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CAROLO  EMANVELL 

SERENISSIMO  ETINVICTISSIMO 

SABAVDI^  DVCI,  ET  PEDEMONTM  PRINCIPI 
DOMINO  SVO  CLEMENTISSIMO 

ANTONIVS  FABER.  S  ET  F  P- 

F  F  E  R  o  tibi,  Princcps  InuictilfimcRationa- 
lium  mcorum  in  totiusiuris  Pandc(5laspartcm 
tertiam.  Curtibipotiusquamali),nonqua:ret, 
vc  arbitror,  quifquis  ex  vit^E  mca:  condicionc 
{criptorumquc  meorum  lectione  didicerit  me 
mcaq^omnia  Celfitudinitua:  iampridcmdica-* 
ta  cfTe  &:  confccrata.ldqucramniultisdccaufis 
&  rationibus,  vt  plagiarius  habcri  mcrito  dc- 
bcam'.  fi  quxcunqui.  niea  videri  vclim,alteriusdicipatiarquiuntuai 
Scd  cur  tcrtiani.non  primam  aut  fccundam  partcm?Hoc  vero  non  tan- 
tumqujErct,  fcd  etiam  mirabiturfortalfis,  necabs  re,  quiiquismccuni 
intelRget,  quod  vniucrfa  videt  Europa^lnter  lot  Principes,quibus  iam 
gIoria;clt,nonminus  luri(prudcntiam,c]uam]urtitiamcolcre,Vnum 
tcefre,qui,vtliteratosomnes,ita  ex  litcratisomnibus,eospotifiimum 
qui  Papinianea:  fcientia?  fcdatores  fc  profitentur,  maiori  acpra?cipuo 
quodani  fhidio  profcquaris  =,  Fabrum  autcm  tuum  vnice,quem fingu- 
lari  propcmodumanimi  propenfione.a  primis  honorum  cunabulis, 
ad  prqcclfumhoc  tantx  dignitatis  faftigium,per  omneshonorumgra-' 
duSjvltro  cued:um  voluiilj?  &  infumma,  iisornamentisdccoratum 
quibus  vel  Papinianinoflridignitas(fiteJmpcratorcmhodiehaberct, 
fcl  iciorc  plane  fato,quani  olim  Caracallam)explcri  vtique  pofTet.Quici 
cnimmaius  &  magnificcntius  a  tcproficifci  in  me  pcxuit,quam  vt  haec 
omnia,  vtinam  virtutis&:  fcicntix  potius  quam  fortuna: ornamcnta, 
mihiconccdcrcs ,  qux<Sc  (criptis  meis  gratiam  faniamqucnon  vulga- 
rcmpoffentadderc,&cx  famadignitatem,ex  dignitate  dcniquectiam 
authoritatcm?Quanquam  enimmaius&difficiliusquiddamcft,quam 
crcdiaplcrifquepoffit^pofttameximios  fcriptores,quibuspriora  fecu- 
laclarucrunt ,  &noflra,iurcfiio  "loriantur,  vcUc  acaudercin  Pandc* 
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0!3&'  Rational  ia  rcriheie.Crefcit  tamc  opaisdi^caSs  fitqueopus  mul- 
togracius&  iilu{lrius,ciimabeoproficiicitur,cuius  ingenium&indu- 
(fariam  tantus  Princepsagnouerit^qucm  gradatim  ad  litmma  quxque 
dignitaram^gia>quaiimanuperduxerit,  denicpqucmhociploitoc 
honoribus^numveliudicauerit^vcl  ( quod  nominoriseiTetgloriK) 
eflecerk^equetame  cum  primamhuiusopcris  partemCaefareaeMar 
ie(laiimcaulmus,(ecundam  autc  Sereniilimo  Frincipi  Cardindi  no« 
ih^ojneovcroquicquama  propofitimei  rationealicnum  yidcrifadfi 
dcbct :  vtrumq^cnimicapcractumLn,  tcnonmodolcicntcfcd  ctiam 
impcrantcicumdiccicsjvcllolamopcrisinrcriptioncmdignamtibi  vi- 
,  ■-  dcri.quacfliccrcdcbcrct.vtCcfari  totuniopus  probarctur,ciu(q:„rinon 
pcnitusab(blucnd],ialtcm inchoanditcntandiqucLura , ;  fi ncniOeam 
vltro  lufciperct}ci,cui  ncc  ingcnium,ncc  diligcntia  ad  tantam  rcm  prc- 
ftandamdeelTct,  propoiicis  ctiamtanto  laboriprxmiis^  libcralitatem 
Cacfareamargucntibus,iniungeretur.  Cuiusenimmagis,c;uam  Cac- 
iaris  intcrerat«vtius  Komanu,totLegibustSenatufc6lukis,P]cbircitis, 
&  Principum  C6ftitutionibuscon(litutum,totquevigihis^lucubra- 
tionibus  au€him,ad  eam  vfque  excrc(ceret  &  dignitatis  &  pulchritu- 
dinis  magnicudinem,vt  nihil  ei  adiicipofle  videretur?  Nec  &ne  tantus 
Imperator,quantU5  Rudolphus  fuit  erga  literas  &  literacos  omncs  (  vc  / 
audioj^tppcnfiiliffaus^litcr  ^^hirus  tuidccrcdendus  c\\h  ni(i  pclTimo 
nicoratoaccidi(rct.vt(abidcmtempus,quoCeIfitudinis  Tux  Orator 
llluftriirad  Aulam  Cx(arcammifluscli(!^\:  primamillam  llationaliuni 
partem  cxhibcrc  iullus,magnuslnipcrij  CaccIIarius,adqucm  lcripfc- 
ram,vtdcdicationishuiusmcx  intcrccflbrcmfc  pra:bcrct,  ab  Aulare- 
'  ccdcrccoad:us,expIcndioflici]  taculratcm,priusc]uam  voluntatcm  a- 
mififlct ;  itacflcdtueft ,  vtneilludquidcm  lcire  vnquam  potucrim^ 
vclipfiunJ!Ucionalium«nedicam  Antonij  Fabri  nomen,adtancilmp6- 
raitorisauresperuenerit:  adco  infcclicitcr  iucccflitmihi  tampraedarus 
conatus,5c  quod  magis  doleo,toti  ctiam  lurifprudenti^,cui  Imperato- 
r  is  approbatio  ac  beneuoIetia»no  minus  ornamenti  aUarara  erat^quam 
mihi,honoris  &gratiae,{i  res  fa^iicius  celfidet.  Quod  autcm  (ccundani' 
RarionaliumpartemSercnifnmo  Principi  Cardinalituodicatavolai» 
noniblumte  impcrantcfadum  cft,fed  etiam  propria  quadam  ratione, 
Cumeotemporeconftitutumiamapud  teeftctadChriftiani^fimuGal- 
liarum  Rcgcm,cnm  mittcrc,trad:adicius  Matrimonijgratia,quodin- 
tcrScrcniir  Pcdcmontanorum  Principcm, &Serenifl!  Chriflianam  a 
Francia.Rcgis  fororcm  amantillimam.poflca  foeliciflimcconrraduni 
cft.tSccuius  mc,nonmodbtcftcm,lcdctiam  miniihum  iam  tum  clcgc- 
rnsu  r  iii  cam  potiftimum  rcm,  Cardinalis  Ampliflimus,(quamuis vir- 
tutibus  6c  iijbfidiis  propriis  rufTultuSjnuIIiufq^  cxternae  operar  indigus) 
&KcucrendiinFranci{ci  dcSalks»  £piicopi  Gebennenfis  induftria  & 
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gratin (qux  iam  tum  apud  Gallos ci  at  maxima )  &c  opcra mca ,  f\  qua 
pus  cllct,  vtcrctur.  Eratcnim  conucnicns,  vt  tamum  Cardinalcm  mu- 
nercaliquodcuincircm,cuiparcndumhabebam^fcruiendum,lc<J  eo 
prxcipuc  munercquod  ipli  perfiiadcre  pofl[et,nihila  CcUitudiilctuain 
elfgendomc  ik^bimcih^^myd  non  ad  ipiius  dignitatcm  rclquegcren-^ 
dx  vtilicatcm  percmere  maximc  vidcretur :  Ncc  polTum  diliimularc^ 
(quamuistaccxefbrtal&seflet  modcftius}  quantame  voluptatis&  glo« 
.luetitiUatioexceperit,  cum  celeberrimaillapompa,  quf  Cardinaleatv 
Amplidimiun,  in  AmpliiGmam  PaiiAorum  ciuitate  vidit  introeunte> 
cum  ter  Maximusillc  Epircopus,&ego«in  eadem  rhedaedemus^ihi-» 
quecocigifTc  idem  fcrc>quod  olim  Plinio  iuniori,  qui  in  fpciS^culis  ad-< 
fidensCornelioTacito,nunquam  maiori  laudc  pcrfufuip  fc  autdele- 
(ftatum  gloriatur ,  quam  quod  omnium  d  igitis  ollcndcretur ,  tanquam* 
qui, vcl ob  id  viium, v irmaximuscllc dcbci cc,quud tanto  viro tantopc- 
rctamiliarisenctitk  dignusiudicatus ,  qunnciusaniicitiamadlcilcerc- 
tur:Quotuscnimqu;lquccrat  mtatalpcLhintiumcopiafdciisintclhgo 
qui  dcTheologiaautlurifprudcntiaaliquid  audiuiilcnt^qui  tranlcun- 
tibus  nobis  noncxciamarct,digiciiquc  nocarct*£.cccGebcnncnlem£^ 
pifcopum ,  Thcologias  totius  &  Thcologorum  noftri  temporis  om- 
niumCoriphaum:mox>Eccequoq^Fabrum  1'raefidcm ,  tothbrorum 
patrem»  tantictiam  Epiicopiali^ione^  incQmparabilisamicitix 
magnitudine,  firatrem  :puderetrefcrre  nifi&  plerique  prauiifimi  tc-. 
ftcs  inteiueniflent,  ( mtcr  quos  Reuerendiflimum  Epifcopum  Bel- 
licen(em  D.  Petrum  Camufium  poifim  nominare  ,  qui  mftar  om^ 
nium  futurusiit )  &m3epoti(&mumglorideealauspararewr,  cum  eac 
''eo  omnes  conitcerent «  non  deede  tibi  in  Sabaudia  magnos  viros 
&admaximaqu3equeobcundapr2Eftantillimos-,  rcniquc  iudicio  tuo 
dignillimamatc  faclam,omncspra:dicarcnt,  quod  in  Cardinaljs  con- 
fihum  cosdcdiilcsminirtros ,  quipublicahominum  fama,optimi  fanc 
ac  prxftantilhmi  in  cam  rcm  eflc  credcrcntur :  ctfi  vcro  non  cram  adco 
■mci  ncicius ,  vt  quam  longc  a  laudibusiftisdiltarcm  ,  non  inteiii- 
gerem,  iuuabattamen ,  quid  ali)  de  me  fencircnc ,  inccUigerc ,  Vt  qua-^ 
lem  e(fc  me  dicerentalij,  talcmmeprxflarcm ,  fi  poifcm^inea  lepras-»» 
icrtim,  inquaquicquid  erat  mes,  {lue  laudis,  fiue  cxiftimationis,  vide* 
bam  cum  tiia  dignitateconiunAum :  auxitq>inionet|i  mcam ,  6c  ex 
opinione  voluptatem,  quod  fcquenti  die,  cum  i^uiadi  Rcgis  gratia,  ia 
Ilegiacd{cendii1cmus,Rexip{c,abamplidimo  D.deSilery  Cacellarioj 
quitumaderat,admonitus,vtmeadgenuaprouolutuattetiasintuere^ 
tur,ad  CanccUariii  coucrfus,  moxfixis  inmevnum  oculis^HicneFa- 
ber  eft,  dcquotammuIta?namqua:Canccllarius  deme  dixcrat ,  ct- 
fi  vcrccompcrta  habco  ,  nolim  tamcn  rcfcrri  ,  ne  aut  niinus  vcra  vi- 
dcar diccrc,  autagnofccrc veriora^  quam modcftiapatiatur.  Silciios^ 


Viiros Janinos^&  al  ios  tam  ouikos  taceo,qui  intcr  Rcgios  Co(iliark>s 
prxcipui,  A  ulani  iliam  Reg  i  :i  m ,  tum  maximc  iili4b:a^ant»quibus  nihil 
'  cratgratiusjquam  v.t  me ,  &  iaudibus  &officiis  quibus  pofsct  omnibus^ 
ctiam  apud  Srgcmproicqucrcntunnec  omandi  &;aniandi  mci  fincm 
vllumfacyc(ibipo(Ievidcrcntiir^ccfcrcdubitarcntquinrationiad^  . 
primccpmntanea  cSknt  onuiia*qux  pro  ineundo  Matrimonip  a  mc 
:.  prina^mpropo(ita,interdumctiamdiiputata&obtcntacflent:It&(u&»  -i 

ccffu  fel  iciffimo  fummaquc  non  tantiim  Rcgis  Chriftianifllmi ,  fed  ct-        •  i 

*  ■  iamt(niusRcgnigratulationc,lupLi.itisdilHcu,ltatibuioniiiibus,quas 
&:  tcmporum  inipDitunitas,  &  cmLigcntium  caiiium  iniL]uitas,pra:- 

■  tcrmultorumopinioncm.cS:  ipliust^uoquc  Rcgiscxpccftationcminuc-.  j 
xcrat,  Matrimonium  contraCtumclUt]uoncLjjtcliciusncqucmagni- 
ficcntius  vllumaiiud  vixvnL]uamfieripotuit.Patcrc,oblccro,Prjnccps 
]nuitl;inime,vtquamexcoMatrimonio  ru(cepiftifuauitatcm,nouaifia; 
reccnfionerenoucm,  meqjinaliquamiaudis  partcmad{ciicam,quem 
tant^  ncgotiationis,  fubtanto  Cardinalc>cum  tanto  £pifcopo>poftdc- 
fimdumComitem  Vcrrucnfem(Deus  bonequalcmquantumque  vi-> 

.  fum)miniffaijm,&laborisibciumci1e  volui(ti.  Longior  &  importu- 
niorfiimrusfim>fiomniareccniercvclim,quaemihiadlaudcm&glo-  ^ 
riam  a  Magnis  illis y iris  accefierut :  Nihil  aufimdiccrc  dc  fiimma  ilU 

fosrneosin  Aduocacotum  (uorum  ordincm.pcrhononficotkiiilblito 
dccrctoadoptaripallxicll,&librosmcoscioblatos,pritrcr:im  Fabria- 
numCodiccm,pro  grati  animi  lignificationc  miro  applaulu  cxccpit,& 
Sacrarioluoconrccrauit.Sccl  iiopollum  prtj-tcrmirtcrcaut  (accrcquin 
*  gloficr  totbcncficiorumnominc,  qux  ab  intcgcrrimo  mcritillimo 

tantae  CuriaePra:lidc  D.Nicolao  dc  Vcrdun,ad  mc  pcrucncrunt :  Is  e- 
nim  fiiitqui  ledtis  pcrlcdifque  librismeisjtbrtanisomnibus^praefertini 
vecaChiliadibus,  &  Rational  ibus,  tanta  de  me  {cripti%  meis  opinio- 
ncm'nonmod6conccpit,fcd  etiam  aliisomnibus ,  quibuscum  ipfi  de 

.  ine (cimo,mfinuauit&infixit,vt fi  plusipfius  iudiciotribueremjquani  ' 
nico(quod  tamen  faccrc  mcpar  e(fet)crcdere  dcberem,  maiusaliqttid 
meinlurifpnidentianofliaafiecutum  efie,  quam  crcdant  etiam  ij ,  qui' 
tam  amic^,  aut  potiusgratios^  de  nobisfentiunt,  vt  nobis  cpmparenc 
paucos,anteponantfortal!isncmincm.  Quamiucudum  mihieratfiia- 

•  uillimistanti  ViricolIoquiis,tk  quanLlo,'L>L  quandiu  vellcmpcrhui,  (5c 
Virum  eloqucntiirimumffi  quisalius  in  tota  Gallia)non  moilo  vitlcrc, 
fcd  criam  audirc  dilTcrcntcm,  mira  cruditionc  ,  dc  grauiliimis  luris 
qua:llionibus ,  6c  dc  iis  maxime  ,  quas  ialibris  mcis  tradatas  me- 
minerat  (  vtcft  illc  inter  ^artcra,  prpdigio^x  mcmori^)  &  adfir- 
nuintcm ,  (aepifiime  fibi  contigifie  *  &  in  Tholofano  Scnatu  ( cut. 
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|her  miibosanndsruinma  catn  laudc  pracfuit }  &  in  FariiicM  i  vl. 
multas  cx  meis  opinionibus »  non  iblum  aclucr(us  communes  lti« 
tecprccum  (cntcncias  cueiecuri  iccl  cciam  a  Senacu  eainceiec,  vt  pleia- 
quc  qux  olim  alicer  iudicaca  fiicranc  »  Jiodic  fccunidum  opinio- . 
ncm  meam  iudic^iencur  ?fuic  aucem,  &  dcbuic  dfemihi  hoc  tanto  iu- 
cundius,quant6mirabiliuscrat,vidcrctanrum  Pracfidcm  nunc  in  Cu- 
,  ria ipfa publicc  dcclamaiitem,tanta  cum&:copia6c  tatundiaGraeca, 
B.omana,&:  Gallica,  vt  nihil  vnquam  Gallia  vidcrit  vcl  audiucrit,orna-v. 
tius^cruditius, clcgantius,nccRoniaipla,  cum  C.iccroncm  publiccdi- 
centcmaudicbat,ncc  AilicnaeipniGum  Dcmollhcncmaut  Pcridcmi 
Non  te  morarcr  in  iibsrcccnfcndis,  Princepslnui^ilfimc ,  nifi  creder. 
remtua  ihtercfle  ^  de  tanto  Viro  i(h  imclligcrc ,  vt  fiquidcft  in  mcis 
Bjationalibus  quodaut  tibiplaccrc ,  aut  publicc  proddlequcatxnomir 
nus  tuislaudibus,  quammeislaboribus&v^iiiis  accepcum  &raturi 
iciantqucomnes,  fiqua  mihi  laus  excoc  {criptissU:cedere  pocerit>fic 
cam  accipiendam^  vc  adce  coca  redundare  yidcacur.  Eares  fedc;  vt 
iiocoeocempore  iquod  nupciasfccucumdl  j  (iquidacuis  negotiisrdi- 
quumocijfiiictotuniid,  6c  Lutcciar&Taroni,htiic  ccrciseKacionaliii 
partiiamhicinchoata^,  profctpcnde  &:abfolucndx  libcntcr  impcn*- 
dcrim  :  cum  ex  tot  Clanllimis  Juicconlultis  cum  quibus  dclciiptis 
mcisquotidiec6ferebam,ncmoo(rctqui  in  hanc  vnam  curam  incum- 
bcrc  mc  dcbcrc  nondiccrct,  fuadcrct,  impcrarct,  nc  ta  immcnli  opcris 
magnirudjncrcrmui-,animum  dcfpondilfcaut  dc  priftinamea  inor- 
nandamlurisprudcntiamdiligcntia  &fblli<;icudjneremiiilie  viderer. 
Ncc  fanc  in  tam  longumtenlpustcrtiac  huius  partiscompofitiodiUu- 
ca  fiiifiec»nifimc  Lutctiaredcuaccm,aducria  valccudoexeepidec,  qtue 
(licecper  biennium  ferc  intcgirumcontiiiuata)  eiccorqtiere  camen  amc 
tion  potuit  j  nonmagisquam  auc  amicorum  preces»  auc  medicoraiii 
Imperiai  vt  abhuius  ccrcic  parcis  abibluendx  propoficodefi^rem: 
^deo  me  vigebac,  non  tam  gloriolse  ndcio  cuiusexpedado>  quam 
autditas  bofii  publici  i  quod  exhac  pociflimum  FandcAanun  parce 
ipcrari  poircvidcbatur  rContinctcnimtradbatumomnium  fubtilifli- 
mum  mco  iudicio,  6c  difficillinium  ,  dc  Condidtionibus  omnibus, 
itcmqucdc  Contractibusaequc  omnibus,  fipignora  &dotcsGxcipias, 
dcquibusquartaparstradtabit.fcd  prxter  valetudinem,aliamu]taim' 
pcdimcntofiierunt,  nctam  longum  vaiiumqj  opus  tam  cito  abfoluc- 
repotucrim,aut  abibluturclegei-e:nam;vt  nihil  dciisdicam,quilaudis 
nofir^,fiue  inuidi,  fiue  auidi^cocra  nosexprofefib  fi:rip(crunt,non  ta  yc 
opinionesquafiiamnoftrasconucllerencquam  vt  noflrx  in  fcribeiHio 
d^entioB  remoiiiniiccrcht,  ihccrquosmaleferiatusillei  ^uiconcra 
Aos  aufiis  dBt  icribere  Benedidoruin  libros  (^uatiior;  id  qtiibdsnihil 
iiifi  maledi£tareperias:lllitd  edam  iiiipOriime  acddic;  qu6d  fiibidem 
fcfctcinpus,  aUatummiliicftte5>6iifilixi  Adamiiaw^^ 


MontisferratlDucaru  Confultationcm  eotemporc  editum/quoniliil 
taie  amplius  {perabatur5&  itatamen  editum^vtnequc  ferc  an  cditunv 
cflcf  kiriponct,  &  inconquircndis  excmplaribus,plurium  mcnfium 
adcoque  anni  iferc  minus  integri  fpatium  in  co  liicrit  confumcndum: 
Ec(i  vcrb  nihil  in tota  illa  rc(pon(ionc apparuit,quod  noua rcplicatio- 
ncindigercvidcrctur.taciendumtamc  fuitpro  tant(j' Caufa»  magnitu- 
dincacdignitate,  vt;intclligcrcntniliil  fedixiirc  ,quodConfultatioms  * 
meae  dignitatcm  pc^ct  labefavftare  vcllaEdcrc.ltaquc  fuit  ea  primacu- 
ra  fufcipienda , vt  EUropa  vniucrfa  vidcrct,tantis  Cclfitudinem  Tuam 
vti  rationibus  ac  iiiribus ,  vt  dc  Caufac  tux  iufticia &  acquitatc  dubiiari  • 
nulIomodopo4Tet:redomniuinfcliciiIimcillud  cccidit,  qubd eodem 
temporequo&Ab(c)lucnda  liajcpars  erat ,  &  noftra  ad  Mantuanorum 
rcfponlioncm  Replicatio  concludcnda,  noua  mihi  /atisquepcriculofa 
valctudoliibiit ,  quac  omncm  mihi,non  mod6fcribcndi,fcd  etiamle- 
gend  i  aut  rclcgcndi  licentiam  cripuiti&:  ( quod  mihi  fuit  omnium  gra- 
uillimum)  charifTiinae  vxoris  mese  iaCluram  fcci,quiE&  valctudinis 
antc  meae  tantam  gercbatlbllicitudincm  ,  vtquicquid  mihi  abannis 
duodeuinginti,  ( quibus  matrimonium  noftrumfeliciter  conftitit)  vit^ 
anc  fanitatis  rcliquum  fuit,  id  vnum  ipfi  poft  Dcum  acccpto  rcterrc 
dfebeam,valdcquetimerc,ncinpofterum,vt  viucndi,itafcribcndi,lhi- 
dcndiqucoppoituoitAtedcftituar,  quam  amantiflimae  coniugis  per- 
jpctuafollicitudofuggcrcbat :  nec  idcocamcnanimumdcfpondcrcpo- 
tui ,  no  folum  vt  tcrtiam  hanc  partem  tandem  abfoJ«camin  publicum 
darcm,(cd  ctiam  vtdcquartaquoqucinchoanda  cogitarcm,  ad  cam- 
quc  parandam  me  accingcrcnij  vt  quidquid  vitae  6c  ocij  dabitmihi 
C>pt.MaA.totumid,ii  nonpcragcndo(quod  vix  vnquam  iperauijfal- 
tem  profcqucdo  opcri  impcndcrctur :  fcd  multbalacriusfitcPrinccps 
Inuidbflimchuius  mci  confilij  &c  inftituti,non  tantumauthoicm  habc- 
rcm ,  fcd  etiam  adiutorcm  :&:  fane  digna  res  eft  quam  Celfitudo  Tua 
omni  ftudioamplexctur,vt  fi  ficri  potcrit,glorictur  poftcritas,non  mo- 
dotuisaulpiciis  t3cimpcriis;tuaquc2:tatctantumopusconfc(5tumfuif 
fcquanto  vixmaiusvUumautipcrarc,  autoptarcpoflit  vnquampo- 
Hcritas  fed  etiaui  Prarfidis  tui  Fabri  diligcntiaelfeiflumhoc  tandcm 
fuifle, vt  ab  eo  fit  tatopcrc  exornata  lurisprudentia,qucm  Tua  Libcra- 
litasprius,omni&:Honoru  &:Dignitatumgcncre  cumulauerat ,  qui- 
quenonaliopotiori  iurcconftantcm  tuaminmebeneuolcntiampro- 
uocarc  poflim,vt  fincniamandimcino  facias,quamdiu  cgo  6camabo 
lurisprudcntiam.&tibi  vtcam  amare  debcas,prarftabo.  Protatisergo 
inmc  6:  Rcmp.bcneficiis,Dcus  O.M.CcIfTuam  &:Hcroicam  tuam 
profapiam  actcrnum  fofpitct.  Cambcrij  Calcndis  ian.  1 6  2  4. 

Cclfitudini  Tua;  addidrillimus 
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ISS.  SABAVDIyE   DVCIS  CONSILIAR.H 
-  AB  INTIMIS,    ET    IN  SVPREMO 

Sabavdi^Sinatt 
Pnefidis  Pritnaiij 

K  A  T  I  O  N  A  L  I  A 

IN  TERTIAM  PARTEM  P AN DECT ARyM 
,   Ad  libr. XII.  Tit.  I. 


THt  reh.  cndit.fi  cert.  pePat. 


Vl  p  1 


A  N  V  S 


libro  viccnfimo  iL-xtoad  Edi^Um. 


Re  eft,  prius  quam  ad  vcrborum  interprctationem  pcruff- 
niamus,pauca  dc  lignificationcipfius  cituli  referrc.  Quoniam 
igiturmuitaadcoiicia^os  varios  pcrtincnciaiufa  fubhocti- 
tuloprxtorin(eruic,ideorerumcfe(liianimtitulum  prxmi- 
(icomoes  eoim  contra^us,  quos  alienain  fidemlecotiin(ti< 
*-"jr-r-.  iji*^  tuimus,  compleditur:nam  vtlibroprimoquaeftionumCel- 
fus  ait^crcdendi  generaJis  appellatio  eft  .ideo  fub  hoc  titulo  praetor,8c  de  com* 
modato&dep^noreedixic.  namcoictmquerei  aflenciamur^aliHUUQfideai 
(ecuti,moxiecepturiquidcxhoccontra^,crcderedicimur. 
f  Rei  quoq^te  vetbum  vc  generalc  prxtor  elegic. 


R;s  p  atvr  VI- 
pianasdteefle,id 
efttad  huiusediAt 
quod  Praetor  pro- 
poiait  Dt  rthm  crt- 
Htk  y  inicrprera- 
tionem  maximi 
pertinere,vtame- 
auam  ad  verba  e- 
di^(pecialiotail- 
la  fi  ttrtmt  fiuttf 
explicaada  accc- 
dajnu»)L  iMiicade 
fignifieadofi«  ipfins  rituli qui  eft  DtfmuiatM 
prxnMtiaiunr.  Fuitcnim  hictituluscdiiSbPrito- 
tk.  Ptimum  veio  capuc  S$  ctrtum  fitMir,  ideft  de 
caii  cnididione  tlU  geoetali  deqaadicwnw  li 
~  IIL 

"  •  • 


L  emi  unJiffio  9.  «^r.  bof  tmL  quzex  omni  con- 
tradu  &  ncgotio  ciuilt  £iK  oeito  iuie  inccrto  na- 
iSatar,dummod6  pei  eamcetaiaipetatur,id  efl  cf- 
(cGtXk  ipfo  pecunia  numcnca  U 1.  k^.  De^tidt^i 
tritit,  Kc&i  ver6  Floreniiiialedio,  B 1»  ^aoaTt 
Tii||ata  lMi«UtjM«S:  rat  «piomodo  apud  Ac- 
cortium  Mwm  lwilr.*vti»^atur  ipfe,  quaTiad 
dominam  Sc  aoAorem  fpedet  de  vetDorumfigai-* 
ficatiOnediceic.Mig|turiifeowiin  cdidti  genec»- 
lis  JDcnlot  ANMr.<qaooiimvcidem  Vlpianutno' 
Acr  fabiicir,mulu  &  ad  vanos  conrradus  peni« 
nentia  iaca  fiibhoc  titulopiMocioietitit,deqai> 
bns  dtcemas  in  libiit  8c  trailis  ieqaeatil»as  aA 
qua^jtam  vfquc  j  .ittcni  Pandc(flarum,qus podffi- 
miim  cft  de  pignonbus^A:  dedocibas.(j({tamoiiani 
de  pjgoofibus  quoquc  icaaabimas  i»  Tit.  iipi~ 

uue 


gfiOT.  tH.  Deniquc  omncsomnino  contradu 
oominacos  liue  innomiaacos»quos  alienam  hdcm 


4  ^ 
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ANTONII   FABRI   IC  RATIONALIA 


vtbeni  Accurf.cxplicat,  tratlatus  hic De  tcb.cre- 
diti$,inoaolibros  diftributus  1. 1.  w  ttttu  CM 
Vtttr.  iur.  tnucl.  ideoqucpiudcnter  pra:toi  dc  rc- 
hu$  creditis  locutuJ  eft:q'iia  vtCclfu$  diccbat  Crr- 
dtnii  appellatio  geiicralis  cit  Nam  cuicunquc  tci 


eft  vt  &  pccuniani  &  fpcciem  omncm ,  &  hCok 
qnoque  comprchcndat  i.jti  j.d*  fttf.  tKfr.  dt  vtrh. 
fignific  licct  cum  dcaftionc  in  rem  loquimur ,  non 
gcnus  fed  ccttam  6c  mdiuidu.im  fpeciem  fignifi- 
cct  Ufi  inrtm6.  fufr.  dtruvtndtc.  Fuit  cnim  vten- 


afTcnti.imur  alicnani  fidcm  fccuti ,  dcindc  pollea    dum  veibis  gcnaalibiii  ad  concipicndum  T-.tu 


lum  gencialcin.  Vt  mircr  vitum  dodillimum  la- 
cubum  Cuiacium  la  pcrpctua  ilia  luiirf  hircJi.vt 
credidcrit  ni  llosellc  in  librijnofttisTitulosgcnc- 
ralfiifiintcnimcerrc  pcrmulti*c  hicpricipue ,  vt 
&  illc  Dt  Ttitp!.  Q«i  drbitr.  rtceptr.  quemadmo- 
Jum  aJ  illum  Ticiilum  iam  fcripfiiiuis.  C.Ttetura 
nulla  ad  hanc  Vipiani  prxfationein  dubirandi 
ratio  occunic. 


quaiidocunque  rccepturi  aliqnid  ex  hocconrri- 
ftO.credcie  diciraiir,  Vndc  &  cicditoi um  appella- 
tiogencialis  qdoquc  cft,&  omnescomplcdUtur 
quirais  cx  quavunquc  cauU  dcbetot  1.  crtditerti 

lo.  C  fm-  "/''•  ^  "^*-  f'^"'f-  M"*"^."''  '^"^^'^ 
fampta  a.  pcl  atio  a<l  C«i<>fimutni  laiifam  reltrin- 
gatur  ,  Pf  i»  /.  p'.«.  1.  1. 1.  C.  /f  uducf  trtdti. 
T.  ([ui*  td  SC.  hUttd.  &  Sotiill.  ij.  dt  hti  i]ui 
mut.  ddiit  dgtutl.  Rci  quoquc  vcrl>.im  gcncraJc 

».  P  A  V  t  r  s  libro  iS.  ad  Ediiftum. 

MVtaum  damus  rccepruri  non  candcm  fpccicm,  quam  cle(]imus,{.i!io- 
quincommodatLim  crit,  aut  dcpolitum » )  fcd  idem  genus^nam  lialiud 
gcnusSvcluti,vtprotritico  vinumrccipiamus,nonerit  mutuum. 

Ad  bAttttttut»  dftJttm  1.  gu\aiA  \  \.  itifr.  htc  frf.icaflihoc  maximc  Ttinfp«. 

HSBC  lex  eftdc  coniraduinutui.&dcrpcciali  cie  noningencrenaditioncmficrioporteat.quia 
condiftione  cx  rtmtuo  ,  vt  &  totus  firic  hicTitu-    nccal.tcrpolTct.obligatio  tamcad  rcftiturionem 

nonipccici  fcd;^cnciisconuahntur.  Proindcpe» 
cunia  numctata  &c.ex  cai.fa  mutui  tradita,quia  in 
fpccic  non  tn  gcnere  confiftit.perire  fiicilc  poreft, 
atpccuniaieftitiicndanonpoteft  ,  quiaconfiftit 
ingcneic,gcnusautem  peritc nunquam  poteftJL 
mtftduim  >  \.C.ft  itripttMt, 

a  Aluijitm  aut  tonirnodAtumtrit ,  dat  dtftfitum. 
Rat.  ovb  Etiamin  dcpoliio  conucnircpoicft.vc 
non  ilia  ipfa  corpora  ntunmorum  qux  depo(it4 
fucriuit ,  rcddaniur ,  fed  vt  tantundem  l.Luttm  14, 


lu$»  RAT.nvB  Mutuidationonconllftitin  fpccie 
fed  tn  genere,^  iniis  rcbii$  qux  pondetc,numcro, 
vcl  menfura  conftant  §  />r»x,i;i/r.Fruftta  crgo ,  imo 
malc  Paulus  hic  fcr.bit  mutiium  nos  dare  rcce- 
pturos  non  candem  Ipccicm  quam  dedirnus,  lcd 
idcm  genu$.  DEc.Nofltisprudcntibus  fpecicsdi- 
dtut  id  quod  apparcc  ,  quod  Philolophi  indiui- 
fluum  appeUant;  Qoemadmodom  &  quod  philo- 
fophis  cft  fpccics ,  id  cft ,  quid  vniucrfalc  plura  lub 
fc  indmidua  contincns  ,  non  fpccicsdicitur,  fcd 

ccnasinlibrijnoftris.  Senliisigitur  huiuslocicft,  w/r.^^»/&.DEc,Egrcdirurcares  notiftimos  depo- 
Muruum  ita  conttaht ,  vt  non  idcmipfum  rcdda-  fiti  tetminos,vtilla  lcx ait.quoniam  in depoficoid 
lur  qooddatumcft.fcdvt  i.nntundtm.C  umcnim  ipfumquoddepofitumfuit.rcftitucnduni  eftnon 
motuom  rc  contrahatur,  &  traditione  §.  1.  Inilit.  iantundem,cumex dcpofiio  non  transfcraturdo- 
Mit.  n*i.  U  iwtr.tbbi.  l.t.  f.  rt  cmrdhttur  Infr.  mininm  ficut  nequc  ex  commodato  /./ir*f.  17. 
it^Ug-  &  ccitum  cft  eenus  tanquam  quid  §•  1.  ifrfr^.dtftfit.  /.  rfi  rtJMi«»</«r4.^8. ftqu.  infr^ 
vniucrJale,  quod  neque  vidctur  ncc[uctangitur,  ^  '  -*  "'-"^ 

fradr  irollo  modo  polte :  vi  ncqj  aliara  rem  quara- 
libet  incorporalcm  /.  1.  Wf  fupr.  dt  rtr.  diuif  U 
firum  4V  4-  incnperMlts  infr.  dt  Acquir.  rtr.  do' 
mn,  Rurfus  id  quod  tradiruc  cum  talc  fit  vinul- 
lum  vfom  pracbcrc  queat  citraabuiu  ,  ideft,  qum 
♦fo  confiimatut  [eftcnini  hoccommoneeorom 


Commod.  l'i  ergo  illiid  ipfum  rcddfdum  eft ,  quoci 
datum  firit,  dcpofitum  vel commodatum  ,  non 
miituum  cft.  Potcft  ctiam  intcrdumelTccontra- 
^us  innominaiiu,vt  Accurfius  notatcx/.  nuturs- 
lu  ).  S.  x.ifitib.  ly  $.1.  4/mx  LfitibidTeit  infr.de  frd- 
fcripi.vab. 

b  Wiifin|rii».  RAT.ovB.Mutuadacapcainii 
inii^iumrqu»  in  pondcrc  vel  numcro,velmenfu-  ficii  tamcn  potcft,  vc  cadcm  ipfa  corpora  num- 
ta  confiftunc,  vt  diximus  ad  Tit.  fupr.  de  vfufr.    morura  qox  mutuo  data  Sc  numcrarafunt.  red 


tsr.rtr.  qat  vfu.  ctnfum.']  fiiri  ccnenequitvcred 
dendain  fic  illod  ipfum  quod  datum  &  accc- 
jitum  eft  :  Alioqui  nuUam  accipienti  vtiliratcm 
toraberet.  Cumtamcn  &  mutuum  &cstcricon- 
tn&xts  omnes  non  nifi  ad vtilitatem  horainQm  & 
comracrciorum  comparati  fint  i  tx  lnc  iurt  .fu- 
fr.  dt  iufttt.  &  iur.  /.  damum  15.^.1.  infr.di  thiig. 
^  dSitn.  Sed  &  dim  mutuum  cx  co  didlom  fic 
quod  dc  meo  fiac  cuum  S  dppiMMtd  tnfr.  ideo- 
rtaencceflefuexcaulamutui  dominium  inacci- 
iibntcm  ttan^rri,fiteiidumcft  non  ad  id  obh^a- 


daiuur  crcdicori  acqi  ita  dcbiiorliberetur.  Quidnl 
enim  poftic  dcbitor  eadcm  nummorum  corporl 
tedderc  td  lc  libcrandum,  quipotuitetiampoft 
incerpofitatu  ftipuiarionem  non  accipiendo  le 
non  oblitingcrc  ?  /.  qui  pttunidm  30.  ittfr.  btc  fif. 
Dec.  Ciimdebirorqui  niotuumaccepit,  tcftituic 
illud  ipfumquod  accepit ,  non  refticiiic  canquam 
idcmfed  quafi  rantundcra,&ide6liberatur.Nain 
fialia  corpora  folucndo  ootuit  hbcrari ,  quia red- 
perenr  fundboncm  in  fiio  gcncre ,  quidni  raultc» 
magis  folucndo  eadcm  ?  Aneo  minus  fortaftcre- 


{Tpoffe  iilum,  qui  mutuum  accepir,  vt  idip/um  ctpiunc  fiindhoncm  in  <uo  gcncrc  quod  fint  ca- 

qaod  accepicicddat  fed  tantiim  vt  tantunderai  dem  >Etita  benc  Accurfius  contra  Azoncm  con- 

aoqui nccdominium  transfcrrctur ,  fi rcftituen-  dudit ,  quia mags infpicicndum  eft  propofitiun 

datn  id  ipfum  clTet  iquific  filuit    infr.  de  fcltit.  contrahcnnum inino  contraihis,  cum  dc  transfc' 

ioLtlwip  mutuorifuiit  fmgulariiplcraquc  />-  tcndo  douUnio  aOum  cft,  quamquid  1^°^^^ 


Digitized  by  Google 


DE  REB.  GREDIT.  SI  CERT.  PETAT. 


''folaendo  contigcrir,  vr&:  in  l.  fnci^cMf»  9.  C.it 
Ttfani.  vtnht.  Ergo  quod  lulbnianiisconrri  fcri- 
bcre  vidctur  in  ptircif.  Tii.  liUtt.  quib.  mod.  te 
Untr.  $b!ia.  In  mutua  nonealUcmrcsnobu  red- 
dt,(cd  alias  eiuidcm  narurz  &quaiitatis,non  ad 
fedlumrcfercndumcft,  necad  facultatem  debiio- 
riv'f  nrii  jjofll:  cafdcni  ipfasfpecics  quas  accrpic 
icddcie,  ac  rcd  Jcndo  (e  iibcrare ,  Ccd  ad  mcrum 
ius  ^cncccfllrntcinobligationis.ideft  vt  non  pof 
iic  mutuum  ita  conir^ht,  vtnbligeiurdcbicorad 
eafdcm  fpedes  rcddcndas.quas  accpcr  t.  Non  au- 
rcni  vriion  pollinr  rcddi  cidcm  (pccics,dummo- 
do  nun  (aiiquam  ca:dcm|fcd  canquam  quariibcr, 
vt  ml.fi patnfitnilias  if.  S.  qut  duosfnp.dt  adcft. 

c  HatnfialtudgtHiu.  Ra  r.  dvd  Etianill  conue- 
ni.ic  vc  aliud  gci^us,  vcluci  vinum  pro  tiitico  tcci- 
ptamus  ,  non  cominusfir  demeo  tuum.  Domi- 
nium  enim  rci  mrxrran^fenur  in  cc,quamuisalcc 
rius  grncris ,  &  qualicacis  rcm  a  cc  liin  acceptiiuis, 
cuitis  dominium  zquc  m  mc  rranslcreiur.  Ergo 
noneominus  cftmuruum.  Dtc.  Noncxcololo 
zlumaiurmucuuinquod  de  meo  tuum  fuc,  fcd 


etiam  acpotilTimum  ex co,quod  qui  mutuum  dcr 
dic,cantnndeni  rcccpciuuj  fic quod  ciufdem  ge« 
ncr»  fit  &  qualitaci$,ncc  valct  argumentumab 
ctym.jlogi  I  artiimatiuc  fcd  cantum  negatiue,vt 
diccmus  aJ  %  dpptUdia  tnfr.  Citm  rrgo  tciticum 
damu$vinuin.tecc['turi  .niUtuumcfTe  nonpotclt, 
fed  cuntiai5tus  innominaius.fxquonafcicur  adHo 
pr.Tfciipti$  vribis  ,  vt  nocac  Accutfiuscx  l.nMturd- 
Its  s-  V  I.  i'fr  dt  pftfcrtpt.  vtrl.  qui  tnmcn  locus 
probac  optmic,  ncnalium  clle  hunc  contraiSum 
quam  pcimutationis.  Scdan  conita^uspeima- 
tationi  nominatus  diccndiis  fit  an  innominatus, 
aliaqua Hiocfl dc  quadiccndum entadillum  lo- 
cum.&.-idTit.  dt  rtr.ptrmut.  Nec  adtcmpeccinct, 
quod  tun;  quoquc  cum  datur  cncicum,  vt  vinum 
icddatur,  porcll  ficri  facilc  vt  tantundrmrcdda- 
rur.  Puia  fi  &  tr: ticum  .-cflimatum  fit  Si  conucnc- 
litjvtcxvino  zt|iic  ^llimatofoluatur  crcditori  ad 
concu  rentcm  vlquc  tritici  quanntarcm.  Nam 
cum  dicimiis,  ex  caufa  mutui  taniundemrcddi 
dcberc,  inreIligimu5tantundem,non  in  valore  Sc 
xlbmationc.fed  111  eodem  leigcncic. 


I  f  Mutui datio  confiftit  in  his  rcbus, qu.T pondcrc,numcro,menruri con- 
rifliunt:  quoniam  eorum  dationcpofrumus  in  crcdirum  ireiquiaingcncrcfuo 
fundilionem  rccipiunt  pcr  foluiioncm,  qu.im  fpccie.  nam  in  L.nctcris  rcbus  ideo 
increditumire  non  pollumus,  quiaaliudproalioinuito  crcditori  lolui  noa 
potcll. 


Ati      I.  Mutni  daVo. 

Rat  DVB.Cicditum  confinic  ctiamextra  cas 
Tct,  quz  pondcrenumcro  mcnllifivc  contincntur 
§.  creittum  infr.  Et^a non  cft  bonaiatio  quani  hic 
adfcrr  Pauius  ,vcprobc:  mucui  datioiicm  in  his 
tautum  rebus  confiftcic  qu.T  poiidcie  numcro 
mcnfutavc  conftanr.  Qiiod,inqinc,caium  duncT 
xatrcrum  non  cti.in»  cxtcrarum  rjtione  mctedi- 
tnm  irc  p.ilTinnis.D£c.Ctcditiappellatioambigua 
elhAliquando  cnim  larg<J  fumitui.Aliquando  (Iri- 
fic.vt  diximus  ad  lcgcm  prcccdciitcin.  l.argc  fum- 
ptum  aeditum  omncs  omnino  contradus  com- 
piciflitui ,  <iuo$  infiituimus  alicnam  fidc  m  (ircuti 
iA.pTQx.fupT.  Et  hoclcnfucrcditumeoditfctf  amu  \ 
tuo  quogenus  a  fpccic  d.(.irtditum:  At  llriac  fum 
ptum.vt  n  hoc}.  nihil  aliudfignihcarquam  luu- 
tuum  vr  &  in  l.i.C{idiutrf.crtdu.  l.tjuu  a  wfr.  dt  SC. 
Mdttd.  Hoc  vcro  i;tnu$  crcditi  qaod  fpccialiorc 
rriai;i'q,  proptio  iiominc  mutuu  .ippcllamus  non 
potcA  in  alii$rebu$  confillcrcquam  .jux  pondere 
numero  mcniuiave  continentur,  idco  qnia  ha:  10 
1*  ic$  funr  huiufmodi,  vtfiquaiido  dcbcancur& 
folucndxfiiii,  folui  pollinc  m  aliisrebu$eiufdcm 
gcncri$,quandoquidcm  in  fuo  g-ncrc  fundionem 
rccipiunc  pci  folutioncm  magis  quam  fpccic.  Spc- 
des  cnim,id  eft.  re$  ipfa  data  mutua pctit  &  confu- 
mitur  ftaiimatquc  ea  vtitutisqui  accep  t.idcoque 
ncc  folui  &reddi  amplius  potcft.Iicct  illa  ipfafit 
qux  debciur.Nec  cu  aliafpccics  rcdditur ,  qu*  ta- 
men  ficciu{dt';.;eneri4&  qualitatis,  aliudpro  alio 
Jolui  iiitclligicur.fct^  illud  ip$fi,quod  deberur.  Ad 
eoicdpiant  iniucc ics  ift? nmdionc  in fuo  grnerc. 
Atin  czccris  rcbiis  idt  o  mutuum  contrahi  no  po- 
teliquoi)!^  atiudproalio  inuito  ctcdiioicftfiuiiio 
^      Tom.llI,  •••  :  -tJ^  .. 


poteft-.Nec  emm  rcc/piimt  funiSionc  in  fua  fpede 
pioptcr  Ipccificas  tS:  indiuidu.Tlcs  ,  qunshabcnc 
diftercntias ,  licct  fub  co  lcm gcncrc  con tmcancur, 
vtpuca  fi  quis  pcoSticho  vcllcc  dare  Pamphilum, 
vclprpfundo  Cornehano  Libonianu  Ecideonoa 
potcll  dcbitor  Stichi  foluere  Pamphiium ,  ncc  dc- 
bitor  lundi  t.  orncliani  loiucrc  Libonianuni  nilt 
crcditor  cot\(cntMt l.tumqutntutudtn  16. &ftq.  C.  dt 
folut.  Volcntifiquidcm  &  confcnticnti  nonfit  inm- 
iiai.iB  ditm  ^.^.\.infr.itdqu4&dquiplnudrctndA- 
iioqui  non  potcft  libcraiio  contingcic  niii  lolu- 
tionc  ciu$  ipfius  fpccici  quz  dcbrtui/^  multtr  $9.$. 
txdffiinfr.dt  mr.dot.  Itaqucprobo,quodait  Accur- 
fius ,  fi  tibi  librum  ccrii  pondcris  dcdeio  vt  alium 
libnim  tanti  pondcris  mihi  rcddas  ,  aut  ccntum 
oucs ,  aut  ctiam  (i.mcs,  vt  totidcm  rcddas,  non  clTc 
mutuiim.  N.au&hbri,  &ouc5  5i:  pancsin  fpccie 
confiftunt  non  ingenere,  noninpondcre,  nccin 
numero.licct  ponderarc  quis  hosres  vehtautnu- 
mcrarcrquia  noncxcarumnatutaeft  vi  pondcicn- 
turauc  numeicncur ,  fcdper  accidcnscx hominum 
arbicno&  volimcacc.  Sola  prcuniainid  compara- 
tacftvc  numcrecui.idcuquc  qualivno  nomincdi- 
citutpecunianumccata.  Vndceftquod  idem  Ac- 
cuifius  noftcraddir  ,  nccmalc,  fi  pccuniam  noa 
numeratam,  fcd  in  facculo  tibi  dedero ,  vt  tantun- 
dem  mihi  redda$  ,  mutuum  non  cfte  (ed  contta- 
€t\\m  innominacum  :  quoniam  hoc  cafu  pei  mo* 
dnm  fpccicinon gcnciis  pecunia dziiCnlpld/ie  {4. 
^.ftdbH  itdtr,fir.dt  /<'j4r.I.Ncque  aUud  cfit  fi  acccpc- 
ro  piccuniam  ad  iiumerum  &conucncrit  vtred- 
dam  tibi  firumrnriim  ad  menfuram.Erfienim  con- 
fiitat  virumquc  in  generc  ncc  minus  quod  rctU 
dcndum  quain  quod  daruro  cft ,  ahud  ramen  gc- 
nus  cft  ^Dod  in  ouir.eio,  aliud  quod  in  mcnmu 
-•  •  .■  A  X 
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crnfiftit.  ldcmvc-iogcnusc(lcdcbct,vtjnitioha  bct  vt  aliud  pro  aliopoflct  foiucreadrc  liberan- 

fujlcgislcrrptur.i  cft :  Ncc  quemadmodum  pccu-  duro,puta  in  pccuiiia  iuAam  cAimacioncm  fpeaci 

nia  fnimc  tum  citcrifquc  re$ omncs acftimat  vfii  dcbit*,cumrc$  omnesvalore  fuo  &  pccHnia xfti- 

fuonjturaiiincam  rcin  companto  ,ita  pcrcitcras  mMpo(\intdJJludfidtiMjfnm  ^i.vjfrjefidtiiiff.  E(l 

rcsrjlhmaiipotcll  l.pittfrdtwffmm^z.thfr.dtfrit-  enim  pecunia  inci\(ura  rerum  omnium  ptztcr- 

iuff.  Platic  li  acccpcro  atgentiimad  pondus,pu-  quam  fui  ipiius,  vt  Atidotclcs  diccbat.  Alioquiti 

tat  Accuilius  pode  mc  icddcrcpccuniam  dumne  cucnict  faci'c  vt  vclad  iiiipo(rib:lc  rcdigatnr  dcbi- 

vlloxrecontawinatam  ,  &  ii  moduinea  pecunia  t()r,quodnunqiiamfi:rendum  eft  l.mfefibtUum  S5. 

cadcm xllitnatio fuerit.   Mocenim adderedebuit  dtrt^nl,mr.  veiaiiquidiniquicmereat,iinonliceat 

ex  I.  t.^.rtt.l  ciimctrtiiM  y.l.ciimduruml^  irfr.dtitnr.  mjfero  dcbitoti  aliud  pro  alio  fouterc  falrcm  pe- 

t'*tg*nt.  ltgAt.&l.fi<]uiiiiTgt)itum  ^.^.i.C.ded$n4t.  cuniam  pto  fpccie,  vt  cucnitin  plciirqiie  calibus 

Se  '  cgo  probarc  non poiTum  :  ALudcnimgeniu  qaos  Accatfiusnoflcrhiccongcrit,cx/.yf<fff»;iK  71. 

eft  quod  in  pondcrc ,  aliud  aurem  qiiod  inni-mc-  ^.quicenfiretar  diltgdt.  i.l.miltsb  ^.i.dtre  indic.  N»- 

ro  coniidit  ,  nonmirijsquam  qiiod  inmcnfuta:  uell  ^  defideiHff  i  tfaoddnreit  vndefumptd  efl 4Uib.  h}c 

Nequc  rcpiTgrantfupta  iiifliiurisloci  ,  in  quibus  nifi debittrCdt  folut.l.rtndubtum  i^^.f  .vlt.de  Ug.it.^  l. 

fcilicct  iion  agitur  de  mutuo  ,  fcd  dc  lcgato ccrti  ijhi  rrftttuert  6i.  fnfr.  dt  ret  vtr.dtc.  t. qui duitm  i^.i  fti 

ponderisauri  vcl  argcnri:quocafu  quantitasmngis  ttjitjun  tnfr  deftcun.  confttt.l fi  quu  «rgenium  y^i  jiHdU- 

Icgara  mtclligitur.qusim  pondus,  vt  (criptim-icft  in  tem  d»>/dtor  C.dtdandt.l  friticommtffd  u.p.fi  feruodltd- 

d.l.  (im  durum  verf.pr9tttde.  Atcum  cettumpondus  nodele«dt.  t.Tii  c-  Obligatio  eftiutij  vinculum  qno 

argcntinnitiiumdatiir  ,  ccrta  ffccicstrailitur,  cum  ncccliicatcadftiinj;inuir,alicumsrci  rohirndr,non 

pcnus  ipfum  vt  di.vimiis  in  prxccdcncibus ,  tradi  cuiun^bet  (cd  cius  ipfmsquacdcbetur.  Namikra- 

iiunqiiain  pcftit,  &  idcononpoccftdicinnnuam  (Xio  cjux  cx  obligationc  nalcitur,  nihil  .iliiid  cll 

daiara  ciFc  quantitatem,  nonmjgisqiiam  (ilcga-  qn.im  ius  peifcqiicndi  in  iiidicioqiiod  iibi  dcbc- 

t«m  elfct  cettumpondus  argeniiccrtafpecicdcli-  rur/  nihil4^iudf,i.dt oblig.& dilton.Ei-^pna  aliici  po- 

gnata  </.  /  (Am  rrrrftw.  Idtmquc  cft/idonatumfit  rcft  1  btratio  contingerc  quam  li  foiuarur  illud 

certum  pondus  aari  \"cl  argenri  ,nili  quod  lufti-  ipfum  qnod  cft  inobhgationc.Nec  fanc  alitcrcon- 

nianns  voliiit  vt  hoc  cafu  non  tantiim  ex  quanti-  ftitui  ius  poflct  llne  manifclla  cveditotis  iniuria/. 

tate  fedetiam  in  vafi$fatis6cri  donatariopoflitil./.  Pdulm  c^^^.dlidsl.trediiaremitifr.dtfolut.  Niftctcditor 

fiqmtdTgehtum.  Plancll  quismutuosdcdcritmillc  confcntiat  vtaliudpro  aliofoluatur,  quocafunul- 

nummosau(cosca|cge,vt  tantundem  rcddatm  in  Iavolcn:i&  confcntienti  fa<fia  vidcti  potcft  iniu- 

nummis  argcnteis  vcl  ctiam  aereis,  non  ifnprobabi-  ria  l.inditm  ^.f.  i.dt  dqud  & dqunfluu.drcfid.^xd  ad- 

liierineo  iudicio  dicctui eftc mutuum  ,  nontam  dcnda  alia  quoqiie  cxccptio  eft  ad  fiipradi<flas 

exmciaiuiisrationequzcertc  videnir  repugnare,  oinncs  lcgcs  pcitincns,quas  ex  Accurlio  cumula- 

qu.im  cx  gcncrali  illa  confuetudine  quxpaflini  &c  aimus.  Nui  aliqua  caufa  vel  ncccflaria,  vcl  Cdtcni 

vbique  tcrranim  leccptaeft,  vtaiteftaiut  BdTt.ddi.  iuftaquidaliud  fuadcat.  Non  cmm potcft  non  cf- 

I.t.^.r/f./ilf«fr.cr<(fjjf/;f./ij4/.vt  pro  vnafpcCTC  num-  fe  iufta  caufa  quxcll  ncccflaria.  Quoties  autcm 

iiiotutn  dcbita  aiiafpccics  lolui  poflic  aut  potiiis  iuftaahqua  caula  inccrccdit ,  nihil  ptohibetetiam 

vnum  genas  nummotum  pro  aho  gencrc  num.  tnuito  ctcditoriahud  folui  proalio.  fcdinconcra- 

morum.Eft  eniin  rnnm  Sc  idem  gcnus^cnericum  rium  cftrcgida/.«im<7«»m«ffM»;  i6,cr  ftj.C  defaltit. 

nunimoruni,  licct  alia  atqueahafit  nummorum  lfTomifforit.§.vlt  tnfr.dtftcun.cotifitt.l.  itemlderdit,t 

(pcdct*  ■  ".JfV    7  6.i.qutfdrdtmtftiTifr.quib,mod.fign.relhTjoib.folHtt. 

a   Qntti^ifrttDo.  Rat.  dvb.  ProniorcseflSr  l.^.^jtit  Prf.tor  tnfrM rtiudtc.  Obfcruandum  tamcn 

debemus  adlibciationcmquamad  obligationem  eft  ctiamli  aliud  pto  aliofohii  non  pofllit ,  nihilo- 

Ljridnus  47.  iitfr  dt oblig.& dil.Dehiiot cnim  <\ao-  minusaliud  proahodcduci  incondcmnationcm, 

damniodo  fcruuv  eftfui  ctcdicoris ,  idc(S(iiiedi(1i  quia  per  lcnccnciam  lis  fcmper  xftimanda  cft  ac 

nitur  obligarioiurisvincalum  quonccclntarc  ad-  proindc  inpcinnia,  quamuis  fpccies  pctcrctur&: 

ftringimur,  vt  luftinianusaitin iff/Jfr.Tff.  deobligdt.  del^wrerur, ncmpe  proptcrnouaiionemqiue  fitpec 

I^roindc  obligatioinducit  fpecic  quanda  Iciuitu-  conteftationcm  &c  vt  iudicati  cxccutio  ficii  pollit, 

tls  :  Econtrano  autem  libcratio  fpeciem  quandam  vt  diccmus  ad  Lvuium  it.ittfrJm  tu, 
Iibctratis.  Pcrmirtcndum  crgofuit  debKoricuili-  v  . 


^  Appellata  eft  autcm  mutui  datioabco,quodderaco  tuum fit: & idco 


(i  non  fiat  tuum,non  nafciiur  obligaiio 


Ad  %.i.Affellttx. 

R  A  T.D  VB.  Fallax  ef^  argumcatum  ab  etymolo- 
g;a  nominis.  Alioqui  li  qaoties  dc  meotuum  fit 
muruiim  cflct,  confequens  fieret  vtpcimutatio, 
donatio,dotisdatio,rcnditio,i  domino  fada,con. 
traAtisdovtdes,  &  dnvtfadas, aliique  huiufmo- 
di  contraiftus  ex  quibus  domiiuuni  traiufirrtur 
quodjiencs  d^tcm  fuit,  mutui  nomine  ac'iufe 
ccnfercrur.  Qupd ciiidcntcrfalfum,  & abfurdum 
rft.DEc.Faciuntprudcntes  noftri  ftudiofiflSmi  & 
diligentiflimi  cbleruatoresetymologiarumad  cu- 
luiqac  rcj  prortictatcm  ccrtiuj  afftqiwndara ,  ?c 


ex  adliua  vcrborum  fignificatione,pa(nua  quoqiie 
tcrum  fignificatio  facilmspcrciperetur.Eftcnim  *. 
diua  lignificatioverborum,  quiafignificanc,pa(n- 
ua  rcrum  ,  qux  fignificantur.  Et  in  acapi  aebec  . 
ttt.dtverh. &rtr.frgmfri.  Etfi  vcro  non  cft  bonum ac- 
gumcntum  ab  ctymologia  aflimatiuc,  vt  cui  con»  v 
uenitetyroologia  nominis  coueniat  etiaronomera 
optimum  tamen  eft  negatiuc  &  vix  vnquam  fallit, 
vt  cui  non  couoenit  etymologia  nec  nomen  con- 
ucniat,  vtdizfmiuin  noftra  luiifprudentiz  Papi» 
niancz  fciemia  ad  frinttf.  f.  tit  dd  mflit.&  iur.  Eno  ■ 
bona  cft  confccutio  &illatio,quxhicaPau]ofir» 
vt  auia  tnutuam  cx  cu  didum  eft  quod  de  mt& 
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'ftrt  totjni,         ttieo hbn £at ruutn ,  liijc  fitmu-    ronvaluit^redmolto  magis tocualcfcct  confum-» 
tuuro ,  nec  vllainjttui  nafcatur  obligaiio.    Quod    ptionc,idcft  fi  ajicna  pccuaia.quam  quismutuaai 
AceaTfitwnoftct  bentintelligit dcmutuo,  vc  vo-    dedcrit.conrumprafifpcnesaccinictuem l.nainafl 
cant, naturdi,qjiod  jht  numcraticncmactradiiio.   fur  n.in  fmdfjumhgtb.  fnctd.  oip^lm  Jif.Non qui« 
,  ncm  contraluiur.  Nam  in  cimli  cjuodpcrconfcf-    confumj  tio  fit  inoduj  acquirendi  dorainij,  fc<i 
lioncin  niidam  acccprx  pccuiiix  contrahi  dicirur    qutt  modui  cft  amitrcndi ,  iu  vt  dominus quiVuc- 
.  poft  elapfum  bit nnium ,  intra  quod  cxcipi  potiur    rat  lumimotum  cos  vindicare  amplius  non  poiHc. 
tlcnonntimciatapcctinia.aliudert/.iwt^nrrail/iM;    Idcoijuc  ad  condidionem  neccflari6  rccuritn- 
»4.cr/>rf/.C.</f;7»B>J«jwr^ft«/;.Nihilcn!mcftfoca-    dum  cft  ,  qux  porro  non  ali)  compctcrc  potefi 
Ihqitcd  de  mco  tuoni  licii  potncrir.Qiu<  madmo-    quam  ei  qni  ci  nttaxit ,  &  pecuniam  ntimcrauit: 
dumtamcnclap/btempoicpo.'lquodopponiam-    Nifi  cum  idcm  eil  qui  contraait  &  dominusfuit', 
plnis  non  poteltcxceptionon  numerarx  pccunix,    fcd  ex  aliqua  caulk  domiQium  pecuniz  fuap^ii^^ 
pccunia  nunierata  fuiflc  crcditur,  ita  vtncg.uiid    fcrrc  inaliumnonpotuit,vtpupiIlu$&'futiofuj4f 
amp<iiij  r.on  p<JTit,ita  &  dc  mcatU3fri<aa  futflc  di-    ali)  de  qiiibusin/.rsjf-»^  n.f.fUA.fiA fitr^9  it, 
ccnda  eft.  CluA  cigo  ii  pecuniap  mcam  finc  mea   ff^a^.  urjr.  t  fi  qytr  frt  c*  56.  f.fimmms  irfr.  dt  fi- 
Vf»luntatc.ilijcrcdi«t<ris  jNonciitmutuuiu.ncque    ifriii^    Idcm  eft  fi  alicna  pccunia  vfiicapta  fit. 
coudiclio  cctii  cx  mutuo  aut  tibiautmiluacqui-    Nam  Sc  vfucapionc  mutuum  concihabitut  jtr- 
teiur:  Nontibi  ,  quixpccuniam  nieamciedidilh   j>um$.  t.  Prccitlus  6y.  v.fr.dtiur  det.&  l  fi  nbntmrm 
non  luatn  ,  nec  ica\U  accipicniis.  Nonmib;,quia    tjMfriiuif.  iafi.dtmort.cMfdottMt.Dcninuc  fi  pecu^ 
ron  ego  conttaxi  I-  quuvuqueu.  iefi.  dt  oili^Mt.  &    nia  nurr<rrata  fit  ca  lcgc  ,  vi  non  pntis  fieret  acci- 
rfffwd.Si  lamr ncam  pecuniam  tibiredili  flipularus    picntis  quam  condicio  aliqua  extitidct,  vxldcfe- 
/!5,ion)pctct  ubi  aclkj  nonexniimctafiot^cfedex    dflct ,  mutuumintcrimp<nd<bit,quoniam  &:do- 
(lipulatioiie.  At  quam  inihi  proeftaic  tencbcrisn    niinij  ttannaiio  j^endcr,  (cdexcucntu  aurdcfedu 
taiam  numcr.itioncm  facerc  vciim /.  1.  C./  uri.ff-    condicionisconfarmabirutautmfirmabiiur.vtin  L 
M#.  lia  fit  qtiod  Accuriius  a>f,vt  cx  f  otliacilo  con-    fr*mdt%.mfr.b«i  tk. 
'\iltkCut^&  conLaJclcatinutDuhi,quod  ab  initio 

,  5  ^  Crcditum  ci^o  a  mutuo  diffcrt ,  qua  gcnus  a  rpecie.  nam  cre^itum  cok- 
f)ftit  extra  cas  res ,  qua:  pondcrcnumerojmcnfura  contincnturrficut  (i  eandeni 
rcm  rcccpturi  fumus ,  crcditum  eft.  Itcm  mutuum  non  potcft  cfTc  " ,  nifi  profi- 
tifcaturpecuniarcreditumautcm  interdum,euamnaihilproficifcatur:veIud 
fipoftnuptiosdos  promittatur.  .  .  .  . 

jJti,  V-^^Vrt--.  ^r**  ,  ««t  in  fenfu  fpcdali ,  pro  mutuo  vt  in  d.  f.  in  htiail 

Jia '^.l.^Ttaaim  fr^  ■  ^idfi miiuir  i^.^,rtfiifMtiofufrM  IHltlOT. 
ki»  T.  B  VB.  IncreJ/tumire  nonpoflumtuali**       a  Itt^i  mutmmKonptttH  ifft.  Alia  difrcrcntia  eii^ 

Vom  reruoi  oofninc  quam  quztnpondcrevelnu-  aediti.&mutuUumpcanonamateria  vtfuperipr, 

tnero  vcl  menfura  confiftimt  &  qua:  fiin^onem  (edabcftcd^u:  quiaroutuum  non  eft  ni£  i  daiite 

tectpiunttn  fuo  gcnere  jj.  »M*ftti/i<r»^fr.Ergofal-  proficifcaturdominium  in  accipientcm.  Alitcre- 

fnm  cft  quodhic  Paulns  fcribit  unquam  fccum  nimnonficretdemco  tuum  vtdiximusad  $.pne« 

pugnans,aediiuinconfiltefeexnaeasresqu{pon-  cedentem.  Intelli^  autera  non  depecuniatan- 

<Jete nuracro, menfuiive  contincntur.  lUuti  ver6  ^Am, de qua  fo Ja hlc  Paulus loquitur, cxcmpli  Cd^ 

muho  niagisquodliibucit  ficandemrcm  recepto-  licctgratia  autvt  Accurfiudoquitur,largefumpfo 

ri  furous ,  cieditum  c£ie.  Pugnat  enim  Htk  <|aoqttc  pecuniz  vocabulo  pro  omni  eo  quod  confiftit  ia 

cura  coquod  fcnptumeft  in  principio  huiuskgis,  pondcrenumero&menfura,rr(A/.'4/ir  ^o.infrvtt. 

iiiutuuro  nonpolRdici  fifpccicm  aliquam  dcdcri-  dtltgtU.  i.  nonftri«^cpropccuniauunicrat&pt  m/.i; 

tnus  eandem poftea recepitxt ,  lcd  vcldepofituro  u>;fr.^.fC.M4ffJLautlargillirodprorequalibetWi« 

tffe  st\  commodature,  vel  denique  abum  quemli-  Lim fin.C.dtiattfiit^t(*n  l.  ftatnia  178  dt  vtrh.figtufic.  I 

bcicontraAiiinnorainatumvt  loi  dixtmus.  Dec.  At  crcditum  potcft  intcrdum  cflc  ctiamfi  tnlul  • 

Creditinomen;quiiiQ€umeft.Hab«tcturoduas  li-  profidfcaior  ,id  eftnonfoli)imfi  doroiniumia  ac^  ' ' 

{«nificationes:gcneralcmva3m,quxromniaconna-  dpientem  no  iranleat,(ed  &fi  necpolleflio^vclii- 

^um  gencra  complc^tur,inquibus3lienamlt-  ti,  inquitPauIus  ,iipoftnuptia$  dospromiiiatttri 

dem&quiroat/.  i.yS^.  fpedakmakciampeTqtiam  Poftnnptia^inquaro,nonlblutas,vtpoRloani>ctti  . 

ad  mutuum reftringitu'c,vt io  d.S.rtiHtiA ditto ft^.  Iq  petperaro  intcrpretatar  A ccurfius ,  fed  contra£bitt 

gcncrali  %nificuione  co  diffcrt  cteditum  a  rou-  quae  prior&  aliorumapud  Accurfium  interprcta- 

cao,qaogcniu  4  fpecie.vt  fcriptumcA  10  hoc  (.  Ec  Do  eft.  Non  eoimob  id  roinM&promitti  &  dati  do< 

idco  bona confecutio  eft:mutaumeft.  Etgo  &  ctc-  poteft,quod  iaro  contradat  fint  nupri<  Uitm  tmti^ 

dituiu,fednon ecQntracio,crediturocftergo&ma-  un(i.C.dt  dotut.dnt.nuft,  Necquod  dotcsetiata 

luum  cft.  'Valet  cnim  argumehtun  a  fpecie  ad  ge-  donationum  nomine  compieheiide  tcntut  oii]n,vf 

aasaffirroatiucnon  a  gencte  ad  fpcdem.  Negati-  inealcgefcriptaroeft,  donaiionesauteroimervt* 

i«2  aotcm  valct  ^  genere  ad  fpcdeinoon  econuer»  rum  &  vxoiemconftante  matrimooiointetdictaB 

.(ixlung«1.4./.>rcm  fi  jMtat  $.  mutntdjutt  infr.de SC,  fint ,  ad  icm&dt.  Non  eoim  polTunt vidcci  dote< 

MtudJLfittntri  u^.fMhtmtdtrthMihtr.  i?»di(.fifiid.  in  nurocro  earum  dohationum  cfl£  ,  ctlm  quod' 

!4&if  L^dtfriudtgtrtdti.  tknique  quottet  ooraen  ad  roaricum  pertinet  cauiam  habeac  onetolani 

OliKiopponi  tuc  olccri  contcailui ,  iiem(iK«cdpi-  oon  luciadMam  t  yU,  f,  uvip.  i»frditd.(Ttdi$.i.^ 

Tora.liI.  A  J  . 
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pnmifmtis  infrJtibHfi.&  fcilicet  infcruiant 
oncubus  matnnioni)  IfTootttrihm  io.C.<<« «ir.Plan^ 
ficum  donate  viro  vxot  vcllct  conAate  matritro- 
nio ,  dotis  colorc  quatficrir.ceitum  cft  non  valicu- 
ram  dofunonem  /.  i.  C.  dtdtt.iMt  mn  tiuuitr.t.fidi- 
«m»  xi.tufr  it  vtth. oblig.  Ni>n  cnim  m jgis dotis 
caufaqiiam  altcriiis  contradus  prxrcitudonario 
)ntcr  conmgcs  ficn  fotcft  /.  j  ^.fittnilnrnt.  vJ.tire* 
VtHditttntm  infrMthn4t.int.vtt.&  vxor. Cxtcrum  fo- 
luto  matnnionio  non  putcft  dos  m.irito  promitti, 
«juianc  L-dosclTcpotcft  vbi  matiimonium  amplius 
nuilumcft  /.  idtuir.dtt.  ficutinccantcnuptias,h 
nuptiarnuilx  fcquanturi.  fitpuUtuntm  xi.  iiifr.dt 
iur.dtt.  qiumuis  poifit  vir  ctiam  poft  diuorcium 
tiroinittcte  vzotiaotem  quam  ipfc  nunqiiam  ha- 
ouetit  Sc  eo  nomine  obligati  <!./ ^i/iMrrw.  Cuin 
falfa  dcmonftraiio  non  magij  pcninac  ftipui.icio- 
rem  quim  legatum  l.fi fii ItgMtHm  fs  i  fi  mJ"  dtti- 
gtt.  1.  Cum  eigohiclocus  mtcliigcndusfit  dcdo- 
te  pcr  mulictem  promtlla  vir  ^  Appacct  dc  ea 
dotc  Paulum  lcniite  non  qu.i:  poft  (ohitas  ,  fed 
qux  poft  conct.^das  nupiias  piomiila  fic.  Ideo 
auccin  p(^ft  contta6t.is  nuptias  non  antc  <  qu>a 
omnis  ftipulatio  qux  dotss  caufa  hat  condicio- 
nem  illam  taccam  iubctc  incclligicur  fi  nuptioc 
rcquacut  J./.yf^(</rf/i«ff(m  ix.&ftq.dtiurMt.  Qium- 


uis  enim  crcditot  condicionahs  ctiam  pcndeniif; 
c&dicioncfit  ctcAkoil.iycui  ^i.dtobligtt  &tcUen.; 
ita  tamen  cft  crcditor  vt  dcfidence  quandocun«; 
quc  condicioncnunqoam  cfeditorfuifTcvidcatur 
Iftcunum  j6.  tnfr.  t.rric.  f.fin  tuttm  fub  ctfidicioiu  C. 
(/rr4ifMt.re/[r//d.Euancfcitcmm/bpuiatio  d.t.JiipBtt^y 
ttonmmfin.  Ratio  igicut  dubitandi  adhunc  %Tr(i- 
culnm  illaclTc  potcli  quamiam  anigimiis  ,  quod 
durcs  quoque  appcllacionc  donationum  onti^ 
ncanturi/./  tHmmultt.  Poft  nnptias  vciufc  con-.- 
ft.nnte  iammatnmonio  donatioiiesomncspiohi-, 
bitx  fintquxtiunt  inccr  virum  ,&  vxorcm  d.t.\.^,^ 
fiundum  &  ttt.  ttt.dt  dontt.  iiit  v'tr.&  vxor.  Scd  dcct- 
dcdiiilaclc,qu6d  vtdiximusno  fitdoscxnumeto 
dunatjonum  prohibitarum,  tanqitam  qux  caufam, 
h^bcat  nccc/rakiam  <3c  vtilcm  rcipublicx  l.i.ftlut, 
mmtm.  Adco  vt  ncc  propn^dici  poilitdonacio. 
Nun  obidroiiim  quod  caufam  iubcac  unetofani 
ra.igts  quam  lucratiuain  ex  partc  manti  /ed  eiiaiu . 
quu  ncc  vidccur  paupcrior  tacUmulictquxdo- 
tem  dcdit,  cum  ob  hoc  ipfum  dotem  habcat  & 
maritiim  obligacum  adeain  dotcin  uindoquc  re« 
ftituendam.   Putr6  non  al  c  Jonationes  incer  \u* 
rum&vxorcm  prohibi  xfunt  quam  qu.-c  donan- 
tciii  f.iciimtpaupffioic  <Si:  donatatium  locuplctio- 
tcm  l.jt^9ii(ui  <y.^.ctnit^4infrMdtn4tt.na.vtr.& vxor. 


4  ^  Inmutuidjtioneoportctdominum  cflcdantem  .nccobcftjCjuoJfi- 
liusfamilias,  &rcruusdantes  pcLuli.arcs  nummos  obligant :  idcnimtalecn-, 
qualc,  n  voluntatc  mci  tu  dcs  pccuniam:  nam  mihi  adlio  adquiriiur,licet  mei 
^iummi  non  fucrinr.  " 


ipfi  tamcn  pnpillo  vcl  minori  &  domintam  8c 


ytd  §.4.  lnmutmi. 

f'%  A  T.  II ir».  Eriam  tutorpupilli  &Cttr»tor  la-  vindicatio  faltera  vtdisacquirctur  /  ptn.  &  vls.C 

neiiis  adeoque  ptocutatot  mihtis fi  pecuniam pu-  ttd.titJ.yC.nrbitr.iiutl. t.tiim qni 5  §.fen. mfr.dtftittr. 

pilli  velminofisvelmilitismutuam  dederint.non  ctnfHt.  quod  ptluilegium  ctiam  militi  datum  cft 

ruolcdalcctutriuseotumnominecontrahiturmu-  Ifivtfroponu  i.C.direivindtt  i.l.fiftemmUx6.infr.btc 

tuum,&exeonafciturcondidioccrri  dandapu-  rir.Qiiodautcm  diximusfihumfan)ilias& fcruum 

pillo  velminortvelmiUd  l.fipuutudm  16.  ii^.bvc  dantcs  peculiarem  pecuniam  obligarc  accipien-. 

fir.  Et  tamen  ccttum  eft  ncquc  tutotcm  ncquc  cu-  tem ,  non  piignat cum  co  quod  votumus  dantcm 

ncotcm  nequc  miliris  procuracorcm  ellc  domi-  efic  dominum  oportcrc:  Id  cnim  calccftquaic/t 

nos.Nonisiturneceflccftinmutuidarionedomi-  voiuntatc  mea  tu  mutuam  des  tuam  pecuniam. 

numeumeftequidat.  Nam&fihusfamilias&Ict-  Nam  mihi  adioacquiricuf  hc^t  nummi  meinon 

uuf  dantes  pecuhatcs  nummos  mutuos obligant  fucrint,quianonco minusdominiuminaccipicn'* 

accipientrm  ex  mutuo: Etramcnnoii funtdomini  temtiansfettur,  cumitequidominuses,fiataa- 

cum  fintipfi  in  pactia& dominica  poteftjte/./fc  t-  ditio  mco  nomine  ,nec  quicquam  fit  quodimpe. 

mtnutii.4d  Itf.lul  dttdult.  D  E  c.  Nonpoccft  cftc  diat  quo  minus  &  dominium  quod  luum  fuctac 

mutnum  niude  meo  fiat  tuum  S.  tfftttMd  fnpr.  transferaniriimeinaliumextuavoluntate,  &ex 

Non  poteftautem  fieridc  mco  tuum  nifiquodeo  eadcm  volunratc  mihi  aftioacquiratur.  NamiC 

tempore  mcum  fuit.  Non  enim  poteft  tradicio  in  filioibmihas &in  fcruoidcmcoungic  vtquara-! 

quicquamttsnsfericinaccipicntcm  nifiquodpe-  uis  peculiarium  nummorum  domini  non  finr, 

nes  tradcntem  ftiir  /.  trtditit  10.  infr. dt  scquir.  rtr.  quippe  qnorum  hic  nihil  proprium  habere  potcll 

dttnin  Etgo  in  mucui  datiooc  oporret  eum  qui  dat  ne  quidem  volcnte  domino.  lUc  vcti^  niiui  quo- 

efledorainum.  Necobcftquod&tutor,&cura-  quenifi  Tolente  patre:  Atumencredendo&tn« 

tot ,  &ptocutatormiIici$,  &  fihusfamilias  ,&fcr-  dendopeculiaiesnummosdominiumtransferimt 

uu$,tnutuum cxaliena pecuniacontiahunt.  Nam  '  quodnon habcnt,auiaex volunute pattisveldo-' 

'daod  ad  cutotem  &  cuiatorcm  peninet  Ucetnon  mini  id  facerc  intcliiguntur  i  quibus  conceftiun 

untdomini,attaa3endominorumiocohabentur,  habent  libetam  peculij  admimftrarionem.  la 

cumbcn^admiaiib|>nc  Lqui  fundum  j.^.fitnttrinfr.  quam  cen^  illud  venit  vr  de  pccuharibusnunv>i 

fnmfttrlii^imfHmm  n.fM  igntftitttr  mfr  QuU  roispoaintcfedere,aIit^rveproaibitrioconaahfr<; 

vi^uttlam.  Etj^iKgiumpupiUi.&minoriseft  vt  redrradonarioncm/./!/ia/4iMt/i4r  7.  $  uinfrJUd»m 

lieorum pccuniacrcdita  ht  d  tutofcyel  cutatote,  »tt.  Ade6  vtexconcradibus  filiifamilias  &  ferai 

^eamfibidariftipulari  fint  fuo  nominCjipfista»  eriaminuiri  paier  &  dominus dc  peculio  tenean- 

mcnacquttatiuaAiofahem  vtilis/.a.iii/r.9iMii^.rx  tuf/.  i.lfi quktamfiiitftmiliM  4^.  iiia&.  l.f  quii  ftv 

ftS.  tuttr.  qucmadmodum  &  fi  cz  eorum  pccunia  «mw  29.  in  fip.  &  ttt.tu.i/ifr.dtft(uL  Nec  tanti^m  ft 

Ksemptacfiet ,  licctaitodi  vcl  curat^cis  nominci  voluntate  mea  pecuniam  ttiam mro  nomine  cte- . 

...  «iideii* 
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didcris  ac<iulritar  rfiiKi  condi<aid  ,  quafi  miiruo  csndi&ie  9.  f.Jlnammt  vbidicemuiJij^.ftff; rlf.Ra- 

pcrnic  concr jQujird  ctiam  fi  abfenteme  &  igno-  tihabitio  cnim  facic  roeum  ncgotium  quod  meo 

cantc  id  acc><icrir, dnmitfodo  fciam  poJM  &ia-  JMioiiieabitiogeilhini  cttLfifMfitti.fMmfmi', 

tmo  habcam  vc  hcn^  Accitfliils hicnotttCB  Luni  »L  Nmftmm  •j.fiift.dtntgM.g^ 

5  f  Vcrbis  quoqoectredimus,  quocUmadu  adobl^atioaem  fompanu^ 

dam  interpolito.vcliiu  ftipubiione. 

RAT.tiVB  MuroBmertexnnnieroeonjmcon-  idefl,  cni  eriam  narura cooperacur,  quodincipic 

tS-aOnum  quncactraditioneno  »etbis  pcrficiun-  quidem  a  numcrationc  fcdtamcnpcrticiiuiaipa- 

tur  /.  i.$.  I  infr.dtobUi  &»m«t.  fitapnd  Inftin.fif.  laisoDe  cllmpecuniam  quam  tibi mumam dedrtt 

ft\b.mtlmntriSi.  «WigACumque  nort  poffitcflc  numcraui  ft  pnlor  poftea  mihireddi-.C^tamen 

ttiurtiumninfiatdertieoruum  i.dfptadtMfuf.  Ccr-  cafu  contiaausnon  tam  mutuicontradlmdicen- 

inm cft non  magis  llipulationtbus  quim  nud  s  pa-  duseftqnto ftipulationis.quam  mutuum  prxceft 

Ais.&aliisconuencionibttt^aaenadx  fmc&tra-  f«it  duntaxat  vt  impleictUr  ftipulatio .  ncc  fme 

diifone'  ^ftiratae  dominM  reram  tfansfetri  polTe  caufa  inrerpofita  videretur.vt  clcgsntcr  ratiocma- 

fcd  tt Jditionibuj  taniiim,  &  vfucapionfbnj  Qux  tut  Pomponius  in  1.  titm  tmm  7.  «^.  denouttMnS^ 

l^nteniiaeft  l, tr*dttitmkm  10.  Cdi  fdft.  £igo  fien  f.  vlt. Itgi,  fttutdMk ,  Addcns  nullam  hoc  cafu  a- 

neqotm  vwbis qooqoe  eredamttfetfam qnodam  dioncm  exnumeiatione  nafci.  qua  poftca  pe  fti- 

aclu  id  comrariendam,  & conipar.indani  obliga-  polacionem  noaerar,ledidagi>vtloIaftipulatio 

doocra  intcipotito,  veluii  fttpulationc.  Cura  non  itaeat :  Quxpond  fi  non  tenerct ,  fanc  condidio 

a1ioqateltfadirionf«adoiieriidpolfir.DEC.Hic  eznumcratione  nafcereiuc  /  (trtittndiStt  9.^  qut" 

f  non  dc  miiiuo  cft ,  lcJ  dc  crcdiro  g.-neraliter  ni^mii^r.boctit.  Czter^ mtttaeniente  (Upulario»: 

fnnipto.  ciiius appcllaiio  coiuradhbus  oronibus  peeiquevalida.d^mnonmontaroiitiedftipula* 

«onuenir  in  quibus  aliemini  fequimur  fidem  tt.  tio,  diffidK  eft  vt  de  eo  mnnio  intelligendus  ftt 

n-if.c  crtdtndi.  &  luc  tpfj  /i  y  5.  cttdttnm  fiifr.  in  quo  Paulus  in  hoc  lcco .  Non  nugis qnam  de  mutuo 

numeioiuaxinkc  funiftjpulaiionestCiacnecaJiam  mtid  cilitU  quod  pci  (blam  conleflionem  &la« 

pb  canftmlnterponi  folem  qoibn  iirmandaram  pfimi  biennlf  Ihe  vHa  mmieraciooe  conrrahiroc 

diaram  cbljgKionum  &  conucntionnm  gratia/.  /.in  r»«fr4flifriw  14. C,rffiwB»M»m<r.^fi»«.Piioricaqa« 

ffjitMfrJtverbxbltgdt.  Aut  ii  vis  dc  mutoo  luinc  noftra  inierpieucio  qua:  Accatfij  ettam  iait  mo* 

iocamitit^g^ie,iioitd.efflttMofaiclocasiatdli-  bobilioccit  , 

|.  Pqu  KmiY*  UbcoLviiiwiimoiifaiaoadatonm.      .  . 

CVm  quid  motuum  dederimus ,  ic  (i  non  cauimas,vr^quebonum  nobis 
.  cedderetur » Don  licetdebitoridctedorem  rem,quxexeodem  goierefi^ 
fcddete ;  vduti vinum  nouum  pro veteie:  nam  in contrahcndo  quod agitu^ 
pro  cauto  habcndum  eft :  td  autem  agi  intelligitur ,  vt  ciufdem  gencris,  Oc  ca% 
dem  bonita^ibiuaturt  qua  datMm  fit. 

jdtCimftidt»  daruinefl:.  Incac?em,inqiiam,bonirareintrin<cca,. 

-      » .   .«      .       .    .1.  t»«tvaiotlitdiminutu$.vtbcnaAccuiliasnofter 
r    * I*  V^^^Y^^f****^**^  expUcatex l.fj«mi  »t.i^.Airfir.  Noneftantem 


"^rf-^u^*  iAnilipihmwbiacxprimarorproo-  ciurdcm  bonfratis  vinum  nouum  cuiuj  cft  vetu», 

millohabendnmeft  L^iikqaU  s^ngndd  •j^.dt  hc^tfitciuldcmgcneris.  Atnequclufficitvtfite- 

nrh.  «Wif  JErgo  &  qui  munium  aUquid  dcdir  cx  iis  iaiaem  bDninris ,  fi  tion  iicetiam  ciniHera  qaiu  - 

^vsconiiftancm  pondnennmerovcl  menfura fi  Jitaris .  haquc  fi  quis  vinum  vetus  vcllct  tcddc- 

noii  canerit  fibi  ciedhor  vt aqui  bonnro  ledda-  te pro  nouo ,  quamuis  vctus fit  mciius,  0c  quod 

nu,diccndum  cft  libcrari  dcbuorcm  fimodocem  melias  cft,  fit  edam  pcr  ft  bonum  /^.vM 


Rddat  quac  fit  eiufdcm  gcnem  lic^c  dcienor  pro-  75.    vpiut  adth  infr.  dt  vtrh.  tbbgtt.  non  efl*cr  ra- 

ponamr,vtviniinou«proveiere.Neceiiimaliud  roenaudicndusfi  Accurfionoftroacloannicredi- 

icqtnn  vidctur  ad  eirenriam  murui  conrrahcndi ,  mus.qoia  vinum  vetus  non fireiufdem  quaUtatit 

quamvtidcmgcnasreddaiat/.priM(.i»;m^^.  cuiui  eft  nouom.Ego  verd  nondlibcntcrquidem 

Iropmet  cnim  fibi  eteditor  qni  in  contrahendo  admitto  non  valinjram  conuenrioncm  in  raunio 

motuonondixitlcgemaperTius  Ex reg.  1  pffffiim  /iitaconitthocetur.vt  pronouo  vinoquodmu-. 

i^.fifrM  fdS.  mMiro^c^indubio&obfcuto  luuindarenirrcddendum  cffct  vcnij  Non  eniirt 

magn  naendammdebitoriqnim  erediiori  ra^.  efler  id  tannindcm  fcd  plus  rcddcrc,  quod a  na- 

I,yiri4««.  Ali^fr  dt  cb!ii.& 4<5i«B.  D E  c.  In  ftipu-  nira  muuii  aJienuro  eft  L  ftpM  luffitMmfr.fm. 

krionjboscaetenfquc  contraaibus  lliropec  fcqui-  tit.Uiimtkr*9.C4t9mtmamjfittu.  Sed  nonide^ 

mridqaodaanmeft  LftinftrinJlifiiiMhiii^  confequenseftvtaudirinondebeatisquivinum 

irfrgnl.  uff.  ac  oroindc  in  contrahcndo  quod  agi-  vcruf  rcdderc  vult  pro  nouo.  Clbn  BfauetiAnk 

mtpro  cauto  habendum  eft,  vthicPomj^ua.  pnftetquim  debeat  quod  nunquam  probibi. 

laibicitt^  Ifitm^^^^.ljfnmqum^tM  mtttLttfiftni6.f.tU/nfr.fiftnit.fimU(.Nua iti 

m.nnpt.l.rtitjttt^^.deiur.dtt.ld  .-lutcm aglintclli-  eoquodpluieftconuncnirtantundcra  quodeft  . 

Sur  inter  cos  qui  mutuum  contrahunt  vt  eiol^  nunus  tMMiio.il(r^.i«r./4MMfHl5wflMi/.lMff. 

.  «pacris&mcademboQitMelblninB.mOll  |MWlll^.AMff.ilMl.  idqucMA^iblfaudPa^ 
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nius  fignificw  m  hac  lcge,  cijmait  non  liccrc  dc-  cx  /.  cum  in  (erpm  i6.infr.dtMquir.rer.iom'm.  Hoc 

bitoti  renideceiioremrc<Wcrc,vt  oftcnd.it pollc  vcro  probarc  cgo  noQ-poflum  ,  m;igir4Ucputo  irc 

illum  reddetc  mchorcm , xyuemod^  cx  codetti  hoc  cafu  non  transfetamr  dommuim  ,  quja  tra- 

gcncrellt.  Etvcroncmn  dixerit  nonvidcrircm  ditio  nudacftqux  titulumprarccdcntcmdcquo 
rcddi  <jux  mclior  rcdJuW  ?'quomodo  lolcmus    corftct.nulluin  h.ibct.Nudaauccm  traditio  run- 

3icerc ,  non  vidcn  camrtddrqux^rcdditur  dctc-  quam  dominiiun  rransfeit  /  munqtumnud*  ^tdttt- 

rior/.{.$.i  infr.Ctmnitd.  Ncc  fi  Accurfio  conccdc-  qutT.rtr- dtn  h.  Alioqui  nunquam  cdct  nud.i  tri- 

reirus  aliajn  cdc  qualitatem  vini  vctcris ,  .iham  ditio  ti  crcdidrbcrct  (acti  c»rc  cx  titulo^iliquo, 

vini noui.diLtrtJura tamen c(rctnon poftcrcddi  prqliimpto  tantum,&  dcquo non.ippircret.Nc- 

vir.uvctusptonoiio.  bllcnim  qiuhtas  illa  adii-  quc  fuHicit  vtin  tiansfcjcndo  doininio  confcn- 

cicns,  lcd  qunccgcnus  ncctubftantum  gcnc-  tiamus  ni<i  ahquispr2ccd:tt  liiuiushabiliscxquo 

fi<mucit.Ncquc  potcft  hic  vfurpari  quod  Accur-  transferri  dominium  portit  vt  i»  d.  l.ium  tn  c$rpm. 

riusobii(.it,  dctciioLcmiiucrdum  rrih  Heri  ctiain  Solaqiic  liia  qiiiftiorupcrcft.  Ciim  traditiofitcx 

aiiac  in  mcUorcni  ftatum  comraucu»  fit  ex  /.  vU.  partc  dantis  tanquam  cx  vno  ritulo,  &  cx  partc 

fufr.dtvfH  &  b4^ir.ldcnim  invfu  &  vlufhiduqui-  accipicntjs  tanquamcx  alioaii  dorainiumtrans-. 

dem  facilc  obrinct  qui  non  minus  mutationc  fcratur.  Dc  quo  non  fatis  intcrpfudcntes  vidctur 

quimprrcinptioncrci  cxtingiiitiir  /.}  ^  vU.&Lj.  conftitilTcvt  diccmus4i//./fcj«i8  i/i/r /^Mfir.  Cx- 

f.rtt  mutAttltufvfr  qMtb.m9d.  vfuifr  imitt.  &  In^u.ttt.  tcrum  li  non  appafc.it  dc  titttlo  aiiquo  przccdeiv- 

di  vfuCr  hikit.in  priKCip.  Scd  in  muaio  nihil  talc  fe,ncmo  vnquam  cx  pmdcntibus  duit,transft,fri 

mctui  potcft,qu  .d  .'cihcctncqu:*  muiationc  nc-  poftc  dominiiun  pcrnudam  traditioncm  quam- 

qtte  'pcrcmptionc ,  adcoquc  ncc  confiimptionc  uis  a  vcro  drinino,  «V  animo  transfcrcndi  dorai*- 

rci  crcd.tx  extin(;uitiir.icd  potius  conlumptiunc  ni|facbam.  Ex  canfa  vcro  imuui  mtiUo  mioui» 

interdnm  contili.itur  vt  diMinus  in  pr.eccdcnti-  Ciim  munuim  nonaittcr  conrrahi  poflit  quam  (l 

huscxl.fidfiiritfnK&  fttj.infr.b** tu.c^ui»T\ecimi-  vcl  titnlus  ipfc  mnnu  expreftiulit.velid  af)un\ 

tationcm  ncc  con!iimptionem  recip.t  id  quod  &conucntuinnomir.atim,vct3nnmdcmtcdda- 

cxmimiodcbcn!r,i.um  ingencrci.onliftatnonin  iur.  Adh.incnutcm  lcgcm  maximcpcrtincrquod 

Ipccic  l.victHdumt  ii.C.yI(frrp«jr. Scparandata-  tradlarc  noftri  folentdc  nuinmif  crcditis in qua 

men  efthacpaitccaMfafttpulat:onis  ac.\iifamu-  forma  rcddcndi  lint,  &  inqua  liiie  bonitate  Huc 

ttii.  Etf»  cniin  vtcrque  c<mtradusftiidli  iuriscft  arftimaiione.  Dcquo  antcannos  qtiinque&  vi- 

non  bonxfidci  S.t^ionum  Innit.dtdllio/t.nec  mi ■  ginti  cum  in  bcllo  Prouinciae Scrcnillimum  Dii- 

nus  in  ftipulatione  qudm  innuituo,  infpicicn-  ccm  rroftnim  fccuti  peregrinarcmiir ,  noscopio- 

duin  cft  principalitcr  &  antc  omnia  quia  aduin  fum  &  luailcntum  tracianim  edidunus.qucm  in- 

C\t  dt^  IJtmftrt/i J}!puUtiambiis  ^^.dtrtgttl.iur.ln  (ii-  fcripdmiis  Dc  v.ntiis  ntimmariorum  dcbitorum 

pui.V^cionc  tamcn  oim  nihil  fit  mll  verbonun  foliitionibus:aut(imali$breuiiii,quodcertcma- 

obligatio.ex  verbispotiftimiim  «ftimandaeftvt  lo.Dc numro.-iriisfolutionibu$ ,  in  quantor&  vi- 

nili quod  palam  verbis  cxpicirum  cft  pro omjflTo  ginti  capita dillributum.In  quo fcr^  omncs  qiiic- 

habcatur  d.l.quuqatd9o  dx  vtrh.ohlig.  quamuij  ca  ftioncs  attigimiis  &  cxplicauimus  qui  circam,i- 

resnon  faciat ,  quin  aliquam  intcrprctationcm  tcriam  hanc  polTimt  occurrcrc.  Illud  tantumhtc 

tccipcrc  dcbcarciiam  ftipu'atio  cx  co  qiiod  a-  objtcradmoiiendiimputamus:  Crcditorem  qui- 

dhimtacitcintclligiturinccrcontrahcnccs.vtw/.  dcm  cogcndiim  non  cflc  in  alia forma  numnios 

iiittrdum  7  [. /  i»ttr fiipiiUnttm  Hi.  f.i.ttd.iU  tit.Et  ita  accipcrc  quam  in  qiu  crcdidir  fi  damnum  ex  eo 

benc  Accurfius  noftcrhandcgcm  conciliat  cuiA  aliquod  pailiirus  lit  itrtditortm ,  itacnim  legcn- 

/.^iif«(it.Subindcquxrit  Ci  quis  pccuniam  nume-  dum  cft  non  vt  Florcnt.  ii<^i(«rtm,alijs  iPduim  99. 

rmminmanuliabcnvautancc  oculos  dicatalij,  dt  ftlnt.  Scd  ramen  gcnerali  loconim  fcr^om- 

Tcllc  iftam  pec^iniani :  Vcnim  hoc  mucuum  di-  niiim  con(iictudmc  rcccpnimcflcvtinahaquo- 

tcndumiit.quia  nihil  dc  donationcdiiilumlit.cx  qucnummoru  fonna,  &fpccic  folutio  lieri  pof- 

Litu  igntrans  lO.Cdtdontt.  an  potii^s  donatio  cum  ni,  fed  itatamcn  vtformx  oonitas  qtue  non  pra> 

^xprcfit  didhim  nonfucritvtelTctmutuum.  Do-  ftaturxftimccur  vt  tra^V.if  fiart.  dd  l.  t.^.vlt.vtfr.dt 

nari  enim  vidcturquod  nullo  iiuc  cogcntccon-  nur.&trgtnt.ltgdt.  NcmpcquianuUucx  eodam-' 

ceditur,  vlhabetiurisregula/,  ilfMri  in.dtrtgnt.  num  pati  creditor  inteUigitut  cum  in  cctun» 

iur  l.dtndrt  i^.  tnfr.dtdondt.  Rc^ondct  aurcm  m-  nummonimform.im&fpccicm  non  poflit  cade- 

fpicicndiim  cllc  quid pr.ECcircrit  &  qUid  litfccu-  rc  luftaadfcc^io  /.  i.diuilttjttr.i\.dtt9qutd(mJiHm 

lum.  Nccmaic.Solentenim  contratfliis  dignofct  &  pecimia  non  tam  cx  foa  m.itctia&bonitate 

inaximc  cx  traiSatu  prxccdcnte  ,  &exiniciogc-  intrinfcca  vfiun  prxftct ,  quim  cx  valorc  fuo  6c 

rcndi  ncijotij  i/tfroiUTMttrtm  i.tHfrim^.vifr.mMn-  xftimationc  Ifi  itd fidtiujjnem  4  i.w/r.  dtfidmff.Li^ 

6Ml.i.i.fi fcruHs dtfcfua  io.infr.tkptfitJ.fitdntum  11.  dtctntr.tmft.  Ade6vtnon  defuerint qui dixcrint 

ivfr.dt  SC.MMd.l.htTtdtip*Um  ii.^.ftn.trfr.qui  tt-  bonitatcm  irurinfecjm  moncrz  eflc  valoreir» 

fidm.fuctr.ftff.Lfif(rumpluriuni^o.f.  vU.infr.dtlegdt.i.  jplius  \  Extrinlccam \crii ,  bomtatcmmateriz  ec 

Subiicitumenli  ncqueex  prxccdcntibus  ncquc  qua  nummus  compofittunc  Intcrquospnmus- 

cx  fcqucntibus.ipparcreid  poflit.diflingtienduin  Sc  prxcipux  apud  pragmaticos  authoritaris  Ca« 

cflc  an  magna  fit  uuantKas,an  pania,vt  U  magna,  rolus  Molinanis ,  fcd  abfurdc  ac  ridicule.vc  li  no- 

non  fitprxfumenda donatio.quia non  facilc  cre-  bis  pluribus comprobaium  eft in  fupradi<^o  m- 

dcndus  quifqu.im  lit  peainias  {ij.as  ia«flarc  vo-  dani^qncm  vcl  ob  e.im  maxim^  caiifimaducr- 

iuiflc  /.  (uni dt indtbttt  lyi  i.dtfrobdt.Scd  mucuum  fcs  cum  cx  profcflb  cdidimus  >ne  cinqiiam  poft- 

potius  eire  inrelligacuraut  dcpontum  :  Sivcro  hacaccidcrecquodipli  accidit,vrt.im  malo  fal- 

parua  lit  quantitas  prxfumcnda  potiiis  Cit  dona-  f6quc  iado pnncipio  pctpctuis crroribits  in  ton 

lio  fucniacnuiifercAdo  duniioio  confcaaiamus  hac^UiXliionciacUretur.  » 


—  ,  iSi;JtBB^^  CERT.  PETAT.  f 

■  *  .oistt»  Ron  txmtt^  tiocere  Li^^M  rtgulMrMmm- 

vulgo  colliguntnccmaIe,parcro  vim  cfTc  taciti  &  fwajir^m  51  ifiutx^ngm  69.  d»iMiit.  &  dmtnfir. 

e^ffi :  Fmftn  enim  exprimjiqu  quod  etiamfi  t>ir4 i^4iM«i  fij./.i.*  ^.1.  At exprcfli  prodelfc 

«kpceffitin  non  eirec,  ttcitciViMliMefllec.  Nii  iwfqiiamfcripiiim  eft,qiii»qu«dubitationi$tol- 

qu6d  dubimrionij  tollcndae  gtatiaidplcmnquc  lcndzgratiaadiiciLimur.ricuiiiuscommunenon 


-                 -  _                               -  fftEcptclIum 

^uim  n  dc  c.i  rc  agjkcnc,  quxadcontradiLs  natu-  in  co  ptodeflfe  poflc  qu6d  ^dUustccipit  intcr* 

cua:&  elk-ntiaiupoRincat,  vcinhuiuslcgiirpc-  prctationemexcennuamquiimtacitum,vtC«n»- 

OBjpde  eftya4tyh<|iiirii  nyilii,ripcd&iio.  niS!tmnouuupoSt0oLmClmm.fif$iimiJI^ 

!        :  i  '  *         4«  Vt»i  AllT«  lA44J<lSakinum.  ** 

Sl^uis  nec  ciu^ »1iec pcopofituin  ^erandi  habueric,aetueiopaifUt 
prcdi^i  def^eraueris  mucuam  pecuniam,  iiec  voltieriscrejdibs  nomine,an- 
tequam  emiflTcs,  fufcipere ,  atque  ira  creditor ,  quia  necefliucem  fort^  profip» 
fcendi  habcbac,  dcpofucrit  apiid  te  hanc  cand-.m  pccuniam,vt,fiemifl*es,cre- 
diii  nominc  obHgatus  clles,  lioc  dcpoficum  periculo  cft  eius ,  qui  rufcepit. 
Nam  &  qui  rem  vendendaro  acceperic    vt  precio  vterctur,pericuJoiuorefa 

~  '     ^  t^mctii  duratauncdepolitam,  necdam  matuam 

Jli^T.oyB.  Qiiiafiibcondifiooe  mutuumcon-  «btam  pcricaloeitisel&quifuTccpit.qaamaisno* 

mlm  «ft,«4Mlflllu«ianie<iv<cd<lidoextitefit  dum  /it  domtoas,acA  iam  inde  ab  initto  mumam 

£(l enim  dc  natura  codicioni':  vr  rufpcduidlu  !<  contudumcflct  ,  c.im  non  nili  pcrdepofinttium 

impcdiacpatiaitatt  obl>gationuif4ciM(2  \6.w{t.  Mx.  quominus  depoiitum  ftatim  cooaemcuc  in 

IwrijfliilMJifuf AMr»^«^r.  NecrDifamalia  muttram,  oomcahendo  feitioet  cmptioncm  pio 

can^  eftpropcetqai  pcntulii  pccunix  .mu  altc-  qua  contrahcnda  pccuniam  mutuam  rogaucrat. 

^ostei  (fMuc^cnms^caait  on  accipienrcm  quam  Quemadmodiim  ^ic/"iiHh  Qrrrmfln  Vfndiriftnt^ 

'  l|RRf  llll^iAonJbniMtfii ,  pnicttrnni  rei  vcnditif 


tegular-j  v:  vnaquxquc  rrs  domino  fto  pereatt  ftatim  ad  cmptorcituranfire  .licctdominiumte- 

qutfuxmmb.l.^tgntn^.yC.  itf*^i^^tM»nndllmt^t  maneat  pcncs  vcnditorrm,quouiqaecemtcadi4 

MngAJm.  At<qai  ciim  is  qujii^ca«tram  nec  pio-  deiicrfidcoqae  precium ei  lbluraninr,ant aUmrM 

|>o/iruni  /irncrjndi  i'ubcbat,rogartira  tequi  cm  -  nomine  {artsfaiftum  $.  (umautem  irflir.dttmpt.^ 

ptimis^iprsdu.vtmunwunnbipccuniainda-  ftfidtt.^.vtndiu  liftud*rer.diutf.iqiudpt/idid$i9.^t 

Hltif^aart  tainen  noliKtja  oeditiiMtaincfillcipfr-  iiutttr.tmft.  Nimirum  quta  eft  in  poitftace  em* 

rcftnteqii;iin  cmines, eaminterimpfncstcdepo-  ftoris  nancifci  dumMiiiun  quandocunqiic  velic 

iuentiucki^exprc/Emdi&avtii  tuuniUes,  ctc-  lolucndo  precium, &agendoexcmpto  vtiesiil>t 

dtcinaAiM«fa%nitcfifl,  peadctmutoamin  tradatur.UiccaiioDC^pcrttidein  poteftatetUtat 

idvfqttc  rcmpus  qoo  emeris,  quia  condicionale  qui  pecuniam  mninamtogauitinfpcdchuiusle- 

i^^t&i  li  antequam  cmas  pccunta  illa  pcnes  te  gis  ad  cmcnda  praedia ,  vt  ca  tam  citb  compaifCji 

dc^wn  jienerit  caib  £brtuito  ncc  culpa  tua  vUa  cum  id  cx  parte  pcndeat  i  volunta;^;||lndKdlH^  0 

intrrucnicntc,dicendum  eftperictdumadtenon  &  muitapoilintinteruenirequxfacianrvttam  ci- 

pertinere ,  quiancc domi&ium  eius  pecuni«vn>  ih auc  vnquain vendicio iequatur.  Vndefit  vt nt^n 

quam«itepeninait,necvnquammutuumfaic  .  fci&tbtc  O0iididodld'nMScd  pocdlttjaa»  Udtt 

leddepofitnm.cuiaspcricolumad  depofitarium  inporeftatefiteius.qaiquafiempcanupecttniam 

])i|AqtiainpeRiner,nifid:isaliquisdolus  tnrertie-  rurcepit,vtno]itemere..Sedre(pondeonihiJaliud 

Oiileprobccar  •  aucni^  in  contrahendo depofiro  exeoin&rripoirc,  niii,quod&cil£adniicn^fif|^J 

aliad  conucti^iuL  Ixtmi^abii  L.i  fiumtmt  & ftq.  qui  pecuniam  iiilbcpit  in  hac  fpede  pigriocMiide^^  ^ 

w^.dtftfit.  D  t  iBr0epofit3rius ide» de  dolo tan-  rit ,  deinde  alios  creditor  medio  tcropoteabec^  ' 

rum  ccnccnr  quia  non  «tus  gratia  ydepofitamfic  demeadem  pignora  acceperit,pocior  cHc  debe^ 

i^gratia^liusdepamQii|iJ|«MntvMm  ki  pignoce  is  qoiiecundolococonttaxit  vc  i»4i* 
dMflifS'.Omw*i4r.Atqdiii1ucfpjldedepofiram  '  fMt»rMfrmdf.&btLhinfr.qmfiitm.m  pipm.ki^ 

fiftnmcftnon  gratia  dcponcntisied  cauiadepo-  quia  in  poteftate  prioris  debitoris  fuit  ne  .icci- 

^i||toMdidQM|iEfi^    empaone^ondnRn*^^  fiUm fo.ii^.SkiltJSeAMMmikHm^fdntt hfiC' 

aithinmmiitii.'Adco  vtnecfuerit  in  dcponcntis  primo  contraAu  obligatio  nafcatut  ,  &quidcn^ 

£i&  deflf^itl«B  reuocaie  pcni||oie  condi-  noncafl|^^i^depo(itcpecunic,qa^^uafip«- :  ^ 

'meni ,  8f  ^wtndiaemptio  fpeiirenir  /.^  dit««<mc^iAtcuseo  propofitohabkua  fii.ifii^'*  ff^ 

m9.Vtrfii..quonUmumen Lfwier  it.i  i.infr.qui  dcpofito  jfcdaeditoconduderecur.atqueita^Jip» ' 

'^H^''"^^^''^'  ^oNl^cai^cniml^c  modo  cum  ficdepouendspecnniz  caafamdcdifteina- 

^^Utf>>M«  intec  dafilieffll|ampiemci4<>r*f4yU  toumnooanimomdfeponendi:  Acproindcinipe- 

rij»fr  dc pri/f(rif>t.  vtrb.  vt  necliberura  fit  alterutri  6to  initio  quodin  omnibus  ncgotiismaximc  rpe- 

rriil^l^riiirr  •-''•r  -'' — ^^r^-^  p—i — ^ti — '  (^v^tSii^fNfftrm^ 
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lo         ANTONII  FABRI  I.  C.  RATIONALIA 

l.fimtum  \i.\nff  di%C.M*(tiXi'%-ftftrumdtf9fHn  cflc  qui  rcm  vcndcndam acccpic.  Praclcrtim cfim 

^o.tt(fr.dtptfit.  &  cx  contr.ihennnm  propollro pri-  iionacccpcrit.vticipfa,  fcd  vt  ip(iu<  pteciovtere- 

cipuc  xft'ni.ini]iim  vt  fcm  poffit  non  nntum  quid  lur.fiuc  rcs  illim Jta  iit  ccrto  piccio  vcndcnda .  (1- 

fadum  lit,  (cd  ctiam  qiia  men tc,  confctjucns  cft  id  uc  liUmatio  iiiilla  intei uenctit.  Nihil  rnmi  rcfcrt 

ab  initio  intcrconiraJicntcsadum  vidcti  .vtnoii  nifi  qi:od  fada  zftimatio  mducit  zlt  matotiam 

tam  puium  dcpofinim  quam  condicionalc  mu-  adioncm  dc  quiiii/.  x.  infr.  it  jflinut.        De  c, 

tuumcontrahcictUr.  Nccniliimplcndxridci  gia-  Ad  cum  dcbct  pcrtincrcpcticulum  ,qui  rogauir, 

tiaquain  dcipimiadanda  pccuniafunuus  crcdi-  non  qui  rov'atuselU.r#j<«//i  \9  v>fr.itprtfrtft.vtrb. 

tordccluat,'pccuiii3pcncsrogarcm  dcponciciiir.  nc  cx  bcncficiofuo  3c  libcialitatc  is  qui  rog.uus 

Aliudcllct  fi  is  quipccuniain  dcpofuit &caulani  fliit  pcriclitctur  l.nt  txlthtralttdtt  \o.nfr.dtTc  indtt, 

&  propofitiuii  ftrnctandi  habuillct.  Tunc  cnim  Sempcrcnim  infpicicndumcft,  ca  usgratianego- 

pencu'oaccipicnnsnonpoflcntcllcr.ummiquos  tium  gellum  fit  quotics  de  pcnculo  qu.eriiui  /. 


pcncu  oaccipii 
;  crcditot  nondum  crcdidilfet ,  fcd  tanrum  dcpo- 
fuillct  qurfi  cos  cicditui  us  ad  propriam  fuam  vii- 
litJtcm  non  vt  accipicnti  bcncfaccrct  &  prodcf- 
(ct.  In  co  namque  diftcrt  fornus  a  mutuo,  quod 
fa>nus  fitgratia  ipfius  credirons& vt  exco  pctci- 
piaivfuras,  &liicici.ur,  idcoquc  valdcodiofum 
ill:  Muiuum  autcin  in  gtaitam  dcbitoris.i.  lini  lit 
&dcbcjtclicgrattiitum.  (^amquamnon  magis 


4fud  LdtJntm  i  o.  §.  vlt.  vifr.dtpticfi,ript  rtrb.  Atqui 
in  hac  pollctiotc  ipcdc  cuin  rogalti  inc  vt  tibi  pc- 
cuniam  ciedcrcm.cSc  cgi>  tumnon  hibciem.lan- 
ccm  tibi  dcdi  vcl  mnlliim  nuri .  vc  cam  vcndcrcs  & 
mimmisvtcceris.cilinon  porcft  pecunia  dici  d&z 
nuitu.ipi>us  qu.im  vcndiilcr.s.pL-rinde  acfi  lubilia 
totidicionc ,  Ji  vtmUits  mii  uum  contiadlum  clfct, 
qu.miuis  no  t ucrit  hiccxprcini  condicio  vt  in  Ipc- 
iniituum  quim  fotims  dia polfit  aiitcqnammou  cic prxccdcntc.  Vciuin  tamen  cK  dcdinemetibi 
fit  ptcutiia  qu*  dcpofitafucrat  hac  incntc  vt  dc  rcmvcndcndam  quiamc  rog.ifti  &:  ad  lu  i  vjiiita- 
politanus  ea  fi  vtlict  vtcretur ,  inrancc  pii.'is  dc-  tem  vttapccufiaqn.ccx  vcmiitionc  rc  Uiitacfil:!, 
pitumcamiriccitiim-.;f>/.^Bfli</J.«ti»if«ic.M/r  Si-  vterciis.  /Equum  ij^ttir  cll  tuum  pcnculuiniiuc- 
cut&in  propt.fituncc  pr.us  CLitum  eU  debittim  lini cflc dcbcrc  fi  cafufurtu^to  ,  fii  finc  rulpatua 
iri  pecuiiiam  cx  caula  ciediti  ab  co  pcncs  qut  m  rcjamitt.itur  vt  quod  a  mcbcncficmm  h.ibcope- 
depofita  fuit  qii'im  tmptto  lccuta  lit.  Sed  ramcn  ricuio  luohabcas ,  nonmco.  Addidi  fint  lulpa  tu4 
iioncoinuiui  nunctpcriculofiilcipicntis.quia &  cum  Vipiano/ni. r(»^4/?i.  ii.  lo/r. /mf/r.vt  oiiinem 
rogantcco,&ad  foliusipfiusvtilitatcmfuttdepo-  culpam  ciccliidam  etiain  'cu  lliinam  contta  Azo- 
/ita ,  ncc  manlit  in  poteliatc  domini  qui  dcpofiiit  ncm ,  qui  putabat  non  dcbcie  te  in  Utic  Ipccic  tc- 
vt  depoliuim  rcuocaict.qucmadmoduin  diximus  neri  dc  cafu  fottuito,fcd  itademum  fi  culpaaliqua 
in  pt.TCcdentibus.  Cum  cnini  h  t  qui  Kcuniam  faltem  lctnifimaintcruciicrir  Mu  to  irugisfi  lata 
(Jcpuluit  co  anuuofuefKvtbeneliauuiconfcircc    vcl  lcuis,  qiiod  up  adicla  Vipiani  vcib.ii;;i/./,ro- 


'ih  accipicntcm,  darctquc  mutuam  ei  pcainiam 
cuiu  tancrandi  ncccaufam  nec  propofitumha- 
betct:ccrtumcltbcncficioiuu.in  accip  cntcin  non 
(Icc  pioportetc/.iMi«mmoii4/«  17  f.i.tnfr.cfmmeddf. 


g*fb ,  ccrtc  non  patiuntur.  Senliisenini  cft.dc  tafu 
fonuito  tc  omnimodo  tcncti ,  etiam  niilU  pcni- 
tusculpa  lua  mtcnicoicntc,  htcr  Azonis  fcntcn- 
t;am  xquiorcm  diccrc  audcat  Accurfiusqjafifit 


Dttipcretur  autem  hic  qui  pccumam  fufccpit  fi    iiie  mchor  iqnitatisaibitcr.Sc  magillcrqujni  VI 
^pollct  1$  qui  dcpo!utt  |x-tuniam  fcpetcrc.quan-     pianns.  Diccmns  di  d.l.iog*(ii:  Ex  qua  tamcn  iiic 
'  duquidem.di  ci  autcmendiconlilium  abiccluius  locusfupplcndiiscrt,vtadhibeaturdiftini'.lio,vttu 


fuciat  ,  autalmm cicditorem  rogaturus,&  con- 
ftaDtiorcm  iplius  bcncuoicntiamcxpcttunis.  Ad- 
dic  Vlpianusaham  rationemabexcmplo  ,  &  afi- 
imh,  vt  proHetin  fpecie  propofita  pcciculum  ad 
eum  qui  pecuniamUifccpit  pcttincrc. 

a  Sjm  &  qut  Ttm  rendtitdAmdcitprTtt.  Argu- 
tncntum  ellafimili.  Etfi  enim  hic  calus  diucilus 
cft  a  fupcrioic  ,  fimilcm  tamcn  habet  lationcm. 
R  A T.  D V B.Qui  rcni  vcndcndam  acccpit  vt  ptccio 
vicrctut  nuinqtiam  domiiiiis  rei  :uit.  Ncccnim 
inandatum  vcndcndi  nansfcrt  dominium rei  vcn- 
dcndx  in  mandatatium  fed  potckatcm  dunta.xat 
transfcicndi  domini;.  Atqui  cafit  .  fottuiripcrti- 
nentad  Joniii)um  l.ijtt-fortuttii  O.lpignm  ^.C.dt pi- 


hanc  l..in.cm,  vcl  niairain  vcnalcni  lubucrit  is,qui 
vcndciid.im  tibidcditan  non  ,  \  t  ii  vcnalcm  ha- 
bucnc,  pctindc  ad  ilium  rei  pci  ituiam  pcrtincat, 
non  ad  tc,  acfiali|  cuilibct  vcndcndani  dcdillet, 
quia  hoc  calu  non  in!ptu  tuo,  iiec  tua  gtatu.lcd 
kia  pot:ii$  vcndcnd.iin  dcdciit:  Si  vcrovcnalcin 
non  h.ibiiciit ,  nccpioindcco  ptopofito  fucrit  vt 
vcndcrct,  fcd  lixc  caufafuit  vcndendi  vt  tu  prccio 
vterctis  tibi  rcs  peicat,  nonipfi  ,qui  venJcndain 
non  dcdillet ,  nifi  tu  logaflcs,  &  quidcm  vtex  hoc 
ncgotio  vtditatem  tibi  comparaies.  Q^odaiiccm 
AccurUus  ad  iucic  ex  l.fiqttiittifictttm  <iJt/ifr.  itptfit. 
non  pofTum  vidcre  quid  ad  rcin  ficiat,  fiuc  pio 
tncnda  iila  Azonis  fentcntia ,  quam  reprobamus. 


gimat.tS.  Nondebctigitiithzcrespcricuio  eius    fiueadlcgis  huias  inierpretationcmilluArandam. 
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qil'A.fned.figH.ttlbjiptih.foluu.  Non crgo  ficri potcd 
vt  res dita  pignori  ro'iu.-i  pcciitua  condicatur  pcc 
dcbirorcm.  Ub  camquc  nimitumcauram  Accur- 
ftus  vthancubicAioncm  ctfugi.it. intclligit  hanc 
lc^mde  remobili,  i  tutixfunu  Facilc  fieii  poiell 
vt  ita  cond  dl.o  frKtiu.i  inducatur  ,  cum  ici  im- 
inobilisfijriumficri  non  poflit  ^.qucd4n:eml'J}it. 
divfntdp^l.x.^  vtt.dtiotMliHl  ttmcl  qHMtntm  }S  inft. 
d:  rfucjp.  £(l  cnim  hoc  tus  proprium  &  lir.guJaic 
coiidiciionis  turtiojc  vt  (oli  domiiio  com,  ctat 
l.\,tKft.dt  londtdfiri.  Ac  quoniim  vidct  Accuiiuis 
traftati  in  hac  icgc  ctiam  dc  fundo  &  fiindi  fril- 
^boi .  Aiif  ofTc  h.inclcgcm  intclligi  cri.nu  dc  rc 
immobilifcd  qiixa  prn-duncoccupata  /it,  contra 
qucm  cx  haccaula  pollit  criam  compctcrccondi- 
tftio  fine  caafa ,  vt  non  mclior  fit  condicio  prardo- 
nis  qui  dominum  vidciccit,  quimf.uis.Quxrcn- 
tcncia  eflc  vid*tur  /.  i.  ii.fr.  de  ronif^.rririr.quamuis 
lex  illa  non  de  condidionc  llnc  caufa  luquacuci 
fed  de  condidione  triticnia,  vtoftciiditton  un- 
£l\o  cius  iegis  cum  vlt.  legis  przccJciuis  Extia 
fofcm  &:  pi^iloncm  non  patitur  Accuifius.vt  con- 
didtio  detui  dominopignoiis  crinm  poftlbliitam 

J);cuntam,  niii  h»  tc  inquit  ad  c*tidiccn  Jam  pof- 
cflionem  vtiM<i./.if//)!i//.  i«  ctHdiO.tritic.  Sediuc 
agit  Vlpianus,  inqUit  ille,dc  condidionc  tcinon 
punenionis.  Ego  vei6  noninficiot  cquidcm  pi- 
gf.w,  eflc  propri^rcimobilitcumi  pugnodic^um 
htd.l^rem^^.prtprtide  pif^mr  sH.zc  pioindccu  us 
fijnum  hcrifacilc  pollit  /•  ft  ftgnore  54.  iufr.de  furt. 
Et  qucmadmodum  qui  dcncgat  rcditutioncm  dc- 
politiquocl  nonnifiinrcmobili  potcft  coiifillcre, 
hoc  iplo  ruiium  faccrc  intcUiLjitiir,  &  ab  indanti 
denc^ationis  k  condidione  obligac  l.fi  inii  infiod- 
tmi^.f.x.urfr.dtfofit.  Ita  &  quilquisrem  mobilcin 
flbidaiam  pignonctiam  foiuro dcbitorctinctncc 
vu]rrc/hr»«c,  fUrium  ccrtc  cxcodic  faccrc  inci- 
pit ,  vt  proinde  condidbonc  fiirtiua  tcncri  podit. 
Scd  taracn  ciim  in  co  diffcrat  pignus  a  depoiito, 
quod  ctiam  rei  immobilis  &  fiindi  pignus  daii  po- 
teftjcuius  tamen  dcpofitum  nullum  cfle  poliet, 
non  pofliimfcircvt  hic  §.adieimobiiis  pignus  re- 
ftringacur.  qui  vidco  catccraqux  (irquuncurom- 
liia  dc  (undo  cllt  non  dc  rc  mob  ili .  cuius  nec  fi  u- 
ftus  feii  vlU  e/Ic  pofTunt,  /I  pccora  &  (e  mouencia 
excipias.  De  quibiis  camcn  fru(ftibus  condiccndis 
eciam  in  hoc  ^.agitur.  Nonigitur  potefthici.ad 
condi^honcm  fiiitiuam  rcftringi.  An  ergo  deciiti- 
caiiacondiftionc  inteiligi  dcbebit  ?  Nchocqui- 
dcm.  Namquod  fcriptum  cft  tn  d.  l.iJt  cottd.triti(. 
nonad  quemiibetmaizfidei  po(Icl1'orcm  autprz- 
doneni  pcrtinet.  Icd  ad  eum  duntaxat.qut  domi- 
oum  per  vim  dciecici  cuiuslongiodioliorcau/ii 
eft,  quemadmodum  &eius  quiremmobilcm  vi 
npuit ;  qui  fiir  improbior  dicuur  i«/.  2.  %.nttruitt 
v  fr.  it  btnor.  tttft.  l  item  ficum  1 4.  i  qut  vim  tntulit 
fipr.  Qiitdmtt.ctivfl.  vlt.iMfiri.C.dttomftnf*t.Vottb 
is,  qiiimndum  pignoiiaccepicadebttoic,hcctfo- 
luto  debiionoliteum  rcddete,non  ideo  tamen  vi- 
dcn  poteft  cum  per  vim  occupa/fc,  vt  pro  violcnto 
inualoie  habeii  dcbeat ,  quamiiis  nailo  iure  ac  in- 
niftc  eumdccineaccumex  voluncacc  acquodam- 
inodoperro^iu;  debitocis  cum  acceperit,  folct- 
qnc  in  nis caufisinfpici  magis  quon^odo  quis  pof- 
(«ftipnem  na<flu$  /it  quim  quoraodo  &quo  iute 
ctmiecineat.  Nec  /anc  vnquam  mihi  pcr/uadcbo 
«ductfus  malz  fidci  po/Ic/rotem  fiindi  /i  no  ctiaro 
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prxdo  /it  adeoque  violentm,  dandam  efic  cdndi^ 
«aioncm  triticarijm./icuti  nec  furtiuaaduerfus  44 
lium,  quam  aduerfus  fiuem  pro  re  moSili  direrar. 
Et/i  enim  condidlio  tiiricariahochabetdilfimiltf 
ifurciua  quod  cxcmplo  catterarum  OmniUm  d«- 
curnon  domtno,quia  pcrcaminrendirur  dare  ad- 
aerfarium  oportcie  ,  Qui  auTcmiam  dominus  cft» 
magis  dominiis  ficrinon  potciU  f  .fiiitMqutlnfittt 
de  gattn.  (liim  tamcn  daCiiradcxcniplum  condi- 
dlionis  furtiux  /iuc  contrafurcm  ,  liuc  contrara» 
ptorcm  liuedcniq  ic  conir.A  violentumpt^doncm 
&fpoliatorcmnondaiurillani/idomiiio  d.l.t. 
vlt  &  !.i.df  cendt^l.iriit(.Cum  ergo  ccditorpigno* 
raricius  non  pollit  dici  violcntus  fpo!i.nor ,  Nc 
tiimquidcmciimlbiutodcbito  jpignttsretinct.de- 
bitor  auicm  /itdominus,  confequenseftvrcon- 
tra  cicditorem  «^cbitoti  condi<flio  tnticana  dari 
non  poflit.  An  crgo  cUm  Accurli  >  dicemus  intel- 
li^endum  c/Ie  VlpianntTi  dc  condi6^ionf  linecau- 
fa?Sed  non  memini  vllo  iuiis  loco  lcgci  c  me  con- 
diLlionem  /ine  ciufi  d.tridomino:,.iim&peicd- 
didiuncm  iliam  nonminus  quim  percxtcrasm- 
tcndat  aciorlibidan,  hoccftdominium  in  fctras- 
f:;rnopoitcrc.  Ttt  ttt .dt  iondiil .  ftn  c4uf  An  potmt 
diccndumcftcum  Lothario  qucm  Accur/iiis  rc- 
fcrt,  Condici  quidem  hoc  calu  pignus.Ccd  ad  hoc 
t.tntiiin  ,  vt  polfc/lio  icftiiuatui  quzfoladcbitori 
abeft  propierdationciTi  pignoiis  non  aiitcmdo- 
minium.  quod  lempcr  manlit  pcncs  dcbitoicmj 
I 'r  in  t.  iiulibiti  x{,.^.f(d  ttft  nummi tnfr.de ctndid. indebi 
iuKd  d  t.jirem..y.i  frtfne  &  l  cHm  forti*  i^.  $.1.111^, 
de  pigner.4(t.  Ellcnim  dcminium  aliquod  criatn 
|)olIclUonis,  &  quamquam  rcm  ipfamcondicere« 
.?c  pollcllionem  ici  condiccrc  diuerfafiint,  ficut 
&aliud  eftresipfa,aliud  po/Ic/Iio  rei  l.i.f  vlt  tnp. 
vtiftfitd.  Nonefttamcnnouum  VI  tesipfacondi- 
catutob  hoc  /bliim  vt  po/fclliorcftituatur,  vttHd. 
§  fed  etfi ttummiyvhi  duo  cafus  proponuniur.  Vnu« 
quo  nummi  ip/i  condicantur  vt  coium  pofTc /lii» 
rcftituacur,  alius  c^uo  po/lcllio  ip/a  foia  condica- 
cur ,  Vc  co  /blo  calu  impediatur  quis  &  prohibca- 
tuirem  fuamcondicerequo  dominium  condice- 
re  veiit&  intendcredari /iUi  remoporterc:  qui^ 
tamen  propria  conJiifVionum  di/Iinitio,  &  natu- 
ra  eft.  %.4fpeiUmm  ii>/l?ir.i(4(7i«N.liccrgcneraliusac 
minii .  piopiic  fumptum  condiiilionis  nomcn  ad 
omncsin  pei/cinam  aiflioncs  pcrtineat  per  quas 
intendimusaduer/atium  non  qutdem  date  nooi}« 
fcdaliquid  facctevtputa  pollcllionem  re/lituer? 
oportcrc  l.iQioitum  ii^.infr.detbttg.&  «A.Eoquc  fcn- 
/u  condi^ionctn  hic  accipi  nece/Iariu  /atcndiin} 
vidctur.ciim  dcbttorqui  rcmluam  dcdit  ptgnori, 
quiaremanetdomtnus,nonpo/nt  intendete  con« 
tracreditorcm  dari  /ibi  rem  luam  debere ,  niii  eo 
folo  cafu  quo  les  illa  incipcrec  fiirciua  c/Ic  prr  de-* 
ncgaiioncm  creditoris&adprehenfioncmpollc/- 
/ionis  ad  inducendim  condi^oncm  furciuain 
non  minusinodium  crcditoris  pignoradtij  fur- 
cum  cani  tmprobum  cominitrencis,  li  rcimobilit 
pignus  fuit ,  quam  in  odium  depo/itarij  m  dJLfi 
quu  tnfictdtui  II.  5.  i.infr.  dtpifit.  Uin{t.l.tnfici4nde  67. 
tn  prtncif.  tnfr.  dtfurt.  Nili  quis  malit  liunc  locuin 
intelligcrc  de  condtdlione  illa  generali  quz  eft 
ex  iurcgcntiumporius  quam  cx  iureciutli ,  hoc 
cft  qux  rationcm  &xquitatcm  naturaiemhabec 
magis  quam  ciuilem,  pcr  quam  po/Iiinc  condic^ 
ic$  omncs  ab  his  qui  non  cx  iufta  caafa  po/Ii- 
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dent,  vt  fciibit  Mardanuj  w  /.  raum  quidtm  iyinfr. 
rn.amet.  Dc  qua  ctinni  fcnfiirc  vidctur  Vlpianus  m 
iptrftiuh  6.infr.dtc9nitll.e}i  mrp.vtlmiuJl.c*uf.\b\Mt 
Sabinum  pcrpetuo  probafle  vctcrum  opinioncra 
fxiftininntium  id,  qiiodcx  iniufta  caufaapudali- 
qucmfit,  condicipolle  ,  idcjuc&  Celfum  purafTc 
vc  intcil  gamus  n^ii  dominium  ca  condi(^ionc 
rcpcti  fcd  nud.inipo(lcHioncm  ,  id  cft  dctcntio- 
rcm.Namapiid  tc  cflc  diciturquodqualitcrq-Ja- 
litera  rctentfatiir ,  pcnestc  vcro  e^Te  quod  falicm 
quodammodo  poflfidcarur  l.^/its  tt  C^.itvtrb.fi- 
^nifif.  LTitiA  u-  §  •  Cflfw  Stius  dt  U^dt.i.Et  dc  hac  con- 
tliftioneliquisctiain  Vlp.  intc^ligcrc  vclit  ind.l. 
indtbitt  15. §.  j.is  mcoiudicionon  valdc  crrancrit: 
difFcrtcnima  citcrisinco,  quod  cum  pcr  catc- 
ras  inrend.-\mus  dari  quid  nobis  oportcrc  »  pcr 
hanc  tamcn  inrendimus  dcbcic  qiiid  nobis  hcri 
id  cft  rcmrcrtitui,  quod  adcauiam  poflclfionis 
magis  quamdomini|rcfcrci>r. 

a    Et  jf M tx  iniujla  CMift  pcrctptL  R  A  T.  D  v  b  . 
Fruftus  aiquiruntur  non  iurc  rcmiriis  lcd  lure  fo- 
)i  lifuifctt  i^.f.t.dt  vfur.  Atquiffudusa credirorc 
pcrccp:icx  rcpigMPiatarunt  pcrccpti  cxrcdcbi- 
tons ,  q  ippc  q.  I  dominus  inancat  rci  pigiiorat.T 
vt '  roxin  c  diximiKcx  l.  jtigniu  <).  C.dt pi^ner.ait.l. 
ciim  &  fertii     V  .mfr.tod  ill  ut.  Ergo  ;id  debito- 
renipenmcnrnonadcrcditorcm  &  confei^ucn 
lcrvindicandi  fuiit.noii  condiccndi  fcilicct  ficx- 
tf  nt.nam  fi  confumpti  fint  aliiidcU  /.  j.C  dt  cendUi. 
txlti>.&  /Jn.fiw/Viiidicatiocnim  competic  domi- 
no,  Cond;<5tio  non  domino.  D  e  c.  Crcdicorqui 
fhictus  pcrcipit  ex  rc  pignorara  tacit  cos  fuos, 
quM  p  rcipii  cos  cx  do:i  1111  voluntate  licct  non 
ide6  illos  lucrctur ,  quia  in  foirc  cos  impucarc  co- 
^i  ni  r  /.  I  .Cic  pignerjtB.UinSl.fi  (tmm  6i.f.lec4ui  iifr. 
dtfiirt.  Proindc  vindicarc  dcbitor  eos  non  potcft, 
ncc fi  exrent,fed  condicere  dcbet  tanqiiamalic- 
fios,  fi  antc  (olutum  dcbiciim  percepri  (inr  &  crc- 
dicori  alinndc  plcni  acfinc  fruchium  impiicatio- 
nc  facisfadhim  fueric.  Quod  fi  iam  foluto  debito 
pcrccpti  finc  aim  non  polfinc  dui  pcrccpci  cx 
voluntatc  dcbitons ,  (ed  pticius  contra  eius  vo- 
lantatcm  ,  confcquens  cft  vt  crcditoris  fierinou 
poftinr.  ac  proindcvtcos  vindicarcdcbitorpro 
liio  iure  poflic  cinquamdominus  ,  Ncquc  lioc 
tancum  lcd  ctiam  condiccrc  fcd  condiiftionc  illa 
qux  non  dstur  nifi  domino,  id  cft  condi«5tione 
hirnua,quoniam  inrurtiu.im caufain  incidiithoc 
ipfo  quod  &  nullo  iurc  perccptifunt ,  &  contra 
domifiivoluiacem<ftS  ^.iKtui.  Nccdiltinguimus 
an  cxtantes  fintan  cofiimpti,  vttnd.l.\.C.dtcendi3. 
&  in  Utrtum  xi.  Cdt  rtt  vindic.  quia  condidho  fur- 
titia,  &  pro  cxtantc  re  funiua  competic.&pto 
confumpca  / fiprefurt  j.f  .vU.  &  l.ft(f.i/;fr.de  cendiS. 
furt.  Quanquam  nec  dubicandum  cft  quin  condi- 
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€t\o  illa  generalis.qu^m  proximcdiximusdariia-T^ 
regcntiumaducrfiiscosomncsqui  a^iquid  cxin- 
iuftacaufapoflTident  cxl.  rttum  qmdcm  i^Jtnfr  SLer. 
*met.  &  iptrpttue  6.  infr.dtcendiS.jin.CMuf.cudm  hoc 
cala  compciat  ,  ncc  minus  pro  fiuiflibus  rcipi- 
gnorata:,  qulim  pro  re  ipfa  pignoratapoft  (ohicum 
omncdcbitum  ,  cumnon  poflintfiudb^seflfcpc^ 
ncs  crcditoremnifi  finccaufa  adcoquc  cxiainfta 
caufii,cilai  perccpti  funca  ercditorc  cui  plcnifll- 
inc  ficisfadum  fic  &(brti^  &c  vfuiaiam  uominc 
aliaiumq.icomniumacccfllonum. 

•b  tidm  ttfi  celenus.K  A  T  dvb.  Cijmcolonus 
pofliuftrumcomplctum  idcft,  pollquiRquen- 
ntuin ,  in  quod  tcmpus  fblebant  olim  locari  prx- 
dii,fru(3ui  pcrccpir,  vcl  pcrcepit  cos  ex  debitoris 
ciufdirmquc  domini  voUintacc,  velnon  cx  volun- 
cuc.  Piiorccalit  ncc  polliint  vindicjriftuclu5,nec 
condici  canquam  qui  pleno  iurc  facb  finr  condu- 
doiis  nimituiii,  cx  cacita  rcconduiflionc fiiic  loca- 
corisvoluntascxprcflalu^t.fiuc  tacira  intmqum- 
turi^.f.qutimplcietrfr.  lecM.  Scd  hoc  cafii  condii- 
diionis  mcrccdcm  de  quain  prioic  loca  iuncctin- 
ucncrat.prxilaicdcbcci  qiionianiiikicm  lcgibut 
Sc  condicionibus  faifla  r:cundudtio  intelliguur  d. 
§  qui  impltte.  Poflcrioicautem  cafu.ciiim  incidanc 
frucius  in  caufani  fuiciuam ,  condici  ccrtc  podiinc 
&  condiclione  fuit!Ua/.iA/!(i«/r<^0  6-;.  ^.vlt.irfrJt 
fint.  Scd  non  co  minus  vindicar;  ctiam  pofliinc, 
quia  condKlio  firtiua  nunq  iam  cxcludit  vindi- 
cationem,  quomodo  excludit  ca  condidiode  c^ia 
in  hoc  ntuio  agitur,  qiiia  ncmo  rcm  fuam  condi- 
cit  nifi  a  furc  /.  vlt.ui  fin  fupr.  vfufi.qutm  C4uut.  j.fit 
itdqut  l/iftu.dtdSten.  Non  eigo  debuitadhibcridi- 
ftindliu,  qiixhicponicurcu.m  quacritur,an  vindi» 
candifinrtnid:u$,ancondiccndi.I)fcc.Condidtio 
ccnide  qua  in  hoc  ui,  agitur,  concutrit  ctiam  cum 
condiiiionc  furtiua  ,  quoniam  iIIa  quoque  cerci 
condidio  c(iittTt.cendiaie  r,.vtrf.fed  &tt:  cdufdfur' 
tiu*  infr.hoc  ttt.  Ncc  qnoJ  vindicatio  quoquc  fru- 
duum  furtiuorum  pofli:  coinpctcrc  inutilcm  fa- 
citquxftioncm  de  condidione,  Nempcquiafiu- 
diuum  confumptorum  vindicaciunullapotcftfu- 
pcrefle  .Condidio  autcm  potcft  d  l.tnfiiij/ide  67.$. 
vli.dtfurt.ifipre  furt  7.  i.vlt.  tnfr.dt  cendiS.frrt. 
Bcnc  autcm  Accurfius  notat  ,  vidcri  in  dubio 
durare  vo'unratcm  ,qux  :emcl  interuenit  vt  fciii- 
cct  rccondu<aio  tacitc  fada  videatttrii.J  quitmpU- 
te&Utgtm  16.  Cted.  tit.dtlectt.  quamuis  aliasvi- 
dcatut  dominits  vetare  qui  non  confcnric  cum  dc 
ftirto  quxritur  /.  qut  V4s  48.  S.quiifidomtnut  vcrf.vt- 
ttrt  tnfr.  dt  furt.  Scd  &:animum  non  repctcndi  o- 
portct  intcrucnirc  in  domin",cx  aiius  voluntate 
fruaus  pctccpri  funt,  vt  nequc  vindicare  illos  poC- 
fit,nequc  condiccre  vt  idcm  AccuiCnotat  cx  ittfi 
quii\^.i.pettfittmtnfupr.dt  rtUgttf.  & fumptib.frntr. 


i  z  ^Ea,qua:vifluminumimponaQrunt,condicipofl'unr. 


R  A  T.  D  V  B.  &  dcc.  cadcm  fcrc  cft  qiix  ad 
Verficulum  vltimum  §  prxccdcnris.  Namquxvi 
flnminum  ex  meo  fiindo  in  ruum  impurtara  funt, 
ll  cadcm  manferunt  vindicari  non  condici  dc- 
bcn  t,  quoniam  adhiic  mea  funtrfi  vcro  coalucrinc, 
&  vnitatcm  cum  tua  tctra  fcccrint,  lam  tuafiinc, 
idcoquc  ncc  vindicaii ncc  condici  pofTunt  Lbef 


tmpitm^  §.Alftnm  infr.dt  ddmH.inftS.  Flumina  cnim 
cciificorum  vice  fiinguntur  vt  cx  vnius  ftindo  in 
alium  transferanc  /.  trgo  jo.  $.  dUiiuie  tnfr.  dtacqutr. 
rtr.dtmiH.  Nulluscrgo  cafus  cffc  vidctiuin  quo  ea 
qu.e  vi  fluminumin  alienum  przdium  imporraca 
lunt  condici  poffinc.  Scd  ciim  importataca  dc- 
mum  dic3ntur,qux  cadcm  manfcrunt.ncc  domi- 
numnnitauerunt.  Apparctnihii  obft.Tc  quomi- 
niis  Sc  vindicari  poflinc&rprxtcrcacodicj  lciliccc 
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£  i  poilcflbribus  auc  domin is  prcdioram  in  quac  nc tridcari*  quam  furriua.  tameifi  poifit  Qois  enam 

jmpoftan  Ibnt  detincantur  mala  fidc>  quomoJo  rem  (iura  immobilcm  condiccrc  pcr  tricicttiafli 

bcne  hfc  nortcr  cxplicat  Accurfius.    Etquidem  «ocafuqaepofleciiMnmobilccondicereper  con- 

condidtionc  »uttiua  ll  talia  fint  quotum  fiirtum  dt6HonemraTriiitralt.^.trfr.(^/.  ..iby>.i^(oni/^m<  . 

fieri  polSc  t  «joemadmodum  ficti  poteft  eorum  rifcNcc  cnimmalafidcacmiufti  pofle/lum  vidcri  • 

qus  imp  rtatmir.  Cuia  non  alia  impoccari jpot-  poteftquodiucepoffideturl./ffvirrMinytim  8.i»^. 

imr,  quaui  q»i« luni i»obilia.Nam & qmd demndi  fr$  tmpttr.  iPuiein  aucem  vel  mali  fid ,  i  pofQ.fiO' 

neiccfia  viflomipiijiairopocwta'»'"  in  tuum  vc  rcm  cHl-  oucm  oporrcr,vtconJit>ionetutciil«»v«^ 

ciim  tui  rerra co^«ic ,  Acuri  iam  immobileiUud.  adcxcmplum iuctiux,aiiicauaicn«:MH|C» 

cft,itancqiV!«»ndidpoteft,necm*gi$coiidiAto-  *  ^ 

5.  P  6  >k)>  o  ft  I  f  «  lib.  tt.  ad  Sablmtni^ 

QVod  temihi(iare  oportcat,  fi  id  poftea  perieritjquampertcfadumeritv 
^quominus  id  mihi  dares,tuum  foreiddecrimentum  conftat.  ^Sed  cum 
quxi:atur,anpei  te  fadum  nc,aiitnia<lueitidebehtt»iion  foiamifipoteiftatetiia 
fuerit  id,necne  aut  dolo  raalo  &ceris,  ^uomimi»  eflet ,  vd  fiient» necne :  (ed 
coam ,  fi  aliquaiufta  cao&  fit,  propter  quaiateUigeiedeberes,te  darebpotteie. 

/  Ouod       c  rtmddoriimgencram  ,perirenonpol!bmi.i«)l*- 

Rat.  DVB.Vnaquxque  respecitdomino,fica*>  Mrtttfffr.Ai^./iMii.tu£obIatioaliqiufadaiitt8e 

lafeccuxCopereatl.  ?u'/>rririrdr6.C  i^pr^vtfr.  ttrditorlTieric  in  moraacdpieirdi  vritif-fiiiiRMl 

(intrdSm  25.  di  ri  Cji!.  uir.  Atqui  mota  tlcbitoris  qui  yi.infr,  dt  fsUtt.  ncin[ic  c^iii.i  obl-itio  rm?  quodiu 

fpedem  ceitam  dcbet  cuiiu  alius  cft  dominus»noa  gencre  dcbetui ,  non  niii  in  Ipcc.c  licri  potcft.Spe« 

inn^tdontintnm  nec  ideofadc  debltoiem  domf"  des  antem  oblaia  pertre  tam  pntcft  nec  altenui 

nuiTi :  ncquccniiii  mora  lcginmus  modus  cftac-  pcriculo  qu^m  cuis  qui  mor.tni  f^cit.  Tdcnqucad  • 

qniccndiveiamitcendidoimnij.  Ergonequepcri'  ituiusgcuens  dcbica  hxc  lc\  ngn  pcrtmct  quan- 

catuni  transfttre  poteftin debicorem, neqne netf  txm addebitorem , (ed  qii acum ad aeditorem fi it 

rc.vt  pr.-cftnrircsponit  ,qnr  in  rcnim  mturacxta-  mor.ini  conrraxcrir.  Non  quafi  in hit  quoqiie de< 

redefiic,  cum  impoiiibilium nulia  lic  obligatio  vc  bitis  muratn  concrahcrc  non  poffit  debitorperin- 

lubecinristeguli  l.libtm»mmmu'i'^.  dtvtrb.QhUg.U  deaccrcditor,  fquid  cnim  ficongcuoloco&rem- 

impcfthihufn  b^.dtrtgul.  iur.  Proindc  diccndum  e(t  pore  intcrpc!ln;ustUbitot(oliitioncm  rfcurmcnr* 

obhgationem intctcidcrc  tanquam  quar  perucne-  <<i5J.w»r4;i.<ifi»/ifr.J(cdquiamofxct1\.cli!s  nui  us  . 

ritadeinncafiimdquoincifCi«^nonpotuit/.a^  elt  poteft  ad  nausietcnaum  pcriculum  m  irota- 

aw in  pri  ntp.  l/tffi./.r/c.dtverb  oblig.Otc.Nemmi  torcm  iniis  rcbus  qus  cius  natu  a;  &  condicionit 

mota  lua ,      hiifttacio  prodcilc  dcbct  /.  btfMriiMiii  fimt  vt  petire  nonpoftint,  ncc  prms  dccfFcctu  mo- 

frJmfr.  ma»d4t.Ccd  pocius  nocere  L  m  etnitmiutmt  ilr,qa4m  de periciilo  tradari  vnquam  potcit.  Quse 

I7i.f-ftt.dt  ngttl  iur.  cum  vix  fii  vt  mora  contraha-  autem  in  fpecic  debenrnr  ca  deniiim  fun;.de  qui- 

cacfineculpa/.iwr«  ji.<^ipr«i:«mii.aim/fff.t»|(r.  bush«clexrradat,  qaia  ipecies&perirepoiruntj 

dltiyiir.Nonaocefli  roeiiusacconaeaicnuus  puniii  &  orancs  tandem  peieam.  Spedesenimappeilant 

mocapocefti  qnamfi  les  quz  poft  moram  pcriit.  prudentes  noftri ,  quz  apparent ,  ac  proinde  qiue 

liabeatarproadhucextancc/)i«x/f|;ifi  z^e^/rf  ././  philofophi  indiuidua  appellant  :  Genera  autcm 

ftnmm  ^x.f.fupiitwt  &  i.rU.itvtrb.thlig.Voimikt.  qu.-cillifpccicsTrmonuinuis.quccumfintcivni- 

eftim  creditoreamvendeie  fi  moram  palfiis  non  uet(alibus&incocporalibus,ficut  ncquc  videcine^ 

fuillet , atquc  ita  pericalaminempcoremttansfet-  quevUo  coipof&ienfii  pcrcipi,  ita  nec  petttepof^ 

teLittmfivtrbtratum  \yf,vlt.^imtfttpr.dtrtfviHdk.  uint.  Ex  quoapparctetiamdebita,qasinqaanriOk 

Uumrtt  47.f'VU.i)ifrJtiigit.iJjttmfitai^i^.i  faiijE  teconfiftunc,pofledidingenerequoqaeconfifte^ 
hmtinfin.fupr. qiuimtt.tmif»  Meric^igitarconfti-  ' teidc^qae necperiie,  qnbnon  magis tangipoteft 

tutum  cft,vt  mor*  cfFcflus  prxcipuu  ^  illc  i  fTcdc-  qu.intita:  quam  hoino,niil  ciim  quantitas  rcdud- 

bcatt  vc  pericuium  ttaiufecac  in  cum  i^ui  moram  tui  ad  ipeciem  pct  uumeiaaonem,vclucbomo ail 

coninuricneincerimreiliberecnr.  Ptomdequod  Srichom  aotPamphilumperoblatfonem vellbhH 

tcmihidareoportcr,  fi id  poftcapericrit ,  quamptr  tioncm,  vt  proindc  pofnnc  or  1: 1  rck  iri  aii  duoie- 

tc  iadum  d:it  quominus  id  mihidaies.tuum  id  de-  lum  gcnera,ad  ca  qux  conliftunc  in  gcncrc  6c  quae 

icimencomStdamttamefledebet,  vt  noniddtco  infpede.  AtcilkmdebetnrSachtisaatPamphilus, 

iDiefddar  obligatio  Cmc  tu  cius  rei  dominusfii,fi"  cum  vci')  cfTcifhis  morx  Jc  quohic  ;'.gitur,  aliquis 

iKaItitt,dumne  cgo.  Ncccnimies  mcaniihide-  eire  potcti.quoiiiam  iacilc  peicunt,  &:rui  natura 

beri  aot  dari  poteft  ,  cAra  non  pofit  magis  ficri  vnoquoque  inftanti  pcrire  poinintf.cnmJi/iNi/iiMif- 

mcil.nono  rcni  fiiatn  ^  l.  dercrh.  o\iU<^^  fcittqut  Infiit.  lixi  49  de  verb.rbli^^  l.fi  mthi  alitmim  oidefelut.  Anau- 

itdHton.  &cuinpcric,  m:hi  campciiiciiccenecft  tem  6c  ^uando  moia  contradla  fit  £i£U  maeia 

tanqtiam  domiiio  non  proptei  moiBmcaam,qiuB  qtiim  tuns  qucftioeft ,  vtlcribrcMarciariin  ili  2jL' 

ncc  vHa  intcruenire  pote  l  ,ciim  non  fis  dcbitor  »»r4j2.<fcr/«r.Erfienimrcq!iiritur,vtdcbitorcon- 

nccmoia  vUa ibi  etfc  incclligacur,  vbt  nullapetiiio  gruo  loco  &  congruo ccmpoic  interpcllatusnc  ij. 

eftt/fiyiiil»  117. ie  verb.Mig.  LmtOd9ii.it rtgKUkr,  maaSc  confcqucnccrvcfciacledebere  ,ade6qae 

Bcr tr  auccm  Accurfius  nofter  diftinguitcotumqu^  vtrcidand«facultatcm  habcat.quemadmodum  iii| 

dcbentui,tiia  gencia.  Vel  enim  confiftunt  in  quan-  haclcge  (ixiptum  edScmLfim  Afid  1 2.  i.vU.ufir  df- 

«imtt»  vdingeiiece,  vcl  tn  fpede.  QjBBfiuit  Pito-  |f|lrJ.nieM«M»  ^fJtbM  Mtft^iMS  ht  lyrtiitt 

TmiLIIL  ■  ' 
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4J.mm$  rmfudmii.i.  i.dtverb.fblig.^Noatimen  SivCmz-.i.l.mrd^.yibtiiifidtil.vfaTai^.LvukJtmm 
hoc  fuffidt  vc  mora  omnimodo  &  cum  cfFcdu  ftn.infr.it  vfuT.H.mminmtm.  In  ftri^s  veiA 

conxx^du  vidcatur.  Quicj cnim  fi  omilla  fit  dcbiti  frudlus quidcra  cx  dic  litis contcftatsc /,  i.d.  l.  vult4- 
npetcndiin(tintnivti9d.l.mr4*dfi/i.CluidCii\i-  tnmS  Ji«&wntm  devfur.  itemqucinarbitraiiis vtin 
ftaaliqua  caufa  rucrit  vcldiffcrcnd*  foluiioniscx  rci  vindiaiiionc  iprtntru  10.& pdfffufrr,  dtrti  viidit. 
partc  dcbitoris ,  vcl-ccrffandxcx  partc  creditotis?    fcd  vfnrz,  niiquam  nifipci:  ftipularioncm  promiflas 

Vtin  d.l.ftitndum  ftq^.ttd.tit  dtvfur.  Dcniquc  /  j  C.eft/. /.ri/mii^.iw^.rfr  pM/criipf.  mt.  qunmuisli 
ctiam  quiadiuAciam  proHocatjfimodo  fincdolo  antc  litcm  contcftatam  dcbirx  fuctiiittx  ftipula- 
tnaloid  faciar»nloram  faccre  non  vidctur  /.  quifini  rionc  notidefinant  licc  contcftatacuncrc.Qui  fcn- 
dtlt  (,^.dt  rtgul.iitT.  Ncrapc  fi  carcat  etiam  culpa.  fus cft/./rf«  r0>rf^//<«fj  i$.dtvfkr.vt  cxplicauimus  r» 
Ncc  cnim  mora  dolum  rcquirit  fi  modo  habcat  trTor.i.de(4d.i  dttrrer.frdgmMK. 
cuipam  i/./,/iir»M/«B»0'y<?f.Planeintcrdumncc  in-  a  Nonfilumfiinp«ttfidtttudidfiitritr.eUt.  R  a  t. 
(Crpellatio  ncc  fcientia  dcbiti  neccfTiria  cft.  Ncm-  b  v  b.  Difficulds  prxftacionis  non  excufat  a  niors» 
pe  cum  mota  ipfo  lure  autipfo  ctiam  fado  con-  quoniam  multum  reccdit  ab  impcdimcnto  nato* 
Ctahitar: Ipfo  iurc  fauore  minoris  ztacis  /.  Titid  Se-  raJi  l.(tnttHum  i (7.  §.iUud  infr.  dt  vtrb.ebl!g«t. higo  lu- 
^%j.S.vfitrdi dtltgit.i..l.inmihtrtim  i.C.inquib.  (duf.  hilintcreft  anidquodniihidare  dcbcs  in  pbiefta- 
iKn^ nutCf.m  inttgr.rtfiU.  Aucciimvfurzdcbentur  tc  tua fit,  nccne.Potcftatcm  cnimhkpro  daudifa- 
inuiccmnudluum  rei  vcnditz  vt  in  l.  curdbit   Cde    cultatc  intelli:;crc  debcmus ,  vt  &  in  iquettti  ii.^. 

ilSitn.tmpt.UHli4nm  ti.^.  vtruuftt  10. itifr.tod.iU.tn.a\it  in  ptttQttt  fupr. dentxdluiSitn.Di  c.Diffi^^uhi^sc^oi' 

prooncribus  matrimonijfccundum  diftiniflioncm  dcm  pixftaiionis  non  impcdit  obligationcm/cd 

Lvlt-i.  prdttrtJt  C.dt  iur.det.lpCoi\item  fado  fi  fortc  tamen  exculat  i  mora fi  difHcultatem  nulla  culpa 

debitor  homincm  dcbicum  occidcrit.  Noncnim  prxccflcrit.  Quidcnimpoiris  ci  iinpiicarc  qui  ctufl 

hicrequirimus  vt  fciucrit  fc  dcberc  cum  faiflo  fuo  lolucrc  maximcvclic,tamcnnonpolTit>/.<«mytti. 

libctationcmfibiacquitcrc  non  potuerit,idc6que  ddm  17  §.// />iipiCaiti/r.</<  v/tfr.Scd  intcllij^c  dcdiffi- 

pcrpctuaucrit  fuamobligationcni  d.tfiftruum  gi.in  cultatc  qiixex  iinprouifo<^  poll  contiadbm  obli- 

friM(ip.&  ^JMn(  vidumus d.Lfi  tx  Ugdtt  n.tnfr.de  vtrb.  gacioncm  fupciucnctit  non  dc  ca ,  qux  iam  faciic 

•blig.Lfifiitiuffor  t^.fufr.  dtdelt.  Ncc  luifus  occifo  aui  quxprcuidcii  potucrit  co  tcmputcquuobli- 

per  ptomiftbrcm  homiiie  qui  debchatur,  diftin-  gatio  contrahcbatur.  lllacnfm  ficuci  uon  impcdic 

^onilocus  vHusrehnquituranfucritxquc  pcritu-  ob]igationem,ita  ncquc  a  moiaexcufa:,  non  ma- 

nu  apud  creditorcm  [apparct  cnim  fktis  non  fuiflc  gis  qu^m  cafus  quem  culpa  pixccdit  /.  ittmhUld  11. 

illum  asquc  pcriturum,  ciim  nonfuofa(2o  fcd  dc-  mprincif  fufr.ddUg.  y«g«i/,  Culpaautcmcftadcoque 

bitoiis  fa«5lo  pcticrir  J  Cui  tamcn  diftintlionilo-  doloproxima,  li quispromittacid  quodftiatprx* 

cumedc  plcrique  pac*nt  ciim  res  dcbica  naturali-  ftarc  lc  non  poilc  iftn.infr.dt  itirAtt.mCi  prjtnifcric 

tcr  periit,  &  an  crcdicor  aut  pctitoi  .equc  diflradtu-  lir  prxftaturum  cum  cnt  commodum.aut.quod  cf- 

rusillam  rcm  fuiirct.dc  quo  hic  latc  poft  loanncra  fcd^u  pcnc  idcm  cft.  ciiin  potcrit  vt  in  l.r.tfti  Precu- 

&  Martinumrtaaat  Accurfios.  Noi  iam  tradlaui-  le  liydtvtrb.figntfic.  Planc  m  potcftatc  fuactiara  ij 

masddd.iiltm fi  vtrbtrdtum  ly^  vlt.fupr.dtrti  vindi(.  habcre  videtur,  cuiusdolo  malo  facflum  cftne  ha- 

&4dl  tSud  40.  fufr.dt  hertdpttit.Edeu Amzliasmo-  beac  itlt3ui6.$.tttmjitxpluribiii&^.fiinjutm  fufr. 

re  efFe^s  przciputu  circa  frudus  &  vfuras.  Nam  ii«  nixdi  dS.  quemadmodum  folcmus  diccrc  do- 

in  boncfiaciiuaidiscxmoradebencut  &  frudlus  lum  propofTcfnone  ellc/.f<ii<i0/«i}i.(/«rf^«/.>«r.  ^ 

6.  P  A  V  L  V  s  lib.zS  |d  Edidum. 

CErtum  cfl ,  cuius  fpecics  vcl  quantitas,  quae  in  obligatione  vernitur,aut  nb- 
mine  ruo,autea(lemonftratione,quxnominis  viccfungitur,qu.ilisquan' 
tavcfitjoftenditur.  Nam  &Pcdius  Iibro  primo  deftipulationibus  niliil  refcrre 
ait :  proprio  nomine  rcs  appeIlentur,andigitooftend.intur,anvocabulisqui- 
bufdam  dcmonftrgntur ,  quatcnus  mutua  vicc  fungantur,  quje  tantundem 
prxftcnt. 

Ad  l  Certiiftt  t(l  6  vinumCampanumnifictiam  quant^ratefn  adiice- 

*  rct.puM  tritici  Africimodios  cccum  aiitvini  Cam- 

Quoniam  Ptztot  invetbis  ediAi  quod  propo-  pani  amphonis  ccnturo.nihil  ccrtum  ptomitcrrct 

fuitdccondiftioncccrtificlocutuscft»  St  ctrtum  quia  zquctticicumefrcc.AfTicura  &  vinum  Cam- 

pttdtttr  conucnicns  fuft,  vtPauIusqui  intctprcta-  panum  quod  fiiic  maiorc  fiue  roinorc  quanarare 

tiong  fcripfit  ad  ediflum  pctindc  ac  Vlpianus  cx-  contincrctur :  At  neqiie  ccrtum  erit  quod  ita  pro- 

plicaict.quodVlpiannsficturumfcrcccperati/» /.  mifTum  fucrit  ,  nifi  addatur  tritici  Afnci  optiml 

i.y&ipr.qaia  ccrti  appcllatione  contincatur.  Aitau-  vel  vini  Campani  optimi,ncc  G  adicifliim  i;c  boni, 

tcra  certumcfTc  cuius  fpccics  vcl  quanritas  quz  in  quiabono  mcliiis  inucnitur,  vtclegantcr  VipianuS 

obligatione  vcrfatur ,  aut  nomine  fuo,  autca  dc-  ratiocinatur  ifl/.  vbidutem  yy.  §.i./n/r  dt vtrb.tbitg.td 

itionflratione  quz  nominis  vicc  fungatur,qualis  dcmum  autcm  certumeftquud  ira  (i^nificamr  flC 

quantaque  fitoftcnditur.  Quilitas  enim  &  quan-  cxprimimr,  vt  aJteri  rciaptaii  non  po/fit ,  alioqui 

titasaccidentiaprzcipuafur.t,cxquibu$ipfactiam  dicendumcftincertum,  quod  itaexprcirumcft  vc 

fcifubftantiaficdcfignanir.vtnonpoftitincemim  ncfciripoftit  qtiid  pr.Tcise  eonomtnc  fignificecur. 

mancrc  id  de  quo  agicur,  fi  modo  talc  fit  vtin quil-  dd.vbiduteminfrincip  &  Jn{ht.tit.de  vtrb.ebligdt.  Cuin 

titatcconfiftat,  vtputa  fi  dc  tririco  aut vino trailc-  etiim  nomina  non  ad  alium  fincm ,  quim  ad  lei 

Cht.  Qui  cnimproraitterct  triticum  Africum  aut  fighificandascomparatafint  /.  Uite  7.$  i.i«fr  dtfit' 

ftlU' 


Digitized  by  Goo 


REB;  GREDIT.  SI  CERT.  PETAT.' 

fAltft' tama^ teint^  ofotttt  *c eim  tcipto-  imponentlspcndeac,  vtcilmdicimus  btmimmSt^ 
jjkm  cuitis  nomina  Tunt  vt  rem  certam  ngniiicent.  tbam  aut  rtmfhilkm  vel  fiikdMm  fWmhiluim  wt'- 
.^ici^.agpiurciereciuz  conlifetin[pede,pu»dc  StmfnmdmtmlfiqituinlHnh  vtctb  tU  4.  nfrJeUgja. 
Sddio ,  iOt  Pamphilo  ,  quaJitas  fola  exptimenda  i.Vnde  fit  vtin  nomine  vix  ctTaripo(nt  Iit  dcmyn- 
fftififortcplurcslintciiifyfmnominis,  nccquan-  flrationcautcrafact!l:mi.  Dsc.EtiaindemoRAT»' 
fltiuij  adicdio  vll*  nccelfiria cft.  Nam&homo  dopietunque  vic«  noaitnbfjn^-rur,rcilicctcuia 
iplle  in  genere  promtfluf  oenafpeeie  continernr*  eft<ccta,»de6queimwdiMnlicetfvlfafirdumnio- 
ttiqaitPauIus  inl.iKttr/ipuUnrfm^i.f.fdcram  ififr.it  do  certom  fir  dc  qui  rct!.<htot  aiucontrahcnrcs 
Sgr*.«6%.  R  A  fif  "^utoo* dcdic ccntum  .  ienierint  Ijumiutm i^.iHfrjltfpiidk4^hm»nflr.ybi 
iiiodiotmim<d»ii»mtttoascentiimaniphorastt-   dicitnr  noininarim  aticin  l^tumvijen^Qpn  fo- 

lum  fi  tcrtator  it:i  Icgnuctit  L«c»#  Tuic  fcd  ei 
pei  demonfttationem  corpotis  vel  anifidj 
ndj  vel  neoefEmdiriis.vel  adfininris  t  flSrit 
interclle.  Iitngpr  fitnrtmS.tifiH  fnfr.itra 
Qgid  enim  pioilint  vana  nomtnumvocabula,  vt 
Itiftim*«Ml#«^tti(ilr  ia  l  i.fptuat,Ciiit9npt.ft. 
cun.  fi  niodo  conf^ctde  corporc?  Nam&innomi- 
ne  iplbplecunquectraiai  /  qii»tia«.mfriiuif.itfr. 


ni ,  criainfi  ncquc  adicccrir  tritici  Afiici  ;>uc  vini 
.  Campanr,  ncquc  optiir.i,iiabci  tamcn  cctti  condi- 
.  Aioiiem  ex  niutuoqufaTecdmmmm  eftexqtio 

datur  fempcrccndidioccrti/,i.§.i./«j)r.Eigo  fuffi- 

d^.eipreflam  cdc  tjuantitatcractiamli  qualicascx- 

pteflanonfic.  Dic.  Cenaficqu^lunf  perrclacio- 

ncm  arl  cam  quantirarcm  qux  mutua  datafiiit, 

ctim  in  mu;uo  id  adumvidcndcbcatvtciufdcm 

bonicaris  &  qnalitatis  rcs  teddetetiit  /.  tim'^  {.  d»lM£)«!|M;liihti  igirar  Pe<lias  JicetTac  niMii^ 

yipr.Etitabenc  Accur(iu.cxpl:c.it.NihiIancemin.  fctre  an  ptoprio  nominc  rcsappcllrtur,  an  digito 

^^QPcft  an  <)ttid  ccttuni  lit  pci  fc  an  pcr  iclatiouem  oilendailu ,  an  vocabulis  qmbufdam  demtmftte' 

'idtemcectam/^iffrwcr  s.^.i  ir.fr de rtiudu.ilJ.vH  tor:  liqatdem  hcc omnta mmaa vice fiingantvc 

'duttm     ftd  ^ni  vinum  &  fc^i.ileverb.  eb!'^  Situtnfc  dim  tantundcm  prTflrnt,  Hocvnum  nimirum  vt 

quicquaiii  rcfctrc  lolcc  an  quid  cx  «qiupollcmi-  rcmccct.\m  cic  quaagicur  ccr[6  dc/ignct,nedaiii* 

/tfasmtvrieqattutinhac  lcge,qu£omniumo(»d*  taii  poflSt  quin  dlaipfilir.  Cxcnumtnaliifiioii^ 

~  mchocprDbaLi4i/</^f.l'/(.^.i.iaj^^4li44'<'-"'l''i<''>'-  n»ll'S  intcrtft  plerunq;an  fnb  proprio  nomtnean 

^trf.Br4jul4ftnfr,ddSC.Yttb.  "?r^?^J'-  ■»'  /ub  a 'pcllariuo  quis  dcligiiecur  vtiti  / /wmwin^iMii» 

*f%         (^MfiMwKAT.         Cttjidqae  rei  xj^Jutfrjti  sc^rtbttl  Uttrfus^%vlt.dtUfft.iJLfimk 

nomen  proprinm  magis  aptum  ii  coi.ucnicns  cft  (trtit  i^.  ii-fT.it  inab.  rtii.  Quud  fi  8c  nomen  adie- 

ad  rem  ligniiicandam  ceuinirac,  qiuindemon-  Aumiic&demon/lrjdo,  potior  iiabenda  erit  ta- 

Ibarioquz  fj'faplcrunquceft/.i/kawn/^4ri«7././t//4  rionominis  aqiioincepiiitipulaiio  quam  dcmolli» 

MJir/V. tititndii.&itm,  Habenienimfpcciesfingu-  Aifatioiris  LSumimmtt fimu  ^.i>ifr,itfiifal.firmr. 

he  kti  omnes  duo  nomina ,  vnam  naturale , iae#  -^MMMMMHPl liliill  fiiitgjntr  vice  nomiais ,  nMk 

^asgpneiiscu  ut  naturamca  fpeci«shahct,  ^Ue-  etiaio  noiwtii  wctJfiOiiftiaiionis» 
_|WgB^jg|^dHtn^0C^^^ofitiiium  quod  cx  atbitriu 

7.  V  L  p  I  A  N  vs  libio  16.  ad  EJiiflum." 

.  /^Maia  quae  inferi  (lipulatioiiibuspoiruofc,  eadempoiTuotetbmuimen^ 
tioni  pecuni«,&  ideo  &  coadicioDe& 

AJ  l  Omni*  7. 

Rat.  6V».  Traditio  niiiil  aliud  fignificat, 
^uam  adlum  ipfiira  nacuralcintiadcndi  pcr  i|ucin 
ttansfeitni  poilcino ,  &  fat^umt.ademis.Kt)  cnim 
^  traditio  totafa6ti  LmfHuy.f  vlt  dttnrat.furttf.  At- 
<]uinatuia:fii^  omniatealia  fiint  ,'&  confeqaen- 
ler  pma  0e  pmiencia,  ixc  qoicoaam  eft  quod  na- 
Ciiia6ciatindiem, velfiibcond^cione.  Eigoab- 
loRlum  vidctac,  q«od  h^c  lex  ait ,  omnia  qux  in- 
lerifti|ittIationilMu  po/Tuiit  infcri  eriampollenu- 
-nieiadoni ,  etiam  caadidoncs,ijuid  enim  aliudeft 
nttmentro  ptoiniie  t\vim  ciadttio  fqnamuisnon 
scijoc  omnis  traditio lu luiincrario.  Nccfluiebona 
vidctui  hscftipulationuin  coinpaxatio  cutn  ftipU' 
bdoneinihitauod  finnfoim  (olenniff  verbomm 
COOCeprionestjacpro  fluiiiantiil  arbir: io  f  ^rman 
niraliqiiaodo  pmc ,  aiitjuado  in  dicm ,  aiiquando 
cdamn^  eonaidone  $  seiitv  fitfnUM  infik.iimA. 
ttlig,  neque  in  iis  naiurz  fadum  vllura  vcrficur  ex- 
na  pmhtiooem  vetbotu  n.  D  e  c.  A<^us  euam 
natoralea  nttmqaam  opcrari  poilunt  vlcra  Inten» 
tionemagcncium  l.ntntmnu  i^},v<fr.boctit.  Pioindc 
cum  ttadiuo  ali^ua  &t  ilue  numeiata:  pccuniz  fi- 
«KalcenM  reieaiitflibec,  infpidenduin  iemper  eft 
•anamente  fiat  an  rransfcrend:c  rantom  pofT  fTQ- 
nilBaciat  an  vei6  tiamfcrendtcnam  domimj  &an 
pamn  io  dion  eac  fiib  condiqoaek  Naffl  Ac  Rtiiia 
-     Ili.    -        '  ' 


dominia  pofTunt  eite  in  pendenri7.^iwra&«re  19% 
S  qutdd.uttm  irfr.  dt  caftrtrtfptcul  l  trbtrAiu  nS  vltJH 
liat  l.fifkr,vbtdi\mmml  quUtrg»jo,%.\.fiifr.it  rfi^. 
Sfinb  blftik.  b^b./fmbM»i.im  fdtr^ft^.ftUttt.  8c  pof" 
fellio  qitoque  lic^t  magis  /acU  itt  quam  iuris,  fub. 
condidonetrans/etripotcft  Lquislijtntiii  ^.i.infir.- 
itMquir.ptjf.ltAq\  adus  quideni  ipfe  cradirionis  n6 
ntfipuicfien  putell,  fcd  eftcdusipie  tiaditionii,Ac 
diero  rcciperc  potcA ,  Sc  condicionem,  non  rainiis. 
quam  ftipulatiotquia  tam  in  tra  fitionibus  quam  iit 
ftipuljtionibus  /emper  fequi  debemus  id  quodaiit 
£m  cttU»  lndysMi&.4  8  fiifr.dt^tci.lfanftr  in  flifiiU. 
tio>iib.i^.tlertpal.  iur.fk tn Ldctii  7  {.vU.6~  l  ffq  L  fi tg» 
9  i.firuinfr,it  iNr.itf/.Sic  dtwimjsiblutionein  quo* 
quc  fitAieiTe  i.  iecnfilit  y.i.vlt  ittitrmfitri^.  neceo 
raiiius  camcn  fit  ri  poffr  fub  condicione  fiuc  pct 
uaditioncin .  &  realcmnumetadooemiiat,liae  per 
acoejpciladonein  UfiA  tmJMtim  itJnfrMfilmMciif 
ius  f[iccie  hocaraph uscfl ,  quod  tn  ct  dominiunt 
numciatzpecunix  nansfcnui  pucc  nec  tamence- 
ditinfiylanimnifi  fitbcondidone.  Alittdcniraeft 
dominiiira  cransfrtri,  aliud  vcr6  in  folurutndaiL 
Siquidem  liccc  datio  umnis  in  lolutuiu  domioii 
tianflatio  fit,  noncamen  pettnde  oainis^oauni| 
tranilatio  in  folutum  dario  eft.  Se  namquc  habent 
tanquam  genus  &ipeues ,  &  po/iu  quidcio  lfc<m 

tfijjniH*  - 


foniturgtMKt^yai 


^        AKTONir  TABRI  i.C  RATIDNALIA 

"^.  8>PBMroHivs  libto  6.cx  Plautio. 

PRoindc  mutui dirio  intcrdum  pcndet ,  vt  cx  poftb<fl:o  confirmctur :  vcluri-! 
G  dcm  cibi  mucuos  nummos,  vt,  fi  condicio  aiiqua  cxtiterit,tui  fiant,fifquc 
mihiobligatus.  <tcm  filcgatam  'pccuniam  hercscrcdidcrit,deinde  lcgatarius 
cam  noluit  ad  ic  pcrtinerc:  quia  hcredis  cx  dic  aditi  hcrcditatis  vidcntur  num- 
ini  fuiffc,  vf  cpcdita  pccunia  peti  poflit.  Nam  lulianus  ait,&  iraditiones  ab  hc, 
rcdc  fadUs  a<f  id  lempus  rcdigi ,  quo  hcrcdiias  aditafuerit ,  cum  rcpudiaium  lit 
Icgaf  uiii,aut  adpofitum 


Ad  l.  rr»utd<^  t. 

s.Mucuum  exco  appeIlatumefl,qao<l 
iicmeotuujBfiai /.  a.$.  0ff^u  fupr.bof  ttt.  Ne- 
ccflie  igiiur  e(t  de  mco  tuum  Acti  veleo  iaftanti 
quo  mutuum  contiahlturvclnumquam:  Alioqui 
traditioae  &C'>nira£ku(luplici  opascrit  fi  per  pti- 
mam  tradiiioncfidlumnon  fitdc  meo  taum.  PiO- 
iixic  aoB  potelt  mutui  datio  pcndctc  vi  ex  poftfa- 
Aocon£cmecuc.  D e c.  Etiam  numerationi  pecu. 
r\ix  poccft  inreri  condicir)  non  minils  quamliipu- 
lationi  vc  Ji&u  ^  inltgtfTMuL  Cnndicionis  autem 
proprium  eil  vi  lufpcndat  noa  a&ura  quidem  3c 
contra£ku  ipfum  ( e(k  cnim  c&craA  is  &  quiJe  per- 
fe^.>slicct  condicionalis  ctii  ptiu  >q  *kmc6d  cio 
exldat  l.fifilmfjmiliM  ■ji  tnfr  dtvctb.9hligttji.^thd- 
mifm9'l.p9tin  u.  infr.  ifttiptti^r.injfgneT.hdb.led 
viaipoccftatem&cfrcd^um  c  nicadus  vtcxconc- 
qucdominium  neque  pofTeflto  traniferatucante 
condicioncm  cxi(leniem  adtoque  nec  vlU  ex  ciuf- 
nxMli  contcadlj  priusnarcaciir  obli^acio  l.pttiir!um 
l6jnfr.hHtitLttitrtiiem  iii.dtvtrbfigntfif.Cutw  i^i- 
tardarcnihilalind  firqnikm  domimtim  rransfcrrc 
l.vbidMttmy^.  f.  vlt.i"fr.dt  Hrb.oblig.  Confequcnscll 
vt  mutuidationem  pcdcre  necelTc  fic  &  ex  po(li«- 
Aocoiifirmari  Ci  matuos  iibi  dedcrim  nummos  ea 
lege  vt  n6  pniis  tai  Bant  nec  prius  roihi  G%  obliga- 
tas  ex  matuo  qu^  n  aliqua  co Jicio  extiterit.  Nam 
ceq; mututi  pr  uscfle  poteft.qaidcmeotuiifjAii 
/iineq;de  mco  tuti  prii\$  Heriqiia  euencriicoJi- 
cio  fub  qua  mutuu  cocradu  cft.Ica  fit  vcqucadino. 
dumaotecfidicionis  cuitu  nulla  obligatio  cdtra- 
€ti  dicl  potelh  ItacdJicioneexiftete  mutuiicdfir- 
mccucj^f  qiix  fimplcx  f  jcrar trad-tio nnmerat; pe- 
Ciinlai  ,«uadat  in  inutui  daiionf  nec  aiio  nouo  c6. 
traftu,nouiq;  tradicionc  vUa  opuifit ,  n6  quia  c6- 
diciofemel  cxil^Ci  retror-aharur  ad  i6pus  przccri- 
id  vt  vulgo  male  noflri  autumatC  cum  enim  condi- 
cio  nihil  allud  fit  quani  priuatio,  vt  ita  dizcrim  pu- 
titatis,  certe  nihil  c(t,i Jeciq;  ncc  rettotrahi  potcfl, 
£quidemn6cntisnul1a(  pofTjntcirc  qualitaccs)fcd 
qaiaeuentuscddicionis  ficic  vt  cont  aifius  habca. 
lur  prn  piiro ,  qiiandoquidc  fo!a  condicio  faciebat 
nepuruseifet«f./.^wi.i.ficut&  eiufdc  condico- 
ois  defeftus  efficit  vt  contradus  qui  antca  cra t ali- 
quis  8c  con  Jicionalis  habeatur  exinde  pro  nullo. 

a  UtmfihgMum.  R  a  t.  dvB.  Ncmoinuttus  le- 
gatii  agnofccre  compellicur  quauis  lucrofam,  qula 
emneTegatii  donitiocd  IJrgAtu  tft  -6  dt  leg.  t.  &  c6- 
fcqiietcr  bcncficiu,inutto  aucc  beneficiu  non  datur 
Vthabet  iaris rcgula/.imi/0 i^.dtrtgul. iur. Intc tmt 
ni6.C.it  'm  ddib.  Itaq-,  agnitionc  lcgati  fccutaclle 
uereirecfl.vt  lcgatariolegatu  acquiracur /.ri<^i  ii« 
jrr/r  dtttnik.ihfta.^tfp  li  herespecunii  per  modnin 
Ipcciei  legirS,  puta  centu  qiiae  in  arca  tcftator  ha- 
bebat,altcuicreJiderit  antequam  leeatum  a 'cga- 
lario  agnitil  fic.dicendii  eft,  motufi  ftatim  c6trahi, 
Dimos  «ccipieatis,  cuoi  iatctim  dominium 


fiierit  heredis  qui  credidir,D6  legatari],  nec  proin-:  . 
dcexpe£tadu  uthercsnoht  lcgaiu  ad  lc  peninere^  >^ 
Igitarno  pcdet  hoccafu  dariomutainec  transla. 
tio  domin.}  pccaniz  crediic.  D  e  c.Leg.iiu  fpccici, 
autquodiJ^cil  genccisicli£bi  pcrmodu  fpcciei  vc 
inexcplopropoiito  td  ciio  facic  rclegata  lcgaiarij 
atqi  heredicas  hcredis  ccs /ingulas  crteras  hcrcdi- 
tanas,itavcdominiijcc£laviatranfcata  teOatoicin 
legarariu.quafi  nilquS faflu  hcrcdis  /.  Ugstu^o.di 
Itgit.Uji  TttttCt^jidfi  i.uifr.di /«rr.Ncmpe  fiai;ni;io 
lcgati  pollc^  fequatut  adita  quandociiqi  hcrcdita- 
te.  Nafilegacariaslcgatii  rc{-ud:aret  nunquacms 
faiffc  vidcretur,fcd  abinitio  fuilfc  hereJis /./in<«in 
fUif  .i^.<i.i.lfiiibihim9^fu^.iuftruHsitUgjt  i.Pcoin-  . 
dc  ncccflc  cli  pcndete  hoc  cafu  dominiu  ,e(l  euim 
hiccafuscxeoru  numero  in  quib.cx  poiUacxoap* 
paiec  quid  antc  fiicrit  f  qutd^  yitifr.dtrtl/.diib.l.qiii 
Ttt  <)i  inprtnfip.&  i.i.infr.dt /«/M/.Duplex  liq.iidc  cft 
acquifitio  lcgaci,  vna teuocabilis  fecudu  q  iam ac- 
quitituc  legaiu  ignoiitifir  dormicnti  legatario/.(« 
pdter  77.S.  furdodtUgJl.  i  l  fiUmfamiliM  t6.f.i.infr,qui 
ttfldm.f4Cir ptff.vt  Itlau  lic  le^^atacio  ius  cepuJiancil 
d-t  44. i  i  &l.^<>.^.tumftrMUid*Ug4t.\.  Alia  vcibir- 
teuucabilis  pcc  qua  no  JCqLiintuc  lcgaiii  nili  vole- 
tijfcd  itavt  poft  agniuunc  libcranon  fit  repodiadi 
pnceiia$,adc6  VI  nec  agnofd  propsrtepnfli;,&  pro 
partc  repudiati  /.  Itgtttrim  i/;  pnnitp. &  ii.\.tii.tit. 
l  Titidcimttfidmeia  ii^.  f.LuctdTuidtUUgtt.i.Ciuod  . 
en  m  fcmcl  acquilitu  e(i  rcpaJia<i  ampliu.Mi6  po- 
tcd l.i.^.dtcrtt4luinfr.dtfu(ctjf.tii{}.  Vcc om igii ur  c!l, 
quoJ  in  hac  legc  lcribit  P6p  ■niui  fi  lcgatapccu- 
nia  horcs  ctcdidcric,dcindcicgjcatins  ca  n(  liicrit 
ad  fc  pcrtinccihcrcdcm  ;-oilc  illam  pecunia  qoafl^ 
creditam  petcre  quia  vidcntur  >  ommi  eiiis  fiiiffe 
cx  dic  aditz  hcrc  Jitacis  d,  fS  fcruus.i.  ex  Jie  ir  or- 
tis.  Nam  hcrcditas  adita  quan Jocii .^j  ex  dic  11101  tis 
aJita  fitillc  retiohiiptArlbtrttqHMftdtcSij.^iJttttfit. 
btrtd  l  omnii  htrtdutt  ( S  l.einnuiftri  njt.dt  rt»ul  i»r. 

b  iitm&lulU'iutatt.  i<.]tiud:ibi:.yi&di-otdedl 
ed  eaJ6,quz  ad  feniciia  pioxim^  pi.i  ccdcmc.Nam 
&cum  mutui  dacurnummi,qni  per  moc'tifi>ecicl 
fue:at  legati  traditioncinieruenire  necelTceh,  cii 
muuuini  n6  nifi  rc&  tiaJicione  k  oiraliacni  /  i.$  r< 
contrdbuur  uifrAi  obbg.  &  tHien.&  Irjlit.  qtiib.  r.iod.rt 
tontr.oblig. in priniip.  Dcbcc  igitur  hic  vciiiculos  vc 
difi^ciaca  f  ipericccioiciligi  detraditiunc  rtiqui- 
dcmlegatz  ,  &  abhercJe  tnditx  aniequalcpaiura 
vcl  repudiatu  fit  velacqaifitu,fed  dctraditione  h- 
&i  rei  lcgat.T  extra  ciusS  matai,puta  fifundus  Ti- 
tio  legatus  fu,S^  cii  fundii  hcres  ante  agnitione  vcl 
repudiationc  Icg^ti  vendiderit  aut  dunauerit  Scm- 
pronio.Nafi  Titias  Icgatu  poReaagnorcat,videbi- 
cor  a  non  domino  fa^acradiiio  quz  ab  hcieJe 
hdti  efl,idc6que  nec  quicqui  proderit  Scpronio-Ji 
autfTitiusrepuJiaucrit,  valebictraditio,ex  caque 
domini)  tranllatio  (<:cura  videbirur  ac  fi  orc  lct^aiii 
fuifrccii  1.  bgMtmmit.i  i.&d./ftnmmflif^^.i.%M 
Ugtt.iJfimilu  Titio  iuuifrJt  rr)lai.v»iir.RcUjguntac 

ergo 


Olgitized  by  Coogle 


DE  REB.  CREDlt.  Sl  iSERT.  PETAT. 

Mtiiaitioa«ablieKae^«aaiaMinptt%i^  g*»«rioac<juifitumexdkat}h2hcrcait3rls,td-l>»/f 

fieicaicasacHtifiiertt,  fiwrepiidianimfit  legetum,  Htm  u. r«  ^im  fufr.f$mA.er(if£lMntTdtttr  19. fa. 

fiac  ddqiuifitum  ciaomodo  fcribere  folet  librariui  infr.qu&kipab.liumm.,  A<t  cuin iKamm  pariM-^ 

Florentiauc  pro  ddfKifiium  «  beo^  doeaii  Ow«.  ell.dici  ncqult,cuia5:  imcrim  fit  pleno  iurc an  herc- 

tkt.t^M0.tif.y,ntmyKhAM^)eMle€tiotdH-  dilanlcgatarij  quoufqucWgaiatius  vel  aenouerit 

/rtHWquatnuUjas  hic  rcnfuslcftio  elt,  licct  etm  luo  lcgatum ,  vcl  rcpudiauerit.trgoiotahrc  lexintcl- 

Jnoreinterpreuti  conerur  Accutfius.  Caaeauteiii  l|gead«eftdelegaioputo,  de  (^uottiam  in  l.  Ttm 

m haoe  legcm imeJHgaj  dere  legffafobcoRdi'  i&Siitr4MKiaiA.ftq<ifu^.td!tg.A,^uiuJico autem 

cione.  Etfi  crim  JcgKum  fnb  condtcione  penJet  tamin  hac  loge  quim  in  alns  ^'lcnft^iiclbmentio 

quandiu  peadet  condicio  fub  aut  rclidameft»  aditz  hereditacis,  quoaitm  aditio  beicditttu  cft 

dominiiipi  tamen  rd  fab  condidone  legatx  doii  ebo^cio^ne  qua  non  polleiVilcfelegatuinrC^ 

•pcnjcrqaia  interim  plcno  iurc  cft  heredis  IJc^t  nonaJitahcrcditatelcgaracorrucrciiccetTcrit.  & 

oiAeate  qaandocunque  condicione  iegati  poll-  aEfcra  omnii  qu«  tcCtamcnto  contincntur /.  m 

modum  afoiti »  ficut  retrofio^ttu  lcgatnm  tuifie  fHtt  14.  G.  iijMt.  Irfi  ntm  mfr.  dt  ttjbm.  MALfim 

•biiiioopiinini»iultdoffiiniamtetrofingitatla^  mithkngAm, 

9.  V  L  p  I  A  N  V  S  libro  i^.  ad  F.dicl^am. 

/^Erti condidio competit  cx omni  caiiG  %  cx  omni  ohl!  vninn  -  cx quaccr- 
^^tum  petitur :  fiuc ex  certo  contradlu  petatur  %fiue  cx  inctrto  ^licct  enim 
nobis  cx  omni  contradu  certum  condicerc ,  dummodo  pia:rcns  Cii  obligatio: 
cctcmm  fi  in  dicra  "  fit,  vclfub  conditionem  obligatio;aiuedicm,Yeicoiidir 
cioncm  non  potcro  agcre. 

Adlcert$eMtk0i0^.  ^atluteeet^cottdldiogenmllcinjaaafhcAm 

Putant  noftri  cfll-  hanc  legem  dc  certi  cOndi-  fpecialcj  rufficiaru.Nimirum  fupponunt  cfTcqoat 

Aionegenerali,qu£difrerai^condidioDibuscer«  damcerti condidione$rpccialcs,qua:rcipfa& nu« 

ti  (pedalibns  ex  mutuo,  aur  eaftipolarione  vclalijs  mero  difTcrant  ^  genetali ,  quod  not  lam  lefutanl' 

nmllibus.  Scd  hanc  fentcntiam  icfutauimus  intr-  rous.Eccerrc  vcl  obhoc  maximecredcreitnerpre-' 

rtr.i.dtud.  83.  dt  errtr.fr«m4t.  vnde  pett  volumus  tes  debucrunt ,  aut  nullam  eircccrticondiSioneas 

^octlioquin hictiaftaiMueflenr* Vaicacnimccr-  gcnertlcm , aut nuilas  clFc  fpccialcs ,ci)m non fino 
ticondidlin  cft  pcr  q  iam  fempcr  ccir;im  petitur*  caafa&ncce{fitatcmultiplicand« fintadliones,vc 

fiuccxcertoiiuc  cxiBCettoconiraclu ,  vt  hrc  lcx  nequeapud  pKilofophutentia.  Rcfpondct  umcil 

ait , fcd  escaura tliqut  fpeciali,  fiue  mutui  /tue  (li-  Accurfius  tliquos  cflecaih»  in  quib.cctti  codidio 

milttionis,  fiue alia  hui  ifmodi  quaiibet.  £6que  Ipecitlis  nullt  •ropetere potcft.Tres  autem  adfert« 

Jcnfujpoteft  dict  coniiitHio  certi  generalis,  quia  Primumillumfillipulerdecemautquidaliudccr- 

fbccialibus  caj/is  fing  lis  conucnic  am  qutu  fic  tnm.  SecQdamfiftipulerfaihimalioaod&petana 

jUlqoa  condiftio  ccrti  (pcdalis  qu«  di0cr«t  k  ccr-  id  qnod  imereft  quod  non  fum  ftipuIatus.Tcitjunx 

tl  condfftione  generali  aot  quafi  hxe  ccrti  con»  fi fpedalis  condiAio  fii  ^oft,  noHm  ttmen  eg^ 

didlio  gencrali'  feparaclm,  &  pei  fc cxcCceri pof-  ad;;er&rlaai pnu fiatre  meom infatnare & peci>» 

fit  ouUa  fpcciali  canla  adieAa»tu( dcniqut  tqotfi  niS  alhilomintts  vcUm  pctcrc  fcd  aaaii  inomnib^ 

etiam  niticariamcontineat ,  Ar  condlftionem  fi.  Nam  qni  certum  IHpolatar  pcriade  habet  coodi- 

nc  caufa  ,  qaoues  pcr  css  aftioncs  cci  tim  pctitur  ikioi  €  ccrti  cx  llipulatione,atqils  quimiituampe- 

tafundustut  Stichusi^.Mm^irmtof  |i.ia  fnafif.  cuoiam  dcdit  habetcondidtionon  certi'  ezmaniO 

''.  Ut  Ik.  Nam  ctfi  triticaria datar  adremccr-  l04iAtmmi4.iitlir.btctit.&  infdt.  itfmitr.  tiBg, 

9  Ita  tamen  d.-Jtur  ne  pecunia  pctatur ,  i>fT.dt  inprtncif.i^i  vctofadu  ilicjuod  ftipulatur.vtique 

iflL  Crifif .  Condidio  autem  certi  daiut  qui-  incertfi  nipuUiuc  i.ris<(MiM7c.^fiiiMi ^MdMf^Ji. 

demetkm profbndo velSticho, fed  ita vt per  eam  fttk.tilig4t.  protnde  eerti  cSdiffioneAgeienopo. 

non  tam  fjndus  vel  Stichus  quim  pccunia  cecd-  teftpct  quS  nihi!  nifi  ccrtum  pctitnr.\i;iItominilt 

qae fpeciei  pccitzzdimatlopccacur »  iuquenaii-  ad  id  quod  incercdquod  fempcrzque  incertueft 

qaam  poirunttrideariaftcoadidaoccniconcnr*  tflt.v^.dtfrtttf.f^fiA.kuSAfifattkt^ii.f.iltJit' 

rere  vt  \  nobls  pluribus  compcobatamcft  AS.  ir.  fr*  dt  rc iudic  l.qutttfitu      de  rtptljur.dt  qnt^pflmt^ 

rtr.jj/ifinJK*d,$y&ftqq.  hmintrr»r.j,.du*i.%i,.dttrror.frdgmat.  Deniquc  fpe- 

a   gjc  mmu uu^ & tx tmtu sM^yriaiM.  Non font  cialiscodidioccrcifamoftouhacft  ,qn«gcnetal^ 

ifta  fynonima  &  qux  inculcationem  verborum  facerc  pollit  nccciTaria  .fi  qua  eniin  cdct  famora.ea 

contineaat,  vt  quidam  apud  Accurfiumcrediic-  maximecnetqux  cxfamofacaufa  pcndcrct  coiuf- 

tunt  fed  itl  ^ftingacnda  vt  caufam  dixeric  Vl>  inodieft  condidliu  Fiirtiua  :  qua  tamen  conftatfii- 

pianus  pro  contraSu  vel  quafi ,  aut  malcficio  vel  moftm  non eflc  /.rcj/ii/  ^6.dtohlig.&*B'i«n.ldan  Ac- 

Soafi  aut  alia  te  quthbet  ex  qna  nafcacur  obliga-  curfios  qucttt,  vci  ii  hxc  cciti  condidlio  pereac  tt- 

o.  Obligtttonem  Ter&ipio  eftc&u  illius  caufz,  totemporequanto  peritt6Uoiocaintlocam  di^ 

qnomodo  beoe  ac  melius  quam  tlij  idem  nofter  tar puca rcdhibitoria.  Etait  perirctanquam  qac 

interpreutur  Accarfius.  Nafcunturcnimobliga-  cius  adiionis  in  cuius  vicem  lubrogatur  ntturam 

tlonca  omnes  ex  fupradiAis  caufis  alnfciuc  vaiiis  induat  8e  teprsefeatet«ijpMi.  I^fitutn  10. quitn. 

cauitrom  figurts  1. 1.  i* ^riMy.  tii/r.  dt  oUig.  &  tB.  itiritrvm  fuft  JifHk  «MWM.  Itf,.  ia  dMii»  t8.  >.  Cic. 

ficot  ex  obligttionib.iplis  nafconcur  t6bones  per-  c^ri*  tnfr  ttt  fmSeA  non  pato.Otiur  cnim  iredlii.  . 

lbntIes/iictt4t'^>Mmi;4/i«/Hpr.dsfrMitr4r.  c^ill-  bitoria  ad  fattu  ,id cll ad  rediiibendum  I.  rtdluberi 

fititwi.MgJmfn»af.  Vtlde  aaic  torqaet  fe  Ac-  at.  i»  fimif.  ac  proinde  vt  modh  diximus  ad  rem, 

/corfioE,  ac  pdl  cum  dBtcdinquncada  lationc*  iaccttadLf.quiid  quod  idc6q.cuiaccitic6diAjoiii 
"  .     TmI»IX&     —           —  -  i  ^ 
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nonpotcft  conciurcrc.  Et  c«tc abfurdumeft  dicc- 
rc  cerri  condiaioncm  alUjuain  efle  quxtcmporc 
pcreatcumritadHo  ciuj/is,  vt&ca:cera:condiaio- 
ncs  omncs  fiue  ccrti  ft"  fiuc  incciti ,  aftioncsau- 
tcm  omncsciuiles  p«petux  Jnfiit.dt  ptrfit.6' 
tmptr.aOun.  Sancijuones  condidio  hxc  compctit 
&cxercctui- ,  cctiJBfcntcm  aliam  adkioncm.qux- 
cunquc  illa  tftcjinfumitii.^.rxf^ri».  IdcmAccur- 
fiusquxriran  Jiic  cetti  condiOio.li  coinpccatcx 
qua  aJiacautaquxper  inficiationcm  ctcfcat,  puta 
excaala  Icgis  Aqailix.vt  iubiicitur  inhaclegc.an 
dctat  illa  coam  in  duplum:  Etrcfpondct  rc(a<:,noii 
dari:  qaiain  hanc  acticiicm  alixvcniunt,  fi  modo 
petcascertum  pctatut,  fcd  cumfuanatura,  non 
etiam  cum  fuo  incrcmcnto,vt  loquituf  l'lp.in  Uttm 
rtniunt  lo.  $.  ikm  prtdiximut  fufr.  dt  bcnd.ptnt.  aut 
quomodo  Accurlius,  in  ea  fotma&  ftatu  qucm 
habct  adho  ptimordiahter ,  nou  ex  fupcrucnicntc 
cafii  l.vt  tantum  i^.  la pnniip.vot  dtxi  fapr.  dt  fira, 
(orrupt. 

b  quiccTtiim pititur.KAT.  pvb.  Pctitionis 
nominc  ac\io  in  rem  <Scvmdicatiollgn(ficaiuri.4- 
Sio  1  i.imn.l.tclmiis  infr.  dtcblig.  &  MS.lftataix 
l-ji.iMlionis dtvtrb.figHific.  Atqui  ncmo  porcfl  rcm 
fuamcondiccrc,  niiiifijrc  Lvlt.fupr.vfufr.fjutm (4- 
W4(.  Erpo  eondictio  ccrti  non  potcft  ilU  cflcper 
quam  cc.tum  pcncur.  DEc  Pcci  dicicurecia  nqiiod 
ppra<ftioncm  pctlbnalcm  pccitut /.  amplnii  i^.ttfr. 
TiU.runliAbct.l.vtnum  ix.tnfr.Jm  tit.  Dc  pccfonali  au- 
tcm  o!)li;;uionc  Vlpianum  hictraitatccxcoap- 
p.uctquoci  luSiicic, 

C   ,%iur  t\  un9  conir*{tup(tMur,fiut  txiKitrtOtV.x 

contiict.Uui  eiH™  ^»»**  «nccrtt  ruu,  uou 

nifi  pcrfbnalcs  obligationcs  nafci  poflimt ,  non 
eii  in  fcalcs  qux  cx  pr.xfenti  tantum  poflclTione 
nafcuntui  /. rm aiuin.^.ftd ttfipaftuUiurfupr.dt iu- 
iif.  §.  I.  liftit.  dtaUioH.UeqvkC  tamcn  exiftim.indum 
eftcx  quocunquc  contrad:ufiuc  cerco  fiucincci- 
tocompcterc  hinccondi^bioiicm,  nifictiam  illud 
concurrat  vt  agatur  adrcin  d.indamqux  iit  ccrta. 
Condidiones  cnira  oinncs  ita  danrur,  vt  pcrcas 
intcndat  a^ior  fibidaii  oporterc  r-m  aliquam,  id 
cft  cius  dominium  in  fctransfcrri  i.apptOjwm  if. 
iunli.  §.pr£ud.lnfitt.  dtailim.l.vbi  auttm  jy  §.Wf.iK/>. 
itvtth.ohUg.  Ideoqnc  ncc  AccuiliMs  negatcondi- 
^oncm  non  cflc  h  quis  vcl  dcpofiti  vcl  commo- 
dati,  tel  pignorarfffSr,  vcl  alia  hu  iifmodi  aibonc 
cxpcriaturad  icm  fiiom  tcpoiccndam,  mfi  dofns 
cius  quiconucnitur  furumi  iac:cntis  mducatcon- 
di«5ioncmfuittuam.  inficiatus  i.dtpcfit. 

qua foUdaturctutm dtmn»  l.i.infr. dt ior.dut furt.  l'ro- 
indc  fi  agam  contia  tc  ad  rcm  aiiquam  irjdtndiun, 
quam  milii  vendidcris,  liccr  ccrtam,  puta  Sticluim 
auc  fiindum  Coinclianum  non  ngam  hac  condi- 
Aionccccti,  quia  Hcct  tcsccrtafit,  qu.im  dcbcs 
ttaderc,hoc  ipfum  t.imcn  vt  debcastradctc,  fa«fli 
c\\  ,l.(onfili9  7.$.vlt,ivfr.dtti!rat  fttriof.f2^i  vcioom- 
nia  inccrta  func  quaccniis  facicnda  qiiamuis  vbi 
fatSa  funt  ccrtafint  d.l.vbiauttm  -^.^.tjuiid<jucddt 
Vtrh.ohlig.  Ncmpe  qui.i  cx  fiicuro  pcndcnc  cucncu, 
quifemperinceitus  cft/.  qutddthtiur.  n,irfr.dtptcul. 
In  coqucnoftcrerrat  Accucliusquthunclocuin  lic 
intclligit  quafi  conipccat  ccrti  condtctio  qi:o- 
lics  ex  cunuadu  aliquo  ccmim  pctitur ,  da- 
li  ,  inquit  ,  vcl  rradi  ,  vclur  in  adionc  cx  cm- 
pto  Ug.  tx  tmpto  II.  tnfr.  dt  aSie».  tmpt.  Qiinfi  vc- 
t^»  ciim  agitur  ad  facicndum  ,  pccatm  quid  ccr- 
tum :  ac  non  potius  inccrtum  ,  falicct  id  qtiod 
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inccrcft  vt  fupra  diximus  tx  Itg.  fi  quiiah  4lioi\.  in 
fin.  infr.  it  rc  iudu.  !.  vltmi.  fufr.  dt  prstor.  flipic- 
Ut.  iiutH.  Ug.  !.     tnanam  tod.      vllim.  Inftu.  dt 
vtrb.  eblig.  Aut  quafi  fcparanda  fic  ob)i};.itio  pu- 
ri  hcti  ,  vt  /«/-"«  factre  &  fimilia  ab  obligatio- 
ne  tradcndi,quomodo  idcm  Accuifius  loqiuiur 
&  diftinguit.  Tain  cnim  fadU  cll  tradcic  qu;lin 
fodcre ,  &  111  vcraquc  obtigatione  fi  non  fiat 
id,  qnod  conucnir  ,  fiicccdit  obligatio,  &  ptx- 
ftatio  cius  quod  mtcicit  dtil.Ug.Ji  quii  l.  l.ftipu- 
Idiifiiiti  ntfi  dtttiHuntur  71.  Ug.  (fuuiti  ii.  dt  vtrier, 
obltg,   AccuifiumfcfcIIit, qundccttum  pctictcdi- 
dit,cum  agitur  ad  tradcndam  rem  ccitam  ,  iitpn- 
quc  locum  efle  condiittioni  ccrti  tum  quoijuc 
cum  agitur  ad  id  quod  inrcrcft.  Quodvnumquc 
i.im  rcfutauimus,  &  pluiibus  i»frr*r.  ^.dtcad.  8j. 
dt  trror,  pragmat.  tx  I.  vltim.  fiipr.fi  quu  in  tw  V9- 
C4t.  nen  ttr.  l.  Uber  home  iii.     vUim.  iiifr.  dc  rcrh. 
obhg.   Quaniuis  Accurfiiis  tcnict  id  quod  intct- 
cft  prima quidcm facic  inccituin  c(Ic,ied  pcrlub- 
tihtatcm  ludicis  in  fcnccntia  hc:i  pollca  ccrcuht 
tsl.  vnic.  Ced,  de  fcnitnt.  qus  proca  qutd  i!:ttr.pTBf.r. 
Non  animadiicfccn$,quicqii!d  pct  lianccctci  cun- 
diCtioncm  pctitur,  cctiiim  ofll-  oporicrc  ab  ir.i- 
tio ,  &  co  ccmporc  quo  pcticur  ,  ncc  dilliccre 
quod  per  iudiccm  mfcicnda  fintcntia  cittilicaii 
poftciipofllt  ,  quifi  hoc  iplom  ab  ini:io  ccrtusn 
nt  rationc  fpci  mfallibilis,vt  Accuifius  noftcr  lo- 
quiiur:  qu'>dccrt^  ndiculumcll,vt  conlbc  tx  d  i, 
libcrhmo  ilS.     vUim.dtvtrb.obUg.  in  cuiusfpccic 
ncc  quicquam  c  ft  quod  pcr  fcntcntiara  ceitihca- 
ri  poflit  aut  dcbcac,  cum  ccira  quantitas  in  fti- 
pitl.^.tioncin  dcduifla  cflct  :  lcd  prxft.;nda  camcti 
alij  quain  ipli  ftipuK-iuiti ,  ptoptcr  quod  non  potc- 
rat  ftipiilator  ad  al;ud  qu.-im  ad  fa(Jtum  agcrc  vi 
ca  ipia  pcciinia  pcc  pronuftuicm  alij  pixlLarciur. 
Ncc  fanc  ta:£a:io  facicnda  pcr  iii<liccm  cfficcrc  po- 
tcft,  quominus  id  quo  I  t  .x.Tndum  eft ,  lit  ab  mi- 
tioinccrrtim  diQ.  Ug.  vUim  i>  fr.  dt  prtttr  fi;pitU<.l fi 
qusndo     i>ifr.  rt  ItgJt.crit  f.iaucat  tfi tradino  ^.Cc:i  de 
ailioii  tMipt.l.ptn  ^  i.fipr  di  lurifd. 

d  Snitt.v  inctrto.  II  a  r.  dv  b.  I.x  conti.ii.'^i- 
btis  nafcuntur  obli;:ationc."! ,  ficur  cx  (Mig.it^^ni- 
bus  aiftioncs.  Non  ci|;>  vidt  iui  hui  [M.flf,  vt 
ex  conti.icT:u  inccrtonaicatnrcbligatio ,  &condi- 
(ilioccia.  Dkc.  Cor.ciiciioncm  cctii  pant non 
forina  &  fubl^.antia  cci-.uaclus,  lld  maicri;i,  iiec 
ad  ca;ii  atiiul  uqitiriiu»  ,  cjuam  vr  rcs  qiij;  cx 
cuntradudcbctur,  fic  ccrta ,  potcft  anrcm  cllc 
ccrta,  qu.irnuis  dcbita  fircx contr.itlu  inc.rto.id 
cft  qiii  ccrtum  noincn  iion  liabcat  kd  cjuifitin- 
nominaiits,  fic  cnim  cxplico  quod  hic  diciturdc 
contia,itii  inceito.  Alinqui  nor  jwfltt  coiJtiai^tiiS 
dici  inccrtus,  cx  quo  ccitiini  dcberctur.ficui  ncc 
ccitus  cx  quo  inccrtum  quomodo  ftipulationcs 
ccrtas  ab  inccrtis  cx  diiKilitacc  materix  diftinguit 
Caius  iii  /  (fipuUtmHm  74.1««/!./  fcq  infr.dt  vtrb.eblig. 
Aliud  :gitur  cit  dccondic^ionc cctti  rndarc:  aliud 
vcio  dc  coniradtu  ccrto:qucmadmodum  ncc  quic- 
quam  vctatcxcontractu  ctiam  ccito  &  nominato 
nalci  con.Jictionem  incctti,  fi  foiic exeo, vclfi"» 
dum  vclquid  incorpiiralcquod  iniure  confiftar,' 
vcl  id  quod  mcctcft  vcl  denique  aliud  quid  inccr- 

tnnidcbcatur. 
c  C4rvJ«ff;tfin</i«w.RAT.DVB.Qiipdindicm  de^ 

betur,  lam  dfebetur  pniis  cciam  quam  dics  vcnc- 
lic ,  fi  raodo  dics  fit  ccica,idcft  ,quamvcntu» 
tam  cfle  certum  fit.  Ccdit  cuim  dics  ftatim  li- 

cct 
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H^iondtiftyeneritf.  mImAm  aiMtiit.fyi^  ferentia  io  eo'efttoeerdd»itam1n  dkm cenan 

idcoquc  poteft  dcbicor  intctlm  folucrc,  ininto  ct-  condicioru!c,qa6  J  crc  litor  in  dicm  ccrtjrr  po- 

iam  crcdicorcj  Sc  folucBdo  libeiacl  >  quia  lotam  ccft  lUciin  agcrc  ipfo  iuic ,  quunuis  mal^  agat  fiE 

mediwn  tempos  Ubetum  ei  «d  folaendam  efle  in.  non  teeti ,  adeb  n  oNm  eaufa  eaderct  ranqnaBk 

tcUigitur  l.  qued ctrtt iie  jo.infr.dtfolttt.  qaod  fccos  pliis  pctens  tctnpore  §.  fltu  sutm  In^it,  dt  «nnm. 

cftiadcbitocoDdicioaalii  quippc  c(]ius  dies  ne-  cicdicorauccmcondiciQnaiis  licct(icu)tcdaicie'« 

3ae  cefllr  nequc  rcnit  an  ccqa  ^  m  exifta  c  condicio  diccr  ita  vt  poflit  tranfoiltrere  itta  ad  hcre  JfUrod 

/.  uimdieml.JbpuUtfo  iftd  ;8.  (.  'mitrmtnaiafrM  4i.de»b!^&4ii.$.txcm4i(v>n4li  Injldtvtrb  ihli^o 

|i<r(.9i/({<tf.Debuitergo  Vlp.diftinguerchicdcbi-  rc  tamen  nullo  modu incctim  potclt,  cilm actto  ■ 

tum  indiemidcbitofub  cudicione,noneandem  omnisperfooalit  prcfuppoi)iicobl.gationem$.(. 

vttiufqueracionem  faccrc.  D  e  c.  Eft  quidem  dif-  lnfiitM4SitnA.lktt  ^i.§.t4tbli^4iv  fuiird  dtprocur<tt. 

fcreniia  incec  debitum  in  diem  &  condicionale  Itaqae  /iagar,  non  cam  mal^  a<^cic  Utr.cndui  tli 

quantatuadnatlnlcatemobUgattonis.vt  mododi-  quam  nihil  agcrc  vf  mL  nw.  inpn.  fufr.tfiund)kb 

ximut,fednonqoantum  adpccitionemdebitibe-  rfmfr.ltget.c^.  Proinde  nec  cauia  cadebac  oliih 

ne  &  com  eifeftu  inftituendam.Non  enlm  magis  quaii  pius  pctcns,nec  a&ioncm  nondum  compe- 

Cligl  |M>ieR  qnod  debetur  io  diem  certam  quc  ientem,fcd  cx  condicionis  duncaxjtcucntu  con.~ 

nondnmvenerit,qu3tmqaodfubcoadiciooei(.I.  pctituram,  coofumebat.  Ptcfcnrcm  igicur  ubli- 

r«br«iCm/.f«t6N«»n»4zi./(to'foaMn8.$.iilrmK  gation^cfleoportct»  id  eft»  nequc  dieneque 

f(/^4r.qoamuisqaodindiemdebeturpoifitintc-  condicionefilfeenfim ,  vt  (erticondidiulucum 

rimiolui>vtdinmus.noneiiamqaodiobcondio  babetc  com  efefto  poftit.  Id^mqae  in  quati». 

done,  cdm  non  po(litcontingereIiberationl(t  bct alia aAione  ioria  eft  ,  quamols  aliis  prr— 

fciutionc  cius quod dcbetur,  priufqiic  lit  natura  fcns  obligatio  dicatnr  t;iam  ciiius  ix  i  t  o  jv  r 

&lempore,vtquiddebitomiitquim  vtfoluipof-  dici  adicdioncm  difteriur  Itg.  (tnttfmu  -]'^.dt 

fir.Qncratio&  rentenriafjf  d.    iiinrfMMrMWvbi  i«rW.«MjSi(t.Noncnim  pendetdiesqui '  on  pa-^ 

oim.igitut  dcinccrtadie,hocipfoagiairdccon-  tc(t  non  vcni  c  liccc  iiondiini  vcnciit:  Cordi- 

ditiooe/iquidemdiesiDCcrtusfacitcondicioncm  cionis  cll  pcn.'crc     futpcjidcre  Ug.  fttunum  ^S, 

iiontanti!bninte(lameocis(.dii»jMOtW7f.4(c«fifir.  i»fui.infr.htttit.  Qiipdaatempender^nonptoei» 

^inn«i)/?r.rcdcr!3mincontra£tibus  l.fubcenduit-  H  ■^cnduineliacfiiamiit/.odMMimitfi^j.S.ti^ 

Mt6.§  i.cumdujb.ftqq.infr.dtC9ndid.indtb.icdticdi{  rigul.ittr, 

I  f  Compccit  hxc  2idL\o  ctiam  cx  legaci  caufa:  8e  ez !ege Aquilia %  fed  & 
excaufa  furtiua^pcr  hancaAionemcondicitur.  fed&  fiexfenacufcob(ulto^ 
agetur,  compecithaccaAiov  t^utiliis,  cuilidiidarjaherediiasicftiaitac^ 
j^crcvolec. 

aJ6   Cama^  toquanticatSs,  vtadditidcm  Accurfius,  quiaciim 

l!*.  ™         r     «  in  gcncrccoQfiftacnonpotcftvUumdominium 

RA  T.  D VB.  Lcgatldominiamimtt rcaa vta  in  legatarium  transferri  ante  foloiioDeoi ,  quam 

\  teflatoceinJcgatatiom  qoali  namtjuam  fadum  ft  mpcr  i  n  fpccic  ficri  rccelfc  cft,quo  demum  rcm- 

heredUL^S^^fMSo.  Jdi|;«r.2.UT(fi0  64.(//r.^  poic  domi  ium  cransfcrtui  Lfi  ^faum6.$.vlt: 

fgU  Nemperjm  lcgatum  crac  ol.m  per  vm  Jica-  &LfifMigtt.x.  Cnic6oreqoen8«ft,vt  cdm  hodio 

tioncro,nonaamfiperdamnationcro,vta£  Vlp.  proqaocu.roi!c!c"a:igcDcrccomi  c  nr  lcna.ario 

acCaiiw  io  Imit.rcrlb6t.  kodie vet&poft  fublaias  vindicatio  fpccici  lcgatac  ,  fi  modb  iclUior  tcn» 

kgacorumfomulasauclq  ias&diffcrentiasquo-  fuamlcgaucric,  non  poffit  iam  compccere  CCitf 

•■.  cnnmiemoddcgataro  iit>  cdm^iolcgaiisomni-  condidio  pro  fpccie  tti;ata  qu«  fuerit  icftatotiiL 

.   'bns  dederit  ^iKnianaa vindicatmnem,  qac  non  non  magis  fi  per  damnationcm  auc  pcr  finen« 

alij  quimddiino datur  l.i.6- i.C.commun  dt Itgit.  modumregattlintqaam  fi per  vindicationem,ne 

fuM.mjl»iA{t^Mruvtadu.  iicut& in citciis  a'ioquiconcuriatcondiaiocumviiidicationeaa- 

omnlbal  dfit  lomniaona  omni  generi  legato-  ocf fus  iuris  regulam.  Eiit  ergo  huius  §.  fencencia 

jxm  eam  niira,  qu*  ollm  crat  opcim*,nili  qu6d  hodie  rcftringcnda  adl^fi  i  ci  alicnjt.vel  cuan- 

k    Jcg?«amvoStlcinperajpcipipermanasbefedi$,  titatijcen«,qoamaisingcnerereliax  ,cum  pcrin-' 

* .  %t coolbt  degati  diiiinitione  pofita  h  %.  l.  I^jr.  de  fit  cena  qtiantitas,  qu«  pec  moduro  gcneris  rc-' 

4l(*.alidiilocumcfrcinterdi£lo,.Q«»i/<x<w-  iiaacftquim  qu« pcrmodum  fpecici.Non cnim 

$tmLi.jMMhtx(4Mf*tnfr.qu9d Lmtttr.  Acqul nc-  yt  certl condidio  locum habcrc poflir,ncce/n: cft 

no poieft fiiam condlcerenifi  d  fbie l^.vfe. m  tem  quac petitur.fiii/Tc  tliquando meam.fed  foffi*. 

fm.fi^r.Vfi^qtitm.caMttt^.ficitequtlnJlit.dtgfHtn.  cicvtmcinon  fit.ficri  vcr6  mca  poffit  &dcbeait 

•    Ergonpnptcft  cx  caula  icgarl  condiaio  cctci  vidtsmm iS.Ut4aur/tminfr.dtvfurMaiaA.fiMiiaf* 

'     C0aipeter4  non  magii  quiai  eumvindicatiooc  nmi24.ii^.«wfif  Vlplanitcmporiboao6  eratbo- 

concurrcrDEC.Nccciratio  iiiclocusintclligen-  r.ihrc  rtftri6lio,ciim  pro  lcgatofpecici  ctiaqua 

dascftfcffjdum  iurisvcicris  rationcmdc  icgato  fuiffcc  ccftatoris,compctcrc  polTet  certi  coodikio 

ffwki pctlamnationem  relido.Aut  vc  interpre-  fi  mod5  ea  fpccies  per  dainnatiOoem  lcgata  full^ 

iatur  Acirfiur.de  rci  allc-x  !ct;3to.  Non  enim  fec.In  cdqucnoftercrrauit  Accu. Tius  ignorationc 

ieil^t^minus  daripotclt.ciurqucdominium  iurisvctcris  circadiffctitiaslcgacoromqoasCaii 

inlegat^umtrantfenitqnbd fitalicna,  ciimad  & V|piaDiInftitutionibasdebemar.lUndfania( 

lioc  fit<>ligaras  heresvteam  rejimat  idomino  hoc^.  benc  infcrt  idctn  Accurfius,  poirecondi- 

iimodi^clicilleiaftoprecio  cam  vcDdccc /r{.  MMI  «aioncmcerticompctcrecx  qutficontra<an  :  cilm 

itkimL.%.vU.dtlti4t.-,.l.ftruumfdij ^j^^i^tM^.  npn  nifi  ex  quaii  contraau  berea  ohiigr  ur  lcga- 

•19 tikm  ^ ■  '"J^" '''i-fnk* Auc ^sfOBfift^y^  labii»  ^abd adcundo heicdjcicem  quafi  caotW 

../  S25:i^^  .  -  -       ■   ...        ^  ^  7. 

-  i  '  ■ 

/■  • 


A^TOmi  IfABllt  IC"  HAtlONALlA 


«ontrtkitl ]iqui$.f.  hertt  qu^nfr.  it  tbBii&Kk 

Ufill.l.^.^  vlt.&l  ftq.qUib.(<C4uf.Wp:Jf at. 

a  t*mlm  J^fftiUit.KATj^*.Ex  lcge  A<|a:Ua 

anno xeekild^9f»lfj0Kol.4itle>:  u.fiipr.tdl.A- 
«Mi.pcaj|l^ltti^WipMbi  dtcitur  iStio  iUa  paiu- 
v»  §JUfmimtftlllfvifiit.filtit.vbi  ethoc  iafarttti'' 

noo  dad  etm  contra  hcf  -'rm.  Atqui  con  iiiV.o 
ccidoaUoinoidupQenitus  ciircd  mci^rcipcirccu' 
tocteiirt  fant  cct«n^djAionet  omnes  qar  ideo 

dintur  fempcr  la  hcrcdem  in  f  )Iic}am,»dc5  vt  ncc 
fiurtiua  condidio  cxciptatur  ab  hac  rcgula  quam- 
uit  decar  ex  dellfto  id  eftex  fiirto  I.  i»  umGOttm  $r. 
irfr.dtaniiSfurt.^r^go  fx  caufi  legis  Aquilfr  -om- 
pcterccctti  coJictio  non  poieil.  DEC.Condi6iio 
CMiiMBfethcx  qatcuaqaeCitalia  nec  minus  ex 
mileficio  vel  q  lafiquamcx  cnnuaftu  v(.I  qi;.ifi, 
«lummoci<>ccttumticidquodpctitui,vtiniiiij 
ln\effitta^Bfim  eft.  AtaQietiftnrex  lc^  e  Aq>iit:.i 
certum  peticar,fincoccims  homo  pctimr  adcbi- 
lorc  ipfoqal  occideritf^perindc  cnim  pcti  potcfl, 
&  dcbet  ac  il  adhuc  viuetec  Ifi  ftnunt  ^x.in  frimip. 
tr  ^.vlt.infr  iivnb.oblig.)  fiueadvcramajrttm^tio- 
nem  ag.nuir  ,qur  fnii  mortis  temporc  ,  fumpto 
nortis  noniir.ci)'  a^.a  o  vtloquttarf''i|p.in/.;.infV.(f« 
ttnJ^BUtm^.  Scaiper  cnimccrtum  pteciam  c!^, 
qoodeftferura.qio  ^quc  aJ  ccrrum  tcmpusrcftr- 
cut  /.  inle^  Fslciiia  6hh jf. it^.  MiU^.  uUii.  Ergo 
etiamescauralegis  AquilixcerticondidiopotcJl 
compctere :  fed  long^  aliter  qukm  *dt\o  ipfa  lci>is 
Aq  lilir.  Illa  enim  pdenalisell,  qiiia  petrtqtrtur 
quanti  pla.(Uni  <$>'tuite>>annorecrorrumcnm- 
ptRMOt  flc  piwitwc  «Tcftit  pcr  infidarfonem  /1^.4. 
Cod  dc  Aijutl.  nxciijtcm  ccrti  condiAto  nun- 
quam  pirnaluel^  ncc  pct  in(iciationcmcrercit,vt 
lim  diximus  «.v  l.ittm  yvmnt  %o.i.eim  fredi- 
^immfupr.dih^-rtd.petitJav^Gliiiusin  r.rtcr.!,  T>nad. 
2j,.dttrtor.pr4giiiat.  Accuiilus non U  is ciaid iioc 
explicat.  lUud  ccric  mal^  aJdit ,  condidlioncm 
lianc clTc tcmpar,i!c'.n cii  .i rcdditutloco cdilitia- 
nim.iJqje  cosia  n  fuptitcfiKaiiimos. 

b  S<dd*«>ttMfi^MHWJlAt.DvB.Concliaio 
furtiua  nunqiiaTi  concarrit  cum  .ilia  v'l .  cr  r.rli- 
^ionc.  H.ibct  cnim  propriani&  fc^  ar.uam  )  ita- 
aaai  i  cxtcrisoinnibu In  eo  prifcrtim  quo i  Ja- 
pK  foU  domino  aJuctfus  non  dominiim.  Cxtcr* 
Aptemomnctnondomino  adjt^Uas  d  jtninum  /. 
liitfrMmM.fHrt.i.l.vhim.fufr.vfufr.qttm*im.u- 
wut.  Ergooon  potcfl ccrti  condidHo excaufafar- 
tiua  compctere.Dc  c  .Condidioncmcetdexcau- 
£1  fbidnecilffl  ditimnt,non  dopUcem  condiAio- 


'netki  irikellijfimast-vnam  quz  !;c  condidio  ccrti,atK 
tctam  q-ix  flccon  liftio  fjrtiuitScd  vaiciiradllQ- 
caxac  qiic  &  certi  eft  d  pcr  eamcettam  pctattirsdc 
'fbfriotcnmeicitf&furciDaiftEtttr.  Qucmadmo* 

diim  &  condiflio  triticiri.'.  cfTet  tti.im  condiiSio 
furtiaa,  il  quit  rem  furtiuam  ipfam  cO  Jiceretnon 
1piiatzftimitionemi.t.^.r/rfw.<^  l.feti. irrfr.it  un- 
diH.tritu.E^  qno  intclli.-imus  i.vuDniflj^nveriuit 
eiic  quod  tn  prxccdcntlbos  docuimut  condidio- 
nem  certi  geaertlem  mtHtm  dVeqszreveraiit 
dil1ip.d.'.i  fpcci.ilib-.i5,rc  Jq.!xtamcnn  mi  ..literift 
iudiciumdcducipotc:l  quamfi  liiigalis  Jc  i[  cdi- 
Itbasfalsctafisapplicctur,^  quibus  propri.imac 
fp£cia!cm  naturam  acdf.iac,  nroptcr  qiiam  inci- 
piat dici  con Ji£l:o cct ti  futtiua,  vcl cx  mu tuo,  vcl 
cx  ftipalatlone,  velexlc)»itte,  velexl:i;w  -Aquilit, 
vclcx  sj:a(ftnic|itf  iimlib;  c  c  i-itf.i  Tiiiiucprujamr 
cLi.t;iioj'tiit;c  cx  S. <jMmutii4uttm tfrfr.luf  Uge. 

c  Std etft  tx  ftrMt^fukt.KAr.  o v  «.ileftitati 
hcrtditJtc  fiifcicommifTiria  CirS.C  Trfbtlttant,  ni. 
liilomiiiushcres  maiu  t  is  qui  reflituit  ^.reftittttM 
Infit  itfidtie.lHrei.Q\iiC]vi\s  cmm  femcl  hci  cs  f  iit 
fr  ii,ptr  iKTc;  petfeucr::!  .'r-^  j;/  Pr.f:or  -.^.  [idqmi 
Vuptntantu  fttpr.it  mii»r.l.ti  <y.it  fduenia  Cii.irjr.deht- 
rtd.mjl.  l  lctc^  autc.n  quatcnoslltresefttiticcedrc 
iaiuia  dcjiindliomnia,&incura  tranfcifirnmncs 
hercditarixatfbioncttam  .iiftiuxqu^in  iMiTKix/r^. 
y/r.  &tot  m.  C.  itfttrtiit.aei.  Ergo  ccrticondiftio 
qur  dcfan(5to  compcciit,  &r  poft  cum  hcrcdt  liOH. 
a  J  j  quiim  bctcdi  ipfi  compcterc  potcfl  ctiam  poft 
f.i.f]:jr>i  hereditatitrcflitutio.tcm.DE  c.i^ofttefti- 
1 11 1  am  h  creditXtem  r.r  S.  C .  TrtirUirfw  o ,  a  ftionc  s  om- 
nc  qux  deftinA)&  i(i  dcfjn..tum  compctebant» 
&  qux-  tx  !cgc  I i.tahul.tr.'in.;tz  fiict.niit i  cicfundo 
in  hcrcJcm.tranlcunr  potcanc Scnatufccnftlltl 
ab  hercde  iniidcccommmv.  ,u^, ,  li  icciuilcstlte 
fiic::!ic        pritoiir  h-L- Xi',i!iti.i  ,  .»0,-,  uutJcm 
diicdkr  ,  qn  ppc  qux  .ib  hetcJi  ^  pc.fona  u.-parart 
non  poiruncfcd  vtilt  j  /.I.  &  1.1.  itd  ttmen  17, 
tx  Trt'je'.!i.i<iotr:fr. S.C  Tic'jiil.  CVar  rcs  firirvc 
ii  iitics  pall  ici'.u:i'.ii>n.,:i  Iieitdtati'.  dircdit 
tAionibas  cxperiri  volct  ,  tfpcilndns  (it  cx- 
ccpcinnc  rcflituiK  hcreditatis  i.  ^  quitx  Trehel- 
h*,:o.  Ni  q.ie  enim  eundcm  debcoicm  c.i  ^em 
.nilionc  duobutcum  efrc(9^u  tcncriequum  clfcti 
vni  dircfta,  alij  vc:6  vtili  Ug-fiftaaUyj.deltgju.i. 
Citia  rcdituiioncm  nulls  tftionc  hcrtdii.iriz 
compctunt  Bdcicommifttrio,  niii>iquic  Accui/I 
in  tribus  tliis  caiibu5,de  quibotffl  iicfMicir.  c.  ti 
S.CTratB. 


X  f  Siiie  autem  fuo  nomine  quis  obligatus nc,iIueaUeno : pei hncadUoJ 
bem  ic^c  conuenitur. 

t$.^fiiit9hiuvtlmH!iimii^.Ctmmoi.Dc.T3m  p6* 
tcft  darc,acdominium  ttSsfcrre  is  qtaltcno  oo> 
nine  obligttiueft  tddandam,qaktnai  fao,ciln 

fi  non  fitdominus,  pofTit  tamcn  doirnium  fibi  2 
domino acquitcrcvt in  l.noniubmm  i^^.vU. iti*' 
j^.yiaat  aUter  Bicere,vc  dominium  ququomodd 
cificiatUT  ftipulatoris  d  t.rbiduttm  §.p/fj.hil ergo 
intcrcftanfuonominc  quis  dare  dcbca^nalicnd 

Emt  fidciairoriovt  (iiL4.ni;f  it/UHr.SiceimmtlV 
iiclocum  intelligcre  quiim  cum  Accuro  deeo,  • 
qui  ex  comrada  defun^i  conucniatur.  Hc  cnint 
proptlo  QomiiM  d€l)«^^;Bi»ddcfiiA«tdfebit  nod 


R  A  T.  B  vB.QiiUqiiietgiicMUHenc  eeni,ant 

etlam.iH.i  condiL^ionc  qnalibct,intcnJi:  .iducrfa- 
xlumipfum  darefibi  opoitcre  ^jiffdUmm  InfittM 
'«ffifS.Ergo  non  alius  hac  condiftione  petett  Con* 
Ocniri  quam  qui  ipfc  dirc  dcbct  id  cft  dominium 
ttansfet  re  itdqtu  t*i.l.  vbt  mtm  75.  f.vU.  it  vtr- 
iirjM{|.Noii  poieft  eniiafieii  vcdnoetndem  rem 
darcciiifquc  dominiiim  transfcrrc  poffint  auc  dc- 
Wtot,  vnusfuonominc  ,aliusalicno, oon ma^s 
Igfi^  n  duo  fioc  ciul«km  ici  domini  in  folidom 


DE  RFB.  CREDIT.  SI  CERT.  PETAT: 

t2t  nondttin  venctit  /. itdtu  dum  ui.dt  vtrb.pgn^ti  it ceiid:it.  mdtb.  fcd  &  lii^^cnua  in  eo  cft  inter  de-. 

iilB<qacpotieft«iebitor  intctim  fohicre,inotco«t*  bkamlndieniceremi&condiriooaleqiUNlccedl- 

iamcreditore&foluendo  libcrari.qiuatotummc-  rorin  dicmcertam  potcll  ftatim  agerc  ipfo  iurc 

diam  tempus  liberum  ei  ad  lolucndam  ellcinteili-  auamuismaleagat&  non  te^c  adeo  vt  niim  cau- 

gitur  ljfmictrt*du70.ut^Jtf>Uu.  cjuodfeetticftia  n caderec  tanquam  piuspeteucctnpore  i.pluiM» 

dcbitocondicionali»  quippecutus  dicsncque  ccf-  ttmUiflit.dt tSttn.  C^cditorautcmconditff  nalis  li-' 

fitncque venitantequamexilUt  condicio di/. tn/rre  ccc  lit  inccrim  crcditor  itavc  poilic  cranfmirtcte 

dfiiffli/  ftifiiUtitiftsii.iJiutriHtirt4ii^.dtvtrh^igdt.  instdhtrtdml.uai4tM«l>lig&4B.%jxet»£dm0 

Dcbuicergo  Vlpiaodsdiftinguerchic  debicumin  lR/?.<i!rprri.9&/.ageretaa)ennullo  modointcrimpo-       '  ' 

dicmkdcbito  fub  condicionenooeandemvttiur-  teil.cumaftioomnis  petfonalisprKfupponatobli- 

«]ue  rationem  Acere.  DEC.Eft  quidem diilieKQtta  gationem  $.i.Inftft,d*4Si»»JMut4t.fM9hlig4ti«i/!i' 

inter  debitBOi in  diem  fic  condidonale  quantuna  ^4ifftiMtr4r.Inqacfiagatnoataai  maieagcie 

ad neiiaftarera  obl;g.itionfi,nmod6dixiinuS|fcd  ceoduseft  quamnihQ  ageievri»i.inu(.«»_^«.y«^. 

itnn  c|uar.cii:ti  a  1  |>c:i  i  jnean  dcbiti  bend  &  cuih  fMmi.dior/iii^.ii24r.ccd.Protndenecauifacadeb^ 

etfc&ainftiinendam.Nonenimaiagisexigipoceft  olimquafipluspetcnsnccaAtonemnondumoon- 

rddeberartndiemccrtam  qtisnondum  ven^  pctcntcmfcdcxcondicionisdantaxateueotncom* 

.  q-iam  qund  r  b  condivionc  ii./.ffifftdi*»» /.^i  pecituram  ,confumcbat.  Pixfentcmigiturobliga' 

lM4wu4i.Llibnbm0tit.§.tMvttb.^l:^4t»qfizmai$  tioaemcQcoBOCtecide(l,nequedieneque<tafi4i- 

qaod in dlem  debecarpoffii  inrertm  Ibtain  diri'  done fufpenniinvt  eerti condidUo loenm  habMC 

niu^  ,n  iaetiam  qnoJ  rub  ceiniii:ione,  ru  n  non  cum  ciTc  Ju  poflit.Idcmqnc  in  cju.ilibct  alia  adio» 

SoiEiconc  ngc  ehDcracioaiiifolucioncciusquod  nciuri$cll.'Quaniuisati^spt2icasobligatiodica* 

ebecar  prtusq  la  fitnacora 9e  remporc  vt  qaid  de»  tur  etiam  cuins  cTa6Ho  p er  drd  ad.e£Kon£  diftp» 

bitumfit  quam  vt  folui  pofljt :  Qi^ia' ratio  &:  fcr.ie-  tat  l.ct,itcflmii  ^6. devcrv.ahlig  Non  cnim  pcndct  d  fs 

tiacjfii^.  iflwincettamvbi  cuai  agicucdc  inccica  qoinon  pocclt  non  vcniie  licct  aond.i'n  vcnctit: 

diehncipfoagirurde€ODditione,(iqaidemdtcsin-  Condidonis  c(l  pcnd jre  &  ni(r«ndcrcL^«(mifl« 

ccrr  u  facit  -ondicioncmaonianium  tn  tcrtjmen-  j6.i«jr«.i«/r.i>ocrir.(^i<.d  aiucm  pcndct  n.>'  proeo 

tif/uii<iiMfmiM75  d«fMdi<'.  ^dnBSK/b'.  fcdet^amin  lubciiducn  eltavfiiam  iiii.ifd<MniMiffid«ti69.$.iJe 

co«c»diby lj»<eiMliriwM  t6.fA4mittA^jHftr,  r^dLiir/ 

^  Competic  hiec ai^o etiatnez  legati  caufa :  &  ex  lege  Aquilia '  >  fed  5e  . 
excauiafuniua  ^  pcr  hanca<£:tioncm  condiciiur.  fcd  &  Ci  exfenaturconfuko* 
agetur,compecit  haec  aAio:veLuti  ii  is>cui  fiduciaria  heieditas  icfticuta  eft,  age. 
levolet. 

Rat;Jdb.Legatfdoaiiniamtran(itrcdav)a2te.  tionpoteft  vUamdocnlaiamin  legatariom  tran*»* 

fVatorc in  IfgarariiKTi  quafimimfjuam  fidi.!m hc  c-  fern  ante  folutionem  quamfcr.pc,  'wi([tac  ficrl 

dis  U^dtum itd iio.dtltg»t,i.t.iTitw 64.  infr. dc fui t.  nccctIpeft,quodcnm  reir.porc domioium Uansfec-'        .  ■ 

Ncmpc cum  lcgatom  eratolim  per  vind^cationem  tut  IftipAfmim  8  f.vti.&  I,j6iy.drfgef.».  Cnl conft. 

nonctiarii  fi  pci  <.I.inmatior.c  &  vr  Vl|ii:nu4  &  Ca-  qncnv  cfl  vr  ciira  hodic  pr o  qnocui-nquc  !cr;ati  gc- 

iosiaifi/Iif^riiiKii/.  Hadic  verop.  (l  (ubiataslega-  nciecompetatlcgatario  vindicacio  ipccici  icgaca» 

tpnun  figrmulas  artiquas  &  dilTcrenciaiqaocan^  fimodoccftacorrem  (uam  legaucritnonpoiSciaa 

qnc  mod  ;  !f','a^i!in  fir.  C  im  p.o  lcL;.'.ti$  omnibuj  compctcrc  certi  con Jidio  pro  fpccic  lcgata  quac 

dcderic  Juliioi^nus  vindicJti         qna?  non  .il  j  fu.-rit  ulutoris  1  non  magis  ii  pcr  donationctn 

qn3kcrtdominodauu/.t.d'i.C.(0;HmNM.d<//j4r.iiin(7.  a  it  pcr  finendl  modum  lcgata  niK  qo^m  fipee  -      . ' 

l.iwitwij./uyt^  (/f     vi;i!/.'f.  f :  I! in  cartc  is  omni-  vi  >  ti:.irinnerT)  ,  nc  alioqui  concutrat  condiaio 

bus  deditluUuuanuj  omiiigcnc.i  !:.;atorum  cam  ci  m  vindicitior.eaducifustaris  t^ulaai.  Eritec- 

naturam,quatolimeratoptiina,nin  quod  legatum  gohuins  o.rcntcntialiadierc(lriagcMaadlcgattlllft 

noluic femper  accipi  pcr  m.iniis  heredis  vt  con^la:  rci  a!'cn?,vcl  quancitatisccrt;,qtMrouisiogenerc 

exlegatidiffinitionc  pori£ain^.T.Fn/?/r.</*/rj4r.al!0-  tfliclx  cum  pcrindc  (it  ccrta  quantitas ,  quat  pef 

gniiocnm  elTi-i  ucrJiclo,  OH:dUgMirumL%.i.fA  modum  (;enerisreli£taeftqii^mqt)a.'pcr  modum 

ioitx  uuft  infr.  qued  Ugnter.    Aiqui  nemo  po-  fpccici.  I^on  cnimTtcenicondido  iocumbabetc 

teftrem  fuam  condicecc  nifi  a  furc  /.  vlt.m ftit. ftifr.  poflit  nccetrc eft  tem  quz  petittir  faifle  aliquando 

Vfufr.quem.cdUt4t.iftctt4qmlnftitJt4ai»ii.Er^onon  mca, fcd fufBcil vtmcanon fir,(icri  vcromcj  poffit 

f»c(i  cx  cau  fa  legati  condidio  ceiti  conipeteie,  &  dcbeat  Imdtapw  fi,f.ft  d&tttitm  't»ft.  dt  T^ttrMUtO* 

non  magis  qiiam  cura  Tindicatione  cotvcurrere.  l./^»«rliwiii|.i»/r.*Krtf.Vlpianitemporibosnoii 

DEC.Neccflario  hiclocusintei!igcndu.sc(i  fecun-  crat  bonahic  reilndio  ,ciiin  pro  lc-.ir;:)  fpccici 

dnm  iocisvct^tis  rationem  de  lcgato  fpeciei  per  etiam  qu^  fuiiTet  tcAatoiis  compcccrc  poilctceici 

damnationem  retiAo.Aaminterprci:ator  Accur-  condiftioii  modo  earpedcspar  damnationcm  lc- 

liusdercialieni  ie;^ato.  Nocoimreslegatacottri-  gatafuiirct.In  coqncnonctcrr.initAccur.lujigno- 

nosdaii  potdl  ciafque  dominium  in  legatJtiam  raiionc  iuris  vetcris  circa  dilfcrcniias  legatoiuni 

tninsferri,qaodittaUena,cilmadhocfitobligatus  auas  Caij  vSf  Vlptani  Inftitntionibas  debemns. 

Kcrcs  vc  cam  rcdimat  a  doraino  fi  modo  velitillc  Illud  fan^  cx  hoc  jF.bcnc  infcrtidcn  Accur/iu', 

iuftoprcciocamveodcre/.w»d«4Ma«i4.'J.#lt.d</*-  poirccondiaioncm  cctticompctc  e  cxquahcon- 

tMXLftmum fil^ 44.  i.vlt.dtltgdt.tJBmm  tl»Jb».«l  craantcAm  nonnifi ex  qnafi  contraftu  hcrcs  obli- 

4-B</.Pi*.Autdeniquedclcgatoqoantitatisvtad-  gctut  lcgatariis  quor^  adc  mdo  hcrediiatcm  quafi 

dit  i4tm  Accoriias,  qaiac4iaio  gcncic  cooiiftat  cumiii  coctaiiat  l{iiuitysMtriijMfttiiiftr.dt»k^, 
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&03jiiHBJ.i.i  tU.&  Iftq  ^ih.ex  eiulf.itiftff.ttt. 

a  EttxUitAquftt4.  R/T.  ovB.  Exlcgc  Aquiltt 
datur  adio  »n  occiforqiiann  plurimi  res  fiiiteo 
•nno  retrorfamcomf  ucato  Uif  Uxi\.  fupr.nd  Ug.A' 
fitiJ.propter  quam  caufaro  dicitur  aftio  illa  pcrna- 
is^.bk*uttmrtThvln^.t»d.ttt.  vbi  ez  hoc  infcrtur 
bon  dari  eam  coniA  hccedera  :  Acqai  condi&io 
ceitinulloniDdapcenaliseflfed  mcrerci  pcrfccu- 
loria  vt  ftiot  ottcrz  condiiSkioncJ  omnes  quz  ideo 
danturiMoper  in  heredero  in  folidLim,ade6  vt  ret 
fDniutcondiAioexcipiaturab  hac  regulaquam- 
uit  dttur  ex  dcliifto  id  c(l  cx  furto  {.  tn  (tndiHitnt  9. 
infrJtcetfdtil.furt.Eigo  cz  caufalegis  Aquilixcom- 
peiere certi condi^io noo poteft.  Di c.Condi^o 
certicoropetit  cxquacanquecaufa  ncc  miniisex 
malcficio  vel  quaG  quhm  cx  contrai^u  vel  quaf>> 
dammod6  cerium  fit  Id  quod  pctitur  vt  initio  hu- 
iuf  legis  fcriptum  eft.  Atqui  eciam  ex  lege  Aquilia 
cercam  pecitur  Hueoccifas  homopecacur  ^  debl- 
toreipfoquioccideiic(perindeenim  petlpoteftj& 
debet  ac  li  adhuc  viuorec  ififtruum  91.1»  frmif.  & 
S  vlt.itifrMvtrb.oblt^. )  nuead  veram  a:{limationem 
agatur  qnz  fait  moctistemporc,  fumpromortis 
nomine c*  Wt(i  vcloquicar  Vlf.  inU  \.mfr.dt  ttn- 
AH.tritiotr.Semytt  cnim  ccrtum  precium  c(V,quod 
eft  vcrum  ,  quodqiie  ad  oertum  terrpus  rcfcrcur 
Lin  Ugt  Fdlddid  6i.infi.infr.4dltg.T*l(id.Ergo  etiam  cx 
caufa  leels  Aquihacccrci  condidt  opoted  compe- 
cereXedTung^aliter  qui-nadio  ipfa  lcgis  Aq  nliaE 
certl  condiAio  poteft  compcccre :  fcd  longi  aliter 
qu^m  adio  ipfa  lcgis  Aqulhc.  Illa  enim  pccnalis 
eil  quia  pecfcqnltiir  qjanti  plurimi  rcs  fuit  co  an- 
no  rccrocfum  computato,  &  prxterca  crcfcitpcr 
tirfidationein t.^.Cfd.dtUg.Aquil.  Hzcautem  ccrtd 
condidho  nunquam  poenalis  ednecper  iniiciatio- 
oem  crefcit ,  vt  iam  fupc^  Jiximus  tx  L  ittm  vtniunt 
Sc  ^.tumfrtdtxttnmfufr.  dt  btrtd.  fatt.firipfi  Isttii  in 
trrtr.i  Du*i.i^.dttrrn.fr*ffn*t.  Accurfius  nonfa- 
Cis clate  hoc  explicat.  Illud cect^  mal^  addit , con- 
diftionem  hanceffe  cemporalcm  cum  redditur  io- 
co  zdiHciarum,'idque  nos  iam  fupi  h  rcfucauimus. 

b  Sti&  txc*uf*  furtiu*.KA.T.  D\  9. CouAidiiQ 
furtiua  nunquam  concurritcum  alia  vllacondi- 
^tone.  Habctenim  propriam  Sc  fepaiatam  naca- 
ramaczteris  omnibtis.  Inco przfertlm  quodda- 
tur  foh  domino  aduerfusnon  dominum.  Czterz 
autem  omnes  non  dnmino  aducrfus  dominum  / 1. 
kifrMctndiSfurt.dJ.pUim.fiifr.vfufr.qutm*dm.  (*ut*t. 
Ergo  non  poceft  certi  condidtio  cx  caufa  furciua 
compctcrc.DE  c  .Coodi&ionem  cetti  ex  caufafuc- 


tiuacum  dicimusnon  duplicem  condl^blonetB  in^ 
tclligimus ,  vnam  quz  ticcondiAio  ceiti,  aiccram 
quzfit  cond  dio  furtiua.  Sedvnicam  duniaxac 
quz&certieft  npeream  certum  pecacur,&  furci- 
uaci\m  excaufa  furtiuadetut:Qaemadmodum  Sc 
condidiio  iricicariacirccrtlamcondidio  fjctiuj,fi 
quis  icm  fiirtiua  ipfam  condicerct  non  jpftut  «fli- 
mationemJ.i.§.p/«w.6'  Iftq.iHfrM condiS.tritic.  Ex 
quo  intclliglmus  tanto  magis  verura  cde  quod  in 
przcedentious  docuimus  condi^lionem  ceciigc- 
neralcm  nuliam  effc  quz  rc  veta  fit  difttn<5ia  i  fpe- 
cialibus,fcd  qua  tamcn  non  aliter  in  i.idiciura  dc- 
duci  potcftqul^m  fi  lingulis  Si  fpccialibus  fuis  cau- 
fisapplicctur.ik  quibus  propriam  acfpcciaiem  na- 
turamaccipiat,  propierquam  incipiatdici  condi- 
ftio  ccrti  furtiua.vxl  cx  mutuo,  vcl  ex  (lipulacionr, 
velexlcKaco,  volcxlcgc  Aquilia.vel  cxaliadeni- 
qucqualibeccaufa.  iJque  probatur  ctiam  optimd 
cx  (.  quoniam  autem  infr.h*c  Itgt. 

c  Sedtifiixftn*tufc0nfiiU9.KAT.DV  K.Rcdiixm 
hcrcditatcfideicommiiririafx&'.C.rr<frrf/i4»«,nihtl- 
ominils  heres  mtnetis  qui  reilituit  ^.ttjliiut*  h.fttt. 
dtfidtic  htrti.  Q^tifquis  enim  fcmcl  hnci  fiit  fcm- 
per  hcrcspcrfcucrat/.  «if  Pr*tory.§.fedqiiod  P^pini*' 
nut  fufr.Dt  mintr  l.ti  qui  folutndo  68.  vifr.  Dt  hertd.mjl. 
Hcrcs  aucem  quatciius  hcrcs  cll.fucceJic  iniura 
dcfiinfti  omnia,&  in  eum  tranfcurt  omncs  hcicdi- 
tariz  aftiones  tam  adliuz  qn^m  paiCuar  /.  vU.&  ttt» 
tit CdthtTtdit.*^.  Ergocerci  condiciio  quz  dcfun- 
Aocompctiitcipofteum  heredinon  nlij  quamhe* 
redi  jpllcompciere  poceftetiam  poll  fadlim  hcrc- 
ditatis  rcftiruiionem.  DEc.Poft  rcfticutam  heredi- 
tatem  txS  C  TrrJ<tf<40»,a6tioncs omnes  quzdefun- 
&in  defun^am  competcbanr,  &  quz  tx  Ugtxi. 
l*bul.  trtnllatz  focrint  a  dcfjn(fio  in  hcrcdcm> 
tranfcuntpotcllatc Senatufconfulci  ab  hercdcin  fi- 
dcicommillarium/iue  ciuiles  i\lm  fuerint  iiae  prz- 
lorlz  huczdilitiz,  noii  quidcm  diretSlz,  quippe 
quz  ab  heredit  perfona  fcparari  non  polfunt ,  led 
vtilcs/  i.&t.l  it*  t*mtn  ly.J.qui  ex Trebeliiano 
fw^.*i^.C.Tri>f//.Qiizrc$facit  vtfi  hercspoft  rcfti- 
tuiionem  hereditatis  dire£ti$  adio  <ibus  experirl 
volcc.rcpellcndiis  ht  cxccpiiane  rcQiciii.T  hei  c  iita- 
tis  </.j^.qui  cx  Trebclliano.  Neque  enim  c  indem 
dcbicorcra  eadem  adione  duobus  cum  cBcd  i  te- 
ncri  xquum  efrei  vnidircAa.alij  vcrb  vtili  l.fiftcU' 
/!i*7j.dtUg*t.i.  Citra  rclticutionem  nullz  aftioncs 
hercdiiariz  compccunc  HdcicommilTacio.  Nili,  in- 
quit  A  'cui f.in  trihus illis  cafibus,de  quibus in l.ft- 
fittU.Cad  S.C.TrtbtlL 


1  ^  Siucautemfuonomincquisobligatus  rit,fiuealicno:pcrkinca<fli<>J 
ncmre(Sle  conuenicur. 


Aii  §.2.  Siue  autem. 

R  A  T-D  VB.Quifquit  agit  condidtione  cerci,auc 
etiam  alia  condicllionequalibet ,  intendit  aduerra- 
rium  ipfum  dacc  fibi  oporterc  $  ^pilUmm  Infiit.dt*- 
Sitn.  Eigo  non  alius  nac  condidionc  poccft  con  ■ 
ucnici  quam  qui  ip^^e  dare  debei  id  eft  doniinium 
transfrrrc  ^.fii  it*qut  t*d  Ivbi  *uttm  j^.f.vU.Dt  vtr- 
ber  oblig  Non  poieft  cnim  firri  vt  duo  candem  rero 
dareeiu^qae  dominium  transferrc  poflintautdc- 
beant,vnu$  fuonomincaliusalicnot  Non  magis 
^qua^  vt  duo  Qnt  tiuldcm  cci  domini  ia  folidum 


^5  ^.fidutbm  vthkuUim infr.  Cemtnfd.  Dt  ".Tampo^ 
teitdai  c,  acduininiuui  c  ansfcireis  qui  alicno  no- 
mine  obligaiuseft  ad  danduin,quim  qui  fuo,  cilm 
fi  nonficdominus  ,  poilic  camcn  dominium  fibi  ^ 
domino  acquiiere,vt  in  l  non  dubittm  i  i.f.vU.DtU- 
j<<r.;.auc  aliicr  faccie,vt  doininium  quoquomodo 
cHi..iatur  ftipulatotis  d.l  vbt  *uttm  f.vU.  Nihil  eigo 
iutcicftan/uo  nomincq  iis  dare  debcat,analieno 
puia  fideiuilbiio  vt  in  l.4.trfr.dtfoUtt.  Sic  enim  malo 
hunc  locam  intclligcre  qu^m  cum  Accurfio  dc  co, 
qui  ex  contradtu  dcfundi  conueniatur.  Hic  cnim 
proprio  oominc  dcbet,quod  dcfon^us  debuir  noa 

alieno 
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aUMoIic^dcfaiMBiioii  abipfini .  fcd  i  iekaai  fiwAifiao  conti«iiitii;Vcto  oerobloqaodaii/ert 
ptrronacotperit.Inierdum  ramenetianialienono«  Accurfiusex  i-fM^iMmA^iimmrJLtkttiati 
nuiccoaucairl  didrar^qui  taoquam  Iwvexde-   UVfU^^Uk  •rW'^ 

)  f  C^oniam^ttttezomQibiascpntri^libw 
petic,fiueKlt]erkc#nciaAQs  BuBtm » (iueverbis,iiue  coniluiaini  rcferend^e 
uint  nobis  qtisedftm  fpedes^qusdignum  faabent  tfa^atum, anbcc adio  ad 
petitipnem  eonim  fiimciat  K 

Ad§.^.  c^nuan  igittirl  ^ •  re  iacenicniente quomodp  intcrprctitfifi /j^ 

tutSm.  ^ 
Ihcipft  Vipianus  rpccici  quafJam  cradare  8c       a  An htca^ioddpetitmtm tmtmfi0att.Pcohint 

perrci]ul  Dc  condictiunc  ccrii ,  An  in  lis  fpeciebu*  maaifciU iucc  vciba  id  (}uod  incuKauimus  totioa 

competat.  Quz  qua;(lioacs  ex  eo  nafcuncur  qood  lli  poMedeDribas  con Jtdionein  certi  generaleia 

tnitio  huius  lcgi';  djdnm  cftCcrti  condidionem  nanquam  pofleexerceri.quln  fpccialfs  aliqua  cau- 

compMcrcex  omiucaula&  ub!igatior.c&  cxom-  Ci.  inducatuc &exprimatur) qaodinomnibuspcr» 

AicontcaAittfiue  certo  fiuc  incerto:Addit  Dunc/uf  fonalibui  adionibasiurised  1.& mudm  ii.  f.  4. 

n  fiitnt  ccntrtSiu  futiut fint  mbu  .fiutuntunclm,  i<i  St«»tsoifr.dttx(tft.rtiiHdic.Nec  qu6d  fpccialis  cau/k 

e(\,re  paritet  &  vcrbis  vt  Modctlinus  loquicui  m  l.  cxprimatur  facere  oouam  fpecicm  adionis  Quacdi» 

^ligdmur  ^ijBfirM  vtrbjAI^M.yhi  hoc  ipfom lic ex>  ci  dcbeat  condiAio  {pectalis  a  generali  diiUndh. 

plicattMMmiiiriyrfj^MminrfrrAiiritatameovcnoa  Neccoimdealia  ou^m  generali  dc  quahucufque 

«iuo  contradus  lint.fed  vaas.Nihil  enim  vetaC  c6-  a&om  eft poflunt  Lec  verba  accipi^  htctSit.  £c 

icadamvnmn  8erc& vetfatsfierl^licitcontt^rcii*  tameo  in  ipeciebua  quc  moxproponentur  aitVl* 

tire  Accurfias  videator,  quamnis  aUerutrum  fafii*  pianuacana fnfficccooJpetiwooein.  Non  ergo  ad- 

ctat  ad  concrabendam  ob!ig:itionem  i.  l.M^£mut  mittit  doas  certi  condi6Hones  quarum  vna iitgc- 

&l.^.inpvitif.vfr.  P»»/i<ia.vbi  non  coniundim,  n.i  jlis,     altcri  fpccijlisfcd  vnicatantilmquaead 

ftd4iuihmacdpicndafuacverbailU)kMfartM»(Hre  coer£caics  rpecie*  accommodaia in  finjgaUs Iqtf 

d'f»d'P«tonoBMitcmd0ibdetatevacbiaconci>'  anibib«aCiaeadpftitioacnMic»b 


4  f  Numeriiuitibidecem,flchaecaliiftipulacusruro.AdlaeftfH|>uiatiq; 
•ncondiceiedecem  perhanc  adlionem  poifim ,  qUiUi  duobuscontradibus  in- 
«en]enien(ibus:vno,qui  re  fadus  e(Mdcft  numeiasione^  alio»qui  veibiiy  ide^ 
inucilicerj^uojiianiaij;  itipularijibnpotuiifc  putopoifik 

Jtd^.A'  Numcraui.  luxnen  mcrctnr  ea  Aipnlatio  qoc  non  valec  qul^ 

nulla  eft  vtia  fcvc  )  Vlpimus  fcnbit.  Neciurisia-  * 

RjkT.bVB.CdmquismataamdaC|>ecaitiam&  terpiciatioiilaCumi  potcft,vc  impJcn^cantihll 

.  ftipniatortfioe  ance  fioe  poftnomerationeffliHpa-  ftipDlationis  gratia  nicdli^rar  fim  nnmcrati^ 

lc:urnon  eft  exiftimandani  na  ci  aliqnim  cx  na-  cu  n  nonii^coirngii  valcat  ftipulatio  qaam  fl  iiTi- 

mcratione  a&ionem ,  quxdcindc  per  ftipulacio-  plcunoneftct.  Eivcrbquomodo  imfieiiobfe«r<9 

licmnoaecnr,quiaid3gitQrintercontraIieticei«vc  poceftiHpttlatioqocnalla eftf  Sqol^mteciff-  . 

fola  rtipnlatio  tcncat.  tcrr,ag<s  ihiplcnds  ftipula-  nium  &  pcrpctuumeft  qued  vulgo  ia^atur  non 

tionis  giatia  numccatio  intclligeuda  cft  fieri  nc  entis  nuliasefte  quaiitatcsi.)i/arrtaii9.iii^iiMy, 

videacorincerpofitaftipoUcioiinecaflravcii»lt.f.  j8y.fmi./irnifwaaiffJ>ianrfjai^!^^ 

rir«4i«/rrff  Je/inMlLlwipf.  qua-n  vt  cx  numeratione  fir.Con'eqiicnsigiturcft  vt  numeratioqusprojcf- 

|iafcaiu(condidioi.CMNraim  7.iiina.^.vlt.U^  pr*-  fe  nonpoteftad  implcndam  itipulatioocm  profit 

tllkifr.  Dt  tuH4t.  Ergo  etiamft  ftlpulatio  inntilitCC  ad  cefti  condidionero  quaii  ex  mutuo  indacto« 

inrcrponiafitputaqiJodis  qul  mutfaTi  pccuniirtt  dam:  Vt  dun  contraftuscfTc  vislcantur.  Vniis  mu- 

dedii  ftipjlatus  fit  eam  alij  rcddi  cilm  nihil  ipfius  tui/iiquc  vtilis,  alius  vcro  i^ipulacionis  fcd  inutilis 

flipulantis  intereiTet ,  idque  contra  inris  rcgtilam  qnornm  altcrum  qnl  vtilis  cft  viiiori  per  inutileoi 

dc  qua  inljlipuldtu)  ijh  j8  §.  ir.'r<ri  iArfr.  Dtvtrb.eblig.  non  oy.^rcr  l  fJnv.n  lii.infr.De  pfiv.Li.f.ft»Ji^,  Dt 

d-cendum  tjmen  eii  non  eo  magis  exnumeratio-  vfr6.«6/(j4r.Alioqui  lucrarccur  debitorex  alienaia- 

nc  nafd  poiTe  Se  competere  condiAiooem  certi  ne  aura,&  impondpeconiam  fibi  CBcditaai<aciiiat»e 

adusopcrcturvltra  intcntiopcm  agcnris.  Ncce-  fi  crcdiior  non  magis  pQ/Ieteam  repo(cere  pet 

ni  n  omnis  numeratio  parit  iianc  con  iiiiioncm,  condtdioncm  certt  quim  per  inualidam  ftipuia- 

ieJ  eataniumqaxfiteo  animo  vt  accipicnsobli-  tionem.  Q^od  non  tantum  ii naturali «quita|ea|»»  * 

gftut  l.ffM  tmnit  \r).infr,Uec  rir.O  ( cmi  !  n  ndum  ncc  horrcret ,  lcJ  etiam  ^  roentc  &  volamate  contta- 

omnistraditiocianiktc  doti.ituum  lcd  cacantilm  hciuiuin  qua:  illa  proculdubio  fit  vtmutuamac- 

1|nc  iic  animo  transferendi  dominij  l.vlt.fufr.Vfu/r.  cipicn*  pccuniam  obligareiur  ojnnimodo  ad eam 

qiumc4UtMt.  DfcV/ius  quiJcm  contraftuscflijm-  reSjdcndam  fiue cx mutuo fiue  cx ftipukciooe.  £c 

itlUgitur,  ilqucnon  mutui  ,  led  ilipulationis  ft  cx  ftipulatione quidem maaim^ C ficfi poilct id cft  ^^pjSw^ 

inodb  ftipulatio  intcrponatur  incontincnti  ante  fi  valeTetftipulaiiofiminiis ,  tx  miKutv  Txnipu^ 

vclpoftnumcrationem:  Scdhociudcmurafifti-  lariooecialliicr fd*  tsa^iBW  "  * 

Miatio  valcat  &  ccncat.  Non  coim  ftipulationia  too^o  ,  qaodfcc 
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naturaUter!  Eft  enim  oprairatio  namralismodus 
contrahendimimii ,  qoodeam  obcaiifam  naturalc 
appellatur  a  noftris  inte^prctibui,  ad  diffortntiam 
inatal  cluilis  qaod  pe»  foUm  confeflionera  con- 
trahitur  fi  modo  prxteiferit  tempui  intra  quod 
potoit  excipi  de  n*n  numcrata  pecani*  ,  De  q'  o 
diximai  sd  f.^ffOUts&yvU.fupr.Q^omodo 
Ctiaro  folcmus  aicere  folutionera  eilc  modum  na- 
turilcm  tollcrufjc  obligaiionis.ad  difTcrentiam  ac- 
ceptilitiaaia  quz  noii  nin  ciuilis  &  imaginariii 
folutio  efl  t.pTiut  io.lfiftu.DiftlM.f.i.liip(.qutb.meiL 
n  ctntTdb.tbligdt.  Eoque  rcfpicerevi<leiurPaului  i» 
Ufi  itdJlifuUm  \v  .S.Chrjfogcnm  infr.  DtveritT$Ui- 
g4U,  vbi  candcm  qucliioncm  trattans  quam  hic 
Vlplanui,an  ex  nameratione  is  qui  contraxit  pe- 
caoiam  citJitam  pcterc  pofllc,  Ait,quorics  mu- 
tuam  pccaniam  danies  eaudem  (li{  alamor,non  e- 
quldem  duas  obligaiiones  nafci.fed  vnare  tantum 
vcrborum.  Si  tamen  przcedac  numeraiio  5(lcq'ia- 
tur  ftipulatlo  non  clie  diccndum  icceirum  cife  ii 
naturali  obligatione.  Naturalcm  cnim  obiigatio- 
n«m  intelligic  non  eam  qux  ita  dicatur  ad  diife- 
rentiam  obligacionis  ciuilis,  &qiia:  retcnticnicm 
&  exceptionem  tamum  pariat  non  etiam  a£lio- 
rem  I  nMurMti  lo  infr.dt  ebltgdt  &  dSim.  nec  rur- 
fui  cam  quz  lic  nacudlis  iia.ul  &  ciuili:  [iiaro  &r  e- 
iufmodi  eft  ca  quc  nafcitur  ex  iUputatione  ciim 
ftipulatio  omnishabeat  in  fepaduin  exquo  lic^t 
nodo  nafcererurnaruralis  nh\ig»tio l. Sttcbum  mu 
fiunfbtlum  95.  ndjurdlk  tltfotut. )  ied  qux  cx  na- 
turali  a6lu(id  eil  ex  numctatiune  nafcitur,  ad  dif- 
/ercntiara  obligitionis  quam  parit  ftipulatio :  Na> 
/cicur  eniii>  illacxadla  ciuili.Scnfuscrgo  eU,Ci^in 
Aumerauu  pccunttccedita  ,narcicx  ea  numcracio- 
ne  conai&ioucm  ,  quzper  flipulaiioncm  poftca 
intcipofiram  iinicilitci;  ,non  poicfl-tolU,  qnia  itec 
noiiareiur  linouati.  oialiquitiii  hic  fpccie  licus 
cifepoirci  >  quandoqutdem  non  poceflnouare fti- 
pulatin,  qux  non  tcr.ct  taltc.n  natuialitcr  /.  1.  v^fr. 
dtruudt.  Ci)m  autem  alicn  quis  llipulaiur  ,  adco 
iiiuiilisefl  ftipulaf  o  «  vt  ne;!ue  naiiiralcm  paiiat 
ch' if^znoncm  ,d.t.ftifuldtiaijtd  f.  dlitn  (jrd.  j. 
Cbrjfegtnui.  Non  ioiitm  quod  inittilis^  ftipulatio 
non  valoat  in  viin  pa^i  LdHViutUuidt  dccepiiL  SeJ 
ctiam  quia  nec  alicri  pacir  i  qui'quam  poteftnon 
magis  quam  ftipulari  /./rijp(  17.  ftpdHut  Lfivnut 
fj.^Mttmiud  fufr.difdil.  Adebautem  verumeft 
non  tollicondii^ioncm  quzcx  numerationc  quz- 
fitaFuit,per  ftipulationcm  infauorcm  alteriusin- 
ucillierintcrpontara  vt  etiaicd  vtiliccr  intcrpo^I- 
u  fir, przualcrc  tamen  ftipulatiodcbcat  numera- 
tioni.  Vcpuufifcrous  communis  mcus&  cuusex 
peculioquuiiadtc  folum  pertincbatmucuani  pc- 
cnniam  dederit.  Obligatiooein  cniro  tibi  fo- 
II  adquiret  cx  numeraiionc.  Qiiod  (1  candcra 
mihl  foli  nominatim  ftipulatus  fuciit  ,  valc- 
bit  qoidem  flipulatio,  quia  non  extranco  ftipu- 
latus  cft ,  fcd  domino  in  cuius  erat  poteftatc : 
Icd  tamen  non  ideo  dcbltorcm  3  cc  libcra- 
oic ,  (ed  vtcrquc  noflrum  habcbic  aL^ioncm  :  e- 

£0  cx  ftipulaiu  quia  oiihi  foli  nominatim  ftipu- 
ituteft  ,  tu  vecocx  nuincrationc  quod  pccunia 
tua  non  mca  iiumcrata  Cu ,  fed  dcbitor  tamcn  nie 
Adolimali  exccptione  iumraoncre  potetit.  Quia 
ci\m  nou  fit  zquumvc  ciufdem  pccuniz  nominc 
tcncatur  in  folidum  duobus  qui  non  funt  correi 
credeodi,Kquiuscftprzferri  eura  cuius  fuitpccu- 
aiaquiimcai  feiuus  cx  altcriiupcciinia  nocnina- 


tim  ftipolatuscft,ne  in  icrai  poteftate  fit  deterio^ 
rem  facere  condicionem  dnmini  &  ei  adimerea- 
Aioncm  quam  cx  namcratione  ip(i  qua  nuerac. 
Quz  fententia  &  cacioeft  /.  1.  $.  fi  ferutts  commu/tit 
itifr.  Dt  fiipuUi.ferutr.  iunS.  t.mtluritnitfvmtrigtfi- 
mtttTtn.DtrtguLiur.  Noncrgoiti  h.K  qiizhioas 
illa  tantilm  diftiiidio  adhibeuda  cft,  An  flipola- 
tio  Taleatnecnc,  rcdiliacciam,virum  illi  ipfi  ,ca- 
iu'  pecunia  eft ,  quit i  pcflit  aClio  cx  ftipi!l.ikU  ,an 
alij  :  Vt  liilli  ipftcuiiis  fuic  |-ecunia,nulb  quz« 
ratnr  cx  nomerationccondidto ,  fi  raoau  incon* 
tinenti  ftipulatiointcrpofiia  ficfiucai  te  fiue  pofl: 
numcrationero.  Si  vcto  alij ,  qoatnuis  vtilucr, 
neciute  rclu£tan:e,  przuaicat  oumcratioaj  pa- 
riendam  condii^ionem  liuc  incoounci.ti,  (lue  cx 
interusllo  ftipulatiointc.  pofita  propon;tur. N-m 
quod  in  fpccic  dtcl.  Cbijftgtnm  verf.  fUne  pro' 
ponit  Paulusprxccfllire  nuiiicrationcm ,  St  lcvO- 
lam  cflc  ftipulaiionem ,  non  c6  pcrtir.cc  qualia- 
liud  dicenduin  putaucrit :  fi  ftipulacio  pia:i.cd:- 
tec  &  numeracio  fcquerctur :  feJ  quoiiiain  co  ca- 
fu  multa  miniif  dubitari  poflct,  quin  per  ftipa'*- 
cior.em  eciam  viilc.n  recciru  iictrcc  nb  ubitgjcio- 
ne  &  condii^ione  non  nifi  pollca  q  iznta  pcr 
nacuralem  a^uin  nuirerationis.Puus  cjiimqua.» 
fitara  cAl'  obligitiouetTi  opuriert  quim  vc  ab  ea  re- 
ccJi  poflic.  Ex  numcratioocatuem  ficicnJa  nul- 
la  qitzriiar  obligatio  feJ  cx  ca  taniuiti  qrz  tam 
fi6ta  fic.  Plan^  cilm  valcc  ftipulaiio  c^ii  nihil  in- 
tercft  an  przceJ<c  an  fcquacur  nuraerationcai. 
Inicrcft  camcn  fi  fcquacur  ,  an  incontinenti  (c* 
quatur.  an  cic  iutcrualio.  Non  cnim  poteft  vidc- 
ri  vriicus  contiaclus  oblij;»tioiij<  verbrrura  ,  (i 
ftipulacio  fcquatur  cx  intctur.Uo,  led  ftipulatio- 
pcm  co  cafu  vcl  inutiliccr  inccrponi  nccclfc  efl, 
\el  ariino  nouanJz  condjiflionis :  cui  lamcndi- 
ftind^toni  locut  nulliudl  Ji.  prxccJat  flipulacia 
quamuis  cx  intcti^alio.  Sccuta  cnim  quandociin- 
quc  nttmcratio  ,  fcmpcr  fit  vtilitcr  ctiam  citta 
Kouationcin  ,  fcilicct  i.nplendz  ftipfhttonisgra- 
tia  quz  aUoquimaneier  (j^a  linc  caufa.ncc  pro- 
indc  adliuncm  parerc  poirec  nifi  iniiiiletn  Sc  in- 
cflic-accm  ac  doli  luali  exceptionc  rinimouen- 
dani ,  vt  in  cafu  /■  tcntrd  6.  De  foid!;ifi.9nf.  Mutd. 
vbi  fcriptum  eft  q  lod  ad  rctn  m.ixi.:.?  iniilrara 
pcrcincc ,  Si  ik  pat.cFamilias  flipulacusfi$,credac 
auccm  (ilicfamilias  fjdo,  fcnatufoonfutti  Mace- 
doniani  poccflaiem  cxcrcendam  ,  qnia  inqiiic 
Sczuola,  cxplcta  cft  r>iirRerationc  riibft.Tniia  ob- 
ligationis.  Intcrcft  fane  ciim  val:;  ftipnl.nio  an 
intopofica  fic  in  cius  Ipfius  vtilirarem  cr.usfuit 
pecunia  vt  in  diH.  Lcum  tnim  ftftinsd  dt  nouit.  an 
in  diierim  vt  ut  diH.  t.  frimd.  §.  jl  ftrum  ctmmu»». 
Dt  Jlifuldtuat  yemram.Prinre  caludiftin^jcnJura 
eft  an  flipulatio  feciita  fit  in  contincnii  an  ex 
interuallo  vt  in  difl.t.  cum  tnim.  P.iftcriore  vcro 
nihil  intercfl.  Onini  eniniicafu  ftipulacionc  in  al- 
tcrius  fauoiem  intcpofita  ,  d.io  cnnttacius  funt 
ambo  qtiiJcm  vtilcs  aJ  produccnJatn  adior.em, 
fcd  quoiura  altcr  ,  ob-ligstioiiis  fcil.ccr  vetbo- 
rum  ,  ncquc  nouare  conJitSioncm  poteft  aot 
qnafi  nouarc  vt  in  ^tcie  t.  ohligr.t\oHtinf:te  quddrd- 
gtjimdqudTid  f.  vtimio  itfr.Dtvcrtntum  ebligiiunib. 
neque  facere  qutn  pocsor  in  agendo  cauia  cfTc 
debeac  illius  cuius  pccunia  fuic  ,  Sc  cxcepiione 
repclli  i$  dcbcit  qui  agit  ex  ftipulauone  fiuc 
przccJat  ftipulatio  fioe  leqnator  :  E:  fiue  cx  con- 
tineoti  fequatur  liue  cx  intcruallo.  QuoJenim 

noR 
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Aoa  ttaQifcttat  in  caufam  noaatioais  iare  prl-  tim  kifrk  Dt  iftHh 

5  f  idem  ait ,  a  pupillo  fbeco  f«6  Mtofi^  «tt^Hnte  i^ipoiAnt^^ 
cni  tutoce  (audore)  cKdidi.  nanL  ^  moc  tnanebit  miiu  coiulifilid  tk  mh 
Ae^aiioiie.  ' 

Aii^\'tiamh»fkfmli(k  Ipfe  <Iebebat  antel  dnnher  eidem  ftipQUtori/ 

An  fbite  minib  fiiaorabiiis  cft  is  qai  k  papA^ 
RAr.9Yi.PtepiltuqaUlijilipaIantlpronil|fi  lo  MpttktMr  idlpfiini  qnod  d  pnpillas  dcbee 
dtaliquid  fine  tatorisauchorltate.  licdc  non  o1>>    cluiliter  &:  rataraliter  ,  qa^m  qui  ftipiifaCQri 
Ueetur  dailiter,oblnatar  tamcn  naturaiiierj<l-   qood  aljj  debcat  pupiUos  )  Nec  booa  comM» 
«6que  fidcioflbrem  fam  oWi^tiamii  Ari  poMft  xMH  eft  dMridi  qid  coriiwnigiif     ftral  fol 
I.  yf  fUflBMs  trigtfim.  quint.  fiipri  T)<  rtuft.  jM  m-    contrafta  ,  «f  piipilU  qui  expropria  fua  prnmir. 
ff^.  nuf.  L  UsruBin  vig^.  qutnt.  wfr.  D$}mi^   Ciooe  dGa.  fuie  autiioritace  tatotix.  Nam  conii 
Ir  SMm  m  hmfllikm  mug^^imi.  t.  um-  'tei  tarit  dBilii  fc|alas*fcctt ,  qul  l  (mpillo  fi« 
m/m  tnfr.Dtfaltu.  Hoc  vero  famcit  ,  vtpriorisob-    oe  tutoris  authorititc  rtipulatar  ,  alftirve  cunk 
ligattonis  cciao)  ciuilis  qua  pupittus  tenebatur,   copacifcitai  Agjc  <««^4  fig^nutitMS.  fifrkttidi 
fi.it  nouado  ,  dt  conTeqaenter  prtor  obligario   liral.  Ot  fA  Non  ettam  ferooa  «pi  pco  donrino 
tollacur  ligt  prim4  ittfiat  Dt  noutt.  §.  pnttrti  Jn-    ^  quo  peculinm  habebat  8c  ex  caufa  peculiaria- 
Suut.  qttibiu  mtduteBtt.  tbligttun.vbi  hoc  amphus    iiquid  promilit  (ine  domini  fui  volunutc:^^ 
dlciClir  ,  tdem  probandum  efle  (i  poiierior  ob<   ^edes  eft  irft.  S.  foi  paouMM.   Dic  Nono- 
lieacio  nulla  Ht  :  Quod  tamen  incetligcndum    moit  ftipulatio  poft  aliam  obligationcm  inter* 
en  de  obligatione  qux  nuila  quidem  iic  dutli-    poiiu  fikcit  nouacionem  ,  fcd  ca  Jcmum,  qoas 
ter,fe(l  oihilominus  teneat  naniraltMc.  N«  olfo»  »el  anino  mmandl  fit  .  qucd  Vipianas  Me 
^ni  obftct  ii&.  l.  frimd  in  Hnt.  Dt  ntust.  quo  lo-    non  ponit  ,  nec  porendum  eft  :  Vet  noua 
«b  ctd^m  omnino  fpecies  tra^acur  de  pupillo    aliqua  pecrona  interueniencc,  vc  initil.  §.  ptxtt- 
qpai  (ine  cutotis  auihoritate  promiferic  aliquid    (i  Infiiiitt*  fHlkm  tntdk  ttUt,  tbligst.  quod  in  hac 
per  ftfpuiationem.    Nifi  quod  obfcruandum  eft    fpecic  non  concingic.  Mirum  igitur  non  eft  do- 
fubcfte  mcndura  in  iltis  vcrbis  wi«fi  fi  id  quod  tm    nn  eoodi^onfm  ,  quz  cx  numcratione  pecu* 
)W»  Mlt.  Legendum  enim  eft  id  ^tn^  tibi  Tittm    nic  pupiiio  »  authoritaco  cntorU  ccodlue  laaia  ' 
ddMr>qaemadmodum  initto  dus  $.  fchpinmeft  fuerar  :  quia  quod  in  caufam  nouationls  non 
fMd  fiM  5MU  dtbtbtit.  Ncmie  en/m  potes  notMn-   «ransfcrtur  itite  priftlno  peci  poteft  vt  iixi«aK  «i 
dO  Mom  obligarronem  roHcrc ,  flipulando  ab  a-    i.  frttaimtm  txl  fMTM  i»  fal.  itifri.  D«ffiir.Noa 
]fO  td  qaod  lu  Ipfe  debcaa.  £a  namqoe  latio-  ncgo  fieci  pofle  nooacionem  k  pupillo  stiaflfe  in 
tfe  acqutris  quidem  ribi  ccedico^em,  lca  non  fi^   bac  fpede  fine  tutoris  authoritate ,  molto  loo* 
leraris.qui  tamen  liberarcris  hAi  nouatione   gis  quam  H  puptllaa  proralttcret  fine  tutorc  id 
aat  $i  prartecea  in  iUia  veibis  ttm  &  frt^  it-  qood  aliot  dcbet.    Fit  calm  iioc  cafii  pupitlai 
fotr  tHffMtnr  In  terriam  perlbnam  ,  non  inpcl-  bcoplerior  eib»  bblfgarionem  dnflcm  pcrimic, 
mam  concepcis.  Porro  u  tenet  ftipulacin  lutu-    ex  qua  porerac  conueniri  ,  eimqae  tranifert  iii 
nAtcer  cciim  ciim  quis  k  pupillo  iinc  aothoritap  nacacalem  tantilm ,  quc  adtionem  parerc  nul- 
re  tutorii  ftipnbtas  eft  .  q(8>d  aKofl  debeMnol.  bm  poccft.  Efttpie  bic  cafns  vniu  ekcta  qoete  vii 
ro  raagls  cenere  illa  dcbec  ,  qiiam  quisintcrpo-    alius  reperiri  poflic  ,  in  quo  pnpillus  promit> 
foit  ftlpulando  fine  tutoiis  auihoritate  i  pupii-   tendo  fiiat  locupletiot  vt  docui  ad  diS.  (,  ci/tfnt 
lc^quod  iprepupilloscatoreaathore  debeat«  vc  » fefliM irtwe /ipn>  D«  ^dk  Seddloonon  cradb- 
co  modo  pupillui.  a  cinili  obligatlone  liberetor,   ri  cafum  Kunc  ab  Vlpiano  fed  Ulum  potiils  ,  in 
de  naturalitcr  duntaxatoblizacusefteindpiab  Eft  .  quo  nec  ii  ioteraUos  ageictar  ,  nooario  tamea 
enlmidlonge  vtiiins  pupilMsdkminfiitacaii»  fitt  nh  licfei,  id  eft  cdm  ineontfaentl  ante  airt 
vtcx  poflciiorc  obligatione  conuenirinon  poflic,    poft  crcJitam  pccuniam  ftipulatio  incerponitur 
quomodo  poterat  ex  ptioic  conueoiii.  £tii  vi-   aliier  quiim  ir>  §.  fifintit.  quz  ii  tcocrcc  ciui- 
dHt  Accarfinra  in  ea  efle  opinione  ,  fc  potec  Ikcr  ad  prodocendam  aAioiiem ,  ncin  alittm  ej^ 
pupillum  eiiam  ciniHtcr  obligari  ,  5c  cx  pro-    fcclum  habcrct  numeratio  ,  qiiim  vt  ftipulaciob 
miifione  itta  conueniri  poiTe  ,  qtiam  iinc  toto-   nii  implcndz  gratia  videretur  fida  cife ,  quifi 
rit  aatborinie  Ceettit  n  modo  luftanl  canfiin^  ab  biiclo  non  nifi  vno  contniQ«  fiegotioqtte 
babuerit  promittcndt  ,  puta  Ci  fbrti  pccuniam    pcfto  ,  vt  in  l  tum  tnim  feptim.ttnS.  f.  Ptiimclrgk 
debcbat  ei  pro  quo  fpoponderit  :  Ekemplo  c-  frtctitn.  wfrdDtnnMt.l.  fi  itdftifuLumant^mAvt- 
ios  ,  qaod  'dc  domino  fcriptum  eft  ex  contra-  f^.  /SxC.  f.  Chriftgmm  vtrfitul.  ftftrtft  tnfrk.  Dt 
£ka  ferui  oblif^ato  f»  legt  in  ptrfendm  trigtfmt  $.    Vtrbcrum  ehligdtion.  At  cum  llipulacio  non  valec 

C'  fttuniMH  fufTA  D(  f*&.  Quod  tamcn  non  pro-  ciuilitcr  ,  ficuti  non  potcft  dici  vnicos  eiTe  con- 
,  &  ex  hoc  ipfo  f.  quCin  inccrpretaclitBr,-  tradus  ftipolarionit  ,  ne  alioqui  nunm  omni** 
otlntfcfti  refellitar.  Q^ando  enim  iuftiorem  no  iic  ,  6c  pecunia  pupillo  ben^  credita  penei 
cat^am  habere  poteft  pupitlus  promictendi  per  eutn  remaneac  ,  nec  cius  nomine  conueniri  {• 
lUpalarionemnnecacoris  authoricate  etiam  ani-  pfe  vnqnam  poftic.»  iia  fccenduH  Cft  non  H' 
mn  riWiaiiiH,  nniim  cda>  Jd  pomitcic  qnodiUe  cace  ft^oiaijiMiem  qiondtoAi  n  nameiationtf  . 
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  ^il^  obligitlo  ,  &  ei  ciiiiH  obltgs-  nultimd  infrk  Dt  obligatitwlk.  &  td^mu  OOn  a«D», 

tionccon(liAt(speriadcaci)nuU4ic£et  intetpolita  quim  q.u  ilipulaou  otoiBM&l^  quifiipfm 

Hipuiauo }  qoac  n«c  naturaliicr  hoc  caA  tenet:  t^ttddrigtfm*  pttmd  ni/ri  Of  (vnTtfi.  niM.  QbU- 

cAm  poplUas  aaipiendo  miULiim  ptcii-  gitut  lamcn  nituraUicr  ,  hibjiijuc  ea  obligatio 
.^CDMre  aothore  tioi  ob%»ui^cik  & ii«fu-,  ^  cftei^s  ,oma^ ,  quos  l  iur:  ciu|k  habcnc  obU- 

iter  fir  duiliter  roo  pottiit  imlccb  iBpimlo  gytionct  lucLiralcs  vc  paHant  Tctemio- 

ftliam  obligarioncm  naturalem  priori  naturalr.  t)cm,cxccptioiicm  ^omj^enfationcni ,  deduc^io- 

OKMioccq^fraftnfieraaclinccffedo.  Fcuftra  nem  tttgit  6  midiu  vigt^nu  frm*  inUk  M  ligm 

wr6innItjpli€#HBnonrantobngftiioiiesclarctem  Fjffilww <y      Ubidf^ifimd^td  |.  km  Mm. 

naiar.r  ,  &gencris,  qaatum  poflerior  nihil  omni-  i'^r.  qudnd.  dm  U^^:.  ui.  Ugt  Sruhum  4Ul  Paniphi. 

oo  *dda$  oiloci.  Nihii  autem  adderc  poiTet  na-  lum  nmagtfinu  qntntd  §.  Mdu»  fnfrd  Dt  filumitt 

taumSmpttii     qaa  pet  ftipokitiaaeoi  con*  Ncnspe  qola  nihil  6cit  coi^i»  inrit'  ctaiH»  rc- 

trahcrctur  ,  ci  q  iam  pupslKis  iam  contraxifTct,  gulas  qui  pupillo  finc  cutorit  auth  ritajc  mu- 

^ouipum  accipien<lo  (iac  tocohs  authoritate  pc-  uiam  credic  pccuaiani.  Q|^Qq^do  tacitis  quiai». 

«■iMmb  t  qpb  Uctt      Inaitamm  «c«^ietHlo  po-  co  ftipidMar  &at  amhq^niuc  iHto&  n  (cripfi 

lillus  fine  totaco  oU%Mir  lurc  naMnli  kff  fh  tMbm  it$i.U  «ifMnf.  ^,^, , ,         j . 

c  f  liiem  qtueri  poted ,  &  /i  ,  quod  tibi  numeraui  ,  fub  impo{^. 
£bili  coadicione  ftipiiler  ,  cum  enim  nulla  Gi  ftipuiatio  maaebic  con« 


lator  quod  non  potait,  &  potuit  quod  nonvo' 

jI^^     6.  idcm^puirifdi^  \m. :  quo  cafu  nulium  ius  qiNcritur  /.  maltmn  in' 

ur^  •AiK.  'Catu.  ft  tfttk  gtur.  wi  fibi  l.  qutttes  9. 

Ra  T.  DV».  Imputate  fibi  dcbct  is  ,  qni  in  princip.  infr.  Dt  hertd.  inflitut.   Df  c.  Nuin- 

peciloiam  foam  dedic  mucuam  &  namerauir,  quam  «quum  cft  locupletaii  qaeoi  cum  altcrio» 

cor  fHpalstionem  ctfiicere  voliwrlc  *  8e  qoidcm  ttAar«  ILiHrf  atMDw  iuemtfim.  f^.  Di  ngtL  kr.  U 

nullam  ac  inucilcm  id  eft  fub  impoffibih  con-  mn  hn  ndturd  14-  Diccndilt.  indtb.  Loc.iplctJic- 

dicioac  conccptam.  Scire  enim  debuic  interpo-  turautem  cumaUcna  uStatiii,  quimutaampe* 

£tM  ftipolatloac  inccMitinenii  anie  rel  poft  oa-  cdnkm  aceepit  fi  noU*  cz  nttmentioac  aafecce< 

necacionem  ,  non  duas  contrahi  obligationci  tur  condiAb  prctexta  ftipulatlonis  pcrpcratia 

kd  vnicam  vcrbotum  ,  qux  li  non  vaicac,  con-  intcrpofitc  ,  cx  qua  fimilitcc  QuUa  nafci  adio 

fequens  vldetttr»^anUa  nafci  debeac  obltgaiio:  poflit.  Eilienim  U  intec  eos  igcbator  •  n  cx 

Ncque  ver2>  noaum  eft  vt  debiii  fui  ia&iiram  ftipulationc  potitl;  qaim  ex  nttmeracione  aStio 

faciac  creditoi ,  quocies  aliquid  eft  ,  quod  ci  nafceretuc  ,  non  umcn  id  quoque  a(ftam  vtde- 

oflit  imputari  ,  vt  puta  fi  qais  id  quod  ei  de-  ci  potcft,  vt  nollam  cAiooein  habcrcc  creditoc 

ct  Titius  ,  ftipulctur  nouandi  animo  ^  pnpillo  qoi  Sc  pecuoiam  fuam  numeraircc  ,  Sc  eam  fi- 

itne  cutocis  auchoritatc.    Nam       Ticms  qut  bi  redoi  inuclliter  ftipulacus  eflcr.   Non  ma- 

f»cioc  fiiic  debitor  liberatur,  &  pnpillos  nooob-  gts  qu^m  vt  debitor  eam  pecuolain  lucrare- 

igatur,quia  nuUaftipnlatio  cll.i.  fnUftk  tur  :  Cdmfi  adum  tllud  fuiilec  ,  non  dartmo^ 

tut.  quAut  Mfiir  tfifir.  vb^ut.  Non  enim  vtdetor  cua  peconii  debuiflec  fed  donati.  Long^que  v 

quis  damoum  fentire  quod  ex  culpa  fua  fendac  lia  ratio  illius  eft  ,  qal  aroiflt  debicocciD  1 


l 


fi^.  L  fMd.cmr  ciut^m  mM,  Di  r^l.  mr.  Ao  do  vtilem  &  eificaccm  obligatioocm  pcr  ftJpo- 

Bon  antem  m  calpa  eft  cccditor  ,  qui  pecaniam  lationcm  inutilem.  Intercedit  enim  eo  cifo  lc- 

quam  credldittftipulator  fibi  icddi  fub  impofli-  gitimusmodus  toUcndae  obligaiionis.  Idcftno* 

btli  condidonc  i  cma  fcict  impoifii>iIis  condi-  uauo  :  qoK  camcn  nec  alicec  valec  qu^  ii  po- 

dofnt  adteftfone  Tiilacl  ftipaladonem  Lmmfi'  fterior  iUpnlaiio  tencat  iattem  natnralitcr  /.  pri- 

luni  irtgtfinu  prima  ir.fr.   Dt  obligMtun.     4Si»».  L  m*  in  fin.  infr.  Dt  nnut.   Qnt  d  lujn  poteft  con- 

ia^tifibiUt  ftftim.  Dt  rtrbtr.  oUiut.  qoali  oec  aol*  tiogcrc  ctkm  iUpulatio  fub  impoflibili  condicio* 

mos  fit  acqofeeodc  hoe  cara  0c  eontrabends  neconoepta  eft ,  dafmodiiMmque  lUpulatioad». 

vlliiis  obligationis  /.  qUArtd  0-  prims  tnfr.  Dlfis-  eb  efl  inucilis  ,vt  non  ma^  natoralitcr  ,  quaoi 

W      Diceodum  igitui  hoc  ca(u  nullam  ccedi-  cioiiitcc  tcncac.  Cilra  ion  natnraii  non  mindt 

tori  tit  nameradbne  a6Hoacin  compciae ,  ne^  confentaneom  fit  qusim  doili ,  vc  Impolfibtllam 

qiic  condidlioneni,  qoianon  id  aftum  cfl  /.  cum  nulKi  pcnirus  fit  obligatio  /.  iiuptfiibilium  iP(.  De 

tnim  ftpt.  infr.  Dt  hmuu.  iunS.  l.  non  tmnit  iium*  njgai.  tur.  fiut  de  ntturtU  imffiiiidiutt  inttlttgM  fi- 

mn*  hn  tku.  Neqoe  cz  ftipuJaiione  ,  quoniam  «s  it  dmH  ,      fims  15,  iufri  i»  «wdigisac  iiK 

llipdatioiniUaeft.  Volnit  caim  hoc  caTa  flipiw  INMr. 

7  f  Scd  &:  fi  ci  numeraueco»  cui  poftea  boois  interdidum  e(l ,  mox 
ab  eo  (lipuler:puco  pupilloeum  compacandum:  quoniam&ikipulandofi* 
biadquiiit*> 
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>#J  §.  7  fcd ft  ei  «umertueri. 


Rat  DVB.  [$cuiboni<  inKrdtchun  cft  tan- 
^Min  prodig  ■>  in  hocdiftcttipupillo,  quodpiO' 
mitccndo fti|>iilanci  nn  loinodo oblig.nur.nc  tjui- 
deknnaturalitcr.id.6c];  ncclidfiiillbrcd.uc  potcH: 
/.ii  ai:  hmiib  infr  i»  vtrb  «U^  Piipil  lis  vcr6  promit- 
tendoctiam  (inc  tur«>ri«aiithontatc,  obligiturta- 
mcn  na;utal  itct  l  <.j.»fH.iiifrJt»oudt.  q  lam  1$  non 
inrc  natiTrali  l.qutipitpillm  ^<Mf.dtitiuUn.iHdtb.idt< 
qtn fiiituiffi,rtm lUTtpotffl  t fifUfiBm  fup.  dtrettpt.  tftti 
trimr.rtttft.l.  Stuhumdut  Pdmpbilum  ^(^.  ndturAlii 
d*  f«IiuJ.fipupi{Im  ii7.t»f  dtvtrb.tbbg.Vindigiisenim 
ftnoro  magis  quiin  pupillo  comparanduscll,ciint 
fimilitctprofutioro  qui  al.quid  promifcrit  ,fidc 
iBlTdc accipi  non  polfii  L jfi  rtt  yo.f.fiifitruf»  infr. 
4tfidtwfvi>i  rit^o  rcdditur  qtiianon  folum  (lipuia- 
ttonufuinterccnifrc.lcd  nccvllnm  ncgotium  ge- 
fhimelle  intclligitar.  <^ibu$  verbis  Caiuscuuis 
•*  lex  e(l,a)iam  mnnuat  diifcrcntiam  quxcdincer 
pupillumflcfunofum.  Pupillujcmm  omnvncgo- 
fkt-u  gerit  vtilitcr  tutoreaudiote.Furiofus  vero^ni- 
htl  omnino  nequidcm  autorc  ciiratotc,fcd  curator 
ipfe  umnia  gcrcre  debet  nominc  furiofi .  quiaccr- 
aum  cd  xtatem  allaturam  cfTc  ludictmn-pupillo, 
I»«  nitem  rcripifcentiam  fiiriofo  l.inntguui^.dtrt 
fiU  WT.  Ideoque  ciirator  futioll  non  tam  boms  da- 
cut  quamper(on^,quod  in  cutatoreminoiij  diucr- 
Ibm  e(t ,  qui  bonis  djuttf  non  pcrfonx  l.i.&ttt.  tit. 
4nurdt.fHrmf  txtr»  miw.dtni*  I  rit.  C.rwi  hic 
timpiterflc  curaCQt  dflfus  prodij^ocui  botiisinter- 
4ichim  cft,  pcifonx  prodit;i  magis  quam  bonis 
^''tusiniclligitut  quiaptodigusquantumadbon* 
•xitura  fiitit  fui  io  •  n  S^vitJH  tmtn.&curst. 

4iU.tb  hii.  N'  n  igitui  bona  comparatio  cft  pupdli 
JK piodigi»  Dfcc.  Bona compatano  eft  in eo,quo<i 


htc  traclat  Vlpianus ,  vt  non  magij conucniti  pof- 
fitprodigus  ex  fua  promidionc  qnampupiUus  ex 
ftipulacionc  interprnrafinc  tutor/s  aucnoritate.t- 
mo  tanto  minus  quod  ne  quidcm  nitmalitcr  prd- 
digusex  ca  promilfionc  obligatur<<.  iicuibtrtk, 
civ.n  tamen  pupillus  vt  dix.im.i  obligctur  nituraH 
obligationc  cd  qux  mcfiitix  fit  ad  agcndum, 
Non  cnim  ncRotium  gcrerc  pupiHik  hnc  tiit(..re 
prohibetur  fcd  fc  obligaic  Lpuptttiu  ^.infr.  dt  4tiih$r. 
tMt9r.Lc0ntT4  16  fupJtfdH  Pcnndc  igitntdicciiduin 
eft,fi  prodigu  cui  antc  intcrdicHo  icm  pccunia  nu. 
meratafuotat ,  mox  poft  intcrdi(3ioncni  ftifuil.ind 
creditori  p.omiferic,  non  ellc  impcdimcnto  eam 
flipulaiionem  qur  nuUa  c.i  ,  quuminns  falua  fit 
aedicou  condidio,qux  nara  fuct  t  cx  nutncritio- 
nc:qaam  ponimusfadla  fiiiflecxintcrualloantc  fti- 
pulationem,  cumponat  V  pianiisf.iftim  eflc  anic 
intctdiiSioncm,  fccutam  vcio  ftipulationem  non 
nifi  poft  mrerdir^ionein.  N.im  fi  itumeratioquo- 
quepoftintctdiif^ioncm  fadla  fuinet ,  non  m.igij 
potuiftct  ex  ca  nafci  coiididtio.quam  cx  llipulatio- 
ne  vllaadbo. 

3  Qutnum  &  JlipuUndt  fibi  ttquirit.  R  a  t  1  o  eft 
paullorcmotior,  &  quodimmodo  extta  rem  :  fcd 
quam  tamcn  cum  Accuriio  poffis  commode  fic 
intelligete,  vt  bona  (it  comparauo  pupilli  Sc  ptodi- 
gi  in  co,  qiiod  dii^um  cftncucrum  ex  llipulacione 
obligan.quouiam  &  in  co  fimiles  fant,  qu6d  ftipu- 
lando  poirunt  fibi  acquifCfe/.«&/fj4r.9.(n^  dituibtr, 
tutor,  Additfereniiamfciltcctfufioli  qui  nccacqui- 
rere fibi  pct  ftipulationem  potcft.  Nullum cnim o- 
mnino  nei;ociuin  gcrerc  potcft  d.  f,fii  fiiriofo  iJ 
eft,nequideinfibi  Vtile  Atpupill  11  Scprodi^u* 
polltinrdumne  damnofum  :  quamuis  m  ncgotio 
damnoibprodigus  fimiLor  fitfatiofo  quain  pupil- 
io  vt  fupri  diximus. 


S  fSi nummosm^os  tuo(iomine<Ie(lero,veIiittUos  *  abfentete^  ign<U 
pBtc:  Arifto  fcnbit  adquiri  tibicotidiiftiQi^era.IuIianus  quoquc  de  hoc  intcrror 
^atus  iib.io.fciibit  v«ram  etle  Arido^is  rBoteotiaitiinec  dubitari,  quin  (i  ttieam 
pecuniam,tuo  nomineiVoluntatc  tua  dedcro  ^  tibi  adquiratur  obiig^io :  cuni 
cottidie  credituri  pdcuniam  rautuam^ab  alio  polcamus ,  vt  ooAco  nomine  ctc* 
^itorCipegs  ^;futurp  debitqri  ^oilro* 

^J%.%.finmimt>sm»s.  •  l^bltcotitradum  bon«fi({ei,qiubnvtfltpalanonb 

Veluti  cuiuidam iute  cenfeatur  ?  /  <fr«rrairi(rfi(  7. 

11  Kt.  D V».  ?er  Iiber^  perfbnam  nequ^  adid  qnimmh fufr  dtptii.  l.  q«i4  i^rtunitm  y.fufr.  dt  ntgif, 

Mque  iliud  quicquam  atij  quxn  poteft  excepta  gtfi.HtS4^Q.vtrfii.dictb4mt>ifi.ht(tit.  Quamquani 

caulapofleffionisi.i.C.^<r4«Mi^/iWiMli.4r^.i.)i-  in  mutuo  di$cihus  eft  quam  in  ftipulatione  vi  d 

AiritM  ii.S.ftfUhtrMftt  infi.JlfigHir.  4^.  Obligatioaey  infit  padlum  etiam  inconcinenti  aprofitum  quia  li- 

cnim  omnes  ad  boc  a>fHfU2tx  funt, vt  vnuiquif.  cet  vterq^ue  contradus  ftri<5li  iuris ut.  Mutuum  tt- 

^uc  fihi  acqaitai  ^aod  fua  inteieft.  Vt  ai|Tem  ajij  roen  neque  confcnfu  neque  verbis  contentum  eft 

?'  uztator  a^o  nihil  inieteft  triea  Lf^Um  ifU  )8.  vt  ftipulatio,  fed  re  potimmum  Sc  tra  nttone  con-^ 

.tlttrivifi  dimbtr.  tbU^tt.  L  qusainqiit  11. ditbUg.  a»ti<iui irogsfti  luf. fitHninfi.bictit.Lfitibtij.fu.llt 

&4Si»/i.  Ergo B  n^iramos  meos  Titio  muQio  de-  f4lkl.iim  tSra<i.  C.  dt ntnmimtr.fu.  Tantutn ai»eft 

dcro  ,  licct  cuo  nomine.&veiutraos  ,non  magis  vtvcrumenc  poHic  quod  hic  hotat  Accarfiusplo* 

tibi  potcft  quxri  condiftio  ccrti  exhac  nunleta-  operati  padhim  incontmenti  adicdumin  mut  tO 

tione.quamfi  efliera  nbi  ftipalatus:quo  tamen  cafa  quira  ilipulationcm «  qudd  padbum  fiiis  flc  mutoi 

iamfuptadiximus  f 'turum  vtnuilatibiex  mcafti-  Tiribusiiirarut,ftipu1atioautemnon  nifi  fuis.Qiia. 

f  ulacionc quxrerciut  §  Kmtraui 5  fufr.   Imo^anto  iiveronon  etiam  co  ttra&ns  viribus  adiuuctur  ibl^ 

initius,  qoanto  i <-  fitmtus  eft paAum  etiam inconti-  polatio tis  cafib.is  quibus  pa&um  quodui  atUutnl- 

benti  appofiium  qu^m  (tiputatio  ad  produceo-  retur.  An  non  eoira  Tcrum  efl,  non  aJiter  cDfiiril- 

lamciuilcm  obligationcm  &  adlionem  n  t«  f^fd  duturafiiiileillum,  qui  inconrinchri  poft  contrt- 

Jbttmii.fnf  .dt  rtltgttflftnm  u  ktttnfi.dt  fthi.txfQn.  jflkumadhibuiriiipalaiiooem  ?  Qux  f  nica  ratioe$ 

A(<CAr/!b'X'MM''i.C.irH<r  ior.Quxnamcnimma-  propter  oUjim  padhim  jncontinerlti  adiediura  in 

is*yitiSc  poteftpa^  mcvmuieoti appaiixi ctiain  conaa^Ubai  &  tiaditioiuiiut  cctutn  parit  ctiatil 
Tom.llI<  C 
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ANTONII  fABRI  i.C.  RATlbNAL*lA 

aaiotiem/.Mifr4<ftr»«»tK»  j^i.  fup.dtf4a.  Et  vet6  femltjnf.dtfidtiup.rU.fuf.Dtfda.EgotAmencontTM. 

ttlminutmjmcx  co  ili<ftum  lit ,  quod  fiatdcmco  puco.bxciufmodi  ftipuiationc  acquiiimibiadlio- 

(uunil.i.§  4p;tfa4^.i/iy.^'cinotluceritiuimmos(.]Uo$  ncm&condi<^onemcerticxftipula(ione,reJ  i»> 

crcdidi  vcIutmos&tuonoHiincruirtc  vnquatuof.  cfiicaoetn ,  quiadolimali  excepcione  tepelli  pote« 

Cumdommiumnccamittatur,  nccinalmmtrans-  roa  dcbitoieiqucm  non  cft iqiium  ciiifdcm  pc- 

fcratur,niiiccrti$5£lce'ii'"'*  niodisuucr  quo$non  cunirf:naminc  duobus  :n  rolidumcflc  obligatum, 

eflnudadomini  voluotas  l  fiquuvi  17.  i.dtfirtntid  mihicx  Aipulatione,Titioatitcm  cuiasnominepe» 

inf.dtMUiutr. pfff.  Abfurdum autcm  vidctur  cx  mu-  caniam  meam  crcdtdi  ex  mutuo  &  niimerarionc. 

*    luorarcicondi^bonem  al)  qtiam  ciquiiprc  mu-  Excmpiocinsquod rcripninudinl  t.^yi/frtfwcfi*- 

tiium  couttanerit,   Augciiir  vero  ciubicatio  cx  co,  mumi  ijnfJt fitfuUt.ftrun.  de  fcruo  comreani  mco 

quo  t  Vlpianuscum  AtJltoncponit  mcmeos  num-  &  tuo  ,  qni  pccuniam  tuam  ali)  crcdiram  mihi  foU , 

mosvcluttuoscxtuonoirmc  numcrallc  .abltntc  rcddi  Aipulatuseft  de  quofaipni*(<§.nifmrr4«i/ir^. 

te  &  ignorantc.  Eilcnini  mutco  difiiciliuf  vt  ab(en-  Sed  fi  ^  contrario  pecuniam  meam  &  roeo  nominc 

te  &  ignorai-tc pet  ahum  quztatutadiocxtra  cau-  acditam  (lipulcrtibi  rcddi,liccc  ftipulano  incon« 

(amtiliorumfamilia$acqutrcntitinip4tcncibus,aiit  tincoti  appofita  fit,  diccndum  tjmcn  cllnihil  a- 

tcraoiumacquiienimmdomtnis,  &cxtra  caufam  dhim  ca  (lipulatione  >  quoniamaltcriftipulari  noa^ 

lcgaiurum  &  iidcicoinmtllbrum  qux  nulio  caani  potuii^.i^.mimtrjiri.  Obfcruandum  tamen  e(l,  et*^ 

hiiniinis  faiHuintcrucntcnie  ignorantibus  qu  >que  lamli  lus  vetus  itacompatatiim  eflccvteicutusno«r 

acq>iuuntut/.riim/)4r(r  77  ^  fHtd»  dtltgdt.i.l.filmfd-  mine  fuam  pecuniam  <^ui$  ali)  ctedidilTct.acquire^ 

tnJm  <  .§.ut>j/  Qutttfldm  fMtr  pof.  Dec.  Singulana  returcondidiocttara  iiacccHione  ,  ti  tamencxca 

qu^dam  tcc(  pta  funt  cir».  a  pccuuiam  crcditam ,  6c  cauCa  pignus  Jatum  cflet  ncccdariam  fiiiflc  ceflio- 

intcr  czicia  vr  poflic  (luis  obligati  cx  mu  uo  etiam  ncift  ad  tiansfirrcnda  iura  hy pochecarum  tanquam 

ci,cu!UsnumnKj$non3ccepeiic,(imod6pcrfidio-  qux  non  tam  per  numerationcm  quzfita  fuiflcnt 

nem  brcuisn  anu-  poflir.t  videfieiu$fuifle,cuicon-  vt  condidio  ,  quam  vi  8c  poicflatc  conucntionis 

clidboqu£titiir/yiti^u/4rt4i^.<n/.fcM(fr.  Inpiopolita  quz  inccr  ahos  fa^a  abis  ncc  prodeflc  debet  nec 

vcro  fpccic  hoc  coiingit.  Nam  ciim  mcosnummos  nocercl.yirmtf  1-.  f.pMSdqim  turptm  vttf.4tttttmntA 

doti.uiuosTino  vcl«t;uo5.&iuonomine.pcrinde  fi.f.dtf*3.  Quodluftinianusiramutauiti«/.i.C.p<r 

baberidebct  ac  fi  cos  tibi  primiim  credidillcm  ,  tu  quMftrftu.  mh.  4tqutr,  non  tamcn  fatis  bcnc  obfcr- 
deinde  Titio ,  quo  cafu  ncmo  dubt{atet  quin  &  tu    uata  «liaerfuatis  raiionc  iila,  quam  aitulimus  intcc 

mihi  obli^atus  clles  &  Tit  us  iibi.  Pleiunquecnun  condiaioricm  &  hypotliecanjm.  Etfi  videtur  no- 

contingit  vtilitans  puWu ? caufa &cxpedicndaturo  ua hzc luftinian •  conltitutio  non pcttincrc  ad curu 

femmgiatiaquomcKluCaius  loquiturui  6  /i4i//>K-  carumquiw/w*  j.  tta«Skaturfi  nummos  meos  veiic 

ftUum  i.inf.  Dtdutbor.tuttr.  vt  uUruttt  (oniumgtmd*.  tuo$  crcdiderim  tuo  nomine  abfcnce  le  &  igno- 

rum dUftmmwnd^ccmHttwr t  ^.S  fidfiAtbittTtmwfr.de  r/nce,fed  ad  illmn  putius  quo  ab^encis  nummos 
i/»iM/ (iM  rir.C)' i'x»r.  qiiod bicui  manu  hciia  tVl-    quiscrcdidecic  ciufdcm  abicntis nominc tanquarn 

pianUinoflcrin/ /Jtrf45.§  i.I>*iiir.i<#f.Maxiracaute  ipfius procurator,dc quo etiam in /  fidbftntk^.  Cfi 

m  mutito,  cuius  licuii  frcqucniifllmus  m3\itncquc  rrrf^r.Nam  &  dc  procuratore  nom-natim  luftini.»- 
ntccflArius  vfus  eftin  comcraishuminu  :  iiaplciif-    nus  tradat  illis  vetbis  qutfTtiWdttri  datd  vtlfuppm- 

tyac  iinj^laribiis  tihs  fuitailiimandtis  vt  canco  tad-  ytf4/!iii/&fuzinnouacionis  nonaliam  racionem a«l-' 
liorcsclfencad  contiahc  idum  mutuiiro  hominum  feitqu^m  qu6d  fi  procuratori  neceflicas  lcgibuff 
V.  luntatcs./ /^'J'  /<ri4.  Idquccft  t  uod  Vipianus  impufica  efl  cc<lcre  adionem  domino  contradrus 
hoclocoinfinuac  ctimiubncit  quotidie  acddcrc  \t i/i l.ftfftpu d^^.^.vU.infi.dt dcquir  ftf  conCe(\aeas 
vtc  '  ditoii  mutuam  pccuniam  ab  alio  pofcamus  fitvtquocafuabinitioinpcifonaliadione,&con- 
yt  cjm  n<  Uro  i-ominc  crcdat  fuiuro  dcbttoii  no-  di^iune  fuprruacuaeil  cefllio  procuracoits  ,  fimili 
ftro.  Quf>dcnim  fit  quotidie  iiccc  reiudlante  ali-  mudocontiadusdominus  caam  finc  ccflioncha- 
qaomodo  iuii$tatione  facilc  tamen  permittitur.&  bciedcbcathypochecariam.Nccfanipotcftnega- 
iianltt  in  ius  commune  pioptcr  vtilitatcm  publi-  riquinfi>uorabdiorfitillc,qui&conttadlu$doiui- 
carH/.<m^6.(  vU.  infr.  dt  frudrj.&qux  ntndum  \0.  nus  eft,&dominu$  fuit  pecunizaedicz.quim  qui 
qnod  dtcmr  i  -f.it pt^im.iunSl.vU.  C.qud  rt^  pigntr.»-  folius  conttadtus  idc6  dominuf  cft  qiiod  ciiis  no- 
lilig.pogA  vU.  C  dtfiddujf.  Fit  igitur  hoc  tam  vi  pai^i  minc  pccunia  numcrata  fit  a  domino  pccunic.Hic 
inconcinciui  poft  mucuum  a^pofiti,  vc  malcten  cnim  vnicumduntax2Ciushabcc,illeduplcx.Que- 
tac  Accuifius,  quam  vi  &  potcftatc  ipfiosconira-  admodum  &  illud  cxploratum  cft  longc  fauora- 
fhumutui  ,hoccft  numcrationis  pci mefadlztuo  biliorcmcum  cflc.t^uipcrprocuratorcm pecuniam 
nominc.Eadcm  ratio  facit  vc  fi  pecuniam  meam  Ti-  fuam  crcdidit ,  quam  fit  dlc  cuius  nomine  ab  aho 
tiocrcdidcrimiuonomine,camque  mihi  reddi  fti-  coque  domino  pecunianumetataeft.  Quid  enim 
palcr etiam  inconiincnci .  non  poflim  tametvmihi  refcrtan  quis  manu  fua  pecuniam  fuam  n.imerac, 
acquiteieefficaccm  adioncracx  fti^uljiione  non  anperroanumfjiprocuratotisJQwrenec  vUarou- 
magis  quam  condiAionem  certi  ex  mucuo.  Nam  cui  t atihabitionc  hic  opus  cft  cum  przcclfcrit  man- 
quod  couira  'dipnimcftin/.rifnt(nftn7.tn/.ifriMff4/.  datum:qu;  tameoncceflaiiaeftin  fpecie  d  l.fidbftm^ 
potiorcm  ciTc  cauiam  ftipulaciunis  quam  numcra-  rit ,  itcmque  in  cafu  huius  ne  aiioqui  no:i  modo 
tionis,  adeumcafumpcrcinct  quoisquifibipecu-  abfenti  &ignor£cifi:detiammuitopcr  aliumcon- 
niamrcddi  ftipulatuscllfuoetiamnomineeamnu-  didtioacquiracunquod  nonnifi  in  pcrforra  domini 
inetaucrit.Quid  i  Nihiliic  igicur  facict  ftipulacio.-l-  rcccfdum  cl},cuius  nomine  /ctuus  vcl  ftipulatus  fic 
ta  vidcrui  fcntitc  Accutfius ,  Ratiunc  illa  quod  a-  vel  mucuurn  dedetit,aliccrTc  contraxcrrc  /.  ttidm  in- 
dhonem  ti  quzfitam  cuius  nominc  pccuniam nu-  MUifii.'mfdt dtq.rtr.dtmin.l.ftTumvttdfitt6i.devtrb.*' 
rociaui.poftcailli  .^dimcre  no  pomeiim  nequidcin  bUg.  Non  qiiafi  condidio  quxnarccuicx  numerA-, 
incontiiici.ci  4r{  /  mdnddto  to.l.prtturdttr  tottrum  lione  fit  in  pendenti,  qiioulqucablcnnt &ignuti- 
iByfufrM£rfmtU,hieU\in  ad  tcm£adi/.Cr«fffiii  ^i.^.    tij  cmtttBominc  fa6U  cft^lccuta  liciatibabicio^ft*- 
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tim  htni(|ite  &  ipfo  inreacqutritiir  foL  numeratio- 
liis)<afadzpotr(larc]  Scd quiafiis,  ctiitunomine 
£ii.*^numeiatioe(l,a6l:onein  libx^u^/irnm  aHmit- 
terc  ndlit,&  cxcrccrcj  qoz  inpftoci  vt  <iixmius  ac- 
quin  noit  porell,  confcquCs  neceiruio  c(l  vt  aclto- 
jicm  habcre  dcbeat  is ipic qui pccumam,adcuquc 
iliam  numcrauit,  non  quidcm  dircdam  qiic  li  a' jj 
•p/biure  quxHtacfl ,  &^Uani  acquircre  fibi  noluic 
cum  altcrius  noniinenumcraucrit.fcd  vtilem  quac 
ncc  ip(i  dcncgaictur  fi  alicrius  abfentis  &  ignotan- 
hsncc  ratum/ubcre  volcntis  pecunum  ctufdem 
dommioominc  crcdidiircti././ ^t/wrw.  Omnimo- 
do  igitiir  adio  diteda  acqutrttut  ci  cuius  nomine 
pecuni  numerata  cft,  i  i  eftetiamfi  c6tradum  fuo 
nominc  gcllum  nolit  habete  ratuni:quamuiseam 
irmitiisexetccre  non  ccgatur:Etputc,n6(ub  con- 
idicionctlU  affirroatiiia  (i  raiibabitio  fcqu.-itur ,  a- 
fieoquc  ncc  fub  illaneg.itiua,  nifi  ratu  liabcrc  no- 
]ucrit,qu^p:tinde  aiftum  iufpcnderct  qunli  condi- 
cionalcmqii.amui$  minus  condici  inalcm/.jf^u^- 
imft  n.S.fefdtuuiimiffttmdeUgtt.^.;im  potMsl-acc- 
retrcfoltibilcm  fnb  condicione  vt  it.i  dixeiim  cx  /. 
^mf  dtmir-mtddiR  UM  Itg  itmmijfPUne  vtilis  ncc 
acquiritor  ftatim  ei  qiii  pccunia.quamui-.  fuam  nu- 
aaerauit,  nccaiiterquamfub  i:Ia  condicionc,/!  is 
cuiosnommc  umcr.uapccunia  c/},ratain  cam  ha- 
berc  no  it  d.l.fi difcntit Li.CJt tblig.&  t£\un. 

a  VtUatiin.  intel  igccum  Accurfio,  dumneper 
(adiectotcmhoc  fiat.Nam /inummosmcos  quos 
aJi|  numeru  vifaaam  muiiiosacda  clTc  ruos  cum 
te  veta  lui  t  mci,nulla  cx  cmfmodi  numcracionc  na- 
fcc(urcondi<fUo,ncque  tibi  quamui^  cuonomine 
crediti  /int,quia  non  funt  fach  accipicntit.cu>B ne« 
•uimtu  in  rocfucriitr.msfcrcndiin^HfTidomini/, 
ijcc  fiicrim  forcartc  nummos  crcditurus  /I  mcos  cf- 
fc  fciuilfcm :  Nequc  mihi.  1^01«  ncctogitaui  de ac- 
quirenda  mihi  a^bnc ,  non  m  <gi$  quim  de  ttans- 
fercndo  dominio  nummomm  mcorum  quosputa- 
bam  mcos  no  eflc:Ncc  quod  ros  cgo  in(e  tradide- 
rim  ad  rem  fai  it.  Non  enim  omnxs  craditio  etiaiu  a 
dominofadfatransfcrtdominium ,  fed  ca  tantum 
^ux  fit  aniino  transfcrendi dorain!j/.p/r./«p.  V(u^. 
^im.(*iutt. nec  quifqmm  ecrans  iii  (i&o  rem  fium 
•mucit  vc  maxime  alij  cam  cradac  l.fiprtcur.  mm  35. 


iafJt  Mq.rer  dtmin.Li.S  futtilim itif.dt  ctndtH.cMifdMi 
Quidecgo.'Anisquinummosacccpicimpuncrcti- 
ncbit  vr  fi  volct  clTc  pcrfidus  nuila  a«aionc  conuc- 
nin poflHt  ?  Imo  qui  eos  nuroetauit  nec idco  domi- 
nus  eflc  defiit  vmdicarc  illospoterit  tanquam  fuos 
ficxtcnt.Sed  li  confumptUinr,tiim  dcmumcondi- 
cet,fed  ca  coditioncquinonumcx  numcrationc 
nafcatur.quamcx  confumptionc  vtinLrcgMjli  n.f, 
vlt  &ltgib.ft(f.inf.bacti  8c qu«  vtilumco iiidicio  di- 
ccndacdpotiusquam  ditcda,cijmcxpoftfadto  6C 
ex  acciden ti  nafcatur,non ex  contradu.Q^amqua 
iUudeciam  nonmalc  dici  mco  iudtciupotclt ,  Vtii 
lem  condi«!iioncm  dandamei  cums  nomincpecu- 
nia  numeracaeft,  fi  modo  cam  numerationem  fuo 
nomincfa(5i:am  habcrc  latam  vclit ,  malifqucdo- 
minusqui  pccuniamfuam  numeraiuthabcrchunc 
obligatum  ai^one  ncgotiorum  ge/torum  ad  refti- 
tutionem  pccunixquim  cttantcs  adhuc  nummos 
fuosvindicarr.  Nam  li  lutcdomini  vindicuc  cos 
vclic,quomodopotcft  /iextcnt?dubjcadum  noneft 
qiim  prarfcrri  dcbcar  non  domino  codicerc  volcti. 

b  mtdm  ptcuniam  tut  nemuit  vtluatdtt  tUA  dtdtr», 
Rat  DVB.  Etiamli  abfcnte  &  ignorantc  tcnum-' 
mos  mcos  velm  tuos  alij  ctcdidcro  &  nuincrauc- 
ro, tibitamcn  condiclioacquiritutvtproximcdi- 
dlumcftcx  Aiillonc  cuius  fcntcntiam  non  miniit 

rirobauitlulianusquam  Vlpianui.Fruftta  crgo  lu- 
laniishicadiecit  vtrba  illa  rtluntdtttu».  Atquc  ta 
tioftcrpucac  Accurlius  ca  abundarc  &  fubaudien- 
dum  maxim^,quafinihd  interhtan  dcdctun  vo- 
lcntc  tc  5£  ignorante.  Scd  mihi  probabilnis  vide- 
cundeo  addica  eftc  ^  lubano  vccftcc^um  tci  pottus 
qViire  porcftaccm  iuris  dcmonftratcnt.Etii  cnim  v- 
ccoquc  cafu  iiuc  volente,  fiuc  igno  itc  te  mimmoj 
crcdidcro  tuo  nominec6di(tlio  cibi  quzrit'jr,lira- 
mcn  ratam  habete  nolis  numerationcm,  iiullius  v>^ 
tilicatiseft  ilia  condiiflio  ,  fed  mihi  qui  nuraeraui 
dadacft  non  qu^dcm  dirct^a  fcdvtilis  vtfuprado- 
cuimus  cxd,LJidbftntii  ^.C  futrt.ptt.  Volutatcmigi- 
cur  tuam  intenienire  fempct  necclTc  cft  auc  ab  mi- 
cio.autcx  poftfadlu  non  vccondidio  cibi  acqtiiia- 
cur  ipfoiuiered  vtloiitibi,  &quidcmcuin  cftcdu 
&  vtdicacc.  Ahoqui  non  impediet  tua  dirccta  quo- 
rainiii  acqiucaturmihivtUis. 


9  ^Depofui  apud  te  dccem :  poftea  perroifi  libi  vti.  Ncrua ,  Proculus  etiant 
*ntcquam  moucatur,condiccre,qua(i  mutua,t»bi  ha:c  pofTc  aiunt,&  cft  verum: 
Vt&Marccllo  videtur.animo  enimc(rpitpoiridcrc.crgo  tranfitpcriculum* ad 
cum  qui  mutuam  rogauit,&  potcrit  ei  condici. 


Ad^.vU.Def$fmi. 

Rat.  DVB.  Abfucdum  eft  dicccc  pcciiniam  tt 
qoocunque  contrat^lu  nuda  voluncate  ficci  pofte 
ctcdicam.  camctlipecunia  peneseum  fit  qui  iilaffl 
habetc  vultcx  caufi  mu^ui,Cum  mutuum  nonna- 
do  confi:nfu  fed  te  &  cradicioncac  numetatione 
concnhatur/.'7iiiMj9ff4  {4.tii/m<(ffi/«r.Ergo  fi  dcpo- 
fucnm  apud  te  dccc,poftea  vcr6  id  cft  cx  intctuallo 
pcrmdcrim  tibi  lis  vti ,  non  ideo  dicendom  cft  fieti 
ca  inutaa  pnufquam  ea  de  fuo  loco  pet  ic  niouean- 
tur.Przlcrtim  cum  ptiufquam  moueancur,non  alio 
iure  poftinc  vtdeti  clTc  apud  tc  quam  quo  ab  initio 
fiicruncidcftex  caufi  depofiti.  Exqiu  caufa  cec- 
tum  eft  non  folum  dominium  non  transferri  ,fed 
neqoc poftclGonem  /.  UtH  i-j.inf.dtftfit.  Sare  cum 
pettc  moucniur,vt  iis  iam  vtaris  quafi  mutuis ,  no- 
Sahxc  po/Tcnio  eft ,  qiuc  npuam  caulam  habct  ni- 
Tom.  III. 


mtnin^nutui.  Keqoe  enim  nouum  eft  mntare 
qucml^Pcaulampullc/Iiunisnouo  tituio  /upcrue- 
ciente  Tiunftliim\\.%.qutdviilgt  ittfr  dtvfuidf.  MaU 
igimt  Nerua&  Ptoculusdixcnmrpoflcmeh^cde- 
ccm  cibi  condicere,priilscciam  quam  moucantur,' 
Ncqoe  ret6  mucuaneri  aliter  pofTunt  quam  fide 
ineis  fiant  tua  /.  1  $  «ppt&dt* /«pf.Dominium  autcm 
quod  meum  ftiit,non  nili  pei  mediam  poftl/lionem 
cransfctciin  te  potcft  l^pncuTttmm  8.  Cdttuquir, 
ftf.  Necrunum  poftcftionifi  pcr  adum  aliquensi 
corporalem fiuc  cadiiidfiatiiueoculis  L  i.S.  ftn.l. 
ifutdmttii.S-jivtndfttrtm  infjtd:i!ILtit.L  timrtt^G.  & 
jiiq.fuf.dtrttvtndK.  Qiiam  ob  caufampomc  Accur- 
fiuspccuniam  depolitampn  entcmiiii/Ic,&inc6- 
fpc^u  contrahentium  vt  1  anc  obicdlionem  ,  elFu- 
giac.Maxiroi  vci6,quia,^inqiiirillc,  nemo  poreft 
loloanimo  incipcrc  pollidcrc  Ltjuemddi  idSim  ^.ivfi; 
dttuquirftff.  Dzc.  Mutuuro  cft  quoties  ^  ccuniade 
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inea  fit  tua  dummodo  ea  mente  vt  mifii  tantun- 
demrcftituaj  id  clt  quod  litciufdcm  gcnerisi^oni- 
tatis  &  qualitaiis  d.l.  i.  tu prin.  &  t,.  gpptlUtd  vbi  dixi 
fup.bti  fir  Atqiiiin  cafu  piopofito  pecuma  qu?  fbit 
incuqiiandiu  manfitin  caufa  dcpofiti  fadla  cft  tna 
ftatiin  atque  pcrmifi  tibi ea  vti:Ncccnim poterasea 
vti  cKta  tuitum  quanJia  mancbat  dcpoHta.  Et 
cum  anteac/Icsobligatus  ,  vt  cadcm  ipla  carpora 
nummor  m  reddcrcs  qux  focrant  dcpoHca ,  [non 
cnim  potcftdc^>ompccunia,itccproinde  debcriex 
caufa  depoliti  (■i<i  pcrmodLimfpccici]iam  non  tc- 
ncris  nifi  vt  reddas  tantundem :  qux  rcscgrcditut 
norini:nosdcpolKitcrmino$,vt  Papinianutloqui- 
tiitin/  Ludusi^  iffdtpcfit.  Qmfcjiiisaaicm  obliga- 
cus  tantikm  cft  vticfticuat  tant  indcm  ,  hoc  iplolit 
dominus  proprictatisitum  quoquc  ciim  in  care  v- 
fumfnidum  ab  tnitio  folum  habuit ,  vt  in  i.fivini  7. 
^pajf.fup.  dtvfufi.  rtr.qutvfKionfum.  Ncc  adtein 

fic:tinct  quod  ;  ec  nuda  voluiuatc  ncc  (Inc  ptjlfcf- 
lonc  doinir.ia  vci  amittantur  vcl  transfcranrur. 
Ncutrum  cnim  horum  conttngit  in  hac  fpccic  in 
qua  dominium  acqumtur  de/ofitatiu  non  quidcm 
pcr  traditioncm,qu9  ncc  eft  ncccfl!iria,cum  rc  s  tra- 
aendaiam  pcncscumcft  cui  tradi  alio  Hiin  dcbc- 
rct  %.tnitrdum  lnjlit.dtrtr.dwifl  tf»*rdtit>  t  •).§.i»Wfr- 
duni  infdt  tc<j.rtr.domtii.(ed  camcn  pcr  mcdiampol 
fclTioncm,  quanuu  dcpoluar  usctrpiftianimo  tibi 
acquitcre  ftaiim  atquc  a  mc  irapcnafti.vt  ea  }>tfcu- 
nia  libiliccrct  vti :  quamuis  nundum  cam  connc- 
claueris  vt ca  qualt  faifVa  tua  vtcrcris.  Satiscmm  cft 
quod  patioream  pccuniam  •  ircapudtc,vtquctibi 
licraf  cam  proarbitrio  &  quafi  r<iam  cum  volctn6 
foliim  lonti  cdtrc[qux  tcs  tc  a  furti  cantum  aimi- 
nc  Itbcf  arcc  lled  etiam  expcndete-  Potcft  enim  quis 
incipcrc  animo  folo  eam  rem  poftiderc  quam  pe- 
ncs  fc  iam  habeat,licct  n.>n  fittlla  in  cofpcclu  dum 
modo  nouusfupcruencnt  titulus  q^i  luftamcau- 
lam  prxbcainou*  poflcftlionis  dj.  nonfoUim 
it vfutdf. In quo  ccftddcccp tus  cft  A  ccurfius.  Id  e- 
nii'i  cftquod  Vlpianushic  (cribit,  Anim» tnim cctpit 
ftftdtrt.  Ncctamcn  dici  potcft  qu.id  idcm  Accut- 
iiu'>  tentat  fpccialc  ac  liugularc  clfe  in  mutuo  ,  vt 
quamuii  pccunia  qux  datur  mutuj  non  fit  in  con- 
fpcdueius  tamcpofltllioacquiii  pol1it&  pcr  pof- 
fc  llion  cm  dom  i  n  n  im  «r^m.  /. finguUrta  i^.inf.hK  tit. 
Ratiuenimilla  quamadlcic  Vipianus,qu6ddcpo- 
iicarius  cccpctit  animo  poftidcre  pctita  cft  vt  appa- 
rct c»  iure  communi  non  cx  fiiiguiari :  Quod Sc  A- 
fricanus  apcrtc  doccxtnd.l.qiitnt^9tid^/^..if.f.m4nd4t. 
vbi  poftq  am  dixit  non  cllc  rccipicndiim  vt  cx 
'<}uolibcr  contra<^umutuutunuda  voltu^te  fiat, 
fubi  cit  fimile  noncne,qti6d  li  pccuni.^^piid  cc 
dcpofitainc  nucnerit^vt  ciedicamhabcas,fiatcre- 
dita-,  Rcipondet  cnim  tticffc  quid  tUMnummiqui 
ntti  trtnt  tui  fiunt,  \  d  aiiam  vcro  obicdioncni  qiix 
ex  eofumi  potcfat,quod  li  ^  dcbitorcineoiulTcrira 
te  pccuni  am  accipcrc  capariter  crcdira  fiat.Refpo- 
dct  id  btnigni  rtttptum  tjjt.   Vt  intclligamus  priorc 
cafu  non  xquc  bcnignc  icccptum  aliquid  clTc  con- 
tra  iunscommiinis  regulasjcd  cx  mcra  iiuisratioo 
nc.  Etccrt^  fingulana  quxdam  rcccpta  funtcirca 
pecnniam  CTeditam,quo  modo  Vlpianusioquitur 
wd.lfi^guldru,{ed  nonomniaqtio  modofennre  vi- 
dcntuf  plciiquc  inccrprctura  ,qtii  vteuoiuant  Ce 
ex oron  biisfctcdifficuItattbu$,quqnoiiuauC9 oc- 
currurt  in  hoc  tudlani  cc  mutuo  ,  palTim  confii- 
giunc  dddd^fu^ftUrUi  /icot  Sc  impetiti  plcciquc  itii  A 
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HCn  emmum  io.fup.dtUgA.        *  **  ^  ' 

a  £rg§trdn/itpertaUiim.  RAt  dvb. &Dec. ea- 
deraqux  ad  (entcnciam  prxccdenccin.  Ideo  enini 
vidcbatur  non  trar^lireiericulumad  cum,qui  mu- 
tuam  pcctmia  rogauit,quia  nec  vidcbamr  cflc  mu- 
tuumleddcpofitum.  Non  folet  autein  pcriculum 
addcpofitarium  pcinncrc  fi  non  ficindolo/.  5. 
mncvtdtMduminfr  ctmmtd.l.  tvntrdSut  luinfi.  dtrig. 
wr.ldcirco aurcin  pci linct q-na  poft permillioncm 
vccndidatam  depofit.iiioiam  non  cft  dcpofitum 
fed  mutuum  &  qui  eratdcpofitatiusfaduseft  pio- 
prietarius,  vtdixirau-..  Pcncuiaiguuradcum  pcr- 
rincre  confcqucnscft  tanqUam  addominum  t.tjud 
fntuitit  6.lfiguM  9.  C.depign  ait.  Prxfcrtim  cum  fit 
taci'iu$  vt  pcticulum  cafusfoftuiti,quam  vtdomi- 
niuminaliqucm  transferatur.Sufticit  enim  vtnon 
nifipcrcum  ftet  quorainus  fiac  domiuus.quarauis 
nondumfit:vt  ccf  ncic  cft  in  cmptotc  quilicct  non 
fiatdominusantc  traditioncm,ade6quc  ncctradi- 
rione  fccura  quoiifquc  piecium  foluctit  f.  vtadit* 
UiftJt rtr  dtuif.iquod  vtndidit^.l.vt rts  ^yinfr. Dtcontr. 
«;/^.pcricu'o  tamen  Dbftrint>itur  ex  dic  pcrfcdfce 
vcnditioni^.quxnudo  confcnfu  pctficitur  §  cum 
aaitm  lr,fiit  dttmpt  &  vtndu.l.ntttgdrio%.&p4^.iMfJt 
ptrK.&  ctmmtd.rti  vtndtt  Nempe  qiiiain  iplius  po- 
tcftitccft  precium  quandocunquefolucrc,&  folu- 
toprccio  agcrc  cx cinpto contra  vcnditorcra  adrc 
tradcndara  ,  arque  ita  vci  cura  in  mora  conftit:icre 
vcl  adigcrciiium  ad  tradirionem  ,atquc  itadomi- 
nium  nancifci.Cum  tamcn  non  lit  in  poteftatc  vc- 
ditorisqiiamuis  inancat  dorainus  vcrcm  quam  vn^ 
vendidit  rurlum  vcdat  aiteri.  vt  fc  cximat  pencuio, 
ncc  li  cam  fi  adat ,  nifi  vebt  etiam  fidem  dc  prcao 
habetequod  cctt^  maiorispericulicft  quam  vt  ira- 
putaripollitvcnditori  cur  1 1  non  fcccrit  Similiter 
igitur  &  in  propofito  diccndum  cft  periculura  ad 
depolitariuin  quirautuam  pecunumrogatiit,&  cui 
pcrraiirum  eiiea  vri,omnimoHopcnincrc.Non  ob 
id  loliim,  quod  contraito  ea  taticnc  mutuo  fadlus 
fit  dominus,  idcoquc  cerri  condidione  cx  mutuo 
non  vindicationc  aut  dcpofiti  aftione  tciicatur. 
Scd  etiara  quod  ita  pofito  itue  vt  ncquc  poflcf- 
fioncra  ncqtic  dominmm  pccunix  dcpofitx  pniii 
haberct  dcpofitarius  quam  mouiflct  cam  Sc  tcrigif- 
fct.in  iplius  tamen  poteftatccft  moucrc  actangcre 
quan docun quc  ve i i t. Non  au tcm  pcnnde eft  in  fa- 
culcate  Sc  arbitrio  iilius  qui  dcpolitario  j^ctmifit  vti 
pccunia,vt  cum  prohibcat  poftquam  permifit.Co- 
traiJhiscnim  orancs  quiabinitiofunt  voliitaris.cx 
poftfadofunt  nccclfitatis//f«(r  j.C.</*»4/i  &  dHion. 
fic  ui l.qui ntgttid  f^.vtrf.bi  drgumtnt.vifmdnidt.Con-. 
duttt  fctmr  fciiiccc  condidtionc  ceru  cx  mutuo. 
Noli  cnim  diccrc  cum  Accurfio  ctrti  (tndiSiont  gt. 
ntrdli&^cuU qua/i  fit  duplcx  certi  condidtio.ge- 
neralis  vna  &  fpcciaiisaltcra,  quod  certe  non  ma- 
gis  vcrum  eflc  puteft ,  quam  vt  voaeademquc  nu- 
raero  &  generalis  <it&  Ipccialis.  Vnica  cmm  cft 
qux  ideo  gcneraiis  dicitur  quia  ad  plurimas  fpe«  • 
acsaccominodatur,  fcdquxramcn  cxercerinon  ' 
poceft,quin  adccrum/pccicrarcftricb  fii&acco- 
modau.  Scirc  fiquidcm  adlor  dcbcc ,  cx  qua  caufa 
vthtcem  con  ficerc,caniquccjurun  in  iibelloex- 
priraerc/  c^<ifli*dlfiw  i^.S  dilnKtsuif.dttxctp.  rtiui* 
iif.Ncc  liccrceidebcnn  taniaadrione  idcft.iam 
gcncrali  vagari  vt  circa  .idlionc  dc  dolo  l'aiiliu  ra- 
riocinatur  utUttmtxigit  16  fupj)t  i/Wj.Nosin  fiipc-  ^ 
rioribus  lam  fzpius  dixiraus. 

w.iim 


X 


t)E  kEk  CREDlt.  SI  CERt.  PEtAT.  il 

io.Id  EM  libio  i^d  Ediclnm. 

'/^Vodfi  ab  initio,cum  dcponcremjVti  tibijH  volcs  pcrmiferorcreditam  nott 

^^clTe  anteqi)am  mot.i  iit,quoniam  debitu  iri  non  dl  cettum ». 

sAdl-^Hodft  jhinUio  lO.  ptignaruibus  /  vVtfJgiuntui%i  dtug.iur.\t:\  ab  ini- 

tio  loliiin  cfledcpolicum.vcldeniq;  (blummuiuG, 

Rat.  DVB.  FaciliuscftabinitiocoiurAbi  mu-  nonauccmdcpoIiui.n,po(lLa  conucrhtm  inir.u- 

tunm,  qnan^vtcxdcpoflro  ,quod  cuntf.iclnm  .ib  tuum  :  v]uomodo  ceuc  conucriiturciimab  micio 

inirio  fijcntrtat  poftcimntuum./.i/x/iHWfM  ;4  in/.  nnJum&fimplexdcpcfitumfuu  i-oftea vcr^.&cx 

ni*nddt.^.x^o  qu;;rc»potcftcxpoftfadl:o  conucrtcrc  incer.ialto  pcimiflumcft  dcpolitirio  vti  pccuma. 

depofiiu  in  rrutuum  v.iulto  magis  racerc  poteft  &  At  cim  perminioni  vtendi  pccun; j  dcpc!:t4  ab  i- 

deoci  vt  abinicio  lit  nmtuum.Atqu:!]  pnmum  dc-  hitio  conceflx  .idictla  cft  condicio  irijyit'«]?i,idi- 

pofuenmaptidtedecem,poftc;ivcrocxintcru2l!n  pfum  contintjic  quod  lidq  ofiaim  llm;'l:v'.;ter.i^i 

pcrmileiinuibiiisvti.foljiKapcrmillio  vtcdiLicit  inicio  concriccum  elLt  ,dcindc  cx  pottfacto  pet- 

rrdepofico  mutuum,\Tdidumeft  i»  i.vlt.  Itgifpr^  miflum  depohoriovti  pcciiniadcpolita  vifc.ib  i- 

ctdtntu.  Ergofi  ab  initio  ciimdcponcrem -ipud  te  hirionihil  iiiritncnimdcpofuu.-.ilit.fedquoJta- 

decera.pcimiferoiibi  iis vtili  volcs,  dicendum  cll  mcn  ex  poftftclj  coniieruiur  in  miutiu:Tuncni- 

mutnum  mcconinixlflc  non  d?p6lltu:n:vcfo!cni  mirum ,  cuin  depoliunus  fado  iplb  dcciaraucric 


in  citciis  fcrJ  omnibus  m.'iofis  cllc  ino;ncuci  c.i 
qua:  ab  imtio  fiunt  quim  qua:  c*  p<iilfa*5to  /.  iuru 
gtHtiMm7.f.^ut/iinoJjrxduu,"ilnts^i  fup.Dtp,t3.Uni 
tt$  ^.C.dt  fa/l.ii.t  t:}i^t.&vtnili:.  Nec  obflarc  vidc n- 
tur  veib.i  illa  pcr;iuir;6m  aidica/f  p»/*»,  liuc  quod 
etiainn  non  clPcnt addita,  fubinteiltg:  t:unc  debc- 
rcntjciimnon  ntcogcndus  vllo  cadidcpolictrius 


Vcllc  fc  vtica  pcci:ni.i,quod  (ktiii  n»>  nilicx  :nicr- 
u.ilfo  &poft  t<.)ntr.icluin  la  n  dcpofr.Uinl.ivCicpo- 
tcft.itanec  meliusquam  mouirdo  pccuniam  vt  lcx 
aK.non  vi  Accarf  luicrprcutor  vcendo  vuluiuanc 
prcunia.  ttficniiniion  vMuufiacim.liifficii  ra.n.n 
ud  comicrtcudumdepoluum  in  mHtuum  vcpccu- 
niammoui..ii,quam-Iioqui  moucrc  in  (acviiilonc- 


vti  ca  pccuni.T  li  nolii ,  condtcioncs  aute.u  qi ix  ca-    pe  lignaio  dc  ciitam  ,  oc  cor.:r-ctarc  ciira  hirciim 


cite  infuntnihilfolertntoperari/.4/f^a4/;(iB  luj.tnf. 
de  c»ndu.&  dtmiftjl.fiuc  quod  non  ulius  corum  vcr- 
boruin  lcnfu>ucc  maioc  clfcchiscflc  pollu,ctimcx 
poftfaftoaddicafuntquam  cumab  inuio.Atqi  ita 
gloflruorts  nonnuili  quos  Accurliusrcfcrc, cxifli- 
tnaruc  nihil  reftrrc,an  veibahzc fi  r«//f,addita  fir.t 
ab  initio  cx  poftfaclo,  fcd  tantikmcflc  diftingucn- 
duman  addita  finc  necnc. Df.c  tnitiuiTi  c6tia(ftus 
icmpcrfpcdbnduin  cft,maxime  ciim  dc  nominc  ac 
natuia  cotiuactas  dubitatur  Ifi pTtcurutoTttA  f.inpr. 
iftf  m*fiddt.l.x.f  .fifirruus(oJef>»f.l'otatir^ni  i  i.inf.  De 


non  (.lolfct.  Pliij  .iici),*  ciain!!  dtpolii:iriuscampc- 
tuma  ii non'lu:"  mouf  ii  liia  r.cn  vcibisdtclaia- 
ucncvtllc  fs  cni  iv  ,iK-i.'A:.;'.:ir.i;ci;: ,  ibti-.ri  hcti 
pcciini.nn  niuni.!:!Vqud;  rr.u.  futiai  dcpcllu.  No 


cnim  vuiSftcuni.T:dcpolic.i;  iliC  cftquj  dvpollcuiTi 
cop.acitic  III  mutnum  (td  r.n.-ccracaporcfias  6cde- 
darata voluntas vtcnfli,quam  vt:am.,;rcmrcrpra:-  . 
ccdcrc  ntctinjcH  vtliciuuviui  icc}ui  j^olTicrf.Vvif. 
UgafTOxijKeprtitdtntit.  El  vtrC»  quid  iiuticll  .in  vcr- 
bis  an  factis  volunt.1sdctlaictui>  I.ko»  tdniiim^.  irf. 
R4/.r«»6jiift-,Puma  ijitut  drchr.uio  volftiuis f»f- 


SC.fliiitd.iknn  m  dcli(fiis  folcmusdiccrc  propofi-    ficict.vc  &  in  fpccic  l.fistxltgAtnm  65.  §.  i. ddig.it 


tum &:  voluntatcm  diftingucrc malefiaa /.  qui iniu- 
T'ufi\.inyr.ittf  itf»rt.h.t(\m  |)onirnu$  cnntradtum  dc 
quo  ttaciamus  inccpilfc  a  dcpoflto.  Sic  cnim  VI- 
piinas  loquitur,^»i//f  .«tfMiho  r<}»i /{^/jflnCTfjM^depo- 
litum  igirarab  inttto  fuit.non  mucau:ncciut(um 
potuit  iieri  pcr  rerum  hacuram  vtcodcm  inftantiSc 
<lepofimm  clFet,  8c  exde^pwfito  flcret  mutuuin.  Id 
cnim cx  qao  aliud  fit,prarcxillcre  neccflc  cft,  ftcii-  dtj 


Nccadrcinptrrinct  qtiod  obiicit  Acc:iiiiu  ■  ccn- 
duioncin  illa/irc/a  cllcni;r.tsextcnliuim,&  ad- 
mittttc  voluncatistnutationcm/./i/?i6.§,i.i)»f.Ai5C, 
Tw/';r/2.qium  non  aJmittcrenchxcverbayj  vtUuru l. 
fiftipuUtufutrim  -jG.lfiquu fiipuUna  iii.  dt  vttb.olUg. 
Vndc  infirrc  Acturlujsfucurum  vt  mutaumcflc  fe- 


dum  philofophos.  Ob  cimqac  caufam  ponit  Vlp 
iddiufuiflc  vciba  ilUyi  w/w.quoniam  alioquifinc 
jl'a  condicionc  non  poflet  depofit.im  ita  concra- 
hi  .  vt  dcpofit,vius  pccumi  drpofita  vti  poflct. 
Eflctenim  pmftio  conffaria  ipfi  contradVui  natu- 
rrque  &  cffcntix  dcpofiti.ex  ijuo  idem  ipfum  coi- 
pus  quod  dcpofitlim  cfl  &  in  (pccic  rcdai  oportct. 
nontanmndemirt  gcncrc  l.Ludus  i^.ififdipejit  ficu- 
li  c  contrario  na:uri  mutui  rcpu^nai  vt  idcm  rcd- 
daturjie^d  tantundcm  icddi  oportcci.i.  tnpr.fup.hot 
nr.Qi^od  ciimcucnit.vt  paftio  in  alic^uo  cotradfu 
ippolicarcpugnetcontractui,  nctcflc  cft  vcl  con- 
u-adhim  perire  &  inalium  coimacf  Q  transfbtinari, 
vtmaior  paftionis  quim  contractusratio  habca- 
tur,  VI  in  l.vhtu»  donntitr  i^.inf.dt  itiort.  ctufdon.vtlpt- 
Sittitm  rtiid,'  vi  contradus  retincaturvt  iixl.itiin 
fmario  ii.mpTw.inf.dt  pr«4r.Dccumttamcn  intcr- 
preMtionc&  cmciulationc  vidcnda  ftinc  qu^fcri- 
ipfimus  in  Error.^  detMl.yj.  T)ttrrar.prdgmjtt.  Sic  igi- 


piusincipercc,&fcpiusdc(incrct,mitr.ttal\*piuspcr 
dtpofituium  vo!untatc:qiiottil!c  ablurd-.im  tilc 
aic.Semcl  cnim  dcclar.ua ptr  dcpoii-..»rium  vol.in- 
tatc  ftatim  vcru::-.cll,  pcr.mifllim  ci  cflc  vti  ptcu- 
nia.qua-pcinillio  ilia  cit  cuius  foIr.i<;  pottltatc  f.t 
vt  dcpoliium  cofuicrtatuv  in  niutuum ,  non  ctiani 
volttnuidcpolita  ij.  licti  vo!unc.Kc:«  illamintcr- 
ucnirc  neccirc  fii  tanqnam  conditioncm  finc  quji 
non.vt  dcpolici  conu^ftlio  in  mutuum  fiat  Ptf.iii(- 
fio  autcm  illa  non  v.-iriauir.qujmais  miit  jca  &  va^ 
rint.idcpo(icarij  voluu:t:ntr  rnrliis  nouumcft,  vc 
vcibailia/Jt'ff/«cxprcflinadiCiJfa.nulnimoptrcil- 
tur  ctiam  illo  cafii.quo  alioquitacicc  (itbiniclli^iC- 
rcntuc  d  l fiitdUgMum  Cy^.i.dtUgxt.i.l  .-.'onniwifd^ 
5i.D<Wu.<i-  dtmonfi.  Illud  ccrtc  Atcirf.benc  no- 
tat  ditfcrTccafum  huiuslcgis  .ib  illudc  tjiio  in  J^. 
v/f,lcgis  pixccdciis  qubd  ibi  pr.tctfTat  dcpo(itan) 
volunus.qui  mutuatnpccunia  rogaucrai  poft  c6- 
iracaum  dcpofitum  antt  qu.im  isqui  dtpofuciat 
ci  pcnnififlt;t  vti  pcamia:ntcproindcncccfIc  ttit 
aliquam  fubfequi  noiiam  dcpolitarij  voliintatcm 


»nr  6c  cotrado  iu  depolico  ab  initio,  vt  poflct  de-  cum  prior  alia pr.TCciriiTci.  In  (pccic autc:n  huiiu 

pofnariusvti  pccunia  dcpofiudiccndume(rct,vcl  kgisliibfcqui voluntaie  nrcjflc cll  qnam  ali^nj^ 

ncutnon  contractum  valcrc  quafi  cohltitutara  cx  la  prjcccfll: ncc  p.-xctderc  pocuit .  c.i  n  pi..tl.a.tf- 
Tom.lU  *"  > 
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vtcndiilataritindtporir.o  ipfo  contxahendo.Non  obfcniacxplicandaeft, 

creodiftincucnduincli,anpctmifliovtcndidatafic  a  QKamam dcbitum tnnmtjl urtum  Scnfuscftqito- 

fu\j  hac  cbiixxyoncfiftUi^ftfuhtUdfivtliiaux^aiimo-  niam  muruum  conriaftum  noncftc  certu  cft^.  Nara 

do  AccuidusdiftmgiMC,  nec  turfusan  condidoilla  qiiadiu  dcpofKummanctnihil  dcpofiratiusdcbcc, 

A  po/riauc/I  ytUitrk  adicda  fii,an  nulU.vt  ali;  diftin-  cum  rcs  dcpofita  no  poffit  dcbcri  ci  qui  iam  domi- 

natbant!  Scdtantum  anab  mitio  an  cx  pofttidlo  t\\KW%c[\l.ntmoumluMm%i.tnfMvtrb.»bUg  quonia 

pcrcntftlmi  fit  dcpofitario  vti pccunia,  vt  pcimoca-  idco  nobis  aliquid  dcbctur,  vt  nofttum  ficri  poflit, 

lli  nonfitmmmiin,nili  adic«)$vcrbi$illi$y?rff/«ic  noftrum  autcm  magis  hcti  potcftidquodnoftrum 

fccuta  vtcndi  voluntatc  in  pctfona  dcpofitarij.  Po-  cft  Inon  vttx plHttbw  if 9.<f<  rtg.m.^.fu  utqut  InftjUM- 

ftetiorc  vero  cafu  non  iit  nccciTc  adiui  in  pcrmif-  (iitn.iunS.  l.ftij>uUiie iftd  ^i.^uiUtn  de  verb.obl.At  cum 

fionc  condjaoncrn  illain  fi  wi«  vtdcpofituin  con-  depofitum  conucititunn  ir.utuum,  cxindcccituiu 

uertatuiin  mutuum:fcd  quqcamcn  fiadicaafucric,  cft  dcbitum  iri  ,cx  quo  dcpofiii  in  inutuum  fadla 

voluntatem  nouam  fublcqui  ncccffc  cft  vt  condi-  conucTfiocft.Noli  auccm  fic  cxpiicarc  cum  Accur- 

cioimpleatui:  cVimidcUidcntcraftum  fithoccafu  lio ijuunontfturiMmd»  pr«fi(r,(cdquomodo  cxpH- 

vt  ron  nifi  fub  condicione  dcpofituin  in  mucuum  cauimus,quia  non  cft  ccicum  an  fuciinun  fic  vt  dc- 

conucttatur.  Etitahascquxftiototafatis  ahoquin  pofitanuseapccuiuadcpofita  vtivolct. 

II.  loEMlibro  i6.ad£didum. 

ROgaftime,vtnbipccuniam  crcdGrcm.cgocum  non  habcrcmjanccm  tibi 
(iedi,vcl  maflam  auri,vtcam  Vendcrcs,&  nummis  vtereris,fi  vcdidcris^pu- 
to  niuruam  pccuniam  fodam,c|uod  (i  lanccm ,  vcl  maffam  finc  tua  culpa  >  pcr- 
dideris '  prilis  quam  vcndcres:vtrum  mihi,an  libi  pcricrit,quceftionis  eft.  mihi 
videcurNcru^  diftinotio  vcriflima  cxiftimantis,multum  intcrcfle,venalcm  ha. 
bui  hanc  lancem  vel  maflam,necnc:vt,fi  vcnalcm  habui,mihi  pcrierit,quemad- 
roodumrialijdediflTcm  vcndcnda^cjuodfinonfuipropofito  hoc,vtvcndercm, 
Ced  ha:c  caufa  fuit  vcndcndi ,  vt  tu  vtcrcris :  tibi  cam  perifle:Sc  marime  fi  fine  v- 
furis  credidi. 


kAT.pvB.Cum  rogaftime  vt  ribi  pccuniam  cre- 
'  derem,  bc  cgo  qui  non  habcbam ,  lancem  tibi  dedi 
Vel  mttflam  auri  vt  eam  vcndcrcs  &  nutnmis  vccte- 
lis.vctumcft  pccuniamillam  nunquamfuiftcmca, 
cum  ab  emptorc  qui  dominus  cius  crat  nunquam 
fucrit  mihi  tradira  fcd  tibLErgo  non  potuit  de  me» 
ficri  tua,&  confcqucntcr  ncc  mutua.  Valet  cnim  ar- 
gumcnunabctynioiogia  f\t^iwcl.i  .S  .tfftUsttvbi 
diximiufuf,  h«(  tit.  Et  ita  concludit  Africanus  in l.qni 
tHg9tiM\^v<Tf.bu*tgurttt»tum  inf.mttnidt.  vbi  poftqua 
dixit  non  efic  rccipicndum  vt  cx  quolibet  contra- 
dii  nuda  voluntate  fiat  mucuura,lubiungit,  bis  ar- 
gumcncum  cfte  eum  qui  cum  rautuam  pccunia  da- 
re  vcllccargencum  vcndcndum  dedincc,nihiloma- 
gls  cnim  cuni  crcdicam  pecuniam  petituru ,  quam- 
uis  pecunia  cx  argcnto  rcdai^a  periculo  eius  fucura 
ricquiargiiumacccpiirct.  Nccadmicripoceftincet- 
ptrtacio  Accurfij  comminifccntis  in  illa  (pccie  da- 
tum  fuiltc  argcmum  vcndcndum  ca  Icge  vr  pccu- 
nia  qu^  ex  vcnditionc  rcdigcrcturad  eum  cuius  ar- 
geniuin  fucrat,  aifcrTctur,  non  v t  ea  vtcretur  is  qui 
argcntumvcndendfi  dcdcrat.Nam  przicrid  quod 
apud  Afiicanum  nulia  veiba  funtcx  quib.Ule  quid 
coniici  polHt,  appatet  manifcftc  Africanura  de  eo 
loqui,dcquo  hic  Vipian.  qui  ctlm  mutuain  pecu- 
niam  dare  vellct  argenrum  vendendum  dcdcrar.ac 
proindendadatiumfineiti  qUamvcis  qui  argcntu 
vcndendum  acccpciat,pccunia  cx  co  redada&qui- 
demtanquam  crcdira  vtcrctur.Scd  &  coiiftac  Afri- 
«Janum  id  agcre  vt  oftcndat  non  polfecx  quolibet 
coiicradn  tam  facile  mutuura  ficn  mlda  voluncace: 
^confcqucncet  ndn  tam  refpiccrc  ad  voluniacenl 
cfus  quimucuarti  pccuniamdare  rogacuseft,  quara 
id  iurisiac.oncin:nonquafi  noncxigatin  eoquiio- 
gacur  mutuaiudaiepccuntamvc  voiuncatcm  ha- 
be4t  dau4)  inucuani,fed  quia  no  pucac velaDtatrm 


illam  fufficere  quafi  relu^lantc  iuris  raiione.nin  et- 
iam  illud  concurrar  vr  pccunia  dc  mea  fiat  tua. 
Dec.  Singularia  quxdam  recepta  funt  citca  pecu- 
niam  crcdicam  &iDtet  czterafi  Vlpiano  crrdirous 
cuiuseft  hzc  lex,  vt  quamuis  pecunia  quamtibi 
voluciim  crcdctc  nunquam  fucricmca,  noneomi- 
niis  tamcn  fiat  credi»  u  modo  pcr  fit^lionem  brcuts 
manus  poflit videripecuniaprimum  adme,deiji- 
de  a  mcad  te  perucninc/yEtfjvliri^  i^.i^.vbi  hzc  i« 
pfacxtaieiufdcm  Vlpiani/cncentialicec  inaliafpe- 
cie,in  qua  ficuti  facendum  cft,cum  lacobo  Cuiacio 
diaenfinc  Vlp  ianumab  Africanovcad  eumlocum 
dicemus.  Ira&in  fpecie  huius  legisidipfum  fanc 
admicccndumcft,dequoiamfcripfialiquidad/.(fr- 
ticondiiiio^.hfinummtifiif.  Si  cnimis  quiargcntum 
emit,quodegotibi  vendcndum  dcdenim  vt  pecu- 
nia  viercris,prcciu  mihi  cnumeralfct,  atqiie  itapre- 
cij  pccuniamcafadta  fuifTct ,  dcinde  ribi  cgo  ilUm 
numcraflcm  vr  crcdiu  fieret ,  quis  dubitarct  quin 
crcdita  eo  modo  faAa  fuilFet?  Quidni  ergo  vtilita- 
ii$  pubhcc  &  commeicioium  gratia  pro  fadolu- 
beri  poterit  quodex  vrriufque  noftriim  voluntate» 
nec  relu^iantc  iiuis  rarionc  ficri  potiuc ,  &  dcbuit: 
fc.breui  vn3.nu\i'tnUtttt^i.S.\.inf.dtmr.ittLi.f.ftA 
fi  dthtortm  dedoH.  int.vir.  &  vxer,Sc  circuitus  vtundt 
gratia/..^mMM(5{.0i/  dtcondic.indtb.lUud  fane  omni- 
modo  cxigimus  vt  qui  mutuam  pccuniam  a  me  ac- 
cepcurusargentum  vendcndum  accepit  &  vendi- 
ditiCtiam  abcmptote  pccuniam  acccpelit.  Ahoqui 
muiuuni  cllc  non  poteritifed  cottadusquidamin- 
nominatus,ex  quonon  alianafd  adio  poteft  quam 
Przfcriptis  verbis/.r0|4/?i  i^.ittf.dt prefir.vtrb.quqe- 
iufdem  quoq,Vlpianicft.Etinhocbcnc  Accurfiuj.' 

a  QuidfiUfictmvtimdfftmMurifinttulpdtudpcrdh 
derit.  Rat.dvb.  Pcnculum  cafiisforruiri  nonadi- 
iium  pcrrinercfulct,qudmaddominum  Uqtmfortui- 
tu  6.^  l.pip:m  ^.C.defignor.oS.  Aiqui  ciim  lanccm» 
vdraaflaat  auci  dcdii  ubivcndcndam  vc  pecunia 

quafi 
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DE  REB.  CREDIT.  SI  CERT.  PETAT. 

qiiafi credira vtcrcrit ,  &  lanccm  ilJahi  vcl  maflam    W  ]  fcd  qua  alia de  catifa.  Ncc enim  hoc cttx  iocl 

■  auripcididiiii  priufqiiamcjin  vcndcrcs.vctumcft    habcrcr  tacio  qua  moucrur  Vlpianus  hii  veibii 
nic  dbminum  cius  manfjflc^fiue  vcnalcm  jUam  h.i-    qumtdmodumfi ulif  itdifftm  vtndetuUm  Sed  cxrra  ca- 

.  bucrimi;ucnonvcnalcm.N3m&d6minusm.inc-  fum  huius  cxccptionis  xquiflflma  &  veriffima  cft 

xcmciiamfi  iam  elTct  res  vendita  dum  ne  tradita  f.  Netux  diftinctjo  cxifkimantis  muhum  iiitcicirc  aa 

vtndiu  lnflii.de rtr.  dimf  »6c6^nie  ctiam  rc  kradita  fi  lancem  hac  vcl  maffam  vcnalcm  habuciira , necnci 

■  modoprcciummihinondumclTctniimfratum.aut  vtfi  venalcmhabui.mihipcnciit  auafinonminus 

•  alitcr  conon^inc  fatijfadum /.</a#i  fedidi  i^  AectHtr.    mcaquain  tua  gratia  conirartus  hicinterccirciit  vc 
«wp» .  Eigoindirtindcdiccnduin  eft  pcnculum ad    bcnc  ratioanatur  Accurfius  cxf.jf  wtwr»^.  «««^ 

•  roe.non  .-<d  tc  pcttiiicrc:Prx*ertim  tum  inpcrdcn-  vtdemlumitrf.  Ctmmtd.  Si  vcr6  non  fuic  hoc  mcnra 
'  da  rc  nulla  tua  colpa  inrciucneritnc  quidcmlcuif-    prnpofirum  vt  vendeiem ,  fedh«c  ciufa  fnii  vcn- 

iimavtciui*rf/7J7«*4./f/^Autlimouejiciui?exco    dcndi  vttu  vtercns,tihpencnt  non  mihi.Etmaxi- 

•  Vcht , quod  tc  rogantc  vcndcndam  rcm  dcdenm,    mc inquit  Vlpianus,  fi finc  vfui ij  credidi  quoniani 
diccndum  cftirtdiftindc  penculum  ad  tenonad    hoc  cafu  negari  non  potcft  ,  quin  ncgotium  tua 

mcpcrriiicrerquar  Labeonij&  Pomponi)  fcntentia    taii^m  gratiagcftu  fit  non  eiiam  mca.  Ncc  tantuin' 

•  fiiit  ab  Vlpiano  noftro  iclaca  &  vt  vidcrur  probata    hoc  vno  cafu  djftingui  fblrt  an  venalis  rcs  fiicnt 

•  i»  Lfigr4iuu*m  1 7.  i .  I.  dt  frtfirif  vcfb. tunfi  i. l.fi quii    nccne  fcd  ctiam  aliij'qaibufda  vt  in /.1.  C  dertrftr- 
4.infi.fup.6'  Africtnimi.l.  quinegoiis  veTfbitnrgnmtn.    mut.l.mfifivtntlm  i^.fupr.dtrti  vindic.l.  quU fiiurtt 
lum  r/c  »/j  fi.  iKf.mtitdAt.  Non  ;idlabua  diftindione    lo.iitfJe  mptnf.m  reb.  dtul.fadt.  Planc  li  co  ipfc  tc 
illa  quam  Ncruaadhibebar,  vtrum  rein  venalcha-    rogaiicnm  ytlanccm  argcntcam  vel  mall?maurii 
buctim,nccne.  Ncccnim  quod  rcm  vcnalcm  ha-    meaccipcrcs  vcndcndam.vt  vclcandcm  nnhiad- 
buerim>laat,vt  co  minus  vcrum  fit  inc  togjnti  libi    fcircs  aUc  cius  prcaum ,  dicimus  pcriculuin  a J  mc 
argcnruravcndendumdcdiircvrpccuniamcspre-    indiftind^  pcrtincrcnon  foliim  ranquamaddo- 
cio  rcdadam  mLiru.imhabcre5.  Dec.  /Equumcft    minum,  lcd  ctiam  ranquam  ad  cum ,  cuius  roiius 
periculum  fcmpcrad  cum  pcrtmcrc  qui  pcriculo    negotiiim  geftu  fuciici./.y/^M/«jr4»i  1  ■  .S.x.deftsfir, 
Caillam  dcdit. Vnde  eft.qlipd  folemus  dicerc,quo-    wi.  Eft  igitur  adhibcnda  Ncruz  diftimfiio,  .in  res 
tics  ai'papr*cenir  cafum  adcumpcrtinercpcticti-    venalisfucritnccnci  I  j  tantiim  caluquotuinero- 
lum  quiinaiIpafuit/.jfm<ii/4H.  in/.j/r^ft^if.  &ctm.  gaucrismmuam  pccuniam  &egodcdcrimtibitcm 
niti.tttYtniit.l.y%.\.fufMtfficfT^til.vigtl.i.fiexpUgii  vcrldendam  vtpccunia  vtcicris.Kt  fccnndumhanc 
51.5  Mi  cfiifoCi^if«iHw/«/».44//<g^^«i/.Atqui  tiiquo-  djftintfiiorcm  accipi  dcbcnc  fu;iradidx  Ifgcs  Vl- 
que  cum  argcntum  vclauiiim  tibi  datum  vcnden-  piani  &  Afiicani  qu»  jndiftinCtc  voluntpcricu  um 
oum pcri:t  Ime  vlb  calpa lua,  verum tamc  non  eft,  ipcftarc  ad  dcbitotem  vt  lcgcs afi^  cx  aliis  iblent 5c 
non  xqlii?  imfrc  pctiturum  fi  tibi  nondcdiftcm  vc-  dcbcntrcciperc  iiitcjprctarionc/.rffi  C.dt uttff.ittih. 
dcndum.  Ncc  cnim  hx  ics  cx  canim  nuii^o  fant       b  Er  mdxtmefifint  rfurii  irtdidi.  Hiiius  vcrficuli  c- 
<juxfai5lofuo|;eruc  i)oiruntqilomodo  humincj.&  uidensrarioeft.quia  cum  line  Truris|crcdidi,fiim  c« 
animalia  cxtcra  que  quocunque  loco  3i  rcmpore  go  longe  fauorabiiior,quia  non  n  fi  tiia  gratiacon- 
hioripoffunt.Cilm  crgorogafustuuj  periculo  cau-  tradluscclcbratusfir.Ahoqui  fi  fub  vfuris  crcdide- 
fxdcdcrir,  xqtijosc/t  pciiculum  ad  tcpcrtincre  roinon  lamcrit  mutuum  quod  gtatuitum  cftc  de- 
Ijuamuis  dominuj  no  fu.quara  ad  me  qui  fum  do-  bct,  quam  fltrnus  cimis  caufa  fcmpcr  cft  odiofa ,  & 
rninus.quodconucniccum  LabconcPomponiojc  fcrncratoresodiofi  adcoquc  i  ^famcs  fi  improbum 
Afi icano  m  locisfupradi(ftii.Si  tamcn laaccm  illam  6c  illicitum  fccnus  cxerceanr,id  cft  fi  vfur.irum  vfu- 
argcnteam  vclmaflim  auri  vcnalcm  habui,  ccftac  ^ti cxigAut l.tmfrobum  lo.Cxx quib.Cduf.  trrtg  infm, 
lixc xqiiitas,quoniam alij  ^iindc  ac  tibi dcdiilem  Nec  cnim  fcrnus  omnc cft  impiobnm  Sc  illicitum, 
Vendendam.atqueitaqqucapudaliumfiuecodem  quamuisomncfit  odiofum.Quiatamen  omnclce- 
ftucalioctfu  pcnic  poiuiflct.  Quidergo  refcrre  niumutuumeft[nomcnenim  nmiui.nomcngcne- 
potcft  ad  transfcrendum  in  rc  peiiculiim  rei  mcx  riseft,fcrnu$fpeciei]non  diftmguemusan  mutuuin 
antibianaii)dedcrim  vcndcndam  ?  Mihicrgov-  fitgracuicum an  vfiirarium in  hac qucftionc.fcdo- 
troquecafupciircdcber,nonribi,fivtdixi'miijnUl-  mni  cafu  adhibcbimus  Ncru.-?  dtltindiionem :  Aq 
laculpa  tuaintcruenerit.  Nififonc  appartatpro-  venalij  rej  fiicrit  necne  ,vtfi  venalisfucnt  pericu- 
ptcr  tc  pcriinc  ideft  co  cafu  qui  Hcct  citra  vllacul-  lum  peitmcat  ad  creditorcm  quamuu  &  rogatus 
pamtuam,obpcrlbnamtamcntuamc6tigerit,  hec  fuciitmutuam  dare  pecuruam  &  fine  vfuriscrcdi- 

"xqucftietitcucnturujautaliu$quif<quamfiihilij,fi  derit : fi  ver6  vcnalij  non  fuerit  periculum  pcrri^ 

alij  rcm  dcdiflem  vcndendani.  Non  dico  proprer  nearad  debitorcm  qui  muiuam  pecuniam  rogauir, 

inimicitiu  quas  alius  tccumcxcrceat  [nam  fic  hoc  quamuiscrcditorfitfocncraiiuus^ecndifub  viiuit 

culp;iulnumcraiui/./!mmnij.j>.(ii^4  4i<rrmi;;//«-  pccuniam  credideiit. 

i  <fSitibic!ederodecem/ic,Vtnouemclcbeas:  Proculusaic,&re£l^,notl 
'limpliustcipro  iurtdebere,(juamnoucm.  Sed ii  dccem  dedero ,  vt  vndeeinl 
debeas:putatProculus,ampliusquamdccem,condicinonpo(rc. 

Ad^.l.fitiiidetleri.  '  iiat^wiB/.Wrir.VelfalrEprxfcriptfs  vcrbis  inajj^ 

quohbctcontraAu  ftridlo  /.  fipdtuitam  17  ^.i.l. 

Rat.  pvb.  Paflc  incbhtinenti  ippofita  etiaih  ttm  i^.lvltim.&pMfinfr.dtfntftip.vtrb  I  nbm  6J.  pU 

poftcontradumftr.cli  iurisinfunt  contraftut  vtex  tim.Cod.itTtr.ftr^ut.i.  i^mra  ii.Ctd.dtdBnMt.  hiiiU 

iisdeiuradbo  vclcx  ftipuUtioncipfafiincontinen-  io  igtcurmagis  fi  in  iplo  contrdf^u  muiui  &  in  1' 

tipoftftipulationcmadicdafijit  vtiff{.t<df4i|at>f)/^  pfii  numctatione  pecunix.  Nam  m  traditloiijbui 
Tom.  i  1 1.          .  C  i| 
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'^tenim quodcunqu  padnmappohtum  fitid valc:c  C.MJ4idift>  Kntiafci^icetiudicio.ufl  iifViiurisjVt 

>- cemm\tl\l  tntrjditttmbtuj^HfuprJtpMilNcihoc^ui  latitls  i  nobisullcoium  cll  4i/ ^nmi  Scdia- 

-i-dccipiaturcrcditor.quinwnalitcriiicratcrcditii-  mccxci,  icnducftin  cotradumutukpjdliidevru- 

'nts  t.vlt  C.derdit  mt  empt  &  pmdit.l  d  ffndt  i^j.ftipr.  ra  aliqua  priftanda;  quale  hoccll  dc  qiio  ngimu», 

^'•  difauit  l  vindttar  ij.  (upr  C#l»»i<//»./>r<i<.Ergoqucm-  cuin  conucnit,vtqui  dccem  muiuaactcpit.rcddat 

-  adn.oJum  li  tibi  cicdjdcro  dcccm  ficvt  noucm  vndccnn.  Nam  vf  dccimusillcnurr.usncquccon- 
-«can  tjmdcbcas  nonampliusquamdcccmiploni-  dicipotcdcondicliunccctttcxmuiuo  quia  cum 

rcricbcbi$,vtliicc«  l'roculo   Ipianusfcnbit.ltali  niututi  pcrficiatur  nuincraiionc  non  potcft  nafa 

iconfr.inodfdcro  tibidcccinlic.vt  vndccira  dc-  codiftiovltiaid.qiiod  numcratucft  / Jiitbt  ly.fupr. 

'*l)ca',.d  ccndmnc(l  vndccim  tc  dcbcrc  &  totidcm  dep4ti.vlndi'tliiimvttrAg.Cde»onntimer  ptcun.  Nc- 

-  poffcmeafcstecondiccrcciiddcm  ;-a^i  potfAatc  quc  peti  pcradioncmprzi'ciiptisvetbis,quoniam 
qiUi  ncc  a'itcr  luctam  iibi  jiccuniam  ctcditiuns  oiiiij  vrur.<riiracit  vtcxpidboquamsincontinenti 
ittc  liccrc  tibi  d  bct  vtacccpta  mca  pccunia  n-c  app  >fitonuqUimdcbcripuiUnt(cd  taiuumcxfti- 

^ccipiaf ■  l^a^a  cmm  omnia  fci uandi  funt,qii9  ticc  pulatione^.  /.  yC»dt  vfur,d.l  Tittt»  14.  dtprtfcr,  vttb. 

comralr^cv  'nnt  ncc  cuntia  bonos  morcs  L  iuru  Eadcmcniinratiofacitvtnccpa-nacxniidopa^o 

gniium^.f.stt  Prutrfhfr.dtpiti.Lfiurtdttnj.i  vlt.  pctipoHitquautsappofitoincotincntipodconrra- 

tnfr.de dtiir^ci />i^»'»f.Tale  auteincllc  piclum  hocdc  (ka  l>onzfidci Lftrum  j.infdeftruuipttt.  Qiipd Bc  a^ 

qiioiradiaiuus  cx  coapparctquod  li  crcdidcroti-  liisquibufdacanbusobrinetvtiJi/.</uvi/ilMM(ii  fhi 

biiicccmficvtvndccundebca  .dL-q;  ea  rc  llipula  dixijupr.  dtreliguf&  fumpt.fitner.  Ncv  m :»gis  puto, 

tio  intcrpofitafit.nemodu  Miatquin  kndccin)  pc  quod  tamen  C  lacius  exilhmac  &  Accuifius  hic 

tcre  condidiionc  ccrticx  ftip  iaiionc  pclltm  quo-  '  'cnmc  videtur,  numumillii  vndccimii  poflchudie 

niam  viiirxqui  lib<  t  dumo>.:6  I  ci..t li  in  Itipuiaro  pcii  cx  donationc ,  j>otlqujm  placuit  lulliniano  vt 

ncm  dcdudtc  iint,ptoculdubio  dcbcixuri/./  rufuj  ciiam  nndo  pactohcri )  otlit  donaiio/./^ifriJMK^^. 

i^.deprtfir.verh.Li  C.devfur.  quxtamcnnondcbc-  $  vli.C  dedoudt.  Quiscnim  muiua  peainia  accipit, 

rcntur  ii  Itipuiariocfict  intcrpuliia  vcl  CMralcgcs  vtdi  nct'  vtdilputaui4</<i  / /7riii.Qu.idcrgo  fi  cte- 

vcicontra  iionos  morcs  Lgehaditia  i<  ■&feq  I  JIipu-  didetimtibiccntunicopa^oincontinentiaddito, 

Idiiii hstmodo conceptd (ti.de  vefb.tuhg  L.^.CJttnutiiftt-  vt  pio  me  aiiquid  facias  putapingas  tabulam,  aut 

fuldt. Dic.  Miiituintcrclianfadiiciianiqjncqiic  prome  Rumaeas.>\nex  hoc paCtodabituraiflio.^ 

contialc^csfiincqur  conirabonu$mor<.s,adiicu-  Dabitur  vtiqiie,  vtego  quidcmatbitror.  Noncon- 

tiir  incontinenti  poilcontfa<flumb  n^fidcianin-  di6lio,quoniaa£lioliii^acft  vtdix.mus.  Sed  prx- 

cortncntipollcunttaclu  llrtfli  luris  quirc&  tradi-  fcriptisvctbis,  quoma  vcrum  cA  hocpadudedilTe 

tionepcificiatur  vtn-.utuiidofutio.  fctexcunira-  caulam  conit.idlui  Ncc  aittet  fiicia  ubi  pecuniam 

f^ibus  innomin.itisdovtdrs,&dovtfacias.  Nam  ctcdiiuriis  Accurfiustamennegat  quafipadiihoc 

padaquarmcjniincmiljolltotiactumbonxfidci  inviiiiAruf  audcm  adicdum  vidctidcbcaii  &alia 

•*«etpomintMr,non  tanium  infimt  c6ti  adui  hadle-  conlhiucnila  fu  hac  parie  tatio  muiui.alia  czteto- 

nusvtpati.int.icbr>ncmaiiquamadidquudpa»flo  lum  contiaduura   quoniara  in  mutuo  quicquid 

c6prchcniumc(l,((:dctia  mfuntaiaioniipfibon^  cxcedit  fortem  vfaraeA&fcE  <u%:  Adco  vtnccad- 

fidci,itavtcamfomictit,iH  cll  hacillide  tfcrmam  hibcnda  fitdillindtio,  An  credicor  (blitus fit fccnc- 

vc  jdca  copctacnon  tatiim  v|i.xcx  liiiu^  cotradus  rari  quxinaliiscontraCbbusplciumqiieadhibctur 

natuia  pi^ftaridcbcni,!!  d  adid  ctia  vt  fiat  id  quod  lujUtfttmffan.S.vU.  injr.dt  vfur.  Scd  non  placcnt  hx 

mpadlioncdcdiitlu  cl\  d.LiuiHgtnmm  i.fjfnttumi  ranoncs.  Non  cnim  vfurx  omncs  luteduihproiu- 

/i/^r.^/r^-irf.quamirsca  rcsaLhuiic  Pt^fcriptisverbis  bitxf  mi  lcdcxtantuin,  quxexccdunclcgitimum  . 

non cxcluda: /. ;  C.dtpdtl.tntxmpt. &ve^du. At  pada  modum  vlurn um  ldeoquc  dicimus non valcic  pa- 

inconnncnii appofi  a poft cuniiattii fti .di iuris in  ctioncs.qux  fiut in haudcm  lcciiimai iim  vfurai uin 

funt  quidcin  contiadhii  hadcnus,vt  parianradio  Ipttunu  y.f.i.l  fldcuu i<).tnfi.dtvfur.>ieciai(ui\Cucz 

nem,  lcd  non  vt  informent  adioncm  cx  contradhi  iurc  ciuili  poteft  confillece  nifi  in  pecunia.  In  quo 

deiccndcntcnili  «.uindc  ftipula  luneagit  rvtif  1/.  maxit;.c  diftcrt  lusciuilcaPontificio.Exquoquic- 

/.ir^4,autpananta«Jboncnouan.  Pr^fcriptis  vcibis,  quid  cxcedit  lurtcm  vfuiacft,  &fa:nu>,ctiamfi  vd 

manca  fcilicct  vi  &  potcllat c  aiaionis  Undx  qu.t  miii  ma  lit  falutatio.  V  t  pata  fi  quis  pccunia  alteii 

qiioniam  ftri<2acft  non  p  tcitcxtendiad  id  quod  crcdn  ca  mcnte  vt  ab  occurtcnte  quandocanque 

paclo  comprclKnliimcft.  idcoque  mmirum  fole  dcbitorcpnmus  (aluiciur  Itaqiiciliicitalinuiure 

miis diccrc  Pat^  inconunciit; appofita  incnc  lu-  poniificiohuiulmodtpadla  omnia.qux  tamcn iure 

diciis  bonxfidci  d.^.ifuinmi  dtpdh.LtttbendJidtt  it,.  auilivacrencmo  neg.-iucrtt. 

i  ^  Sifugitiuus  fcruus  numos  tibi  crcdideritran  condicerc  tibi  dominus  por- 
fic,  quarritur:  &quidemfircruusmeus,  cuiconcciricft  p^culijadminiftratio 
crcdidcrit  tibi:  erit  mutua,Fugitiuus  autem,vcl alius.  fcruus, contra  volunratcm 
doraini  crcdeado,  non  facit  accipientis,quidergo.^  vindicau  nummi^oflunt,(i 
extaiit:  aut,fi  dolo  malo  dcfinant  poflideri,ad  cxhibendum  agi,quod  i\  fine  do- 
io  malo  confumplifti,condici  tibipotcrunt. 

Ad%  vlt.  Si  funttum.  trahcre&fa:nusexcrccrcpollint.Sicut&qiiolii>ct 

aliocontradusgcncrcporel!  k*ruu$  derc  pcculiari 
Rat  dv  d.  Sciuus  meuslicctpecunixmexdo-  dilponerc&duminoacqiiirereexpcrfonadomini. 
minus  nun  lit.fi  iam:nei  conccllafitpcculi)  admi-  EtiaftipulidoT«(.rtr.ii<y?i^/./«ri<9r.quauis  ftipulario 
niriratio&  i^pecitmapccuiiaic  crcd.it,facit  eamu-  ficiurisciuilis  S.dt(Ottftitutainf.tt  dtd£ittn.i.u<niVAni 
tuam  Id  ennnvtilitatiscaufarecepiu  cft  fauore  do-  omniu  jfti  incapaccslerui/.^w/<«;riKrt^i.iif  r/j.iitr. 
minotiiivctaiofaciliiis&cumodiuspctlctuoscon-  Atquilciuuslicetfugitiuusfiar,n6ianichbc:at(<^a 

Jomi.» 
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^ominio  &  poteflate  domiDii  &quamius  furium  VindicareeniinquiiibetpotedKiquod  fuilpontc 

(bi  faciat,quantum  poteft  LuCM  fimfi^.  non  tft*  ^icere  l  S^umm  tj.i^ent^  vifrMMir.&  argtnt,  Itg. 

nicn  funm  poflcffioncin  magis {nteruertere  potcft,  Qubd  fi  i$  qui  a  fugitiuo  nummos     ccpic ,  cos 

2u^ra  aliarum  rciumdoinini Lretn  ^mhiit^.uipn.  doTo  tnalo  poffiderc  dclichr,  ad  cxKtbendum  agi 

\4tquir.vtUm'nr.fejf.  Ergoperindc  fadtmutuam  ofieopotem.Quademuma^oneieitCtmj|ltf,qtti 

pecuniam  domini  pccultarcm  quam  cicdito  poft-  aur  pofTidcc  aiit  dolomalo  dcfiit  pofTuictc  l  fi  *i 

quam  Aigitiuus  cft,  atque  li  fugitiuus  nou  cllct.  t%hibtndttm'i.o'  p*S.fiifr^vAih  Lt.^.vU.trfr.  dtfia. 

Dec.  <3^^(eruus  peculiaresnummoscicdcndo  wnA.  .Scd&finammosroeosadKuccxtantescon* 

feciteosmutuosnoexalioprofinTcitut.quainqiiia  diccrc  maliraquam  vindicarc,  patomiliihocpcr- 

ex  domini  volunfa'eco$  ciedcrc  intclhqitur,  cum  mitrcndum,nonqu.ifiin  hoccafucontu  tc  quifut 

ei  dominus  adminiftrationem  peculij  conccdcric.  non  csSc  ii  fuj^itiuo  mcos  nummos  acccpifti  bona 

Ncqucrn/m  pccaliudaturfinc  admininranJi  pe«  Hcfc,  quafi  ab  homine  libcro,  ciim  is  fepro  libcro 

culij  pocciUcc.  Gcneralitcrcnim  quicquid  cx  do-  gcrcrcr>polIit  condit^o  cum  vindicaiione  concut^ 

nuni  voluntate  fiti  dominoipfo  fadu  vidcri  dcbct  rcre ,  conttaccgnkni  U  rk.fufr,  Vft^.  qutm  citntt^ 

ILtwii  9.$^ ;rfHMfvbidiximusrupr.Atqui  voiunias  Sed  qiiia  cum  ntinunosafiigiduomeo  itibtepco* 

ilhdoininifinica  efle cceditur  ftatim  atqlie  fetaus  6ecxe<}itosconilicoaliadt>ndidlionequifflfiictius 

ficfitgitiaiis»quialibcra  pecuHjadminiftrationon  ^tieceniinfiuntfiicciaiqttandta  penesieruum  fii-^ 

niagispertnanecepotcftinfetuo  fiieiciuoqiiam  ia  gitiaaniteni«n£c,qitianeccocfipofle(iioibtenite* 

fbbtepto  aut  in  eo  de  qtio  nefciac  dominus  an  vt-  tttttr  i.  t.  mn  f s»  wMr  ]  hoc  ipfb  ratam  habei^ ' 

uat  au  fir  mutuus  l.liberd  j^i.infr  dt ptdil.l^on  crgo  videor  numcrat;oncabeofiilam,vt  non  iam  coih» 

jpoceft  ciedcndo  nuinos  domini  quauis  peculiaies  cu meatn  Tolunucein,led  exmca  voluniatenunH 

nceKtllosacap:cntis,qataeoreredereince1li^'rar  mos  meos  ctedidtfle  videKar*  Sed hoc  calunot^ 

nontanniinl  noncxdoitainivotutaic  qtiod  f  ifiicc  -  ci  r  n^ilii  pcrtnittcndiieoCliinnuinmosvintiicarc, 

Kttfed quod  inagiseAcontiadomini volutiutim,  vbi  cos  icmcl condicaeTofaietot  Obligaiis ccgo 

imMndo qi! I d c  priorvohincas  hoc  ipfb  quod  (einus  mihi  acdpiendo  mnraosnummotii  (eioo  meo n* 

nigit,hjbciurpro  rcuocata.  PioinJc  non  facireos  gitiuofi  vclim  tcob!i£;ari,qu.-.:ii!tu  fcilicetnummi 

Inanioscummutuiinonpoflitcontialiiquinnitini  exianc,  qaaiiiuispoflcmeos vindicace fitnallcm: 

itantaccipientis,  Dcicndliixquc  fcmperneceflevt  Cflciemm liiamconfiimpri  Itncdicendam eft, oim 

fint  ditis d.^  Jlr.itmts&bdclfgt in pTintip.&l fii:gtiUri4  niirodo  tc  oblig.iri,     ccflantc  vindicatione  quat 

i5.i-//.Obfcuic  camc  valdc  vidctur  quod  fcriptQ  eft  lociihabcreamplius  nonporcft  condidtioni  locuiq 

fn  l.fvntm.'$jnfr.dtfiigit.Ci  fugittnttsreni*mcuscum  efle.  Si  tamen  cum  libcium  cxiftimans* cifbloerit 

proliDcrofcgcrcictniimosmcos  miht  fiibrcptos  placctliberarircamecriaminuitoi/./^d^iriaiiit.  vbi 

libi ctcdideru,obitgari re  mihi.  Qup  cnim  iurc  no-  rano  icdditur, quia  hoc  cafu nummi  mci  fatSi  func 

Ves  obligari,  qntnmei  numiex  mcis  tui  fiat?Scd di-  &quafi  mihi  folutum  intelI^inn»idcoquc  fubiicit 

cendu cft;  intcll  gi  dcbcrc  lcgcm illa de  co cafu  quo  Poponius  aliud  eflc, fi  fciuus  mcus  fugitiuus  iuirc- 

Dtimi  a  fugitiuo  crcditi  fint  confiimpti :  Qup  cafu  tit  tibi  vt  alij  cius  nominc  folucct s  aut  foiutionein 

■Vipianus^uoqnciiicratccuccoJiclione  copctctc:  aIi|ciiunominefa£laratam  habucru:qaoniainhis 

qU*  ciim  ht  idtio  pctfonalis  ptxfupponicfine  du-  cifibus  no  pcrindc  milu  folutii  vidcri  potcil,  quod 

bib petfonalc  obl'gationem>qua(ic6ciiiato  mntuo  aiij  quam  leiuo  meo  foiutum  clliCum  per  (enium 

peiconfampdonivchkAcctttfinsloqaitur.Czte-  ipfnmftigitianmnontantumpoireffio, (ed etiam 

lumfinummiextant,  vindicaripoirunt&dcbeni,  tlomtoium  acquuratur  i.  i.  i.ptr  ferumn^mflffi 

kan^aam  qoomm dominium pencs  ine  man&ric  fu&i,l. rtm  qa* nthu  ij. it aiqiur.ftf. 

ti.  t^OMPONiVs  libioii.exPlautio» 

a  furiofbyCutn  eum  copocem  mentis  eile  putarcs,pccuniam  quafi  mutuam 
^acGeperit,e4que  iiireai  tuam  vet^ifiielriccondi^oDem  furiofo  adquirilu^ 
lianus  aic.  nam  ex  quibus  cauHs  ignorantibus  nobis  aAioncs  adquiruntur ,  ex 
hifdem ctiam furiofo  adquiri.  Item fi  is,qui feriio  »crediderat,  furerc cceperit, 
deindereruusin  rcm  doinini  id  vcrtcrit:  condici  furiofi  nomine  poflc  Et  fialic* 
nam  pecuniam^^crcHcndicaufi  quis  dcdcrit,  deindctureic€cepe£it>  &COII' 
fumpcailt  ca  pccuniaxondi^ioaem  furiofo  adquiri* 

^sll.fi  4  furhfi  1 1 .  tddi^nilocus  elTc  poiHt ,  ciira  nemo  rc  fua  coi\* 

Ra  T.  D  V  B .  Fimofi  nuilus  confehfuseflepoteft  ^ettni&ihTeil.vlt.fufr.vfufr  qU*mc4iit4t.ffifii4q\ 

nnJiique  volvicas  l.i.^  fmefitminfrJtMig.&^aitH.  inftit.dt ^Bie».  Nulloigitut niodo  nuKoq-,  caiuficri 

lin jMsfff  sMrtguUur.idc6m  abfcntis  loco  cfl"c  di-  poCeft.vciuriofoedaquipecttniafoacredidic,detut 

diuiM  ivhimnvM  ii4.i.Ar»/««<<.Niftquodin-  c6diaiofiuft  eil  mentiscfipotf  eflepoiaoensjiue 

terdi  dctciiori$c6ditioni$ctiameft,quimablens,  foriofum  cflc  fcinetis :  quia  quod  cum  mcntis  fu« 

"in  iis  fcilicciquaetaciliabirionc  defidcrant,  cuth  in  compote  eirc  putalli,  bonam  fidem  tibi^oteft  tti- 

eoanimus  delit  vttatfl  Kabcre  no  pomtUf .i  yaiettU.Sftkfini$f»in^.fntmimAAuam^M«^ 

itfn«nl.Atquivoliiiitastradeniisea^uo^ereffi  kiftu  &:\dliiiit  itt-ftiriolodarcnonpotcft.Rurrum 

'«luniit  fua,  omnind  neteflaria  eft  ad  tnsfcienaniil  0»  ditVinguam'  an  pecunia  forioh  vcrf»  lit  m  rcm 

"doroihium lmmmimttirtit^^infr.dt»blii.&MmX  tnl necneciiro  iiuecx  numeranone nakwqrcon- 

tU.ruj».Tfufr.q«a,!  C4ui4tlMtn»mr.ii  i^jr.fr.bxtit.do.  didio  fiuc  q,  vcrtus  eft,cx  cofuptionciccuta,  tequi 

mitt^nr'  gotco  tiai>aanua>  dk  o^ortetf tiur^uim  ncailkacuiuati^ii &c  columjjia  taiiic  ptcuuiam 
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cjnjm  afuriofoacccpifti.DEcSicmifuriofiis  obli-  teliigiturfuifl<rpccuniaquzaddcbitoremp«rdeIe- 
'Mtm  non  tanti^im  naniralirci  fcd  ctiani  ciiulircr,  vt    garionem  pcrucnit «  potctat  ttansfcrrc  dominium 


pGflitcfticaritcrconucniri,(juoticlcunq;cxrca(fbo  furpccuma:  pcrnumerationcm  ,  aut  quodcffediu 

\cyMlf-'nafm  A6*''f^-^'^  &*^-  Ita&multom»-  idcmcftpcrdclcgationcm  ,quar  hic  numerationis 

gis  diccndunicft  condi^kioncm  &  aliam  a^ioncm  loco  cft  li  dcbitorin  petibna  creditons  non  erraf- 

«jiiainlibct  qila:  cx  le  ip(a  nafcatur  fbriotb  acvjiiiri  fct ,  nequcfuifletnccciraria  confumprio  ad  hocvc 

f^oflc^Ncmpr  quontam  co  cafu  ncc  fcictia  ncc vo-  mutuum  conualcfccrct.EtquoJ  mutuum  ab  inirio 

untJv  rcqimiturincoquicx  rcipfavcl  obligat  vel  non  valuit  ,non  contigit  dcle>!lupoteiUtisaut  vo- 

oblig.ifiir.txquihHsaiitcm  caulii;  ctiamignoianti-  luntatis  inpeifona  crcdicoti^tfcdptnpccrdcbicoru 

butDobisatqiiiripofliintjdliones.exiifdcmfurio-  cirorcmcirca  pcr'bna  fui  cteduoris  cumalij  obli- 

fo  qr.oqtic  acquinc3$portcccttumcft:iJli//*/<mi-  gari velletquimeicuiuscratpecunia.quippequam 

lm\C  S  MdTulluitrif  qui ttfi.fMitr.fojl. %  fui Mtttm hiH-  alccrius cfle  putabat  quam  cuius  clTct.  Nihil igirur 

4ts liif}.dt  btTrd  <]U*  db  wttfi  dtftr.Sc  p.opte:  furorcm  hlc  faccrc  conliiinptio  potcftad  mducendam  llue 

dctciioris  conditipnisdnr  fuiiofiqDam  ign'>iantcs  dircdUm.fiuevtilemcerticodid^ioncmexmutuo, 

dini  n:hil  adiidsi  fi:ror  ad  icnoianciam,niIi  vt  fu-  &  idco  adaliam  condidionisfpenemdccurrcndii 

riofustumquoquccirinprxfcns  cftpro  igno^antc  eft.qu^gcncialiorcm  canfam  lubcat  quamhabcrc 

iiabcattir,vtneccaquevidetfiiat,qiicmadmodum  dcbeatt.ondidhocettiexmutuo,illam  nimiruqux 

dc  [Hipillo^criptumf  rt  in  i.uC.dtfMf  ilt9>itt.  quam-  aCcIlo  ibitraditnr,qu6d  pccuniameaad  tcpcrue- 

uisin  plcrifqur  m-lior  fitcodicio  piij  illi quam  fn-  nit,&  quidcm  quod  ad  mc  pcttinctcoaniino  vttu 

riofi  i.l.i^  fvrt9fum&ft(i  dttbl.& Alitait.d.l.  ^.dtrtg.  mihi  obligatetisjlicet  expartetuaconreufusnullus 

m  Atqui  condidio  cciti  cx  muiuo  acquiricur  ctia  intci  ccn-tit,quia  alij  obligari  voluifti  non  mihi  Ea 

«ignoiantiquotics  quisalicnam  pecuni.im  crcdidit,  ij;itur  mihi  abs  tc  icddi  bonum  &  ^quum  eft.Quib. 

«ut  ftiain  quidem,  fcd  cuiusalicnandft  potcftatcm  vcrbis,ci^m  tario  &zqu)tas  quzdam  naturalis  po- 

non  habuit  fl  is  qui  mutuam  acccpit,e.-im  confuin-  tius  quam  ciuiliv  ngniHcctuii  non  aliam  puto  cfle 

p  ciit  l.fTtx.l.KO  tmnis  i>).i-  fi pupilliu ifif.bcc  tu.Lfi qnis  fpccicm  ill..m  condi<flionis,quam  qux  iurisgcntiii 

pro  to  j6.^.firumm«s  infdt fiittuf  l. pAttr filu ii.u  fr.dt  cflc  dicitur  a  Mat ciano  in  l.nrum  ti.1nfRtr.Mm9t.ybi 

atr.dtt.ldcmcrj^  tctiamin  furiofo  diccndum  ell  £•  ait  lurtgcntiuincodici  necpofle  abhis  qtii  nonez 

lulque  fenicncix  aliacxempla  adfcruniur  cx  codc  iufta  caula  eas  poflident.  Aliudcnim  longccft  ha- 

Poniponio cums  hxc  Icx  cft.licct  cx  alio libro fum-  brie  quid  iine  caula,  quo  cafu  compatataeft  codi- 

pta  ,  ncmpc  cx  libro lin|^u!ari  icgularum iitifidfu-  £iio  qux  ob  id  dicitur  llne cau(a,.Aliud vcrb  habc- 

rwfoi^.riicadcm  quzhic  lcnrcncia  &  veluti  tcgu-  te  quid  cxn6iulUcaufa:Caufa  flquidcm  non  lufta 

la  f  roponituriw/(/f  st/  c-'it-  Qu^aicno  poflumin-  cau(atamcneft,licctnoniufta  Etaljacriamiurcct- 

telligcrc  i  ut  loaoitesdMtdainnolueriihoc  calu  v-  uih  condi^io  eftquxdicitut  flne caufa ,  alia  ver6 

tilcm  cantum  C'  ndiiaioncm  cx  mucuo  non  etiam  qua:obturpcmveliniuftacaufamvtcx  diuerfltate 

durtaaiTi,a"tcur  Azoncqucdircaain.ncqucvtilc  Titulorum  *pp3ict  ScexlvU.tHf.dt(tndtH.fiiucMuf. 

fpe.ialcmcXir.utuo  oncciiat ,  fed  tantum  condi-  a  lw»/«*^«i/Srii»,  Rat.dvb.  Ciim  numeratio 

Gjoricmccttiqu.am  vocat  gciictalcmaut  codidiio-  pecuni^cicditzfu:orcmpr^(Uc,nonpotcftfuioc 

nemfinccau(acx/y!cr«et..i/'/.b»<r«.Quidnicnim  ui['ciucnicns  impcdircnccx  numcrationc  condi- 

dctur  dircdlaciimuiuo,cuin  vcruin  fit,&mutuam  Ctto  nafcatur.ficuti  ncc  furor  fupctueniensdu  imic 

acceptam  cllc  pcciiniam  ac  proinde  pecuniam  fii-  nuprias iam  cotitxnQu^lpMtrt  furwfo  S.fuprM  dtbk qui 

rioli  conluniptam  abcoquiaccepiinoneflepcncs  fut  rtl4lun.iur.funt.  Pra;fcctim  cum  cx  numctatione 

eiilinc  caulaciim  lit  cx(au(.imutui ,  quodlicctab  tranllarum  fitdominiuin  in  accipicntc  idcftin  lcr- 

initiononvalucrit,cxpoftfadlotamcpcrconfiira-  ui accpicntis  dominum,cuifciIicctpcrfcruum  8C 

ptioncm  conualuit  :Et  pccuniamfunofi,quamuis  dominium  &  j  oflcllio  ftatimacquiiitur,  ita  vt  ne 

uonexciuscofenlu  qui  nullushiit  ncccflc  potuit,  momento  quidcm  tcmporis  acquilitio  inpcrfona 

tamcnfa£lo  ipfius  ad  eum  perucniflc  qui  muttiam  fcrui  contiftit  l pUctt  7^.inf.dt Miq.htrei.  Cum  igitur 

pe cuniam  rogaiut  ?  Quam  rationem  adftrt  Vlpia-  i$ qui  fcnio  alicno  pccuniam  c  cdidit,poftca  furere 

nus  dandx  condidionis  pupillo ,  qui  niutuam  pc-  c(r^it,nihil  obftare  videtur.quominus  ftatim  Hafca 

cuniamfu.imcrediditfineauchoritatctutonsini/./.  turcondidlio ,  necexpedandumeft vt  fetuuscam 

Mottomttit^  lipuftlltu.  Inquodiflcitcafust^.}  fipupU-  pccuniam  vtihtci columpletit &  inrcmdomini  fui 

lut&.  huius  Iegis.-J  Ipccie  ,quqproponitut «« (<./_/! cJ-  vcrtent.DEc.  Mcliorcodicionoftrafieriporcdper 

»ite,vbi  crrauetar  dcbitot  in  perfona  creditoris  cuius  cos  quos in  poteftare  habemus,oetcnor non  potcft 

crjt  pecunia  cum  eam  flipulatus  eflet  a  debitore  /  tuttttr  ti^.dtrtg.utr.  Itaqucnon  quemadmodu  pcr 

vnius.tanquam  adcbitorc  aitcrius,  vrpioindc  mu-  fcruum  obligano  acquititur  iplbiuredomino  :  Ita 

tnum  nullum  conttadura dici  poflet  ncquc  ab ini-  illucf  quoqueadmitci  potcft.vt pcr  fcruum  mucuam 

liopernumcfitioncm  ncquccxpoftfadtopercon-  pccun;am  acdpientcm  dominos  obligctur  ,  ni(i 

fumpriiinem  QuOnram  ea  den.umpccunia  fit  mu-  quatenusin  pecaliolcrui  eftfi  ispeculium  aliquod 

luapcr  confiimptionem  qux  faCla  fuiflet  miitua  habcataut  liquid  amphusin  remdomini  vernjin 

pcr  ntimcraiioncm  fiisqui  numcraiut,  ahcnandx  (\i\x.ttt.tit.Dc pttHl.& dtinrtm  rerf  infi.  Tradlamu* 

pecunt£potcftatemhabuinciin/./S)i/ri0/imi/j^i4.  autemhic  defirruo  quipcculiuin  nuUum  habcat: 

i/./.Vtin  cxcmnlishjiujl  gis,  &d.\.fifupillui  &l.fi  Alioquiftatim  cx  n  ■metatione  nafceretur  condi- 

'^«««•^^^«•'••Idcoqucdiciturnarc.  h^c  i^^io dcpcculioexrautuo  benc conrradko ,  neque 

conditflio  ex  caufa  numcrationis  lud.  l  fiqiiu prt  tt  vtilis  confumprio  expedbarctur.  Vt  ergodominus 

\6  % yi^x;»mom/i/tjV(/rtt./.quianih'Iprodcflctcon-  hoc  cafu  obligctar  ,  necoleeftinrcmdomini  ver- 

fumptio  ii  non  prxccdtrct  caula  numcrationis .  &  fain  circpecuniam  qu«  fcroo  nuraeraiacft.  Quo 

quidem  taliscx  q.iaaifaoeflc  potuiflet  fi  dominiu  tcmpotcfiaeditor  fiirerc  coepent  qui  numcratio- 

ad  acci}>ictcm  tranliirct  vcloquitur  Flp.iui.l fifiltm-  nis  temporc  non  etat  furioius ,  non  tamcn  £iciec 

^MmiiiM  14 Atqui  la  li^ccic  d.l^  &  jw»,is  cuiui  in-  fiitor  quomiaus  conditlio  ccrri  cx  muiuo  nafca- 

tur,^ua- 
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jtttr,q(i«ij9nMbredomintmramptobabitnr.idcft  valuillet*  DireAtiginiriiimvnH.  Etfieniraceh* 

cum  adkrdlione  iiladc  in  rcmverfo.  Eftenim  non  fumptio  non  cft  I<  qitimu*  modtis  .icqnircndi  do- 

tampropria  &  fcparataadlioilla,quamqualitas&  mmij,elUamcn  modusaniittendi,c4mnemopur' 

pdkaioquxdamalteriuscoitipetentisaaioiuStiU  lirledoiiiinumdicneetus  pecunjK,  qajtcontuiiK 

cur&adlio  ;ic  pcciilio.    frtrmattiJHt.^ntdcttm  to  ptanecampliusinrcruninaturacd.  AmifTbitaquc 

in  *!uH.  peujl.  Ec  ita  bcnc  iiic  AccurHus  expii-  dominio  pcr  confumpttonein  tuliil  itnpcdit  quo< 

cat.  CondicictgoftuioltOQ|terpoterithzc  pecu-  minusisquioumerauitconiKcenfeti  dcbcat  qm 

Tiia.  Non  att  Pomponius^ofura  pofle  condice-  cenletetur  fi  pccuniam  fuam  numctaflet  cum  vc- 

xe  t  quia  neque  agere  jp^  oeque  auad  ncgoiium  rum  iit  numeratam  ab  eo  fuilTc  pccuniam  quani 

vllum  faccte  potcft^quidem  authore  cnratore,  ncmoiampoflii  fuam  dicere :  Etquararntfmnlw- 

fad  ip/ius  noro»tf^*gcre  &  omnia  faceie  cuta-  eari  non  poteftfadam  fiiifle  accipicntis  pc^  con- 

toc  dcbct.i^i»ij«^^f *i5«  ^  '■'!?*'•       <l^'a  abfenrit  lumptionem ,  ciim  omncm  rci  vtiltatcm  habucri^ 

loco  habfnijrfiiriofiis»  tum  quoquc  cum  prsfens  is ,  qui  tcmconfumpfit.  Quidcnimaliiid  h«bei« 

eft  vt  6fnatvma$ex  t.  vbiiuu  t$ct  114.      iwd  poiuillet  enamli  dominiam  iladmAeab  iniiio pec 

3^  ■  ■ 


numentionera  in  cum  tranfitflet/  Aut  qois  ei  iam 

Rat.  DVB. Cumalicna  inuideatdominittrahrcquodneqnehabeie,  ne- 

|MGttiii«  ciedita  eiloon  poieft  cqniiuDptio  £uxic»  que  itbt  aa|ui|ape  aliua  quirquam  amplius  pofllc) 

v^eomagifvidetnirfbidieocdeiMitt^oetaedeii-  MCfRO^nitfdhxlttlumeft  nafiii  hoccafu  condjb 

di  caufiacanimo  fucntnumerata,necproinde  vt  ftioncm  tiuc  vniitet iiue  inutiJitcr  pecuiinni  con- 

4oii)ifuam.pc<;uiv«ctcditctianflataffidici  poffic.  fiimprccitisquiacceptc.  Tunccnim  hicc  dift  ncbo 

iiiacdpieiKemqiiodinimqaaffl  fafrpenesnimie*  adhlibenda  eft,  d^m  agiturdeeaperfimaqaaenee 

r«ntcm/.lMi/*(i* lo.injf.Df 4fi?iHr  rfr.i(i».iij.Ergo ncc  alium  tjbligaicp  luetitnecfcipfam  alitci  quam/i 

pQCeftconfuropaoiaccic  vt  coodt/^bo  .certi  cx  mu-  pccuma  in  tcm  aliquam  venereiur ,  vt  in  feruo  illo 

foo  nafirarar ex  haiulhiodi  immeratione-abn  imi-  de  qoo  aftum  eft  in  vtrjk.  prsttd.  autin  mtnorc  fe 

tuiim  cflc  ncqucatfi  non  /iat  de mco tuum  L  i.S.  obliganrc  auc  mulicrc  pio  alio  intctccdcntc  l.dtli 

fitfr.Dic.  Tpucsdacuicondi&iopccuuiaeexcauia  iy.tnfr.Dtnou4t.L  vtr  rxtrt  ij.i.iMfr.4dSC.  VtHtkn,^ 

MKSinamefat» te pollea  oonfiunptz  quotietnii-  Ergo  &  ahenam  pectmiam  ctedendi  cauia qoit  de* 

mcnta  •  ft  pccitnia  cxcacauiaex  qua  adiof  (Tcpo-  dcrir.deindc  furcrc  ccrperit  &  confuUipcaateape- 

inifliet,iid>>miniumadaccipienteni  rraniilici  i.^Jli-  cunia,  vcrumcllquodhicfcnbuPoniponius  &cia 

tmpimMM  14  lafr*  Acqd ncmo dubitat  quin  fi  cre-,  /■/ ifurufedtMg.  &48tm.  condidlionem  acquirf 

dcntisfuilTcf  pccunia,vrtquc  nata  fuifFct  ccrti  con-  fiitioIo.Hxquo  apn.nct  tanto  ma  ifclti  jsqiiod  fu- 

di^ioex  mutuoltaciiTicxipfa  numcrationc.Futilet  ptadiximui  conciitSlioncmhancimmediatc  &pro- 

•idmpeouniafaclaaccipicntis  Eigo etiam/i  aliena.  xpi^ffafdexconlupt  onen6exnumcratione:qui" 

MCUniacreditaiic,  fi  camei<  con/imiptaiuecit:  di-.  uisn6na/i:aturei  ciiiusfuctunt  niimi  fcdciqui  nu- 

cndficilcondicicam  po/re,&  quidcm  condidtio-^  ■  metam't<qaoniS&ip/iacquilitaabmitiocflctfin6- 

-     fc.       >.■  ■      .  ■  ..■■    .■-...             .  ■;         ,    -  • 
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■^yAm  &  fi  fur  nummos  tibi  credendi  auimodedic^ccipiends  aon  £icit;fc4| 
^  conlumpuscis,nai'aturcondiiiio. 

'  ccfinifiCtTCCtooAdiffiodtrinonpo/fitdoiniiw 

'jdlllMlt^ffHrV^  pecaniB.quinequecoiraxir,  ncqucpecuniamnu.. 

•  ineiaiiii.Pioindelieafuriquoqucdenegarctut.dt- 

R-Ar.nvB.Nemocs{mpiobittcefiitconfta[iii  cinidDm  eAt  mtnere  peconiam  debere  penet 

debcr  n!lioncm  /.  it*tfutii.S  i.tnfr  itfurt.  Ergo /iror  eum qui  accepi/Iet,arque  ita  ficrct  vt  ij  alicnam  pe-. 

nummos  quos  fubtipuit  ocdcndi  animo  dedctiti  cuniam  /ibi  creditam  impua^  tetinetet,  &  ex  afiCT 

cikm  eosnon  faciatacdpientis,  nallam  condiAio-'  Oa ia&ura locopleiai'ecnr,qiiod  l>on  taoriim  i  ciuiV 

nem  habeie  dcbct,nec  li  confumpn  /int.  Nam  ncc  li  fcd  etiam  i  naturali  ratione  abhorret  /.  tum  htt 

■hjpoteftacqu/l^iadioqu^mcutui  inteie/li.)fy»-  MMur* i<^.u^.dti»tiiiS.iMdekJ,iiittM4Uitr4io6jtr^* 

iM*{|b)8.$«/f<niHiA.i.).iidrrirf.aN^.Nonau-  iar.  AAionisadcxhtbendnmaBcF^longdtljii 

tem  vidcturcuiufquaminterc/Iefi  non  inrcrfitcx  ratioeft.  Compctunt  cnim  non  e)t  failo  agcntij, 

Jlonc/lacauia/.  tumim.Jiirt.l.  i,  f.  ftundum  tn/r.  Ad  kd  cx  foJa  imptobitatc  iliius  qui  conucniiui ,  £c 

tihil.  Quae  ratiocft  pMiptcr  qnam  fu|^rti  agcre  ^ li  cnam  rem  vel  /ubtipait » vel  ialiem  ininftt deii» 

«on  potcfl  d.  l.  'U4<fut  $. I,  Neque  cnim cx  honefta  bct ,  Nec  alia  ratione ,  qoim qiiisinter/ttcgentii^ 

cau/a  intctcft  fufis .  quippe  qui  ncque  adione  &quidemexhone/bcaufa.  MiiXim  igiturnoneft 

•d  exhibendum  neque  condi^onc  fijrtiaa  tene-  huiu/inodi  a^onesfuriden^ari  quas  non  niG  tx 

inr  alia  de  cauia  qtum  qtua  ftir  cA.  D  s  c.  Con-  fua  improbitate  haberet,  ncc  alia  de  caufa  quam 

didiopccuni^quanifuimutuamdeditnonacqui-  ouia  iiic  /tiiifet ,  /i  permitteretur  ip/i  iis  experini 

liCttc.mfiex.ejiisiii^obitate /ed  ex  numetationa  Qjnimds  petmittatut  d<  mino  condiccrc  cctci 

^Bsmipieiecic»  ptoptetci  qu^dvetum  e/l  eum  etiamcontrafurt-mconditioachirtinai^fy-^f* 

Cttitrazi/!e  cum illo  qui  mmuam  pecuniam  roga*  lic^  niilhim  quoque  domini  foAlim  in  eo  ient^ 

uit.&  f^^ofuiis,ndautem  ilhusqui  dominuj  fttit,  cedac,  Ncmpc  qma  cx  boncftacaufa  ipfii"  intc«ft 

^ue^^eciuiitmadacdfieMen.  y^flcill^  jiecc^aumciiiuKaMd«hAoil»lucrui. 


.  t  fVndc  Papidianasitbro 8.Quxltio.nuin  iii :  Si  aliettosituttmostSbiaMi* . 
fBosMi:nottlnt^mibiceoeffis«qulBi  e<»  con^timpierts-.quod  (i  pcr  parces  eos 
Ci^nfump^ris*  an  per  partcs  tibi  tpn4ibim,qucrii>^  ait^diAumm  admofc 
nicus  alieoosnttmmoft  fiiifle  ,idcopcrpartemcon4ico»qtt«iJiondum.tocds 
Conftimpcos  compeieram» 

rolafUpalatioteneac  cxcaufimutui  ,  vnuf^uc/u 

Rat.ovb.  &DF.c.eadcracft<]Uzadvcrfic.vl-  coDtrafios  obiigationu  vctborum  i.  L  mun  «hm 
ntnnnrlcgi<>  prarcedentis,vbidhimiifcondMM(H  imi9.^.'9b.l^frMMbmimt.Lfiu*ll^«iimii6.h 

ncm  ceni  cx  muni.T  licct  acquir..rur  ci  qui  con  -  'Chrfft^rtusdeverb.obH^.    It.i  &  id  agitur  vt  itad©» 

ttax:r  Sc  pcairuam  numcrsuit  ««juainuis  aijcnam  mujn  tcneatftfpulatio,fi  valida^  &  dKcai^  fuitfUK 

potius  quimddmfnopMniKe^noiriaiifenacqairt  niendo  Mlinduoen^ihi  perfe  condiftionemoeal 

ex  numcrntionc,(cdcxconfumptiohc,qaoric$pct  ■cxrnnrtioquod  in  propolitafpecic  non  contingit 

liumcrationcm  non  tranflit  dominiti  in  accipien-  cum  aJienapecuaiaaedita&.numetatacii:Sii£lck 

t^:  £Xqitoappatetqnamotnoia1itqncftioqtnfc  igittttiiamnifVftletviKpttlMioiMtAvcexea  poflir 

al) AccUrliohicproponitur, & quiiti  malaadpro-  nafci3<5ioco  cafii & tcmporcquonullaftipulatio* 

Sfitamqurilionemrefponlio.  Q^sritcnnn.fia'-  nc  interpo<it«  naicipoilct  condiftio  cesQ  cxmu» 

aam  pccualam  quam  dedi  ribl  muiuam  re<*tf  tao»  iA  eft1eandemam«oaftiiqpdolM<  Allo^tf  * 

liiihi ftipulatusfim  Sc dominus cam  vindicf c  antc-  contra^^us hic quiconftatcx numerarionedcftipa* 

Qiiamuc  confumpta,  An  mihicx  Ibpulanone  cc-  lationcdiminenduse(Iet,vt  quamuit  niunefattef 

nettisiRefpondcr abtemeepclli  mepoflrSrdebere  non vaIeret,ftipiilMiiKnMn  ienetbc,-qflMid«Ac«lhi 

•CxCepdone  doli  propterea  qu6d  ea>n  pccuniam  furdum  oiimm  vniau  contraftusf.  tuttrvrgmtHm 

Tindicanti  domino  rcftituerc  tcneans ,  vt  proinde  47.^.1  fkfrJiemmtT.lji4m  Ahfurdam  'jJa^Mhm.lAir\ 

Cdlimteftituis  videariscam  amittcre  line  culpa  toar  IfiitMfiifndinu^  i»fi.i»^.  Itbtrt.  Idcm  1I1 1  iiiftM 

qUcresdarc  ribi  dcbct  doli  maii  e^ccptioncm  /  i.j.  quaetit,(i  alienam  pc  cuniam  quall  mutuam  tibi  nu» 

jifmmcmfHunk uif.it fiiUHl.ftrutr.Qua.Ci  vci^  incer-  meia(Qeriin  ,ne<^ue  vciucam  coniumeicanaltqtt» 

^ofita  ftipulatio  ex'  ciatt  miltu<  aliquas  vire<  habe-  &  qua  demimi  adione  tenearis.  Et  poftqmbB  CM» 

tepoffit,cum  mutuum  reuera  nuimm  contradnm  uuit  ncque  reneri  te  condiAiooe  certi  exinutiM» 

en:quotf  vtique  ncmo  probabiliter  dixertt.  Nam  ii<  qoandiu  m  pendenti  eft  confiimptsotMii  mninfm 

verum cft.Vt eft,qUod  ait  Pomponim  in  Ifim tnat  mf.& timfKamii^.iH  rii.neq|WcottdMbdM fi» 

JjgUjlgMklgf^  necao6,ie^pecaniahxcfitpeMsree*ce«I^of ' 

^^mBBu^^^SiSii  olfli^ttknWUi' ex nifAWLUiui-  nondum  eftfinita-,  nec  derar ilfocondi^oBacions 

nc&  eam  dcindc  pet  ftipiilacionem  nouari,c^at.ii  J  fbIms|iulTcfnonis ,  fed  io  detniiml»ooniunA«fil 

•ginit  vt  fola  ftipulario  ccneac  t  nec  nili  implcods  cauia  dominij.  ConclinliMMneQ  periode  tencQie 
fljpnkiionis  graca  nnmenrionem  inteUigend«ai .  .<iebece,«dipeamianiooiifiim^fes,quianoniUli 

eltefieri.  Q^iispuictimplccam  (JfTc  ftipultfdt^lllAeM  perte  ftct.quominuscamcotifumas  cxrcgula/.inf* 

per  nmtuum  aiieas  pecuoiaci  quod  &t  inf^lc  Ac  cs  siMlt  x^M  ui»du,&  iamHfir.  Ni£>inquit,hoc  facia^ 

iqWandh  fitttihHkriMn  J^ftMiiam  ftdimnUkii^  Vdim  wde .  fcct^ii  ilmmMlinn  cibi  fit  i  ifiaiMm 

pientcm?Necc£rt^ncgaci poce(^,quin  id  agacurin-  ne  confumas.  Sedmalc.  Nam  praecet id quiod  if 

cer  conci ahentcs hoc  cafu  vt  vniu  tantiiro  iit  con*  q'«i  mUcuam  accipit pccuniam  non  fiatim  coginiff 

tra6his,&  qnidem  obligarionis  vetbomm  nta  din-  eaffl  confumete ,  nec  iddrao  tided  poceft  iil  mdn 

piex,fed  ita  tamen,vt  hon  alio  cafu  nafcatur  con-  fide  e(Ic,qu6d  iliam  tardiuscondimjt.  Falfumeft 

diAto  certi  cx  ftipulationc  quiim  quo  nafcecetttr  fiifficete  ad  inducendam  condidioncm  cctri  cs 

ittri  condi^  ex  nmciiofi  ftipayoo  interpofim  tmttno  ctcdiqt  peconu  aliena  quod  per  te  flec  IM 

fiohfuiflet.  f  anquam  inicrponta  ftipularione  tn  eam  conliittias.^  Alioquidicendum  ciTctiplbim- 

locum  condictioni5,vt  in  LvU.iMk^.  tJUJttm  Iwkr.  mei  ationis  dic  naict  condi^onem  nullactiamie» 

Acqoi  eriamfi  non  fiiiftct  ince^blita  ftlp«lMi«i  cuttconfumptione,quiacetram  eftpotuifteeoi* 

Nulla  ramencctti  condidtio  cx  mutuo  nafccretot  pfoconfumipccuniam  liisquiaccepttconfumere 

kx  huiufmodl  numcratione  *  qnia  nec  valuit  mu-  illam  voluiiTet.  Verios  igiciu cft  quod  geocialicec 

llUMl«binitio:ErgonequeiM»y1kiitcondi6Uo  lulianuc  ibibitia  d.i  nonomnicv^ttan^iaeft  Ift 

CftllieX  fttpularione  nafcetur  anre  ronfumpcio-  pcndcAti  an  idfiicunun  lit,  quod  condidionem 

riem :  qUo  demum  tempotc  nafccicttir  condtftio  parctc  poceft,  cellare  obligationem.Acproinde  co 

cettickmutuo.finu  lafuiflctint^ipofitaftipulatio.  cafuquonooaua  ex  numeratioDC quam  cKCon» 

PtoindenihiJcft  quod  dc  duli  cxccprione titi^ri  Inmprioi^ pecntuae  naidpotcft  condidbo  tandin 

litcpofilt.qutppequxfempcr&mncccflaritmian*  pendcre  condidionem,qu3radiupendctconrum-  . 

fecedens  fnpponit  twtam  ac  competcnrem  adio^  prio.  Nec  igiciit  polTe  tibi  pecnniam  condid  prini 

hemeX ftipularione.    Necfiniilts  efthicca:ftisilli  quameamconfumpletit:  lluccaufamaliqaiBiba^ 

4iN>  taicVpofiu  fit  aliqna  ftipnlatio  fine  caiifa.Q2io  beas  eios  aon  coniomcndz  fiuc  nullam.  NecVtria 

ttihdidmus  necelTariam  clle  doli  ■IMyiiiininr  i.  v41a  eft  uar aiUiiosHni  debeac , danquc  coadi4i» 

iJfdtirtaii^ardUi iiiatf jttty.liiiiirliffim|(flilwi illilii  ante  cooTtHiipcionem ,  cnm  pe«natedoroinittmja 

k  het  qnn  r&m  ftipwlctioidifm  iii^itliiii  ncoipientemnoncnmftuleus^qaiafintalienaiijM- 

caufa  inccrponitur  td  ittter  coneeihanflertgiar  vt  MtmtOiM  m^.mr.  d«a|,|ioetamen  eam  vindicate 

lliMlUtio  Ceneat  omrtimodo  ipioiateK^ tes nc-  poftis  quta  non  cft  t«||4 InttMn  iginir  cendidtio» 

cclBri>|i||Miit4>ppooendte»cam<tffti»d£li malij  liem.pradereaBCe<B||i«i^ i»«UU 
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quia  pendct  an  pccuniam  fis  confutnpturusan  do- 
niinuscam  priiis  vindicaturus.  Quod  autcm  pen- 
det  non  pro  eo  cll  quafi  fit ,  vihabetiuris  rcgula 
lt$  ddmnumJAt  169.  jJ.iJ<r/;»Mt«r.Nc<jue  vcro  idco 
tcnctur  i$  qui  alicnam  pccuniam  (ibi  crcditam 
confuraprit  qula  confumpferit ,  fcd  quiapcrcon- 
rumptioncm  fccit  vt  vcruj  dominus  qul  cxtantcra 
pccuniam  quafi  fuam  potcrat  vindicarc, domi- 
nium  rci  fu«  amifcrir,  f<  ita  in  eum  ftatum  rem 
redigit  >  vt  vcl  danda  Ht  aSio  ci  qui  pecaoiam 
quarouis  alieoim  numcrauit ,  vd  relinqiienda  in 
perpctuum  pecunla  pcnes  cumqui  acccpii,  vtcx 
alicna  iadaraimpun^  locuplcteiui,  quod  c(l  mul- 
toabfardius.  Atqui ,  quodis  qui  mutjam  acccpit 
pccuniam  cam  confjmerepotuerit,  quam  tamen 
oon  confumpfit.qubdque  pcreum  {\ctcritquomi- 
nils  confumpferit  fiuc  fci  icrit  fiue  ncfciucritelle 
alienam,  non  facit  vt  pccuniz  dominus  videri  pof- 
fit  dominium  eius  amififfc  quandiu  adhuc  rcucra 
oxtatnec  proinde  vtpccaniaqiix  confimpra  non 
efl  haberi  debcat'pro  confumjna:  vindicarc  cnim 
ilfam  poteddominus  quandiu  extat,  quam  con- 
fumptam  vindicarc  nonpofTcr. 

a  Qutd  ft  ftr ptrtts  us  confumfferk.  R  a  t  .  d  v  B . 
Contiadus  omnes  fui  natuta  funi  indiuidui,  quod 
credcndum  fit  cum  qui  in  folidum  ita  contraxit, 
non  fuifrepropartecontraftjrum  l.tutwvrginttbm 
47.  %.  i.fufr.  dt  mtmr.  l  ciim  ex  ctuft  ijp.  tnfr.  dt  vtrb. 
fblig.l.fi  quudlUm  .^6.d*  folut.  Ergo  tum  quoquc 
ciimquis  alicnam  pecuniam  credcndi  animo  nu- 
meraait  Sc  caproparicconfumptacft.diccndum 
cdexcafiue  numcraiione  fiue  confumptione  a- 
ftioncm  &  condi^aioncm  vel  nullam  pcnltu»  iwfci 
debere  vel  pro  tota  quantitate.  Dec.  Quemad- 
raodum  cilmcx  numeraticnoaftio  nafcitur  ,quod 
contingit  quoties  dominium  pecunix  tranfiit  in 
acc/picnrcm,  non  naAr/rtircondiftioniliquaicnut 
numeratum  efk  l.fitti/i  ij.fufr.  dt pdil.Lcum  vUrd  9  C. 
dtntrt numtr.ptcun.  Ita&ciimnafciturcondidio  ex 
confumptionc,  quod  eucnitin  hacfpccic  cum  fur 
rkibreptos  nummos,  aut  alias  alienos  crcdidir) 
nullapotcflnafct  condidlionifi  qaaienaspecuDia 
confjmpta  cfV,  vt  efVe<flu$  caufsc  fu*  rerpondeat. 
Nam  &cum  dc  in  tem  vcrfo  agitui',  nonnafcirur 
adbio  quatenus  pccunia  crcdita  &  numcrata  eft, 
fcd  quatcnusin  rcm  vcrfa  adc6que  quaienus  durat 
vcrfa  fTO  pttre  10.  §.v*rfum  &  pdjf.infr.  de  tnrem 
ftrf.  Ergofialienos  nummostibimuiuosdedero, 
ficudnon  ant^  mihi  tcncriscondiclionequ^mcos 


confurapfcrit ,  ha  fipcrpartcs  eos  confumpfcris 
conlcqucns  eft ,  vt  fi  pcr  pattcs  conrumpfcris» 
poflim  ego  partem  confumptam  condiccrc ,  fi  ad- 
monitus  alicoos  nummos  fuifTe  Ideo  per  partcm 
condicam  ,qulanondtimtotos  confumptoscom- 
percram.  Sic  enimlcgendum  eft  vt  Floraitla.non 
vt  apud  Accurfium  dimanutu  futrit  adfita  dcin- 
dcparticula  vtl  anie  didionem  i<f»qaafiPaplnia- 
nus  diftinguat  an  admonicus  fueric  ii  qui  mu^ 
ruam  pecaniamacccpit,nccam  confonierct,ao  co- 
rjmpfcrit  non  admonitus ,  qiiod  ridiculutn  cft.Ni- 
hil  cnlm  facit  admonitiofcd  fola  confumptio,  fen- 
fus  igitur  cft  polfe  mc  pcr  partcscondiccrc  co  dc- 
mum  cafu  quo  pof^qu^ir.  fui  admonitus  .ilienos 
nummoscflc,comperi  nondum  confumptos  lotos 
fuifre.  iJcoenim  dc  admonitionelocutuscftPapi- 
nianus ,  quem  Vlpianus  hi c  tcfcrc , quia non  prius 
quzrendimi  eft  dc  confumptione  ,  id  cl^,  an  pecu- 
nia  credita  confumpia  fit  iototum  velpropartc* 
nec  proindc  dc  condi<flion»  pcr  partcs  dinda, 
quam  compertum  fit  alicnos  oummos  fuilfe  quod 
citra  admonitionein  &  denuneiationcm  alicuius 
fieri  non  potcft.Non  igitur  co  fenfu  qucm  fibi  fin- 
gitAccuWius  dc  admonito  dcbitorcvtpccuniam 
nonconfun>ai ,  fed  dcadmonicocreditorcilienam 
erfe  pecuniam  quam  numcrauic :  quod  fi  aliter  rc- 
fciucrit  quan)  pcr  alicuiiis  adn^onicioncm )  idcRi 
iuris  cric ,  vt  ftaiim  fciens  ci  dcbeitcrcditos  num- 
mos  condiccre  per  partcs  c|L'atcnu5  kilicet  com- 
pereric  confumptos  cus  fuille.  Nam  quamdiu  pu- 
tac  crediior  fu.nm  fe  pecuniirn  non  alicnam  cre- 
didifTc  fruftra  quxrat ,  an  pollir  pccuntam  pro  par- 
tec&dicere,quam  toia  pnteft.Qui  cnim  totum  pe- 
tcrc  porcft,  non  cft  prohibcnd  us  ijuin  pa;  tc  iudicio 
perfeqiiaiur  fi  vclit ,  cum  humanius  ht  vt  inui- 
tus  paiteacciperecogatur  fi  dcbitor  paric  diitaxae 
dehiti  oftcrat,  de  alia  vcrb  liiigare  vclit  vt  in/,^«id2 
txifitm4uttuntt\.yhidi(.tm\i%inf,hoctit.  Atciim  noa 
tam  ex  numcrationequam  cx  confumptinnc  nafci- 
turconJid^io.non  vidcatnr  prius  na.ci  pnllc  quita 
lotapecuniaconfumptacfret  ,ficuti&:  ciimnafci- 
tur  c.\  numerationc  non  priiis  nafcitur  qu^miota 
quaniitasnumcratafic,  ne  alioqui  totinJucamus 
condidiones  quot  crunt  nummi  credtti  fiinlin- 
gulot  nummos  qui  numciantur  condiif^loaiiqua 
nafcccetur.  Sed  non  eft  bona  comparatio  numcia- 
tionis  tc.  confumptionis,  quia  numcrationu  adlus 
irdiniduuscft,confumptionis  vcr6  diutduus.Itaq; 
toia  Accurfij  ad  hunc  verf.  gloffa  delenda  eft. 


^  %  Sifcruuscommunis  deccm  cretiidcrit :  puto  fiue  adminiftratio  feruo 
communi  conceffa  ed^fiue  non,&  confumantur  numi,  in  quinum  compctere 
adionem*.  Nam&ficommunestibinummos  credidero^^ccntumipoireme 
quinquagintacondicere,lib.8.quxflionum  Papinianus  fcribitrctiaroli  Hngula 
corpora  communia  fucrint. 


Ad§.  z.  Siferftmct>mimutis. 

R  A  T.  D  V  B.  Ciim  feruus  commanisjcuiad- 
niniftratio  concelfa  trat,  adoininis,coinmunes 
tiummoscredidit,fecitfUtim  mutuam  pecuniam 
qaia  iranfhilicdomlnium  in  accipicncem,  qu6d  cx 
«ominorum  voluntate  pecuniam  namerafre  & 
tudidifTe  intelligatur  /.  rogtfii  it.  f.vUim.fupr.  boe 
tit.  Ergo  non  cft  expcdjjida  coofumptio  ,  nccad- 
hibcaaadlftlndiioanfincconfamptl  nuaunincc- 
Toa».IlI. 


oe.Rurfuscum  nummi  fiieciitcommunes,  nonvl'- 
detur  feparattm  acquiri  poffe  condidio  domini* 
fingulis  in  quinque  fcdcommuniter  in  decem  vC 
in  locum  duminij fnccedat condtSio.  Dec. Con- 
famptionc  cmmatefcit  muiuum  eciam  quod  ab 
initionon  valuit,vt  disimus  in  przcedcntibus.  £r- 
go  (i  confumpH  finc  nummi  qoos  ieraus  commu- 
nis  credidit  comrouncs ,  non  cft  dfftinguendum  an 
adminiftrauocoocefTa  fuerit  fenio  an  non.  Quo- 
modo  taxnen  diftinguanduoi  cflct  fi  confumpcio 
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fecata  nbn  fuifTct ,  concefTa  cnitn  admlnlftradoot,  tls.ftd  vnicuiquc  fcparatiro ,  pro  ca  parcc  domini) , 

valcrctmutuu  nablnirio.quoJcaconccffanonva  quam  fiucin  curp»ribus  jprorum  iiumniorutn 

leret  nill  propcer  recutam  conrumpcionccn.  £  con-  uc  in  quarii:acc  pccuniz  habuic.  Idcm  cnim  con- 

tTariocimadminiftcatioconcefracft,  non  diftin-  cingit.inq  lii  Vlpianus,finummosniihi&ahjc6.. 

giiimusan  fccuta  fit confomptio  nccnc  quomcdo  muncs  cibi  crcJiJcro  centum.  Nam  pcltum  lla. 

^iftingui  oporterct  li  adminiftratlo  conceftanoii  lim quinquagintacondicctc,  id  cll, non cxpccla- 

c(re':Securaenim  confumptione  valercc  mutuum  ta  confurrptione  ,  quz  tamcn  expedanda  eifec 

eiiatn  non  concciraadminiftrationcqaodahoqul  fi  non  nili  cotcs  ccnuim  numn-.oj  licerct  mihl 

non  valefcr. Caweriim  acquitiiurcondiftiodomi-  condicctc.  Ccrtum  fi  qmdcm  efl  non  polTcmi- 

nis  non  communiter  quamuis  corpora  nurrmo-  hi  competere  condidlioncm  pro  eapaitc  quz  fo- 

rum  communia  fuciint  fcd  proparic,q'»ia& par-  c  j  mei  faic  quoufquc  fit  confumpta.Sedfi  quio- 

temquifque  dominij  in  nummis  habuit  fiuccom-  q:iaginu  tantiim  coiidiccrc  veLii)  ,  po.cro  fta- 

munioncm  in  finguHi  nummis  pro  i)idiuifo  clTe  tim  non  Mpeftata  confumptiooc.  Ratio  dubi- 

juiiintelligat  fiucinpccunianon  corpora  cot^itct  iJndi  non  alia  cft  ,  quim  qi  x  .nb  Vipiano  cx- 

Ad  q  iantrtatcm  vtP*pinjanu$Ioquituriu/_/i«<«i  primitur  ,  quod  fingiila  nummorum  cofpor» 

94.$>i "/■•^y*^*"'  coromunia  fucrunt.  Confirquens  cnim  vidcbatuc 

a    In  qutnnm  cm^tttrt  aBitntm.  BertiwHMitmm  vinecvnum  nummom  rcdum  qoinquaginta  pof- 

fion  V-  V  il^ii  ui  qKinque.in  qni!mm  ciii  nnon  idcm  fem  ipfo  iuiccondiccre,  nifi  proparie^cdmnoa 

fig  uficatquodinqjinq«c,fcdvt  Actuifiuiexpli-  aliud  poffim  condiccie  qi-im  id  denium  q  lod 

cat  in  quinque  &  quinque ,  Id  cft  ita  vi  finguli  do-  m  um  fuit ,  ergo  nrc  nifi  quatcnus  meum  fuit ; 

minipoflintidebitoie  fingula  quinquc  condice-  quorrod"  circa  confumpiioncnl  aigumcncaiifu- 

ic.Voxenirodtfttibutluaeftnoocollcdliaa.  mus  ad     prarctdcniem,  fcd  decidcndi  ratio  cz 

b    HMmttfictmmuntftibtHnmmts  cuiultre.  Mili  eopctcndacft,  qubd  carum  icrum  quar  per  c<  r- 

Accurfius  noftcr  hiinc  vcrficoluin  mccU  git  dc  poraicm  diuifioncm  coriumpetentur.dmifionon 

nummisqui  fintcommuncs  mihi&  tibi ,  nonau-  per  fii  gula  corpora  fai.icnda  eft,  fcri  pcr  nume- 

tcm  mihi  acalij.  Nam  ciim  loqiiatur  Vlpianusi^c  lum.  Qucinadmodum  coniingit  eiiam  ccim  di- 

nummisquosttbicrcdidi  ccrtumcftficiedam  t  bi  uifi  •  fitiendacfl  non  fingulotum  corporum ,  fed 

eentum  niiromosqui  roihi  6c  t.bifint  communcs  g'cg'im  puta  ,  &  armciitoruro  mixroium  cx  pe- 

non  pofle  mutuum  valcre  pro  ca  partc  dominij  conbus  tuis  &  mcis  ,  ncn-p«  fi  cotum  difcre- 

qiiam  habcs  in  his  bonis  communibus,  &  ideh  tio  fit  di  ficilis  vt  ir.  fpccic  Ug.  vfrfrufhutiitm  62, 

ron  valcre  vt  nrc  confumptione  fecuta  conuale-  1  fupr.dt  vfufr,  Noli  camcn  ■  um  loaonc  &  Ac- 

fcat  ,quan  pro  tua  panc  alicnis  nnmmiscrcditis,  cuifio  laiioncin  hu.us  vc  ficuli  pcteie  ex  difcrc- 

ctli  cnim  alicni  fijnt quod  ad  mc  pci  tinct,aitamcn  lionU  difficultatc .  fcd  ex  diuifionis  impoflibilita. 

<jfwi«lad«efpc^kaT,nbnfti-'iaHcni,ciim  finttat.ltm-  te,quia  cum  cicd  di  iibi  nuirmos  ccmum  com- 

quecum  cos  confumis,non  lanq  iamcrcditos,aui  munes  roilii  cumTiiiu,  non  lunc  corporanuro- 

tanquam  alienos  confumis ,  fcd  lanquam  tuos;&  moium  dif.crncnda*  ciim  nullus  fit  nummus 

Idcb  "onn.ag'i  xquiiroeft  te  oblij^aricx  conlum-  qui  totus  fit  Ti-.ij  auttntas  rocus.fcd  etflntfin- 

ptionecoX(.>ccuniat  ,quira  cx  numeraiioiic.  Intrl  g>.la  corpora  diuidcnda  fi  commodam  daiifio. 

f,gj^rgo  Jel^ei  Vlpianusdenummis T  biamccre-  ncm  pati  poflcnc  pcr  qiiam  cotuin  vfos  ad  co» 

ditis»  qui  eranc  com  nunes  n.itiitfcal.j :  Cino  cafu  fines  Jn  quoS|  ecuniacomparjta  cft.nou  coirum. 

iicutinon  alitcr  potcft  mihi  co  ripctcrc  condidl.o  pc-ctur  Idco  aiucm  faciliiis  diuidipiiflunt,&  de- 

pro  altcrius  partc  ,  cui  funt  hi  nuromi  mecum  bcnt  i'Umlprrnumcrum ,  quoniam  in  iis  non  tam 

coiTT-runcs  quim  fi  pro illa  partc  confumptl  finr,  corpora  fpcftarda  fui.t  quam  quaniitas  itcal 

ica  pro  mea  patte  fruftra  con(umptionem  rcqui-  94.     1.  tnfr.  dt  ftlut.  Vndc  cft  quod  eliam  nu- 

ras  aut  expcftcs  ,ci):n  per  numerationem  domi-  merantur  iionninr.quaro  imcr  rcs  incoTpotalcs  L 

nium  iianflatum  ftatim  fucrit  inte,  idcbquc  fta-  quthmdii  47. i///r. </« wnM.  r«<l«t  Nuroerusautem 

tim  ex  nijmcratione  quxfita  mihi  fucrit  condi-  vnicus  modus  cll  diuidendzquantitatis  dtfcrctx. 

flio.  Ncque  vci6  vcrliculum  hanc  fubionxic  Vl-  lan^elfifcmt  \^.%.flt.tod.  tit.dtcondiil.indtU.fiTi- 

plianus  vt  deconfuropiione  loqui  pergcrcc  quod  tiii»6i.jB/>.fr»/«».  A  Jdit  Accurfius  i  iiiw />*trr  77. 

irali  fcnfiflc  vidctur  Accurfius,  fcd  vt  oftcnde-  aifrimip  dtUgtt.  1.  .ScJ  nihil  ealcxad  rcm  noftram 

tct  noncfrcnouum  quod  proximc  dixcrat.credi-  facic.quia  noiuradatdediuidcndapecunia,fcdd« 

tis  nummis  comrounibus  luJc  corpora  nummo-  ca  qux  vni  ex  coheredibus  pcr  piTcrptioncm  lc- 

rum  fucrint  communia ,  non  lamcn  acquiricom-  gata  fit  tota  cx  ipfius  hcrcditaru  portionc  rcdf- 

municcr  ommbas  condiAioncm  totius  quantita-  genda  vi  &  in  l.dtdMQ*i%.}.4cctftis  tnfr.sd  SC.Trtbtl. 

14.  I  D  L  M  libro  19.  ad  EJi<flum. 

Cl  filiusfamiliis  contrafcnatufconrLiltum  mutuatiis,  pccuniam  foluerit:  pO/. 
*^tri  nummosvindicantinulla  exceptioobiicietur.Sed  fi  fucrint  confumptia 
crcditore  nummi»  ;  Marccllus ait ,  ccflare  condicbionem  j  qucniam  toticns 
condidiodatur,  quotiens  ex  ea  caufa  numerati  funt  :  ex  qua  at^iocflcpo- 
tuiflct :  fi  dominium  ad  accipientem  tranfiflct :  in  propofito  autcm  non 
eflet.  Dcnique  per  erroremfoluti^^contra  fcnatufconfultumcrcdiii,  magis 
cft  cdlarc  repctitionem. 

j-j  I  c  -  ff/i   f   m    ,  A  contra  Scnaturconfultum  Maccdor.ianum  pe- 

l.  St  pUmJMr,ttU4i  t  4-  cun.imutuatusfit,bonafiJcmacnofccrc,&  quod 

'  Kat,  DvB.NoncftptoIiibcudusfiUusetiara-  lc  debctc  fcit  foluae,  ficuii  dicunuf  dc  turorc 

vlito 
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DE  REB.  CREDIT.  SI  CERT.  PETAT. 

•  ^^^O^^^i^!^  papiU»rem/.jMliB^. f/.  cipij.  Bcne  igitur  Vlptaniis  hfc  fcribft  Ci  fili.ufa- 
mMmmt. 4r«MM.  tmtr.  Obl^anir ennn oata-  milias  conti*  Senitufconfultum  mucuatus  foluc 
jalitctfaliujramjliascrcJ.curiaquo mutuam  accc-  rit.patri nuramos vindicanii.nullam exccpiionnn 
picpccuniam  ,licccconuaSeiutuftoofultiauihp-  obiicipoflc.AUooui  dctcriorficrctcomliciopatris 

'  f ittteDijideoque  fi  folott  non  repetit ,  qQanotris  p«r  filium  qui  mcllorcm  taot tkm  eam  fiiccre potcft 

•  pcrpctua  tutus  cxccptionc  l.fedjt  ^.f.vU.& lfe<j.wfr.  Lmdtn  iiiJtrigfdMr.2x  ettikt^m  dominittm  nfti 
dtSC.mitdl.(putM^mnem  40.  tUttHM.uM.ht.  moruiiiqaodiolucionistcmpQte  liiit  patris,  non 
go  noii  eft  permiHBndiini  patri ,  vc«os  nDmmoi  Cranfietitlnacciptente,  GOnle<{acnseft  vt  vindica- 
vindicf  t  a  c t cditore  cai filiusfamiliis  folucrit ,  non  rc  coj  pater tanquam  dorolnas  Jfot^KlLi.*Mmit 
ibltlm  li  ex jfpiuiia  caftienfi ,  vel  quafi  caftrcnii  vafit.  qaeroadaiodum  lolianut  it  SC.  Mtcedtn  Ni- 
^lblnccit :  <|iff«tfus  nuUam  rcclpit  dubitttioaem,  mlrumfi  extent.Nam  G  confatnpti  fint,  condicen- 


ao. 


Clkaiineapccunia  filfusfimiiiaspro  patrcfamiliai  dicrunt,quia  vindicari  iamn6poirunt.  Atq.ita_w> 
hiheKutl.i.infr.itSC.MMttd.  Scdctiainhcxpccu-  cipidebctqaodfctiptuine(linl./<^/;Mfi;/S«iKii(« 
>o  adacntitio  adcoqvie  pco&aiiio,  ctiius  tiabeac  SaMj^. coniliftton£{nnrles  omni  euentu  c6pc- 
adminiftranoncin.  Hoc  cnim*  ncccflarib  fippo-  tcre.N6  quafi  Vlplanus  putct  omnicafu  coJiAio- 
ncndumcft,  vt  quxilionilocusfictipoflit.fcilicct  nilocumcac,iedvtfigaificetadextrcmun,&om- 
cxiurisveterisrationc.  Nam  iose  noaoccrtnmeft  nimodoc6di6Uon£c6petere.ceirantefcillcetv}n- 

£cculi)3Juci  titi  j  propi  ictatcm  mancrc  pencs  fi-    dicationc.vt  bc.ic  Cuiacius  intcipretatut  W.  i^.ti- 
um  folo  vlutrud J  ad  patrem  pcrtincntc/.fKffifffjr-  ftr.i4f.^y  Meb  auti  condidlio  patricdpetit  fi  coa- 
ttt&i.  vUim  C.d«k$a.  fa«Iikr.quaniuisin  pccalio   furoptifiDtoummi»autvin<Ucatlo  fieiccnti vtdti- 
profeiflitionihil  n-i;:unutatam.  D  f.  c.  Scnatiif-    blutumeiia  fit  fi  filiusfamilias  cotraSenatufcoful- 
confulium  Matcdonunuia  piolnbct  ncfiliusfa-    tummutuatusfoluctit,  &pattifuohere5e&ftus 
IttilfM  et  mutuo  obli(;ctar  ob  cas  caufas  qua:  re-    vindicareafimosaJhaccxcate5veUr»anpofl!r.  Vl> 
cenfenturin  l.i.ii.  tit  dtSC.Hdttd,  Nonitavtine    dcbaturenim  polTciiire  he.ediurio  &  tanqr.i  hc- 
dominium  pecuniiC  cieditx  tranfirac  in  fitiurofit-   respattisqui  vindicare  hodic  poilccfi  viucrct,fcd 
miliast  fcd vt  in  filiumfunilias nullaccedicori a^  tamcn  magts  eil  vt  ab  huiafiiiodi  vindicatione  nu- 
darl dcbeataut  vt  fi  agatcredicor,exccptioneiScna-   moidfubmoucri dcbcat  exccptioncdoli.ciim  ipfe 
tofcoiiralti  icpdu  poilitd  /4T.c^m.ifi.nr.  Prolnde   mninam  pecuniaacccperic  &  folucndo ,  dcbitun* 
f)  filiusbmilias  cx  cacaufafoluac,  nonpoteft  trans.    bonamquc  fidcm  agnoucric ,  vt  Vlpianusconcla- 
feire  dominiua>  pecuniae ,  ^uia  traditio  /utdittk,   dic  in  i».^  «m  fwtm  ti.f.filmfMnHiM  itifr.de  c$n~ 
&lnefltcaxadcrans(erendam  domlniom  qootlM   dfA.indw.Inedqacfauorabiliorcm  cllccaufampa- 
nuda  cil.ncc  iiabct  pro  caufa  ioftura  titulum  ij  cft.    ui*,qabrti  filij  niirum  non  cft. 
.  iuteaclcgibusunptobatum  i.i|#nii|iMaiMNU3i.i&      a  Stdfifrtmat  confiimptiitTtditmauiufni.KAT^ 
iMfNr.rvr^dnri».  Ergbfifiiluctit  cxnnmmisqao-    dtb.  Eo  cafii  quo competere  rindicaiio  poieft 
Xiun  domininm  ad  patrcrn  pertincat ,  quomodo    nummocttm  fi  extcnt  ,  folet  dari  condidio  in 
peainct  omnium,  qui  noii  /int  caftrcnfc»  vcl  qua-    vicem  Sc  locam  vindicationis  fi  confumpti  6at 
fi  callreorea  ,  diccodam  cft  non  polTe  trauferri   lig.r^^  11.  f. tlsim.  &  ltg.ftqueiufipr.b§etita,  Au 
domii.iLim  quod  patiis  fuic  non  filijquamuis  fi-    qui  in  proj  ufita  Q  ecic  compctetctpatii  vindica- 
lius  hbcram  pcciilij  adminiftrationcin  habucrit;  cioDUmmoiumcxiantium,quosfiUusfamiliasfia« 
nec  enim  vidctor  ei  mandatnm  k  pacre  vtpeco-   cxpattis,  fiaecx alterius pecanla etiS fiKofitmtliu 
iiiim  1  crJcrtr      %  fi  flwfinnh.ti .  4UC potius  §,.pTO-    donata  foluiflet  dum  neeamentcab  aliodonau 
mit  mp.de  SC..\Uied  id  cit ,  vt  id  fuiucictquo  J  ne-    Sc  credita  fuiilec  vi  credicoti  folucretur  l^.ftdji 
que  ab  eo  neque  iipatcecxigipocoiirer,Aradaer.   fdttrfmUidt  %$.t.k^.4t  SC  «^MMdL  Exiracao- 
iuscuiuspetttionemexceptioneperpetua  fc  tuerl    lam  fcilicet  pcculij  caftrcnfis  Sc  quafi  caftrenfis 
potuiflcc:  quafi  nec  videatur  deberc  isi  quooro-    vt  ptoxime  diximus  ex/^.  a.  mS.f.vUim.  l^.  1. 
pttcexcepcionem  nihil  peti  potcft.tiiiMtMrm/iu.    tod.  fjnilL  Ergo  iifdcm  nommts  coofiimpcis  de* 
l.3Urftim  d(J,derfS«^»«»'.Vn$iceftquodnccliiqui-    bcc  competcrc  patri  condiftio.  Atqueita  lulia- 
bas  naturaliiertaniumdebictur,  crcditorumloco    num  fciifitTe  Vlpianus  noilcr  refcrt  in  diS.  /m, 
habentnri.  trtJitmi  10. dt  tv^^ific.  nempc  quia  ftd  fi pmifmmm  f.  1.  imfm.  D  e  c.  Tolics  coq. 
cx  nataialiobUgaiidoe  illangUam^abcnt  afiio.  fumpcio  tiummonim  pant  condidioncm ,  quo- 
iiem>nec  obftat  qobd  fiiiasfamUias  fi  foluat  non   ties  numeratio /adU  cft  cx  ca  caufacx  qnann- 
repetit.  Hoccnimfitcontracommunisiutisrrgn-  fci  potuiflet  condidio  fldomtniom  in acdpicn^ , 
lamfolp  odio  cxccptloals  Maccdpniani ,  qu«  It.  cem  tranfiiflet.  Atqul  in  propofito  fi  naromo» 
tkt.  famma  cqaitaienitatar,hocip||iamen  odio-  nun.quos  filios&mittas  foluit ,  dominium  in  ac» 
fa cft, quod  eani  Scmtus  introduOTtiolo  credito-    cipicntera  creditorem  ttiiifirc potuiircc,  non  ideo 
tisodio.  noncciam&uoie  dcbicoris,in  onoma-   camcn  haberc  condidioaan  filinf£imilias  po- 
xifaad  dMvrt  ab  exceptione  Senacafconfnici  VoU   tailTet ,  quia  nacaralii  oUlgatio  condiaioncm 
leianl  diCl.  Itg.  qui  txcepliotttm  40.  di  tondt^.  indtb.    foluti  impcdiuiflet  hg.  quid  nttHrtlitxo.  iunO.  $.  W- 
&tl.l.fti  fi9.i*ftmlt.dtSC.MMtd9W.  ]tiec^nti\it-   tim.      frtfnkmit  lod.  ^  titul.  quomodo  Cuia- 
' lam  qnod didmntfifiiim&mnias  fi  (glgke  nbn  tc-   dns  interpmatar  li^.  14.  oiftrutii. cof.     Aut  quo< 
petere  ,  ita  debet  accipi  fi  fohiat  a4|iuc  filiusfa-    modo  incctptetari  inalocnm  Accurfio,  quiafiper 
milias  f  nec  enim  naturalis  obligatfo  qua:  fuos   folutionem  itanflaium  fiiiircc  dominiuiniDaccl- 
'bmnes  cfFedus  a  iuri!*cniili  lubcc  hottc  Jiai>ete  pi€tem,vtputafifolatio&dafaiiretexnAnisca-- 
^>otcft,  vt  impcdiat  icpctUionem  folaiMx  cau-    ftrcnfih.nut  quafi ciftrcfib.natafuirtetcx  folutionc 
fa  larcciuiliimptobata)  fcd  ita  fi  iam pafctfami-    libcrationocondiclio,ncccnim  alitcr  na'ci  potcft 
|)l^||£^sfoluBt,  quo  cafu  ideb nonrc^^^ctit.quia   es folutione liberatio qua  fi dominiii  folutaepecu* 
ratumhabiiilfc  vidctur /.  ittmfij^^.rltm  6"  diS.lfed   nix  trafeat  in  accipictf  ,&quid6  irrcuocabilitcr /. 
j$ ^pTma^od. tu.&  d.L  qoi cxccpcioQe  la fiiic piin-  firtmLoMfiMtm  ^6 jLjui  r» 9 8.«* p«c  &  i.iJle /Ua^ 
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40        ANTONII  FABRI 

Regula  aulcm  iurii  eft.cx  quibuscanfis  folutioli- 
bctationcm  patit  nonpoflccx  eanafci  condi6lio- 
ncai  L  cim  quu  j8.  f.quid  homitum  ud  ttt.  txir^ 
etfiun  L  NaMim  6iM(fttdtS.ttuUb.  Ideb  aiKcm  ma- 
gij  placct  inierprcratio  Accurfij  quam  Ciiijcij, 
<f\ibd  nacurali5obligatio,quznihil  iiabctcommu. 
nc  cura  luic  ciuili,ex  qao  funt  aftionct  &  condi- 
&ionc$omncs,oonpotcfl  impcdiic  nccondidlio 
Darcaturipfoiurc,  fed  tatum  facit  vt  clidatur  ca  pcr 
cxccptlonen^^quz  fcmpcr  parit  rctccionc:Marcclli 
aucemargumcntum  ad  eumcalum  pertinecin  quo 
nuila  poillc  iproiurenafcicxnumeracionecoadi- 
(^io,cciamnnummorjm  dominium  tranllatum  f\t 
ia  ftccipicncem :  quod  non  aliter  potcft  contin^^ccc 
qu<im  li  rolutio  pariatliberitionc.Sciointcrduiio- 
tingere  vc  eadf  oumcratiopronc  induascaufastpa- 
tiacq  non  mod6  hbetatione.  (ed  eciaafbionc  vc  in 
l.ianumtrdtt«mb.  n^.dtfilut.  Scd  vteadc  numcratio 
&  folutio  po(Iir,Se  libccacionc  parcre ,  &  coJictio- 
c£ przfertim  rcfpedlu  eiufdc  pcrfun^iliac  vct  b  cft 
qaod  ficrl  polVc  ncgo:!onc;^q.ficiliu$  cft  vt  neq.  li- 
bcracionc  pariat  neq.  c6didlionc,vc  in  cafu  d.1.  Ht- 
rttim :  quaquam  hocquoq.  perrotu  cft,&  dignum, 
qaod  !i  Caio  noftro  rclatu  fucric  in  Dbru  illu  iingu- 
larc  de  cafib.jcx  quo  fumpca  eft  d.l.  }itrdtiui,&.  qul 
tocusfuic  dcrmguiarib.caBb.Bcnd  igicur  Marcel- 
lus  c6cludebac  in  propofica  fpccie  nul  a  poilc  con- 
didione  nummoiu  copeccrc.  In  quo  cerc^  diflcniic 
Matccllus^  luliano  vtali^spleruq.folecEc  inhoc 
feotio  libencer  cu  Cuiacio,potius  qui  cu  Accurfio 
cxceiifq.  glulTiCorib.  qui  in  his  legtb.cocilid  lis  la- 
topcreac  frufttkfe  Corieiuc.  Na  quod  Irncdnsdi 
ceoac  poile  quide  pacre  codicere  ex  fiia  perfooa  fcd 
DO  cx  pcrfona  filij ,  ad  Marcclli  fcnsu  accomodati 
00  poccft.qui  ciim  dencgac  patii  c6didionc,vtiq. 
dencgar  eo  ipfo  cafu  &  modo  qiiodac  pacri  vin- 
dicacionft nu  noru cxcanciu.Acquiciim  niimi  cxtac 
dacur  pacricorum  vlndicado  cx  pioptiapcrfonai- 
pfius  patris,  qui  ipforiidominus  fuic  nocx  pcrlona 
Jpfiusfilij.cui  nollocafucopccercpotcftviodicatio 
cum  neq.  dominus  illc (lc neq.vnqua  fuerit  aut  cfle 
potuerit  Lin rei.Jt rfi  vuidi(.Lqunitiit  ly.^.drgtfitodt 
*ur.& drgtnt.Ugdt.iunll.LfUcti  yy.mfr.dt dcquir.htrtd. 
Li.uifr.fi 4  fdrtfit.quit  mdnfit.Ezgo  ncq.ex  patris  pcr- 
fona  condi5tionc  ci  dsri  Mircdlus  pacitur.Ioannis 
autcdlftio^^io  licct  ab  Accurfio  &  Bartolo  niagii 
probatazquc  improbabilis  cft.  Aiienim  nii  noru 
quidfcxcanciu  vindicaiiorc  patriindiftindcdati 
Kd  Ci  confumpii  fint,  diftingucndum  clFc  an  bona 
fide  confumpci  finC,  anmala  fidc  ,  vc  nbunafidc, 
con  Jidiio  niilla  pacri  compccac ,  fi  vcro  mala  fidc 
&  canquam  fucciui,pofIic  eospa^ec  condiccrc:  ciun 
tamenncqucin  hac  \e^c  diftinftio  vlb  adhibca- 
tar,  neque  \nd.Lf<dfi  pdttrfdmiliM  $.u  alia  vlla, 
quamilla:  vcrum  pecunia  qjam  excraneus  filiofa- 
miliai  donauit  ,  &  ex  qua  filiusfamilias  foluic 
crcditoti  donatafic  eifimpliciccr  an  haccondicio- 
ne  vc  credicori,eam  foluerer,  vc  hoc  pofterioreca- 
fu  dominium  pccunia:  traafcac  in  accipicntem ,  & 
quidem  rcdba.id  cft,  nunquam  fa6tum  paccis ,  ac 
proinde  ncc  filij  vel  vno  quidem  momencoti. /. 
fldctt.  Priorc  verocafu  pairis  fadi  fincnummi,& 
ideo  ertantcs  vindicarc  cos  porfic ,  confumpcos 
aucem  cmdicerc,  Qaomodo  ver6  prtilunccon- 
rumpti  cffc  maU  fidc,  aic  tanquam  furciui  cum 
eos  fimplicicer  fihofimilias  donAuic  cxcrancus? 
Qtiod  G  ica  efl^ec  non  nifi  furciutpolient  efTe  num- 
Bu  quo>  Eliasfunilias  folueiei  >  nifi  quos  ti  do- 
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nifiec  cxtcaneushaclege\tex  iis  folueretcredico« 
li  ,quemcamen  cafumacmodixeiiiin  haclcgcab 
Vlpiano  &  Marcello  cndari :  Pi  zter  id  qDod  nc 
que  Marccllus  hic,  neq.Iulianuscrjdtaiudecan- 
di(^  ODc  furciua,fcd  dcilla,  quam  Cjiaciuscx  ve- 
tere  formuia  vocat  dc  bcii^dcpcnn> ,  qux  nafci- 
tuc  ex  fola  confumptione  :  Vc  caccam  ncc  facil^ 
admicci  polle,  vc  riliusfamilias  furcum  faciacpa- 
tri  ,  mazime  veib  in  nummis  pcculiaiibus,  quc- 
rum cum  habcac  filiusfamiiias  hbccam  adminifha* 
tionem  quomodo  ficri  poteft  vc  ei>sinu:co  picie 
contre&ate  furcumquc  corum  faccrc  viJeaiur? 
Nec  enimuegaripoceftquin  dc  lisnunirr.is  loqu.i- 
tur  Vlpianus,qiiorum  dominium  in  accipicntctt» 
ccanfirec,ii  non  aducrfus  .Scnatufconfuhom  Mace- 
donlanu  mutuacus  pccunialuiflct.Alicquiquidau 
cinccccloqui  dcpccunia  contia  Scnatufcnnfjltuin 
credita ;  Etfi  aucem  Marcclli  fciiccntta  vidctitr  vc- 
iiorobratjonem,qazinhaclcs;c  affertui,  polTet 
tasicn  quispro  Iulunnncgarc}iropufitionorn  quii 
MirccUus  pto  vciaafTumit,  vt  tottcs  conJi^io 
locum  habcre  dcbcac  confuirpiis  nnmmis  quo- 
rum  dominiuraablnitiopctiiuincrsiionem  ttanf^ 
latum  non  fuit,  quotie^  tiann.ico  dotniniozqud 
condidio  a)i3\  c  .tdlio  copcciifl^cc.  Ec  in  huius  pro- 
poficionis  locum  aliam  fubftitucrc,  vc  coxics  con- 
fumptis  nummis  condiifitio  danda  fic ,  quoiics  iif- 
dcm  cxcancibus  viniicatio  dandaelkt :  t]UoJ  vti- 
quc  In  propoflio  cantini^erec.Ncc  iiia  tutfum  d:- 
liio&io  coaciliaie  Marceilum  cum  luliano  poteft 
qiiam  alij  adfcrunt  apud  Acc^ifiumtin  folutio  fa- 
0.i  fit  ^  hho  nomincpatrisanipfius  fili),  vtfipa- 
tri$  nominc  fatSla  fit  condidlio  cr.mpetat,  quando- 
quidem  patcr  cx  coconciadu  filij  nullnmoJo  te- 
iiebatur  ne  qiiidcm  de  pccuUo  l.yi^/;i«  6.  C.  dt  SC. 
Mdctd.  ncc  mapis  n3tuc«litcr  quiui  ciuilitc:,  cum 
ipfe  Don  conciaxctit.  Si  vcio  nominc  fif ij,non  de- 
tut  condiAio ,  qiiia  filius  naiuralHci  debuic  drg. 
Li.i.fltim.&  Li.infr.dtpuuTi  (otifiit.  Nam  tamct/i  h- 
liusfamiliasfuonominc  folucric  pecuiii;.m  quora 
conciafenacufconfulcunieracniuCuac\:s,  ctiin  ca- 
mcn  ex  iis  nummis  ibluic,  qui  pacris  fuciunc,6c 
quorumproi.ndcdnminium  in  accipicnccin  iianf* 
/crrcignorantcpattc  nonpotuic ,  tio-i  pichibecur 
patereos  vindicacc  h  cxtcnt:nec  igicur  condiccre  fi 
cunrumptifint  fecundum  fcnccnciam  luliani ,  fed 
fi  MarceUo  crcdimus ,  ccfTibic  "hoc  quoqiic  cafu 
condidio  ,  quia  ctiamfi  dominium  in  accipicn- 
tem  cranflatiim  fuiffcc  pcrnumcrationcm,nona- 
(\io  aliqua  fcd  libcracio  cx  ca  folaciunc  nata  fiiin'ec. 
Suauisvcrb  cercceft  Barcolus  qui  ad  iianc  lcgcm 
notatidifficilem  cam  Tideiifcholaribusfcd  non  ef- 
fe  ,  cum  tamcn  ad  conciliandum  Mtrcellum 
cum  luliano  nihil  aliudprofcrat ,  qu^m  quud  fu- 
pia  ex  loannc  glolfatorc  icculimut  ,  &  refuta- 
ulmus. 

b  DtniqHt  ptr  trrtrtm  filuti.  Malc  Cuiacius  /it. 
i^.tbftr.  (dp.i^  hunc  vcrficulum  ica  accipic  vt  fic 
conclufio  fyllogifmi  quo  vciturMjrccUus  vc  pro- 
bec  concra  lulinnum  cefTarc  hoc  calu  condi^io- 
nem  ,  quafi  dtmqut  dixeric  hic  Vlpianus  cum 
Marcello  ptoo^'-  S>c  enim  i1lc  fyllogimium  Mar- 
celli  concipit,  vtpropofitio  hzcfic,Totics  con- 
di^liodaturqaotics  cxeacaafa  numeracio fic, cx 
qua  a<^o  cife  potuilfec,  fi  dominiumad  accipicn' 
tem  cianfiiffcc.  Aflurapcioauie  i(\a,acqui  in  pr<  po- 
fito  nonitacflct,  ideftnon  oafccfctur  condi^o 
ex  □ametationcicoclofio  veib  hzc.proindc  per  er- 

rorcm 
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t6Ion  concra  Senatii/ioBnfillium  crediti  dl-  po(ret>eiurque  rel  confirmtndxgratlal^fnliaF- 

cendam  cft  ceflirercpetitionetn ,  id eft condidtio-  cit  Vlp.  cx  Mjrcello,  non  foliim  ii.  luc  'pecic.i 

rem  qux  cx  confumpttone  (^uzfiu  vidert  patcr«  dominium  in  3cc<pieat6  trjnflatuii.  n<.n  eU,ctll«- 

Et(i  perfilium.Scd  pacetannviridixertm  ineptas  recond<ftioncm  de  bem^depenfifl.fedetiaincdaa 

cryllogirmusciret.PoaitenlmideinaiTumptio-  dccondidioncin(^ebitt(]usririir,ac|  roinde  cd  ex 

ae  qood  in  conclufione, aflumirqueidipruni  qaod  numcracione  dominiu  tiatstkt|ifi>ii » ccflj' e  i<  la  i 

omnimodo  pcobandam  eft  &  de  quo  dirputatur>  Yepeticloiieiiilloadyiijbq«Anivindicaioiictntl^ 

Ao  nlmlmm  hoc  cafa  eondiftie  «li^aa  compeut  tands  pecanif,neo'pe  quia  natarjl<«  ol>'i<^ti  iu  im- 

vt  luliaoas  rxiftimahitNecnirliisbonaeiretpTo-  |>edic condidtooem  indebiti, cikiM  lircf  .  eSuum 

fcatioconcluitonisiliius  negattox.  Nulljm  ctindi-  dicipolfitiJqnnd  naturaliterdebir  x^  )'<•  ,  v  d*> 

dionem  hocca/a  coinpeteie, ii  cx rjrllogifroo nlfail  cwmtnexdJ^iififmerfumlm  •).  $.p/r.  &  l  pq.  u  sc. 

aliod iaferrepoffif,niaqaodfnfetrivuuCaiaciitlv  ifMii  Niit  cilm  ii  folaitqiiiextepii<ji.c  .  c. petua 

crgocondidionemindebiticopetere.Nam  cclfan-  eaque  ^uorabili  tutus  fuic,P0ta  .Se!.atufv.i<  fuUi 

MquoqueiadebiUcondidtooe*qacoanquam  ni.  Veileiaoi  4J.fmtMe^tmm  ^o.dtwtdia^tMdti.PoT" 

JtrtDWKo  doaiinio  compecjt^nthil  vemtliam  io-  th  nihit  Imereft  exqot  pecunla  filiusfiimilias  foU 

peteftcquam  fupr^diximujcum  Culacio  debcnc  uerit  an  cx  caftrenh,  an  quancaftrenl!  etiamin 

depeofiaappellati ,  quac  competic  etiam  oon  tranf-  poieftate  manens  an  cx  aiia  dainiBodb  pac«r^i- 

laiopernuiiMfMionj*  dommioTlStpoiefttcefi:^  lltila{neftib6h»,vt Iwnd Accarfin«axplieif& fed 

liusconfnmptioni^r.  Ex  eo  igitur  tanto  magls  vc-  quod  hic  fcrihitur  dc  crrorc.raal^  A  ccurf.  intelU- 

twn  apparct quod  diximas  »  non  ea  ratione  Mar-  git  deertocc  iuris.  Melias  Cuiacius  fupradidlo  lo«' 

■cdlamncgarehtccompiecereeoniliftioncmqaod  'codeenDre6£H,qaoniamineo  quiperetrorem 

eam  ratiiralisobligario  impeJirctfidominiomex  iatitttlltlcientcrindchitum  rolair  nulla  diibita- 

ponaecatione  cranilatumcllctt  fedquiahaiulmo-  tiocftqainnonpoftir  rcpetere  l.  tmr  j4&i 

4Hrolatipproficete|tdlibetttioncm»  necpioinda  lgJidWrfXcAwjiirio.Crfri«r.d'^.yiir, 
condi^honem ,  aac  aliam  aftioncmvlltm  parere 

r_,,i.^.;.-  j,  I  D  EM  libco  «l.tdtdiaunr. 

ClngMiacia  quxaam  recepca  funt  circa  pecuniam  creditam.nanifidbicicbi- 

*^torem  meum  iulfero  dire pccuniam  :  obligatiS  mihi>  quamiiis meos  num- 
mos  nonacccperis.  quodigicur  m  duabus  pcrfonisrecipitiir  %hor  &inc.idem 
perfona  recipiendum  clt :  vt ,  cum  cxcauCi  m.indati  pccuniim  mihi  dcbe.is,  5c 
conuencric,  vtcrcdicinomiaecamreuneas,  vidcacur  miliidacapecunu,  6ca 
mc  ad  tc  pcofeda. 

M  t.  H-^^rU  i^.  ^  ^^"^  vt  fem|«tnecefre  fic.SexadttrewiiHbane 

■>  '  iiirisrcgjIavtnoal<tcimutuucon"i.-.nip  iTu  qua 

R  A  T.  o  va.  Mutdum  cxcodidlumcft  qaod  iifiatdea)eocuu,nealioquilcpilTii>^  (n  |icduioc 

fittdemeotanm.  Etlblec  bonam efle  trgiimen»  titmandconcrthedi,quipotiusamplitfi  inVereft 

tum  ab  etymoloi^ta  nci^ari  le.vt  fi  Je  meonon  fiat  pitbliccob  frequentc  haiufmodi  cotiaAiis  necclE- 

.toum  non  licmutuutn  L  L^.^^dUtd  vbidiximmft-  tatc,vrumq.comme<:ciotu:tfli$nimi(um  cafibusia 

ft*  bmHt.  Acqui  fiue  dcbitorcm  mcam  ioflerim  (jtiib.  nlhil  repOKnatexparte  rei  qaomindspeca-* 

tibi  darc  pccuniam,n>:ect}:u  cz  ca  .fa  mandatipe-  nia  quz  adhuci.6  eft  Hat  llatim  mca,  5c  rnrfum  ex 

cuniam  mihi  debcrcs,  conuenerit  incer  nos  vt  cre-  niea  fiac  ftatim  coa,niii  quoniam expcditius  Bc  vti* 

diti  nojpine  eam  retlneat,vecom<^ftpecbtiiam  qu£  Huscflc credicat vccelecittc^  boninkgeadari  Inter 

pcnes  tceft  canquam  mutuajDunquam  fui(Temca:  fcaifJiontiFn  vnabreui  manitoccultcnir,  qnomo<l6 

Neccnim  quod  mihi  dcbetur  meumeft,  adcbvt  Vlp.noncrloquicur  in  l.i.^^.ftdfi dil/itmm  irfr  deH^ 

qQod  nlcum  ^ft  deberiroihi  poflicnon magis  fM. inl. vir.& mr.vbi  tradlacu  carum  quo  maricvs 


<jaimexnoiia  canfi  fieri  mcum  §.ficiiuqutl/tflit.dt  donindi  arsiaio  luflcrit  dcbirorc  fjii  vxori  !o!i  crc: 
iS»LmmortmfM4mii.dtftrb.tblfg.l.ntnvttxplitriim    Q  lo  caruiicccdonaiioii;  vaiidafaccrc  illud  vidca 


l|9.  dk  f^igtL  itr.  Ergo  dicendnai  cft neatro  ifto-  tur  qood  non  i  marico fed  i  mariti  dcbicoi ei 

rum  cafuum  poflc  mutuum  contrahi  ,  nc  alio-  lierpccuniam  acccpciit,ncc;attamcn  Vlpimasex 

qui  paulacim  eueniat  ,  vt  dicamus  nuda  volun-  Celfo  cam  valcic,  magiiquc  ciFeait ,  vt  &  debitoc 

tate  poflie  ex  quolibet  alio  concraAu  mutoum  libcratusnc&  nummif.idifint  maritinonvxorir. 

fieri  quod  fi:rendum  non  eft  fi  Africado  crcdlmas  Nam  (i  donatio ,  inquic ,  iure  ciuili  non  impcdireii 

in  i.gai  ntgotid  )4.is^.iiMitdftf.Contrahitar  eiiim  mu-  cuc,ts  tti  gclbc  ordo  luiurus  eflet ,  vt  pecunia  i  de« 

taum  interueniente  te  8c  craditione  tion  nuda  vo^  biBOCC  td  creditorem ,  deinde  ^  crcditore  ad  mu« 

lunute  nud6ve  confenfu  1. 1.  $.  uinfr.  di  ehlii.  &  liercmexdonationcjMruenirec.  C^6d  fi  pecunli 

mSian.  DEC.la  hisquxcocra  iutis  ration6  &  iurc  a-  debitortnomeraraeflreintelligitur,  aJ^  o  ]uc  <pliai 

llquo  nngulatireceptafunc,n5pofliimusfequire-  faAafuilIc,quamulsreuer;l  numcrat.^  n  >  licvt  11-^ 

^l^lMtis  Linhuij.&f»j.fuprJel^!A.AtqaHncoti-  berationcm  Indacamua,  quz  ailter  induci  noii 

traftu  motut  (ingulatia  quaedi  recepta  (iliit,  id  eft  polTct  ttg.  ii  qm  tdiimim  io.  teg.fi  dluni  -9.i.fi  mi" 

nocontracctcroriicontraSu ccgiilas,  vt  mali  Ac-  hislitnttm  tfi.  dt  filut.  Quidni cciam dicemus rnu- 

cucfiuspoftloanoc3eAzonccxpUcataied.c5trtre-  tuum  contrahi  poflis  ii  debicoccna  mcum  liilfc- 

!|uUslp(id«maiai¥tmetiAt  BartolasdlaU{s,poft  rfm  dbi  pecaoiamnamcixr^vtcaiiintibiexcaa^ 

Cttnotuvtillenominat,  Accurfij.  Prarrettim  vcrb  fi  im  tLii  dcbcas  f   Aut  quid  tna  mcavc  rclcrre 

•OQabac  qu«  vult  incdtrahedo mutuo debece pc-  poieft  atit  cuam  debitoris  mcl  vt  pccun  ain.mihi 

«Oiutmfictide  laeacaLNoaeiuaipublieavnUiM  tndatiflce^otibiaa  cibi foli  fao  mcoq.fittiiililg 

—  .     toiii.lili           >~=^  —          -              P  l 
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iBlattCornon  breui  mana  fiac  commocliut  &  cx- 
pocUciiu^qwod  longioce  fierl  polFcc ,  vt  io  i.  4$. 
S.\M'm.  dtt.  Nam  & Aliqoando  manu longa tn- 

dido  ficri  intclligiiur  ,  vrputa  fipccuniam  mcam 
ki  coafpe^  oico  ponen^tc  tubeam*  auc  aliatn 
rera  quamlilMt  cotuspdlraldcorporaliierkniit- 
lo  dctioeacur  1.  fMaum79-dt  folut.  Dcniqucfa- 
pcmMoi  circuitus  iAi  fempcc  euitandi  iuot  pn^. 
Ximim  5v  dttlndiS.  itM.  0c cspediendcrai» 
fcram  gr.i  fi'i  t  inulta  qur  alioquln  ficri  non 
dcberent  I.  fi  *d  fnftSmm  lu  u^r.  dtMtlur.&  un- 
ftnfn  tMm.  Et  ia  hocpradcntcc  omhci  Confen- 
icrunt  nc  Africano  ooioem  cxccpro  d.l.qui  ntgt- 
lic  34«  ttfr.  imatdi».  vol  £atetut  iioc  bcni^ne  rece- 
pcom  efle  :  qnod  nibil  diad  cft  qoln  iorp  fio> 
j;n!ari ,  &c  ob  publicam  vtiHtatcm  ,  contra  regu- 
lam  iilam  iuiis  ,  <ju«  matuum  aliter  conuaiii 
noo  pcdcnr  «  qnlm  fi  de  aeotnttm  fiw.  .Nam 
vt  iri  alils  ncgoctis  ccleriute  coniungcnJarirn  a- 
dionum  vna  occulcctur  ,  non  fic  iuic  aiiquo 
fiagnlui  •  quia  iuris  rcgula  nulla  cli ,  qux  re- 
piigncc,  vt  in  fpccic  d  f-ftdfi  dtbttoTtm  &  d.l.li- 
ut  f.i.  dixi  di  l.  ttru  (oniutu  9.^.  fi  /mmmti fnfr. 
Ib«r  fir.  Ex  iiis  apparet  quim  parAm  adrcmpet- 
tincant,q  hi:  Accnrfius  congetit  quafi  fpccia- 
Uc  &  lingalacia  vd  incontiadku  mutuiad  diifc- 
Koticm  cteceror  um  contra&unm^  Vfelin  pecnnia 
cumerata  ad  ditiercntia-D  aliarum  rernm,ctiam 
in  qiiibus  rru'»um  podlt  confiftcrc.  Qualc  lUud 
cft  qnbd  faciliiis  pccuniaconfumatur  vt  (blaim> 
mixtionc  ei  d.ifi  slitni  mimmi  78.  it  ftlMt.qaun- 
nic  idcm  po(Cl  in  ftuircnco  quoquc  vino  &  o- 
leo  aliirque  rcbus  ,  in  quibui  muiLium  conliilic, 
«qui  bcilc  cootin(;«rrl.t.f.  frMmiinfr.dt  ftfa- 
rat.L^.  in  frinup.  fupr.dgrd  viadic;  Itcro  quod  pc- 
cunia  ex  bonis  dcbica  parccot^3n>'ibcc  facnl- 
tatum  »  non  etiam  fpecies  UttB  ftutr  77.1«  frin. 
Pf.  4i  Iq/U.  uL  dfdcOf  58.  f.  MMMir  «t  «  C.  Tu- 
kLM£'kjt fidtkvitmifum  50.  S.trA^mm  fufr.  dt 
j^iU.  Itetn  n  VatfU  cx  caula  mucui  polfic  ic  £1- 
cere  pupilli  dimtorem ,  cdeoque  fi  fit  crcditor  li- 
bl  foiucrc,  l.qiioiits  9- f-  nontMttiim  j.iunS.  S.fi 
UU  MMltM  j,  tnfr.  dt  Mdmui.  tuttr.  ciim  (ai»ei>  non 
poiEc  ^  ipfi  vcodere  rem  pnpillsrem  /.  fi  wm- 
ftmmf4.  $.pUiin.  dt  (e>:tr.  tmpt  auc  aliicr  in  icin 
fiuffl  pnpillo  auiiioritatem  prjrn^rc  l.fupilimydt 
mthtr.  ntur.  Etfi  video  pofTc  tutorcm  ciiam  pu- 
pillaris  rciqnami  dcfuncl  jcniciit  ,pc>r!  iTi  n  jin 
ilbi  ccadete,  iii  ilia  ciegai  ci  i^:ccie  l.finuu)  '/6.f. 
\.ditttitr»tiuft.  non  tamcn  fc  dcbicorcm  fcccre 
cx  cajfa  venditionis  vcl  donationisfi  nulla  pras- 
cc(Tcric,non  ma^isqo^maliusquiltbec/.  tmd*r*ti9 
a6.  tnfr.  de  dotut.  Item  vt  faciUus  per  padum  v- 
nius  altett  condiftio  certl  acqniratur  dummodd 
ciasnomine  conttaAum  fit  /.  x.C.  ftrquMftrfm. 
tttkttfur. d, l.  uni^.  $. fimimu  rhi dixi  fufr. I cem 
vti  oammoTum  crcditoram  pars  condicipofllc  11- 
cdt  corpora  nummocum  facrintcommuiiia/.iM» 
(Ufi  fiir i{.  i.  rit.fufr.  Deniquc  vt  vfura:  pecunia:  cre- 
«Uccnnn  niftcx  flipulatboc  dcbcri  poifiat  (•ri(M» 
A4.  in/r.  dt  fntftrift.  dlu»  oUinim  rerum  detictn> 
tur  etlam  ex  pafto  nudo  IfnuKtiiti  ly.iunS.  l.\.,CM 
tj^.jScd  nil  ^moia  posinenc  ad  hanc  legem 
qoii  fii^  illinf  ftfigalciRinrrreceptain  mutao,ne- 
luccontra  propri  nuiiui  re!^la5,neque  rurfum 
Eckliafantomnia  io  mucao  aactonscuoiccrc- 
IpracfcRim  qu&d  deiifin^liil^ii^i^^ 
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quc  per  nudom  peMiB  etiam  inconiinentf  cppa<' 
utumpromicd  noo^inmt  ,at  per  llipulaiionem 
pofTunt.VcinesempliKquKanalimus  ad  /.  quodfi 
/»£»  11  .fupr.  dt  nUgitf.  &fiimftAfimr.  exiSdltgt.&l. 
fenm  m%(  ^^.^f&jufm,  Uiccndum  isiuic.cft, 
qnoodleiani  ciiplicauliMH,fingulariafa£a^Tl* 
piano  dici  rccc;  ca  cftc  circapecuniam  cteditaquK 
in  ctmcra^  mutui  rccepu  liint^ob  publicam  vtl- 
UcmeHft  iacNnfiir  l^tt  IMitai  ri^jidki.  Flane  quo- 

f.cs  ncgocium  qu  xl  i;ciitur  talc  cd.vt  dominion 
cx  eo  t[an«ferriopotte*c,quomodoc6iineiyndi>« 
natione,  poCiMt«rioQc,fiMadon«,«liifq.  fmilHbns 

l.iii«diimf.f.  flt.iiifrJtdtndt.  l.  i.drrrr  wrrir  r.cradL*  . 
tiomn  fifta  non  mioi^squknin  routuo  mtcrueni- 
re  AcecAceft  icliominimm  ticoclnti  #fe>ntelliga-i 

tur  ,  fcd  tu  hac  differentta,  qub  i  ibi  pia:'ctiic  icm 
eirc  opoitet  vt  faCtio  vcriiaii  rcrpoiideac,  quiares 
abfcns  tradi  non  po/Tet  t.dmtti^^.&l^iif.fiffJirtt 
vindic.l.fi fpnnf*Uh.<i%.i,  tnfr.itiur.dtt.l.  cjNidtitm  72.$« 
idtm  rfjponfum  infin.dtfelut.  iicuti  acc  ab  ciitxi.i./^/- 
fm  4;.$yiM  qui indtHiMmiiifrJefitrt.  Ulifrtturstori  79. 
i"/r.(/r  m&.oWf^.if.  A c pccunia:ii  prarJentcm  (.(Tci.il 
nccclTe  eit  ui  inutuo,quiai6liUit  mutuil  in iis  rc* 
bas,qaf  fimdioite  t  ccipiQt  tn  fuo  generc,%c  proin» 
de  non  miniis  abfcntes  qua  prx(cncet,quod  incE- 
tetis  contri£^ibus  Jiuciium  eftin  quib.  agiturde 
Craditionefaciendafpe^ici.auc  fi  ^cniri^  lahcinpcc 
modnm  fpecicl  vt  in  /-i  $  vlt.&l  ftq  dt  d0n4t.int.vir. 
&  vxor.dJf4lfm  f.\,di  furt.Lquiidquoi  y.^.vli.iufrJt 
dffMt.Atque  itacgo  cuni  A  curiio  fciHio,iiLcc  Bar» 
tolusadhibitis  vt  folct  dinindionibus,  ScCab^, 
Aindionibusquatn  pluriniiscontraputet.  -  • 
a  Qued  igtiur  tn  dudb.ptrfoniirufitW.BiAT.oy»» 
Id  quod  mic  fingulati  &  contra  comunes  iuris  te- 
golas  reccptu  cft,  n6  dcbet  trahi  ad  cofcquentias /. 
quodvero  ij,.fupt.dtlcgih.  Aiqui iurc fingulati iccc- 
ptu  cft  ^  bemgneadaOT6i««uy|j)i|Kg9Us,vciitibi 
dcbicor£meiiia<rctira  darepccanilTmatai,  obll- 
gerismihicx  mutuo,  quanis  nummos  ir.eosnoac» 
ccpcrls,vt  &  Vlpianus  hic£itetur,&  Afiicanusin 
d  l.quimgttid  }4.ii^.djn«mikr.Ergo  nd  ad  altos  cafitc 
porrigihocius  Jci.cr.Dcc  recipicificft,  vi  fiexcau* 
fa  mandatipccunix  quan.itatealiqa&  mlhidebcacy 
&  cducncric  intcr  nos  vr  crcditi  nomine  eam  rcti« 
ncas  fiit  pccunia  maiua  tanqua  mihi  abs  le  data,fie 
amc  riiiiuin  adccprorei^^ta.  Acq. ita  cucluflit  Afrt« 
canus  in  d./.fHiimwri4,difleniiens  ex  profclTo  abVl» 
piano  hac  vna  poiiifiir.urationc,  &  quiano  fit  fe- 
rcndu,vt  cx  quolibcicOtradunuda  voluntate  fiert 
mucuii  poffit.Ni  qulcCi  Accurfio&  Bartolo  rcf|,6- 
deatifuiirc  hic  |  cc  ii.ianon  qui  lcm  pr.T^cnit- ,  ftd 
tamen  cxtantc  p irata  folutioni,  ibi  vcib  colum- 
ptani  fuinq.pr^terqt.aqiiodomnino  ctoeotiliomf 
ic  diuinatoriu  cft,ncc  Vlpiano  conuenit.nec  Afri- 
cano,non  Vlpiano.quihuncpoileriotccafu  zqui- 
parat  faperiori,  co  infili  debicorf  meft  darc  libi  pe^ 
cuniailn  quo  cafiinemodixerit  requici  vt  pecunia 
extet,  fic^.  paracafolucioni,  cuin  dcbitorcgcncric 
nihil  prorfus  refcrat  an  pecunia  dcbita  extet,n6cnc: 
quia  necfiinccdio  pecaiua  fuaomnc  dcbiior  aml- 
feric ,  actamen  libetatur  iMttmliiim  11. cfi  ttrt  ftUit* 
Multo  mintis^^itar  in  hoc  poHcriorccafurcqui- 
tit  Vipianosexliicc  pccuntam.cum  id  qaod  in  dua- 
bus  p«rfonis  otceptum  e(l,muito  msgts  in  vna  ea» 
d^mq.  petfaaiarccipiendiiefreatbitretur.  Necfi'- 
mileeft  qoodaffcn  AccarCu8ex/.tinir«m/i2i« 
^  Ibt  eolm  debet^BrpccuoiapcrmoJuna 

;d^fita- 
^jiat 
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•fdno cim  poflidcrc ,  &  faam  facere   cjoim  cumVlpttnofeadce Tmnn  mtjit%fit(k6  Cji 

cx  mutao  pecuniam>  8c  eadcm  ipia  coipora  aum-  wt^fit.  vbi  ncnnc  ex  precio  aebiam  quandtatem 

nior<i  que  antea  erant  deponcniia  Vt  fofpfimat  non  tamfiKlldln  mutoi  canftm  conoerti  polfe:  A  uc 
adillum,quodinpccuniaexc4ii(anMdatidebiu  ponus  cu  Vlpiano.A  aUitcredimusquiexeomo- 
diflimiUclL  Noacoooeoitiarliun  A6icanofa-   uentur»qaodincaibedcdebentuT  vfurxnperftt- 

Ypndtlb  coMfliatio.  Noo  cnim  tx  eo'  monetar  pDlationem  promiittc iint tanquam  pecanic  credi. 

Xfiieahas.qubci  pccunia  confumptaelfetjqaaEncc  tac.Scd  cgo  ncquciftis.nequeillisanentior.quii^ 
caofiimi potoerat» cdm ingencre debcretur ,  Nec       aiiam Impcratorum fentcmiani efFe video,^ ao^ 

<}nbdfolacioniparataii6ciMr»  fedezeofolo,quo<l  msfbi^  explicacamiiftr.f.CMiifff^.to.vbiyide.Mi. 

Ccania  ex  caufa  mandati  dobit.i  nur.qium  fmfTcf  ousobdat  l.ftcuHidmj^.dtfilM.  qux  candemcoo- 

domintooi|ndati5,vtozccedi(icauiaiic(ipoirec  ftitoere  Tidccuc  rationem pccuniat  Ac  alianaBta- 

loandaarlf.-^iBNiiqaelitiibvoIaDcace  niotattm  es  mm.  EftcoinB  eadem  qBidem  cario»liaAeQa v  Witt 

aliocontradu  ficri  non  poflir,  Sedtaracn  Vlpiani  quam  mihi  rradere  vis,  &:  quTab  alionullicorpo- 

fcatentia  quz  publicc  villior  cit»  &  h  cxtetis  ptu-  raiiter  pofiidetur  fi  in  cofpedku  meo  pofiu  ftt,  fiuc 

deocjboa  magis  probata  (oifle videtor ,  iUam deci>  poni  iuflcrim »  iiucnon ioiTecim ,  AmiBiodb idc6 

dOKii rationem  habet,quoti  ca  q.ix  publicc  vtilia  pofitafit  vtmihi  tradatur ,  quafi  manu  longa  mihl 

fimMicdt  iurefinguiari  tccepu  Imt  >  iacil^  tameo  tcaditaeire  intelligaturtSed  nonctiam  d  tesinooQ- 

■iiliacuodB font ad  aiiot cafot fimilw,ideit inqoi-  ipefta  poiitaaodlittNeccnimcooaibhilberipoN 

DUseaiJcm  mulib  magisfi  maior  zquiratis  &  pu-  tefl  pro  tradita,  quomodo  pccunii  qax  habcaB^ 

blicxvttlitatiscanfainiisiocuhabeat  Lmnfjimt  etiam  pro  data.Nam  &  ditf'erentiatllae£kinterpo» 

tt'& ft^-il.imfingulm>^.pififMiygk.  Acqoifiwilias  contam  &  fpeci^qaod  in  (peciecaiaa  doadniam 

eft  Vt  fiStio  bieui^  inanus  m  vna  cademqne  perfo-  transfcrri  in  alium  nccc(Tccll,rcquirimus  non  tan» 

naindacaiur,quim  vt  induabus,nec  miiius  ad  vti-  ti^m  vt  przlcns  lic  ad  huc  vt  pro  tradita  habeatar» 

Utatcin pnblicaro pcrcinccvc  mataom  c6trahatur,  fed  etiam  vcdominium  pcnes eum  lit,qai  tradere 

fi  conu«ncrit  inter  nos  vt  pccaniam  quim  niihi  cx  vult  vt  habcatur  pro  data,  fiquidem  dare  eft  domi- 

cauf.i  maadaiidelKSCXcaoQ  mutuirctineas,quam  niurotransiierre^  rfriMKm  -j^.^.vltM  Vtth.9bl^.%.fit 

ii  i.:frerirodebitofem  ircuni  t     pccuniam  mihi  tf<rfMla{|lill.dC4ftiM.  Ncmoauiemtradendopoicft 

dcbita  numerare,vtcx  mu:ui caafa  eara  mihi debe-  dominium  traniferre,qnod  non  iubeti.rr<iiri*ao» 

re|tncipia«.  Quidni  ergo  qu'  d  in  illocafu  rece-  ii MqnaJtrJmm,  Atinpecaniacredendanecptac- 

ptum  efhmulto  mai^is  in  alio  recipictor}  Denique  fcnctampccnnur«nec  dominium  i 


foit  Africaniis  •eligiofioriurisvtioqoiturCuiacias  niamcampacanincooiiftatin  gencrr,qui  noneft 

«i  i.1  qtn  ntgtM,  & fmfultfitt :  Vlptamis  verb  aa-  dominas  hnint  vel  lllins  pecunic ,  alterius  tamen 

dcatior,Ae  cqnitarttpabliaeqne vtitiiaiis  hac  pac-  eiTe  poteft.  Idcm  igirurin  cxteris  quoque  relKit  in. 

ceamantior.  Frullra  crgo  qnbUi^OHrdftKiiiteio  rtscftquaein^ndcre,  numero«&m^foraconii> 

ijs  ctmciliandis  qui  Sc  vltro  difllbnfemiic,  8r  tara  ftilr.  Alia rpccies  cft  qnc  proponinir  io Ifjmtmm 

vcobabilcsdiirentiendi caufas  vt  a!  iii  fcrjj  (imus,  8.cyffCTT.p<f.&qiizptopiiisacccc!it.-iJi]iamdeq»u 

mbacruac.  Vidcniutcamencum  Ahicanopotids,  niiiij2^.ti./iyr.quamadcasdc^aibatin  liacicgf. 

iS.  P  A  ▼  i  y  s  Hbro  ja.  ad  EcUAHii. 

fociLis  propriam  pecuniam  mutuam  dedit,  omnimodo  creditam  pccu- 

^niambcic,  licetcetcridiiTcnfcrint,  quod  fi  communcm  numcrauit*,  non 
alils  crcditam  cfHcit,  nifi  ceteri  i^uoc^uccoafentiant,  ru<Tpai:tis  tantumalicna. 
uonem  habuit. 

AdtS  fiikff  nonmodoficxtcridi.TentiantrcdSf  finonconfcn- 

J  ^           *             '  lionCiquodminuseil.  Inuituscnunhacpatteacci» 

R  A  T.  o  V  B.  Socius  vniuetforum  bonomm  da  picndns  e(l,vt  K  in  aliis  plerifque  iuris  partibota 

quo  folo  bcnc  AccutHus  hanc  lcgcm  intelligit  vt  non  tintiim  i$  qui  contradicit ,  fcd  ctiam  qai  non 

probabilem  aliquam  dubitationis  caulam  habeat,  coiifmtit  /.  fiUmfmdiM       irmUM  fuft.  itfrtmMt, 

Comrounicarc  cogitur  per  aAioi-cra  pro  fodo'  I>«c*Etiamisc]Jivniucrforumbjiiorumfocicta» 

qnicquiJ  libi  proi  tio  nomine  acquifiuii  poftcon-  tcm  conttaxit.propriiim  a!iquiiiJrabere  potcft,noo 

tra£bam  luciccaccin.Numquzcontraiflxfocietatis  folum  fiqaod  plerumquctitab  vniaerfalt  l^ieta- 

tempore  iam  acqu  fita  funt continuo ,  &  ipfo iure  te  atiqoid  cicep^it,  fcd  etiam li  poft  contra£bm 

cdmunicantur /.!.$.  i.i.}.$.i.(«MifMfan  ^i.f.foltS i6.  focietatcmaliquid  acquilierit. Nam quod acqairic 

Lfilccitt4ttm-Ji.ittftimif  &l  ftq.i>tfr.?nfim.  Ergo  ipfms  fit,noncommune,lic^tfociet2tis  iudicioco- 

perinde  haberiddMcac  i>  communicatio  illa  iam  gatur  id commnnicMl.pqumfHittMttm  J^ji^,  frt 

iiidaeifcttcdmpatnmreferatanqaid  iam&dum  yici»,  quod  diucrrum  eft  ft  focictas  c<mtra4b  iic 

foetir,an  in  eo  nr  vt  flatim  iteridebcat.  Atqui  com.  non  totorum  bonoi  um  l.fi  vnuitx  fttiit  67.  f.i.ni, 

mniicatione  iam  UGUl  non  potrct  vnut  ex  focib  Intcrim  ergoid  cH  quandm  communicatio  fj£la 

«Mani  pcoiniam  cooMnaaein  ctcditam  facere  cc-  non  eft,inanet  pecunia  hxc  propria  eius  ca  fodif 

Kiitdiflcntienribosfedprocaramumpartedomi.  qui  eam  ^bi  acquifitc autftipulando, aatremaH. 

ilij.quamiu  illa  peciinia  habciel  l.m>n$txficiit6t,  quam  vciidendo,  cti.inicon)inuncin[nccenim  pc- 

ssfnar^.r«d.<iri^ait94dicyiiiitr.&gofifocto«proT  cania  ccdafta  cx  rei  commums  vendiiione  com- 

pciam  pecuniamnHKnam  dededi»non6dK onni»  aittniacftd./j|^ iw«f /.i.i.9ai  vm  48.9 .Wr  ufr.it furt,] 

iMdppecuniamaadicaairedpo»f«isiaiRAm(  «cpioinda  li.ji«inniaiii  illam  jyrop»  1  a  c  t  eda|Byi4 

T0B1.IIL    .■  .  ■  ■  -"r-''         ■   ,  ^  4.  ■  . 
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fadt  cam  omnimodo  crcdiuni  &  quidem  in  foH- 
dam.licit  cxtfridiflcntiant.Cumnihiltam  naiu- 
rale  fiiqu^m  volunttt€dofliini remfuam  inalium 
Cfansferrc  volenturatam  hibcTil.^utrMiunt  9.§.h* 
^Hoqtutttinff.  dtttautr.  rtr.dtmn.  ncchominiinge- 
nuo  prohibendaiu  ccnim  (lurum  alienatio  l.i.i»jr. 
fi4  fMTtM.  ^  THd«um,fit.  Non  enimqaodcain  pe- 
cuniam  focius  iuc  alits  fociis  cdmunicatc  cogatur, 
facere  poieft»  vt  co  minus  vidcri  debcat  interi  m  to- 
Ca  eiiis elfe  l.ntM  idto  66.fufr.dt  rti  vmdu.l.i>ltrHK(ittt fii 
io^.dertgul.mr.q\i2m\i\s  concra  rcniiat  Cuiaciu*  /li. 
H,ObftrMp.fj.yi>i  hanc  Irgem  putat  ideo  acdpien- 
<iam  clfe  de  focio  qui  non  ftt  totorum  bonorum, 
<juall  h!c  propdu  nihil  habcrc  pofltt.  Quud  ccttj 
non  ica  e{l:  non  eniro  commuoc  fit  ipfo  iurc  quod 
fociuscommunicare  cogitur,  &  in  commune  rcdi- 
gerafciiicetiudicio  iodciatis.  Planci  fi  quzras.An 
certi  c6di<^o,qaz  cx  huiufmodi  contradu  mutui 
ci  foti  ex  fociisacquiritut,  qui  fuam  pecuniam  cre- 
didit,aliisfociiscommunicanda  ficaha  «^uzllio  ell: 
ad  quam  refpondeo  i  c6municandam  clle.  £t  quo- 
niam  fubrogata  c(i  quodammodo  in  locum  cius 
lel  quim  fi  alienaia  non  fiiiflcttCommunicari  ho- 
dieoportcret  dr^.l  fiquktum \o.$.«fuiinmi*Tumfufr. 
fiquuCdUtitn.  Eiquiactiamadior.es  lanquamquac 
in  bonis  noAcis  qaoquc  lmt,communicari  debcnt 
d.i^.inprincip.  Prtfocit.l.quMm  Tubtronit  j.^.in ptiuUt 
ii^rjtpt(ut.l.b«ttmim  ^q-At  rerh.jignijic. 

a  i^d  fi  ctmmumm  numtiutrtt.  R.  at.  d  vb. 
Q^od  cofmunr  cll,neg  i  innn  poccll  quin  vniuf- 
cuj  if |.Tc  lii.tic^t  nteium  .,\  cnaiLiiui d^6.infr.D9 
rif.Miifr.E  gopcrmitcei>du'i.el\  vni  esfodis  vtpe- 
ctiniam  lo  umuncm  cccdcuJ'^  toram  omnimodo 
faciat  cre  iia:n,l.v^tc«icridiireiitiant,faUem  pro- 
pter  pnblicam  c6  Titrciotu.n  vtilitarcm  &promi- 
lcuivruf  v.  t  icur  P.iulus  in/yj  i}aiiffMii('^iM i7> 
/./f  i»iptri,M/r.D«i«y?tf.(i^.prypierquamaliactiain 
mulca  rcce,nalMnt/.  ^Hji  fi  mintr  14,  f.  nanftmptr 
fupr  Dt  mintr.l  fifcrutii  cammutm  11.  infr.  dt  Mthor.  tu  - 
rsf.Prxferiimcil  n  inderaniiatifocjorumaJaerfus 
cum  nui  inuicjs  iph;  toiam  pccuoiam  crcJidit 
confuli  pofTicpct  aftioncm  pro  focio:  Vtproindc 
nihilob  camcaufimeis.ibfuturum  elfe  vidcatur, 
yulg  lMqutdHiontm  ij.  Dtrtgul.  iur.  Dic.  Nemo  ex 
fociis  f  .tis  partefua  potcH  alicnare  lic^c  totorum 
bonorum  focij  tint  l.nnnaoi.  infr.pto  focio,  quia 
qaodcommunc  eO,ncmo  exfociis  poteft  faum  di- 
ccrenilipro  fua  piticl.0.u&vU.Dtlig4t.i.  Atqui 
iion  fic  mutuum  niii  dominium  transtcratut  /.  1.$. 
0fptUdtd  /w^.quod  pcr  allcnationem  efEcitur  Ui.C. 
dt  fund  d«t4l.l.^tt>i4ttonit  i)i.Dt  vtrlt.  ^nifi.Et^o  ci\m 
focjusfux  tantu;Ti  partis  alicnationcm  habcat,di- 
ceodum  eAfi  vnus  ex  fociis  communcm  pccuniam 
crcdldeiic  &  oamctauetic ,  non  omnimodo  fieri 


toum  pecuniam  creditam,fed  ita  dcmumficatltri 
quoque  omncj  confentianc.  Ncc  quod  ca:teri  ad- 
ucrfus  focium  qui  crcdidit  ailioncm  de  indcmni- 
tate  habcr*  poffint.ad  rem  facitNam  /i  nemo  ideo 
oblij^atur  quod  ab  aliopoilca  reccpturus  fit  fi  quid 
prjcfUterit  l.ntmatitoi^i.Dtrtgul  tttr.  Multominus 
ferendura  eft.vt  quis  rci  communis  partem  fuam 
ideo  admittcte  cogatur,qi;6d  indcronita  tem  poft— 
modum  a  focioconfecutunts  fit.lntcrclt  cnim  cu- 
iuflibet  rem  fuam  non  aiDitcece ,  potius,  quam  a- 
roilTum  recuperarc,  ffccut  &c  non  loliicrc  poriui  qufi 
folutum  xcpctctcl.yinfr.dtcomptRfdt.l.fi  jlifuUtm  ly. 
infrirtcif.infr.Dt fidttuff.ltnb  longc  ma^is.  Nara  qui 
pccuniim  ioluit.pccuniam  repctit,aut  dcniqiic  il- 
lud  ipfum  quod  foluit  ctiamfi  cofiftat  in  fpccie ,  id- 
coque  nihilomninodamni  patitur  nili  in  co  quod 
foluit  ciim  polfct  rctinere. At  qui  rem  fuam  amifif- 
fetper  alienationem  fadam  k  focio,  is  non  nifipc- 
cuniam  pro  rc  fua  iure  indcmnitacit  conlcqui  pof- 
fct.Eft  cnimomnis  indcmnitas  prarftanda  in  pccu- 
nia,pcrquamfcilicetomnes  res  zftimantur  /.^rt4 
fidtiujftrtm  4i.ttd.tiiul.  atqucha  rcn>  fium  vcnderc 
cogerctur  quod  nec  iufto  ncc  iniufto  prcciofacere 
quifquam  cogtndus  eft  l.nttquifi  yo.fupr.dt  rti  fin- 
iu.Lntn  «/;im  9.  irfr.rtr.  4»r«;.ktli  in  pcconia  de  qua 
folahxclex  loquitur,ia(ioiftalocum  habcrenon 
porcftifed  tantumin  rcbus  cztcris.fiuc  in  fpecicii- 
ueinpondere,ac  menfura  confiftant.In  quibus  o- 
mnibus  zqu^  vcrum  eft  quod  Paulus  in  hac  lcge 
fcribit,  focium  quemlibct  fux  taniiim  parti^  alie- 
nationem  habrrc.Nec  fanc  vnquani  fetcndum  cft 
vt  vnus  cx  fjciis  condiuiforibus  in  rccommu- 
ni  ampiius  fuapacte  dominationcm  inierponac 
l.du» frdtrti  fljnfr.  Dt  Mcquir.btrtd.  Nec  vt  cui i^uain 
hoininum  lui  iuum(>eralium  detrahatui/.i./ic^r  De 
hiiquifui  vtl  aUat.iur  funf  t.id qued nofirum  n.l./jondt^ 
bu  74'Dertgtd  iur.t.t.vtrf.rHmtmm  quifque  infr.Defaf^ 
ctff.tdtS  Plai/C  quinpro  parrc  tllius  qui  pecuniatn 
communcm  credendi  animo  numerat,  mutuucn 
contrahatur,nec  Ji)bitandum  cft  cum  proea  pariC 
nihilfit  qund  iinpcdiat  alienationcm  ctiamfi>ciis 
diircntiencibus  huc  in  finj^uhs  nummij  commu- 
nionempro  indiuifo  quis  cllc  intcllig.ic,rHic  in  pc- 
cunia  non  tam  corpora  cogicct  quz  ii^diuidua 
func  qulim  ipfam  q  nnticateii)  qiix  diuiJiia  e(l  dJL 
fi it  cui  nummci  94.  v:fr. Dt  folut.l.nam  ttfifur.\i.%.vUm 
\bt  dixi  fufr.  btt  tit.  Nam  quod  dici  folec  in  re  com- 
muni  &  pari  lurc  potiorcm  circ  caufam  prohiben- 
tis/.  Sdbtnm  i8.  fupr.  cimmun.  dmid  ad  hunc  cafum 
non  pertinet  ob  tam  facilem  quantitatis  diuifio— 
nem ,  qur  omni  cafu  fi  non  pcr  {ingula  corpora, 
tamcn  per  numeros  fieri  commode  potcft  dtH.  L 
fi  itcui. 


17.  VtPiANVs  libro  t.  Difpnrationtim. 

/"^ Vm  filiusfamilias  viadcum  fuum mutuiim  dcdcrit,  ciim  ftudiorum caufk 
^^Rom2E  ageret :  refponfum  cd  a  Sca:uola,cxtraoidinario  iudicio  cfle  illi 
fubucniendum. 

Ad  l.Cumfilimf^milidi  17. 

Rat.  dvb.  Fihuifamilias  fuo  nomlnenullam  filiusfamlllas  viaticum  fuummutuum  ded^it  cfi 

«ftionem  habereroieft  nitiiniuriarum,Quod  vl  Romx  ageretftudiorum  caufa,diccndumeft  certi 

autclam  ,Depofiti,  Commodati,df  easqua;infa-  condiftionem  /iquacxeo  mutuo  na/catur  ,  pstri 

flum  appcllantur  l.filimf^miluu  t).l.in  fddum  i^.infr.  non  filiofamiliascompecere,  ide«Squenec  ordina- 

X^tci/f^.dr^^iMi-Interquasadillionesnon  enumera-  riocec  cxrraordinarioiudido  filiofamitiasfubue* 

tuc  cetcicondidtlo, quxt:| mucuonafcitur.  Ergo  li  nlcnduin  clFc.  Nam  nec  domiaiumpccuniz  huiu* 

fenc* 
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|iMtc«$JkinfaiQiliaseft,re<lpcncspatretn,iurcpc-  wkidimmfiifr,  IMiBA;.(ni9J^4«flibfte{QM[(^.4i 

caliiprofieAiti),aiiO(l  magis cft patris  qu^mfilij  /.  €mkSt.&dm$Kllr.LmMr  it.i.imifiMitMmb^, 

fdtri  ijMfrifKip.fufr.dtminor.  Cilm  non  patris  no-  *d S.C.  TrtkU.  Non  cfl:  igitur  bona  confecutio,^ 

«nea  ^iatpecaUumquafiaiftceDre,  vtncqueca-  quoniamadeftaliqaikqui.pacrisoomiocagiKxiMH 

ftteoft  qiec  nirfasaaraftadioraoi>fc<l  acqatfiiio  aidiooediredacenlcxniiitucdcnegandamfitfi* 

filijfamilias  militantis  aiu  quafi  reilitantis  Rcipu-  liofamilias  extraordinarium  ainilium  ijcr  quod  & 

biiCK.CoadiftioautemccrdexiDatuononpoteft  protapiiils  ,  ic  connnodiili  mifero  nliofaimiiiaa 

'jMTci  fimacaamnnllaflneontcaAamfitgieerarfiii  laboeBiBWr.  Quidenirofiis  quipatrttiiomiae 

aiut.inm  circfi  Jc  mca non  fiat  tuum.  Necmagfs  Romzcgit,&  pccuniam  cxrgit, eam  poftck  fillo 

COOdi^io  cecti  r(i'is  qu^m  diceda  :  Qiiicquid  io  noiitrcddcrc:  An  non  a;Liuc  futurum  cii  vifiliMfil* 

coBcraciiim  MhAx  loanatc  ab  Accarlio  relatui,  miliac  laborct  egedate, acii  direfta  condiftio «l^ 

qui  cxiflimaait  direftim  quidem  ccrti  ccndi(^io-  Aum  nultum  habujflc!  ?  Saoir  fi  ponas  patrcm  ip. 

nem  in  iuc  fpccic  patii  coKipctcrc,61ioautero  vti-  fum  Roma;cllc& agcrc,dubitationem  nullam  ics 

]cm>oifici\inpaterabeft«nemoqueeft  qui  patris  habebic  ,  qainaBraordir.ariitm  auxitium  cenarc 

nomine poilit  vc'itqiie."gc:c  \ t  fcriptnm  cft  in  l.ji  debeat ,  quia  non  poteft  a L:\ilio  Nfai^iHratus  indi- 

hHg^iis         fufT.Dcuidt(.vln  uittrc4Utr*,c\.\im  lioc  gctc  filiuihimilias  qui  bonam  6c  przicntem  ox- 

CKmfJam  ponitnrde  filiofamilias  qiii  cdm  Ko-  trcm  habet.  txtraordinarium  igitur  auxiliamlii^ 

tnr  {ludiorumcaufa  agcrct,rai  viaticuli  pccuniaui  intcllige»  nonoificiura  iudicis  datf ,  cum  Martinb 

alij  crcdidit.  Aut  li  quis  cum  Ijannc  vtiicmaAio-  aliirque  intcrpteiibus,necadionem  vtitem  quitn- 

aem  iiliofamilias  date vetic,nil  necelTe  eft camScz  -  uis  hoc  qnoqne cxttaordinaria  fit ,  non  tamen  io^ 

uolainducerciudicium  extraordinariumpcr  quod  diciura  cxtraordinarium  vt  Contra  Tribonianuna 

fiilofamilias  iiibneniaiu:.    Aaior.cs  cmm  vtilts  difputaui  ad/.ii/fi«47.j2^r.D(»^r^fjl.d'/fi>.4.rM- 

qaoque  adllones  funt ,  &idcb  iudtciorumordtne  itS.Uf.y.  Sedcognitionemprqtoiiam,auralterias 

u>(itoexpcdiuntur&pcr  iitdiccs  pedaneos,  extra-  iudiciscxiisqaimaioresappdlanturin  U-en  dtjlut" 

otdinariavcroiudicia.noonifKognitioneprxto-  gutmmiz  f.dt  ^tlihifr,  Derfctft.  Qui 4tbitr. rtctfi 

mkt.&t»tt'aitLififr,  DiV4r.& extrdcr.cegnit.l.quidfi  Ordinarium  eniin  eiat  vt  Prator  ipfc  aliiiivcMa* 

pHm.t^.^.vlt.fufr.  Dt mitt$r.  Dt c .Qjoties cadem  ^iftcatus  &  maior iudes aon ipfe cognofceret, red 

cqaitas  in  eiuUem  pecfonz  fai  orcm  duplex  aazt>  ladtcem  pedaneom  daret.  Qnod  fi  qiiando  acctdb* 

Jium  indacit.Othil  veutvtriqiieauxiiiolociim  ef-  ba:olia-,vc ;  cr  fcii  fe  colmt  lccrct ,  hunc  cxtraor- 

fc.hadenus  faltem.vc  vel hoc  vel  illo  vti  pofTit  l.fin  dicem  idfacece  dicebatur  d.l.i..C.  dt  ftdM.  iiidicibJ, 

tuumn.i  fibtmtfupr.Dt  rtivifidicljtmi  fitiui  76.  vChtrMn.kidk.Lfi^iiii  f^uUbnima.^Jm  fiipr» 

Vnrik^Dti^M.i.  Atijmrummazqiutas  fa  it  pro  fi-  Dtrtligiof  6~  funfftihfnniT.Nccii\T.cnm{{\\rac{\.3.\> 

liofamilias  vc 9c  vtiii aikione»  Jc  exica^tiUtiem  ci  interprctiA>us  noltris  vetulticitbus  perccptura  noa 

faboenicadum  fit  fiue  damnum  aliquod  te  inio-  litidc^ai  entiqaiiil]am  iodiciorum  Romanorum 

ciam  R.omx  pafius  fii ,  cilm  pa:cr  abcfTct  in  pro-  motcm  & ritum  no rjbftfuatiint.  F.tri  antL-m.  rum, 

nioda.-fiae  viaticuU  fiii pecuoiam dcpc fuerit, aut  ma ;quicas ptofiliofamilias  vtrumque auxilium ia< 

tlicai  cwdiderir.  Prloie  qaidem  cafa,ne  imponiti  duxir,8r  condidionis  vttlis :  &  extraordinarij  iudl. 


fiocmalcficia  dum  patcr  cxpeftatur  fi  forrcpater 
TcniiKasnporic,  veldum  vcoiciclubtraliacls  oui 
aoxlam  commifir>pofteriofe  verb  nc  interin  u* 
borctcgcllitc  fili.  s  RoT.x,viaticu'o  fuo  nnn  re- 
ccpto,quodcipatecad  fumptus  dcllinauciar.vt  c- 
lcgintet  ratiodnatut  Vlpianos  v»  d.l.fi lotipHi  $.1. 
Deiudic.  Vtrunqiic  igitur  auxilium,&  orJinarium 
vtilisa£lionis,&cxiraordinariumcoeniiionis  pi«- 
toirke  bolc  filiofamilias  accommonandaro  «jM^ 
pcraltctutrum  ci  fubueniatnr.  Vt  cnim  vtrunqae 
iiuefimul&  eodem  tcmpore  fiucdiucrlis  ccmpo- 
riboscxerceat,  fiericertcnonpotcft.  Hxc  umen 
diffcrcntiacft  intcr  duo  liuiufmodiaaxilia  quJ>d  a- 


cij.Aufim  tamen  dicerebnc  poftcrins  qiin.l  Sc.tiio' 
Izplacuitnon  tantiim  cllc  lauor^bilius^ccommo* 
dius,fedeciamiaristationiconuenientiiis'.quiamai> 
gls  alicnum  c(\  i  rationciaris ,  vr  adlioncm  vcilem 
filiusfimiliaj  luo  nomine  in  viccm  dircdz  pattl 
compctentis,&  ipfo  iure  acquiiits  ex  con:radu  fii 
lij  ipUcetyrf.Dt  acqui.hmdl.i.i>ifr.fi  ^^«wcjKiraM* 
RMm^r,quam  vt  iiliotamilias  cognicionis  prctoric 
auxilium  accommodctur.quod  nccferuoia  qui- 
bufdam  cafibus  denegatur  d  i.m(frf««c  tmfit.&d, 
S.ntntfi  dubitmm.  Condidio  aurem  certi  dirc 
aaideopatricompetit,  fi  filiusfamilias  fdiviatfci 
pecuaiam  mntuamcrcdideiit  ,  quoniamliccl  p<» 
cuniamagisfit  piciis.quam  iilij  tanquamqtlfle  iit 


^oncm  vtilem  non  alittr  cxctcere  fiUusfamiiias  .  . 

poteft.quim  finemofit.quipattisnomincagatiu-  profeditia^vi  clixirnu,  habct  taircniiIiosfami!ias 
tcd.l^hnfim^.u  Extraordinariumautem  filioc6*  eiasaliettand^potcftaicmijjatic^quioonaliame- 


 fibnguuS 

petii  nulla  diftinciioncadhibita.Ncmpcquia  vtilia 
«fttequxnon  nid  dcficicnie  direAi datttr  &  ve- 

hiti  in  fubfidium  dircclz  aaionis.non  potefiexcr- 
ceii  quando  adcft  qui  diicdam  exerceat  -.cxiraor- 
Jinariam  autemiudi(  ium  nonide^  datur,qubd  di* 
icQtam  fufficiit ,  fcd  quiafauor  caufxvei  perfonc 


te£Uioftttdioroncan(a  Romamproficiicenti  eam 

dediiTcvideripoted  qujm  vt  cro;;arctcam  &altc- 
oarctidan  oc  f  etdecet  l.fitimfm'7.otfr.Dt  dtmUMCi 
perdit  antem  qai  credic  nifi  fi  qais  credacpirdini- 

ro.  &  fcr  Jiturus.  Ilic  cr.im  Honarc  vidcHlfttriji 
magis  I  quamcrcderc  dj^uUfi  mum  %A.f,tifilM^ 


idexigat.vt  1'iztor ucc  fecognofcat  de negotio n6  f«pr.Z)*i«Mr.VndeiriadelegansdiftfcbiiM*tcli«% 
«cr  iudicem datum  &  i^Janeum  i.lir. tHwm.& «-      Dimiiinm  ionau Uno.quxm crtitrttmm 
P4ttd.t^tli,CMfid4njudic.t.yixttrt9txc4ufi,ii,  Jljunimdt^Uftr^tdiindmm, 


'a-i      .  <^,«.igKlfi)b7.I>lfpntationam., 
pecuniam  tibi  quafi  donatuoisdccJcfetu  quarftoiJtaaimj^piaf  r^^^^^^ 
^Susfcribit  auii  uioiiemnondfc,  fed,anmm»u  fcviiic^daiia^ic^ 
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necmntoam  cflc:  magiTquc  numraos  accipicntis  non  (ieri * ,  cum  alia  opinio- 
ncaccepcrit  Qu3rc,ficosconrumprcrit:lic^tcondicbionctcncatur'*,  tamen 
doli  exccptionc     potericquk  (ecundumvoluncaccfn  dao(is  nummi  funt 

conrumpcL     /  • 

•  .  ■ 

'M LSi^Xt*  donarionem  ibi noo ficut  htc per  tradittonem 6,- 

^  duBfiiiflAiMcJldona(urovcUdoiiantc,redabeo 

«••¥•.  Inddntdoneiiiagli  Infpiekiirft.  <}ailnn(lontfierai,acproifideniblu«aitna(;isqca 

ntmM  doninris  quam  accipkiuis.  Donans  cnim  nuncprimum  contraKrndidebiti  graria.vtM/yffi* 

il|n  cftauiidfiuedomioiumtnnsfcrtiac  pcoinde  htpuunim  ioJi|^.Repugn«n(  cnio)  vcrl>a  iiia  itiU*- 

«■huvolimnt  mtxhndesqnirendt  eft,qtiotiesdic  ni fiptaimmmmttMinknMitmiiii^ 

dominjjtranflatloncagittir/.^f  miftf  ij.ti»^.  Dti«-  bus  vcib.-^proculdubio  non  (im  f;ii>a  r|ua;ii  facie- 

n«r«£rgofipecaoiamiabidcderoqtuAdooataiu5*  dafututaqoedoiuriolieDiiicarar.  Noenioidona- 

qnimiilttiicafli  qntfi  matntm  «mpM«,4ieendQra  A  ctnft  tndteir  qood  fim  donacfi  dhtic^r atf  pcr- 

cfldonationero  cfle.  Donatio  eniin  harc  perficitur  ficicndam  donation6  tradirio  ndhuc  (cqui  dcbeat. 

ttadiriooe.  Qui tutetn tradit , donatot  cltnon  qoi  Vt  taceam  necfieripolTe vt  tradirion^precedat  do* 

aceipie.Dac.lnomntb.eoBtnAibusiqaidomimft  nttio,nifipofittc6nir»ftam  foifledtfntdonCper 

tfansferunt  .nccclTc  crt  vt  concurrat  affcilus  «  v-  ftipulatlonem  ,  ci\^n  luliar  i  5:  V!pi.T-i  tctnpcrib. 

traqucpartc  contraiicntium ,  llaeca  veiidttionue  nonalitet  qeara  perttadiiioncm  aut  ibpul.ition6 

doiuuo  llue  alia  quzlibet  caufa  cuntrahendi  fiiit.  fiei  i  po<letdonatlo,nanctii  nndopaAo,  quod  pri- 

Alioquinifivtriufqaeantmus  confcntiat  .ncrduci  'mus  luf>ini:n  ;^  introiluxiiini.jf|K»4Tjf»r;.7w  jj.  §. 


tde&dainid  quod  inchoatur  nonpoteft  i,tM«i*' 
Nilar  mImi  wfr.Dt  obltg.& 4a»H.  Contfiftnsenim 
orancs  confcnliini  requirunt ,  licit  non  omnes 
confenfu  perriciaoiur.^s^sautem  confenfuf  inter 
diffentientetefle poiefllQniwii.  ntgutm  i^.todjit. 


fU.Cdtdcn.  l-i€ti  aucc  per  ftipularionemdonntio- 
ne  tato  minii t  polfis  cu m  i u  li  ano  fic  loqoi,  n dicu 

don.indigratiaficti  ttaditi,  ncm  c]ni  no  nifi  ir.  ex- 
ccutioncmiam  ftdx  pcrfccijcquc  Hon  Jtionisfiat. 
Itaq,  quamiiis  non  ner,cm  quod  aitfiirtolufjfano* 


Ergo  fi  quis  tanquam  donaturus  vbi  tradiderit  pc.  rabitiorem  iongc  clfc  libcratior.t;  (]vzm  obltgatio 

cunia,quam  tu  quafi  muruamaccipias,diceodum  nem  LArrutntu  ^tM'ff.Dt»bl.& dcl.Kc^^ct  ramcnfacl- 

•ftdonaiionem  noneffe:Eadcmq.ratiofacitvtncc  litu  vnocafu  qu^maliotransfcrri  dominiuin  ,  line 

matuam  dlci  podic ,  quia  licdi  tupecaniain  quafi  Vlpianofiue  lulianomaiiscrrdcce.Pr^icr  c-i.mI 

autuamaccipias,cgo  tamen  tibi  trado  quafi dona-  is  qni  tradendodonattnec  fe iiberat  ncc  lc  obiik^jt, 

tuius  noo  qiiafi  matuam  fiuaram .  Nirque  cum  nifi  luAennsvt tcm  donatam  anocare  &  repctere 

Vlpiano,qai  Iglitni  tttlhotttatehkoi(itoc>pa-  nanquapolEt.ficidpitldoaatione  ^aafub  mo- 

gnat  quod  luUtnOt       iitibitinl.  flhl  MrtMpas  ^qut^obligatnondonatoremfeddonataiiit.Ve- 

56ji^.Z>l4rfiir.rtr.d»»«i».QUjetanqi'am  huic  maxi-  luti  li  donc  ^bi  jiccimii  vteampollci  miiilcrcdas^ 

conclKi«.(>ppoal  pamm  idleu ,  Non  enim  ibi  quemadmodu  io  Ipecie  d.LJi  ttbi ftttinutm.Nec  pro* 

iIlLlifullmiitifnnifirrnimiTlft  r\nr\^ Ueex Inlit-  Mbiliasefttqaod  recentioref  qnida apndlulianii 

nonegatac,  fed  illud  cantu-n  «nuirmns  ficriacci-  verba  iWi tutdtmiiiA/icridtt^mdfdptitf  lic  iricerprc'i> 

picntis:qaod  tamcn  Vlpiaousbic  diictt^negat  iit  tur  acfifcciptQeflei  tuumntujitxcTtituftmitcMi^ 

verbisqux  feqaancnn         '  iMfiktmHmofm.  Ctlmmrecn  aperdlBmomfit  n& 

a  »UgifqutnHmmts4(cipitrttiiiieHfitri.KAT.T)Vt.  alio fen lu  it.ilcripfiffeluitJnu.quSqDoinhaclcgc 

txdJMk» w  tmm  U.  D*  4efurjir.dmiM.^i  lulia-  Vipianni,T«  4pufitimtu*m  4a;/M«,crcditftm  enim  dc 

imtdifimd(aAMMii>^Mrpatm<>^  motnSpeeoiiiftindiftindctanqnirynonfma  pm» 

cIamus,incauGt  verb  acquircndi  dilTcntiarnus,  non  dcntesnoflrt  vfurpancicum  dc  murno  cradant.Fa- 

idebdeb«reiaefficacemeiIeiraditionem.Velut,in-  teamur  ergo  id  quod  res  eli:  diircnftnc  Vlpianum  a 

<qait,fiegocredammcexteftamentoobligaumef^  Ialitno,di(Ientiendiq;rationcsvtrimq-,magnasef- 

ievtfundum  dbicradam.  Tu autem  ex  ilipnlata  fe.acprobabilc^.  M  Liic  i!li  Vlpianu  qi;& c;:pccffit 

earo  tibt debeti  exiflimes.Mox  addit  confirmado-  hisvctbisrK4ii4  0ft/;i0n<<ra^r;((.  Scfuscnim  efldo- 

iritgratia,  Ktm  etfi  ptiunummimrgUtmtHi  traim»  ntrionenonperfici  folatraditione  qax  fiatidooa» 

itntnh gmttsjiuum qutfi crtda^m dtcipiMyCtnfiMt prt-  torc,nili  vicilfim  ah'quis  fitquirc  donata  iccipiat: 

frittttttm *d tt trdKjirt.  Ntt  mptitmtntt  tffc  ijuedcircd  oiiod  plurib.tra<^uCuiacijsii.t2.»i>/o-ii.(  zi.tKL^. 

tmpmidUidiMqut*cctpitndi  dtjftnftrimus.  In  q  iibus  firiti  to.Dtd9/i.l,fimi S.fJUlifmmlktufaUtri!.  Dt 

Veibis  nihilcflquod  magis  mirer  quim  quodiu-  iiM./fi«rr.Noo  ergofufftccre  quaopinione  tradiuo 

,)ianus  aithocconftarc.  Sic  enim  ioqui  prudentes  fa£kaiit,fi  is  caitraditiufa£^a  cft,aliaopiiuoneac- 

'inipftfijblent,ci^mdceoiute  tradihint»qaod  tpud  ceperit.lttlianuaur£iliamagisrariomouit,quefor- 

i>mnexfueritcertiflimum,8c^  neminc  controuer-  t^mihividctuMuodlic^  in  caafafpecificatralr 

ihp  yr it LiNrer «11(11«  ^6.in princip.infr.Dtfurt.Btvt-  Rrf di dominii  dilsctiMBOScfiia  pecuoia raihiiiB 

nen Vlpjanus In  haclegefcribic non  fierinummos  disquafidonatttrusyCgoquafimutuaacci^iCon- 

>Cc|picBt>r.ldqiie  tam  apcrt^  vtnalUcopciiiatio-  icotimus  urofinjilimnflaaooe  domjitl^^fe»- 

ilb  taiibinnentri  pofle  videarar.  NolltmiJM  cert^  priettris,quia  £«$ilvDlMMaitna  llla  cft vt  prtrprie» 

placetexiis  quc  ab  Accurfio&  Barcolo  atiifqi  in-  tasinmettarcat»IiccceBCwfildonaiiunis,ica  vulii- 

terpcatibas ad&iutur.  Naq|  quemadp^odntp ptlqf  cti qooq^ n^dO; irt cad6  prq]|uam Jn mc  tranfeati 

ittoAccarfi|pltnicnaMMMcitw.vtVrpknoi^  liciccsctaffmitui.Vicrqnecodmtitalas^doBa- 

cafamtraftct.quocertacrattradcndicaufacx  qua  tionts&mutuiacqi]!?  habiHseftad  doniiniii tranf- 

fola  vokimjcadtiud0a[^um  tc^^erre  noo  cx  fecendii^a  ii cg/o  QuafidjmOBcns  pccunia  tibi  ^ 
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bor  lib«nter  c5  Vlptano ,  no  folu  nec  dcpoftcu  clfe 
iiecmucuu>reclncqj  numosficrltuos,Lunon  modo 
faicauracradiiionisdiirentiamus  feJ  eciain  crafla- 
tionedomioij.Tu  cnim  iibidoininiuacquiriputas 
cx  caufa  mutui.Ego  ncq;  puto  n«q;  volo.Quaiido- 
quid£  trado  cibi  canquam  excaufa  dcpolici  ex  qua 
£cttii  eft  ncq-,  dominiu  transfciri  neq,  pofrcfltonc 
Wuil  ij.f.t.itifr  Dtpaf.Cicatl  ncq;  cx  caufa  comodati 
I.  rtt  lommodau  8.  tnfr.  ommod.  Ncc puto  lulianum 
in  hac  fpccie  aliter  fiiilfe  refp6futu:quc  video  exc- 
pladuo  proferre in  quibas  id.ngiturex  vtraqjpar- 
f e  vt  dotniniu  crasfcratur:fed  &  obrcruandu  ell  ita 
loquiluiianu  vcdicat  non  videre  fe  cur  inefficax  fit 
tra  Jjtio.  N6  ait,non  vidcre  fe  cur  inefficax  (it  con- 
traftus aut  donationis  aut  mutui,aut inefficax  cau. 
f*  lensmentl  vel  Hipulacionis.  Sed  cur  incfficax  /it 
traditio,quzn6  3liiob  cauf^m  (icqui  vt  dominiu 
\  tradencc  inaccipicntecransferacur.Quidcnima- 
liud  cxigimas  ad  transfcrer.du  dominiu ,  qua  vt  in 
e  0  tra  n  s  fcre  ndo  vtcrq;  co  n  crahcnt  i  u  co  fcn  tia  t.Ncc 
obftatquodnuda  tradicio  nunqua  cransfcri  Jomi- 
xt  iu  Lnurrqiii  nuia  }  i.  ted.u.dt  Mq.rtr.  domin.  N  o  n  c  n  tm 
nuda  dici  potcQ  quz  iuQacaufam  habet,vceadem 
lcx  ait,  hocefl  quzexiurisracione  &:potellaccftc 
habilis adtrannationcdominij  :Ncc  rurfum  dccll 
iufta  caufaob  id  foluq;i6d  duplcx  illa  fir,vna  qui- 
dein  opinionetradcntls,aliavet<^in  opinioneac- 
ciptencls,  dumodoambsc,  vtdixi.ineo  conuenisnc 
quod  iail^  (int fir  habilcs  addoininiu  transfcrendG. 
Jgitur  lOTifofxk,  in  eo  cft,quod  Vipian as  rcquirit  vc 
cotnhentcs  non  tantu  in  cranilacione  dominij  CO' 
fenciac  fed  ecia  in  caufa  triiflationis,  quafi  neucra  /it 
fatis  iada  &  fufiicienscaufacransicrendidomini) 
inqua  non  vcerq;  confcnciat.lulianuivctbilluJta- 
tfi  cxigit  vt  contvahentesde  trinsfercndo  dominio 
co j;itcnt  in  eoq;  c6fcntian t.S:  in  genete  caufar  iufl^ 
&  habiJis  .id  tranliationem  dominij.licec  crtent  Sc 
diircntiaiJt  in  caufa  fpecifica,  quafi  poOtntambx 
caular  coiungi  in  genere  lic^t  eaiu  diueriicas  &  rc* 
puj^nantiafaciac  nepofllntcoiungl  in  fpccic.Qua- 
uisin  cotraftibas  non  foleatinlpici.quld  vnus  ex 
Contrahentib. animo  gcrat  (i  non  id  exprelFeric^nili 
jnipliuspraeiudiciu  vtliic  Bartol.tradlatex  t.fi  rept- 
ttndi y.Cdt cond.»b cduf.ddttr. mdterts 1 5  C.dttrAnf. 
Na  &  hic  vcerq;  id  aniroo  agitat  vc  domini)  cranf- 
latio  8c  acquilitio/iac.licet  vnus  ex  vna  caufa ,  alias 
ver6  ex  alia. 

b  Ikit tomUSiont  ttntdtttr.K  a  t  d v  B.Condi Aio 
fupponit tranflatior.c  dominij.  Ncmn  cnirn  rc  fua 
condicit  nili  ^  fure  Lvli fupr.vfufr  qut t*tit4t.%  ficittq. 
tnjl.de dS.htqm  negauit  proxtmi  Vlpianuf  ndmos 
accipientisfaftoserte.Ergo  coJlftioni  hoccafulo- 
cus  cfTenon  potclLDic.Cnnfiimptionctrantfertac 
doiviiniuquodtrannaiu  non  fucrat  traditionc  l.To- 
gtflj  it.S.vtt  &  l.fttj.vbidixi  fupr.Er^o  quauis  nummi 
pcr  tradition^fadinon  Itntaccipicncistidcoq;  vin- 
dicati  poiTinc  li  extcnt ,  fecundu  Vlpiani  non  ctiam 
luliani  fententia,fi  tamen  confumptt  finc,condlc$- 
dlfunfrquiafi  dominiu  tranflacufuilTetin  .iccipic- 
t€  ex  cauia  mucui  vc  ilie  putabar.vciq;  condt<Aione 
ceriicxmutun  tcncrctnr.liixta  Marcelli  regulada 
qaa  inl.fifilituf.i.^fufr.An  crgo  dabitur  hoc  cafu  c6- 
«i^iocerti  ex  nuituoconfumpcisnumis'Et  nupu- 
to,<}iiia  vecu  cft  muciul  ab  initio  contra<5tu  non ef • 
fc.  Ncc  prolndc  poflc  ex  poH  fafto  conualefcere. 
Tunccnimcuualefcircuabinitio  fuit  raucuflcon- 
tradij,icd  inuciliter.  Copetet  igicur  condiclio  (inc 
caora,cti  noo  podlc  dicerc  is  qui  nuraos  accepicex 


sr  GERT.  petat:  4^ 

qu*  caufa  eos  hahear,quando  ncqv  donatio  (it  ncq» 
rautuum.  Eticabcnc  Azoapud  Accurnu,&  mclius 
qualoanncsquidabat  ceni  condiftione  gcnerj^lc 
cjuafi  pollic  illa  cxcrccri  nalla  fpcciali  caufapropo- 
(ica  quod  nosncgaulmusaJ  l.ttrticond.^.fupr,  Qua- 
qua  potcftetia  f^aiiea  c6di<ftiode  quai«/.yf  &mt 
&  Tiiiumii.ittfr.(\uxex  imc  gcntlura  datur  aduec- 
fusomncs  qui iioi;  ex  iufl.-i  cattfarealiena poflidct. 
de  qua  Inirtruquide  f^.tnf.Ttr.Miot.  Ncc  taiuc dcfi- 
dipoteflquod  AccurfiusnoratitltflT;  cciamfinu- 
mi  extcnt  ncc  coiumpti  (int  quali  ^ucxctnt  videx- 
cur  vcriufq;  voluntatcconcillari  poflc  JoDatiu«r^.f, 
&pofl  rem  iudii:-j.§.i.&  vlt.fufr.de  trMfK  5  li  cx  p o  11- 
fadloconualcrcit  &  rcconcitiatiir  donitio  vc  pucac 
Accur/ius,  quomodo  poiel\  obiccro  c«')pcccrc  do- 
nacori  codidiio  aut  vinuicatio  cu  ex  mlb  looatio- 
niscaufa  fcccrlt  r»m  accipicntis-  Nnn  cmm  dona- 
tiocQ  nift  resfiatciuscui  donatuil.(Miir(/i/f...\^.j)/.t«jr. 
I>«</«ff.Acneq;poce(lrcconcili.irulonacioc\  poite- 
rioicilla  voluncace,quin  viriulqjvoluntatc  cocur- 
rerccodf  tcmporcncceflc  li:  d.t.inotmitbuirtb.^^.Dt 
vbl.&gll.l.vlt.fupr.Comm.pT^d,q\iodcuzcc'iditynQmx 
concradkus  clk ,  quitradicioni  vim  pizbct  vrpodic 
transforrc  doniinitj ,  ncc  proindc  idc6  rccocihaiuc 
prior  cucractusicd  fic  nouus.Q^o J  fi  Accuriius  lic 
inccllexit,vt  qucmidmodii  coh.mpti$nuinis,quos 
donatocquafi  Jonacuius  cradidit  li  vclic  co$  c6di- 
cere,doli  cxceptioncrcpcUcn.?use(V,quoJ  tius  vo- 
luntaienumi  confumpiifint.Itaiilcc  cx:antibus  (i 
ensdon.uorviiidicet,.xqucdoiicxcrptio  ci  noccfo 
debeatqua/i  rccuciliat.i  Jonjtionc  [>crfiipcruenic- 
tem  eius.qui  acccpii  volunt  aie.  Adhuc  tamen  rcpu- 
gnabo.  Confumptio  cnim  bona  Hdc  fada  non  /olu 
proJcllad  iiuluccnd.i  ti,il\.«i;iuri;  Jomitiij  >juoJ  pec 
tra  Jitionc  .nliqua  de  canla  rraiislei  ri  nonpi.tuir.iicd 
ecii  ad  iropedienda  condidionc,^ocafu  qiio  rclex- 
nntis  vindicniio  impcdiri  no  polIcc,vt  ccrnerecft 
in  fru<Sibusabonzlideipoircir.>rc  pcrccpti.«  qui  (i 
extcnt  vcniunc  io  teliil.ucione  officio  iiidicis.  Si  c6. 
fumpcifiiitnonvcniut,qucidcosb..n.r  fi<iei  ['<)i:"cf- 
for  percipicndo  quidc  acquirai  l.bond  fidti  ^JS.Dr^f- 
9U<r.r^  </fm.non  tamcn  iucrctnr  niliconAimendo/. 
4.$.^ff/?  Itte  rbi  diximus  fupr.p.rtgurtd  &  Infi.de  offici» 
iudic.  \Acht  in  frudlibus  pcrccptis  a  malx  fidci  pof- 
fc(rorc,aliudfit,quippecuiconfumptionullum  ias 
poflicacquircrcpropcer  mala  fi.?£  quominirs  om> 
ncs  fiudiis  rcfhrueic  tcncatur.Nili  quod  piocxta- 
tibus  tcncciir  vindicaiionc.Cro  columptis  veto  c6» 
didionc  l.artum  tji  ii.C.dtrti  vind.  igitur  &  in  pro- 
polit.ifpccicdiccnJu  c(i  con(umptioi)6 /icut  ci  qui 
qualidoiiaturusuumos  tradiJcrat  acquirtc  condi- 
dionc,i'a&  ei  qui  confumplii  bani  Hde  &ex  vo- 
luntateiradctis,acquirtrcdoli  cxccptionc.Ne  alio- 
qui  occuriat  illa  iiiiqutCJS.  vc  cogacur  teJderc  id 
quod  nec  hibear ,  nec  dolo  nialo  habcrc  dcfieric  /. 
muiier  xi.^.fedtnim  iiifr.ad  J.C.rrfi.Quod  niimis  cx- 
tantibu;  non  pollis  (iniil>t<  r  Jicerc,  i.  Am  accipion- 
tis nul!u  f\l  iticomodum  fi  cxiantes nummcs  rcd- 
dere  cugatur  doaiino  vJnJicanci  quos  &  como.li 
poflit  rcddcrc  &  alicnos  cJlc  fciat.F.c  vcro  cur  dc 
confumptis  ex  domini  voluntatc  nGmis  Vlpiaiuis 
hicloquerctur,(iid£iurisc(rctin  cxunbitsi  Quod 
aui6  AccurHusinarguinentuadducitex  d.L  &  poft 
rtm  7.§.t.& vlt.fupr.Detranf.ib  hac  fpccic  quam  ira- 
dainusotnninoalicnu  eftnec  ad  (cntcniiam  iphus 
confirmanda  vilomoJo  perrinet.  Nccobftat  qu6d 
is  quiqua(idonatunistradidit>animum  repctcndi 
noD  haoueric.Non  enim  ca  rcs  impcdic  yindicatio 
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Mnqiuiriifefmloeraritnidiilfmltiitipe^  «  dottttipue.  Et  in  tottnt  Ani  crror  cftt  qaod  J»' 

Kctnflationcdominij,(icutincc impedicconcliSto.  natadus jpaiiblt tndentc  cfTc  donatorcm  &ab eo 

Mm  iodcbid  aot  alU  qaamlibct,  qux  acc  daretur,  cauiam   habcfCiiCAai  tunco  is  qoi  tradidcrat  IM. 

liqida fidcnfiiideUtoaiMlmorepetendifotaUlct.  qaamiiodaciinRlftereleduaefici^ndoaetorltiio-' 

I.^M$dqKifcuns^o.wfTJtcendilljndtl.\l'iausmctao-  inincr6  donatario  tradcret,cai  ramen  nomioofuo 

oct  qaodpto  tuenda  Accarfij  fcnccntia  adducit  tcadiderac.Idebqucfaciiiaseilnincafpcdequaia 

BacLexijf fjMUMK  ifji^Mittut.l\)i  eaim  dont-  In  faac  detur  cxcepdo  doli  c6(n  donatorcm  mbo» 

tor,  &  donatarlas  confenrerant  in  caufa  tranife-  tamremvindicantem^donatario,habeillesetBCS 

raodidominij  >  vt  rciiiccc  lubcrct  tem  donatarius  donatione  &  ex donatoris Toluotate. 

I  5 deponens  cibi  dederostu  quafi  mutuum  accipias :  nec  depo- 
iicum,necmututtmeft.Idemeft,&fituqua(i  mutoampecuiiiamdederis,ego 
quafi  commodatam  odcntandi  gratia  accepi.  fediD  vtroquc  cafii ,  coofumptis 
AumffliSyCondi^oAi  (mc  doli  exceptioiielocus  eiic. 

Jii%-1*ptgh,  DODieatdraiBenifatradflttdtfrtftiitftciodiper 

traditioncra,  fcdctiamin  tranllatinnei|lliu  Nolo 
Mallcml(snevcvuigo»M4»dr/(^,Ttfitiuec  cnimuaosilcn-e»Tacranflatumputas. 
«onftiBiibfriorlsfintenticoccnonamfxonfti'      •  lil  wiffw  ri^  mfianftk  tmmiA.K  a  t.p  va.' 

taat.Na  5( caitcra  quxinhaclegereqaunturonen-  Vcroque  ifto  cafu  verum  e(l  nummot  roeos adto 
daotcandchictra^riqasEiUooemtDecondidtio-   cxvoluncace  mea  pcrueniflc.  £rgo  vccoqaccaia 


Bcdamb  conlomptis  nommlt  9t an  cnmcxceprio-  ficnii  vemm  eft  confumptis  nnimnia  locom  e& 

ne  dolljin  fine  exccptionc:-  ProponiStur  autem  hic  condiSioni :  Ita  dlcendum  cftexccpiioni  doli  ad' 

duocalus  fimilcs  rupeciori  in  eo  qaod  quemad-  uetrus  condidioncm  locum  ciTc  dcbcrc  Ds  €■ 

modum  ii  ego  qaafi  donatnras  tibi  pecaniaia  tmdl>  Non  potes  videri  confampfiirc  hit  cafiboa 


deriratu  quafimutuS  &crcditam  accipias,  ncque  mojmeos  fccundiitnmeam  volantatcm,  cilmeos 

donado  nequc  mutuuro  cft.  Ica  fi  quali  deponens,  tibi  tradiderim  ex  caufa  dcpofici  vel  commodad» 

aatqoalicommodans  tibidiciscaufa  pecaniamvc  •cpfoindevteoecuideminiliiftddetet,  cad^fll» 

inU.^.vU.infr.(twm$i,t*.m  tibitradldero,tu  ver6  qnecorpora  nummorum,non  anteni  ▼tconfume- 

quaii  mucua  acceperisneque  dcpofitum  aut  com-  res.  CefUt  igitur  hii  caHbus  ratio*  qux  infaperio- 

mmM^mtmw., ncqae  aBnmm  eft.  Ob  eandem  nimio  se  paiit  doliczceprioncm .  Ncc  poteil  vidcri  qule^. 


«qaiadlfienttmasincaaracsadkie-  quam  £iceTc  dolo  malois  qui  dcpofitnm  velccam- 

nis.  Santtamenfapcrioridiffimflesin  coqaodex  modatumrepnfcitfedis  demaro  qui  denegat.  IJi 

sneaparte  fioc  quafi  depooens  fiue  quafi  commo-  quu  uificuam  iiMtfrmtf.&  S.i.  tnfrJift^.  £c  qaam- 

dans  tradam  ribi  pecuniam .  qoam  tn  <»afi  mo-  uis  ta  ab  ioitio  nihiHafa  maln  lecetii^  cdmninm» 

taama(!cipias,nonid^ovtdomlnlnmwnminie  tnoameoffqnafimnmosaccepifti  «nanctamciifiu 

cransferam ,  quod  cx  neutra harum  caufariim  de-  cis cdm  mihi  rcpofcenri non  vis  redderc  quamii/s 

poiiti  Tcl  comnodati  ttamfer ri  potei^  >  ideoqac  coofomptos ,  ciim  poiEs  fi  non  cadem  ipla  cocpo- 

ncc  InllinBt  dlievet  nntiunos  fieri  liee  eafa  acei-  nnaamonrai  qac  depofaivelcommodanlt  ul- 

pientis,  vtfupradifputauimus.  Minoriglturratlo  tem  tantundem  rcdderc,  qnemadmodum  flmu' 

'  dobitaodi  eft  ad  baac  pactcro  lceis ,  &  aperdor  ra-  tui  cauia  dcdiflcm  itf.  x.  |.  atu  ia/r.  df  i$k  puh. 


liodeddmdi,  qDonumlBhocmfii  dtftnitmnt 

19.  I  v  L  I  A  N  V  s  libro  10.  Dtgeftorum. 

"I^TOn  omnis  numciatiocum,  quiacccpit,  obligat:  fcdquotiens  idipfum. 
^  ^  agitur,  vt  confcftim obligarctur.  Nam  &  his ,  qui  mortis  caufa  pecuni  am 
donat,*  numerat  quide  pccunia; fed  non  aliter obligauit  accipiente,quam  ii  ex- 
ftitiiTctcafuStin  queobligatio  collatafuiffet:  velutindonatorconualuifTet,  aut 
is ,  qui  accipicbat ,  prior  dece(ri{Ie&  £t  cum  pecunia  daretur,  vt  aliquid  fier  er:'* 
qu^ndiu  in  pendcnti  cfletjan  idfttttmim  eflet,ce(Iabit  obligatio:  cum  vero  cer- 
tum  efle  coBpifTct,  fiitmum  Id  non  efle>  obli^itur,  qui  accepiflec ,  veluti  Q.  Ti- 
idodccem  dedero,  vtJSdchumintnKalendas  maaumitteiet:  ante  Kalendas 
iiuIIama£lionemhabco:  poftKalendjisitadetBumagerepoteiOyfimafkttiiiiC 
ibnon&eiit*. 

^dL  NM9milM\9»  damcftconfeilim.&abipfoiDftantifadxnaino. 

'*  iMMmis  nafci  obligarionem  matui  St  ei  obliga-' 

Rat.  dvb.  Obligatiomutuicftexearumna-  tionecondidionem.  Dsc.  Pfatlofophorum azio- 
imeioquzre  cor>tcah(Uitarideftcradidone&  nu>  macll,  Afiusnon  opcrari  vUralnteocionem  agcn- 
mcrarionc  /.  L  h.  n^.  dt  M^.  &iBkm.  iq|lil.  dnni.  Ergoqaamuis  inconrradibosqai  re  pcrfi* 
^viibrmLftCQntT.^hiigtt.  Ergo ftacim  atqae  nume-  ciunrur,  non  alitcr  poHic  nafci  obllgatio  quim  ii 
(aucftpccaniamutuicontnbendigcatiat  dicei»)  cci  uaditio  laterucoiac,  aut  aumeratio  qooties 
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Sgimr  de  pecunia  nuracrara,  Non  tamcn  idco  fta-  vc  is  qui  pccuniam  ad  id  facicndum  acrepir  hoc  i— 
tim  confcquenscft,  vtintcrucnicntc  rradirioncac  pio  fc  obligauciit  ad  rcditucndam  pccuniam  fub 
tiumcrationcconfcftimnafcatuiobligatio,  niilet-  condicionc  iinon  faccrctid  <juod  iacicndum  rc- 
iamilludcDncurrat,  vtintcr  contnilicntcsidipfiini  ccpir.  Ergo  quaiidiu  m  pcndcnticllan  id  futurum 
agatHr.vtconfcfVim  qui  accrpitobl  gctur.  Agita-  (ir,  inpcndrnti  quoquc  obligationcni  cHc  nccclle 
mcnintclligiturnonid  tanium,quod  cxprcfscdi-  cft,& vt  hxclcxloquitur ,  ccllare . id  cft  ,  nondum 
«lliim  cft.fccletiam  idquodlAcitcadlimfuir.  Pic-    natamcilc.Curcnim  habcanuis  iampronoii  fado 

runquc  enim  accidit  vtfxatid  quodcxprelscag:-  ablbiutcid  quod  tamctli  iionrium  farfhim  fit,  ficrt 

tur.tacitaobligatio  naliatur,  inquit  Pompoiiius  umcnAdhucpindhl.qatdSctutufi.wf.dtcenditCMuf. 

hI.\^.<jiHii.infi.tnf.C»0t>»odl,f(mpninfi.f!iUtuml/m  ddt.  Atciim  ccrtumclfc  ccrperit  fnturum  idnun- 

l^  dtrtg.tttr.l.ptn.iMf.Jttttiil.  quamcllc  ,  tumdcmum  obJ  gabiruris  qui  accepit 

a   tiuin  & kt^ui mortit (Auft  fetunum  doi  at  Argu-  vt  cam  pccuniamrcllitu.it, vciuti,inqiii:  lulianus.fi 

tncntuin  cft  i  fimili  cnndcm  promdc  admittcns  Titio  dcctni  dcdcio  vt  Siichum  iritia  Calcndat 

racioncin  dubitandi.&dccidcndi  Nam  A:  doratio  pioximas  manumKt.Tt.  Nul  .im  cnimadionem  an- 

cjufa  morri^  Ht  vtplunmiim  per  iiaditioncm ,  ii-  tc  Calend.ishabco:At  poll  Calcndas  agcrc  poicto 

cur&doDaciuinier  viuos.licecvtraquehatintcr-  &  ag.im  rcdc  fi  Stichus  manumilltis  non  hictir. 

dumctiam  pcr  ftipulationem  l  ftdtuitrtm  i  t.dedo-  Hinccaptaoccaliorc  uuxcit  Accuiiiusn  dcci-m  ti- 

nst.int.vir.& vxtr.tuncl.  l.  Pdptnunm  i;.l.iitiiibtc J}jfa$  bi  dcdcnm  vr  domiini  f;tteres  intia  pro-xjmas  CaJ. 

^i.^.fiue diutr»resfuit  & Lft^j  esd,  Diftcrcntia  tamen  lulias,  &tantum  tcmpiu  pr.Ttccieiit ,  vt  ccttumlic 

illacilmtcrdonationcm  caufa  mortis,&  muci.um,  intra  rcfiduum  tcmpus  lirii  duiv.um  .impiiis  noit 

quod  cx  rautu.i /implicitcr  fadku  liaiiud  nihii  di-  polll,  an  ftaitiTi  agcre  po/Iit  ad  id  quod  mca  intct- 

<it,ftatim  trjnUcttur  dominium,  adc  o  vt ncc  cft  ncc  lamcn  concludit  qnid lenticndum putcc.vt 

conucntionc  exprcllartcri  pollit  vt  mutuumpiiiis  ncque  Dartoliis.  Diccndum  eftmulcum  rcfcrican 

contraiSum  intcibgaturquaiu  dominium  tranfl.i-  obligici  >ni  f.icicodi  adiecluslit  dics  ccitus  necnci 

rum  lit  At  donatio  caitUinortis  t  im  (]Uc;c]uc  ciim  li  adicclus  lic  non  prms  agi  polie  qudm  dics  vene- 

pcr  tradiiioncm  fjdla  eftjnon  tamt  n  ii  ansfctt  do-  rit,lic<;t  cc  iin»  cilc  tir^  crit  mtta  dicm  pt qftitutum 

uiintum  lUtim  ,  fcd  tum  dcmum  tummojsfucrii  fitri  opusampliusno»  poircM]Ui.i  ncc  piiusftipuia. 

infecuta  donatoris iS  fed  inrm*:Vniiccft  quoJ  di-  tio  commitciiur,  ciiin  tota  oblig.itio  iii  dicni  colh- 

cimiis  non  vidcti  pcifcdtam  donationcm  caula  tjfit.nci:  ftipulattoiiis  ftatuscuiusdicsccuus  incx- 

mort  s  antcqi:nm  mots  inlcquatuc/.  «i»«  vidaur  ji.  ord  o  futi.cx  poftfacilo  mutctur,vt  lubtiliict  rario- 

tnfJtm»rt,ut>f,dtn.  obcairquc  caufimdonationcs  cin.uiir  Papinianus  in  l.infuUmti^.tnfr.dtVtrh  ebltp 

catt^  tnotlis xquipatafi  lcgatis/.  Mmelim  ij./.  illui  ittnli.l JlipuUiiontfuendtiaduiitur  ji.ti.Ji qun itMeod.lttt 

^y.(0.tit.L2.fup.d{  Public.iu  reniAci  Quanquam  autetn  &  LvtroprvtMrdtori  1 1. $  pt».  deftiut.  In  cccjtic  .'^abi- 

potcftitafieirdonatio  caufamortis ,  vc  dotninium  nuv  &  Proculusconicnlt-nint  /./« iU4jiipuUtiene%.dt 

Aaiimitan!fetatur.ndonatariumi/./.yi//w;'»^"W  tf  i.  vtrb  obltg  quainuis  dc  co  dubiiallL-  Miicatur  ProLU- 

iion  tamen  ita  potcft  vt  nii  !o  cafu  rcuoccf.ir.Alio-  lusin  Uum fttpuUtui  fim  1 1 1« fint  prtmt  riJfrfifidttQd. 

qui  niat*is  don.tiidi  caiifa  mors  eTl  quani  mortis  rir.fciiicct,ciim  agiturad  paNiampronulIam  quafi 

cauia  dc)r.at:o /.  vbi  ititdtndtur  ij.dtmtrt.cauf.danat.  iain  commiflkm  ,  vcibi,nonautcmad  id  quod  in- 

Et  idcoquifquisdonatatiu$cllraortiscaufj,hoci-  tetcft,  quianec  fcitipoteft  quantum  inccrlitopiis 

pfb  obligatur,  vtaliquo  cafuidq;ioci  dunatum  cft  fadumnon  cncintra  prarftiti.-tum  diem  anrequam 

fcftituatcionatori,(cd  non  umcn  ftaiim,  ac  in  cum  dirs  venciiti  &  pfa:tcrieiir  d  /.  tn  tlU  fcmpcrquefa- 

dcmum  cafuni,  &  in  id  tcmpus  quo  t^uocata  fit  cilius  clt  vt  commiruiur  ftipulatio  quantum  ad 

dcnacio,fiucpcrptriiitcritiaradonatotis,fiucqu6d  pcrnaqiiam  qnanrumad  id  quodinrcre(H^i^«/i<ri# 

extiicritcondiciofubqua  icddicoucnrrit  id  quod  iftd       jliterL& ide»  4 ^  t9d.ttt.  quamuis  in  ftipula-. 

don.ttuinfii!t/yi4ii<Ki«»»tJ  ^.i.LSeui  4: .&pjff  eo.ttt,  tioniblisdandi  iiccpcEna  antcdicm  conlmittatut 

Varucenim  funt  condicioncs  fub  quibus  non  tam  Lfitumio^.i  ftip.fi quii cdMtiott.  Scd  fidiesadieclus 

ficri  quini  reiolui  lolentdonationcs  moccis  cau(k,  non  fit,  dubicationi  locus  nulliis  rrlinqiiirur ,  q.iiti 

pucalidonator  conu.aluerit.autis  qui  don.itionem  agi  poflit ,  fiuc  adpcrnam  fiuc  ad  id  quod  inteicft» 

accipit>piior  deccnerit.Qua:  duxponuntiir in  iiac  ftacim^cquc  tcinpuspcztciictit ,  intn  qiiod  potuit 

Jcgc,&apudJtf/7i».  §.  I  </«<ii"Mt.adJi(a  tctiia  li  do-  ficri  infula ,  ncc  fj«flaeft.  Scd  deillotantum  qnitj 

naroicm  pcxniteat  donationis  :  ciuia  conditiota-  potcft,&  quxfitum  fuitintcr  verercs  lureconfuiros, 

dtc:  incft  oituiibus  mortis  caufa  aonationibus  vt  ancxpedandumlic  vc  cantum  tcmporisprxreiierit 

pet  pcrnitcntiam  leuocari  nollint  cxcmplo  altc-  quanco  inrula[zdificati  poiuctir,quod  Proculiani 

tius  vltimx  voluncatis  cuiullibct  /.  ^Jnfrd  dtddim.  (enfiHc  videncuc ,  in  quorum  numero  Ccllus  fuit, 

U^dt,  cuius  (cntcntiam  Pomponiustcfcfr&probar  in  l.fi 

b    Etci4mpciuni4ddretttr,vtali(jiiiifieret.  Rat.  itdftipuUtm  effimdbite  14.(111*1  l.(iq.wf  deverb.fblt^.  An 

n  V  B  Dominium  rransfertut pcr  tr.ulitionem  /.  trd  ■  vci 6  iufHciat  vt inchoandz  infiil? mota fadla  (it  nec 

diiio  lO.infrddt dajitir.rtr.dom{n  Ltrddttmibm  i^,C.it  aiiud  quicquamexpedlaiioporteat.quodSabinia- 

pdii.    Eigoautiplottaditionistempoie,autnun-  niinagisprobatuncinCer  quos  Vlpiinus  inrf.yfy»- 

<]oatTt , ncc proindcpotcft  cfFe  in  pcndenti tcanfla.'  Uiitnei nondiHidmtur-ji.h.vit  tt.  tit.  rdttlmiii l./iinfu- 

tiotioraini|,ncc  per  conlcquens  obltgatio  quqna-  /41»  84.P.rpinu>/wi///.fr4y?<^«i!<ritf  M  §.r/r.vbtdi(Icn- 

fciuu cx  illa  iranUatione.DEc.Etiam  cffcdus  tradi-  fionis  huius  vcftigia  quxdam  prxbcc  8c  Venulcius 

tionis ,  idcft ,  doiuinij  ttanflario  potcft  eflc  in  pcn-  in  LcoHtintim  1  ;7-  §•  ittm  ijut  tnfuUm  ttd.  ttt.  L  vifuUnt 

4enti,ncmpc  fi  tradicioniaiiqua  cor.didoinfcrta  ^'&.S,tJinfrdlotdt.  Exquibujomnibus  loc:sapparet 

{ttl.oinni4  6.&  ftq  fup.boc  tit.vbi  dtxmtu.  In  ptopofi-  arbittio  boni  viriftatuendumcllc  intra  quod  ccra- 

toautcra  cum  pecuniadacur  vtaliquid  h.it4icctea  pusheri  infula  dcbcat  rfit/.  §.  i.&^.iitm  qui  infu-. 

fcs  non  faciat  ttaditioncm  condicionaUiu  necdo-  lani ,  &  ideo  (bcim  atquc  niora  probabilitcr  fada 

minij aanflationem  in  (lifpenfo  icncat.facit  txcmta  fft  jmihoauJa:  iufulap  vt  iri diH.  f.  ttm  qiu  infal^m 

Tem.lII«  -    '                .tv:.    - ...  •  fi 
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agi  poflc  ex  ftipuUtionc.   Scd  tamcn  liberari  ftmri.  &  vU.  e$d.  taal.  Dec.  Hzc  Ick  lulianieft 

pofle,  &  quandoquetinfuliin  facuc  ctiani  poft  cuios  tetnportbu*  nondum  ius  illud  obcinebaty 

'elapfiiin  teinpus  totum  ititra  quod  fieti  potttic  qnod  Marcus  &  G>mtnodas  podc^  inctodnxe* 

d.      utm  ijttiififuUm  ,  nifi  cx  commirta  ftipa-  runt.  Vixit  enim  hilianus  fub  Hadriano,  cuias 

lationc  lam  fuetit  Ik  contcliata  d.  Itg.  fi  infuUm  ctiam  ioflu  perpetaam  Prxtons  cdidum  com- 

t4.  Acqueita  bcnc  ante  nosclariflimi  lurccon-  pofuit,  Hadriano  aatem  poftetiotes  in  iinperio 

fulti  lacobusCuiadus  & Dionyfius  Gotthofrcdus  Marcus  &  Commodus  luerunt.    Ifoc  vcr6  Ac; 

4idd.leg.fi  itdfiipiiUm  efftm  14.  dt  verborum  tUig*-  curnut  noftcr  non  iocelligpns  ,  quu  iuris  noftrt 

«jW,  Ad  hauc  vcrb  PiocuUanoram  &  Sabinu-  iiifloriam  ignorauit>iRlooos  iftosconciliat,  vt 

norum  dtffenfioncin  harc  lcx  hil  pcrtinct,  in  qaa  tn  huitjs  l*gis  fpecie  contrahentes  fenieitoc  dtt 

iradatur  de  ob  igationc  in  dicm  certum  con-  adn  ipfo  manuroictendi.   In  aliis  autem  d«  cf" 

cepta.  Ft  idcb  (]uamuis  luiiaftus  pdmum  fcnbat,  fe6bu.  Qwiii  TdA  CgtiwJlcntes  qui  de  adhiali- 

CiimveTi  itrr.r.iitifecrpijfct fiuttnmidmntfttbl^Ah  quo loqanatitr, aon ciuun  de  efFcdhiipibincel-- 

(<ir,concludutamcnp«/}C«I(tiiwi{rw«Jii4jerrf«M«  ligant.  Vbinam  yet6  gentfum  magis  quim  iik 

fimmHii^Mnfttnt.la qttovttunidixf [^iidenm  comradtibus  locum  hab«ie  debet,quod  dki folee» 

omnesvctfrcsconfenrciunt.  Vaba  com  effedtt  efle  «cdpientiu   Aac  quid 

c   Si  mMumiffiu  nM  finrk.    Rat.  »r>*  fliceccft  contrahenriam  aliquid  faAum  non 

Cam  qpiti  peanuam soce|Mt  vt  fcruum  fnam  in-  fecaodum  verba  conttadlus  dunnnodo  idem  Ce* 

tra  ccrmm  tcmpus  manamitcac ,  &  ccflcc  in  ma>  q^tarcft.Aus  ite.  rlr.f .  i.v^.  MmUUm:  led  ne* 

nuroiticndo>  facic  hoc  ipfb  vt  (eraus  libcc  fir  qne  ytiam  cft  filiibciliaiceipicias  qiiod  Accar« 

ipfb  iure & (bla poteftatc  tonfl  tutionisdiuorum  uus  fupponitpio  vcro,  nullumadum  manumifi 

iviaici  &  Commodi  ad  Aufidiuin  Viclorinum  iionts  ta  danda  huiaimodi  libeccace  uueiueniceJ 

Ug.  X.  c.  fi  tnMmif.itM  fitar.nBni.   Eigo  ci  cjui  pc-  Nam  mh  ittcemenir  ied  per  fiAionemfle  Kptw* 

caoiam  dediC  VC  letuus  nunumittcrctur  ,  A£tict  fcntjtiunc-m  Icgts,  vc  loquitut  d.ltg.rU.C.fitum» 

nulla  competere  poccH  ol)  id  quod  lecuiK  ma>  if.  lufiut.dim.  Nec  enim  confticacio  diuoctmi 

numifTus  non  fucric  quafi  nipta  fide  lafcepca  ne-  Macd  '8e  -Gommodi  dec  Imjc  fecoo  libercaccm 

que  ad  condiccndum  id  quoi  datLiin  c  fl ,  ncquc  tanquam  non  manumlflb  ,(cd  tanquam  manu- 

ad  petcndum  id  quodcx  ea  caula  incccefle  po-  mifto/upplencefcilicecieg^£i^mluilBtni>,aoo<i 

ceft ,  cum  fctuo  libeitacem  nado  nihil  pofl&  tn-  £tctlitts  ci  eft,  quslm-vc  fine  iiiHMniflKHi»  txUtaat 

tetefie  nec  ibnii  oec  ei»  qiii  pecniiitm  ^edit  Ug.  alicniiil 


^  I  Si  piipillus  finc  lutoris  au<floricate  crcdiderit :  aut  folucndi  caufa  dc- 
derit :  conruroptapccunia ,  condidionem  habet ,  vcl  liberatur ;  non  alia  ratio- 
nc,quam  quodfaftoeiusinteUigituradeum,  quiaccepcrit,  pcrucniire.  qua- 
propter  ficandempccaiiiam*is,  quiincreditum,  vwljj^jfolutum  acccpcra^ 
alij  porro  in ciedicum ,  vel  iii  ipiiiclmi  dedeiit^  confumpS ca ,  &  ipfe  pu pii. 
lo  oblig^ttur»  vel  eiiBi  St  libeiabit»  U  eum  >  cui  dederit,  obligatum  h»- 
bebit,  vel  (e  ab  eo  Ubetabit.  aam  omniiio  qui  alieBam  pecuoiam  credeaJ 
dicau(ad3ttConiiimptaea,babetbbligatum  eum  quiacceperii.  item  qui  in  (b^ 
lutum  dederit»libecabttur    eo,qui  acfepeiiL 

>  ftUit.d.t.iiittrdum.iw^lfitmfinmi^.f.ficimim^ 

Ad  §.  I.  SifBfUtm.  I.tltr^tim  6i.de  cmdiadrtdeb.l^ecidmitti  potcftquod 

Rat.  dvb.  Pupflluspecuniamfuam  rradendo,  Accurliits  rcfpondec     pofl  ciim  Rutulcis  i; ,  loci» 

&fiuc»nfai'^'""^"t"'>''"^'"^°'"^""''^'^"'^°»'"^*  uadaii  dc  pupilJo  qui  fuenc  dcbitor  iiaturalicct 

tutorit ni attthot^itatc,  iion  aansfert  dominiumoi  nntiim  nonetiam  ciuilicer, qaafi  fiidliiu dan«la  ffe 

accipicntcm ,  quia  nihil cx bonis  foi«  alienare  fine  pnpillofoiutirepedtiofinaturalirerduncaxat  fumc 

tutotc  potcft  i  quid fifirte  I4<  $•     & Lfiq.  iffr.  A  dcbuB.quam  fi  Sc  naturaliter  Sc ciuiliccrmihil  cnim 

/ibit.f.  mme mlmmnii  lafit.^^.  ^yiafctoHwwfc  •  ^anirefercquocicsqacritacanpetfonalocumfk- 

Ergo  ncqtie  condi(flionemcectiexmntoo  acqm-  datrepetinoni  d.  L  intcrdum,  Vbiindiftiadl^hoc 

rerc  libi  pnorccafu  potednequelblatio  liberado-  ipfum  traditurquSuis  aliiUfoleacmalt4mintcrcIIe 

necn.Nam&cotidiClio&Iiberatio  fnpponictranf-  rti»Lfiiiclii$^.S  fUjnfiJUf^.  £  conttacioaucen 

! 1 1 1 0 n cra domtni j Scquidcm irteuocabilcm  /  2, f.  cam perfona n6 fadt locfi Cepentioni .hoccftciifn 

dpftlUtMLfifiSMifiamlim  lA-f*^-  hHiit.  I.  viperpttuam  papiiIustutoteaathocrfeluitqaodipfedcbuUtfufL 

Ci.ittfr.  diftU».  Eftantem^ecialior  dubitandi  ratio  ndt  naiaralitcrdebicti  fiiifle  i  pupiJlo.vc  non  pf»fBf 

in  pupillo,  qniattim  quoqae  cum  Ibloitid  quod  Jubetetepecicionei>«faf<i<iririj.jf.Wt.cjri.i2f.£i«ai^ 

non  folum  nacuralitec ,  (ed  ectam  citiiltter  debott,  MjkllA.Ucum ^^'SJHmmtminfir.Qgigidittli^^ 

pataniteieaaiiioce.fi tamenrolaatfineaothotita-  tAiMulco  minot defedi  poteft  quod  *dJ^Aoeiu^ 

lectiBoas  lepctic,  qooniam  pet&bilboilfn  tkdc  te-  fins,In  fupradiilnlegibus  quc  jpippUo  danc  repeci- 

petmoni  Limtrditm  i9.h^M  crit&tJtllt^LtliGg^ri  9»  it6n£,liberi|^tam£  pupiJlu  fi  idHlaluettt.Libeiacio 

in^jltmitbmjutm.  Nunquam  autcm  fiberaiio  con  •  cnitn  inrirm  non  fadi,qu3ais  folntio  fa&i  fit  noa 

tingit<|aoticscompcticc^ticiofi<ieperviamvio-  tutisLfMliiicat  ?:^biU[f0JUttm0lii.Deftlut.Lt.c.ik 

dicationisconxpet^fiQef «^>^C(akU£^^  ptk»t.Utfbt  j.S.vUMkim».fiimf.  lutisaute  p». 
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DE  REB.  CREDIT.  SI  CERT.  PETAT. 


Scc  ias  Jicciuis  /.  criint  15.  infrd  *i  mttnkif.  ficuti 
hec  in  potcfbtc  pupilli  cft  vt  pccunii  ruzdomi- 
ftiuni  in  alium  transferat  :  quod  ipii  lcx  interdi- 
cit.  Legiscnim  potcftasillapotiflimumcil  ,  non 
volunt.'.s  hominis  qy.\x  ddinmium  transfcrt,  aut 
qur  rctento  dominio  alicnandi  viam  obftnut,  vt 
loquumur  Imjf  inl.fi qnidm  W.iunii.l.pndul.Ctd. 
itfrtd.mtnor.  L  rlrun.  C*4k.  dtrtbm  ahtn.nen  *lit- 
runi.    Ei  quod  IncfcriWtur  pupiUum  conkimpta 
pccunia  vcl  condnffaoncmhaDere  vcl  libcrari  non 
ad  cundfin  cafuni  fefcrendumcrt»red  itaaccipicn- 
dum  vt  ficreJiderit  condi£kionem  habcat ,  li  vc-. 
ro  in  loltirum  dcdcrii ,  iibcrctur :  vt  cxplicat  finis 
huius/.  Dcniqucquod  Man  nus  fuomorc  d-ftin- 
gucbac  vt  bxc  lez  procedat  dc  zquitacc ,  illa  de  ri- 
gurr,riHiculum  cfl.cum  non  miniis  zquitas  qudm 
ligor  luris  faciat  pro  pupillo ,  ne  dominium  rciluz 
nansfcrrc  in  alium  linc  tutor.-s  authoritate  pof- 
Ac  ,  cum  per  natutam  ipfam  fiat  ne  libi  profpi- 
ccrc  pcr  rcrum  naturam  va!cat  ,  vndc  cft  quod 
nequc  promittendo  finc  tutoris  authoritate  ,nc- 
qitc  muturtm  pccunum  accipiendo  lc  oblig.it  iu- 
temi\in\\lqMAfHf^»  ^■.DtcindiS.  indtb.l.ptmlt. 
injrs.  Dt  $bltj>4l$t».  &  tdttn.  Dtc.  Numcratio  qui- 
dem  apupillofadaexquacunquecaufa  fiiicruio- 
risauthoritatCjdominium  pccunizpupill.itts  trif- 
fcrre  nullomodo  potcft,  ideoquc  vindicatio  num- 
roonim  pnpillocompctitquandiu  cxtintdi&.l.  i«- 
ttrditm &diR.i. nuru adtnontndi.    Sed  confumptio 
lccuta  AutFertdominiumpupillo  quod  nuinttatia 
ci  auffcnc  non  potuit.  Et  idcirco  fatenduin  cft 
confumpiz  pccuniz  condi»flioncm  competerc, 
«uius  cxtartis  vindicatio  compctcrc  potutrtet  vt 
liipradiiHs  locis  faipium  eft&  tnl.pa  fnritji  12. 
<jr  ftt].  fuprtbtc  tttul.  l.fMtr  flu  ntmtnt  U.infrddt 
m.dtt.diiU.fi  i»  <«  j  9  4 .  Vtrfit.  fin  Mttm  ctmmuHCs  dcft. 
lut.    Poiro  quo  cafu  darctui  tondidio  fi  domi- 
nium  nummorum  cran/latum  fuiilet  in  accipien- 
tcm  ,  dabitur  vindicariofi  a  Jhuccxtcnt  :  Iildem 
confumptis  dabitur  condidio  ,  fi  pupillus  pecu- 
niam  ctcdidciit  :  Qupd  liinfolutuin  dcdetit.li- 
berabitur  vtnimquc  eadcm  &  communi  ratio- 
ne  ,  quia  vcrumefteius  fadlo  pccuniam  adcum 
quiaccepitpcrucnifrc.vthlc  lulianusfcribit.  Ad- 
ai  potell  aliaraiio ,  ptopter  quam  libcrari  dcbcat 
pupillusquipccuniam  in  fohicumdcdic ,  quialo- 
cuplctior/aAiisintclligiturpupiIlus.qui  acrcdito- 
rc  II  ber  a  tu  r  ifi  fufiUi  dtbitir  6  6 .  ttd.  tit.    S  ed  hzc  ra- 
tio  in  dcbito  ciuili  tainum  haberet  locum  non 
incoquod  pupilhis  naruralitcr  duntaxat  debuif- 
kidt&.lfin  cniS.vliim.  \xm  autcm  diximus  in  v- 
troqucdcbito  ,  &  quod  nanirah  tantum  &  qnod 
eriam  ciuili  iare  debeatur  ,  hanc  luliani  (cnrcn- 
tiam  locum  habere.    Illa  tamcn  (cmpcr  mancc 
dubitario  ,  qu;i  rationc  iicrt  poftit ,  vt  coniingac 
libcratio  cx  folucionc|:cr  pupillum  fafhi  ,  cum 
pcrfonavt  diximus  locum  faciac  rcpetitioni  ii^. 
l.tnttrdnm  diH,  l.  in  ftrfUttum.    N ili  quis  dicat  ficri 
hocnontain  iure  qiiam  occalionc  >  vcloquitutl. 
3.fff^4<{(riiiir,id cft,excucntu,  &co<lemum  cafu 
quo  ccrtum  (it  pccuniam  penes  ciim  qui  acccpit 
rcmanfutam  >  vt  in  /.  ^mrri  •»8.  tn  fin.frmcift]  &  §. 
rtm  4Mtm  ufirttifisftcut^  todtm  tttul.  dt  folMt.  Cutc- 
nimrepeteret  pupillus  autciuscutor  pecuniamil- 
Um  >  quain  vbi  rcpecicrit,  itcrum  fo!:icre  cogi  pcr 
Piziorem  poftit  i  An  nonipfitu  intercft  putius, 
vt  eani  pecuniaai  relinquat  creditori  ac  etiu  pc- 
riculo  acil  a  niaiore  fiiillct  crcdita  §.  ittm  k  (ui. 
Tom.IU. 


Inftiiut.  <piibus  mtdit  rt  cemtu.  tblig.  ic  ita  liberccur, 
fiatqiic  locuplt  tior  ?  dt3.l.fifUfiUi,  QucniaJmo- 
duin  c  contrario  ftultus  cflct  pupillus  qui  pccu- 
niam  nacuralitcr  tantuin  dcbitam  &  fine  luto- 
ns?uthontate  folutam  noUctrcpetcrc,  tuius  no- 
mine  couucniri  poftca  non  poflct.  Nifi  confcicn- 
tiz  magis  quim  vtilitatis  iux  rarionibus  vrgere- 
lur  vt  natnialcm  obligationcm  ,  bonamquc  ii- 
demagnofcere  mal  cc  ,  fortcli  cxcapccunia  lo- 
cuplct  orcmfcfadum  eflcfcirct,  quanquam  hoc 
ealu  conucniri  criam  pollct  tanquam  ciiliUtct 
quoque  ob'igatus  exrcfcripto  Oiui  Pi)<. 
filiifMil.fi fupilll  6.1.  Stftnntm  i^.  (ufTd  dt  ntgot.gt^, 
Scd  potcft  iicri  tamcn  vt  pupilhis  ctiam  n.itura- 
litcr cantum  obligatus,  ncc  faclus  locuplcrior  ,  na- 
turalem  oblig.atiunem  nihilominus  vclrt  a^no- 
fccrc.ncc  vnquam  icpctcre  vt  in  dtct.l.cum  iliud  2f. 
^.btrtimtminjTdquditd.  dusUgxt  ctd.  I.fipupdlus  u.di 
hg.fjliul.  I  fitmfupiHi  64.4^  .Uiidtufctnfulitim  Trtbtl- 
lunum  I.  Sticlmin  aut  fdinfbihini  9  ^  f.  dltqudndo  tnfrd 
dt  ftlut.    Nam  ctli  pupillus  poftquam  loluit  iine 
tucoris  auclioricatc  quod  dcbuit  nue  natuialuci 
tantiim  (luc  ctiam  ciuilicer  dcbuciit)  ccraim  cft 
hcrcdcm  cius  non  rcpctiiutu.n  ,  3iqi:c  ita  pccu- 
ntam  omnimodo  pcncs  cteditorem  m.inruram, 
quia  ficuti  pcifona  pupilli  illa  cftquz  locum  fi- 
cicrcpctitiom  dttl.l.  inttrdun.  ita  &  eadcm  pcrfo- 
na  pupilli  ca  eft  cui  rcpcritiu  dari  dcbct  ,  &  qu« 
przcipuiim  faiiorc-m  mcrctur  ,  uoii  caufa  vt  lo- 
quituc  Papinianus  v:l. ct  plunbut  42.  tnfrd dt  tdmin. 
tttttr.  ncc  prorndc  pcrtbna  hcicdis.    Quidni  et- 
go  dicamiis  hoc  cafu  libcntum  cilc  omnimodo 
pupillum  (olutioncpccuniz  quocunqu:  luredc- 
bitz ,  iipccunialit  con(iimp:.i  ,  aimccriumef- 
(eincjpiat  nullo  ra(ii  po(fc  illam  i  cicdxtorc  auo- 
cati  ?  Ex  rcgula  iiit.  l.in  pirpttuum ,  iunit.l.  prutd.  & 
dt{lJ.qui  rts 'yiiJ.fiTtm  nitdni  i\.dt folut.    Qiiid  item 
(iisqui  pectmiama  p  •pillo  accepic  iibi  debicam 
&  confump(it,  tam  c.;cniis  (ic  vt  non  lubcat  qiiod 
rcddat,  &  inanisfutur.-idc  con  iictioconcracum 
danda  l.ndmm  6.  fuprddt  delo.  l.itjqutti.  f.  i.dt  furt, 
an  non  ccrtum  eft  hoc  cafu  pccuuiam  pcncs  cum 
manfiur.m  ?  Cur  noncrgo  .icc]uirctur  piipillo  fil- 
tcm  libcracio Planc,(i  cxtaiet  pccunia,  vindicari 
vtiquc po(Tctcti.im  pcrhcrcdem,quippcqui  non 
minus  circcdominus  pccunizquatuWicc  pupillus< 
Idcoque  ncc  liberatio  vlla  hoc  cafu  tompctciecj 
quia  naturalis obligacio  impcdic  quidcmcondi- 
^ioncm  foluti  (cd  non  vindicjtioncm.  Niniiruin 
quoniam  nec  fi>luu  tncelligitur  pcciinia  cuius  do- 
minium  trannatum  non  niitin  accipicnccm,  ftl- 
tcm  quandiu  rcmanct  pcnes  foluentcm  l.fiqaiiM- 
lum  40.1,11  qutddtum  60.& fdp ttd.tii.dtftlHt.txqaa 
incclligimus  ,  quain  vcrumiic  quod  nos  coiicra 
intciprctcs  dirpuiamus  ,  noncflein  fpccicdiftin 
gucndum  .  an  qnod  p;ipillus  d::buit  natiiraliter 
tantum  (iicnt  debitu ,  an  cciam  ciuilicer,  (cd  illud 
t.nntiim  infpici  oportetc ,  Anpecniniaiolutapenes 
cteditorempctpctuomiiiira  (it  ,an  vcro  rcpetiad- 
huc  poflit,vtquandiii  rcpcri  potcft  liuc  pcrvii.di- 
catiunem  Guc  per  condicbonem  non  concingat  in 
plcnum  libcraiio  fcd  in  pcndcnti  lit,  pcndcataa- 
temci  fijturocuctii.  Vbi  vcr^cenum  eftremancre 
pccuniam  pcncscrcditorcm,  tumdcmii  contingat 
plcna  hbcratio  ,iiue  pcrpiiplli  volHtarc  rurorc  au- 
thorc  declaratjm  id  accidat  (inc  pct  ip(ius  pupilli 
mortc  qiizcotigerit  antercpcritione.  Quiderj>o  Ct 
pccunia  quapuptUuc  loluit  !inc  tutorr,  con(iimpt4 
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51  A^JtONII  FABRI    I.  C  RATIONALIA 

quidcnon  fit.fccl  vfucaprafit?  No  cilctdubicandu  ali|  fiuecrcdidu  fiuc  in  f(>tucumdcdir,qnx  dclnde 

<jiiinc6tingcrctlibcratiopcrvrucapioncii6minus  confnmpta  fic,  vciumcft confumptamclTc  pccu* 

qudm  pcrcofuii  ptioi-*  cuminhancrcraniumfa-  niam  poll  fccundumcreditum  &  (ccund^ni  tolu- 

ciar  vlucapio  quaniucoruniptto  rf./fj  «  r/tti4y««»»«  rioncm.  tigo  confum^tio  (ecundum  mutuum 

iunfl.iqiii4lun4i,\,dtmtri.C4uf.dindt. vi>i  dicitutcum  duntaxat  conciltarc  potcft.nonprimum.-^cfccun- 

quiabcnarcmvltK:-pitnonabcovidcriccpi(recu-  tlain foUuioncm , non  piimam.  Dec.  Nonpotcft 

ius  rcs  fu>c,fcd  afc  toqoi  rc  ttadcdo^occafionc  vfu-  condI:ari  fccundum  rnutuum  per  confun.puoncta 

cipionis  prTiiurt  Scdtamciiobfcruairducftlongc  quinin  antrccdcns neccirarium  conciJieturpnus. 

aliacfltli.u  partctationevfucapionisalia  confum-  Ncc  poftcriorfolurioquin  concilictur  prior,  quo- 

pfioiiis  Vfiicapio  cn;m  nopotcftproccdctc  (inc  ti-  niatncadcmpccuiiiaellqujrbiv  fuir  creditavcl  ia 

«ulo,  ncc  magij  vfucipropro  bfuto quam  cx  alii$  folutumdata.Nccpott(t  vrdcii  isquifccudo  loco 

caufis  /.  Ctlfm  :  7. 1.pniull  de  rfuc^p  aliM  I.  j.  fr»  folut.  crcdidit ,  velin  folutnni  dcditpctiiniam  luam  cic- 

Atqui  titulu;  nui  uscft  cum  pupillns  (inc  tutoris  dididcaur  folu;lIc  qiim  perincfchabeatur,  acliip(e 

autlioritatcc6  raxit  (iue  crcd  deiit  liui'  infolu'um  conliimplifter.  Ciim  vcio  cadcm  pccmiia  biscon- 

dedcmd.ltj^  ohli^tri^  d*  Muthor  tuicr.  Nihileigocft  (uminonpoflit,  confcqucnscft,  vtvnacadcinque 

qu"ddc  vluc.Tpioiic  tiacVan  hoc  cafu  poftit  At  c6-  confumptio  rannim  ptodcirc  dcbcatad  concilu- 

{umptio  titi:lu  tii!l!ricxi(;ir,fed  if  rum  bonaHdcm  lioncduplicis  muiui  duplici(i]uc(oiutionis  quan- 

lj'egjj}.,i.f  .rlt  fupr  bstrrr.Nonpi  tcftautcnonbona  tum  faceiet  dupicx  fi  poftibilisedec  confiimprio. 

fidr  confumpta  cllc  pcciini.i  qiia:  fuit  vci^  dcbita  Ltcertcvixcft  vtnonvidcaturisipfcconluinpfiile 

ci  qu:  contn  npfit,  ijuiqnccim  accipiendo  f  .um  pccumam  pnpill.ire,  quicamacccpta  j|i)mutuain 

icccptt,  lit^r  a  pnpillo  iplo finc  tutors  authorirarc  dedit  vcl  foliiir,  a  quopoftci  fit  confumpta,Occa- 

acccpcrita  g  lig.ufttttto  ^4.  tufi.  dttcndtd.  mdrb.  (loncmcnimcontumption-sfaltcmpiibuit.vtde 

QDainuis  iepciit:oncm  h.nbcrc  pupdlus  poftit  Ha-  co  q»i  v(uc4pionis  occ:ii:onem prxbct  (cnptum  r ft 

hi  t  cnmi  condi(tliont m  non  tanquain  indc4>iti  (b-  tn  d.t  qut dlttnam  j  trfr.dt mtrt.tdufdtiut.  Scd  Sc  n- 

lut  ('cd'anqu  .m  malc  foliiti  |  r  pter  perfoiirm  tioill.i  facit  vt  vttuqueniutuuin  &  vtraqucfolutio 

qtt£  locum  (actt  trpetui  ni  d  l.  inttrdttm:  Ncc  petliiblccutjm  confumpnoncm  concd;ctur,qu6d 

«lc  condidione  indcbin  cx  illa  intclligt  porcft  &  fa^o  pupilli  pccunia  ipfius  peruenic  ad  pninum 

qua  pirtc  dat  nun^mo'.  um  confumproi  um  condi-  debitorc  ex  caufi  mutui  vcl  ad  priorcm  ctcdiorcin 

dtioiicm.Qinndoqu  d  inpcrcondid  onemindc  c)tcai!(afoluti  Htfadloeiufdem  primidcbitoiis  vel 

biti  nuqi)aimcprti:m  t.uirundcm  led  idcmiplum  crcditotis  eadcm  pccuniapctucnit  ad  fecundum. 

quo.i  iblutuiT'  hur.qux  dubirandi  ratioeft  ad  Ug  fi  Eadc  igirurrattofacit  in  vtriufque  pcrfona  ,  vt  fiit 

^<rii<e  u^.^.ftfitlft&i  vlt  tnfr  tod  ill^ttt  In  quodilTcrt  qui  pecuniam  pupiilaremin  crcditil  vclinfijlurum 

niaximccondi£lioiI)aa  coiidiclitmc  ccrticxmu-  acccpit  ali|poftcain  aedituparitervclinfoluruin 

tuo/      muiutdMtel.i  fufr  l.ic^tciq*'i  mdcbitum  tandcpecuni.idcdrnt,c6fumptaca,&ipfcob!igc- 

acccpft  pcrindc  cortdici  poflif  fi  appareat cum  dare  tur  pupillo  vel  eu  a  (c  libcret.iJc  cu  cui  dcderit obli- 

•  opoitcrcaclimoruumacc-p  llcr,inqu:thiftin.f»^.  gatiS  habeat,vcl(cabcnlibcrcr.Acfanc  locupleta- 

i.ln!iu.i]uth.n.td.rt  centr  ebltg  Sc  quaficx  mutui  da-  ri-tui  hic  lccundusexalifnaiaiaiuafi  hancpccunii 

tioiic  vt  Camlocimtatml  fniuinbftntu^.pjtqut-  tradendo  ipfcaliu  fibi  oShgarcr,aurabaliofciibe- 

<]ut  qut  noH  dtbttvm  dt  Mij^  Cd^tion.  quodcett<}ad  raret,  nccjuc  tamcn  pupillo  contra  eiimaut  condi- 

nt  m.-n  &  (ubft^ntiam  coi  didionis  magis  quara  dioaut  libcratio  acquirerctu':confequcn$ergocft 

ad  qualitarcmadlionis  rcfercndimi  cft.  quodinfinehiiiuslegiscocludit  <ulianu$,Oiiiniiio 

a  Qudprcpter  fi  td>:dtmpt{uni4Hi  Rat  dvb  Ciim  ra  eft  gL-ncialicer  itacftt:  vt  qui  alicna  pecuniacre- 

isqui  pcaini.im  a  p:ipillofiiic  tutoiis  authoritare  dcdi  cauladac,  ohlig.-itii  habcat  cii  qui  accepit.lte 

acduam  vcl  foljtam  acccpir  camcjuc  poftmodum  vtqui  infolutuindedit  hbetctui  abco  qui  acccpiu 

.{-^  i  ,  rS-       ■  to.  Idem  libro  iS.Digeftorum.  .  -x» 

C[l  tibi  pccimiam  donaflcm,  vt  tu  mihicande  credcrcs:  an  crcdita  ficret,clixi,in 
huiurmod!  propoiitionibus  no  propriisverbis  nos  vti.  nam  talecontratfluni 
ncquc  donationcm  cfle,neqi  pccunia  crcditam  donatione  non  efl"c:  quianon  ca 
mcnte  pccuniadari:tur,vr  o  mni  modo  penes  accipicnte  mancret.creditam  non 
cflc:  quia  cxToluendi  cau{a  magis  darctur,  quam  aherius  obhgandi.  Igitur  fiis, 
qiii  pecunia hac  condicioncacccpJt,vt  mihi  in  creditu  darct,  acccptam  dedcrit: 
non  forc  crcditam:magis  cnim  mcum  accepifle  intclhgi  dcbeo.Scd  ha:c  intcUi- 
gcnda  funt  proptcr  fuptihiatem vcrboru,  benign:us  tamcn  cft,  vtrumq; valerc  ' 

j  U  r.,.l..^,rM«,M»,^r.  mihicreda$,quidimpeditquommu$duofmrcon. 

A:il  fi  tibifecHfium  .0.  tra<aus,quotu  nor  fit  vet^ donario, poftcriorautc 

R  AT  DVB.  Contradusomncs  cx  voliir.ice  con-  vcrc  mutuu?Nam  cum  in  aliarcqualibct,tum  ma- 

trahcntiuiiomrn&:fubt(ati2  iccipiutquoticfcunqi  xiiHc  in  numisrrbiifqi  ca:tcris  quxfumaioncrect- 

in  atbitno&poteftatefuMtcorumquicontrahunr.  piuntinluogcncrc,idobtinct  vtcadcpeciinia  fi- 

Sui)tcni:iiabiniciovo!utiti$,  p«/f././F(i«5  C.<i<#ir/if.  piiisdara&rcdditadiucrlaiiilummaru  viccfunga» 

<^4<f?.<'ccprjtlhmcndifuntcontrahentesaliudvo-  iw  ifiijuuduat  i  i.tnfr.dtfolut  Fatcndu  igitureft,  ca 

iuillc  quiinq.dtxcrunt/.  Ubtey.^.i.dt  fuptUt^ Itfidt.  leg^ numcrataTitio  pccuniadonationis  caufa,  vt 

iK-q;  ruifnm  admirtenda  cft  voluratis quzllio.cum  ftatim donaton  mutu6 detur.  dicendum  cft  n6 im- 

in  vcrbisambigititasnullactl  ittUautilU  i^.  f.\  di  pcdtri  rranllationemdominii ,  acproprctcaiildcm 

lt^4t  j.Sicrgotibi  pccuniadonaucfim,  ytca  poftei  uuinmi»donatorictcditij,noumn  domiciu:n  iiiiit 

acquid. 


*  '  DE  REB.  CREDIT.  SI  CERT.  PETAf. 

Bcqain.  Atouc  ua  tliferds  vcrbis  refponilci  Pa-  crcditor  pcciitii.-im  fibi  f>n*mum  nutneratamtaft-i 
pinianusm  l.<i9iidqusd]}.i.\.h:JrJedQn£i.t  m  npcr-  dcmrcnncat.Fuitaatcm  fortairc  luliani  ca  lcnccii- 
tc  vtftufhiquis  iiiconciliandis  dUobus  his  locis  tia  quam  hic  Vlpianus  fcquitur,  &  Marccllus  iii 
Jaboratilni;  fic  Uf.c.  Donatio  noncft  nili  qux  fit  itS.ifi quirdHot  Tt^thtndit.  Solct  cnini  illc  pafliin 
«amcr.cc  Ytomnunodopencsaccipicncemrejdo-  ni  tarc  luliinum  ,  noc  rimam  vllam  p  «tcrmit- 
Jiata rcmaneit/.i.ir^4</<i»//4/Jn quo  misim^ dif-  tit^fiquam  vcl  minimam  in  luliano  icpcrit,i'a 
fisrtdonatiointerviaos.dcquahicloqnnuuradu-  qua  non  figai  aculeuin.  Jta  vt  nihilcertiusin  iu- 
jiationL"  caufa  mortis/.  vbiitd dertUUT if; .  tnfrk  Dt  re  nollro  habeatur  ,  quam  id  in  quo  Marccl- 
mort.  cduf.  dCB4t.  Ncc  nirfus  mntuum  cft  nifi  liucunvluliano  fcnttat  ,  vt  ahbi  fcnpfjmus  poft 
quod  fic  animo  obhgindi  cum  qui  accipic  ,vt    lacohuin  Cuiacium  hbr.  Obftru4t.  (4p.  Acciulius 

condidlio  certicx  eonafci  poflit /.///««(/jiffi-  lamcn  &  poft  eum  czccri  omncs  intcipretcs 
I/JJ         pjffnfTdbtctitul.  Sc  vt  addit  Accurlius    Vlpiamjm  cum  M.irccllo  &  Papinianu  ira  con- 

lpontancavo/antitccredentis/.jfr«f  5.C#(i.</r»t/«j4/.  cihant    vt  Vlpiani  (cntentia  vcrior  fitdc  tigore 

<ir4(!7«)».Inpropoliriautcm  fpccie.ncqueeamen-  luris  vt  loq  uncur  ,  Papiniani  vcio  &  Marcclli 

xc  datur  pccun  a  vt  omnimodt)  pcncs  accipicn-  de  arquitate,  qux  iigori  luris  fcmpcr  pr.Tfcrcnda 

Tcm  t^emaneat  ,  ncque  tam  obligandi  donatoris  eft  l.pliKHtti.  C.  dt  wdtc.l.  m omuAitt qMtdtw ^o.  ii 

cau/aquam  exfoluendi  debiri  ,  &  iibcrandxfidei  rcgulu  iurif,  Quam  in  diftin<£^ioncni  moutnt  eos 

gcatia  qusc  donatoridata  fliit ,  magifqiic  fuumac-  vcrba  ilia  vltrna  hun\i  \c9,iSyStdhtcinttUigtnd*fui:s 

ccpiflcdonator  vidcri  dcbct,fiuc  cum  Accurfio  m-  propttrftibttbtdUanrtrltrutu^Hi  .ig  im  tdmtn  (fi  vtrurn. 

tcrprctcic /M«ii»,idcft,  )iiii«i»if«m  fiuc  quod  VI-  qutvilm.    Mihi tamen  aliiidiudiciuincft. put4- 

■pianumpt)tiii$fcnfi/rcputo,propr!cintclliga$/Haffj  quc  probabilius  eile  vt  hxc  poitrema  cUulula 

|nO  eo  quod  iam  fit  vcrc  donjtoris.  Qualincctra-  vciTiiboniani  fit,  vcl  impc  iti  intciprccis  quifu- 

iJcr.do  c%  cau/a  donatiouis  iranftulciit  dominium  pra:^iclam  Hiftintboncm  aut  induxcricpiiinu$ aiic 

'ciiispccunix  ,  quamca  lcgedonauit  vtftatim  i-  ab  aliis  mdudtam  admilerit.  Non  ob  id  folum 

pfi  ctcderetur,  Ncqtie  enim  alicnantur  nummi  qUod  fatis  inel.-ganter  &  inconcinnc  f  npta  fic, 

^ui  (ic  danrur ,  vt  ftatim  recipi^intur  /.  qui  fk  fiUitr.  lcd  ctiain  quia  non  dubito  quin  &  Papini.mi  Sc 

^yinfr»dt(olution.  fcrgo  ncquc  dDnatic  ncqucmu-  Marcclli  fcntcntu  non /olum  xquior  fic ,  f-d  et- 

tuumcft,  II  Vlpi.-inocrcdimus,qiii  Ii.>nc  opinio-  iimiuiis  ratioiu  iScrigori  conucnicncior.  Atqiie 

ncmfumpfiflcvidcturex  vcreribu<!  quibufdamlu-  ita  Papinia-  um  6cMaiccllum  lcnfilfe  appaicccx 

icconfiiltis  quos  Matce^lus  nont  w  diil.  l  fi  quit  diS.Lquitdquedi\.^. t. iHfrd  dtdonatton.  Crdut.l.fi 

<iM#5  .aquibusait  malchocdcdudhimtuiirctndu-  quuduoi  67.de  ftiut.  Cut  namque  i.npcdiauir  tr.mf- 

feuationem.    Addita  etiam  ratione  qua  moue-  lacio  domini|  ex  caufa  donacioni>  ob  id  /oluin 

bantur ,  quiilla  ipfi  cft  quam  hic  adfen  Vlpia-  quod  rcdcat  ftatim  pccunia  donara  ad  donato- 

Tius,quodH«n pefitvidtri  u  qui  itd  dcctptt ,  rr  ri  4  qn»  tcm  cum  redeat  ex  nou)  Ciu/afincmucui ,  liuea- 

^cctfitTtirertdddt^feluijfi,pttttt'.quiimttddidifft  Ita  liaquAlibet  f  Qiio  calu  ccrte  locum  non  habet 

cnim  lcgcnrtum  puto,non  vt  Floicntii <//«/)>/«■  aut  qiiod  /criptuin  cft  in  d.l.qut fii.  Dt  feiut.  fcd  tuin  dc- 

Vt  vulgo  itdsfft  aut  vt  alij  lcgunc  tiim  Halo.-m-  mum  ciim  nihilcommodi  a^t  iuris  rcmanfurum 

dro  dcnpifft  vcl  itiidijfi  cnm  Cl^oniio.    Senfus  e-  eft  pcncspnmum  accipientem  vt  benc  hic  noiat 

nim  cft  non  illc  qui  a  dochftimis  nonnullis  viris  BartolusCx/./rrHM  detdlu  ,-s.  it^dfeUu.  mdtrint.  Et 

ctadituscft  ,  vt  qui  pccuniam  accipit  a  dcbictirc  vcr^  ciim  pcr  ftiputat  oiicm  poflit  qiiis  obligari 

iuvtci  rctroiHain  rcddat,  non  tam  libera/fcil-  adcrcdendampccuniam  ,  itavifipoltca  nontre- 

Jum  vidcatar,  quam  ipfi  donaflc.  [  quiscnim  fel-  dat ,  tencri  debcat  co  nonnncad  id  quod  intcicft 

«ij^vnquam  Jixit  pro Ubtrdfft  >  aut  quuncfcit  lon-  Lfipcrndm fitpuUtu  65.  infid  it  mberiim  ebUgdtiembm 

gcaliud  efle  idTt  aliud  ddturt  *  ]  Sed  hic  potitis  vt  quidni  poilit  ctiam  donatariu^  ad  idipfim  /e  ob- 

<}uifolutami  fc  pccuniim crcditori  ,  &  acredi-  Iigaic  pcr  padbtiin  in  ipfa  donatione  auc  incon- 

torc  ipfi  redditam  itcrum  foluit  eidcm  ctedito-  tinenci  a[<pnficum:ErgoPapiniaru&  Marccl/inon 

fieaJcge  ,  vtrurfum  cidcm  dcbituri  rctro  illam  Vlpiani  fcntentialcqucnda  eft.  Nee  admittcnda 

rcddat,  crcdiror  non  nm  foluilfc  eam  pccuniam  diftindio  Bartoli  an  tnnrtatio  in  danicm  fiat 

Yideaturadlclibcrandumqu.im  reddidifle.  Pcr-  {^OMC  3.n  coidcc  tx  iiH  ■  Lfiquiiiuei.  Nam&Mar- 

tinei  cnim  hoc  ad  fccundam  numcrationem  non  ccllus  tum  cafum  tradat  quo  tranflatio  faifla  Rt 

adpcimam  de  qua  ncmo  dubitatc  potcftquin  ve-  coadc  &  cx  pado,  licct  eiiam  iiluni  traclet  qu^ 

raloluriofit  ,  quoties  id  ai^um  eit  quomodo  in  fponte  fa^a  lit. 
fpccic  iliiui  lcgis  yt  poft  multa  reciptocationes 

^  li.ioEMlibro  48.[>igcftorum. 

/^Vidamexiftimaucrunt,  nequeeum  quidecem  pcterct,cog^ndum  quid- 
^^queaccipere,&  reliqua  perfcqui :  neque  eum ,  qui  fundum  fuumdiccret* 
partem  duntaxat  iudicio  perfedui.  fed  in  vtraque  caufa  humanius  fiidurus  vi- 
dctur  pra:tor>(i  adtorem  compilerit  ad  accipiendum  id,quod  olTeratuncum  ad 
officiutn  eius  percincat,lites  deroinuerei 


Adl.^Hiddinexi/HiiumtrHnt.iV  bct  masina  inrommotia  qndntura  ad  creditor«iu 

/ }  fup.  fdmil.trcifc.  Eft  etiim  pccunia  res  fr jgilis  pfct 
^T.  »VB.  Solucio  &cza£lio  pct  pancs  ha-    fcSc lubricafinQnftatimc6ucrtacurincmpt:onv-n» 
Tom.lH.  "  B.  *J 
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prxdior.m  ant  aliatu  icxnm  qui  habcnt  duratio- 
ncm  IJicborm  ^.li*  Ug^t.-ylUf-a.  Aui  nomfmi  Cd* 
titmn  tuttr.  Difticilius  autc  cll  vt  qins  occafioncm 
emendi  habcar  pro  partc  |>€cunia: ,  qu:tm  fi  totara 
quaniitatv  (ibi  dcbitam  habcrcc  E  contraco  lon- 
gt^  comniodios  cft  ^lcbtroii  pattcm  dcbiti  foiucrc, 
■qu.im  vniucrrnindcbitum.cam  numcratiomaiotis 
quantitatis  non  fit  in  tam  fccili  Si  expcdito  quam 

initiotis/./'^"^»/*' «o.w^  «'«/'«"'irf ''y"^""-* '^*^^""'^ 
longc  ncgligemit  r  ad  olTercndam  folutioncm  to- 
tiiijquantitativri  ciliccrtt  partcm  dcbiti  offcrrc  & 
folucre.  ExciTatut  enim  diligentia  dcbitoris  mctu 
grauiorum  vfuratum.qucmaiorcs  fcmpci  funt  m.v 
iotisqu.intitdtis/  fttunu^  S.t.lCdm Sam  S<u 
U  ifi/r.(/<p/«r.Noncnigiiurdcbitori  indulgcndum 
VI  foluatparrcm  quaniitatisdcbirx.rum  itahatin- 
tuiia  cjctlitoi  i  / 1»  iTtdttnt  ^8.  t»/»-.  ie  euiS.  Prxtcr- 
qiiini  fauorc  libcrtaiis  /.  cam  htrft  4.  §.  ittm  ftJtctm 
irfr.dtfi.ttuhb.A\\tcoium  qiiipo(ri<lciit  cmphytcua- 
cosfundospatiimoniales.dcquibus  cxt.it  cxpreira 
incamrem  conftitutio  Valciiriniani  &  Vakntis  ii» 
l,^.C.dtcolLtt.ftntdtr.pAtrimen.  Lt  cinphytciitis  Itb.tt. 
tit.e^.  Fottafrc  idc6  vt  in  hoc  riltcm  rclcucntur 
•qiii  in  aliismiilti$gr.iuantur.  vt  hic  notat  Accurf. 
/hudcrgocftincxtcnsdcbitis,  ctiam  in  collcdlis 
vt  Baldus  loquitur.  Adco  vt  ncc  fifficat  dcbiroi  i 
obfii^nare  partcm  dcbiti  f]uoininus  totius  dcbiti 
vfutas  pt.Tftarc  dcbeat ,  fi  crcdiror  totum  accipcrc 
paratusfuit/.tBfor  41  Lucm  iKfr.dtvfur.  Maximc 
vcro  fi  crcdit' r  pignus  aliquod  habeat  aut  quafi 
pignus.vtin  /.  luluuius  iy^.effcmtufr.dtd£Htn  tmpt.l. 
fiftrumy.dttdtla.tdtH.  Idqucpioptcr  indiuifam 
pignotis  caiiiani  vt  loquitur /.rn»  fc<rfe/'f«n4m  68. 
dttuid.  lutiad  l.  hdrtdti  15.  idtm  o\)ftrutiuT\4,.fufr. 
fdmil.  trcifcL  tjutpignori  19  dt  ftgntr.  D  h  c.  Ad  offi- 
cium  boni  ludicis  prrtinct  litcs  diminucrc  /.  x.  i» 
fritntf.  dt  jquu  & afu*fluu.4tuni.  l.t.S.  tndt  qumm 
de  eftr.neuinututM.fi  quim  citirtimc  ficti  potcft  tcr- 
minarcjvt  fincm  vclocitcr  accipi.int:  quomodo  lo- 
quiturl«yiin  }ioutU.h.Vtilertc.dfudfrtfr.Efifc»f  frim. 
ftimfn.  Nam  6c  in  totum  cas  tolli  fi  ficri  pofiet, 
pubhcecxpcditet,  vtpotc  pcr  quas  crcfcat  difcor- 
diarum  matcrta  intcr  ciucs,  quorum  tamen  falus 
lion  nifi  concordii  vinculo  rctinctur.  Ergo  fi  is 
i.  quo  ccntum  pcr  iudiccm  pjtuntur  fatcatur  fc 
dcbcrc  quinqu.iginta  caquc  lc  paratnm  dicat  fol- 
ticte ,  alia  vcto  quinquaginta  ncgf t  fc  debcre, 
cogcndus  cft  crcdttot  vt  quinquaginta  accipiat: 
de  aliis  vcr6  quinquaginta  litigct,  vt  tanto  mi- 
tiot  lis  fiat  qu.mio  minor  crit  ciuantitas  dc  qua 
litlgandum  fupcrcrit  Idquc  longe  humanius 
eft ,  nc  cogatur  debitot  inuitus  de  ca  re  litigire, 
qu.am  dcberc  Ic  fatcatur  quod  certc  iniquum  cflet 
Ug.firtm  -!ii.fufr.dtfreiur*tie>i.ltg.fidtbttttii\.fufT. 
dt  iiidu.  Ncc  intcrcft  an  quantitas  pctatur ,  an 
fpccics.  Eadcm  cnim  xquitaris  ratio  cft,vtfi 
hindam  1  te  petam  qucm  cgo  totum  meum  ef 
fe  dicam,  tu  vcro  cius  fimdi  partcm  dimidiam 
tuam  elTc  adlcras  ,  fin  «qui  cogcndus  pancm 
iundi  .iccipcrc  ,  aliam  vero  iudicio  pcrfcqui ,  nc 
liejcz  qapque  fundi  parrc  lirigandum  habcas 
^'qiit  riiill.im  mlhi  conrrouerfiam  faccrc  vclis. 
Ncc  enim  quicquam  prohibcc  tc  rcm  ahqu.im 
poftidcic  Si  partem  fcirc  dimidiftm  ad  te  pcrri- 
ncrc,  dealtrra  vcro  patte  controucrfi.nm  non  ft- 
cere  leg.  ftrmiittndum  li.infr.fufr.  fi  fdrt  htrtd.  ft- 
ptt.  Plaiic  li  cius  parcis  t]uam  fateris  te  mihi  de- 
bcre ,  Tttlit  parccm  loluercj  non  eris  audicndus  ob 


cas  rationcs  quas  piimuin  attulimus.  Siditi  i 
contratio  fi  is  qui  diucrfarum  fummaiuin  cx  di- 
ucrfis  contraL^iDUS  dcbitor  eft ,  dcbitum  ynitiii 
&  quidcm  intcgtum  velit  lolucie ,  non  poteft  ae- 
ditof  folutionem  rccufare  eo  pr±textu  qu6d  a> 
liud  dcbuum  non  oflciatur,  ctumfi  pco  vtro* 
quc  dcbiro  cidcm  data  fint  pignora  Ug.  vlt.  tufr. 
i^bm  modk  fign.  vtl  h)ftlb.  ftluit.  i  1.}.  &ftqq.  d$ 
lig.  i.  Scd  &  obfctu.-indam  eft  xquitati  huius 
lcgis  locum  non  cllc  fi  tatcatoc  dcbiioi  fo  totuin 
dchete  nec  nifi  pattem  vcht  foluerc ,  non  magii 
quam  fi  quis  pattcm  duntaxat  dcbiti  agnolccns 
cius  partis  paitem  taiitum  vellct  (uliicic :  Qjum- 
uis  folutio  pattis  volcnti  creditoti  fa^a  patcrec 
finc  dubio  partis  libeiacionem/.y7'p«/4fN(  /«wp.^. 
I  infri  di  filitt.  Solucre  enitn  paitcm  vclle  nthil 
proJcfti  lcd  fi}luifte  prodcft  :  Qucmadmoduta 
dicimus  nihil  ptodclic  dcbitoii  quod  vcht  fatis- 
faccic,fcrd  prodclfc  tamen  fi  latisfccciit,  quia  im- 
putaie  fibi  dcbct  cteditot ,  qui  fatisfiidlioncm 
pn>  folutionc  ,  aiit  eiiam  partis  folutioncm  ad- 
mific,  quam  iui*c  poterat  rccufarc  Itg.  ittm  Ubt- 
Tdtur  6.  1.  quiLm  modit  figntr.  vtl  hjfttb.  ftUat. 
Eius  fummx  qux  pcr  mo.^um  conditionis  dcbc- 
tur  ■  alia  ratio  eft  :  Numquam  enim  folui  po- 
tcft  pro  parte  ,  vt  conditio  pto  pirtc  impleta  vi- 
dcatur.  In  eoque  vctercs  omiies  confi:nfeiuiu, 
Suht  cntm  condiciones  omnes  indii:iduz  qus 
vni  pcrfonx  funt  iniundtx,  ncc  nifi  enumc- 
ratio  pcrfonarum  facit  diuiduas  Ug.  cui  fundm  ^6, 
Dtcenduie.&  dtmenfh.  Eaqucratiocft,  ob  quam 
mdiuidua  ccnfi:tur  caufa  pigiioris  d.  Ug.  rem  he- 
rcditatiam ,  quia  pignoris  obligatio  habet  fuas 
conditiones  ii  dcbitum  non  foTuatut  aut  alicec 
co  nomine  non  fatisfiat  Ug.fi  ttm  9.  §.  tmnitft- 
cuniM.  iafrk  di  f  igner.  dSien.  Ug.  grtgt  ttidm 
dt  fignertb.  Vndc  etiam  fit  vt  ad  ptrnam  pio 
parte  euitandam  nihil  piofit  parccm  olferrc  fiae 
in  dando  fiue  in  faacndo  condicio  confiftac  Itg. 
bAtdtt  aj.  $.  idem  turii  ifl  fufri  fdmti.  ercift.  Itg. 
in  txtcutieru  Hf.  S-  ftituU.  de  vttb.  ebltgdtien  Nifi 
ciim  promiHa  cft  poena  ccitx  quantitatis  in  viccm 
cius  quod  intcreft.  Tanc  enim  etli  comnlitti- 
tur  pocna  in  folidum ,  locus  tamcn  eft  cxceptio- 
ni  doli  pro  parte.  Itg.  fi  ftrum  9.  ).  i.  fufri  fi  quk 
(Mtituib.  qu;a  nec  ftipulatio  commirtetetut  eius 
quod  intcrclfct  ,  nifi  quatenns  intcreiret,  Ug.fi 
frecuTMter  18.  infra  Rdt.  rtm  bMbtr.  iunS.  Ug.  vlti- 
WM  de  fTMtoT.  ftifuUtten.  Atque  ita  re/pondcn.- 
dum  cft  ad  d.Ug.  9.  S.  u  fi  quk  (MUtitmbm  non 

3jomodorrIpondct  Acairfius  fpccialeclTc  in  iu- 
iciis,  quod  non  probo.  At  neque  illud  quod 
poft*Accuifium  notat  Bartohis  fi  crcditor  cui 
dcbitor  pattcm  dcbiti  Itquidam  ofFcrt,  noht  ac- 
cipcrc  ,  quoniodo  compclli  poftic  a  iudice  ad 
eam  accipicnd.ini.  Ec  aiiinc  nihil  aliud  dcbi- 
toii  faciendum  cllc,  nifi  vt  pccuniam  offcrat, 
qux  fi  acieditorctcculctur,  periculo  iufiuj  pofte^ 
futuia  cft  propter  moram  accipieniU  a  creditorc 
contraftam  cx  l.quidetem  yiMfrtn.  defehit.  Nain 
cum  folutio  fit  fadi  /  ctnfitie  y.i.vU.dt  curMt.furitfil. 
iCdtfrebMX.  noneftexiftimandumquod  hic  fcrr- 
bitui  compcUendum  cfte  creditorcm  vt  parrera 
debitiaccipiac ,  de  compiiirione  prxdfaincelligt 
debere ,  curancmo  ad  faclum  prxcisc  cogi  po/Iir, 
quiaidfiiicVi &imprc/fioncficrinon  poilct  Ifiquk 
MbMhe  ii.infir}.infi.dtitiudt(.  lfifan*m  flifuUtut  (58.  /. 
iputNt  qitii  Mlinmli.l.tumfltfHUtm  fuin  Uj.  $,  vhttU 

wi. 
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vnhMgjt.  Et  fanc itacft.  Dcbct  hic  locus intc lligi 
dc  coadionc  &:  compullionc  caurjtiiu.vt  loquun- 
rur,idc(l ,  nifi  malit  crcditor  eam  dcbiti  pancm 
qux  oblata  cftfuo  cHc  pciiculo ,  fi  modo  hi»aa  fit 
oblatio con^ruo  bco  «?<  tcmpoic,  nulla  ctiain  ob - 
^gnationc  (ecuta  d.l.  tjm  dutm.  Scd  non  potcil  vi- 
deri  fada  cflTc  non  coiijjjuojoco ,  &  tenijjocc  qux 
fadaell  in  iadido.d.l.jinm^.§.vtt.$fijr.dtpignor.a3, 
nifi  cum  Ycrbo  taniuin  fadacft.  Ncccrnin  hoc 
fuflicit,rcd  piifcntcin  pccuniam  aut  aliam  rcm  ob- 
latameirc  ojiorretvt  dixirnusad  d.  I.  fi  dthinrii\. 
fufr.dt  ludK.  »d\ict(asxccc^u(fim\xm  crrorcm  pra- 
gmaticorum  nofi.roruni.  Etrurfum  cam  .'plam  pc- 
cuniam  qui  oblata  fujt  peiiilfc  opbrtct  vt  pollu 
dici  iibcratusdcbicor  quali  folutocu  mquoacci- 

fftendo  creditor  moram  fccit  vt  in  d.l.  qmde(tm.  A- 
ioquinon  pollct  locuseflc  quiftloni  cumpccn- 
riia  in gencre  pcritc noh polTu /.  tnundiumu.  Ctd.fi 
ttrt  ptiAt.  Scd  &  obleruandum  cft  faaaoblatione 
folapccuniae  .hccccongruo  loco&  tctnpotcprx 
fentique  pccunia,  no  i  tamen  libcraii  debitotcm 
ledtairtdiu  iiiancrcipfo  iuiccfft-diuqueobligatiim, 
qu.inJiu  peciiniacxtar.nccpctiit  :  noncnun  fola 
mora  pro  folutione  eft,  fcdduAtaxat  fr.insfcrt  pe  - 
ric  ihimin  moratorem  ha6lcnus  vt  cxiincb  rc  poft 
moramcreditorij.libcrcturdcb.tor.licutiextintiia 
ca  poft inoram  dcbitoris.peipctuatur  obligacio,vr 
tcs  dcbita  pctiadhucpomt  l.fiftruum  t)i.  ^.ftijuitur 
&  ^.vlt.nJrJt  vtrb.oblig.  Extindta  vcio  Sc  pctcmpta 
rcqua:obiarafuit&poft  moram  crcditotis ,  con- 
tingit  qaidem  liberatio  dcbicori ,  at  pcr  cxce^Jtio- 
nenidoh  tantum,nonipfoiutci.i  i/M(i^<(riM.  Vtet- 
go  conringat  ipfo  iurc ,  mehiis  ac  prudcntius  fiaat 
dcbitor  Aoblatama  fcpartem  dcbiti  dbfignct  ac 
deponat  vt in d.l.fi  rtm  y..fupr.dt  frtcUTAt.  Ob/I^na- 
tioetlim  ritc  ac  legitimc  fa^,  illacft  quar  non  ino- 
do  rransfcrt  pcricuJum  in  crcditoiem  qui  inmora 
cft  acapien  d  i  /  fiftluturm  59.1.  trtdittr  ioi.dt  folut.  fcd 
ttiam  acquirit  dcbicori  plrniflimam  libcrationcra, 


cum  liabf at  vim  folutionis  /.  ohfgnmone  <).  Cod.  ttd. 
quxlicJt  dccaobliguationeloquatur  quarfadalit 
totiuspccunix,  lic  ramen  intclligenda  eft ,  vt  «uo 
caiufadapartis(olutiop4rcictlibcrationcm,obh- 
gnatiocnam  paitis  hifiiciitrquia  rcmperobdgnaiio 
pro  lolutionc  cft  iMtept^m  ..;.Cif  vfnr.  Quod ciim 
ualitnonpoflum  nonmirari  quidillu.l  lit,quod 
Bartolus  qux  it,  fi  crcditorqui  rcnetur  reape.c 
ccntum.vcht  pcicre  tantiimdcccm  dcbitor  autcm 
vclirqu6dag.itadintegraccntum,  aa  crcditordc- 
bcat  compclli  ad  hoc  vt  intcgia  ccntu;ii  prtat,  & 
an  cogatur  tota  centum  reripcir :  M.igif,jvK.  auror 
quod  idcmBartoluspoft  Pctiuiu  rcfpoudct ,  to- 
gendiim:Nc inqurit. c6tiiicniia caulx  dmidaiur  tx 
l.milh  io.C.dtiudK.l.,.fupr.def]iiibujTtbu4dtu»d.lHdic. 
t4t.  Namcumdcbitoraquocreditorhoniiili  de- 
ccm  pctit ,  fcit  ic  centum  dcbcre  ,  an  non  piom- 
ptiushabet  auxilmm  obligiutionis  ad  fclibcran- 
dura /i  tota  ccnium  obliguiirc  paratus  fit ,  qu jm  vt 
cogat  iniiitum  crcditorcm  agcrc  ad  ccntum  intc- 
grajPlanefi  dcbiror  ncgcr  quicquair.fc  dcbercci 
qui  cotucndat  dcbcri  hbi  ccnium  cx  vno  tantuin 
contradlii,  ncc  camcn  pcteic  vclit  nifi  deccm  \t 
plmibus  iudiciis fatigct dcbitoicm.  Ad  iudicis of- 
hciumfanc  pci  tinct     rationc  &  «quitatc  huius 
lcgi5,vt  dctoto  dcbito  agcrc  cogit  crcditorcm ,  vt 
viia  hcc  vnoquc  iudictotota  controucrfia  tcrmine- 
tur.ncc  lirc^multiphccniiir:  </./.wDi:  quod  lctus  cf- 
fccficrcditoidcccmtibicx  vmcaufa  deberi  dicc- 
rcti  cx  aliis  autcm  non.iginu  l.fingulu  6. dt  txcept.  rti 
iud.  Nam&c  <ntraiutisrcgu!amcft  vtagcrcquij 
cogatur.  Ncc  li  agcic  quis  velir« Ldiffamjri  yCdt 
iMgtit.mMum.\t  oltcndimus  in  Error.i.dtcad.fi.Dter- 
rtr.prdgmjt.  An  .lurcm  aJ  ciiitandam  cxpcnlarum 
condcmnarioncmdcbcat  oftcrrc  dcbiioi  id  quod 
debct.fiabcoplusquamdcbcat  petatur,aut  an ca 
rcs  cxpcnfarum  compenlationem  poffic  induccre 
a!ia  qu cftio  cft  dc  qua  vidc  qux  in  Codicc  noftro 
fciipliinus  Dtfin.lJt  pluTfn». 


lt.lDE.Mlibio  ^.exMinicio. 

^trInum,quod  mutuum  datum  erat,  pcr  iudicem  petitum  cft,  quxfitum  efti 
V  cuius  temporisacftimaiio  fierct,  vcrum  cum  datum  eObc,  an  cumlitem 
^  contcftatus  fuirTet ,  an  cum  res  iudicaretur.  Sabinus  rcrpondic :  fi  didum  ellbi, 
quo  temporc  redderctur,quanti  tunc  fuifTct :  ((i  non ,  quanti  tunc, )  compcti- 
tum  eirct.Intcrrogaui ,  cuius  loci  prctium  fequi  oportc.ic  ,,rcfpondit :  fi  conue- 
ni/ret,vtccrto  loco  rcddcrctur,quanti  co  loco  effct^/idiaum  non  cfset,  quanti, 
vbi  efsctpreiium. 


Adlviitumzi. 
rtsclex pcrrinerad  quarftioncm  illa,  (juitoues 

ab 

intcrprctibusomnibus  6ca  nobisquoque  agita- 
ta  cft,  Cuiufnam  temporis  habciida  ficrario  in  in- 
ttxnda  rci  dcbit*  «ftimaiionc.  Dr  qua  fcripfimus 
fu  fiflimc  Uhr.  \6.ttnitllur.  6"  tn  Chiludt  dttrroT.  frs- 
gmat.  &  inttrpr.  tur,  Dtctd.  lo.Etin  nejho  Ctdutdt fiH.6. 
&  f*q<t-vfqttt *d \6  ftdtritiusDttadtit^.Err.^.  Suuima 
hacccft  in  ludiciis  bonxfidd a-ftimad  uii  effc  hrcm, 
idcft.tcm  dc  quahseft.vtro  tempore  plurisfait  vel 
ititjcx ,  non  litis  contcftatar  fi  ante  conrtftatiohem 
morapfxccfIcrit,vcl  rci  iudicaca/.5.§.i»/ijt  «/«w- 
mod.l.y^.fiptr  vtnditorem  Lfiptrilk  11.  ytttm  jxt  rtlUli- 
Tom.  11 L 


ttrtin dt  dHion.  tmpt.  In  ftrfdis  vcr6  quanti  rci  eft 
Ptzcisc  temporchtisconteftatx,  vtfcnptum  cftiri 
hac  Icgc ^  d.^.in  b«t  l  vlt.  t>t  ctndiit.  triticl.  btmititm 
J7.m4B(/4rJ*rartctquam  in  conditbone  triticaria  iti 
ua  fpedaturquanti  res  cftprzcisc  rcinporc  con- 
cmnationis  l.yittOfidid.tritu.  Jn  atbittanisnon 
qu  anri  rcs  eft  fiue  hoc  fiuc  illo  tcmpore,  fcd  quanti 
intetcft  iCtom  arbirrio  iudicis  parinim  noo  efl«, 
quod  ipfum  zftimaturatiquando  pcnufiutandum 
in  htcm  idque  vt  plurimura  /  qui  rtfittutrtdi.fuf,  dt 
rti  vindu.  aliquanao  autcm  finc  iurciurando  Lfii»» 
ttr  11. §,vlt.i/ifi.dt pi^ner.  Medij  tcirpotiszftimatio 
nunquamattcnditur.vccx  fupradidtitomn  but  la> 
cis  appatet,ncc  fi  puft  tporam  in  bon^  fidei  iMlKi'» 
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autpoftlhcmconccftaum  th  ftiiftis  ^ftimitio  crc- 
nrric.  Tantumabcft  vt  qftimatioincunda  iit,quan- 
«iplntiuii  vnquam  rcshiita  icmporcfnorx  ,  qoo- 
!ii  ido  pui  rnt  viiJg»intccprctc$«c  poft  cos  pragmn- 
tici  cusm  iniudiciisftriclis.  Qupd  tiiiKn  nulloca- 
fiia  lHiictit  Imifpp-idcntia  niii  in  adionc  lcgis  A- 
quili«,&in  condwaione  funiuaiin  qaa  licct  irt  om- 
nmm  fanoiabiljiTiroaproptcr  odium  furis,  nonc- 
gfcdicuttamen  qftimatio.quanti  plurinii  rctiorium 
iudicij  acdpicdi  tempus/.i.§  quxfitum  inf.  dtpniut. 
dtifa.L  ditltx  zi.fvpr.adl^.AijUtl  qu.imuisfurcx  dic 
fuiti  admifti  mora  m  ic  hirtRia  rcftiiuenda  fcn^pcf 
f«erc  intcllig.xtur/. in«/«rm4X.§.  j.dc^andiH.  furt. 
Sedhxc  ita  linon  ipfa  jtlbmatfo  in  obligacioncm 
dcdutafit,puta  pcrhircvcrba^iM;;«mf/f.  Hoce- 
nim  caluptafrnscftjma<io  dcbctor,  cjdifiiittcin- 
potccontradus.vtin  l.fundum  Ctrntlunum  x^.tnfM 
muat. Aat  nili  contcailui  di«  aiiiedluc  (it.  Quo  ca- 
iu  L-ius  piictsc  tcmporis  xftimac<o  prxftanda  eft; 
quo  datirc-  debuit,  quoniamadiciflio  dicifacit  vt 
hoc  iplum  nflminatim  conucnirtc  videatur  ,  vt  in 
hac  ip&  lej;c  &  d  l.rU.  infir.  decwdi(l.tntuJ.  qMHitiin 
ditm  i<)M  mb. tbl»g.  l  tttm quu  w diim  ii.dt  & 
4il.  vbi  linc  dubio  lcgendumcftadditaneg.«ioiic 
w»n  q:!o  fttu  jcctpirit  vx  a  nobispiolutum  clF  fupra- 
didtislocu.  Nihilaui^m  lucpartc  inteicft  an  dic« 


ciciteiiTfit  ftipniationi  ancxprcfic  adicdlus  fir f.i- 
dtmtritCo  dtrtrb.cblig.  Nccrurfusan  diesancon.* 
dicio,cuincuilibet  cendiciont  in(it  temptis  quo 
contingct  e3mcxiftcrcif./.^wt  ti  in  ditm  yjMd.  Alix 
quzftiocft  cuiusloci  tacto  habcnda  lit  in  xftimait'» 
darcdcbita.Ad  quam  quteftioncm  rcfpondec  Vl- 
pianus  in  haclege  ,  cun\  conucnit  vt  cenoloco 
quidrcddaiut,zftitnari  rcmdeberequantieoloco 
hicnt ,  temporc  fciiicet  litts  conteftatx ,  fi  vcrd  di- 
cXiim  non  lit  quo  loco,eius  loci  fpedandam  cflc  t^- 
lliii.ationcm  vbircspeticacft,  Quod  8c  Caius  fcrt- 
huind.l.vii.dec9ndt3.tTitu,  Idque  in  omnibus  iudi- 
ciis  gcnctalitcr  &indiftindl(^  vidccut  obtmctc,  nifi 
quod  diftuxfiio  aliqua  videtui  adhibcnda  intec 
«ondiclioncm  cerci  exmutue  ,  &condi6ltonem 
ccrn cx llipolationc.Hxcenim  pet  adic<lliot>cm  fo- 
a  Htatbittatia  non  itcm  illa.  Rurfum  intcr  condi-. 
-^ionemcerti  &  ttiticaiiam  ,  quoniam  pcradie- 
^ioncm  loci  non  degeneratcondidlio  cerci  inar- 
bitrariamquomodo  dcgcncrat  tnticaru,  vtoften- 
dimus in dtik  dtctd.^^.  ErTtr.\.&  6.vnde  pleraqiie 
cxccra  pcti poJfunt ,  &:  ex  lis  qux  in  diifla  dtctdt  & 
11185.  /cquuncur ,  quxad  rotum  hunc  traClatum  Sc 
lcgts  hnius  cxplicaftoncin  pcrtinent ,  (c  ex  quibui 
videbis  non  plura  cftc  in  gloftis  Accuiiij  &  fiartoli 
Commcnutiis  vctbaquimcrraca. 


i^.AFkicANVS  libro  i.Quxftionum. 

Sl  cum  reruum,qui  tibi  lcgatus  fit,  quafi  mihi  lcgatum  pofledcrim ,  &  vendi- 
dcrim:mortuo  co^poflTc  tcnuhipreuumcondicere^Iulianus  aic  * :  quafi  cx  rc 
lualocuplerior  fadus  fim. 

Adifemmferiumxh  d>  dominif  finr  titulo  ncc  fi  traditio  conctirrat  i 

vero  dontino  fadht  l.mtnqudm  nudd  ^tMMqmr.rtr.dt- 

RAT.nvB.Cum  eumfennim  qui  tibilegatuje-  min.imi  tttc ^  vfucnfundum  ].  Ctifm  ij.ir^.dtrfuctp, 

*at  quaii  mihi  lcgaturapoftcdi  &  vcndidi,non  po-  Ijduttmd      fe^j.CJtprj^triptdtng.ttmptr,  Ergo  ciim 

ceftnegattquinbon*  ftdc&  poircderim  cum  ,  Sc  rcm  ctbi  lcgatam  vendidi  ,  Ttitjiie  vcQdidi  rem 

vcndidcrimtErgo  moctuocn  penesemptotemte-  tuam,  &pfecium  quodexea  vcndirioncconfecu- 

ccri  non  dcbco.necjuc  dc  Koininc  rcftitucndonue  cusfum,  Ucctcx  ncgotiatione  mca  nvigis  quam  cx 

per  vindicationcm  (iiie  pec  condidlionem^cilm  nec  rc  cua  ad  me  peiuenetit ,  fadendum  ramcn  eft fai- 

eura  poflidcamnccdolo  dcficrim  po/fidcre.  Nc-  tem  occaftonc  rci  tuz  inmcas  raanus  petucniHe 

^uc  dc  iplius ptecio.  Cumnon  tibifucritlcgatulti  necahcerpciucnturumfuilIc.Hoc  vcr6iatiscft,vt 

prca'umferui,(ed(ertliuiple,quemporrdtibican-  nu>iCuo apud emptorcm  fento  leneat  tibi  condi- 

quam  dominopctiifleneccllccft  non  mihi  qiii  do-  ^onc.non  illaccrri  gcnctali  vt  vult  Bartolus,  qu« 

tninusenc  iam  dclicram/.^/^^flf  s.CadMptgnn.nS.  iniudicium  dcduci  &cxcrccrinunauam  ahtcrpo- 

Ncc  enim  fuccedit  precium  loco  rei  in  tAionibus  teft  quam  Ci  cenam  &  fpecialem  aliquam  habcac 

fpecialibus  (iue  in  rem  (int  Hue  in  perfonam ,  (ed  in  dif&rentiam  ac  denominationem.vt  tiixiinus  ad  /. 

vniucrfalibus  duntaxat  vt  inpctitionc  heretiicatis  t(rri»/;^iA(«  <;./<f^.l>«cnr.Nequenufumcondi(£lio- 

fuiedircAa  &  cmiU  t.fi & rm  & prtmm  xi.vkiixi-  bclinc  cauli  vt  pucacCuiacius,cilm  nonfine  cza" 

mmfupr.dthercdfttitJiMtfitletcommifftrULfibtrtimJii-  fa perucncrit ad  meptcciutti  eiusrci,  quxamealij 

ntM70.f.i  irfr.4dSC.TttbtlL  Preciumenim  quod  vcndita&tradicaeft,eaquecondidiononuntilnl 

accepiex  venditionc  lcriii  lcgacinon  cam  vidcorcx  ex  xquitate,fed  ctiam  cx  mera  iurisciuilis  rations 

fetiioipfo  pcrcepiftc  quamex  mca  negoiiatione  1.  nafcatucnecaUjdctutquamciquifadofuodomi- 

rtndtior  ii.tiifr.de  htrtd.rtl 4(1.  vtBtUL  Aaeo  vcnecfi  hium  in accipientem  cranftulerii/.i.(^raf.rir.i;(«JH 

ratamhabeai vcndicionema mcfa6lam,debcatta-'  iiS.fiH,  u»f.  quotum  neuttum  htccontingit,{ed 

aizTi  ea  res  tibi  pfodedc  ad  predum  rcpeteniium,  condiclione  illaqux  quoniam  tocaeftcx  xqutiace 

quia  ratihabitio  tua  illud  demum  negotium  po-  hatutalircfcrtur  ad  ius  gencium  in  /.  ttnm  quidm 

tcfttuum  facere  quod  taonomine  geftumeft/.){i  x^Mfr.rtt,4mtt.  lucenamque naturali &gentium 

fHp'tll.G.%.ftdfit9»fHpMiitgH.gtfi,  £go  autem  nomi-  iniquiuneft  locuplctati  qucmcx  alicna  iadhica  L 

ne  meo  vcndidi  noncuo ,  nec  tiii  contemplatione  lum bn niu»rS  14.  iMfr.  dt  totidiS.  initb.Liun  ikttnrM 

{(td  ncgotij  mei  gercndi  caura.DEc.Dominium  rei  106.1/1  rtguL  iur.  quxtotaeciamratio  eftinduccn- 

per  vindicacionemlegatxtianliit  teda  viaa  tcfta-  dx ciUs condi^ionis  de  qua  inLfi&mt&Tuiwm 

tore  ii>  lcgatarium  etum  ignorantem  /.  Itg4xum  80.  3 iMfr.boc  ttt.lo  propo(ira  vcr6  (pede  conftat  locu- 

DtUgst.i.lJ  titu  6^.Dtfitri.  l4cc  quod  rcm  tibi  le-  plettorem  fore  me  ex  tua  ia^ra  (i  liceat  mihi  pre- 

gacam  ego  bona  hde  ponedeiim  quad  mthi  lega-  dum  rctiocre  qiiodcxreituxvenditionc  ignotan- 

ratn,facccepottucmeaominuin,quia(blafide$ bo-  te  ce  fa^  peccepi.  Scd Koc ita (i homo  vcndituj» 

na  fu\e  dtuio  noo  cft  legiiimas  modus  uansfircen-  iam  fit  mocraus  apud  cmptorem.  Nam  quandiu 

viuit 
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Tiatt  VJndicarc  i]!um  ab  cmptorc  dcbes  quod  fa-  minus  txprcflim  vendicioni  con('cnfcrit,fiucami(li 

^crc  potcsetiainnonabl.ito  prccio /.j.C.rff  roriw-  propnctatc  per  rci  vcnditx  cxtin^lioncm  ratam 

4if. nonprccium  imccondiccrc,vt  co'  rra  quof-  vcndicioncm habcrc vclitvrini/./.Orf.  Jtrririwiic. 

d.ira  {jlollatorcs  bcnc  hic  fcnric  Acc  rfius ,  quo-  Nam  pofl  complct.im  vfucapioncm  fcra  eflct  ra-i- 

niam  hxc  condidio  liciit!  non  tam  cx  mcra  iuris  habitioab  cofada^cjtii  iainpcrfuamneghgcntmn 

ciui^i^  ratronc  aliqni  prnpria&cxnrgotioaliquo,  dominus  elTc  de/iiHet.  Racihabiiio  cnim  licuti  fa- 

quam  ex  mcra  xquiiaie  proficifcitur ,  ita  non  nifi  cit  mcum  ncgotium ,  quod  r;uera  fuit  alicnum,  fi 

ex  necenitate  datur  &  alia  nulla  Compc tf ntc  c  uili  modo  mci  contcmplationc  j;cft,nin  fit ,  nec  fucrit 

jiutprxcoriaadlione.    Pbncfimihilcnmm  bunc  verusdominu$cxcolocuplctaiiis(J./.yJ^pi/Ji6.  i- 

indcbitum  foUnHcs  qoa/1  dcbitum  ,  pjflcsamc  ttmqvtrititr&ftq.fup  deniggt.gtJl.t.vlifiipfipdrshiTtd. 

pteciumc[>ndK-trc,etiam  rc  cxtanrcvt  idcm  Ac-  Ira     multo magis  ncgotmm  quod  iain  rcueri 

tatl]u^tc£tc{Qbiart^izt.xl.finenforttmi6.fJihtTim  fuit  mcum,liccc  non  mci  contcmp'ationc  gcllum. 

I.IB  funtmdfj  $  infriiwtnttijr.dtccnd.&indeb.  Ncc  i./.r/f./irp.d/ nc^er  ^(/?.Qui  autcm  prcciiimvcnditio- 

enini  nouum  cli  vtnhtid  pr.cftc!Tm$  aliud  condi-  nijpctit  hociplo  tatam  faccre  vcnditioncm  vide. 

camus.vtibidtm  Vlpianus  fcribit.  Idcmcirct  fi  mc  tur/.y<raii»i  Tifj  Ji.<>.uifr.mdndut.l4b  vn»  19.  Ctd  dt  nt' 

procuratorcm  conftituiircs  ad  vendcn  Jum  hunc  ^»r.^(^.Quidergo  cft,inquics,quod  h^c  lcx  dat  do- 

Anium  qui  tuuifuiller.  Prcciumcnimhoccifu  ,a  minocondidioncmprccij?  An  fort<!  quid  hoc  ca« 

mepotcsrepctcrcnonquidcmpercondidboncm,  fu  pofllt  condidio  cum  aftione  ncgotiornm  ge- 

nchjitcfalSat  te  Acc'irli'i5,  fcdpcradlioncm  man-  ftorum  concurrcrc:  Ita  putnc  Accurfius  qucm  Bar- 

dati  contr.uiam  non  expcilato  co  vt  fcruus  hic  tolus  rcprchendit  quod  latio  qua  mouctut  in  hac 

mortuusfit.Extrahoscifis  nonteneor  tibi  dc  prc  lcgc  .\fticanus,nihil  commune  habcat  cum  attio- 

cio  quamdi:i  fc.uns  c;ius  qucm  vcndidi  viuit ,  quia  nc  ncgotiorum  gcftoruir».  Non  mal^.  Sed  ncc  iUc 

puics  cumt.in':niam  tuum  lurc  tuo  vindicirc',  ncc  muitomclius  ciiin  admittit  aiTJoncm  ncgotiorum 

condidtio  prccij  cum  rci  vir.dicationc  poicft  vn-  gcftorum  concurrcrccamccni  condid.onc  gcne- 

quam  concurrtre  non  fnagis  quim  cirta  vnam  rali.  Non  pcr  hinc  Ugcm,  inquit ,  fcd  pcr  tegalam 

eandcmquc  rcm  /  vU  fuf  vfyjr  qutmMUtat.  Qtud  cr  gcnetalcm  politam  la  d.l.uTiuondiilto  9./«;r4,quod 

»0  fi  (cruus  hic  non  mortuus  fit  apud  cmptorcm  nos  iam  rchitarimuf.Et  fnnc  cum  adio  ncgotiotu 

id.^b  cmptorc  vfucaptusJ  Idcm  cflc  putat  Cuia-  gcftorum  fitpriton.i  &  fublidiaria  ,  condidio.iu- 

ciuse3c/.i.C  </rrt6.4/«».iww4/ir»j//<f.Eti.im  oliman-  tcm  qiixlibct  fit  ciuilis ,  Iruftra  cflct  honorariam 

te  Cuiacium  Baitolu$  cum  hlc  fcriplit  Ratihabi-  aaumcm  ci  darc  qui  habcict  ciuilcm  /.  i.  fuftd  de 

tioncm  in  fpecie  huius  lcgis  nil  prodcllc ,  nifi  re  Publu  1«  rtmaa.  Diccndum  igitur  eft ,  cidcm  qut- 

pcrcmpia  vcl  przfciipta.  Ego  umen  contri  puto.  dcm  domino  in  f.  ccic  huius  kgis  poflc  &  condi- 

Etficnim  nonignoro.quodCuiacius  obiicit.duo-  £tioncmaccommodari ,  Sc  negotiotitm  geftorum 

bu^  his raodis  hcn  vr  rcs  defincrc  vidctiut  •  cxtatc  atlionem ,  fed  diuci  lis  rcfpcaibus  ita  vt  non  idc6 

l.fi  id quii  in.tnffi qtttdin fiaud.  pAtrtn.l.dtptrdifu  ii.frp.  poffint  amb«  in  cundcm  cafum  ,  candcmquc  pct- 

tU  b«;tJ.p*m.MuUum  tamc  hacpartc  intcicft,anrcs  fonam  concurrcic.Ratihabitiocnimntcf.ida  vcn- 

pcrcat  hiof-ao,anfado  domrtji.  Quomodopeii-  ditionii  fi.ic  cxprcflb  confenfu  fada  fit ,  fiuc  per 

rc  intel Jgiturciiin  v'ucaptacft,quoniam  alicnafle  pctitionem  piecij  ,fiucpcrempta  tc  fiueadhucex- 

ipfc  intcnigitiirqui  tcm  luampaflus  cft  vfucapi/ui-  tante  necdumtamen  vlucapta.paritadioncm  nc- 

lunjtionk  i^i.Dtvtrb  ftffiifit.l.fi fundum  16  irfiddtfuHd.  gotiorumgcftoium ,  vt  diximus  ctiam  contra  bo- 

dttdl.  Vt  proindc  ;mpuraii  polTitdomino cur  non  nxfidei  vcnditorcm  :  Contracum  vcro  qui  tnala 

antc  complctam  vlucapioncm  vindicauctit  rcm  fidc  vcncUdcnr.ctiamrc vlucaptarf. /. j.  Ctd.dtrti 

fuam  :  quod  vtique  non  potcftimputari  ei  cimircs  vwdic.iunH.d.l.i.Cod  dertbmdlttn.nontilunand.l.i.  Cod. 

nondum  vfucaptapcriit  nac.iraiitcr.    Itaqucnon  dthuqutanondtmin.m*rmm.fur:t.  At  fi  nulla  fcqua- 

minus  ccflat  «quitas  qui:  lianc  conditiboncm  do-  tur  ritihabitio ,  ncc  pccunia ,  qux  ad  venditorcrt 

mino  dari  fuafu  ,  fi  pcrcum  fadum  fit  q^uominus  prccij  nominc  pcrucnit  ,  pctatur  tanqujm  pre- 

icni fuani  hodie  vindicarc poflic ,  quam h  vindici-  cium  tepcrcmpta.fcd  tanquam  pccuniacx  qu.i  lo- 

dx  ciiis  potcftas  fupcreflct.   Atquc  ita  intclligo  cuplctior  fadus  fit  vcnditor  cum  aliena  iaclura, 

quodfcriptumeftin  J/.j.C.i«r«pin//«(.rr/4//ffTO»ii»  tum  verb  condidioni  locus  cft,  nccadioni  n«- 

pri»/>ri«4ftmo«4m»/f/?inul!o  fcilicetfadotuo.nul-  gotiorum gcftorum  ficri  locus  potcft.  Etitabe- 

laq  iec.ilpaintciucnicntc:quia  quod  quiscx  culpa  nc  Cuiacius  fcntit  ad  03. 1.  vltim.fupra  dt  nt^ot.geH. 

d.iinnum  fcntit,fcntircnon  vidctur,  vt  habet  iuiis  qur ciuldcm  Afticani noftri  cft.  liccc  cx  alio  Qu«- 

fcgula.  Eftqiic  inauditum  ,  eum  quircm  abenam  ftionumlibrodcfumpta.Sedquid  adiila  vcrbahu- 

vendidir,  aiqueitavfucapicndicaufam  prxbuit.re  iuslcgis  MoTtuocopoJfcttmihiprttmmcondKtrtluhanm 

tidcmvfuc.iptaprecium  domino  icftituerc  tcncri,  4ir.Nihil  illcrcfpondct  Diccnduin  cftmco  iudicto. 


quod  ncc  ante  complctam  vfucapionem  vlla  a-  Precij  nominc  luc  fignificari  pccuniam  &  quan- 
Ctioncpeti  ab  co  poirct  /.  rfw  aienam  18.  dt  centr.    titatcm  illam  qux  picci)  nominc  ad  mc  pcrue- 


     agitur  (  , 

niaIifidcivcndirore.quinuIloiurcmunuii$,idcft,  tamctfi  tu  vcius  Icgatariui  dcclaraucris 

nc  iuris  quidcm  alicmus  crrcnca  opinione  rcm  a-  ratam  faccre  venditionem.   Ideoquc  fi  fottd  vilip 

lienain  fciens  vcndidit  fiuc  fcienti  fiue  ignoranti  fimo  prccio  res  diftrada  fit  ,  non  tamcn  condi- 

emptori.   Quj  cafu  non  tam  fauor  domini  quiim  dionc  tcncor  fupti  quam  acccpcrim  preci)  no- 

odium  vcnditorisqu!  alicnaratcm  malafidcvcn-  mine  ,  quianecnifi  catenus  poHum  viaetifaaus 

didit.iushoccuicitvt  faltcm vfucapta revendiia,  locuplenor  cx  rc  tua  :  Qui  tamcn  tcncri  dcbc- 

tcneaturvcndirordominoadpreci)teftitutioncm.  tcm vfquc ad quantitatcm  lufti  &  vctipreci) ,  infi 

Et  qui<Uin  adlionc  negotiotum  gcftorura  fincdo-  aquitas  qux  condiaiyncm  hanc  mducit ,  tttet 
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ttaSAolt,  a^pcoincic  condidtionem  ipfam  rcftrin>  niettdam  quanmacemprecijqa^dexrc  dominita- 

miK>  A^6vteriainfiiBalafide(eruumhuncti-  Aufitlocuplctior,/itanttin(kraeiabric,<^iuririiia 

tilegpUtBmponcJfiimacvcndidcrim,idcft,rcicnj,  cx  vendiiioncioiifccutus  cft  :  ^  firudluntlnjlu.d» 

jfllli  Wgatam ,  non  idco  in  plui  tcncndcbcam  illa  /({'"•^'^""•■■oniUaiatiocondis^honempuuuqood 

«ettdioUone  qu^m  quatenus  locupletior  hGtM  Tenditot  preciam  habMlit  fed  qa6d  ex  co  loca- 

fum.  KiH  quod  hoc  cafu  maj^i?  cfl  vt  cotididio-  plctioi  fiLhnlK.  Qux  ratio  inhabentc  caufanio- 

nilocuj  non  lir,  ciim  tcncu  vindicatione  ,  lan-  ncrolam  non  alitct  locum  habete  poteftquam  i\ 

quam  qui  dolo  dcficiim  poiridcte.    DoJni  eotm  plus confecutus  llt  &  in  icn  fittmvcnnircx  prc< 

pro  pollc  llione  cft  vt  in  cztcris  oranibus  ita  ma-  cio  quam  ei  ablir.  Man^  in  ncgotiorum  gclionini 

sim^  adinJucendam  tci  vindicacionemi.Ii(tii«iMW  actione  &ciliui  admuti  poteil  vc  de  picao  com- 

n.mfrmef.&S.  i.ftrf^fid^  mthfifMitm  pecat omni cafu  fioe caaiam looMiiHm  fiaeom» 

fMif.vbi  quod  diciturmalxfidei  venditorem dc-  roiamhabcatisqmvendidir,quia  rarioncm  habct 

llfPBictui  mortui  prccium  domino  reftituere,  de  gcneialiotem  quam  condidlioilladequaAfiica- 

«iB»  lattqaepKcioimelligiproculdubio  dcbcc  nusinhaclege.Ex  qua  potroaiaicnoftricollii 


»6n deeo  qnod conoennnD * ^»ci»tu}nfiiic»n-  precium fucccdcrc  loco  rci.  Scruus eni;:)  vcnJitus 

Ikisforre&impariafto.  AtqiieiraCitnulBsqao-  ueitaret,vindicatecur^ioncondiceictur,quueiIct 

quc  fcntic  Sed ineononiacis reiSc  quodnon  ad-  verilegatanj fi  nanvfilGiipcaspioponereiur.  Pre- 

mittic  diiFcicntiamqawijptapretes  cpjil^unr,  dum  autemmortm  hominis  non  vi.  dicnur  fcd 

•nbencfiddTendkorcaafiimlubeMrWaatiuarn,  condicitor»  quiaprecium  rcdactutncx  vcndinonc 

an  vctionerofiin  ,vtpriofcrantum  ciLi  reimccnoncftmeum.dimexnegociationeinagis 

dioiiejRneamtcxhac  lcge.nonetiam  pofteiioic.  qoamcxremeapercipiarur,vtbcn^difputatCuia- 

C^c  t;imrn  diftintflto  admirtenda  oroaint»  elL  vmttxiXMadim  uJfbati.  9d4Sm.fmlu.  quam< 

Nani,v;  .T  pu;;  iiitii:  II  Ai.iu;  i!  is,  r.oii  potcft  vcn-  uis^gCCi       *  '  *       —  ■• 


dttoi,  condiCUouc  idco  ccueu  domiao  ad  lefti- 

14.  V  L  »  I A MTs  libvofinguUiiPandedanni. 

.  CI  quis  certum  (liputatus  fuerit,ex  flipuUtuadioneiiiaimliabet;(e«iiUacoii* 
di^ida  a^one  *id  {>eife<]ui  debet,pecqtiaiii  cenain  petinir. 

^/JLSaKietrtumLA.  nmi^.cU.dtfaS.  Ibienta»  etftipulatrt  vercagi- 

^    " "     c  j  ^       ^^^^  condidionc  cerri  cx  ftipulacione 

^^AT..DyB.  Aftiooeaqaa  txtoiiSaMmliaf-  guia c» ftipaictione poenali de  quaibi  agitat  nort 

icantut  conttadnam  nomen  habent.  Sicenim  di-  peifequltur  aftot  Cmplidter  pocnam  qoc  rempeC 

cimosadiones cmpti  &  vendtli  qaxcx  cmptione  certa  cft  l.fiif»Uti$ifi4i%. S.Aniit nthtrum  thl^a- 

& vcnditione  nalcnonir ,  tocati  Bc  colidu^ti  quc  tkmhi '  "'"''["tn  Jtiimlm  t  d  mfi^^"»  agit  Jioc 

cx  locattonc  Bt  eoada Aione ,  pignoratitiin  qa«-  eft,VT  fiatid  qnodin  conaeotionem  dedudnm  el^ 

de)>ignore,ScficdeCsteris.  Acquiftipulationiim  vtcalcxait:  Fadhimaurcm  iemper incertumeftil 

distontcetticinqaasiesaliquaceccadcdttdtur,ar  fbs4uttm  ys-f-puUqtUmfiamiiitvtrknmtU^ 

^incercefai  qoasaliqaidincettnm  I.  iM«nlM74.  llMrilar.  EM^dendacftieljocxilipttlamqaamliii* 

^.fU&lJiii.tt^4devnbotumcbltg4tiombiu.  Ergoo:  ftinianus  ipccialiquodam  iure  & COntlS  vulgarei 

A|pulatuaa'o  nalci dcbanon  miniis  cx  ftipula-  rcguiasinduiitquaficxcadMfUpabtioiieprodo- 

done  qua  ouis  ccrram %idatn fimit ,  qoimet  temie eefttfiieiiicei«fti;»aje.CAf«ifxfr.4a.§.^«- 

ea  quaqtiid  inccrtum.  Uec.  Perpeta6>dagimt  >'<(tr''j?if.('*'*Ara.Tnhiiciiimqa^ contraiurisratio* 

Itucconfuici  quantum  pofllint  vt  (ingulis  a^oni-  ncm  conftituta  funt  nonpoimimits  iequi  regulam 

hm  f roptia,  &  fpeaalia  dentnnmina  pro  lecnm  ae  iutis  IJ»  hi  lyfiifr*  dt  b^m.   Nceeft  connariiim 

lBegotio....'ndjucrfiiate,neadlionis  nomenxqui-  quodfcriprumeftin/. nrfi(-«iui(^9.§.t.yl^ri  bn 

pocum  nouas  paiiat dilKcuhatcs ,  & vci  adori  vel  ttt. ex  incerco  quoque  concra&u  tuJEd  condiftio» 

rco fiteiptiofiim-,  infpc£lopnefertimiuiisvctcris  semoetti.ldenimtamdcmamobtihetcAraczin* 

rigore,  ex qnopericulum  incurrehat  atSor  amir-  certo contraftu  cenum pctitur,vt  .id  cum  locura 

tcnd.x  litis  ii  malc  adiohem  cicgillcc  ac  in  nomi.  adnotauimus.    Non  cnam  cum  ad  lemiacertam 

^  ne  adtonis  pcccaftet.  Hincnimiitimcomparacx  a-  pucaad  id  quod  inceieftquod  ieraper  incerrameft 

'  dbioncsPrifcriptisverbisiVtpereastutiusagipof-  d.l.yU.dtfrttar.ftifuUt.    In  quo  noftcr  crrar  Accur- 

fctfiquandodciurcaurnominc  afiionis  compc-  iius.quicondidtionemcem adincettaquoqueda'- 

lenttsdubit.-tretar ,  l.\.&  i.l.qui^daiemtm  11.  LfiiAi  ti  putar,&  ad  id  qoodinceieft,  quod  noeiamrcfil- 

ffMliitmi7.l.Titimi^.&f0jf.difr^(rf.Htb,  Cum  r.iuimusadii./.rtrri , quamuis  Accurfium  fcquatat 

ergoaliud  fit  nomen  adloois  ex  ftipalatu  ,  aliud  Barcoius.  Plan^  ii  quando  dubicecur  pcobaoilicet 

vctoaaionisex  i^aienooe,  mcrit^  indawnitt  tacennaifit.anincemnBid.qaodpetitnrexfti. 

luceconfulavtcx fti^Iationeceiianafcaturcon-  pa'attone,tutiuseftageceex  ftipulatu ,  quiahutut 

liiAio  ceni  quc  fpectali  nomitie  dicatur  cx  ftipola-  aftionis  nomcn  geneolius  eft  quiro  condidione 

rione  :  Acex  incecta  ftipulatione  nafcaturadlkioex  oettiacmacwHqnciumquamcompetit,  ni(i  ciim 

ftipalara,qaia certi  condicHohoccafu  conweee*  cxftipaladooeeeaum ccrtd petitur ,  quod  h"c 

^  nnlla  poteft, vt  apud  Jufim.  Hr Jr  wtwmsftjj<-  aotat  Banolus  ee  h*c  Uge&txdia.Tit  di  m  borum 

prinii;.  Ncquc  vnqiiam apud  prademcs  thBgtti«ntbmi^udlu(lm.ittfrm(tf.  Ele^antius  autcm 

aut  Impciatutcs  nollros  contunduntur  hxc  nomi-  Florenrinalciaio  hk  habcc  ctudtSttiu tOiont  qvtim 

gnanuiiiitapuMt AeauBma ifftUlt fui /«-  vuleattiw*«iwi.condiaitiamcnimaaioncm bc- 
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Aeilhinclicimtu  quz  cxccrtiftipulationcnafcitur  A-  pignnwti^ty^yff^pgp<m  Ti$  fltfyfjtjl^ii^^  . 

•ttt  ex  ^uoiibet  alio  conua^u  ad  tcm  ccrom  iicuc  nuMt, 

BM  libro  lingalifi  deOftdo  coofiilttUitt. 

CReditor,qui  ob  rcftitutionem  xc{ihciorutncre(iideiit,inpccuniam»quaa^ 
credideritypciuiiegiumejcigendihabebic. 

''AdLOltdkMrifd^r^HMkMmtS*  ^Socius  \Q.infu?Tif«cie:&V:»U(U.<}j.  D(<t.puhr  dat. 

Uif.y.^JiuitnfufiUttt  l.  t.kifi^mqMtbm  (Mtf  pigntr.  vd 

ftAT.toTB.  Cteditorquiad  emcndum  xdifi-  l!r;jp«rft.r«ir. c«Mr.  vbi  foipcoRi  cftSenaCtffcolifbU 

(tlum  pccuniam  crcdidit ,  nuUum  habct  priuile-  to  quod  fub  Marco  Imperatorc  faclnm  c(\  pi-  , 

gium,ne^uc  inter  chirograpbarios  crediiorcs ,  ne-  gnus  in(ulx  ctedicori  datum  qui  pecumam  ob  re- 

tpe  inter  pipioatitios.  Nafquain  enim  id  prodi-  ftitationem  cdifidy  exauehdi  monuun  dedtt ,  ad 

tumlcgimus.  Curergohabcbit  isqui  crcdiditob  eum  quoquc  pcrtincrc  qui  redcmptoti  domino 

tcftitudonem  &  tclccitioncra  xditicij  .''  An  non  roandante  nummos  miniilrauu.quod&  fctiptum 

ploseft  cdificium  cmere  quam  reficere  ?  Proinde  cft  ittt/FvfMri  u  Mtlwr.  m^.ftfid.  Vc 

an  non  maius  bcnchcium  eft  illius  quimucuam  nimiium  eo  vcluti  prxmio  inuitarcntur  homines 

dat pecimiam  ad  cmcndam  donnim  ,  ouam  eius  adpccunum  ctcdcndamin  rem  um  vtilem.  Nant 

4)tti  ail  lefideodam  ?  Qu6d  fi  ea  potiuimum  ra-  &ad  cutaroris  Reipnb.  offidum  pertinet  vt  diru- 

tione  habct  priuilcgium  &  tacitx  hypothcLx  &  txdomusi  dominis  cxcruantur/<(l(Kri»fcr«  46.r«. 

prxUtionis  illc  qui  credidit  ad  reficicndam  do-  ptdt  ddHut.  uift3.  ric\.ii  c  contrario  diliiidc  prohi- 

mum ,  quia  (aluam  fccic toiius  pignotis  caulam,  vc  bitum  c(i ,  nc  qms  ad  demolicndoni  neeodandi 

fcriptum  cft  in /. i««rrf«m  {.  ^/f>/.  u-.jrjtjui potior.  in  caufadtmnin'.  fuam  parccmvc  domusvendat/.vif. 

^([[//«r.bj/r.annon  maiorc  bcncticio  dignusclli  qui  ui.cu.  Aiiar.icioei\eiusquicrcdidit  adcmcndam 

credidit  ad  em^ndam  domum  ?  qiiandoqUidem  nauim.   Hic  cnim  lubec  priuilcgium  nonminut 

hic  non  caniikmfaluam  fccic,fcd  ctiam  prxbuic  qirmqui  ad  cam  vel  rcficicndam  vcl  armandatn 

cauiampignotisczteris crcditoribus,  quibus  non  tScinlbucndam  i.f«ii*iMi(rini6./. fvnifiurrMNif  }4« 

dlet  bodie  domus  hxc  obligata  fi  eam  dcbitot  'wfrM4trAmMthtr.kdk,f^d,  NcmpcqaMietpn- 

non cmiflet,  qui  omnij  bona  fua przfcntia&futu-  biiae  intercft  luiium  eta«  elle  qui  eam  exercers 

tacxccris  crcdicotibus  futs  obligauerau  IHoc  enim  Tclic  liciatque  proptct  vtilicatem  &  ncccffiiatem 

'ponendumeftvc  quxfUoniiocusficrtpoOlc.  Dec.  commccdonim  ac  tranCnaciiUB  ncgotiationir» 

Rcipublicz  imcrcd  refici «dificia qoc  ruinam  &  Cotam ftuttm eft oon ab aliovendi  nMcmqoka 

cafum  minaiuuc,  itcmquc  coJJapfi  leftitQi ne  vtbs  abco  qai  exercete  ilUm  diutt&s  nolit ,  nec m  a« 

Memtdidonn  - . lu ,  /. Prdnor  Mt  10. }.  htc  inttrdi3um  lio  emi  quam  qui  exerccre  illam  velic  lungc  qu« 

fnbiHttriumefi  vsjid  d$tm.mmmmaiu  /.a.S.j(f«v  fcripfi  libr.i.  CmtS.tMit.  10.  Aliaicem  laao.cftc- 

fummtJUpU.mfrdm^  mbmfMe.  At  rcipobUcc  ius  qut  ciedidit  ad  faciendam  domam  9c  nmt 

nihil intctcftan  Titij  fit  domtu hxc,an  Scmpronij.  primum  cxttuendam.    Ahud  ctiim  efl  faccie  a-» 

Fauot  igittupublicc  vdlicacisqaioinniafo^  pti-  liudreficereL^I^<M(lr.sff/4dtfii)i.4fi.friiMr.kw* 

uilegia  tacitc  hypocherc  ic  pcslatitMlit  induxit,  gcque  minor  fiibeft  necefficas  fiuiendc  infil- 

liufic  (adld  vc  piiuiiegium  exigendi  haberec  is  be  quim  reficiendx  iicet  ad  publicam  quoque  v« 

«joi  ob  cefedtionem  Bdifidj  pecuniam  acdtdiilec,  tihcatem  penineac  qoikm  pbuimti  cdificiis  vib«^ 

poiius  qaam  ^oi  ad  «ihendam  donuun  i.  i.  injiMit  cxoniaci  &  aug^. 


Imm  lihie  ^mo 

Slpccuniatnmilitis  procurator  eius  mutuamdedic,  fideiuiTorcmqucacce- ^ 
pit:exemploeo,quo(icutorpupilli,  aut;  curacor  iuucnis pccuniam  alteru- 
trius  eoruincccdiumItipula(us^eciC,adionein  dacimjLiici|Cuius  pecuniafuc^ 
titjpiacuit. 

JdLftfetmrimii.  vk*1HcJMmahk^i»0BM«atp9taMa^ 

vcl  adultt  curator  pecuniam  militis  auc  pupiMi  aitc 

%kt,  BVO.  Edamcum  alias  qailibec  alienos  adulci  fuo  nomine  ctedcte  ,  aut  nonuac  iniluis 

feommos  moraoidedit  abfence  dotnlno  &  igno-  vci  pupiUi  vd  ininoiiii  Pofteriore  hoc  caiu  ni« 

xancc,  cetcum  camcn  eft  acquiri  domino  quam-  hil  fpeciale  cft  in  pecunia  milicis  vcl  pUpilli  vcl 

nis  ignotanti  condi&ionem  ceici  ex  mutuo  <•  minocis*  Quancamad  condidionemceitiex  mu-* 

•ovr.  wwdiffi»  9.  fjS  tmmnmt  vbi  dtieliem  attali>  taoqMcn&iinr  cilMtmemcionc  diS.  ^.///hmmm. 

tnasfiifrdhittituL  Nihil  crgo  fpccialceft  in  roi-  Itimque  quantum  ad  hypochecariam  hodic  poft 

bic  cuios  procutacor  ,  aut  m  popillo  vd  iniiio-  confticationem  luftiniani  <»i>t>Cf^i(*^<r'^'y/if* 

ie»^«iuiit  nuot  a  mu  cumoc  poiSpto  fimwMmfm-  Sed  nittjkBi«fwaM  «AioiiM» 
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ex  fttpiilttione  competentem  Ctac  aihieiius  eairi-  bm  riicconatar  «duerfas  faftum  eonim  per  qtiot 

qttiiriiniai»  acccpit  ,  fipon.isin  ipfi  miitui  A.\-  ncgocia  fuagere^e  iniiiri  qnodaiTimodo  conipi  l- 

ttoneveipauUoancc  vclmconuncntipoltnumc-  luntur  :  Qupdin  pag.inu  &  maioribus  fccus  iH 

rationem  irieniemire  ftipulacionem  :  quo  ca(a  quibuspioaiMtor  ad^oneribiquxfitaccdcrcco- 

ii-j!?  icx  i)ii:nciatmne  ,fcd  ranruni  ex  ftiputatio-  gittulfoppe^n-f-vltm.dt  scqutrtmi.pojfif  Alio-> 

nc  coadidio  rukitur/.jS if4  finra  6.  ^.\.iuml  ftq,  qui  nullam  cx  tado     ftipulacicnc  procuratoifa  . 

infaitllMUt.Lfif* pftittm  ni.Cbrjf^nns  dt  vtr-  adionem  haheret  dominus ,  nili  cim^  j  luuurato- 

borum  cWj^jjria"^'*'-  finc  contri  fidciuirores  dcbi-  ri  prxfci.tii  ciutum  eflct  quoc.ifii  liabcfct  domi- 

loris ,  quos  a  ptocuratotc  acccptos  fmilc  lex  po-  nns  vtilcm  i£ti  ncm  J.fi  fruurdttri  79.  dt  ftrb^ntM 

nit«  qui^  ceittim  cft  vnius.  r.i;  ulac!one  alteii  a-  ^Uigakmtm.    Multo  magis  permitticut  procata-' 

^icnrm  qii.rri  non  yoiTe  Inic  libi  liue  alteit  quis  tori  militis  ftipulati  nominatim  ipfi  miUci  ez  pc- 

ftipulaius  Jii/  (iH£iunqutn.dttbltgit  &4Umn.  w/j.  cuniamilitis  licuti  p otctt  tutor  ftip  ilari  nomina- 

l.  JI^Uti«tjUit.i.tdtiri^  vnbtrum  cM^iwMl».  dmpapiUo  AccuiaCQr  adalcoit./.; /.;rvM//.  Jf^r^r 

Fidcii.fTures  cnim  non  nifipet  (lipulationem o''<-  tMn,tMifi  qtudMliufmurMtihmtmUtlt^S.  ^.*Ut^_ 

iia.uitui  /  bUtuUtur  I».  Ctdkidtfidttujftr.  Ideoquc  ri.  Eftautcm  iiociiu  in  fauorem  militis  piipilll 

nec  tianlitiac  ciim  lidriaflbriaobligati.i  fmc  ccf-  &  .idulti  fic  comparatum  ,  vcilitatis  tantiim  gra- 

fionc  nc  tum  ijaidcm  cum  principalis  aftio  6C  tiavt  rctt|cumellin  diS.^  ftnult.    Ideoaue  ncc 

condti^^io cx  nttmeratione  ccanfibat ante  Inftinia-  dire^  hut^fmodi  aAio  cft  icd  vtilir  tantdm  t.  u 

ni  conibtutionem  in  i,L  >•  Cadkr  per  qttM  ftrfn.  pifijnfUaltteftSjnttir.  Vbi  dicitur  idc:ii  cflc  fi  ex 

Scd  priote  r.ifu  ciim  procacatoc  militis,  vclutoc  pecilnia'  pupiUi  tucor  in  n«iTien  fuum  tein  ali« 

pupilli  .  vcl  dcniquecararor:;dattifiio.  nonune  quam  emefit^  Habec  enim  pLipilluteiui  cdvtt* 

pccuni.irn  ciciliditjCjU*  vcl  niilitn  ,  vel  pupiUi,  lcm  quoquc  vindicarioncm  quod  &  genefalilit' 

vcl  .iJulti  fuit,  fpecialeeil&  contra  vdgarcs  iu-  fcriptumeft  1^/4.11111^.1.1.  Ceduttod.iuul.&itttfi 

tis  icgulas  vt  ex  ea  numeratione  qarrarar  con-  airdttry  Cnfi(««ii(r.MNf.  /.  tx /«7»  52.  i.pUnc  fitd 

diAio  certiexmutuo ,  noti  t.;ntuin  ci  qui  fuo  no-  rtpufilli  tnfrtdt  ptcul.  Itemquc  dcre  cmptacx  pc- 

niinccrcdid  t.fedcuammiliu.pupillo,  vcladui-  cuniamititivini.iSvr^ipfM  <<.  C»di:tdt  rtivindie, 

to  nefic  in  potcflatetllios  cpii mthris,  ^rl piipilii,  cmtraquiminauisobleiaarilbleat/     ■  C4piaau4 

veladulti  pcciini.in<.  acl:iiin  il:..t  <.:.  .!rnin  .  111  rc  6.ted.tit.l promMrkyifkiii fitnuiiiHfthnkimfitt 

alieoa  »  mscocumi«dccc*dignieiuin  luut  q^ui-  iinAM,*tt, 


»7. 1 B  B  M  libroio.adEdidai». 

Cluitas  mutui  dationc  obligari  potcn:,  Ti  ad  vtilitatem  cius  pccuniae  verix 
fum.aLoquio  ipii  ioli,(jui  coatcaxecunt»  aon  ciuiia^,tcnebuntuc. 

yIIo  eomtafta  oMigari  ciuitas.  Nec  fipecania  crc- 

AdUChtttdt  Vf»  dita  in  rcm  &  vtilrtatem  ciuitacu  vet/a  pCDpoMU 

mc.   Nonenimlacicea  vrcfio  vcco  magis  ciui- 

Rat  DVB.  Cmitas  nonpotellcoftlenDretCoii-  tas  oonleofiAe  videti  poflic  Dkc.  Perfoaa  vera 

fenfuscnim  &dnm  tequiric  perfims  conlcnden-  Syndici  vel  adoris  auc  altcrius  cuiufl  bet  haben- 

tis.   Ciuitis  autcm  non  habet  petlbium  nifi  fi-  tis  adminiAmtiooem  ciuitacis  auc  coIiegi|  aut  v« 

^am ,  vt  vniiicrfitacum  corpora ,  tc  coHegiaom-  ninetfitatis  [nibiienim  niter  Iikc diftat  ]  rcprx-' 

niade  <\\\\hvLi  int.\,&pl^.fitft4.  Quod  tutuiqut  vtu-  fentacfitflam  lilam  pcrfonam  vniLc  niratis  ,  licuc 

vtrft.  Vndc  cll  quod  nec  moriuncur  vniuerfiu-  c  cdhciario  ioterdmn  jpecfona  fiitU  ,  quod  mul« 

tcs  iitz ,  ncc  facdc  pereant  1.  fim  7 .  § .  vflrj»r.  ui.  I.  to  dtffidlias  eft  reprcienur  veram  L  mm  aa.  j*» 

fltfmb4tur  7f>.  fufr4  dt  tudu.  l.  4»  vfmfruHm  \6.  fu  fr^dt  vfuc4f.  l. htrtdtt4s  tnurt  ;4  dt  4cqu'tr,  rtr.inmK, 

pr4  dt  vfufruS.Lfi  vfmfruStm  1 1.  qutbm  mtdts  vfutfruS.  Aiioqui  non  untiim  incommodo  fummo  adfi* 

dmitt.   Sed  nec  ciues  ipfi  &  municipes  ex  qui-  cerentur  dniutes  te  vnioerfiutes  omnes  nemi- 

basdnitas  conftat  conlcncire  in  vnum  poffunt/.  ne  cum  iplis  conrrahcre  vatciicc  fi  non  habcrcnc 

fUtm.  &  l.  2.  infru  di  M^m,p^tff  vbi  dicitur  ob  pcribnam  ccrtam  &  vcruma  qua  tcgetcntui: ,  ex- 

hanc  caufam  ncc  podldere  illos  poflcnec  vfiica-  emplo  etus  quod  de  minocibtis  laripcam  eft  tnl. 

pettipfo  iute  ,  quarauis  \  rTu::iqiic  vtilirmt  cau-  tjued  fi  miittr  t4.i,refiauiit  fuprd  dtmirtor.  Scd  nc- 

U  receptum  fit.    Qupmodo  &  de  hcrediutc  quepoflcnt  vllomodo  iiibliflcte,  neceaium  ne- 

?ux  ftSu quoquc  pcrfona  eft  >  lccibit  Vlpianos  ex  gocia  cmart ,  qux  proinde  ddcri  'necefle  eflec: 

cxVLohial.i  <t.St4U»l4i'fr4fik(iuitifi4mJib.tftififf,  quod  vtilitas  pi.biica  non  patitur.    Ub  cam  i- 

Acquin  cx  motui  dationc  vt  ex  aiio  quoltbct  con-  gicur  cauiam  induci  neccfle  fuic  ,  vt  quicquid  i 

ttadiu  non  poieft  luild  obligatio  fi  non  intctue-  duiatis  sdminiftntoce  gericor,  ab  ipla  dtiiute 

niat  confcnlus.  Tamccfi  mutuum  (ir  rx  cnrura  tota  gcftum  vidcacur ,  ita  vt  cx  adniimftraforis 

contta^utugcnerequite  nonqui  conlcnlupcr-  contradu  pcrinde  obligetui  acii  i^ia  contiaxii^ 

ficl  dicuntJr.  In  onHiibnseniffl  rtbus  quse  do-  fic:led&hoc  loi  demom  fiexre  vcitinte  du^ 

'  ininium  transfciunt  ,  quom  do  rr.insfcrtur  vti-  tis  contraxerii.  Nc  alioqui  quod  in  ciuit.itum  8C 

2 •icexmu:uo, concucr.it  opurcctalicctusiSc  con-  vniuerfiutum' omnium  iiiaorem  ex  ncccHicaie 

nfusex  vtraqnep  rtc  contrahentium  Liumm-'  'confticamm  cft  in  earam  odiom  «c  pcmictem 

^««55  C"  ^j.iiifrd  dto'jlirji'<>':i!nis  cr  .ii^ftonihia.    Vr-  rrrorcjticarur  OOnCn /.^«i/^Ulf  6.  Codtctdt  Ugib. 

go  non  potclt  ex  muiui  dauouc  oc*^uc  cx  aiio  LmilUif^Hfr4mAit.aUfmitlt*  C$dH44dSimuu{ieih' 


•      "  •  .     ■    •    ■  ■■       •  . 
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juUum  TrtM.  ficcnimdicimiif ,  Tutorcm  quoquc 
domtni  loco  hibendum  eflc  ciim  lauUm  bcni 
gcrit&«dmiiiirtrat,  noncum  puinllum  rpoiiar/. 
quifaadum  -j.S.fimn.  infr.  Protmfttr.  Ergo  (1  fyn- 
dicus<!k  adiniiulUator  ciMitstit  pecuniam  ab  al!- 

31IO  minuam  acccpcrit  ctt;itati<  nomine  ,  dicen- 
um  eft  ciir^titcm  ex  niutui  dationc  obligari  Vt 
cootra  cam  dctur  cotidiclio  cerii ex  mutuo ,  ficu- 
ti  contia  prtuatum  alium  dcbi^orcm  qucDlibct. 
Scd  &  pignusrcrum  citiitatiscx  ea  caufa  abadmi- 
niftratore  datura  trncii  tt^-fiii  qui  i|.  inprimif.  infr. 
dtpignor.  Vertlmiiacita  (i  tn  rem  &  vtdttaccm  ci- 
nivaiis  pccunia  verfa  probctur,  &  quiJcm  acrc- 
ditorc,  cuinimirum  probitio  hxc  in>:umbit  ad 
funJandam  iuam  rntcnctoncm ,  non  ciuitati  cui 
/uHictt  I  cgare, ciim  nct^itionis  probaiio pcr  rerum 
naturam  lit  impolTibilis  It^-  tHor  tjuod  diftiitrit  ij. 
C.  dt  probdt.  Ug.  ddfcutratio  to.  C.dt  »on  miintr. ptcu». 
Ug.  vnu.C.dt  falut.  &l:btr.dtbit.(ittit.  hb.  i  .Tir.jg. 
Antb.  hoc  iutporriSum  in  fn.  C.  dtfsirof  tccltf.  Q^od 
Si  in  aliis  pcrronis  obtmcc  quz  cnm  illis  cnntra- 
hunr,  qui  non  a1iceroblit;3' i poirjnt ,  qu^inliin 
rein  corum  pecunigr  ver.x  rinr  vt  jn  rafu  Itg.fi  prt- 
dium  i6.  C.  dtfrH.  Minor.  Itg.fi  tn  rtm  ].  C.  iju^tnd.tx 
ftil.  tutor.  Itg.  vir  vxori  17.  in  pruicip.  inft.  dd  SC. 
VtUti^n,  Sed  hac  intcUigo  (i  adminifttator  ciui- 
tiris nominctpfn5ciuitaiis  pccunum mutiiam ac- 
cepcrir.  Alioqni  li  in  cain  caulani  noininatim 
acccpcfic,qnx  adctuitatis  vcilitatcmcuidenter  j)er- 
tincbac  ,  fudiciet  lioc  ctcJicoii.  vt  noa  grauiorc 
probaiiune  oncretur  4rg.  Itg.  1.  §.  vndt  qutritOfi. 
liuf&ftq.  infr  dtextrtit.  dil.  Aiuplius  puiat  Bar- 
tol  is,  ncc  ma.c  li  aJminiftiatoii  ciuitatisnian- 
datumfit,  vtmuttum  pcc.niam  accipcret,  nihil 
aliud inquircrc  cce  irofcmdcbcrc,  neceominils 
perrmiiendum  ipfi  contta  ciuitatem  agcrc ,  quod 
in  ret:.  c  airaris  pccunij  vcrCi  nnn  probctnr  ,  tx 
Lh.tbtbjt  u-.  tnpruuip.  tiifr.ditnftu.'M3ion.  Ncque 
Vcr5  clcliinc  qui  ptitent  (i.fiit.e.e  ad  obiigandam 
ciaitatcmvt  pci  eos  tit  acccpta  pecuniaqui  ciiii- 
tatcm  rcprarrentanc  ,  id  clt  qui  lunc  lcgitimi  ciui- 
tatis  adtninilUatorcs ,  quod  ZifvM  ad  hunc  lo- 
cum  (ci  ipfit.  Quaft  bxz  lex  lelkringcnda  fit  ad 
cutn  cafum  quo  ciuitatis  nominc  mutuam  pccu- 
niam  is  acccpccic  oui  accipiendi  ius  nullum  ha. 
buic ,  hoc  c(i  qui  cuiicaits  adminidrator  non  fuic: 
Concra  qukm  liitWus,  Scalii  fcntiant,  quoram 
umen  fentcntia  lon^i:  ^<robabilioi  mihi  videtur: 
qnia  &  ciuitatibiis  vdlior  ei\ ,  cud  imputari  podic 
crcditori  mutuam  dantt  pecuniam  cur  non  fueric 
diligcntior,  &  curiolior  a.<^  inquirendum,  in  quam 
falicm  canfam  pccunia  quxrcrctur,  ii  non  illuJ 
quoquc  volcbatcurarc,  vt  in  vtilitatcm  ciuititis 
pecunia  vcri ,  ac  cfl'c(iVu  ipfo  vcrrcretur ,  drg.d.  S. 
rndtqutrtt  Ofiltm  dA.fi prtdtum  d.  Itg.  fimrtm&  d.Ug. 
vtr  vxori.  (^amats  inter  priuatos  ignoicendum 
iit  crcditori ,  qiit  curiofior  non  fuir,  vbincceirc 
dcbuit  Utli  \j.»dfiu.  infr. dt ntutt.  Plan^  quin  om- 


^9 

ni  cafii  is  qui  matoam  pecuniam  accepit  ciuiratfs 
nomine  ,  tcneridebcaietiam  fuo  propri^liuc  ad- 
miniftratorfjtt,  (incnonfuiti  ncmo  dobitat«/, 
niffl  qui  mututm  ij.  C.  yfrrrf.  ptt,  F.t  txnof.  db  Accurfia 
in  Ug  fipupilU  6.  §.  I.  in  fi„€  gtof.  mtgn.  ftipr.  dt  iitgot. 
gtft.  Idque  fiuc  in  rem  ci.iiiatis  vCifa  (it  pccunia 
liuc  non  fit  vcrfa ,  dum  ne  fpjcialiter  conucneric 
vt  priuato  &  proprlo  nomtiic  non  obligccur. 
Tunc  cnim  non  obligablcur ,  nc  adusopcrctuc 
vltra  intentionera  agentls,  aduccfus  conucn- 
tionem  vt  Bartotus  rattocinatur  Ug,  nontmnk 
19,  fupr.  hic  lit.  Tcnccur  aurem  hic  quiciuitatis 
nomine  mutuam  fumplit  pecuniam  fiuc  aJniini- 
ftratui  fucrit ,  fiuc  non  fiictit ,  condi(flionc  cctti  cx 
miituo  d.  Ug.  tum  quiUg.fi liitrat  7.  C.mjnddt,  Aut 
etiam  condidionc  obcauftm  dati  (i  mutuam  pc- 
cunia  acccpericquaflcam  in  rcipublicT  vtilitatetn 
impcnliirus  (t  iion  impcnderit ,  vt  Barrolns  con- 
cltidit  *.v  Itg.  fiproturdtan  fjtlfo  14.  infr.  dt  con.U^.  «6 
(tuf.  ddt.  Q^Sd  (1  neque  vcclam  die  pcLuniam  in 
rcm  ciuit.uisprobaic  poQic,  ncqiie  (Cadminiftra- 
torcin  fiiinc  qiialem  fedixcrtt ,  multo  magis  idcm 
diccndum  cft ,  vt  condiiStionc  ob  car.fam  rlati  cati- 
(i  non  fccuta  tcncatur.  Nihi!  enim  ftcic  probaca 
qualiias  adminiitratorij  ad  hancadioucm  excJu- 
dcndain.  Viidc  infcrc  bene  B.ictoIus  ccirarc  hoc 
ca'u  aftioi  em  de  dolo  ,  qnamu-s  illc  qiii  mutuam 
fumpiit  pccuniam  filfo  acdolo  nulo  adminiftra- 
totcm  rceircmcntitos  (ic ,  cCimaftiode  dolocum 
alia  concurrere  nanquam  poilit,  Ug.  i  crptf.fupr, 
dedolo.  Sed  qitodidcmaddtt,  dandam  aiitionein 
dcilolofi  non  probe:  (c  adminidratorem  piobec 
tainen  vcrfam  pecunfam  in  rem  ciuitati/,  quod 
hoc  cafu  condiiiiidni  ob  c.iuQm  dari  locus  elVe 
neqiicat ,  ron  puto  dcfcndi  poirc.  Qi'.eiiam  cnim 
fubeft  ncceflitas  danda:  ac^ionis  dcdol.-,  qux  nun- 
quam  nili  f  ibfidiaria  eft ,  ciim  &  cijitas  hoc  ca- 
fu  obiigctur  condidionc  ccrti  cx  mutuo  vt  hac 
lex  ait  Sc  is  ipfe  qui  acccpit  eadem  condi£Vione 
ccrticx  mutuo  ,  vt  iam  di.ximus,tciiC3tur  ?  lllud 
planc  adinittcrc  nuilomodo  podnm  quod  qui— 
dam  putant ,  co  cafu  quo  necelFc  eft  probart  pe- 
cuniatn  in  rcm  ciuitatis  vcrfam  eftc  fufficcre  \t 
pcobctur  quod  co  tcmporc  ciuitas  pccunia  indi- 
gcbat,  nih  probctut  in  quam  caufam  cgcbac  pe- 
cunla  eauiquc  caufam  poftca /ccutam  fuiffe,  nul- 
lis  a!iundc  nummis,  cocror,ati5  viCynus  docuit 
dd  din.  Aath,  Ii9(  int  porrtclam  tn  fin.  &  Angtl.  dd  d, 
Itg  fiprtdutm.  Altx.  (onf,  4.  ccl.  i.  vo!,  5.  Scd  fi  ad- 
ininillcatori  numcrata  cflct  pccunia  prxfcntc  col- 
lcgio,  faciliiisadmitti  poiict ,  quodvult  Bartolus, 
ncc  dubitari  po^fc  quin  iioc  iplo  facis  probatum 
lit  pccuniamin  rem  ci-.iitatis  vcrfam  clTc,  nccalia 
vlla  probatlonc  (it  opuv.  Sicuii  ncc  ciim  pecunia 
nominatim  in  aliquam  ca.ttam  ciuitati  vcilem 
mutuaacceptacftabadminiftiatorcquamuisnon 
probctur  poftc^  in  eam  1  ero  vetia  cflc  /.  rir.  infr.  dt 
txen'tt.adie/t. 


iS.  G  A  I  V  s  libro  it.  ad  EdiAum  Prouindale. 


CRcditor,  qui  non  idoncum  pignus  acccpit,  non  amittata^lionem  ciuS 
biti  quantitatis>in  quam  pignus  non  fumcit. 

nonpctcndo,  quxexaihjaliquo  faflciquecredi- 
^dl.  Creditar  tjui  RO»  iaarttttm  t%.  jgfjj  inducuntur  ,  vt  puca  fi  creditor  chirogra- 

RAT.DVB.SancetiamucitaquzdaropadUde   phura  &  cautionem  d*biioii$itfireddidaii/.a« 

Tom.  111.  £ 


#r        AMTOKHI  iABRI  RATIONALIA. 

fufTjitptB.  QuiJn/etiamcilm  crcilitorpfgnusac-  tionlscftinrc  qiiim  in  ^tt(oml.flus  C4vtt9tsm1^i$ 

ccpit  i(ifibkorcinjcu<  Idoneu.  idcftiuinoriszrti-  ij{Ii/jm'.  £rgoc)uamimfQ(caiitp(u^t|;scfe<l)t(^ 

Hiubdii  5|ttlj|i  illiMl     qood  debetnt?  Ncqoe  mfibiciMMldoadf  pjgtt6r£i»'i)ijjfli«rf«n»5^ 

cnim  lbiUt-|rignu$d3n"  aut  accipi  nifi  vt  ctcditori  vlt.mdruUt.d.  1.  4,.^.*ddicidefiiac.  hkn.  vt  polTic 

magjs  Muriim  lit  ptoomai  eo  quodipOdebcti^c  nontai^tiiminfortisfedetiaiuiavrutax^cstera»' 

l^mMd4tu^9.^  vU.mf.m*»iAt.\  4J.4«Mi8.w^Jk  tomqiwottofurofoliitionemftflBoe^a^^iWk, 

pJc.  '(tm.  Al  proindepro  qm  Jcbiti  psrtcpi-mis  vrnditpi^ntrj»iptd.t;o?iptJfSi  tameniJ  per  inniHain^ 

iiun  clt  idoneumi  vidciur  cieiicot  ipium  Ucbuuia  aut  debitousialiiciam  ia&oroiiODjitt  noadcbct 

remiiiflfc.nonqoidcmvt  libcrctui  dcbicoripfoiu-  ca  rcs  nocerc crcditori,ne ni{icHbiite<dUMtl»qood 

K,fed  vtraltemopeexceptiunis,  Paifti  fLilicct  Jc  cx  tiiflraitiutic  ji:.;noiisui!:^i  nonpotcft,  po/Iit 

voa  pctipdo.  Exemplo  cius  quod  rcrrpiuni  cll  m  pctcrc  i.  qusfuum    iiipTiriiip.o-  5.1.  Uifrdti^tdH^t^ 

tfkXlJitfM9MHat/JtMm  fup.d»t.\iiilie(  eiu,qax  pro  jMr.vbiPaulasexPomponio  fcribit,Qaodin  dan- 

i>onisparaphernaiibusquardamnmici  res  pignori  dis  pignoribtu  adiici  tolet ,  vt  q  jomiiuls  pigrus 

•ccepit  oallum  in  aiiis  mariti  boois  ius  pignoris  vcnUlct,rc1iqumndcbitorreddcict,iupciuacuum 

hab«re.Sicenim  diccndum  eft,  non  quomodo  liic  clte  ,  quia  ipfo  iurc  ita  fc  rcs  habet  ctiim  non  ad- 

(cribitftactolas,  yidctiiCaairaDunciare  pcrfonali  ie£toeolicwUr.i.c. t«d.li^.adiicrfiuio.C.dti>b!i.7.c- 

adioni:  Ciim  lex nifiil aliod  dica t ,  niri  quod fiijui-  gSukJ.vlt. § . fed  fi quidtm  C.dt uir.dttntn.itifttr.i.jt  \ n- 

d^-m  i>,  .ictdli  ii.lhunitt:to  bjpethtu  prs  hu  nomimtmk  dttorzG.mfr.dtftlHt.titmSthctatllUtliif^jjiusLX  Ji- 

numtj,,r^t*fiitttvuls  h»  |jf( nmUirmsdtMatUmftum  lUadUooc  ptgnoris  cedegeric  credltor  quim  dc- 

«fMMMM.Neqve(an^exi(UnMndamcft raulierem  beatar,  noncreditoris lucroidccdic ,  iod  ddiic  iri 

iafluraiii  fiwcrc  iLlioi.is  pcrfonalis  quain  j)fo  bo-  aLiiiincpit;iujiici:urciiUuidcbct./^d»H«i6,^.l'/r. 

nocum patapheroaiiu  admiaiftrationcbabctcoo-  &Lfti'U^Mfig,ntrjta.&d.iftdfi^ide»i.  Pign  nis 

tra  mar(tnm,ob  id  folamqaod  abeo  mindiidone*  eoim  obligitto non nifi  accefloria  eft  ad  piincips- 

pignora  acccpcat :  ScJ adiinit  tar;n\m  ci  conucn-  lcm  5c  peilbnilcin  It^.rtf  h^pathtu^.  tnfr.  dtfigiur, 

tio  iqs  hypottccsBgcnctaUs  quam  alioqui  habcrct  idflbquaptincipalctDoectoUcrcpoteU  nccminuc- 

nuUer  in  omnibua  bonis  mariti  et  illa  laOinianl  ns Cam,vt  diidmacidcb  tantiim  pigniu dci ur,  vc 

conftitutionc.D»c.Conuentioinfa,:orem.iltcujus  dcbitorimagisciLinuTi  iic ,  nor  vt  dcb:ti  quantita» 

fadU  non  dcbci  in  ipfius  odium     pcrnicicm  re-  vcl  augeatur  cx  maiqtc  valotc  pignoTij,fel  minua- 

tocqoer^  ne  iododa  ad  vnam  cfFeaum  operemar  cvr  «a  minore.  Vnde  etiam  eit  qaok  iwdditio  pi« 

contrarium  r«lf^.  i.  quodfauort  6.C  dcltgtb.l.  nu!U  15.  gnoris  non  ir.ducitiacitair.  coD.  tntiontm  dinon 

fufr.ted.ill.tit.l.  Itj^dtM i/iutilutr  i^.infr.dt ddtm.l^4tdM  peteodo  dcbico,auam  induccrec  ceddltio  chiro- 

r0imf  ^o-i  tamtftinfi.ddUi.fdUid.  Atqol pignotia  graphi»  cauiionul.9iM94fXa.vUdi«imus  fup.di 

COIlUcntio&  obligatioadiiLitiirin  liu  <rcm  ciedi-  p»3.  Nccpucoalitcrai.utl  Vencrosobrciuiii,  nui~ 

tWS>quo  roagja  ci ftjmam  ttf >  l^ius  ii^uidem  cau-  uis  Accuiaus  uuuc  nu  iauaii  Vcnctus iiaac  lcge. 

ty»  PAtlt  t  llbm^.  «fPlMiilma. 

C[I  inftitorcm  feruiim  domimis  h.ibiieritrponc  dici  Iiilianus  ait,etiatn  coadicl 
.  eipoIIc.'quan  iu0li  ciu^  coiUi:a.iucur,a  quopra^pohtus  lit. 

Ad  i  Si  iftjhtorem  zj.  ^tdcam t»  i^ui  in  dlitn.potcf}.  quod  Sc  Paulus  nofler 

RAt.  nva.  Condi^certHiurexmotaoGue  expumu  ius  vcibistfM^/iw/u  <ti«(«Nrr4ik«nir.  Dixit 
«lanocoatrafta  qoolibetcAm  fitaftiopefloMlb  fiM/ipro  eo  ouod  iultinianut  apcrtint  faipfic 

qtiarer  contra-^unafcitur,  nonaduetfusaliumpo.  f«ia,i» d.J.W/.Et  elt  liic  di^tio^Hi^exprcffi  u  vcri- 

teil  dircfto  competcre  quam  contra  cumipfaro  tatls,vt  Accurfiuslui]aitut,quair<odo<^Mi«aM«. 

2ui  concraxit.  Cim  cnlm  omoes  cnntra^  fint  dfttnmj.i.  vU.  ftiftr.iHmtm.  ic  alibi  fa;p«m»erit6 

ifti  l.cinfilit  j.^.vU.infr.dtcur*t  funof.  qtir  autem  Igitar  dicendum  ellexco  contra<ati  condici  poila 

ftdifunt  perionaliaomniuo  fint ,  ncc  ttanfeanti  ^niino,&diradlaa&ionc,&iniQliuun)(i-$.vil.d.iL 

feruo  in  dominum  ncc  ^  filio  in  patrcm  l.  tfAkmi,  *ltfnft(it.Lfi fN«  mmafilirfMfmc^  &  i.pb.tKfr. 

44-dectndUl.&dtminJlr.  Non  potcfl  vidcri contra-  <l««ajte.»5.Nempe  fi  qo« contraxcrit  cum  fcrtto cx 

dum  circoi  domioo  Tcl  cu  patrcquod  conttadkum  eacaufain  quam  pr^policutfuit,  vt  bei;c  Accuiiiut 

iftcflfetuo  vel filio.Qaam  ob  caufamnecedefuic  notat ck LautMtupu 5.$. tm tMun IJiMMtt t/fMfriit^ 

esmparaniPraetore&proponiaftionemdcpeca-  (f4aiil.rifJ.l^ilfCttraf.4A.Alioqui  ncccuin  inRi- 

Ub  vt  ex  concta&a  eius  qu£  quit  habct  iu  poteftaco  tore  c6nraziflevtdeci  potei\ ,  ncc  dominum  habeie 

Mtfioemraltempeculij  pater  dominatve  tcneatur:  obli^atvirTi.Et  hatc  vera  acgenuioa  legis  hutos  fcii. 

Q]ia  aAiooe  nil  opus  fuiflec  fi  dire6ba  &  citiilis  teotiacft.Non quam  adfert  Oarto]us,exiltimansdi- 

•ftioqazialblidumfefflpercompetiCjdaripotuif-  ftlottera  fusfi  cirenotam  fimilitudinis ,  eo  fuifu  vc 

leC.ErgoedamiilnflitoremferuOdominushabae.  zquiparct  Paulus  inltitorem  procQcatorj.  Erfi 

sibdkcadamcftcimatuo quodiaikitocaecqMKii»  eo>">  verom  eft  quod iUe  ait » inftiiorem  eum  elTe 

moiie  dtreftS  oeqoe  In  fbndam  condld  domino  qul  proponitor cectK  adroinifh-ationi  auzftuari* 
|paM.Dtc.Quodcamfftuo(nfl<tote  coniradiim       vniuctfall,   Procuratorcm  vci6  ,  quiadvnuai 

d^pcriode liaberi dcbct,atquc  ii cum dominoipfo  dur  t nist  adum l^.fiaa» vHiiteti. l^g.fmAfnmfit 

«tmu»Stam^ktl.bmtti^t9.f.ftn.fitpr.Akik.  & f<iff  dt mjlit.ti9.  nollamtiinenintota  hacl^e 

quia  domini  hoc  cafu  pcrfona  fjiciSatur  qui  infti-  dcpcocuratore vcrbum  cft.  NecaicPaulus,  eaia 

torom  prxpofuit.non  ierui,c)ui  przpofituscfti.F/r.  Qaicumfcraoioftitotcconcraxit,  perinde habcn- 

ufrfnftcit.  lalfu  enim  dominic6ccaiilIchoccafit  4iiBn,atqoeficnmprociintorecimtr«xiirec,fed  pcw 

|ntdligitultqiiMikdoniliiBipf«;pofiilc#jlrd|||^  ilodcadicwiidaaBiliiOt qnodJoi^diuerfui^^ft. 
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DE  KEa  CREmT:  SI  CERT,  PETAT. 

|o.IotMUliro|.  ad  PlMMihini» 


QVi  pecuniam  creditam  accepturuSjfppponditcrcditorifuturo:  inpotefta- 
cehabei,  neaccipiendo  (e  ciobflringat. 


Rat.  DVB.  Quod  pertc  flat  cjMomlru?  fi.it 
pro  £i^o  habeii  debct  in  (ui  piziudiciuni  Ug  p 
ftr  M  9. Cifei^.  Ug'  towliiao  jy.  «>/r.  mmitt. 
in  iurtdutU  161.  dt  rtgul.  tur.  At  [iii  cilni  quau 
pecunum  crcdiian)  acccpiutus  fpo^ondifticrcdr- 
•ori  fiitaro » 5c  pecanlam  notnetatufo.iitnM  po. 
lefta  ccftaccipcrc,  &  finonaccipiasper  tefblum 
ftai  non  per  Itipulatorem  qui^  aratus  eft  nuiaera^ 
le.  Ergn  pcrtnde  haberi -'ebct  quodsdteperti- 
nei  ac()  acceptfrcs :  vtproin  Jc  non  fit  in  po  cfJi- 
tc  tua  facerc  ne  accipiciidu  auc  non  accipicndo 
pecuniam  te  obAiingas  ftipulatori.  Ntc  tamdm 
ip^o  iuic  vcluti  cum  quts  mpulanti  Momiltit  fine 
caafa  /i^.  t.  §.  it  d«U  mtL  txtat.  led etiam  com 
cfEitAo»  Dbo*  Slipaiatio  qux  n:  &  ir.tcrponitac 
mrtenu  fiiiurc  nametMtOiii»!  loiam  vim  &riib. 
ibntljm  accipit  ex  nomentioije  &  per  eam  im> 
pleiur.  Alioqui'  inanis^vactiaelll^  timtmmy. 
pmS.  Ug  prMtd.  $.  I.  ixrfr.  de  mutt.  Ug.  iontrd  eridm  6. 
«M»  I^A.  prgttd.  infr.  U  8C  mttU.  Ug.  fi  u*  fltpuUm 
»16.  i.  Chryftgmu  fnf.  pUmHbnrk.  tbhg,  nec  habct 
aifi  audum  vcc  borum  fouom»  qui  lic^i  Aidiciat  ad 
pcodaecndam  oblfgattonem  lummo  iare 
vctba  fuerunt  .donca& (olcrania  ,  cita-.iicnobll. 
gatin  &  quae  cx  i^fa  nairitut  adio  doli  malteK- 
eeptionecliditQr  d.i^  1.  rirr«  ir  d^fiMM/.«Ke9i: 
Sicat  5c  pcrunix  /olu  x  p.o/cffio  fada  fpc  tuMre 
numeration  5  obligaiionem  nonperimit  l^»  iatt- 
*      ai.  c.  dt  ftUa.  Ug.  ft  qiufi  7.  CidiiiiwiiiMir.^MMi. 

Ptoind'-  qua  idiii  nonell  numciatj ;  ccuDi.t ,  non 
'  p:^:cft  cum  cffcdu  tencti  tlle  qui  cam  quali  ac- 
ceptaroa fpn p 0 n d i c,  q u la nec cogi poceft ctm »c- 
cipcre,  cum ficuii cte icie  itamauiam  pecunijm 
accipcrc  nun  fit  ncceflelf;.  tiuid  fimintr.  14.  f.rtjii- 
mSitfkfr.  itmm.  Vndc  cU q  lod *n  pignore  pro 
mutua  pecan»a  obligato  fpe^ndum  ctl  tempus 
numcrationit  non  conoencionis  Ug.  pt».  infr.  fiw 
mfiguir.tibg  ftjf.^  Niii  cd'n  pigtius  pio  dute  da- 
Mro  eit  quaiAX  poftiado  roluta  &  narocrau.fit; 
Monenim  (blationam  tenipora  hoe  cafa  rptftm- 
dafiint  redd-cscoatra^bx  ol  ligationis»  nealio^t 
.  -.ftliipoteftatefoluentiaautaccipi^iisfi^ladmMiaik 
frcere  molleretn  indotacam  «r  dcgimcr.  Papini». 
niit  tra^lai  f«  Itg.i.infr.  qui  ptticr.  iti pigntrJbah.  E«ra 
bunccahim  cot)diciopotcftatiuanumauamrctro> 
■trahlwr,fed  eaunti^km  qu«  vel  cafaafit  nr,ve1  mfica 
l.qtti  bdbitum^.l.poiier  i  i.f«  frmcip.C'  §.t.eod.iir.Sc  p'e- 
riiqneaUiscifibus  (ccuunu:Tiera:todecU(ac,quid 
«ntei fberit  iftd &fi ipiU 25.  ftq.ftprJt  ifnfr. 
Ncc  quod  promtiror  i  on  accipiendo  pecuiiiaui 
BiutuamfaaCiVtiion  litobllridjsftipulatoii,dain- 
jio  afficit  ftipulatoicm  cum  pecanianradhoc  penes 
fehabcat ,  nec  iJebcueniat,  vc  cxeius  i  irapro- 
Aiirar  locuplcteturi  quod  ccrtc  fcicndum  non  cf- 
-pt.  Neque  rurfum  obilat  quod  contradus  qui  ab 
■ioitiorint  voluntatis,  ex  poft  fifto  lint  ncccflltatls 


ccaimcoatcadus 


hic  implctus,  ScverfcQ:\is  c(Tc  intelli^itur  anteno.^ 
mecacionemvtdiximus.  PlaticciuQiUpulatio  i«m 
interpcfitafit,  non  eftiopoteftatepromifi:>tis  ft* 
cercnon  accipirnJo  pcciiniam,.t  non  fit  ohljgatos 
ci  fua  promilEonc  iummoiutc,  fcJ  eii  taintn  id 
ipfios  arbitriofie  potei^atenecdfltclfieAttoblige- 
tur,  quandoqiiidcn^  clf  dum  habc  enon  p.  teft 
ftipulatioquan  a-utux  pecunixli  noroerano  nulla 
fecutafit.<<iicrli  Accorfias,Quid  fiquispecontim 
fub  vfuris3ccepeiit,in  ccrtnn'  temjtns,  &  eamantd 
tcmpus  vclit  lol  icic,  vt  fc  ab  vlu  i-.  f  .tun  ipmp.itia 
libcrct,an  fit  judiendas,p  stcririduntaxat  icmpO> 
ris  vfuiasotTcrens.^Et  refp  'n  ^ct  1  cdi^,  ri<  n  clfcail- 
dic nd U! I  ,txl. qut  Rom€  1  primtp.tnfr.dt  vtrb.ohlig. 
Sed addcrc dcbuit.q-jod ^robatur o).tiii  c c\(i./^ui 
K00M  &  quod  tamcnmirabilius  eft.  Nec  fi  oblatio 
congtuoloco  &  tempore  (xOii  proponatur.  Ncc 
enim  eiafmodi  oblado  fiftere  potcllcurrom  vfiwe» 
ntni  qacnonei  oiora  debentur  fed  ex  oonnencto> 
neffeKftynhtionequaeabinitto  cenam  fuainle* 
gcinlMlbaitaHpofteadetogarc  alterutcrnon  po- 
tuit  1  «t not  plaiibat  e^pl  ca  t  <  mns  ad  d.  /.  Umt 
.CUHlltMp.t.  tnngt  l.  vtrt  prMHrtUtr:  ti.f  ft».ir^» 
dtftlut  Ex  quaraiione  apparci  ina  e  Bti  tol  .rii  di«^ 
ftiognere  an  aeaturdevfurisiiccun  x  ioei  ebiiscx 
«ilMlMieMNmitis,  fir  qac  non  nifiei  ftipolationo 
deoeripoirunt  /.  ?  C  dtrfur  l  Tttius  i^.irfr.dtpritftr» 
fMi^.  an  ver&  de  tr.icis  &  acctlli-joibus  frumcnti  vcl 
oleiimuaodaciqaaseiiam  exirado  paAft  damiiw 
conti-  enil  ap}>ofito  dcberi  placuft  l.frunicrti  i  .  /. 
tUt  i\.CJtvfnrti\  lali  poileriorc  hoc  calu  cuiradtua 
muiui  licic  aominaius  degenact  in  ronttadhim 
innonii.-iati!:^' q  ).-»  I  pcrtiret  .id  vrura<,idc6qucad- 
miiiai  locumpacniteiitix  txLfiftcumd^,  infr,dt(o»* 
diff.  Auanf  Namcdm  olhil  mcvtfit,  an  promiflum 
qiijd  (it  pcr  ftipu  ationem  ,  an  per  pa£ki.tn  inconti- 
ncnti  appofituro,  quando  talc  ell.qucdeiiam  pec 
pa£iup  umiitipc^»icavtexeopadodcturadlA 
i.lt&iL  ^o.iA/r.non  magts  ex  poftfafto  immutari  po> 
teft  lex  dictaconiradui  perpa£him,  qukm  pec  fti- 
pulationcm.  Sicatinec  eoramdiftinoioreciptcii- 
dacft»  qui  patant  intetcfleancrcdnorcuiofFcraiH 
tar  vfurcinte  tempus  alium  habcat  cui  poilit  fub 
iifdcm  vfuris  acccptam  pccuniam  credere,an  non: 
Neipie  coiffi  mntacedebitorem  cogenduacft  cre- 
diior.qollcmel  fibibeneeaatt  l.t.C.«MMr./.5  wfr, 
dt /fjp4r4/.PIanefi  qui.s  rcohlfganciit  fpc  futuf«  na- 
mciationis  &  ac  .ipicndx  p ecunix  vluras  ptoml- 
iciitiiiQii  eo  inioAthlienim  ettife  dehct  pccuoiam 
nonacclperc,  atquciraal>  vfurjium  incommodo 
fe  libeiarc.  Siuc  quml  contra^Uis  hic  videri  poffic 
innoroioatasln  qun  protndetdcnseft  poenitentiM 
rca.^hucintegra  VI  Callret  fisdifputitcv  A  I  fi  pt* 
Ctnttm  ,  vbi  diceinus  lati its,  iiiicqoud  vruraiuin 
ptomilfioa  quse  non^ifiaccenbria  eft,pnncipalem 
obligationem,qu.TCondifituiicm  -«b  intiohabuit 
voluntariam,  imfnutare  iion  pofTit  nec  f-iCcrc  vt 
cui  fors  nulla  dcbctur  vfurx  aliqur  Hcbcantur, 
SiucpromiflSo  f  rtis  collata  fucrit  infu^uru  tem. 
pus ,  puu  fi  pron.irehm  leftituetc  pecunUo)  qua 
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nlliinmiMCtVitiir,fiiieln  pr«teri«uiiqiibicoafeC>  qoam  taaAtlJHAm6MLiJ4iiir«Amttf.4ifaK 

fosfum  mcaccepitTb  fpetamenfoturx  numcratio-  /^ni^f  Poftcriorc  vcr6&  naturalis&  ciuilis  obliga- 

nlt :  NUiil eam  refert  nifi  quod  prtore  cafu nuila  tio  nATcitut  ex  lUpuIatione ,  &  confcqueniet  a^io 

«llinBiobli{gan'o  necmtaraUs  needaOlicx  pro-  fcdopcper 4o]i exccptioncmdidiMff.ftltftficfi» 

mflEoncwniiiiani  frfti  fiibtffmildffin»^iwrniimr  aocSe&u4Xz.iMU  mMmAm^. 

}i»  IDBM  librDi7.«4PlMitiam. 

Vmfundus,  vdhomoper  condi^onem  pedtus  eflet:  puto  >koc  nosiure 
^^ni,  rt  poft  iudidum  accepcum  cadaomnisieftituendafit:  idcftomne» 
^uod  habiturus  efletadoryii  litkconteftaadc  *  tempoie  rolutus  fuiflet 

bBtqmiqocMllilbaMladiftindiodlfidcftttftbm, 

AdLCintpUkLMfl»  antelitefncontcdatara  pcrccptitquaratur.  Con' 

didhoncscnim  qux  Um  lunrtquc  niliil  nifirrpcti- 

Rat.  dvB.  CeitlcoadlAlocftllTlftiiatiSjVt  tioncs  funteius  fcilicet  rei  qua:  aliquando  noftra 

fuot  condidliones  omneSt  qtutnmi  qtrippenalla  fuitjcuiufmodi  eftcondidlolndebitide  quaini^. 

cnamctaiur  inreradione>bl>oa!fideit«$.4A«MNHN  LuCM(md$S.inM.oh  remdatirenoQfecuu.Ob 

lnflg.de dSm».  Condi^o  aotem  nihil  nifi  rcpetiao  tnrpem  vcl  iniuflam  caulam  velfinecailfc^Etlnbie 

eil,  ideoque  lolemus dicere condidllonisadioae  coodlftiooibusomnes fru6us  vcntant,eiiam qul 

id  foloaitepctiquodiolutumeflLt.C.ii(r«niiA.fli-  ■otcUcemconteftatampcrccpii&rconfumpiifunt, 

dWlAtHBiflMnni  fiinili  »1 1 1  iiii  I  [  iiiilidin  quia  funt  naturalcs  vt  Paulusloanitur  tMl.ind^iti 

nempetiti,mimqnamado(isfiioninC|OecnMg;ii  tijKfrMd,iS,ut.  ldcftnanicalcniiubentcszqaicc« 

flli  qul  po(l,qua(t  qui  «nceliiemconcdhiciffl  per-  tcm  qobd  cqaiiBmmn  (k  rem  meam  qoc  ei  fiii£i 

cqpd ianc»  quandoqaidem ex  realiena  perccptos  vel cx nulla,  velexiniuOa  caura  ad  tc  perncnii mihi 

.  «Osdle  oeceOiecft»  cura  nemo  rem  foam poiSt co-  reflitui :  OcccnBCnim  condi^oncs ,  licct  noo  piu 

dicerc nlfi  \inTtMt.ftfr.vfufrjpumxmut,  FraAns  gnent  cum cqiiitaie,mcgitt8mea  mcra iorlsratio*' 

cnim  non  nifiiure  loli  ac  dominij  pcrciptuntur  /.  rc,  qn2im  iq  litatc  nitunt  ir   Q  n  autcm  faftofuo 

^fatxy^Aji^.dtvfuT.  Ecg>£(U&usin  condidio-  proprio  dominiom  rei  fuzamiiit,non  ita  facilcad- 

aem  ▼enire  nomquam  pomuic »  oon  magis  qutai  mlcteBdasefletad  rcpetiiioncm  nifiseqiiitaccmaxl- 

vfurar  quz  vicemiTuAui]obtinent,ncc  tacilc  a  frii-  maadiuU3rctur:c]uxporro  zqoitastanto  faur.rabi- 

ftibos  fepararipolfonc        )4Js/.fMi.ii{.w.D  e  c  .  liote  eum  fa^t,  vi  ft  odlus  omnes  reflitui  oporieat, 

QoaleqQideftcdmpetlcartalcdaridebetl.t.«nik  qalacondiftioiictiftxperqoasresrcpetitiur,  ho« 

rit.  Ncalioqutiniprobolttigatotlquinulloiureli-  ipfo  dantur  avi  rci  reftitutionf,  non  ctiamiilxqux 

tcm  contei^acur,  (uaprofu  frultcauo,contra  1  btmi-  competunt  ad  dandum  lic^t  ex  its  quoqoc  fcudus 

mm  i^.tnfr.mmUist.  NamfcUtifloontefhtioiacit  teftituarar.  NoiiaocemrelUtnifetTiderontftnoii 

tnalxBdei  pofrciforem  etlam  eum  qni  antcabonz  fruAus  quoqueomncsreftitueicrar/.t'i//M»»M»  t8,lB 

fidci  poircflor  fuit.  Sunt  enim  poircilores  omnes  frimif.  &  S.t.&  ftq.^.  i»  Ttuuna  &  f.fi  dtitoHtm  tnfrm 

poftUtem  contcftatam  paresid  cft  prxdoncs  Lftd  dtvfttr.iiniS.Lflmtfiinrtftituiitntn.l.  hM  nrbnf^X 

^ fi iy$.fiMttfupr.dthtrtd^tit.l  fi hmo  ^yfufrJ* rti  rtftitutrt  75.  Lvh. dt  vtrb.figntfic.  Renictitionis  cnmi 

ri»<itc.Iniquam  autem  eilet  malz  Hdei  poiTeflorem  verbo ,  tota  tci  vhiluas  continetur  /.  (itm  Pran  8 r. 

lucrari(rii£bisqaosexrealienapercepi(ret  L&tx  flN&lir.  Exttahascondidione^aliKomnespcttcio* 

^trft ^^,$.\MdM.nt.  Ergo  debettsqui  condiAio-  ncstantiim  runt,nonetiam  rcperitionet,tdc6quc 

ne  conucniturfcuftusomnestcititacrequos  per-  nonreftitutionemrcicontincnt,fcdfolutioncmvt 

ceph,adc6que  quospcrdperepotaitkdielitiscon-  hcc  lezk>qaltiu:Proiade  oecfroAafl  in  cas  vcntco 

ccftatc  Lfi nmk  6t.f.u  ttd.  quia  eos  percepiiTet  aot  poflant  proptcr  ipiias  rei  rcftitotioncm  (ed  dunco* 

perciperepoiaiftet  pccitorniitisconteftandctcm-  xatunquam  caufa,ideft,tanquamidquodhabtttt* 

porcpczftitaelresfuiflct:  Quod omne  vno riapi  rasfuer.itadorn  litisconteftandsrtcmporcfoluta 

Boninc  fig^ficaccjccxprimcre  prodentes  noihi  dresfittflet,idcft,fipetitamremprxftarequ^m]i' 

kAmtUfrMrAx<aMiJLMJii^^Mif*^.  Ih  temconteftarimalnilTetj  necenim  potcft  negari 

ciiqaeparcondiAionamomniumcaufaeltquaeln  qain  faltem  exindeiudiciaiciii  iTiornm  feccrit  Lnt- 

Edbnam  aAlones  fempcc  font  §,t^Amm Infiit.  m0it.f.iM  fmk.MkJiifiinfinffddri (dfn  Li,i>tJnfrM 

Mm.  te  de  qnlbQt  nptnlanas  ie  A  f.  a.  dr  vfnr.  F/cr.Fraftm  aatem  n!c  qootics  dieo  natnralet  ac- 

Ad  dtfferentiam  aAionis  in  rem  iJ  eft  vitid  citio-  ce(Iioncsintelligo,tdcft,qtix  ex  rc  ip^apeiita  natu- 

niSitn  qaa  di&ingacodum  cfttan  bonaean  veru  ma-  raliter  nafcuntuci  dc  quibus  in  d.Liadtlatit  &d.lTi- 

he  ftdei  polfeflbr  fh  itqoieonucnittir.  Nam  malc  imnmt.  Non  etiam  dniles ,  qaalet  font  vforc  tnam 

fidcipofrciTor  tcneturomnes  omnino  fniiSus  rcfti-  noii  natuta  feii  iure  prTcijiiniUiir ,  v:  clcgantcr  Pj- 

tuete.eciamperccptosaotelitccooteftatam,adc6-  pinianus  fccibit  in  d.  l^.finMUi  6i.infrmi».dtrti 

qm  cA(iuiiptos,bon«  fidol  ver6  poflellbr  nonitem  vMr.  Vfnne  cnim  ex  condl6Uoaibas  nolbr  vn- 

fcd  qnos  ficrcepir  dumuxata  Htecontcftata /.tfr-  quain  praeftantur  ,  ideft  nc  quidcm  tllius  temporis 

tpm  tx.C.4l<  m  vtnd.  quamuis  non  itt  coeendus,  bo-  quod  fccutam  cft  Uicm  conccftatam »  ncc  11  aga- 

tae  fid^  pofleftorlas  fuam  tamlhcfli  iMdcnfam  tnr  de  condiMonenttnrtUpBtaliideblti  4.^g*u 

te\lnc\tKrtljtiid40.vbidixifnpr.dtbtrtdfetk.\ipt-  C.dtttndiS.  indth.  qula  fcilicct vfurae  non  expe- 

riculum  entm  fatiprzftadi  ea  ratio  percinec  non  ad  caoia ipia  quc  fui  natura ftecilis  cft»  ncc aliam  pe- 

pcHculom  reftitucndoram  frDauum,quorum  fci-  cnniain  potlr  M  ex  negotlailonc  peidplnntur, 

Kcet  reft!f.uif)r.C'I.trnnum  nulium  incurrit  fed  lit-  ncc  proindc  cci  tiini  cft  cas  pcrcepturum  finfTc 

ccumduauxatanuccit.SediameQiacondiAioni>  «aoreffl  ctiamit  litia  conutiatc  ccmpore  lolota 
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Se  pecSQla  vcl  refticuta  fuilTet.  Quaaiuis  vfuix  otnnibiu  intclligcndum  quod  fcdptam  e2l  in 

quzauteliteinconteftatamdcbcrlcaBperunt,non  LlitliMmty.  ^diis L  fibmhemf.  i.fnfr.dtrti.vin^ 

idcif  co  de(inantliteconte(latacurrflre,qui  fenfijs  l^.  lajuaw  $.  qnMntum  fupr.  ad  exh:b.  Nihil  au- 

c(iU$tt(oitft*tMjynifMvftir.niocuimasuiEn»r.u  tem  Intertft  an  \uc  \ev,^s  litu  lonttfiMdd  vt  Fi». 

Dt(did.i.dttrrtr.pr«gm4t.  Nolotamcnquoddixide  tentix, an vt  viil(;o Urii (onrr/?4ftf.  Idemenlmtem» 

fcuftibus  naturalibusad  cos  reftringere,  4«*^  £>»  cjft  'icac  &  Mf^imfb  inidicf  Ht  Mtifti.  Bonz 

cialiori  nominc  natuiales  appeihntar  ad  ditle*  ndel  ittdldontni  abttritio  cft.  In  wenim  accef- 

tentiaro  induftcialium.    Nam  8t  induAriales  na-  /loties  omnes  8c  natucales  &  daUei  debentur  oc 

turalesfunt*  fie.exiiiAoiuuitc  proucniiiiic»  liccc  <tie mocx*ficn(&inJcgatitfiefideicommiffispa^. 

etiam  hdtam  honints  fe  cvltatam  reqainmt  tig.  thlspcr  tftjpaaa  cs leffaimento ,  quae  Ucdt  ftnobi 

ktMfiia  4S.  ^t  dtquir.  rer.  dmin.  §.  (i  quii  k  nm  Ht  fui  natura»  hicparte  tamen  aflionum  bonzfi- 

imii»9        dt  m.  diMif.  Deniquc  induftrtales  deiius  A(iuit«riminiicatari.m«r4{2.  jf.iit^M/iiii 

qiioqae  mtdbi  acecffioiict  Ditaralcs  fafic  noa  d^l>i>IA<w  fi.fMu»f4&ftqq.inJr.dt  vfmJUmmim» 

cmiles.  Iden  crgo  etiam  inilfit  liiriscft,  9t de  fmycJm^.ua4^g9»Mim^fH^^ 

I  ^Seruumtuum imprudcns afurcbonafidecmi. is cxpeculio^quodadtc 
pertlncbat , hominem  parauit ,  qui  mihi  tiaditiis  cft.  Sabmus ,  CalTius,  pofTe tc 
mihihomincm  condiccre.fcd^fi  quid  mihiabeflct  cx  ncgotio,  quod  is  gcffiflret, 
intliccm  me  tccumaclurum.  &hoc  vcrumcfi:.  nam  &  lulianus  ait  vidcndum, 
ne dominus  intcgram  cx cmpto  atflionem  habeat ,  'venditot  autcm  condiccre 
poflitbon.^:  hdei  emptori.'quoda(l  peculiaresnummosattinet'*  (i  extanr,vin- 
dicare  eos  doidinus  pocdl,fedaAbne  dc  peculiotenecar  veiiditori,vc  pretiui|x 
(bluac»*  confumpti  (tnt,  adtio  de  peculio  euaneTcit^ied  adiiccre  debuit  lulia* 
ous,*abn  alittr  domino  ierui  venditoretn  ex  c  mjio  ceneri,  quam  li  ci  pretiiim 
fi>lidum,&  quaecumque,fl  cumliberbcontraxiilet,  deberentur.  dominuslertti 
piicftaret idem  dici  dcbet ,  bonx  fidei  pofleiTori  Ibluiflet ,  taniena^ones» 
qaas  adueifus  eum  habMm,pt3e{bie  doaoin 

dd^l' StmmtHam.  twi/:  Confequen$igiturcft,vtPamphiln$,quipef 

Scichum  femum  tuum  acquiri  tibi  non  potuit,  ac« 

Obfcurus  eft  iiic  §.  SC  valdc  intricatus ,  vt  fiint  quiratur  mihi  Sttchum  bona  fide  poflideati :  Ex 

»lix  fcr^  omncs^us cx  libcispiuU  Aimptx func  rcgulaiurisqucvultrtquibuscanbusferuusvnius 

legcs,  quemadmodoro  ex  Accatfi|gloiSsflr clio.  bcipafide ab  atio poireflus  domino  acquirerc  non 

rom  intcrprctnm  conimenrariis  facilc  c(l  iticcl-  sotcft,  autlibcr  homofibi,  acquirat  omnimodo 

Ikere.  Spcciem  /.  fiogerc  U  quid  Sabmus  &  bonc  fidei  poireiroci  fi  alind  nihilobflci  Im,  fA 

C^ffins  Hbi  Tolaerint  rxplicare  non  eft  diffitile.  tm*  fide  ij.  <i.  gtmrdlittr  injr.  dt  Mqtar.  rtr.  Onmi. 

Sed  quid  lulianus  arl  S  b  ni     Cinij  fcntcntlim  Ug.  Ubirhtmo  10.  de fiipul.  fautr.  Scd  hoc  ita  fi  vt 

addidctit»  quid  cucfum  Pauius  ad  iuliani  addi>  pofuimus  Pamphilum  uadideric  mihi  SemptO" 

' donem ,  hoe  ver6  eft  quod  dblcanm  faeic  lod  nia^nonStlcho fetoo rai»;  Alioqui  fi Stidiotra.* 

huius  interptct.itioncm.  Spccics  igitur  ita  confli-  ditus  clTct  non  magii  acquitcrctur  mihi,  quam 

tueiida  cft,Scriiuni  tuuni  Stichum  imprudensego  tibi,  aut  ipfi  fetuo,  qui  acquiUiionisomninu  in» 

emi  ^  fure  Masuio ,  id  eft  bona  fide  cura  Mxnij  capax  cft :  quamuis  acqtiireretor  homini  llben» 

eum  clTc  exiftirrarcm.  Is  Siichns  cum  habccec  bona  fiJc  fcruicnti,  ciiiji  in  co  v:  in.iliis  plcrtf. 

peculium  duplicis  gcncris  vt^'  ia  Ug.  huuqum-  que  melioccondiciocft,  quamfcrui  d.Ug.fiftrHm, 

iari9.  $.  I.  inji'.  hfimL  vnum  quod  ad  te  ve-  Idcoque  nimirom  ponit  oend  Pauliu  iraditum 

rum  dominum,  alteium  quod  admc  bonac  fidci  mihi  a  Scmpronio  fuiirc  Pjm|.hilnm  ,  vt  appa- 

cniptorcm  pcrtinebat ,  cx  peculio  (uo  compara-  rcat  ex  ciadidunc  illa  mcum  tadum  efie.  Nec 

oitPamphilum^Sempconio.Pamphilumtradidit  clt  qubd  quis  ohiiciat  crrafle  Sempronium  in 

miht  Sctnpronius.  llla  incurrit  pritna  infpcdikio,  tradcnJo  Pamphilo  ciim  traJideiit  cum  Sticho 

Cuifi(acqiiiliiumPamphilidominium,mihtncan  tanquam  lcruo  meo,  qui  erac  tnus.  Neminem 

tibi.>  Vldcbatureaimtiblqm&am.cum&^Stt-  vet6  etrantcm  fuam  rcm  amittece  Iig.  fifnctare^ 


chovcrctao,&exretuaGompacat(iscirccSedta>  Ur  35.  ttdtm  tituk  leg.  x..  §.  fuhttiiui  infr.  dt 

racn  veciuseftmihiefTcacqnifitamnbntibi,  non  AS.  tuuf.  dtt.  Ug.  fdlfm  4).  in  frintif.  &  S.  I.' 

ob  idtaniura,  qubdfecuotuo SUchoiraditusnon  infir.  dt  fkrt.  kg.  fi  quit  vxori  (,1.  §.  ium  Titii  Itg. 

fitfedmihi.  VciumeUam  quianonpotacfitac-  fi  ii  qtii  rtm  pi^tri  &6.  i.  fi  tu  lainm  nd.  titiU* 

quicl  tibi  per  feiviam  coam  qtMm  non  polfideas.  Ug.  &  fi  wiftnfum  15.  $.  vlt.  dt  tmpt.   Non  cnim 

Ncc  Ti  fcruo  tiio  Sticko  non  mihi  traditus  cflet  hicerrorvllus  elt  in  volantJtc  Scmpronij  doml- 

^^mphilus  Lfiftnmii.inff.di4Cfuir.rer.  if«iMta.qaa  nium  rei  fuK  cransfcrrc  in  Scichum  volentis,  fcd 

i^rardNiCi  Accnriiiun,  tc  oonir^  putet.  Solos  in  tfpinione  tiutti&m  quod  putetSdchom  tctwun 

cnimcarusillecrcipiciiduscfl  qjo  acqiiiraturali-  mcum  circ  ,  ciiii  tuus  lli.    Qjji  crror  liccj  non 

qaidpcf  fcruomfugiciuum,  auccumquoliberate  fic  in  caufafVt  male  pauc  Accurftus,  fcd  io 

ii/ik«mQt4lMiamtB.iLfim  zi.  i.vU.inkJt$likr*  pctfiniKiilsqiiidonuQaafik  Sckhi,  non  1 

Toai.111.  -                 ¥  i 


Digitized  by  Google 


ANTONII  PABRI  I.C.  RATIONALIA 


migi?  Jmpcdit  trar.  flatloncm  dorolnij  qu^m  fi  ef- 
fet  crroc  In  caufa,qui  numqaam  impcdit ,  vt  appa- 
retextoto  Tif.  dt(ond$S.mdtb.  Tantoquc  mintuin 
cafu  propofiio ,  qubdnon  cnm  co  contraaomeft 
qaifedominom  Stichi  falR»  diccrci  rc  m  d.ltg. 
fdlfm,  cum  eo  qui  fccreditoremwt  procaratorem 
falfb  adfenerabar,  fcd  cum  Sticho  ipfo  in  cuiuspcr- 
fona  nullu!  crrorfaberatneque  fubnantizneque 
accidcntis.  Hoc  igltur  its  pofito  ait  Paulus  Sabi- 
nutn  &  CaiHum  exidimarTe ,  pofle  tePamphtlum 
mihi  condiccie,  quod  ex  lulianoqnoque  faiptum 
cft ,  Ccab  coprobatum  in  l.fiftrimi^.  S.  i.inft.  it 
4Si»n.tmft.  Condidioncmtibi  dant  nonvindica- 
tionCiquia  domirtum  mihi  acquifiiam  fuit  non  ci- 
bi,  per  traditionem  fcilicec  mihifa(^am  :  Ncmo 
autcin  rcm  fuamcondicitnilia  fure/.pir^r.F^/r. 
i]Utm.(duut.Es,o  vcrb  fur  non  fum,qui  Sc  bona  fide 
Silchum  emia  Mxuio  quamuis  fuie ,  ic  Paraphi- 
lum  a  Scmproniu  xquc  bona  H  Je  quafi  meum  ac- 
ccpi.  Cuc  verbtibidacur  conJiaio,cefrantc  viadi- 
cationc  ?  Ncmpc  quia  Itcct  pcr  craditioncm  mihi 
fadam  cftc£lus  fim  dominus,attamcn  verum  cft  ex 
falfa  caufa  dominiom  ad  me  pcrueniire.Ncccnim 
Pamphilum  huncmihi  tradidifrctScmpronius  nifi 
Stichummcura  cflccxiftimiflctjfolutumqucPam- 
pfaili  prccium  ci  meis  nummis,  quod  tamcn  fucrat 
folutum  cxtuis.  Einamquercm  vcnditamtr.idere 
veoditor  folct  tk  debct  a  quo  viciHtm  domiiiium 
nummorum  precij  (perarcpofGt  itxttftpto  ii. 
dt  dllien.tmpt.  Non  aurcm  potuitab  alio,qu^m  a  tc 
fibi  acquircre  dominium  nummorum  ,  qui  cx  tuo 
erant  pcculio.Sed quarnam crit  hxc  condifiio:  An 
fortc  indcbiti  faitcm  vtili  ad  euiiandum  circiiiium 
vt  M i.  d»minm^^,infT.it(»Hd. ittdtb.l.vidumm ^jnfr. fi 
(mplufquAmptr  Itg.  ftlctd,  vt  fencit  Accurfius?  Non 
puto.  Ncquccnim  condiiflio illa  daiur  aii j ,  quam 
ei  ipiiquiibluic  l.  i.&pMff. dt (tnd$3,indtb  autcuius 
faltemnominefoiutumfuic  l.i.l.mdtbium  4j.t»4. 
M.extracafum  /.  mc  nouum  yiuniiu  iTib.  prtfid.iod.tU. 
non  ciiam  illi  cum  quo  nuUuii)  r.cgotlum  geftam 
e^i.l.i.l.fimsrui^.tod.  ttt.  S  cutincquecontra 
alium  datur ,  quam  contra  cum  cui  folutum  fuir, 
ooncontra cum  cui  lotutioproficit  /.  biiftUi  .^$.tod. 
tit,  Hic  autcra  nullum  inter  nie  &  tegclium  cft  ne- 
gotium,ncquc  intcr  tc  Sc  Sempronlum,fcd  tant  m 
intec  Sempronium  &me.Dlccndumigiturc{l,po- 
tiilscondidionem  illameflelinecaufa:  nectccur- 
rere  nos  oportcic  ad  %'tilcm  condi6tioncm  indcbi- 
ti  qaam  h!c  Accui£noftcrc6miiufcitiu',nec  enlm 
oegari  poteft,linc  cauracflepcncsmePamphilum, 
cilm  ncquc  pcr  fcruu  mcum  fcd  per  tuum  emptus 
fueric,ncqucex  nummis  nieis,fcd  cxtuis.  Ade6  vt 
&  Stichumipfum  tanquam  luum  vinJicarc  pudis 
fl  vclis ,  &  przccrc^  numroos  peculiarcs  ex  quibui 
foluic  precium  Pamphili ,  ii  adhuc  cxtent ,  vt  bic 
fcriptum  ell  (lue  ez  luliano  fiDe  quod  probabiltus 
cftcx  Pauloipfo.  Quid  cnimcft  qnod  Stichi  do- 
minium  Sc  numraorum  quotex  pccuhocuo  habc- 
bat,auferre  tibi potucriti  Scd  huc  ita  tamen  quan. 
nun ad  nummos pcrtinct,  fi  Pamphilum  praccerc^ 
noltt  condiccre.  Nam  fi  condicat  Pamphilum 
xquum  non  eft  vt  liceat  tibi  eriam  nummos  vindi- 
caie  aScmpronio,  qui  mihi  ccnctur  decui£tione 
Pamphili,&quemlta  ncccflecflet&  fuo  Pamphi- 
lo ,  &  Pamphili  prtdo  carerc:  quodeuidcnterab- 
fuidum  &  iniquumeflct,  (luandoqutdem  nec  rei 
vcnditx  dominiumaUcer  difcedcrc  potcft  ivendl- 
«oicdonaino,&iaempco(emciauGrc,quiim  ii  pre- 


cinm  ab  emptore  folutumfit  trannitopccunic  io^ 
minio  in  vcndic<ircm,aut  aliter  co  nominc  fatisfa- 
&iim  Ufutd  Ttndidi  i^J.vt  rti^i.dt(»f.trxmpt.i,.nndks 
Hi/fufcrrr.dia//.  Sicque  intcUigi  dtbtcquoii  decon- 
di£tionc  l'amphili  &c  viiidicacionc  cu.;rum  nam* 
moril  tibidandatradtiiieftinhoc  f>.  vc  fcTlicctaU 
cecutraafiione  conccncus  eflcdebcas  ncc  rtrain- 
que  excrcere  po(ris,quod  &,'  ex  fcquentibus  ch:  ii^s 
3pp3rcbit:Aliudcftlidevtrd)CandoStichr>tra^te- 
mos.  Nihil  cnim  prohibct  quoniinus  &  Pamphi-> 
lum  condicas  milii,&  Stlchum  qunqi^c  .\  me  vindi' 
ccs,ci)ra  &  Siicbus  iam  tuiu  tir,&  Pipliilum  tnum 
ficri  trquum  fic,  ob  rationcm  quam  furti  attuli- 
mus.  Ca:tetiita  fi  hominem  mihi  condicas,  qLicin 
Stichus  rcruustuuscmlcquidcm  ex  ntimmis  luis, 
fed  qui traditus n  thi eft.id cft  Pacr.philum,Kqiium 
erit  mihl  vicifllm  conrra  te  aAioncm  dati  dc  iii- 
dcninitacc,  ft  quid  viciflHin  miht  abfltro  nomine, 
id  cft  li  quid  damni  Sc  incommodi  pair.s  lim  ub jj 
quod  Pamphilus  mihi  tridirus  mcurque  eftc£tjs 
facrit:  Vt  puta  Ci  ex  eiusde1i£to  afiione  noxali  con- 
.  ucntut  maluctim  damnum  (<<?-:iiicrc  quatn  cum 
noxz  dederc  l.fibondfiie  ii.  &  fcq.fupr.dtntxjUjiA. 
aatcxmaloipfui$conti:nnu  ifc  pcciifio,quoil il'c  i 
melubcbar,  pcxltarc  aliquid coa6li'i lin-'.  Ciltn 
cnim  per  coiididio:icm  id  ap.as,  vt  Pamphilusqtii 
hoJie  meuscft  tuus  R^: ,  taiiqnam  qni  .tb  iiiitiu 
luutfieri  dcbuciit ,  caui  oniniurn  rationcm  habeii 
oportcr  qu2  habecctur  ft  tuus  ab  initio  fuilfet: 
Quo  cafu  nullutu  vtique  ex  cius  dclifVisauc  con- 
tradlibusdamniim  pallusfuiflemjlcd  Mtnm  quan- 
lum  id  cuo  damno&  incommodo  tcflilTcr.  At  qua- 
iiam ob fccrn adVionc'  Quin quicquiil  a  rac piarfti- 
tum  e(l  ob  acquilitum  Pamplnluro  impcndcrim 
vcrcin  tem  mcam  aatfaltemobrcm  nicam,&  aiii- 
mo  me  libcranii  potiils  quiir:-»  aliom  obligaiidi: 
Quodciimaccidit,placctnullamconominea&'o- 
nem  compeccre  fed  tant:\m  rccencinncm  l.inboe 
ludicium  i^f.i.Lfiqtiii  i^fup.Ctnsnmn.dmtd.  auc  li  pcr 
errorem  omiira  fic  reccntio ,  dandam  lnlius  ponci- 
fionis  condiclioncm  L  qui  txcq>tiorcm  40.  §.  fi psrt 
ii^r.dtcondi{l.indtb.  Acque  tia  icncit  Azn  a|inH  Ac- 
curftum  .  fcd  malc,  icoiniunoimprGba[>ilitcr,nec 
cnim  agltur  viiquam  pcr  rctcr.f  ionciii ,  &  iii  hbris 
noftris  paflHm  adioni opponitur  rctcniio ;  ncqae 
vctbpoflldenci  &iusrcieiuianis  habcnti  vhroda- 
ri (olctaStio  f.i.Jnfiit.dt a(li9H.l.t.it;fr.depignor.  Me- 
liiiscrgo  AccurrtuspolUlugnlinuin  aChorxmdat 
ncgotiorUm  geftorum  dc  peculio  mihi  crkntr.i  le 
qui  condicit  Pamphtlura  cx  l.dfquin  19.  ^.fitibero 
fvpr.  it  titgot.  gefi.  quia  reucta  &  ift"cc\'i  ip/o  gcfli 
tuuin  negotium.poftqujin  percondi<^l:iniienia'.in- 
cas  ^  me  Pamphilum ,  liccc  in  i|'ro  <»tftu  non  h.i- 
bucrimanimum  teobliganJi?  Plcru:r.quecnim  id 
accidit  vtextraidquod  agitur,t3Ctcanbligario  naf- 
cnur,{nquit  Poroponluun/.tx/OT  ij.  iH  fm,ir.fr,(9m' 
moi.  S:d  camrn  adio  hxc  non  datur,  iiifi  cum  ad- 
icAione  illi  de  pcrulio  vt  cx  Sabinn  &  CiQioiii 
hacipfafpecic  fcribic  lulianus  ini.l  fiftrumii,.S.t. 
i*  dSwH.  tmft.  q-iia  non  vltra  pccnh)  taxacionem 
coudemnandus  eftdominus,  vtfcriptumeft  iuS. 
rU.tHfd.ltg.\hl  lic^cagaturdc  dominoferui  vendcn- 
tis,noD  aliud  camen  iuris  eft  in  dominorcruiemen- 
tis.  Vtroqueftquidcm  cafu  dominiiscx  feruicofl- 
tradru  conueoltur^qux  res  inducicadkionem  dc  pe* 
culio.Eamqueadiediioncm  ^  Paulo  hic  prztermip 
fam  fuillc  miror.  Seqattur  apud  Paulnm  &  het 
rumtfi.  Qu«  vcrba  notari  volo  aduetfus  errorem 
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Accurlt)^  nobis  iam  refutatumtquicondidionein 
de qu« diximos  intcrprctitur  dc  vtill  condidione 
indcbiti-.Quafi  ex  x  ]aiutctantum  dctor  &c  circui 
cus  vitandi  gratia  non  cx  mera  iuris  ratione.  Quod 
fi  ita  efl'et,cqoam  dtcerc  Paulas  debuciat  Sabini  Sc 
CaQi j  fententiam,  non  vcram.  Q^ndni  autcm  vcr* 
videri  dcbeat  in  «o  qiiod  dat  tibi  contra  mc  Para- 
philt  condiaioncm?  Anforii  qubdditcaacondi- 
£tio  tibicontraSeroproniumdiri  potiiis  dcbcrcl? 
VI  putani  interpcetes.Hoc  vcro  tam  falfuin  cgo  ef- 
fe  arbitror,  qo^m  veractl  conti  viaSabini  &  Caflij 
fentcntia.  Nimquoda.fcrc  Accur{ius  ad  Scmpro- 
Dium  condidlionc  ob!igtndum,  quia,  ir.quit,  nca 
fuit  hberatus  cum  alij  folucrtt  ided  Pamphilum 
tradiderit  qu^m  cui  debuit  [  tradendus  cnim  libi 
erat ,  noa  mihi  cdm  &  S:ichi  dominus  eflcs ,  qui 
emebat ,  6:  nummorum  quos  in  caofam  prccij  foU 
uebat  ]  fancadrcmnonpcttinet.Quidcnimpoflru 
Sempronioimputarc  curPamphilum  qucm  vende- 
baitradideritmihi,  quem  Stichi  cmptoiis  domi- 
nom  ^flecxiftimabatjiieinqiic  nummorumexqui- 
bujprccium  folucbarmjScd  cfl.>quod  vult  Acciir- 
fius  pofTe  impurari  Sctnpcuniu curmihi  Pamphi- 
lom  cradident,  pntius  q  :am  libi.  Nihil  aliud  cx  eo 
infvrre  poflis,  nifi  quodperindeiencridcbcat  acfi 
nomlum  Pamphilamtfadidiflet :  qiio  ttmcn  cafu 
non  condiclione  tcncicuic  ad  dandum  Pami>hi- 
lum  fed  adtone  ex  vcndito  ad  curo  tradendum» 
quod  longi  diucrfjm  eft.  Hocautcm,  quodcx 
Sabini  ^  Cairij  fcntentia  Paulus  dixcrat  poflc  tc 
mihl  Pamphiium  condicere  Sc  inuicem  me  le- 
cum  agcrefi  quid  ex  PamphiU  ncgotio  mihi  abfit, 
vcrum  etlcprobathisvcrbis,  K*m&luluifmdttn- 
dendum  Ht  dmtnm  inttgr*m  ix  tmfi»  MliaBtm  bd- 
btMt ,  vtndittr  duttm  f$fit  toniiitrt  httu  jiiti  tmpttrL 
Qujc  taroen  ratio  qub  pcitineat  difhcilc  vidctur 
diccre ,  cum  probcc  poriuf  nonefle  tibi  d.indtra 
condiAioncm  contra  mc  fi:d  Semproi^o ,  tibi  verb 
•ftioncm  ex  empto  contra  Scmpronium :  tt  fan^ 
hoc  i^um  c(l  quod  lulianusait ,  fed  vtprobct  id 
quod  ex  Sabino?f  Caflio  retulcrat  polfc  te  mihi 
Pamphilum  conaicerc.-irgumento a maioriad  mi- 
nus,vtegoquidero  akbitror,in  huncmodumexpU- 
c«ndo.Nani  fi  tibi  domino  Siichi,qui  a  Sempronio 
ex  tuis  nummis  cmit  Pamphilum ,  perinittenduro 
c(l  Ttagascxcmpto  contraSempronium  ,  quarfita 
nimirum  tibi  adione  (  erfonali  ex  contriClu  ferul 
mi.  quc  per  ira Jitionem  mibi  fadam  tolli  runimo 
lurenonpoiuit,  fitn  faflimmihi  traditionemra- 
cam  habcrc  nolis ,  muho  magis  dicendum  eft ,  fi  c 
contrario  ratam  lubcos  traditionem  mihi  faAam, 
arquc  ita  a^tionem  cx  cmpto  omittasqua:  flriA  j 
iurc  tibi  cnmpctit ,  dandam  tibi  clfc  condi^ioncm 
contrame,  qiiafi  qtizfito  mihi  pet  eara  tradicio- 
ncm  dominio  Pamphili,  feJ  tibi  rcftitucndo  in  vi- 
cein  aAioniscx  empro  quam  amictis  contra  Scm- 
pronium  fi  malis  Pamphilummihi  c6dicere,quam 
contra  Scmpronium  agerc  ex  cmpto  >d  traditio- 
ncm:  Neceiiimaiiqiiam  co  mihiaatfemproiuoht 
iciiuria.  Nonmihi,  cuoniam  nihilmcaintereftan 
coadicacur  mfhi  Pamph  lus  i.  te,andScmpronio 
ci\m  reritierc  iiluin  nonpofltm  ncc  effugcrc  cjuin 
ctiaatctbiFeditucre  debcam,limc[e(3^coBUcnias, 
«ut  SemfHToniofi  cmtraS«mpr(Miium  malis  agcce 
«xcmpto  rt  cumtibiiradat,  qatppc  qacmnonali- 
tcrpoflit  tibi  prarftare ,  qit4m  fi  cam  mihicondt- 
cdt  :Ncc  rurfu  m  Scmpronio  ,cuius  fimiHtcr  oihil  in- 
ccrdi  an  mihi  potiu!  Pampiiiiuai  coodic^ ,  cun 
Tom.  111. 


ita  fiat  vtipreabaflionecxempto  Iibetefjr,nccdc 
condicendo  P.tmphilo  lahorarc  amplitis  dcbcat. 
Eadcm  crgo  iutis  latio  facit  vc  l^iimphili  nomine 
tcoeatut  tibi  Sempronius  cx  empto,  &  fimul  po(£t 
eum  mihi  condiccre,  ncmpc  quia  tradendoiliain 
mihi,tradidit  vtiqucal  j  quam  cuiexcontra&utri- 
dcrc  dcbuit.ciim  a<3io  «x  cmpto  nulU  mihi  acqul- 
ri  potucrii  per  Stichiim:  qui tuus  f.ilt  non  ineus,fie 
ex  tuisntimmis  non  cxmcisPamphiUimcompara- 
uit,  necco  miniis  utr.cn  tranflutitScm)>roniusin 
mc  dominium  per  traditionem  ci\m  traiufereadi 
dominij  &  iniinum &  caufam  habuccit.  Qjj^xnam 
autem  etit  nir/um  hafc  condidkio^An  certi  gcnera- 
lisaut  indebtti,vtput.icAccurfius?Nchzcquidem» 
fcd  condidUo  fine  caufa  vt  in  przcedcntc  cafu  dixi. 
miis.  An  non  erim  vei^  ('ocell dlcetc  Scmpronius 
elfc  Pamphilum  penesmefinc  caara.cQmate  con- 
uentus  aitionccx  cmptocogitur  cum  libi  tradcre 
aut  praedarc  quanti  tua  intercil  eo  nominc,  nullo 
t.imen  ii  mc  aut  ex  roeis  miromls  acccpco  precio? 
llia  tantum  dubiraiioincurrit,  qui  ncc  Accocfius 
noftcr  prircrmit;it.Ciir  non  vindicatio  Paraphili 
dctur  Sempronio  potius  quaiii  coudi^io,  ciitn 
Pamphill  dominium  i  Scmprrnio  numquamre- 
ccflcric,  qui:i  nccdominium  nummurum  tuoruni 
quos pro  precio  Sticlui\  (■jluit  h  te  igni>rantc  rece* 
diTc  potuit<<.  i  f»)rfiu  Jnjlu.de rtr.dimftd.l.  qu«d  pt». 
rfiiii  I9.i.i'/ r« 5 j  <f*  ««rr.fiwpr.Srd  bcn c  i c fpondcc  Ac- 
curfios  conualercete  fojutio«!c.Ti  ^rccij,  tuotittn- 
que  niimortun  dominlum  iii  Seinpionium  itinf- 
\hu  intclligi  cxco  quod  tu  agctttio  exemptocon- 
tra  Sempronium  ratam  habcas  prccij  foiuiionenii 
quia  ncc  alitcr  cx  cm  pto  agcrc  cmptori  permicti- 
tur,qujm  fi  priusoilcrat  pccc>.un>  vcttdiinii/.  liilut- 
Htu  ij  ^  offcrri  dt dilian.mpt.  Nam  qucmadmoJum 
is,  quicx  venditopctit  prcciumctiam  tanquam 
procuraioi  vendiioris  hocipfoadprobatvcDditio- 
nccn LftnmmTit^  49.  infr  mtnddt.  Ita  &  i  contrario 
qui  agit  cx  cn^pto  ad  rcm  tcadcndam,  cum  neceire 
efl  in  antcccdcnsncccfTiriumratam  habcre  prccii 
folutioncm, vt  &  in  i.  m/ttmnit  i^.f.vU.  fupr.  cond- 
liatur  mutuum  cx  poiitado  alicnx  pecuniz  credl- 
tx,  ildconfumprionc,  Itic  ratihabltione.Sequitur 
apudPaultim 

a  Quod  adpKitiiArti  Mumttuititim.lioc  ver6  iana 
cK  parcccxpHcauimus  iii  prccedencibus,nec  ratio- 
nerocb^cursm  lubcccuntbi  viiidicatio  nummo- 
rum  dada  (it  quns  cx  pcculio  tuo  Siichui  Sempro- 
nio  ibluit.Mai  (ctunc  enim  iu:,cihn  corum  domi- 
nium  a  t^inuito  vel  ignorar.tc  difcederc  iion  pt^- 
turrit:  mclior  cnim  coodicio  noflra  fiei i  potell  pu 
cos  quos  in  poccibte  habcmus.dctenor  non  poieft 
iMtlur  ly^JtrtgnLm.  Pocell  autcin  qHifqueviiidl- 
carc id  quod  fuum  cft  /.  Qtiinfm  17.6.  arj^ttUQ itifrM 
Mtr.& XTgtnt.lt7*T.Lia  rtm  x\.fupr,dtrti  wniiu.Scd  hoc 
ica  fi  nummi  cxrenc.quia  vulgaris  illa  tormula  vin- 
dicaiior.is  bMH  rtm  txiiire  Qmr  tumintAm  tft  m, 
non  niU  in  rcm  cxtantcm ,  adcoquc p.rj  fcniem  ca- 
dcrc  potefl.  Idcoque  hos  nuinmos  fi  vindicare 
veUs,f:eceireeiUcprobarceoi  ipfos^cflcquicx  tuo 
pcculio  funt  &  cadcm  ipfa  corpora  nummorum 
qua:  Sticluis  icruut  tnus  Scmpronio  fcluii.  Etfl 
cnim  confiflunt  in  quantit^tc ,  viiidicantur  tacr.en 
pcr  modum  rpecict  non  quantirati^  nec  pcrmuta- 
(ioncm  id  cll  iunCtioncm  in  fuo  gencre  rccipiunr, 
qaomodoalioquin  nummi  folcnc  Lfedfiuim  ji, 
ififr.dtltgdt.  I  .im{i.LfUutii^.^  /tA  boc  itn  ««<.ri/.  Vnde 
qA.  quod  ocquc  cam  quautiutc  compeniaiiuu: 
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quia  fpecici  quantitatem  non  fil  compenfatio, 
vt  ncqucin  atl  otiibusin  rcinolim  antc/rg.  vlt.  C. 
ie  (oniftnftt.  lcfque  cfl  quod  Paulus  fubiicit/rd 
«Smt  dt  fUuUo  ttnttur  vtHitttri  yt  prtmm  ftluat 
vt  intclijgamus  non  ficri  compcnfationcm  num- 
inonim  adhuc  c<tantium  cum  pecunia  qux  dc- 
bctur  pcr  adionem  de  peculio ,  ne  quidem  ad 
concurtcntcm  vfquequantitatcm  ,  vt  ncc  inltg.ft 
trtdusrp.  I.  ir/r,  itftcul.  Tcncris  crgo  Scmpro- 
nio  aifikione  dc  peculio  cx  coniradiu  S'.iclii  fctui 
tui  qui  emit  Pamphilum  ncc  foluit  precium.  Non 
enim  videri  poicft  foluilTc  cilra  foiucritcx  num- 
mistuis  quos  tu  hoJic  vindiccs,  Itg.  qutd  tuinci- 
tta  190.  dtrtgul.  ncc  folutum  videturqMod  eiiin- 
citur  Ug.  f  rtm  mtdm  lo,  ltg.fi  quit  altjim  46.  Itg. 
qui  rti  y^.  infr.  dt  ftlut.  t„umquc  lcruus  tuuj 
contraxciit ,  quamuis  concra£tum  eius  ratum 
habere  nolis,  qui  n.imtr.os  vindicas,  facerer.ou 
potcs  ,  quin  cx  cius  contradtj,  TKUt  cx  czceris, 
(altem  dc  peculio  tencaiis,  Nam  quominiis 
vindices  nummos  taos  ,  pruliibcii  non  potcs, 
necfi  Scmpronius  p.ifatus  lit  prjcllat:  tibi  con- 
didlioncm  ,  quam  aJuctfam  rae  habct.  Potcfk 
enim  ea  rcscxccpcioncm  acqutrcre  aductlus  con- 
didioncm  vt  1«  Itg.  (im  quu  jS.  S-  dt  felui.  Sci 
iion  a:qiie  aductius  viudicationcm.  Ncmo  li- 
quidcm  faain  tcin  idco  amittcce  cogenJus  ed 
quod  indemniiatcm  ab  alio  cunYcqiii  po(Iit  ttg. 
tttc  quifi  70.  dt  rti  vindic.  fufr.  Itg.  non  ttim  9.  infr. 
rtr,  amtt.  Itg.  ncmo  idti  171.  dt  rtguL  lur.  Adcb  po- 
tcntius  cilius  vindicationis ,  quam  condidiunir, 
quoniam^  liinj;c  pluscli ,  inciiin  iani  quid  clFc, 

3uani  mihi  adhuc  elFe  dcbicum.  (^ainquam 
ludctiamdici  poted  ,  lic^t  mtm\sapporiie>quod 
Accuifias  rcfpondct,  in  ipccied.  Ug.tiimquit^.  i. 
fauorabiiiotcm  clTc  caufam  debit«jrij  qui  cjt  cic- 
dicoiisluimar.dato,  quod  rcuocatum  it;norabac, 
Titio  foluerat ,  quamuis  dolo  n;alo  niimnios  cre- 
ditotis  interciptenti  Sc  furanti ,  qi.ia  maudatum 
/olucndz  pccuiiiz  prxccirirat,  ncc  eius  teuoca- 
tio  denunciitj  facrat  drbitori,  qucni  pniinde 
fumma  latio  xijuicacis  &  banx  hdei  tucbatur. 
Czceriim  nuUo  cifu  fodc  viiidicantem  excep- 
lionc  funimoucri  ob  iJ  foliun  quod  aliquam  ci 
ai^liancm  prxlhrc  vtlit.  Ex  co  intclligimusi  quod 
neque  in  pcrfonalibus  aclionibus  alio  cafu  id 
obtinet,  qii^m  quo  is  qni  coi)ucni;ur  nnn  alia 
dccaufa  tcnecur,  quam  quod  h;ibcac  adinnem 
Ug.  qucd  dibftur  )i,  ihfr.  dt  ptcul.  Atqui  pL  flcflor 
iiiiti  quani  tenccur  vindicacione  ob  id  quud 
adiianem  aliquam  iiabcac ,  (cd  quia  podidct.  Nal- 
citui  cnim  vindicacio  cx  prifenti  poflcflionc  Ug. 
luntlui  i^.j.  ftdfiptftttUiur  fupr.dtiudu.  quain  dii- 
fcientiam  non  beiic  videturobfctualTe  Accuiluis: 
Sequicuc 

d  Siconfumfti  futjl  ,a£li3dt  ftculiotuttitfcit.  An 
quili  fa(Sa  coinpenfatiorie  intcr  te  i>f  Scmpro- 
nium  vtndicationis&aClionisdcpcculio,  vt  loan- 
nes  putabat  r  Miiiiiiic.  Nam  vt  bcnc  tatiocina- 
tur  Accuilius,  ciini  peculiarcs  numini  confum- 
ptifunt,  vi.idicari  ampltJS  noD  poflunt,  nccalio 
niodo  vllo  aufcrti  Scmpronio  ,  cui  pro  precio 
Pamph  li  Siicl^us  fcruus  tuus  cos  folucrat.  Pro- 
indc  ccfl.mte  vindicationc ,  &  nummis  confura- 
ptis ,  neque  les  ncque  adio  vlla  fupcrcll ,  qox 
compenfari  poflit  cum  aftionc  dc  peculio.  Scd 
ncc  de  pccuUoadlovlla  fupcreflc  potcll  Scmpro- 
nio  coDtiatc,  quandoquidcm  non  alia  dc  cau- 


fa  poteras  conueniri  de  pecnlio  quim  quia  nitinl 
mos  tuos  vindicabas,  atque  ita  facieb,is  \r.Sein- 
pronius  vcnditor  &  fuo  Pamphilo,  &  cius  pre- 
ciocarcrecogcretur,  ciim  taint-n  cx  cius  concra< 
du  tenereris  piccr.m  Pamphilt  fohicrc  faltcm 
ad  finem  vfque  peciil j,  Ccnfuinpiis  igitur  num- 
mis,  qui  ptoinde  vindicari  ^  auocari  aroplius 
non  polTunt ,  confequriis  cfl  cu.iiicrcv.rc  adio- 
ncm  quoqucdc  pcculio  cui  fola  nunimctum  viii- 
dicacio  caufam  dibac.  Inducit  enim  cnnfumptio 
amilfioncm  domipij,  facitquc  vt  concilietur  fo- 
lutio  quamuis  ex  alienis  nummis  fjdj  ,  ciim 
exindc.vctiini  fit  pecuniim  auocari  arrplius  noo 
polFe  Ug.  fi filimfamiltM  16.  d.  Itg,  iien  oir.rt»  19.  ^ .  vlt. 
fufr.  qiiod  ci\in  eiieiiit,  con:inj;it  fcnij  er  libeca» 
tio  Ug.  in  ptrftiuum  61.  wfr.  dtfelut.  Er^one  pcri- 
buni  tibi  nurrmi  tui  ?  Pcribunt  viique  ,  nifi 
malis  ratain  habere  cmpciorcm  Pami>hili,  qtio 
calu  non  peribunt ,  quoniam  ob  cotum  folutio- 
ncm  ^  fcruo  tuo  fadim  3Cv.juiiis  tibi  vel  condi- 
dionem  contra  mc ,  vcl  adlioncm  cx  cmpto  cuii- 
tia  Sempronium  vt  Pamplnl  m  tibi  tradar, 
mihi  condicat.  In  quociim  ncquc  pcticulum, 
neque  incommodum  tuum  vlhim  iit,  cantoiiu» 
gi(  impuiarctibi  dcbcs  daninuni ,  quod  no.i  ni- 
ll  cx  culpa  tua  fcntis.  N.c  proinde  d :ll»ngucn- 
duii)  eil  an  plus,  miniisvc  lic  in  pcc  .lio,  q:;a'n 
qaantum  precij  noiniiic  folutuin  fuit :  (cd  tani  utn 
an  cxtet  pecunia  an  confumpta  fit ,  vt  beiic  coii- 
tra  Lothaiium  Accutlius  Jifpuut,  Ncque  lur- 
fum,  Pliitlfncfl:  i'amphilus ,  qnam  q(i,inti  xlli- 
niatuscft,  vcquoJ per aiilior.f m  Jcfccuiioftruati 
noii  potcft  ,  lcruccar  pei  i&tonaw  dc  i^  tem  vtijo. 
arg.  Ug.  j.  in  ptimip  vfr.  dt  tn  rtm  vtrf.  Non  enin» 
3(itiodein  rcra  vcifo  alitcrnafci poieft,  qii^m  li 
idcgcrit  fctnusvcicmdo:i.iiiigcrcic:,  &c.Taiii- 
roo,  vtpecuniamin  rem  domini vcrteret  Ug.firtt 
5.  f,  rU.  &  lig.  ftq.  Ug.  &  id/o  7.  }.ftnult.  tod.  ill.  titul. 
Illud  fan^  poncndum  ell  Sticliiim  feruiiin  luiini 
libetam  pcculij  fui  adminifliatiuncn)  nun  ha- 
buifle.  -Nam  li  habuifl"=r  ,  vtiquc  tranilulilTct 
dominium  nummorum  in  .Scn-.pronium  ,  iieccos 
\indicare  libl  pcrmitierctur  Ug.fi  iilcrjin  1  ■,  C. 
qued  cum  to  qui  in  alitti.  potcfi.  ^.liii  nutcm  iibe- 
ram  non  habct  pcculij  aJmmiflratiuncin ,  alicna- 
iccx  pecuUo  niliil  potcA,  fcd  lamcn  iione  >  miniit 
obl  igatdominum  dc  peculio  Itg  quam  TubtTonifj.§, 
ul.qutfitam  yj.Uihtra  paff.ifrfr.de ptcul.  Sjbiuii- 
gic  i^aulus, 

c  Stdaddert  luiianm  dtWit ,  Senalittrdemnefirui 
Nota  h;c  cA  Pauliad  lulianu.n  ,  non  cam  reprc- 
hendcntis  luliinum  quilii)  fnpplcnris  cjuoJ  ciiis 
feiiccnciz  dccrat.  lulianus  cnim  ppflquam  cr 
Sabino&Cafliodixcraiin  propoliia  f)  ecicpoire 
temlhi  Pamphilum  condicetc  ac  vicidim  fi  OHiJ 
mihicx  cacaulaabcflct,  at^uium  nictecum:  Ec 
quidcin  dcfcculio  vtab  coJem  lultano  rcripcum 
eft  in  d.  Ug.  fi  ferum  ^o.  S.  \.  itifr.  de  aUio».  tmpi. 
adJiJcrat  vt  Paulus  hic;clcit,  non  foliim  daridam 
libi  aducrfum  mc  condiftioncm ,  fcd  ctiam  ,  11  roa- 
lis,  habeic  ceadioncm  cx  cmpto  integram  aduer- 
fusSempronium,  qui  Stichofccuotuo  vendidctat 
Pamphilu.  Semproniumautem  contra  mc  condi- 
d;ionem.  Nectamcn  adiecerat,quid  viciflim  Sem- 
pronio  praeftaie  dcbcres  fi  concracum  ex  empio 
ageres.  An  fcilicet  eatcnus  duntaxat  tcncri  eice 
oporterctquatcnusciretinpeculio,3n  in  fohdum, 
&  quantumS«mproniodcbctetur,fi  cum  homine 
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libero  contraxllFct !  Nam cum  in  prlore  fpecic  di- 
xiilet  lulJanus  non  tcncri  tc  dominum  Stichini- 
fi  de  peculio  fi  PampUilum  ab  eodcm  Stichoem- 
ptum  mihiquc  tiaditum  vcliscondicctc.  Iicm  po- 
icrtt  videti  in  pofteriore  quoquc  fcnftilc.  Inco 
Igitur  Paulus  luiianum  teprchendit,  non  qu.ari 
idcm  hoc  etiam  cafu  fcnferit  ,  fcd  quia  non  U- 
tis  apettc  rcntcniiam  fuam  expreircnt ,  Scd  tdti- 
(tT€,  inquft ,  dtbu\t  luh*»m  ,  naa  dlitar  dtmvto  fer- 
ui  vtmdtttrtm  tx  tmptt  le/itri ,  ijtiim  ft  ti  prutum  foli- 
dum  dr  qudiutupu fi cumhbtrt  conir4\ijfti  •  dtbtrtntur, 
dtminui  ftrui  prtftjtru.  Cur  vciudcbuic  hucluJia- 
nus  adiicetc  i  Ncmpa  qiioniam  vt  tn  fuperiorl- 
bus  diximus  ,  cum  tu  Stichi  dominus  a;btioncm 
ex  cmpto  inftituis ,  contia  Sempronium  vt  tradat 
tibi  Pamphilum  qucm  iam  mihi  tradidcrat,  hoc 
ipfo  connachim  fcmi  :ui  adprobas&'confequcn- 
ccr  te  i^bligas  vt  vicftl d  ca  omnia  Scmptonio 
prcftcs  qt:£  Siichiis  ip!e  fi  liber  homo cITetprx- 
llare  tencrctur,  vt  cucnitctfi  iiiftu  tuo  Scichus 
Contraxiflct  Ug.  |.  infr.  Qned  iujf.  Q^iid  cnim  le- 
/ert  au  iutTu  mandatoquc  luoicruui  cuuscontra- 
xerit ,  an  ciiis  contra<fli)m  ratilm  habucris:  dA.t. 
§.  fi  rttum  qutd  iujf.  l.  dtpofui  j8      fi  nupturd  iuf/. 
de  putd.  l.fi  lum  pUtfimiliM  9.  itifr.  dt  ctmptnfa.  A  t- 
qum  fiiic  iuffu  tuo  Scichuscum  Scropronio  con- 
tiaxilfct,  liuc  is  iplc  fuo  nominc  cum  Itber  ef- 
fcc  Pamphilum  cmifTct ,  a  Scmprouio  ,  non  cf- 
fer  dubiiandum  ,  quin  Scmpronius  in  folidum 
adlioDcm  cx  vcndito  habcce  dcbcrct  ,  non  tan- 
tum  ad  prcc'j  quan  itatcm  intcgram,  fcdadcx- 
tcca  quoqucomnia  ,  qux  venditori  przftarecm- 
ptor  ex  nacura  iudicij  dcbet  :  Idem  crgo  atlmit- 
tendum  eft  in  hac  quoque  fpccic  ,  tc  ex  empto 
rontra  Sempronium  agentc.  Mali  autem  Accur- 
fios  nofter  hcc  cxplicac ,  ciim  ait  quod  hic  fcrt- 
Littir  tencri  Scmpronium  ad  tradcndum  feruum 
Paniphilum ,  ica  accipi  dcbcrc  (1  nondum  mi- 
hi  cum  iradidcrit.  Vcl  iitradiderit  quidcm  fed 
f  icrit  iam  condi<^u$ .  Nam  imJ>  veio  traiSat  Pau- 
iuscum  cafum^quo  Scinproajus  Pamphiium  mi- 
hi  tam  tradidctii ,  necdumumea  condixeric,quia 
nec  piius  condiccrc  mihi  potcft ,  qnam  fuerit  ^ 
te  conueDtut  adklone  ex  empro.  Plancncc  dubi- 
randum  eftqnin  pcrinde  poiEs  ex  cmpio  ai>erc 
concra  Sempronium,  cciam  priAsquam  P.imphi- 
lum  niihi  traJidcric ,  (antbqiie  tuftms,  quantofa- 
cilius  ciic  Semprcnioeumtibl  tradcre  qucmad- 
huc  pcncs  fe  habct,  ira  vt  necvlUin  cam  rem  c- 
geat  condidlionc.  Scd  hoc  conicndo  cciamtl  Scm- 
pronius  PamphiluTi  mihi  cradidcrlr,nccduro  pcr 
condi(^ionem  eum  ^  roc  eniccrit  ,  polfc  Camcn 
illut^i  a  tc  conueniri  ex  empto  vt  Pamphilum 
libi  tradat  :  Et  vtroquccafuproccderequodPau- 
lus  a  luliano  adiici  dcbuilfcaicvc  non  alicer  Sem- 
prnniuj  ex  cmpto  cibiteneatur,  qu^  fi  &  foli- 
dum  preciam  Paniphili  praftcs  ei  &  caetera 
omnia  q«)x  viciiTim  :llc  agcnscx  vcodito  corife- 
querctur  fi  noncumfcruoiuo  fcd  cam  teipfoa- 
liove  homine  libero  q  iolibct  contraxilTct.  Sictn 
Ug.  fi  ferutu  57.  tnfr.  de  tdUtt.  tdtS.Ug.  j.    vU.  mfr. 
Rtr.  dmot.  M.il^  rutl'im  idcm  Accutfius  ,  quod 
Pauius  ait  dc  ca:tcris  quz  debercntor ,intcrpic- 
tatur  deprccio  vc  ccncaristufjcerc  illudaccipien- 
tis.  latn  cnim  idfatis  cxpre(r.im  erat  prsceden- 
tibnsillis  vcibis  prtttum  in  foUdum  &pruinde  dc- 
bcnt  (cqucntia  iniciligi  de  vfurts  prcci)  dc  qui- 
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bus  xqu^  adlio  ex  vcndito  compecit  venditoti 
aduerfus  empto:cm  cx  diemorz  ,  aiicoque  citr^ 
moratn  fi  cmptor  frudtis  rci  venditz  pcrcepe- 
ric  d.l.luUdttut  M.  .«.frniunr  iwfr  dtdd.empt.  I.cu- 
rdbit  ^.Ctd.eod.1  1.  Cod.it  vfur.  Potcftrtiamponi 
exemplum  in  pccna  pecuniaria,  quam  fori^  ven' 
ditor  alij  prooiiferat  li  ad  dicm  non  prcftarct 
eam  pecunia:  quanthaccm  ,  quiit»  ex  ptccio  (oU 
ucre  pocuiflet  vt  in  /./  vtnditor  6.  ^l,ftqMfr. 
dt  ftru.  fx;p*r/.Sequitur  apud  Paulum. 

f  Idtm  dici  dtbet  fi  bottt  fidei  pefffffni  folutficm ,  Jl 
tdmtn  dSionei  quM  ddutrfm  tum  bdbtdm  pnjUr*  do- 
mmo  pdTdtm  fim.  Sic  cnim  habct  Florcuiina  '.c- 
dio  .  At  vulgaca  longc  aiitcr  ,  &  in  tcttia  pcr- 
fona .  idtm  dut  dtbtt  fi  bont  fidei  pofftffort  feluiffett 
fi  tditttn  tHionti  qnds  aduafui  tum  hdbett  prtflttt 
domtno  ptrdtus  fit.  Vulgatam  intcrprctcs  omnes 
lcquuntur,  &  cgo  quoque  magis  probo.  Vixe- 
nim  cft,  vt  fiorcntina  bonum  vllum  fcnfum  ha^ 
bcat,  vulcatam  autcm  lic  omiics  inrcrprciantur  > 
vc  quemidmodum  tcncns  Se:npronio  ,  ad  prc- 
cimn  folidum  ei  przft.in Jum ,  cztcraqucomnia 
quz  pixlbrc  dcbcres  fi  Scmpconius  cum  homi- 
nc  libcro  concr.ixilFcc,  ngciiici.imtiumtccx  cm- 
pto  ciintia  Scinprunium  ,  ad  tradcndum  tibi 
Pamphilum  iine  cimi  mihi  nondiim  tradidcrit» 
qui  cilus  facilior  &  c\pcdi:iui  cft  ,  liuc  iam  cra- 
uiderit,&  condi».ere  mihicum  vcUt, vtcibicum 
tradat,  ica  idcm  diu  dcbcit,  vt  (cilicct  foii- 
dum  prccium  ci  prsftes  czccraque  omnia  qus 
prxilanda  clTc  dixiniU5,fi  contracum  agas  exem- 
pto  poftquam  ipfc  mihi  PamphHum  iam  iradi- 
dit  ,  qucm  ncc  vclit  ille  tibi  iradcre  ,  necmihl 
condiccrc  :  Si  inndb  paracu-.  fr.  condicSionera  » 
quam  aduerfum  inc  habcc  cibi  przQarc  :  vc  hoe 
ca^u  iicut  &  in  aliis  plctifquc  fola  cciTio  xQtiom 
nis  pro  tufta  przftationc  fic ,  pariarque  libera-. 
tioncm  .Sempronio  ,  non  minus  quam  ii  Pam- 
philum  tibi  tradldiftet,  vc  in  /.  tfuod  ftpt^yf.firit 
venditd  infr.  dtcontr,  tmpt.  l.  qu»d  dibttur  ^i.isfr.df 
ptcul.  R  A  T.  D  V  B.  Fruftra  quisab  alio  peiit  ii 
quod  iam  fuo  iiue  pencs  fc  habcat,cumiam  ni- 
hil  eius  poftit  interclfc  ,  nec  cuiquam  pcrmit.* 
tcnJum  iic  vt  agat  fi  nonoius  interiit  /.  j.  $. i.L 
fiipuldlio  ifid  ;S.  dUeri  de  vtrb.  obbg.  Atqui  ha- 
bes  cuo  torc  condi(flionem  Pamphili  adueifum 
me  ,  li  malis  cum  tc(ft.\  iv.ihi  condiccrc,  quim 
coQtra  Scmpioninm  ex  cmpto3ge:c,  vcinitio  hu- 
ius  fcriptum  c(i.  Ergo  dicci  dum  cft  vcldcne-' 
gind.im  tibi  adtoncm  cx  cnipto  contra  Scm- 
pronium  ii  non  ad  aliud  illc  tibi  tenctnr  quim 
vt  p.iracns  lic  pijcftarc  iibi  condidiooem  quam 
iam  lubcs  ,  vcl  ad  alitid  quid  amplius  tcncti 
tibi  Scmpronium  ,  quim  vs  pr.xftct  condidiio- 
ncra  quz  iam  libi  iuretuoconipccit ,  ficiiampoft 
tiaditum  rr.ihl  Pamphiluni  4  Scmpronio  inte- 
gram  UTien  habeo  contia  cum  cx  cmpto  aftio- 
ncai .  Augctur  veru  dubiratio,  ex  co  qaod  iant 
fipri  dixinius  ,  Eo  dcmum  cafu  ceilioncm  ai^io- 
ris  pro  iuQa  piicftationeelfe  ,q(io  non  aliamob 
caulam  quis  icncatur  cibi,  quim  quia  contra  a- 
hum  habcai  adlioncm  vt  fcnpium  e(l  in  dtd.  Ug. 
ifuod  dtbttur  51.  uifr.  dt  pecul.  Acqui  tenctur  tilu 
Scmpronius ,  adiionc  ex  empto,  non  qiiiapara- 
tam  contia  mc  habcas  condidionera,  fed  quia 
cum  Sticho  fcmo  luo  contraxit  ciquc  P.imphi- 
inm  vcndidit ,  ncc  tamcn  ipft  aac  ubi  fcd  mihi 
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euro  tradidic  :  Argumetico  eirc  ,  quod  fi  Pam- 
philus  ron  Semprunij  fuilTec  ,  fcd  aticnus,nnn 
eo  miniis  imo  tanto  magit  libi  tcnerctur  Scm- 
pronius  ,  qui  aUenuri  lcruum  vcndidiiTct  ,  ne- 
qae  tamen  aut  vindicacioncm  aut  condidioncm 
vllam  habetet  qua  ponVt  libi  cedere  d.  f.fi  m 
rtndttd.  Non  igiturxquam  c(l  liberari  eum  ab 
aftionc  ex  empto  qua  tibi  tcnctur,  cciamli  cnn- 
di^ionem  quam  adocrfum  me  habcc  przdare  ti- 
bi  ,  &  ccderc  paracus  (ic.  D  i  c.  Qui  adpro- 
bac  contra(3um  ex  qiio  r«s  aliqua  acquifita  efk, 
condicere  rem  illam  nunquam  potcft.  Sunt  cnim 
ifta  pugnantia.  Atqui  ciim  cx  contraAu  Stichl 
ferul  tui  agis  ex  cmpto  contra  Sempronium  ,  vt 
tradat  tibi  Pamphilum,  quem  mihi  iam  tradi- 
«iit,  adprobas  &  ratara  habes  cmptionem  vtfu' 
pi^  diximus.  Ergo  condtceieanipliiismihi  Pam- 
philum  cx  perfona  tua  non  poccs  ,  fcd  pofTet 
Scmpronius  ,  qui  tibi  cx  empto  tcnctur  ,  fiue 
inalit  eum  tibi  iradcre  ,  quod  facerc  nequcat  fi 
non  prius  cum  hjbeat,  fiucmalit  pr3:li:arc  quan- 
ti  tua  intereil  ob  non  f.iClim  tcadjtioncni  ,  vc 
in  Itg.  I.  infr.  dt  *S,  tmpt.l.fi  trddttu  4.  Ced.tod. 
vc  in  vicem  cius  quod  prxiUicric ,  rcpccac  l*am- 

rthilum  ,  pro  quo  nullum  prccium  haberc  iiitcl- 
igitui.Confcquciis  igtcur  ei\  vt  non  fit  hoc  ca- 
fu  inatilis  ccluo  condidiioms  Sempronio  aduer- 
fus  mc  compcccntis  ,  linc  qua  concca  mc  agcrc 
amplius  non  poifes.  Ncc  fcrcndus  cd  Accurtius, 
qui  aic  compcccie  cibl  condidioncm  vcilem  cx 
pcrfona  tua  ad  vicandum  circuicum  ,  &  ez  fola 
cquitate  ,  eam  ve>u  quz  tibi  ccJitura  Scmpro- 
riio  ,  eiFe  diredam .  E  coiitrario  namquc  vc- 
rum  cil  ,  qutxl  fupri  probauimus  ,  contiidlio- 
oem  qua:  tibi  contra  mc  rcAiy  6c  fine  cciliunc 
compctit  Ci  conUiGtanx  Scichifcrai  tuiracumiu- 
bcic  nolis  diicclam  ciTcinon  viilcni.Eam  vero  quz 
cedicur,  vcilcm  taiitum  clle  poile  non  dirc^a  cum 
direda  mandari  quidem  ponTicvt  cam  ceiiiona- 
'liuscx  ccdencisperrunacxcrccav  ,  fe<l  ccdi  num- 
quam  poffic  tanquam  quz  offiiiu^  vt  aiunt  ccdcn- 
tis  perpetuo  intixa  mancat  Itg.qnt  fliftndU^.  Ctd.dt 
procuTdt.  Ug.  fi  cum  tmptort  1  6.fupr.  dt  paH.  Itg.  tm- 
ptor  5.  lig.  pofitiutm  7,  o"  ftqut>'tth.  Cod,  dt  htrtd.  vil 
tUl.  vtndtt.  SsJ  ncquc  vcrum  eft  quod  cidcm  Ac- 
curfio  ,  Sc  inccrprccibus  piaccc ,  condidioncm 
tibi  dandam  cHe  re^a  contra  mecircuicus  vitan- 
di  gratia.  QuandoquiJcm  co  cafu  ,  quo  tibi 
aducrfum  mc  liaiur  condii^io  ,  nuliam  lubcs 
contra  Sempronium  ,  ncquc  Scmproiiius  contra 
me  condidionem,liue  aliim  vllam  adionem;  nec 
C\  circuiium  vitarcnolis.  Namciim  mihi  condicis, 
concradum  Scichi  cui  improbas.  Quz  ics  fjcic, 
vc  nulia  tibi  aduerfus  Scmpronium,  nec  Scmpro- 
nio  aducrfus  mc  iSkio  dari  debeat ,  quia  non  li- 
mul  contraximus  ,  fcd  Scropronio  tanciim  con- 
tra  tc  de  pcculio.quia  cum  fcruu  cuo  contra- 
xic.  Ac  cum  icrui  tui  contradam  aJprobas,dc- 
finis  Sempronio  tcncri  dc  pcculio  ,  &  incipls 
ct  obhgatus  clTc  in  folidum  :  I  labcs  auicm  cuin 
obligitum  aflionc  ex  cmpto  ,  illc  vcto  mccon- 
di(ftione,  quod  autcm  liberacur  Sempronius  pra:> 
flando  cibi  quam  contra  me  habet  condftlio- 
nem  fi  cx  cmpto  ^  tc  conucniatur ,  rationcm  il- 
lam  habcce  potcil ,  quod  quamuis  non  ea  ratio- 
DC  tibi  tencaiur  ex  empto  ,  quia  condidioncm 
contta  me  habcat,  quam  oec  vllamhAbctcty  vt 


diximus,  fi  non  priiis  a  te  cnnocnirctur ,  fola» 
tio  tamen,  id  cll,  traditio  Pamphili  ab  comi- 
hi  fada  bona  fide  cum  ille  me  Siichi  dominurn 
cffc  exiftimarct ,  iiadlenus  prodtifc  illidcbct,  non 
quidem  Tt  ipfu  luic  iiberctur  ,  cii  ikc  ei  fbl« 
uerit  S(  tradidciit  cui  dcbcbat  ,  vt  diximus  in 
fuperioribus,  ncc  iili  riirfum  cum  quo  cor.traxe- 
rat  vt  in  Itg.  fugithim  19.  lig.  filu  88.  infr.  dt  felut. 
(  non  cninunihi  hamphi.iiin  vcndidcra:  ,(edSti- 
cho  feruo  tuo  ,  atquc  ita  tccinn  pniiiis  qn^in 
mccuro  conrraxcrat  )  Sed  t:in-cii  vtrcnadaliud 
ter.eatur  quam  vt  przftet  tibi  conira  rnc  condi- 
diioncm  ,  caquc  prarftationc  ac  cclfionc  cnnfc- 
quacur  liberationcm  1  quam  penradirionctn  ini- 
hi  fadam  non  fuerat  confccutus.  Sicuti  dici- 
mos  ,  bonz  Hdei  poirefTotcin  hercditatis  qui 
fuo  nominc  foluic  hcredicariis  credicoribus,  non 
cquidcm  hbcraie  vccum  heccdcm  ipfoiutc  ,  fcd 
tamen  quia  ei  acquirit  exccptior.e.T.  doli ,  poile 
ipli  reputarc  quod  (oluic,  fcd  ita  Jcmum  li  para- 
tus  lic  ci  przftarc  coiididionem  indcbici  quam 
habct  concra  cicdicores  quibus  foloit  ltg.fi  quii 
poffijfir  \i.  i/i  princip.  vbi  diximm  fupr.  dt  htttd.  f*- 
fir.  Aiia  tatio  cli  cius  aiftioiiis  ,  qiiam  quis  prz- 
ftare  ideo  lantiim  tcnetur  ,  quod  id  l^ccrc  linc 
vllo  fuo  dXj)endio  ,  Sc  iocommoHo  poffit.vtio 
Ug.  incTtditort  jS.iw/r.  dt  etiiil.  aut  ciiin  nonaliam 
ob  caufatn  tenciur  ad  przftandam  adlioncm, 
quam  qnia  cam  iiabeac .  vc  in  diit.  t.  quod  dtlttUT 
51.  dtptckl.  dUt.  Ug.  tum  tfUii  ^i.  i.t.dtfolut.  vbi 
debicor  iatu  libctaius  ob  iolutioncm  bona  fiJo 
ta^m  prucuraioci  iam  rcuocaco,  nihiioininut 
condidtionem  fuctiuaro  przftaie  cogitur  vero 
cceditoii  ,  non  alia  ratione  quam  quia  zquum 
lic  id  falccm  eum  przftarc  quo J  hnc  iplius  di'pcn- 
dio  futurum  /it.  Nam  h  niilLam  hjbticc  aaio— 
nem  is  qui  foliiit,  non  eo  minus  tamen  elfct  li- 
beratus  proptcr  folutioncm  ei  fa^tam  qni  man- 
datum  aliquando  iiabucrat  a>:cip:cnJz  fbluiio- 
nis  licct  poilea  reuncacum  ignoiaiue  dcbitoic: 
quem  proinde  bona  fiJcs  cxcufare  dcbec  ,  qux 
non  tantihn  ab  ipfius  credalitatc  ca:i^am  habuit 
(  ncc  cnim  fola  &  rimis  prompti  &  laciLs  c- 
ius  crcdulicas  polFcc  fuflicc;c  ,  cum  ("ibi  dcbcat 
imputatc  qiii  credulus  fiic  Ug.  i.  delum  fupr.dt 
to  ptr  qutm  /41?.  tru.  Ug.  \.^.ftdfi  fuMUtpit  wfr.  dt 
IH  rtm  vtrf  )  fcd  ctiam  a  fiilo  iplius  ciedtioris 
qoi  vcl  procuracorcm  iianc  conftiiucrc  noo  dc- 
buecat,  vcl  conliirucum  non  reuocarc  ,  vel  tc- 
uocationcm  a  lc  fjiftsni  denunciarc  Hcbitoii  ne 
foluctct.  l.fi  mdnddjftm  i^.i»fr.m»>:dat.  Extrahunc 
cafum  ,etli  quis  aiius  llinlis  cft,  noii  valct  fo- 
hitio  alij  fafta  ,  qukm  vcro  creditoiiaut  vcro  pro- 
cuiatori  aut  vctohercJi,  ncc  parit  iiberaiioncni 
fed  condidiioncm  Ug.  crtditerii  Ced.  dt  ctndiQ  in' 
dtb.  Na  fi  f4(U  fit  pdiri  Ug  qui  bominm ^^.S'fig*- 
utr  infr.  dt  ftlut.  aui  ci  quem  folucns  non  tainl>0' 
na  fidc  quani  nimia  crcdulitate  piocuratotcin 
aut  hzredcni  crcditoiis  cilcfalsoccirtim.nbar.cum 
mandatum  nullum  habcrct  diil.  Ug,  qui  homintm, 
$.  fi  nullo.  Non  enim  tam  facili^  Jcbuit  crcdcrc 
Ug.  fi  tjuii  inficUtm  15.  in  prmcip.  tnfr.dtptfit,  Qutm- 
adnioJum  e  contr.uio  pcrmitciiur  aliquando  er. 
iam  bona  fide  non  crcdetc  Ug.  z,  tnfr.  ifUodfMf. 
tutor.  Errantigicurqni  hoc  $.abutunturiii  his  vcr- 
bis  fiboui  fidti  po^tffm  feluifftt  ,  vt  probcnt  lufti- 
ccrc  ad  hbcrationcm  dcbitoiis  ,  qu6d  fulnctic 
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bona  fidealr)  cjuam  vtro  crcdicori.  Hadcnus  fal-  dt  folut.  Nam  cilm  dolo  &  culpa  careat  qul  pa- 

tem  Tt  fi  Don  ipfojuic  tamen  exccptionis  opc  U-  rctiud/ci.cuiparerehibet  necefle.mul  b.)ue  ma- 

beretur  Mrgum.  la.  Ug.  cum  quk  j8.  §.  i.  itfrlut.  gis  Prit)cipi  qui  vitr  ac  nccis  in  eiim  li.ibcai  po- 

Habet  enim  rcrpcniam  illud  Afiricani  f{)ccialcm  teftatcm  Itg.  non  vtdtniur  167.$.  i.dt  nguLiur.  fa- 

rationem  ob  mandatum  verum  quod  prxceire-  tendum  c(t  libcratiorem  hoc  cafu  iph>  iiuecon- 

rat.vc  diximus,  Sc  cuius  rcuocitiu  non fuerac  de-  tingcrc  ex  Ug.  Pmild  Callinttt  17.  f  .vliim.de Ugdt.^, 

nunciata  debitorl  ne  folucrct.  Pfohaturquc  con-  Ug.  Ithtrtt  11.  i.  Uicm  infr,  dt  4uh.  Itgdt.  tw.w  l  on 

iratia  fcntcntia  cx  diil.  Ug  fi quid  prjfffor  ji.  ^.vUim.  cxpcdtato  quadnennio  dc  qiio  in  Itg.  htr^t  i  Ztna- 

fupr.dchtrtd.  pttit.  vbi  dictiur  dcbicuics  hcrcdica-  nt  Ctd.dt  ^uddr.  prdfirift.  Scniprc  enim  I  cnefol- 

lios  foluentes  po(Ie^ori  herediucis  /iue  bonsfi-  uit,  qui  mandaDte  iudice  foluit  Ug.fdmttr.m  15.  C. 

dei  pofTeflbt  ille  fuciit  fiue  pridoita  dctt^m  i-  dt  ddmm.  tuter.  t  cc  apprllaic  cogKun  uamh  n  a- 

pfo  iurc  liberari  k  pccuiiia  ad  vcrum  licrcdcin  ximc  poflit  Ug.  dit  Prttcrj.  §.  ptrmutuur  fupr.  dt 

peruenerit ,  quod  &  fcriptum      in  Ug.fid  itfiif.  mincr.  quamuis  prudcrtiiis  fjciai  fi  icl..ctctur 

$.  (trte  fi  mmtri  prtcio  tod.  tit.  &  in  dtii.Ug.  qui  bo-  quantum  poteft  ne  collufifTc  vidcatur ,  v:  cx  il- 

Mnum      f.fi  prdde  tnfr.  dtftUtt.  Vtiion  linccau-  lo  loco  nollri  vulgo  tia6(ant  ,  ncc  requirilur  vt 

it  Pauius  Cal^renfis  adnotaucrit  id^.S-  vltim.  przcifa  aliqua  «coaftio  lcquaiur  decrctnm  ludi- 

CdUtdHt  ergt  ftUttnttt  vt  ftcidnt  fibi  Cdutri  fi  ctrum-  ci$  aiii  Principis ,  cum  metns  iprccoartionlspro 

^dt  dfpdrtrt  ,  qutd  tUt  cut  foluunt  nen  fit  vtrm  bcrtt  coad^):  e  llt  Itg.  ntmfittni  7.  S.  1.  tt>fr.  quod  fdlftu- 

(fic  enim  addiia  ibi  oegauonc  legendum  ell)*-  ter.dutbtr.  nec  bonam  fi.'cir.  agno.ccrcp.cliibe». 

i**f*ft*l  ddmnumrntptrt.  Qiiimuis  ineo  qviiCol-  turquifquis  fcit  fc  dchcic  Ug' firtus  y..  dt  pro<«- 

uit  bonar  fidei  polfifloii  ,  adhibenda  vldeatur  rdi.  fupr.  Itg.  quotitt  9,     r\fc  vtiqut  mfr.  dt  «dmtn. 

diftindlioan  ex  ca  lolutionc  bona:  fidcipolTcflbr  tator.  Maxunc  fi  lub  vfuris  grauior.buspe  uinani 

6du5  /ic  locupletior  ,  fi  debitoics  qui  ci  fulue-  deb  iit  a  quibus  vohicrit  fc  liboare  jl.  ftd  fifub 

runt,  regrcirum  aliqnem  aduerfus  cuin  liabiiurl  vfuru  tdd.Ug.  Cztcriim  quo  cafu  fuluerc  (^uit  lu- 

fint  ,  iuxca  dilHndionem  ab  Vlpiano  traditam  betur  ,  non  fufficiet  vt  profcflionem  folutjc  pe- 

in  did.Ug.ftd  ttfi  25.  S.utmfirtm  ,  quia  bonx  fi-  cunic  Se  apocham  referai  ^  crcdicoic.  Non 

dci  poflrllor  cx  SC  quod  de  hercditatis  petitio-  nim  qui^^quis  folutioncm  accipcre  potcft,  ctiam 

ne  tadum  cU.ndmquam  teneri  potefl  ,  fupra  pci  acccptibtioncm  aut  aiio  quolibct  m  -doli- 

qukm  fi&as  fit  locuplctior  neque  di(c6t<S  neque  beraic  dcbitorcm  pocell ,  vtcccncrccd  in  tutore, 

indire(5lb  vi  idcm  Callrciir.  fcribic  id  dt&.S  ittm  cucacorc  ,  procuracore  &  alils  huiufmndi  pcr!o. 

fi  rtm  numtr.x.  Locup'ctiorcm  camcn  fadum  bo-  nis  quar  ai  cni  dcb  ti  cx  gendi  iiu  habent  Itg.  p4- 

nae  fidei  polTcfrotcm  intcllige  ll  a  cicditorc  fuo  itum  (urjloru  i  2.  Cod.  dt  fdS.  Ug.  titn  dbfiu  u  4. 

aliquo  libetaius  fii  Ug.  ft  pufrlli  66.in  fin.  dt  foiut.  Cod.  dt  neudt.  Ug.  figittuus  19.  ir.fr  dt  felut  Ug  (ui 

Itg.  f^iciti  II.  iifr.  dt  dCdftil.  licct  pollca  dccedat  rtHt  %o.  Ug.  nen  idto  15.  wfr.  dtneutt  k'coqiicle- 

Aui  tutnen  foluendo.  Aliud  enimcll  iocupletio*  ges  quz  loquuntur  dc  dcbltonbus  hetedicariis 

rem  non  cflc  fjAi  m  :  Aliud  ver6  /bJuendo  non  libcrandit  pcr  folutionem  fa<fbam  pofllflori  ,lo> 

e/Ic.  D/uerfa  caufa  cft  poffcitorxs  etimm  przdo-  qauntur  rcmper  dc  folutit  debiiis&' cxaftit :  qi  x 

nis  folu.ntis  ciiam  luo  nomir.e  dcbi'ori  hercdi-  vctba  natiiralem  6f  vcram  numcracionem  fi^ni- 

tario.  Hic  cnim  etfi  non  libeiat  vernm  hce-  ficant  nonfidit«im& cluilcm.  Etver6,  quomo-. 

dcm  ipfo  inrcliberai  tsmon  opecxceptionitiiA.  do  poflct  vnquam  pecunia  qujc  poirciVoii  folu- 

fi  ^iuid  pepfftr  y.  in  prtmip.  cuiui  iniiiumcum  ta  dicitur  ad  verum  heredem  pcrnenirc  quomo- 

J>.  vUtm.  eiulocm  lcj^is  ici  coniungcndum  eft  vt  do  nc<.elTe  eft  diS.  Ug.fi  quid  ftfiffor  j  i.  vltim. 

in  toi«lege  nih>i  nifi  hanc  antithcfi:n  V  pianus  fupr.  dt  htred.  fttu.  h  vcic  loluia  &  exada  noo 

doccvc  voluifle  videatur ,  quod  t<.  Caftrcnlis  ad  fiiiflci  ?  Quaie  ncc  fatis  crit  vt  vcra  il  a  &  rc«- 

diR.S.vUm.  benc  obferuauit,  8c  nos  adderede-  iis  numeratio jprobetur  cx  nuda  coafeffionc  bo- 

huurus  ad  ca  quar  ibi  fcripfimut.  lunge  Itg.t.  nt  fidei  poirenoris  aut  veii  procuratoiis, fed  a- 

atm  ftqq.  infr.  dt  cend.  mdtb.  vbi  agirur  dc  here-  liunde  probari  eam  ncccflc  cft  ,  ne  alioqui  faci- 

diiatis  poneflbre  qui  loluerlt,  non  dccocuifo-  Ic  fit  lcgibus  i!ludcrc  ac  fraudem  ficete.  San^ 

lutum  fuerit.  Pland  fi  ponas  debitorem  hercdi-  cum  ex  mandato  Principis  vel  iudicis  alij  folui- 

tatium  foluilFe  bona  fiife  ctiam  przdont  man-  tur,  quam  cui  debetur,  infpiciendnmeftande- 

dantc  iudice  ,  aut  ex  edido  aIiquo,&  vt  noftrl  bitoris  odium  ancreditoiis  ranndato  caufarade- 

loquuntur  ordintmento  Principis  etiam  Tyran-  derit,  6c  andcbitoris  moiaaliqiia  przceflcrit  an 

ni  vel  Magiftratus  dumrrodo  graui  &  pocnill  vt  nulla,  vt  noftri  poft  Battolum diftinguuntad  d.L 

loquitur  Bariolus  ad  Ug.  crtduor  lot.  i»  fin.  otfr.  (rtditir  iciM  jelut. 

jl.  C  £  t  S  V  s  libro  5.  Digcftorum. 

C[I  &  tnc  ,  &  Titiuitl  mutuam  pccuniam  rogaueris ,  &  ego  meum  debi- 
*^torem  tibi  promittere  iuffcrim  ,  lu  ftipulatus  (is  ,  cilm  putares  eum  Ti- 
tij  debicorem  eHe  :  ao  mihi  obligaris  :  fubndo  :  Hquidem  nullum  nego- 
tium  mecum  contraxif^i.  fedproprius  e(l ,  vt  obligari  le  exiftimem  :  noii 
quiapecuniam  tibi  crcdidi  :  (  hoc  enimjnifi  inter  con(entientcsfieri,noii 
poteli^  (cd  quia  pecunia  mca^  quae  ad  teperuenit^  eammihia  te  leddibd- 
iiuav  ^  £^<^uuxa  dli 
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Ad  i.  Si&nte&T itinm  }z. 

R  A  T.  D  V  B.  Cum  tu  &  mc  &Ticmtnmu- 
luam  rogifti  pccuniamt  &cgomeumclebitorem 
tibiii  ni  promiircrc.tu  verb  nipuiatuses,  cumpu- 
tarcs  cum  tuum  debitorc m  ellc ,  vcrum  eft  tc  nul- 


ftum  Ht,  negstlcamcn  nonpotcilqninfacf^omed 
pccaniameiad  tc  peroencrir ,  quod  vnum  fuffi* 
cit  «d  dandam  co  idiftionem  adcoq;  cerii  cx  mii- 
tuo  n ncgotium  aliquod  inicrnos  i;cllum  eflet  /. 
ntn  tmnk  19.  S.  fi  puptUm  fiipr.  ht(  ttt.  Obferuan* 
dumautem  elt  condii^ionciTi  dcqua  hicagitur  ei 


lum  negotium  mecum  contraxifle.  Ergoncc  vl!a    mera  ncceditate  introdiidam  clTeac  velut  in  fub- 


obligario  liue  naturalis  fiLic  ciuilis  naca  dici  pntcfl 
vt  tibi  obligacus  videri  debeann  falrcm  ciuilitcr 
&a<:hone  allqua,  quz  fcilicct  nafci  non  poien, 
nifi  contradkam  intcr  nos  fucjit  cuuaMjtyuM  t.  iu- 
fj»  gtnttum  7.  ^ .  i  fttfr.  dt  pafl,  Multo  rainus  autem 
dici  poceft,  tcncri  ic  inihi  condidiione  certi  ex 
mutao  .  iiccc  mutuam  pccuniam  tu  me  ro- 
gaucrisj  quandoquiJcm  non  nili  intcr  conicn- 
rientfs ,  niutui  obligatlo  contrahi  poteft,vt  ncc  a- 
Jiavllaearumquzcx  contra^u  nafcuntur  l.inem- 
mbm  5%.  iuMff.  l.^y.dtcblig  &*ilton.l.fi  tgti^i.fupr. 
hci  m.  Dt  c.  lurc  naturzacgcntium  zquum  cft 
ncmincm  locuplciari  cx  damno  alicno  /.  n*m  btc 
nMturd  14.  tnfr.  dttortdiH.  tfidtb.l.iurtnttitr*  loO,  dt 
rtgul.  tuT.  Atqui  in  propofita  ipccic  lacupletare- 
risex  inca iadtura ,  ii  non  babcrcm  tcnbligatum 
eius  pecunix  nominc,  quim  iulli  dcbitorem  meu 
tibi  promiitcrc,  licettuab  co ilipulatusfis,  tan- 
quam  a  dcbirorc  Titij.  Nec  cnliii  vlla  mihi  fuper- 
eiTc  potcft  iCt\o  conira  dtbitccm  mcum,  qui 
pet  dclcgationcm  a  mc  Uctam  liberaius  efl  ipf  > 
iure  quafi  fada  nouatione  q  z  fcivpcr  iit  pcr  dc. 
le^^ationcm  nec  miniis  iure  nouo  quam  vcterc, 
C[  01  lain  Iiidini  mi  conditutio  in  l(g.  rltim,  (cd.dt 
tim*t.  quz  iura  vcccr^  circa  iioiiationes  corrcxir, 
ad  cimi  .afiim  non  pcitinct,  nuo  dclcgatio  cx- 
preflft  u  fafta  lit  ciiT^  nr  v  cat  ficrJ  vnquam  fioe 
nouaiir>nc,  vt  l^fnc  inc  C^ftrcnils  bcniadcicni, 
al  ud  di<  cndumfote  Ji  in}ncl.iin.m  debitori  raco 
vr  fihi  fi>li»ere: ,  t.i  aurc  n  .nb  co  ftipulaiut  cifcs. 
Tunc  CMiin  quia  niilia  circt  dcicgatio,  nccnoua. 
tio  fadauHcHigcrerur  Ug.  Stubam  &  in  fin.ltg.fi 
ithmrtmmtiim  ix.  tnfr.dt  ntudt.  Eri;o  in  propulito 
diccn  im^  r:t  rlund.im  mihi  contra  tecondidio- 
nem  vt  &  tn  Ifieuinfiruum  i^.fiipr.hectitlfi quii mgn- 


/idium  ,  vt  co  cafu  lircuin  haberct  quo  alia  nul- 
la  compeceret  ,cum  tair.cn  oiiquam  daii  zq  uim 
clPet ,  ne  quis  cx  alieni  iadluia  locoplccatccur. 
Vc  (cin  ltg.fi  tum  feruum  li.fupr.  tod.  /cmpcrcniin 
fubucniciiJum  eft  ariuerfus  iiiipii  l  um  liicrutn 
Ug.  fi  ptopttrt  10.  ^.fidomini  tnfr.  dtin  r<m  raf  Nec 
laniiioi  fi  nulla  aliaadionccoiif.iltnn.  cftc  polfit 
ei  cuius  fuit  pciunia,  fed  ctiam  fi  corfiilium  qni- 
dcm  aliquando  fuic,  fed  taii,en  coiilnlrnm  cire 
poftca  defnt  vt  Calircnfis  hi.-  notar  tx  Ifg.  rlt.^.tu- 
ttr  infr.  dt  CfnJUt.  indtb.  Ad  lit  Caft  ciitiv  icniuni 
cafum ,  quando  nec  ab  initio  confultum  tkiit,  ncc 
confahum  cflc  deliit.  Scd  tamen  li  contta  alium 
agcrem  ,liberarctur  illc  ^xaliqiiazquit  jte  ceLlcn- 
do  mihi  aiflioncm  vc  in  fpccie$.  yUtni.  icgis  ;'ro- 
ximc  prxcedencis.  Scd  nnsad  cuin  h  cnm  id  iam 
reiutaui:nus.  Ilhid  fane  Azobcnci-.ot.iiiictoiics 
hunc  cond  dlioni  bcum  ciri:  quoties  is  qui  ahe- 
nam  acccpit  pccuniam  nullam  eius  rctincndje 
canfam  iiabet  alioqui  ccflat  condidio  ,  fjcut&fi 
cx  eademz^^uicacis  ratione  ali.iaiflio  pofnccom" 
pctere  puca  mandaii  vt  in  Itg.  fi  ntgiiu  ^i.  tr.fr. 
munddt,  auc  negoiiorum  geftorum  vc  in  /.  quam- 
^Udm  7.  •••  fin.  iufr.  ad  SC,  ytiUuui.  dui  rti  vxottic  vt 
m  Ug.vir  dbtt ^'^.  mfr,  dtiur.dct.  Celfantibus  aiiis 
adionibus,  ncc  ccirancc  tamen zqoitaie, condi- 
ftio  nccclTaiia  eft  \tit\Ugqudfuiidum^c.ttdJig.v- 
xtr  mariit  55.  dt  dtnti.int.  vir,  &  vxor.Coudickio 
inquam  ,  aut  line  caufa  fi  net^otium  aliquodge- 
ftum  Cn  Ug.i.&  tttt.  tit.  mfir.  dt  tondta.fin.  C4uf  auc 
gcncraliot  illa  deqiia  liicaj;itur& in<<itf,/<j.n7KJM 
&  indtS.lig.fi  tumferuuin  n.fupr.bectit.  cmwne- 
goiium  nutlum  intcr  nobgclliuncft.Citcrznani- 
que  condidioncs  nafcunturomncs  cx  ajiquonc- 
gotio  gcfto,  hxc  cx  nullo.  Q^k  d  ab  Accurlio,  c«- 


tipiu  .y.S.vUim.&ptn.iufr.dt  irfiit.d(t.  Nonquidem  terifqae  intcrprccibiis  minAvbenc  pcrccpiumvi- 

cc  ticx  .  lucuo,  ci\  n  njllam  tibipccuniam  credi-  detur ,  qui  hanc  tcgem  vcl  Je  coruiitlionc  ccrtl 

dcftn»,  (cd  ea  condiftione,  qnz  ex  iure  gcncium  generali  pcr  /e  fnmpta  ,  &  iVparaii.n  a  rpeciali 

compc  ic  adacifus  omncs  q'ii  non  ex  iufta  cau-  (qualisccrtc  iiulla  cft)  ycl  dc  condidiorc  Iine  cau- 

f?  p..ftidcnivt  fcriptaraeftin  /  rmjw<j«i</mi5.  i«-  (a  intclligunc  plan^  quod  lcx  ponic  pccuntam 

/r.r<r.<»«»f.Pcrpccuacnim  fuic  iila vecerum  opinio,  meam  ad  tc  pcrucnillc  ben^  Accurfius  expiicac 

id  quod  cx  inUifti  caufa  apad  aliquem  ilt  condi-  dcpecuuia  mihidebira,  vt&iii  Itg.  fi  ptcuntdm 

cl  ef  poflc  l  ftrpttuo  6.  infr.  dt  ctndtci.thturp  vtlm-  Ctd.  dt  ntgtt.  gtfi.  Nam  etfi  quod  mihi  dcbctur, 

tufi.Cduf  Qiiamquam  nou  idcm  cftdicerc  ixi»»«-  racum  adhuc  noncft  ,  quia  quod  iam  rocam  eft 

fit  Cdufd  vt  indiR.ltg.ptrpttuh  & uin  tx  tufid  cdufd  vt  non  magis  debcri  m  hi  potcft  quam  m  igis  ficil 

in  diiLUg.rtrum.  Eft  enimhoc  poilrcmuni  gcnera-  meum  Ug.  lun  vttx  plurihm  191.  dt  rrg.iur.f  fiiitd- 

lius  vtconftat  ex  haclege,in  cuius  fpecic,  pccunia  Inftil.  dt  ddiin.mciimtamcn  quodammodn  cf- 

mca  quxad  te  peruenic  cx  cua  ftipulatione  iuf-  fe  videtur«xea  iuris  rcgula  quz  vutt,  eumquia- 

fu  meo  interpoiica  non  cx  inlufta  caufa  pencs  tc  diooem  hal>ec  ad  tcm  confcqucndam  ipfam  quo- 

inuenitur,  fcd  tanicn  eftnoncx  iulla  caufa,  &  id-  quc  rem  habcrcvidcri  l.ii qutdm»ntmii,dtrtgiil.iur, 

circo  condici  eam  bonum  &  zqui;meft,  vt  hxc  Nam  &  qui  adioncm  ad  rcm  hjbendamamitciC 

lex  ait :  quia  licct  nullum  inrcr  nos  negotium  ge-  rem  quoquc  ipfam  amitcercintclligitur. 

11.  M  o  D  E  s  T  I  N  V  s  libro  10.  Digeftorum. 

"pRincipalibus  conlliiutionibus  cauctur  ,  ne  hi  ,  qui  prouinciam  regunr.* 
quivc  circa  cos  funt ,  ncgotientur,  mutuamve  pccuniam  dcnt ,  focnut 
vc  exerccant. 

Ad  l.  Principdlibitf  33.  itcmqjfocnusquxfpccieseft  pignoris/.i/<por- 

if.w/i'.<!»inr«rJ.c?'rr/f{.  vbidiciturdeportatum 
Kat.  DvB.Mutuumconcraiftuscft  iurjsgen-    JlcitamitMCciuiutempofletamcocontra^tus  fa- 
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ccrcqu!anonamiaircac|ux  funtcx  iure  gcnriam, 
exquoront  cciam  crtcn  omncs  contrackus,  pcr- 
paucis  cxccptis'w  t)«iifr<5.vbidixinios/«;>r.  rfrin- 
fitt.  &  iJfr. Atqui  Prscfidcs  pvouincianim  &  alij  qiii 
prouinci.isrcguntquive  circa  cosfiinr,non  idcoa- 
mitruntciquxfnnt  luiis  gcnrium  nc  (intdctcrio- 
ris  condicionisob  id folum quod maionbu* fruan- 
rur  honoribus  comi:i  l  <]U$df*UBre.(>.C.dt  U^ib.Lnul- 
Ul^  fufr  tcd.illJit.Scnc  caK.u  minoiibus  qui  fruitnr 
jnatoribus,vt"iioanatur  Papinianusw/  (Utpdaa^. 
$nff.Dtftru.txport.Nev!\\nienim  ad  muidiain  noccrc 
<iigtutat?mfuamoportct/.<iJ  tnuidum  e.C.dthitquA 
ytwfXM/w<4«AFrSo"«q'his  qui  ptouincias  rcgunt 
nequciisqt"'  circaillos  fint  inicidicendiim  clt  nc 
jifgoticniur.mutuamvc  pccuniam  dcnt  ,fcrnufvc 
«xcrccant.mnximc  vci 6 (i  mutua pccuniam gritui- 
tam  darc  vclint ,  vt  folet  dcbctquc  mutuu.n  omnc, 
quod  nonefl:  furnuscncgraiuitiim.  Uec  Nihil  cft 
quod  conucnticnibusliominum  magis  dcbcatuti 
quam vt  fint  libcrj,iuin  pcr  vim  au:  potcntiam  al  ■ 
tctutr  us  coiurahcntiuni  cxtort  J  /  vti.Ced.  de  to  tfutd 
mtt,  csuf  cum  omncs  conncntiuncs  cx  conlenfu 
Yjin  &  lublcaniiam  accipiaiu  ,  /.  ^.fupr.  d:  pA{t.  «.[Ui 
pono  confcnfus  li  pcr  vim  aut  raetu  n  &  i:i;ptef- 
fioncmcxtortusfit.»b  tfocuicontradcvrc.iliusnon 
audcat.proximcacccduad  tliircnfum  /  «.  J  ^ftuo- 
titr^ndd  vifr.qajr  rtr  dii.ron  dtt.l.pen.tff.dcfnt.  Iitt-c 
dicl  folcai  ctiam  co.-iaam  volunratfm  n  hiloini 
nus  edc  vo'untaicm  l.fi  wHltcrii  f  vlt.fvpr.detoquod 
ti'.ct.c.vtf.lfip«**f"gt«^'  ii-infr.Dt  rit.nu?t.  Atqin.  i) 
qui  prouincias  rcgurt  fola  djgnitatc  finu  t.rr.bi- 
les,vt  air  l.vi.u.C.fi  rta.prouinc.vtl  tdtumpntin. 
ft'tt.dider.  tanq  am  qui  in  prouincialesomiics  ha- 
bc.im  vitzacnecis  Potcrtr.ttm.Mc;iti»igitr.riis  in- 
tctdiaui'^  tftne  ir  pcouincia  faa  ncgoticnttir ,  ncc 
ipfis  tamum  fcd  ctiam  ipfoium  domffti«  i$  &  c  .n- 
ii!i.itiis/rn?f.C.</^f««r.f^f.iw/^/f.vbiaddit:ir  ncc  pft 
intcipo/Itamprrronamhoc  :-is  hccre.SoIcntcnim 
fiifpt diora cflc qux  c!am  fiunt  l.v!t.;  fr.  Derit.nupt. 
Si  pcr  fuppofitam  alrcrius  pcrfonam  /  5.  i.ftdfi  per 
tmrfofitJiiN  tnfr.  Dedutbcr.  tutar  l.fihtfui  bonu  91.  D« 
^quir  /ji-rti/.ldcmquc  conllitm.uin  eftin  crteris  qui 
vcl  tn  mcdtncri  dignitatc  pofiti  fint  Lftn.Ctdittt 
oKodmtt.uuf  Fitcigohoccx  principahbus confti- 
iiiiionibusjqu-thacpatieius  noiiuin  indu\crunt, 
cx  non  dchdto  t\  ccrunrHchdum,adu'>quc  poc- 
nam  quad.  uph  iirt.^,.iiunt,  fi  quis  contrafacctct/. 
w»w  Ittet  A6.i"fr  Decf  .tr.tnpiion.vbi  tamcn  addjt.ir 
ex'cptio  nifi  j^ecuitter  qitihufddm  hot  conftt.fum  tft. 
Qux  t.uncn  cxccptio  vctcor  nc  fit  Ttiboniani  rc- 
lp,cici\US4ii.Li'»ie.C.det»nti'tc1iHdu.  vbihzc  ipfa 
cx ccptio  ponituriis  vcibis  :  f/:  (pciuUm  nofirt  numi  ■ 
«ubot  tu  pfnHittoittmdiuinamnfriptmtm  mtruaint. 
Incognit.i  cnim  fuittou  Iutilpiudcnii*  vctcri  ea 
cxccinio.licut  &  tandcmabrogaia  pct  Lconis  N"«- 
«ri/.  «4.  Scd  &  hirtinianus  ip!c  fuinadiinum  cxcc- 
ptioncm  adncitin  vibanis  (antiini  magiftratibus 
Confbntinopolit.inis  ncn  ciiam  in  ptouiiiciaiibus 
piouincias  modcrantibus, qmbus piohibet diftri- 
ilcnon  foUmi  donationcs,  fed  e:i.tra  cmptioncj 
qu.iiumciiiiquc  tcium  fiiic  mobtl  um  liucimmo- 
bilium  ,  pia-ticc  rasquar  ad  alimoniam  vcl  vcftes 
pertincnc  ,  a  lcoquc  xdihcui  mcs  Itch  tnquit /irri 
Uhts  aliqitideorum ptrmiferM.Hcd  oinnesea: c<  nfti- 
mtioncs  .^d   Magiftratiis  tcmporaics  pertmcnt, 
qualcs  ctanr  olim  Prarfidcs  prouinciaium  omncs, 
nonei.ain  ad  pcrpctuos  vt  conftat  Lfcq.&txLi. 
CfinTt  pit-  »n  '1'«  ''"^^  ttm^ort  Officif  fut  qiubus 
'  '  Tom.llL 
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vtiquc  abfurduiTi  &  iniquiim  eflci:  perpetuointec- 
dicicominfrcio.vtdeminoribiu  fcriptum  tft  in  1. 
ait  frttor  y.i.  qutfttum  fupr.De  mtnor.  Nc,vt  dc  Ptin- 
cipc  quodam  loco  Baldus  ait ,  is  qni  omnium  Prz- 
ful  eftfiac  omnium  cxul.Sed  intcmporalibus  Ma-' 
giftraubus  long^  maior  fuit  lauo  prouidendi  nc 
potcftatcilla  abutaarur,  qium  dinturnam  gon  fo- 
rc  vidcnt.Nihil  cnim  eft.  quod  pcrpctuandam 
poieftatem  tantoperefaciat.quain  fi  quis  ca  tcm- 
pcrjcc  vratur  ,  non  infolentcr.autauart;  Quxrcs 
fccit ,  vt  MagifttJius  Romanus  Calac  Tjhcrius 
primus  fcccric  cx  tcrnpotalibus  pcrpetuos ,  Cjnod 
ea  tatione  mclibtcs  illos  &  Reipublicx  vtihurcs 
forc  fpctarct.  Sanc  quod  vulgo  crcdituiii  clt  ab 
intcrprctibus,  /upcadi^flas  conftitiuioncsnon  pcr- 
tincte  ad  cos  qui  proumcum  illam  rcgunt ,  c.k 
qua  finr  oriun  1  .  prob.Tr  non  poiFtin)  :  Si  ve- 
rum  cft  quod  (ciipriin»  vidco  tn  l.  <;«i  ''Jp.N  ^t.D* 
tontrdhvi.  tmpttisn.  tum  ijui  <>lHci|  c  -Ma  in  ,iro'iin- 
cia  agi:  vc!  :  ihtat ,  n  n   'ollc  com;ui.iu  m  ca- 
dcni  p;otiincia  prdierquim  inquit  /i  pAtcrnd  iius  k 
fifio  diftrAhantur.  Erfi  non  tijnoro  ea  vc;ba  p.turnx 
tm  ptaircrmifta  cfle  ab  H-  rnv  iv  jjitlo  LLr,  j. 
Ju.\.  qirxtanicn  mihi  fcfT»pcr  >i  aiunc  non  prx- 
tcnniticnda.  M;"jiihcani  cm.n  c\\\:  ahv^uid  indal- 
gc  du.n  .idfciiioni  Pr.rlidi.,  id  agciiris  vt  botia 
pstcina  iibi  (i*tu  t  l  h'^iitita  cnini  adfccliocft  i.fi 
tn  tir.pn.^^r.cri  \<,.  fupr,  De  iitinoK  /.  fr.v.';.t ,  o*'*-'^ 
ViJt4it:iu  II  fr.  ft  qntdin  frdlid.  p4:Tan.  L  Ux  qut  tUU. 
rti  1  Cod.  de  ddmwfirjr.  tiiior.  ]  fcd  hacicnut  vi 
ron  ;;b  a!io  polTir  bona  cmcrc  nc  ijif.if m  parcr- 
na  nili  3  h!co  .  qi!:ppc  ciii  P.xlcs  proit:nc;i  ini- 
nus  tcrribilis  viilcti  poflu  .  ctim  filctis  fir  Ca-fa- 
ris  Ncc  ro  magi';  tinitn  pci  nrdinn  cft  Prxildi 
proumcii  a  fifco  bona  qu  hbc:  cmcrc.    Nc  co 
prrtextu  colludcns  fortc  ct.in  procuratorc  Cxfi- 
tis  ,  ta»-.ro  lac  liot  &.-piopcnhor  cill-t  ad  b  na 
fifco  adiudic.md.t  a  qiio  poltmodum  c.idrm  if- 
fct  comparatihu.s,    Ncqtic  illud  luiftm  p:'.Jo, 
quodnoftn  volunt  potuiiFc  olim  Piaihdis  c:i  im 
in  ca  ptouiiicii  ,  ui  <jua  dcgcbanc  ,  a  n;.>n  lub- 
dais  compaiacc  :  Quomodo  cnim  id  fien  j  of- 
(et  quin  is  vendcict  qui  in  proutncia  v»  t(arccur? 
Attjjui  hoc  fiiftiuc  ,  vt  vcnuirio  1  rohihcatur  ,  L 
(jmj^iuii  ,6.  Codic.fi  (trt.  pttdt.  hccr  ca  lcx  non  de 
Prxlidc  fit  fcd  i:c  Indiccvc  mox  diccnius  Etfa- 
nc  illictiamqui  (ubditi  non  lu'uciiis  prcuincix, 
qttod  cx  alia  lint  ,  fiuiit  laincn  li;l>d  t;  laltcr.'. /c- 
cundum  quid  in  ea  protiincia  ,  itt  qua  vci(au- 
tiir  liue  in  ca  contrahant  .  fiuc  dcltnquanc  /.  ht- 
risabftM  19.  §.prini9 ,  vbi  di^imm  fupr.  Detudic.  L 
prtnu  ,  Ccdic.  vbi  de  crimir:.  4^1  opert.    C  xicuun 
quamuis  |>ccuniam  mutuam  dirc  Pr.-E(idcs  pro- 
uinciarum  &  qui  cuca  cos  (unt ,  non  portinc, 
nc  his  attibus  amitos  hbi  patcnc  in  ca  prouin- 
cia  cui  ptifunt,  qr..im  non  nifi  boiix  (.inCtxquc 
adminiftrationis  digniratc  libi  dcumcirc  dcbcant, 
pccuiiiam  tamcn  inuruam  accipcrc  pollunt,  ad- 
coquc  ftrn.  ri  /.  prtxift.  tnfr.  quoniam  huiufmo- 
di  contraftiis  non  altam  caufam  lubcre  foltat 
quam  nccflUtatu  ,  &  vt  plutin.um  ad  nccclTa- 
nas  tcs  compaiandas.    Prxfcitiin  cum  cx  pe- 
cunia  mutua  ,  fiue  forncbiis  fit  fiuc  gratuica, 
nihil  ahud  comparaii  porcfti<./.i'A';(.Ce</.(/*£«wfr4^. 
iud.  Nccobllat  qiiod  qitidam  adferuntrx:/  5fri«f4' 
Ttesi,C.denum.diiudr.& chdttutdr.!ib.ii.Tit.^o.in  ilUs 
xeihiituilldttntofi ptfltrtiiu  aui  mutudm  pttuuum  fU' 
mtrt.  Non  cuunibi  quiefcvt  oracio  fcd  in  jis  qux 
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ftatim  f-qiuiftti;t<»«r  ptSiuri  cm.ftiani pr»  publkhlx-  cialibas  finu  inTetdm||>      cnlm  fi:r\'ficxm  tx\to 

ftnfatoff  cx  qiiibiis  ap^  aict  non  pruhibcri  ea  'e^e  ludiciu  vctba  dhfimfninfnU  fumi  vtT[*m 

icrintarios  prcfVdi  pixtenoonituam  pecuniamfu-  ftanm  feauuntiir  tiuaft  tmpttr  Itgvm  MqutfrMmm, 

tncrCjlcd  nc(iimctccog.tntur:quodadabo!cnd.ini  Idcoqucfnit  ill.i  conllirtin  r.tc  ll^in.i  vc  non  pro- 

Xontrarmn  eocum  tcmporujn  conTuetudmcm  ita  uincialibus  tanto  rcuctiiu  intcrdicetcturauodlo- 

iconftiraeQfkini  kit.  Aua  ratMMl^fc  dineriorcoo-  lis  prottincialibat  fbwrioteiilBtfi(fci'Hwe^ 

dfcio  ;uJici<ftiifi  quis  pccuniani  mutuam  dcde-  golcx  illa  locum  hudiectiam  in  Pirfidibus  pro- 

iM  y  ctinin  firnebton cxilii  n<piut  .qoaii emptot  le-  uiiicuium  Sc  MagiftiMibiu  (]ui  hodie  iudicandi 

g(i  111 P I  ciflcdusift  cam^fSHiiilkc;  pertndc  ac  col-  ha  bc  n  t  neceffitatem  fiiSk  iJ.%^C  4$pidM.mik.  qus 

lcd.itais  q  1  honorcni  .imbienti  prccinm  honons  cum  (it  Iii  ^i-t.rr  rpm  Dioclctimi  &  Maximiani  . 

dcdi:,vtlcnptuniciliti(< /.9«i/^a»».NcccnimPra:fi-  «jui  Hononuiu  i5c  Thci)dolium  in  impcrio  pr*- 

desiudicabant(cddabantiudtce$pedalieo«iil.C.  cetTcnmt ,  efficit  procuUubio  vt  diSs  hx  Qmf- 

4$flim.  tuduib.  qiianniis  irtcuhitn  cri'.m  ilii  rintur  tjttu  ,  ctiam  ad  Prifidcs  rcfcrri  dcbeat  ,  fcd  hoc 


ludiccs  il  /  rnir  C.  de  lontidit.iudu.kd  mMviCb  l.  non 
dilii'<\[kemus  \i.S.diltltT*ltfuprtti$naft.  f^idtbttr  rt- 
if^.\hidi.\  iw.i-,  C"  tdl.i  t.fup.detr.ttrrp^  iniur  fjc. 
Etii  vidcrut  dicid  i  quifijuit.  non  tain  ;>d  piuuiucuics 
pertinece.qaim  adeodqui  quoniam  ez  aliena  fom 
pruuti  i.ii  piT.irt  iinpiu  c  fibi  lifcre  inca  proatO- 
cia  in  t^iu  Vi.'iLiiimi;iila  taccrc  ouuuaqu^ptouin*- 


Icmpcr  ictcnto  cx  iure  vetcrc,  vt  ad  tcnipora- 
lcs  tantum  pcrcineat  non  cdMl'  ad  perpetuos, 

vt  Jiximuj.  r  X  qno  nppatet  non  circ  hudic  ia 
vlu  .ip-.id  noi  h.inc  lcgcm  ,  apud  quos  magi- 
fh.>iiH  uiunes  funt  pcrpetui.   Idcmquc  noftd 

ti  .1  cUaudU  nk,  rtdutii  nm«8*i§iif,fKl,tf*'^ 

'"M  ^   .  ^ 


}4.  PAirivs  J&n>a.Stntendintm. 


T>Rx(idisprouincueo£ciales,quiaperpetui  funt»mutuainpeaiiiianidare,  9c 
fbenebiemexercerepoininr. 


Adt.Prtftdui^ 

RaT.DY».  Abfurdum  vidctiit  melioril  Condi- 
ciunis  efleOfficialcs  Pia  fidis  quaro  ipfum  Prxfi- 
dem.Ergo  quod  nonhcet  Prxfidi  ncc  OffieUlibllt 
eius  liccrc  Jcber,  atq  li  Prxfidcsprouinciatiunnec 
inutuam  pecuni.un  dare  ncc  f<rnebrem  cxercerc 
nonuncvt dizimus  in  i.prox.fr^ctd  Pro indc ncc]0 f- 
tacialcs  eius  poffunt.  Dec  Diffecencis  tado  magna 
&ciudens  efl  inter  PrxHdes  prooindarainfteo- 
fum  officiales.  Przfides  eiira  prouinci.iium  ad 
fempus  duntaxat  prouindasrc^unt,  odicialcs  ve- 
vitrancperpctui ,  muumigiturnon  eftdiuedum 
-ins  coiiftintcurocfle,  iniet  qoos  tana  eftiado 


ucrfitatis  /  0.VHde  '^itur  h^.de iHiuJl.rnpt.Esgo  quod 
fctiptiim  eftin  lege  pncedente  de  its  qni  circa  Pr{. 
fidcs  funt,  vt  non  magis  qaim  ipli  Pr.rfidcs  mu- 
tuam  pccuniain  dareacforaus  excrcerej>o(Cat,nd 
cos  icftEingptdnm  eft ,  qni  circt  Pnffides  ad  tem. 

,nonadeorum  officialcs  qui  /iintpcrpc- 
rai,perpecui  inqium  non  quia  ibi  perpctu6 fubi- 
tarcnt quod  indc  orti  elTent :  qu«  vnn cft  ex inte^ 
pietaciooibui  Accurfij ,  fed  quia  eorum  offidUiA 
pcrpetuA  dnrabar  vtidcaiilleimerprecarar,  nrce- 
ra c  ani : uum  .  au c  temporale.  Iilem  igitur  obrioe* 
ce  hodte  dcbct  in  Magiftcadbas  ip/ts ,  qui  pcrpc- 
tuiibncnoniiemporalcs,  Ttdjnnuisadlegemprc- 
ccdcntem. 


I  f  Prfies prouiucis  mutuam  pecuaiam  faend>rem  (umcre  noa  piohi^ 
betur. 


Ad^.i.Prgfes  piwnmh, 

.  Rat.dvb.  Contrarioruin  cadem  ratioeiRfo- 
let,&  maxiroc  corrcIariuommL  i.  CW.  de  cufr^lA. 
Xi.Tit.vltim.  Ccna.ui.i  antcm,  adc6quccortc)a- 
tiiu  funt  pccuniam  la-ncbicm  date  &  lumcre  non 
tnin  us  quaro  vendexe &coillpdliain£rgo  quemad- 
modum  Prifidibusptouiiiciatumintctdidum  eft 
ne  raunum  pcc  iniam  dcntaut  fa-nas  cxcrcctnr, 
ita  incerdicenduro  iis  fliit ,  nc  pecuniam  mimam 
fiitc  "raruitamjtiue  fccncbiemabaUquocx  pronin- 
daluius  accipcte  poflinr.  Dec.  Multiun  iotcreft 
«H  Pndcs  pnniliicic  mutuaro  pccuniam  fcene* 
bfcm  dcc,anacdpiac.  Daie  fcenebtem  profajbetut 
prindpalibus  conftiiiuriooibtu ,  deqntinn  iti  lcge 
ptaEcedente,  nontanium  quddauarum  nimis  ic 
Ibrdidum  lit  ,  acptoinde  indignum  Magiftrani 
quolibct/edmaxim^ Prdide,  fleiedoce  pfoa{n*> 
eir  (cenuscxctccrc  ,  vcrumcciani  quod  iiccalircr 
■ci  in  prouinaa  cui  pnceft  conttahcre  pcrmittatur 
obmiionesknobisiiipiieil*ias.AtpeainiaB^fts- 
fiebcem  finncte  nccettuds  nuigfbeft  qwbi  amii' 


02 

noti 


*  quotus  enim  quilqne  eii:,  qnfpeCMiMQli»- 
fifiimew  velicnificoeaos}  fimodd  nommda* 

rios  &  argcntarios  excipias  qui  plerunque  acci- 
pi  nt,  vtaiiis  poiiea  coiiocent  grauioic  fcraote. 
QiKid  ficut  auariffimumac  <Mdi£ffiRiam  cft ,  im 
ncc  Pr.Tfidihiis  prouincianim  prrTuffTam  cflc  cre- 
dciiduincft ,  oui  u  cxtCiis  quoque  cont«(^as  ec» 
iamaitoqoiiliiciiis  abftinere  iabettrar.  Qmeivs 
facic,  vttantomagis  licerc  illis  dcbeat  pccuniam 
foenori acdpcre  ,  ciim  idfacereco  confdiooun- 
quaropoffint  vc  ex ea  pecunialbttdoc  comparcnr, 
lcd  tannim  vt  ea qulr  ad  viaam  &  veftitum ,  &fi 
qua  funt  alia  neceflaria,  quibns  caieic  PtKfidem 
prouincic,&  egerc  cogi.non  mod6  abfafdnm  &{• 
niquum  cfTet ,  veiiim  ctiam  indccarum ,  ex  eo  ru- 
tcm  quod  Paulus  in  hac  lege  loquicur  dc  pccunta 
fcrncbri  qoam  Pf5fttp«)uinci.-eeriam  a  prouincil^ 
li  cteditoie  (umere  non  prohibetur,  incciligimus 
■onidem  eflein  murna  data  pecama  graruita.Cac 
cnini  delnenebri  ioqueretu^fiingratu  taiderae^ 
fet  .^Hocaucemidcoibrtaw,quodmagno  k-  bcnc- 
iidoadftdnaic  illcjMii  |!Mtuampccunum  acapit 
IwtaiBMPsS^MiiiMhw'  "leeteditotisfirifeniiis 

quodam* 
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yotomnoclocflc  videatut  vt  dicebat Seneca  ,  ac   icJo  tependkliEBlls  ,  qaa dt  at^lKCadMA»» 
edamilkqiiiaedkod£gE]»cacinopcobeiie-  faglkoiiiiprieiMii  *»jft.i«^^|ffm  yfr, 


jf.  MoPBSTiMVslflMoiJlelpoiiibnnB. 

PEricuUimtiommumad  eum»  cuiusculpa  decerius&dum  probAripotdl^  ^ 
pecdiiet* 

Nonigituradalium  perttficBepecictiliiin  nominii 

AdLfirmJMmil»  c(^ameft,qiiitn  adeuipcaiiitculpaiddeterias 

"  ftchitnfic.Et^j^oiiiuttiiooafijcaipahacparteiin-- 

R AT.D VB.Periculum  cuiufqae  tet  ad  dominum  putaripoteft  qu^mei  quipotuit  at,crencc  cgicfviu 

^cttinet.Ciit enim magis  perireres qu^libct  potcft,  de  eftquod  nec  ad pcxdonctn  pcrcioet pettciuani 

quimdomino;wr/;./.9w«/vrti<irM  6/  pigntu  ^.CM  pi-  quia  mhil  eipoteftimputari  qut  aAionemnonha» 

gUTJiS.  Vndeeftquod  pcriLiilum  pignomm  no-  hiik  l /t  qMid ptjftjftr  ivi.  iSudJupra  dtlurtd.ptta.'}  ts 

minis vendici ademptocem nomiais  pcctiaectan-  demum  autcmagecepoceftqoinominisdominitt 

quun  qui  per  empdonem  ftAns  Gt  domtnnsno-  eft,confeqnens  fic n  m  dominom  nonrinb  peijeo- 

niinistpinculufHio.inf.dtpi^nor.  Prafertim  cinn  pc-  himpertineredcbeitregularitcr:  fcd  quiaplertm- 

'  liculum  nominisex eo  ibln ((Umetur  A  debitur  &zt  que  accidit  vt  eciam  is  qui  dominus  nommis  non 

non  fi»liiendo » vc  htc  nocat  Accacfitts.quod  tp(am  cft,  etigendi  tamen  nominis  ins  habeat  alieno  no- 

tamenneaccidatnontnpoteftatc  cuiu{qiiac(l,fcd  minc  vcccrncrccllin  rutore,cuiatore,proniiatore, 

cziaopinatofottutuecueiuu8cimpet|ipcndct,vt  magiftratu  aiiirquehuiufinodi  li  auifunt  admini' 

]oqiiiiitrPtgintamitinil4.li!|F.iVMf*f:A^4r.f.fi(it  ftratoribus.qui  lic&domim'non nntf domincnmi 

57. §./f;>f«i««y«fr4<if,nfg9f. (T^.Noncrgoinipicien-  Mmen  \ocohaheiyzuT l.quifiindum  .S  jitfitortnfr.fr^ 

dum  cft  cuius  culpa  nomen  detcrius  fadum  iit  f'»pt'r.l.vtrtproc*.-atmti.t»fiddefilut.zd  huncde- 

cum quxritur  de  periculo  numinis,  fed  quiseiu  mum  caliim  accommodsndaeftqtixftiohoiusle- 

dominusnr.  Drc.  Etll  non  nifialiq^iocafi  forrui-  gisdcprriculonominis,  vt  riilicccaLl  cum  qiioqiie 

tofolctaccidercvtnomcndccetiusliat,  vixtamen  pcrtincre  dcbcat  qm  tion  cft  dominus ,  h  culpa  ci 

cftnnonaliquaprxcedaccalpa  6c  neeligentia il-  aliqua&lWgligentiAimpuianpodtr.ptopterquam 

linSiffUiexco  noiTiinc  .lecrc  potait  &  acbuit ,  ncc  dctcriuinomen  radbim  llt  Pc  cndaitaqur  funtcx- 

Cg^cFiUntcnimnuaiinadctcttnratcmpotepropccc  empla  huius  legis  exiis  luc:s  qaos  Accuiiius  con- 

matationes,qu{ intcrim  {iiperuenirein  dies  foKnc.  gKic»iddli«iA/./fxw ; 6.S.fiptcunit fup.de ntgtt.gtfl.i.fi 

yEqiium  ig  tui  ~i\  prrnnfrepericulum  nomini.  ad  rMrir|jJlsliir*^<^irir  57.  infr,  dttdmin  iiitor.t.  . .  &  l. 

eum  cni  cuipa  Sc  ncgl  gcm.a  inipucHri  potcft  cur  quieq»U%C.Miur.tuttl.Su\c  quod  lilc  adfcrc  cx/.ti 

nonegeric  &iexegeiic,vteaenire  alus generalirer  qutdi^  S.flt.aifrMp«am.u^it.l.finmmur4»it4  %. 

foletquoticsculpaptaccdircalum i.df  0flld  btbgtiitm.  minusad  hanc  legempcrtinet ,  fi- 

frt^.vigdi.fi  ytn^u  1  t.t«/  itperit.& (tmm$irAmi~  cot &  quod  iile  diiputat  de  plunbus  tutotibus  aut 

^J.fiixpU^if^if-intliuoC4ptto\inofupr.4dltg.AquU.  magiflraribusquando&quoordmcconucniendis 

>  Adc6  ciuilis  lcgiflator  cxofam  habcc  calpam  Sc  txU.&vlt.C.qit$miifq  trdi».(ttmtii.l^.ii.Tit.^^.  &l. 

negligentiamvt  vixvnquamveliteammanereira-  t.C.dtfuf^ept.prgptf.&mrfar.  lik»  10.  Tif.70.  dtquoinL 

punitani,nificum  taliscontiadus  cftinquonon  P/r.il'*y<r<fr«mi»/^.«iM«iiirijp.I|]udnocatudigniim 

colpa  vindtcati dcbeat  &  ncgtigencia,  feddoius  eftcumquiinalium  transfettevultpeticulum no- 

tantiim aut lata  culpa  qu«  dolo  ^uiparacur^Oecun-  minis ,  ob  ipfiui  culpam  &  negligeatiaffl  pcobare 

^um  i.lillm£iioncm  de  qua  in  Lfiftctrto  ^.^.rmnc  vi-  dcbei  c  idonca  ab  inidofittfte  «^«Mn* ^  i,  |, y|| /U- 

ift^Mii!ir«c<MmA.UMn^  mfCtirbttuitt.  '.^  . 

iAyouirvtlih(oi.EpilfailaniiB.' 

PEcuniam,  quam  mihi  (ine  condicione  debebas » iuflii  medpromififii  Acd» 
rubcondicioae.cumpeiidentecomiicioae>ia6oftamfit  obligatioAjaad* 
uerTusme^  tamqu^fiiDContrariamcondicioneraeam  mihi  fpopondiftisii 
pendeutecoadidone  petam ,  an  oihil  a^urus  funi  ?  Refpondit :  Non  dubitot 
quia  mea  pecunia,quam  ipieiiaecoodicionetfcipuiatus  fum ,  etiam  ficondicio 
inperlbaa  Attij,  quiexroea volunute candem  pecuniam  fub  condicione {iu 
puutus  eft,non  ezttieiit,credita  eile  permaneacperinde  eft  eoim ,  ac  (i  nuiUfH* 
pulatiointeraeniflettpendente  autem  caufa  condicionis,idem  petere  non  poC^ 
"mmtquoniam  ciiminceicumiit>  aaex6aitipuiadonedebedpoi£t>anteteiit> 
puspeterevideor. 

,          ,             .  demomniumcenilTtma&euidentiffimatir/iiy^rf 

.Adl.  Pee0Hfdm$€.  it.inpTmcip.&  §  i.infr.itnentt.  Ec  in  qua  non  d  ftm- 

K.AT.DVB.Cum  peciiniatnquam  mihi/lnccon-  ^uitur,vcaiia5diftingui  folet , ananimus&ouandi 

dionoe  debebas  ,  lufiu  mco  promififti  Attio  litb  mterceflerit  necne,nc qnidem  poft  /  v(t.C:hnttit^ 

condicionc,  fada  dclcgatio  cft  ac  pioindc  nona-  quia  dclcgatio  hnnquam  fieri  poteft  /tne  noaa- 

no.  £It  caixn  deicgauo  fpccicsnouationis  &i  qui-  uont  vt  dizimus  adLfi  &mt  ja.  fiipra  Im  «mf 


J 
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Ergo  tollKur  ipfo  uirc  prima  obligatio  quxfuerat 
pura.  CJuid  cnim  aJiud nouatio  clt,  qua prioris ob- 
figationis  pcrfinptio.acinlcqucntcm  transfuho/.i. 
to.tu.dineu^t.  A  ut  faltcni  dicendiim  cft  priorcm  ob- 
ligitioncir.  cx  pura  faciamfuiirccondicionalc  qua- 
'  fi  in  co  ftatudt  ohligatio  tua  aducriiu  me  acfi  cati- 
dcm  pccunia  quam  Attio  lub  condicione  promifi- 
fti  fubconrraiia  condicionc  mihi  fnopondidcs  ,  vt 
dc  lcgato  puio  adf  mpto  fub  condicionc  fcriptum 
cft  in  l.Uj^dU  t4.i>if.dt4iim  l(g4t.l  atiqu4tid9  i  oj.tnfiti, 
dKond.c-dmonft.  Confcqucns  igiturcft  vt  c:iamfi 
rollctioris  ftipulationiscondicio  dcficiat,cx  pnorc 
tamcnaginuoquain  pollit,  non  magisquam  pen- 
dcntcacihuccondicionc,  aimobligatio  fcmclcx- 
tindla.nuiiqiiam  rcuiuifcat  /  qui  rts  ')^.^.4Ttdm dtfr- 
Im.  Ahoqui  fi  nequc  nouaiio  vlla  pcr  poftcriorcm 
ftipuiat lonc  facfla  intclligitur ncquc  piior  Ihpulatio 
fidt.\  cfic  condicionalis  cx  puradiccndum  critciia 
pcndcntcadhuc  condicionc.ngi  polfe  ex  piima  iii- 
pulationc.pcrindc  acli  fccuda  Iti,  ulatio  nullaf  iil- 
(ctintcrpolita,  cam  pcndctcondicionc  nulla  pot 
fit  cllc  vis  rtipul;U!on:5  ni>n  moiio  adajjcndumfcd 
ncquidem  aduidoccnJamobii;;  uioncinquia  an- 
tc  coiuhcionis  cticntum  dics  iicqac  ccirit  ncque 
vcnit  UtdtredKmzi^.dc  nrb.fi^  i.ln  quo  rcfcit  an  iub 
condicaonc  iit  concepta  ftipulatio ,  an  in  dicni  cer 

/  tum.quia  licct  hoc  qiioquc  cafu  agi  antc  dicm  non 

polfit.quiadics  nondLini  vcnit.iam  tamcn  cclTu^i. 
l.ctdtTiditm  "Ncc  tam  rihil  agit.quam  maliiagic  qiii 
antcdicmpecit  Cuni  timcn  isquiantc  diemccdc- 
tcm  peiir,nontamiiiaic.Jgat  quamnihil  agai/.rnjf. 
infi.fup.qu4nd  dia  vfmfr.  ltg*t.,  id.  l.fiipuUtio  tfl4  j«.  §  .1»- 
ttr putrtdiii iLfdt  nrh.ohl.Df.L  Noii  potclt  ficri  no- 
uatio  putiobligationis  pci  w.ondicionalcni  fubfc- 
qucntemnifitum  dcnv.i;i)  cum  poftcrioiii  condi- 
cioextiicru  Ifi  Si.i  hum  l>,§.i  L]iiotin  14.it1fr.de  tuudt. 
,  Oporiet  cuim  fcqucntein  fti;  u'ationem  aliquam 

clHcx  quanafca.ut  obligniu  vt  incani  prior  ttanf- 
fimdi  poflit  :  Quarnouationisnatura  &  diffiaitio 
cR  vtdiximuscxi/  i.i/«  «tfWf.Atquicx  ftipularione 
condicionali,ni;llaante  condicioiiii euentum  n.v 
fcituroUligatio  vt  proxiiv.cprobauimui.  Ergo  di- 
ccndum  clt  i\  policiiotis  condicionalifque  ftipula- 
tionr  condicio  dcfccctit,  fatcndumcll  niancic  Sc 
obhi;  ^tioncm  &  confequcntcradhoncmcx  priorc 
pur.i  Ibpulationc  intcgra,  vt  Ca  capcr  ndc  agi  pof- 
lit  acli  condicionalis  rtipulatio  nulla  intcrccHillct. 
Namncc  vlla  intcrcclTjlic  intcl]igitur,cum  tandera 

"  condicio  dciccu  l.nutfftru  f^t  .fr.dtftru. &cot»mod. 

rti  vtndit.  Ncc  tamcn  idco  coniequcns  cft  vi  antc- 
qtum  pc.ftcrions  lUpulationis  condicio  dcfeccrit, 
agi  ex  ptiorc  poiTu^quia  ful^icif  inco  llatu  rcm  clTc 
propicr  pollcriorcm  ftipuiationcni ,  vtpoflirpura 
oblit;atio  loUi,  adeoquc  lara  indc ex  dic  condicio- 
nalis  llipulationis  fublata  intelligi  quandocunquc 
contingat exillerc  condicionc,cumcodcmuiTi ca- 
fu  &:  ttmporc  fiitumm  fit  vt  apparcarfidam  abi- 
niiio  nouationcm.quia  &  pofierioiis  ftiptilationis 
cxtftcns  condicio  facit  vt  ipla  quoque  poltcrioi  fti- 
pulario fiiiftc  vidcatur /./»fi*r  ii.jl.i. »«/  Quifttior.ia 
pi^yjflr./Mi.quocifu  non  dubitarctur ,  quin  pcrpo- 
ftcriorcm  Ibpulationc  nou.ua  piioracquc  purafta- 
vm,S^  ab  initio  fuilTct.  1'toindc  fi  antc  cond  cionis 
eiientum.u;ammalcago,  non  quia  dies nondum 
cc  irciir.quo  i  ellVt  11  ajjcic  cx  ftipulatione  condicio 

•  nali  antc  condicioucm  cxi(lcccm,ncc  rarfum  quali 

dtt  s  LclTcriiquidcm  (cd  nondum  venerit.quomo- 
du  U  a^etciR  tat  ftipulationc  conccpca  in  dicm  ccr- 
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tum  [  habco  enim  obligationem  ,  adeoque  a<fUo> 
ncm  lain  natam  &ip(o  lure  compccentcmexprio- 
te,cadcmquc  pura  Ibpulaiionc  ,  qux  nondum  no- 
uata  fuit,  ]  fed  quia  pcrindc  agcrc  antc  tcmpus  vi- 
dcoracfi  dici  oblig.uionisnondumveniffct,  pro- 
ptcrdubium  6cinccrtum  condicionis,  quzfacit  in 
ea  caufa  cile  putam  obligationcm ,  yt  inuito  poftc- 
riore  ftipulatorc  ius  poftcrioris  fbpulationis,&:  fpcs 
nouationis  qui  exca  potcftcontmgerc ,  cxtingui 
non  poftit :  quomodo  latiocinatur  Vlpianus  in  L 
qut b^lnenm  ^.infr4  quifotm.  mftgnor.  h^.  Trada- 
muscnimdc  condicione  cafuah,cuuis  cucntus  cx 
cafu  pendcatautin  torumautex  partenondc  pro- 
mi[cua,&  vtnoftri  loquiinrur,poteftatiua  ,qux  fic 
in  arbitrio  &  potcftate  ftipulatoris  aiit  promilTb- 
ris  cuius&inaliisplcnfvjue  diueifa  condicioeile 
foict, vtdiximus4i/.  ^iii  fKunum^o.fufr.st  fcili- 
cemon  lam  facilc  rctrotraharur  ad  tcmpusinter« 
pulita:  ftipulationis.  Scd  cidiftincbioni  Incuseft, 
cCtm  agitur  de  rctroagcndo  eifc<5hi  condicionis 
ad  ccnipus  intcrpolitz  ftipulationts  in  prziudi- 
cium  luris  mcdio  temporc  quzfiti  altcti  vtin  fpc- 
cic  L1.t9d.1li.tit.  quifottor.tnfiffur.h^b.fj^iod  luc  non 
conttngit.  Res  cnim  tota  intcrmc  Sc  tc,  6c  Attium 
.igiiur,  nnllatertij  altcrius  intcrucnicntcperfona. 
kx  his  porto  inteiligimus,  ipfo  quidcm  iure,  a- 
dlioncm  mitii  compcccrc  cx  prima  ftipulationc,' 
etiain  pcndcnrc  portcriotiscondidone,i'cd  tamcil 
fuminoucndiim  clle  me  cxcepnone  pluiis  pcti- 
tionis  :  qua  &  alius  quilibct  fummoueri  potcd 
qui  plas  pctitfiuc  tcmpore  fiucre  fiue  loco,  fiue 
c aufa  ^ . ^ 4}uit  4gtnt  &  % .  flm  dutem  Infiittit.  dt  ^Siion. 
&  t9t.tit.CodtctdtflMr.fttit.  Sicqueintelligidcbenc 
poftrcma  illa  vcrba  huius  lcgis  Ptndtnte  4uttm  C4U- 
j4condtcionit ,  idtii  [fic  enim  lcgcndum  cft  non  lif m] 
ftttrt  itoH  foffum  ,  quonum  ciim  inttrtum  fit  4n  tx  ut 
JlipuUttone  dtbtrifofiit  ^nttttmpus  ftttrt  vidtor.  Quod 
cum  ita  fit ,  appavct  non  ellc  vcrum  quod  ex  epi- 
ftola  lUius ,  qui  lauolenuin  conluluit  initio  lcgis 
fcripcum  eft,pccuni.tm  quammihi  dcbcb.is  pu- 
ic  fi  promilciis  Artio  iiib  conJicionc  fi  n4Uh  tx 
Aft4vt»eritT\on  videri  amplius  mihi  dcbitani.ni- 
fi  fub  concraria  condicione  fin4un  tx  Aft4  non  vt- 
Ktrit.  In  coquc  nimirum  dccipicbatur  conful- 
tor  illc  lauolcni  cxiftimans  puram  ftipulationem 
auc  protfus  cuanuilTc  aut  cx  pura  faclam  cfll-  con- 
dtcionalein.  lauolenus  vcro  fubtilitcr  vrrum- 
quc  ncgat.Er  quidem  mancre  ftipulationcm  prio- 
rcm  puram  ,  qiialis  ab  iiiitio  fuit  ,  ncc  aut  nnua- 
tam  autin  condicionalemiransformaram  clIc,do- 
cctapcrtCjCiimait  pec^niam  qu.im  ego  finecon- 
dicione  a  teftipulams  fum  ,  etiamfi  condicio  la 
pcrfona  Atti)  qui  cx  mca  voluntaic  eandcm  pc- 
cuniam  fub  condicionc  ftipuiacus  eft  ,  nonexti- 
tcritjcrcditam  cile  pcrm.incte ,  id  eft ,  adhucdcbi- 
tam  ex  pti  rc  lila  ,c.iqiic  pura  ftipulatione  ,  cilm 
pcrinde  efle  dcbcat  aclt  poftcrior  ftipulatio  con- 
dicionalis  inicrucnillct  qiiz  ncc  vlla  intcruenif- 
fchoccjfii  intclligitut  dtil.l.ntitfftrih  %.tnfr4dtfe- 
ric.&  ccmmod.rti  vtndit.  Sicui  e  contrario  fi  cQn> 
dicio  extitiflct  ,  ftipul.itio  pura  ab  initio  fuifte 
intclligcrctur.  At  quoniam  iiuic  propolitioni 
confcqucns  cllc  vidcbatur  ,  vt  poflcm  igitur  ct- 
iam  piiidcntc  condicione  poftcrtoris  ftipulacio. 
nis  agerc  cx  prima  tonquain  mancntc  pura  nec 
nou.ita  ,  (iibiicit  lauolcnus  nec  hoc  lurfum  di- 
ci  polli:  ,  iHco  quod  pendentc  tauli  condi- 
cionis  adicdb:  m  poftciiorc  ili|;ul:iionc  in- 

ceitutn 
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ccrtam  fitancx  ca  ftipuUtione  cuJkionali  &po-  dic(on.ilisnominccx  cJiifloprztoris  vtligdt.ftnp. 

ftctiorc  dcbcbiturpcciinia  an  cx  puu  priorc.  Ira-  deuemtniff  firudnd  unf.cMttt.  fcilicct  decondicio- 

queriantcagam.vidcorancc  tcmpuspctcre,  quall  n.^l»  lcjjito  ("olu  ndo  cucnicntc  quandocunquc 

furpcnravi&:  pctcftateprioris  ftipuljtion is  pcrta-  condicioiir:Quacaut!oncm.'i jpnftaiclicrcsiiicus 

citamadicifbancm  nonqirdcmcondicioniscon-  nolit  lumdc  i  uinincipict  Doncrcpc'licxccptK.nc 

irarizil-i  cjuxin  poftcnorc  ftipulationc  fuit  poli-  doli  maliagcns  cjntra  tccx  iVpulaiione  pura.ijuo- 

ta  fcdtemporij.q  lo  contjngat  dcfiecrc  condicio-  niam  incijiriamrua  intcicrtc  ,  ciim  exiilcntr  con- 

ncm  poftcriorisftipuUtionis  Quod  quidcni  tcm-  dicionc  futurum  iibi  cftcc  coni.nodius  rctmcrc 

pus  ciimfii  inccrtamfadtxquc  tondiiionemali-  fummam  a  ic  dcbitam  candcmtpc  t^bi  Irgat.nn 

<^uzmd^.tittr  tmnt*mmnit  l  dteiimattujydi  cen  .  quainmitti  inpoflcffioncm  rcrum  ncicditan^rlim 

dic.  &  dtmtn'h  fcd  non  dcir  o  facit  (iip.ilationem  ex  alia paitc  \id\&\  Vt  tnftffrff  UgM.  fe;t JiduiBmm.fet- 

cxpuracondicionalcm  ncciulpcnd.t  natiuitatcm  UMd.ctuf  eff.  lic.  ohnon  prxftit.im  fatiid  tio;Kin, 

vtita  dixctim  obIij;ati  nis  ,autadtionis  ,  fedcxa  qux  li  pra^ftita  clTct ,  nihil  omnino  cii.i  mtcitflct: 

«£kioncmfblam:quudnoneftnouuin,vtconrtatrx  Aut  li  vigcie  vcllci ,  adhuc  tua inicrcfrc  non  (bl- 

l.iniadum  ■  ^  deverh.aUtg  pari-q  carcs  condidlionc  ucrc  poritis  quam  folutum  rcpcrcre/.}.  tufrtdf.om' 

indcbiri  qiiamniv  diuci (um  lit  cum  candcin  j>crfo-  ftnf*t.l fi/lfuUtnii<f.  infrt  dt fidtiuf.  niilla  ramen  lui- 

nam  omni'  'ododcbituramcircccrtiMn  cft.qiiod  lus  rci  ratio  lubcri  pollct  ,  quia  ncc  compcnfari 

contingit  cum  idciH^.qui  pilii)  dcbet  candc  j^ccu-  poreftidquod  purc  iim  drbctur  uum  eo  quod  fub 

jiia  fub  ciuiicionc  nouandi  animo  pron.ifit  non  condictoncqn;  pollit  aiHuic  -cficrro  ?c  qua  pcn- 

etiafidiucrfxpcrfono:  pioponintuteandcmpecu-  dcntc  vcrumcft  nihiladhur  dcbctif  it  cai    .  de  f 

niam  &  purc  Sc  fub  condicionc  promiliirc  vt  in  fpc-  bligjt.&afl.  iunS. dtS. l.  ctdcre dttm  1 1)  deverkorum  ft- 

cie  hui'j<  Irgts  Quxfcnttnna&ratioeftPauliin/.  gnific   Nihilenim  d.beturlcgatario  condicronali 

lultMnm  vtrum  dtbuerttn  l  o.utfr*  de  i»>idUt.  tndeb.  quia  pra.tcr  latifdationcm.  Ncc  t|Uo  1  tibi  lcgata  fic  fib 

pj  oindc  c  ni  hoc  loco  bcni  coJifeniit.  Dcnique  condicionc  jucunia,  quain  purc  .'cbtbas  facic  vt 

non  tamcondicion'  quam  mora  [uiorilla  obliga-  eo  ininus  ccitum  lit  tc  purcdcbcrc  ,  &q  iidcniex 
tio  fuf.cnditur,  v:  dc  cgjio  purufcnptumclk  in 
fyccxclh.-resnicusto  .  dei'»idn..&  '/m»«//i.ncc  aS 
{iiidu  neftobliga:ion<m  liampuiamin  pcndcnti 
cftc.vt  nit.no>:entni  n.tum  l  fttltd  t  fidebitor  So  tnfid 
dt  lUT.dot  l.'iued  Serum  <.tn^r.dt  undt5.CAufdai.  Adco 
autemvcrumcft  in  hac  fpecic  niillam  6cri  notia- 
lioncm  pr-oris  o  ligationis  puta:  pet  poftcriorcm 
condicionalcm.vrnnmccxccpriopidli  dcnon  pc 


fupulationc  .  cu.n  qna  nihil  communc h jbcr  ifga- 
tum  quoJ  fit  .id  tium  Ubcrationem  non  vr  cx  co 
obligcris.  tc  h.rc  P.iiilifcntcrria  &  r.itiocll  in  liin. 
l.fnit.  At  in  hmus  lcg-s  fpcc  c  cu  n  ptcimi:im 
mihi  ^uic  dcnitam  pi<miitti^  pi);c  (iue  ah-  lulUi 
meojduccriamm'.  •fubconJ  ci  ncaiiinionoum- 
di ,  onmu  (iin.- dillim  lM.  i  tlipnin.  prior  (1.  tila- 
tio&cabinitio  purahiit &expolrfacJo,iiieft  trian» 
tcndotibi  accjmmodandafi[,fipcrg.uT>-igcre  ex    poft  mtcipofitam  ftipulaiioMcm  coiidiciona  cm 

ndicio-    putarLMUnct,  intviiuni  tamcncl^  quanditi  condt- 


cio  pcndei ,  cx  qna  ftipu!at:onc  futurum  tadci:i  llt, 
vc  p- cuniadcb;at  ;ran  cx  prima,  an  cxfccunda  vt 
hicI  >uoIenu$fcfibit,&  Puulusini./  luliuntuCo.^. 
i.dtiond  iwififr.idci  qucnccvlla  dolimiliexccptione 
opiiscft.cumanie  tempmmalcagatuf,&cau(a  ca- 
datqutfquis  malcagit,& tcmporcplus petitJ. v.yZ 
tjuudgtKt.  Infpctfio  fcilicet  lure  vctcre  quodance 
Zrnonis  &  luftiniani  confticutioncs  obcinebar. 


ptima  ftipularione  poft  defcftam  piiot  is  co 
ncml.inftrfoHtm  io.f.  vlt  f>ft4  defdfl.  quamuisfe- 
cilius  fii  vt  induc  itur  paitum  dc  non  pctendo, 
quodpotcftcti.ijnfaci  uw^cffcl  ■.«(/ «f. quam de 
legacio  ,  qui  non  n  fi  .icr  expiciram  ftii'ul.itioiicm 
fieripotcft  maiotcfquc  ^iromdc  rc  iUirit  folcmni- 
tatcs-Nimtium  ftipnlationoii.indianimointcrpo- 
iita  fub  condicionc ,  ficuci  deficicntc  condici.  nc 
nonnou.at  quiaeuanefcii,  ita  necvim  p;«di  Je  non 

pctcndohabcicpotcft, vt  neciliaqjslibct ftipu-  quxfunt fub Tir.C.ifcf/ar.^r/i/.  Quamuisdiuccfum 

Tjcio  inutilis/.i  §  fiijuit  itAdt  verboTum  obltgMtioMbut  clTct  fi  quisagcrctcxconttadhi  condicionalirTtinc 

&l.  .f.tum  quit  fiideie>ifiit.ftcun.  Nifi  cum  accc-  cnimnon  tammalcquamnihii^gebatur/ h»utmj^\. 

ptilacio  fada  cft // vtit  i  i  %.ftn.fuf.di fdS.l.dn  tnu-  S  fifubcondhifiiititif  dt  ditilit  tdiii.l.pnic  infi.fuf.qiunii, 

tilu  ^.f.fijdt  dCCtftiUt,  Alia  &  omiiino  diucrfa  (pc  dusvfMfr.ltgdt.ttd  r.en  fetum  tuiem  7.  §  p/f  infr.de  liuer. 

cies  cft  quam  Pautiis  ti afta.  in l.fiire \.  in  frmcif.  tu-  Llegdt  §  ftii.  iKft.dtttCtf.Qua.  ratione  libentius  ircm 

frddt  deltmdl  txitft.  fi  cumpme  mihi  ccntum  dc-  in  fcnccntiam  GuiUiclmi  de  Cuneo  veteris  glofni> 

bctes  cgocadcmccnt  m  lcg.iuerim  tibi fub  con-  tori5,qutncgabacduplicari  hodic  hoccafuindu- 

dicione.    Hoc  cnim  cafu  poccft  hcccs  mcus  intc  cias  cx  Zcnonis  &  lulliniani  conftitiitionibus  qu« 

rimpcndentccondici''>ncpctcrcicecentnm,nem-  ccrtc  non  ad  alium  calum  periinent  quimqiioa- 

equialegatumnonfacitquominus  veaimlitde-  gitur  antetcmpus  certum  &  in  vicem  iiflurx  li- 
en  ca  piiic  ,  cum  non  fuctini  iibi  lcgata  nifi  ful 


l  . 

condicionc  qux  potcft  deficerc  vt  Paulus  ait.  Ncc 
quod  ctiam  poflit  cxirtecc  facic  vt  dolo  malo  pc- 
icte  vidcatiu ncres  mcuscum  pciit  pcndcnteCon- 
didonc  ,  quiaquod  pcndet  non  pto  co  eft  quafi 
fit  vt  habct  iuris  regula  /.  w  ddmnum  ddt  169.  i.i.dt 


tis  qu.im  ohm  malcagcns  incurrcbat ,  nili  vidc- 
rem  aliud  conftitutum  elli:  in  cdp.  1.  ddfin,  Ex/r. 
deplur.fttit.  Duplicabitur  ergo  tempus  non  ptx- 
ccdcns  fcd  fcquens  ,  id  eft  ouod  fii't  a  dic  pctitio- 
nis  in  cuentum  vfquc  condicionis  ,  &  duphca' 
bituf  tiim  demum  um  exritcritcondicio  vt  bin3 


ttguLtuT.  Satifqucconfuliunitibiiftinco,  quod  C-i(iicnCdi(puuidrgu.t.dUtdja»Humi,  t-^itifiiuutiif, 
hercs  meus  cogitui  ribi  caucrc  lc gai:  huius  con-  dtfan. 

37.Papini  ANYs libro  i.Dcfinitionaro. 

CVm  ad  prifcns  tcmpns  condicio  confertur,  ftipulatio  non  rufpcnditur 
condicio vera  liT,(lipulatio  tcnet :  quamuts  tencfc  contrahentcs  con^ 

dicioncm  ignorcf.veluii; li  lex Parthorum  viuit ,cenium  millia darc fpondcss 
Tora.  III.  C  f 


^         ANTOKll  ^A«M  ^C.  ^ATIOMALIA 

«adem{unc,&  cw.in  ptaneiimm  coiidido  confi^^ 

)«.ScAirOiAlibco  i.Qufeitiomiib 

REfpiciencluni  cnim  eiTe,  m  qiuntum  in  nattoa  homiftttlniit ,  polfit  {an 
camdcbkumin* 


inniim. 


J5.PAHHIAKV*  libro  i.Dcfiniri^ 

JTa^uetuncpoceftacem  condicioaisobciaec  cumiafuturumconfi»tur* 

Adl.Cinn MJfrdfi/u i7'(!r  dnM fe/j.3i.}9>  tesloquantarquz  habcntfc  indiffcrcnter  «i efli 

Hascceslegesconiunzimus,'quomodo8eiaB-  tKnonelle:Cniarino(lie(Ie  nonporTuntcondicio^ 

tcris  intcrprcribus  coniiingi  folcnt.  Tra(flantenjm  nc^iquzfuntvel  ncccflariar.vcl  impollibilcs.  QufB 

dc  coiiiiiuonciSc  condjcionis  poteftaic ,  nec  nili  enim  funtnecciranx  non  poilunt  non  eilc,  ficuc 

vmeam  dabjtandj  Sc  decidendi  rationem  admir-  tropo(Ebilei|pon  poflancWletcufflautcro  condidtt 

lunr.  Ratio  igirurid)tr4fli/icxeopctcdae{l,quod  conceptaeft  detc  quxiam  cxtitcrir  ncccnTiri  ieft, 

dc  naiuia&cllcntia  cuiuflibet  condicionis  eft  vt  ciim  nonpoflitampliusnonclTc.qiiz  vcrodefccit» 

«£biroraipendac,  cuiadhibctut,alio^ncc  con-  impuififaaccftvcm,qaianonpo(eft  ampliusc^i* 

dicio cftc pi>teft.  £rg>  condiciones  ^uead |iCK-  ficre.lgitiiroondicionesfolx&prophcccruiitqu^ 

fens.vei aa  prxteritum  trmpas  rcfcrunrar vrt  con-  m  ftttamni  teinpus  con^ontut ,  quoniam  flitura 

didaaetdtoendx  non  funt.vcl  faten-Jum  cft  habc-  incerta  funt  non  folum  apud  no^  fed  etiam  apud 

Kiliasvim  ,vtloqaantur,rarpentiuam.  Salicet  iplam  rttcamna«»nun.Hadenu«  ialiem  etiam  fc- 

attanjiuncicituran  cOndicto,  iJeft,Rureriacon-  cadamStoicom  tiecinobisnecaquoquam  ho- 

oicionis,vt  bfnrlicc.  .alns  vcrbis  Accuiluiscxi  li-  mincfcinpoftinc,tdeoquein|be^(aitcm  himiana 

aac,vcrafitan£Uia.  Dicienioi  fukc,quod  &  vc^f  infcientianon  poinintnonelteincertaii^././<i/<r/2 

Jimumeft ,  nonrnttnmflcnontpparentiamidem  sM.I.WirdrinAr.  Sed prcfentia  & prxterica omnia 

c(rciudicium,adc6vt  ctiam  a^-nita  dicanturqui  funr  ccrciflinia  pet  retum  naturam  nec  tstntunl  a- 

panemccnum  deroofttarc nulium  poiTuncquam-  pud  uaturam  ipfainfiue  nacucantem intelligas,na6 

oisfinepacrenatcincmopoflir,  neis  qaidem* cai  nataiatam  vt  Aocarfiusloqaitai»  fedcttam  apud 

patcrpopiilu$c:i  §  fi adurrfm  l^tt.  dt nufcl.  duo fitnt  homines  ,  licjta  contrahcuubus  iplis  ignorentllL 

Tilij  iojMjr.dtt^MmMttLQjud  vcio incercft  au  rcx  Kcc  enim  CDncrahcmium  infcientiam oportet ia- 

Partborum vinacneciiei quantam ad  boc  vtcon-  fpici  fed hnniantm  qnsEtn  td>nspr«mfmaut  prf . 

^icioncsiftx,  fentibujniill.i  cllc  p.iteft  ,  qu.c  ciiim  .ib  init'ofue^ 

a  f  i  Ktt  Vstthmm  vmt^nx  ?ATthorum  hen  viut-  tunt  contingcntii.cx  poftfadlo,  id  cft,vb i contige-! 

lifVMaBCondicionesfint»  fillpendantque  ftipula-  iiut»fiunt  necc(nria:idem  qaoltnhblcgibusfcfi- 

donem quandiu nefcitur  an  vumt  Hodic,  authcri  ptiim  cdinl.cendicitinprmttrmimiooJ^itdjtipuUtti 

vixctit  ?  Inicientia enim  noltia  inipicicnda  cftpo-  futre  .  htnc fummtmiio.tnfrditftrh.tUig.S.miduit-' 

tiusquimipfarecumnattvf  intucnda.apudquam  neilH^atti.l.y%.fiftaniimveTf»ftmmiiha,Sim» 

cetta  funt  omnia  cciam  futura,  vt  Paulus  loquicut  Malc  tamen  Accucfius  in  hanc  rem  adfert  (Juod 

exStoicoiumfcnicntiaifli.yr<itf/!£8-i.rit./i^.<i«iM-  Paulusaicini.i/rreri«m  -iMfnncfJtptrbAI^.  Ibi 

^.vhidi^inm,  Pacame^relertan condtdorela-  entmnon  deftipulacionecondicionali  agitar,nee 

tafitin  tvmpus  prcfcnsaiic  in  pnetcrinmiyan  in  de  condiaonc  coHacain  tcmpuspriletis  jut  prx- 


tciul  im  cit.ncquc cllc  neque  dici  condicionem  optim^ is locus,fiitara omnia cflc adco  inccrta,vt 

poirc quse non  loluroiam  extitccit  aut  defecetit,  fiin  ftipulacionem.eciam pura col  acuinfic aliqoid» 

lcd  eiiam  excitilTe  aat  defeolle  noo  ^gnoiemc  d  qaod  pendeaccx  fiicuco » ibpuUcio  hoc  ipfu  nah 

conaraihcntibas ,  necde hoc  dabitandi  cada  vlta  <)aidem  paraelte  definat ,  nec  fiat  condidonalis, 

cflcpotcil.OEc.Aliudefthabercnomcti  coiidiciu-  ied  taraen accipiacdilationefflcxteipfa :qucdila- 

nis,aliud  vec6vimiiatuitm,&poteftaccm  cu Jicio-  tioiic^cnonficcondido,qaianeqae  oblig^tionis» 

nta.Condidonesnomineibnt omnes ex,qux  con-  iwqaeadidmsnatiaiaitemfii^ndai^ibh)endit u- 

cipiontur  perarticulum  Si  id  dilfcrcnn.im  modi  mcncxcrcicium,  acqueica  impediteffeaumpan^ 

qui  coac^tat  pex  Vt  /.  cum  sbet^i. it^rudt  (tm.  ftioulacionis  vc  non magiaex  eaut poffit  quim  A 

mHft.  AtvimSepoteftatem  Aenatummcondicto-  elletcondidonalis;qaodadconeucionisnacurani 

XMta  hibcntcx  folx  qi»x  actLim  cui  adhibcntiir  proximcaccdir.  Ninccvaldctefericfoletan  qUii 

pofrunclurpcndecc  :  quodin  lis  deuium  obunec,  dcbitot  non  itt  anconiicnih  noniiumpofiui>i|tf* 

<ytx  po(Bmcf»ftcrcacaottoaflae,acvtinteTpBe-  li^i^SiimJbmipAjtmfMft^jMt,  > 

40.  P  A  V  L  V  s  hb.i  Quxftionunn. 

LEdlacft  in  auditorio  i€milij  Papiniani  pnefe»ai  pratorio,  lurifconfuIwV 
cautio  huiufmodi :  Luau4  Titiusfcripfi  me  accepiffe  a  PubUo  MMuh  cjniHdecim 
wutu a  numerata  mthi  de  domo.  hac ejnmdecm  proba  recl}  dari  Yialendis futuris ,  fiipif.. 
latus  efiPHbimMdmus^o^omli  eg»  LM&tu  TiumJiutke  /n^rt^cr^td/mmd  fubli» 
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Tdxuio^eheadquem  eares perimebit^data/ohta  Jaitfi^ceonomme faflumnon  ertt: 
mmeeo  Mnfiuu,quofolifoluam^<xnanomtne,m  dies  trigmta ,  inqne  denarios  centenos  de^ 
ngmsjmgulos  danjlipulatas  efiPdlim  hUuiUs.g^opondi ego  Luctus Tttius ,  conuenit- 
^  mttrnos^vtifroMiUmtXpmma fuprafcripta  mertlhiosrefundere  debeam  denarios 
ificenKtxm^jimmktsJanMvems.  Quarfitum  eftde  obligatione  vluiarum, 
^uoniam  numentsmeii/ium,quiroiuciomcompecebat^traii(ienL  piccbaro, 

*  quiapaOaiiicominetttifii^kaiftipuiadom  ineffe  cteduncur.perindeede,  acli 
|>er  fingulos  menfes  certam  pecuniam  ilipulacus,  quo  ad  caraius  (blua  efret ,  v- 
rurasadrecinet:igitur,finito  primo  mente,  piimje  penfionis  vfuiascurremfc 
firailtcerpo(irecundum,&tcrtiumtfadtumvruras  non  folutx  pecuniae  pen- 
iionis  crcicere :  necautem  forcis  non  foJutx  vfuras  peti  pode ,  qu^tn  ipfa rors 
peti  pocueratPadum  aucem, i]uod  fubiedum  eft ,  quidam  diccbanc  * a4  fortis 
iblutionem  tancum  pertioere » non  etiam  ad  vfurarum  ,  qus  priore  patte  fin^ 
plicitcr  in  Oipiilationem  veni(sent:pa6lumquc  id  cantum  ad  cxccptionem  pro- 
defse.& idco,non  foluta  pectinia ft.ULitis  pcnfionibus , ex  dic  ftipulationis  vfu- 
ras  deberi,itquc  fi  id  nominatim  efsct  cxprcfsum.  Scd  cum  fortis  pctirio  dilata 
fitjConfcc^ucns  cft,vt  ctiam  vfurx  ex  eo  tcmporc ,  quo  moram  fecit,  acccdant; 
&,G(vt  illc  putabat)ad  cxccptionem  tantum  prodcfsct  pa(flum5  f  quamuisfcn- 
tenti3diuerfaobtinuerit)tamcn  vfurarum  obligatio  ipfo  iurcnon  committc- 
rctur,non  enim  in  mora  cft  is,a  quo  pecunia  proptcr  cxceptioncm  pcti  non  po- 
tcft.Scd(f])quancitatcm,(|ua;medloremporecolIigitur,ftipulamur,cum  coix- 

•  dicio  exflitcrit,(icuc  ell  infh]^ibus,tjem  U  in  viitris  pbtcft  expnmt:vcad  diem 
noA  foluta  pecnttia,quo  compcdt  vruratdni  fitfmiiie,  ez  die.incerpo/itie(lipu« 
lacionispcxftetac. 

cnficia  ftipuf acfohe  comfnelratar ,  i n  wri  ex  fiii- 

jglff,t^^4 4**-  giihsincnnbus  prx(cr'ii>  vrurxrrccentoiura  di>A-« 

taxatdenariorum  aai  ex  padlo  inconnncmi  appo* 

Suaiiet  certi       ih(er|»ie^  cfuites  fbteinnd  fito  fdtul  eo  tnenjle  debuiflenc.  Pio  prim»  parte 

♦ftdicctc  Icgcn»  lianc  fxpiiis  !cd.im  clTc  (cd  mi  n-  mouf  bat  quod  ita  flipiilaiio  conce|tta  ^ratailct* 

qdara  iitcellcdam,nihil  cnim  facilius  cft  ^uam  vi-  cis  vcrbis  iu  vt  nullus  dubiucioni  locos  relidas 

aerec|uid  Pnnluk(ehriat,  &quam  rarionemPaoli  videretur,qQamnispaAoincontinentiappo/irode 

fthtcntia  habc.it.  Proponuncir  in  hac  lcgc  ncs  fortc  aliis  clicbusfoluenda  conucnifPct,  tiiin  quia 

ionucnuoues &  ex  iis  dux  ptiores  iadbc  pcr  ftipa-  pada incununenti  appoiica  £id  cilantequam  con- 

fidoneii),  tfrriaver6pet  paifhim  hudom.  ^tima  trahentesadaliahegotiadiuefteriBtl.4Mls6.f.ffl. 

dc  rota  forre.qu*  erat  quir  Jcc  im  iTnI!:uni  ibhien-  inf.ieduob.rtii  /.  centtnuut  ny.  dt  vtrh.  obltg.l.  hmdafi- 

ia.  CalenJis  fimiris.  id  e(i. proximis  vt  tn  L  tum  qiu  Um  n.i  vlt.^ui  t{fi*mf*ier.f«^.l  non  alus  contra^i^. 

€Mllriwtt4i.  infr. dtvtrh.  vhlig.  pr$b4t^id ell , m  num-  busineflefoleantad  fbrmandam  adtion^mex  eo 

fnis  r.on:f  pr  b   vr  hcnc  cxpiicat  Auurf.tx  l.iltgth-  contTaiftu,<juslm  qui  fint  bonxfidci,nec  aliis  iu  Ji- 

trr  i^.^.<fuiufrahcs  dtptgn.t^,  ^ecundade  vlinisto-  ciisquam  qiuennt  cciam  bonxfidei  A  i«rAr^/.'ri«Nf 

uas  fottis  icalbhicndis  vt  finonadilifibindietoia  j.f.^mmmh  &  i.*d(i  vbi  latedizimus/&^.ir^4A. Ate 

foislulucrctur-.infingulosccntenosaufcosfingiih  bontfidei  n,C.t9d.tit.  Tum  ctiam  quii  in  pacloin» 

denarijhiigulismcnitbiis,ide(l,indiestriginta[fic  contmcntiappofito  de  quo  quxrimus  ,  niiul  di* 

eiiim  tegcdumell  vt  Florcnux,  nonvrvufeoiniti»  Aumeil  deviuris ,  dc  quibus  protode  leniahiliiai 

I'r^»A>fi^tti«(/f;i;]priftarcntiir,qnxvfura  cftdiiodcci-  vidcbatiir,  quod  ftipulationc  cautum  crat  dc  to- 

itu&:  cctciiu-.aquatruiornulla  cratlcgitimacxtra  titis  forus  vfuris  ex  die  primarum  Caicndaiura 

itauticam,  deqoa  inTH.^iuutic.fce/nr.  Tcriia  vc-  fnlucndis ,  acii  padum  nullum  cftet  fub(ecutuit^ 

x6  dc  iblutionc  cotius fortis  in  fingulosmenfcs  pcr  Pratfertim  vcro  cum  non  folcant  pafla  inconri- 

rrcccntos  aurcos  diuidcnda ,  nec  vlla facla  vfura-  ncnti  poil  contradum  ftridi  iuris ,  qualis  ftipula- 

nfnimentionc.  Hmcnimirum dubitatiode vfuris  tio  eitadhibitaptodenenifi  ad exceptionem4.  /• 

qUibus,&  <]uomodo  comptnandis.  Nam  ciirn  de-  ^tmmi  &  ^  .adtc.ncc  proinde  polfintimpe  '^ite  viin 

Ditor  neque  in  Calcndis  proximis ,  vt  fetebatpri-  &  potcftatem  ftipulatfonis  Wurariae  ,  quomJhitt  - 

iha  ftipulario  ,  ncque  in  cocO  feqtteiiti  tempoce  nou  foluta  fortc  nequidcm  iis  diebusquibus  eX 

^d  pa£b o  nodo  comptelienfiim  erac  qaicdoani  pado  folili  debuetac,  toc  i us  forcis  vlurse  ex  die  pcj-» 

iolttiflct,  bccexforte,necczTibris  ,  quaeiieDatur  nurum  Calendantm  pcr  ftipalattonem  debeaa* 

ouantam  vfurarum  nomine dcberet ,  &an  totiuS  air.Atquchxc Vlpianinoftn vidct  irf  uflefenten- 

Vft^  vfiins  coinputaniic  ellentex  die  ptimamin  tia.  Fuit  cnimcumPaulo  adfcilbr  inaudiiotioi€>> 

Gdeiida(uita>ob«l»<bliKam<i tofer(cm,vt^  niiii  Papioifeni,  eomquc  puftringit  fuDd  dobi^  ' 
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Pauluj  non  Pipiniinum  vt' vulc  Cuiac.  [argu- 
mcmoncfcio  cucduc^o  txL  }.dtfepMr4t.qit^  Papi- 
niani  qu.dcm  cft  vcram  .id  hunc  .riftatum  nil  pcr- 
nnctl  icd  modcftc  vtparfuit,  tacitociusnommc 
in  ilhsverbis  ralitimauum^ittodfuLitaumtfi.qmddm 
dutbtt  r*ic  enini  lcgendum  cft  non  vtvulgo  dut- 
bdHi.M  icqucntia  dcmonftrant  vttOtpiitdbdt.]  Nam 
itli  Vlpiini  rentcntum  non  obfcurc  cxpiciram 
\fnm\uiindtaA  ijuwimi,  vbi  cui  dc  padlis  intonti- 
ncnn|'oIlbonx  ridci  contraclum  appoficis  locu- 
im  fuiirct/i  idcmdepaclispoftlhidtiiurisconira- 
thim  adhibiiiseiiiftimallei  ?  Cur  dc  ludiciis  &  a- 
dionibus  bonar  tidei  per  padum  incontincnf  i  ap- 
politummhunundis  &rcfonmndi$.  li  nonaliud 
iniudiciis  &action'.busftnthsfcntiirct?  Paulus  ta- 
mcn  cui  folcmnc  ftiit ,  ncc  cum  V  jpiano ,  ncccum 
alnsfacilc  conlcntirc,  contiaputat.nimirum  pa- 
c^j  incoiitincnti  poft  ftipulatior.cni  fadaetiam  fti- 
pulaiioni  incftc :  quamuis  ftipulatio  lit  comradhis 
llridi  iuns.liquisvfquam  alius,  ncquc  ad  cxce- 
puoncin  tantum  hoc  padlum  dc  quo  quxritur 
pro  Jcftc  dcbcre  ,  fcd  etiam  ad  a«itioncm  quxex  v- 
liuaaimllipulatione  na(cimi,mtormandam ,  vt  ia 
propolita  ipicic.id  crt.uitorpolita  ftipuiadonc  vi  fi 
Calcndispioximis  cota  fors  foluti  noncllctauc  a- 
Jitcr  co  nominc  fatisfadum,tunc  pocnz  nominc  in 
lincjulos  mcnfcs  &  in  ccntcnos  dcnaiios  finguli  dc- 
nari)pendercntut ,  dcindcfccuto  ftarim  padlo  dc 
trccentis  denanis  cxomni  fumma  fbrtis  vnoquo- 
quc  menfcfolucndis.pcrindccdc dcbcat,a:li  crc- 
duot  pcr  finguios mcnfcs  ceicam pccuniam, id  cll, 
trcccntos  dcnarios  ftipul  jcus,  adiccillcc  vfuras  cius 
quanm  iTis  quicaidiUi  foliitaenct,  &quoad  tat- 
diuscllctlolutaautquotardius  .vtmauult  legcrc 
Cuiaciusfx/.p/r.»«/' ^<  E«qiii)  infcrt  l'au- 

lus ,  finitopriiuo  mcnfc  q;io  ccccrnti  dcnarij  folui 
dcbucrant^piimx  pcnliouis  duntaxat  vfunscurrc- 
rc  ,  .  1  lccundi  auc  tcrti«&  limiliter  poft  fccun- 
dum  mcnfcm  Itcundz  pcnlionis  qur  aliorum  fuc- 
rat  treccntorumdenariorum:Itcmquepofttertium 
traclum ,  vfurasquoque  cius  non  (blutx  pecunii 
qui  foluidebucrat,cicfccrc;cxtcriim  non  antc  v- 
furas  pcti  aut  dcbcri  poUc  non  folutx  fortis,  quam 
(uisipra  pcti  potuciit  acfoluidebucric ,  vtdilaiio 
quxpcrpaclum  incontincnti  appofitum  forti  fol- 
iitndx  data  cft  contra  quim  prima  ftipulationc 
cautum  fuctat.advfuras  quoquc  periincat  per  laci- 
lam  quandam  confcqucnti.im,  vt  nec  tam  cito  dc- 
bcriac  pcripoHint.quam  poiuilTcnt  li  vfuraruinfti- 
pulation  patlum  iilud  incontincnti  fubie«3:um 
non  fuillct.  Itaquc  tum  altas  ius  ita  comparatum 
/it,  v{  ftipulario  non  nili  pcr ftipulauonem  clidatur 
jpfo iurc.pcr  padlum  vcropoftcrius  nc  quidempa- 
dlumprius  quodmultoinfitmius  cft  niuopc  cxcc- 
puonts.quiain  ftipulationibu$ius,in  padisauicm 
taiilum  vcrfatur,  vt  idem  noficr  P.iuliis  ait  in  l,fi  p- 
KUi  ij.^.pM^lus  fttptttrttfuprd  dtpda.Hk  tamen con  - 
ti.tcucnit  vt  ftimilatio  ipfapcr  padiuntollatur  ,li 
nou  in  totum.faltcm  cx  paite  ,  Sc  ita  rcfotmciur  vt 
noua  quodammodo  ftipulaiio  contrad.i  cire  vi- 
<lcatui  vtin^l.^  ddci>ll.mTbgt»tuimfup.tod.  tit.dtpdd. 
Ncmpc  quiapadum  hoc  vt  diximu$incft  ftipula- 
tioniipfoiurc  ctiamex  partc  adotis&fttpulatoris, 
acproindc  parit  formacque  adioncm  ,quodalio- 
<jiii  non  prodcflctnifiadexccptionem  ficxrciran- 
tiimp.ortcincftct.vt  Vlpianiis  cxiftimabat.  Diucr- 
iaiucnim  fciutntiam  obtinuiflc  ait  Paulus,  id  cft, 
uon fibi tantum  fcdcriam  Papinianopl3cmflir.Scd 


ramcn  progrcditur  Paulus  vltcrius.&admiftb  quo«- 
quccoquod  Vlpianiis  putabat.Paulus  vcio  ncgatt 
vt  pactum  hoc  de  foitc  pet  pcaliones  mcnlhuat 
folucndanon  infir  nifiex  pattcrei,  nccprolitnifi 
ad  cxcepuoncm  ,  probac  tamcn  &  quidem  optima 
acconcludcnti  rationc  ,  fierinonpolfivtcx  ftipu- 
lationcvfurariadcbcantUrvfur;  tociuslurtis  cxdie 
primanim  Calcndaium.Qiiia,inquir,ciim  vfurx  in 
propolito cafu  ptomillsc  lint  pcsnx nomtnc,  vt  ha- 
Dcnt  vcrbalbpulacioius,idcft,inpcrnammor(.qu^ 
inlotte  luo  tcmporc  folucnda  committcrccur ,  vt 
dcberi  legulaiiter  folcnr  l.ciimquidjm  17.  ^  fipupiHt 
infi.dt  vfttr.l.Tttid  Stt9%i.%.vfurds  dtlegat.z.  Ccmiin 
cll  nullam  poiuiflc  pcr  debitoreni  contrahi  mo- 
ram  nili  quarcnus  lortem  foluiflct  tardius  quam 
debuillct.  Idcnimfaciunt  vcrbailla  ftipulation^s 
tuntt»  dmpliMt  ijuo  ptft  ftludtn  ,  paad  rumifit.  Pori  6 
queniadmodum  mora  nullaconrrahi  intclligitut 
vbi  nullapctiiioadiovccft  vthabet  iurisrcguia/. 
nulU  iiJe  rtgul.tur  l fipuptUut  t17.de  vtrb.tbttgdt.l.  lum 
ftlum  ^.^.illudridendamdtttber.Ugdt.l.  Uidm  i^,infini 
lnfi.dtptf.\Xit\c(\\xc  cuma<3:io  aliquaqriidnn  com- 
pccir,'cd  ciulinodi  tainen  qu^  per  luftam  cxccprio- 
ncm  aliquam  clid  i  ponit.  Nain  vt  cft  iii  .ilia  iuris  rc'* 
gula  ;  Niliilinicreltli  eftcdum  rei  fpeifVes.anipfo 
iurc  quisadlionemnon  habcat  anca  pcrcxccptio« 
ncin  iniiimetur  /.  ntbtlintertfi  1 11.  iuntt.  l.  ntn  vtduiu 
I)  l.Mdt{tUm  66.dertg.tur.  Inaniscnini  eft  ^£kuy  qur 
percxccpttonemclidi  ^oieAl.qudmuuf.i.Mdrttilut 
uifr,dd  SC.yfUtun.l  fcttndum  iijnfr.dt  vfur.Lftnult.  it 
tottd.cb  turp  (duf.l (i ddri  i^.dt  vob.  oblig.  Atqui  cxce- 
prio  nullj  iuftioreltquam  qiix  ix  patfioconttcnto 
nafciiur,li  modopadum  illud  ncquc  concra  leget 
ncquccontrabonos  mores  inrcrpolitum  fit/.  1.  d,t. 
iuru gtntium  y.fuitt  Prdtor dtpaS. Lum  igitur  in  pro- 
polita  fpecic  habuerii  debiior  exccptioncm  paiii 
nccx  ihpulatione  foriis  tocuis  foiuendx  proximis 
Calcndis  conueniri  porucritad  totius  fbnisfolu- 
rionem  ,  fcd  tantvim  trcccntos  dcnarios  fingulis 
menfibus  folucrc  debucrit ,  confequcns  omnino 
cft  vt  ncc  moram  contrahcrc  potucnt  nifi  in  trc- 
ccntu  denariis  pcr  fingulosmcnfcs  fohiendisfi  cos 
fiio  tempotenonfoIiKret.Necproindc  vfiiras  ma- 
ioris  quaiuitatis  proptcrmoram  &  pcrnxnomine 
debuerit,qu'amciusincuiusfoluiioncpcrfiiigulos 
mclcs  ccflalTcc.non  magis,  quam  fi  ad  dicm  pecii- 
niam  obtuliflct  &  ctcdicoracciptrenoluifTci  vtin 
l.Ctlfm  i'..^.vlt.fup.dtrtitpt.Quidrbilr.rtctp.Qiiiii^  in- 
qaic$,n6nne  poicll  vtraque  conucniio  fubfiftcre, 
&caquzin  ftipulationcmdc  vfurisdcJukSlacft,& 
caqux  in  paftum  inconuncnii  appofitum?  Vt  fci- 
licct  focsqux  ex  prima  ftipulacione  foiui  in  Ca- 
lcndis  proximis  cota  dcbucrac ,  foluacur  cx  pa^o 
diuifisperfingulosmeiifes  pcnfionibus,necco  mi- 
nus  lamcn  tocius  forris  v lurx  ex  dic  pnmamm  Ca- 
lcndarum  prxftari  dcbcanr,  quafi  promilltsab  ini- 
trointegris&  totius  quantitatis  fubea  condicione 
filuis  dicbu^  forsnonfolueretur.Pottft  fancitafic- 
ri  fi  ca  concrahcniium  voluntas  fuit.  Nonminuse- 
nimpolTuncm  conucntioncm  dcdiici  fubcondi- 
cionc  vfurx  futuri  rcmporis.quatn  frudus  qui  iior»- 
dum  pcrccpri  funr[nam  &alias  folct  cadem  eflc 
rariohiiinuiim  &  vlurarum  quia  vfiirx  vicem  fru- 
dhium obtincnr/. r/ur/  5  ^.infid dt  vfttr.l.  i-dt  vfufiuS. 
tdr.rtr.  qudffu tonfiim.]  Vtquandocunque nari  & 
perccpri  crunt  tunc  debcanturcxdic  intcrpofitz 
Uipiilationis  fiuc  cxprcfla  fiicrit  condicio  fiuc  rad-' 
ta /. buiufmsdi  6^.1.  tnttrdum  73.  vifrd  dernb.  cbligdt. 
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'    Ktaxim^  adie(flo  articnlo  tunc<\i\o  dcnotatur  cx- 
1    trciTiitas  rcmporis/.^.  §.  i.df  ctndic.  &dmo>7jlr,l.irt 
fubflttutittu  ^i.tnfin.devalg  &pup.fubftit.Uccnic  cnim 
dcberentur  co  cjfu  vfura:  proyncr  morain  fcd  jHO- 

•  ptcrconuentioncm:qiiodcuiTiaccidit  noninlpi- 
cimus  an  mot.i  altqua  contiadiafit,  (cd  c.intum  an 
•&  quomodo  vfurar  pro.nilljeiint  I  qm  Roms  iii.tod. 
fif.de cuiu$fententiafciiplimu$/it.  i.  CanuH.mp.i. 
<lum  ne  duplices  vfurx  pro  eodcm  tcmpore  prx- 
Hcntur.quod  certc  numquimfcrcndLuncftrf./ 
^iitm  \7.i>iphn(ip.Jevfur.  Non  magis  qiuin  vt  vfu- 
ra  vfurx  prxilctml.fi  Mn  forttm  16.  tn pronip.  ttifra  de 
etndt^.indtb.l  ptt.C.dtvfar.Atin  propo(]t.ifpecic  ni- 
liiltaJce(l.Fueruntenmi  ptomiflacvliir;efoliUi  (br- 
tis &  quidcm pocnsc  nomine,  &  confequctitcr  pto- 
prer  nioram;quo  cafu  habct  locumr.itio  illa  quam 
ex  Paulo  attuiimus,qu6d  nonpnusdcbrn  poffinr 
^uam  mora  contiacia  lir,ncc  mora  pnus  cuntrahi, 
<]uam  tcmpus  prxrcricrir,quofor$pcti  ciim  cffcclti 
prttuetit.  Atquclixc  pcripicua  &  di'ucida  cft to- 
tius  legis  huius  cxplic.itio  ,  cicca  qiiam  v.x  vlla  po- 
te(ldjmcultasincuircre,niil  ineoquodcum  Faulo 
diximus ,  padium  incontiiienti  polt  Itipulauoncm 
adhibitum  incflt:eti.im  ftipuUiioni,  quandoqui- 
dcm  ccrtumell&  ftipulationcm ,  vt  iam  dixuwis, 
eflc  contndlum  (Uidi  imis ,  Sc  contraAibus  ac  iii- 
dictis  lliicli  iuiis  padlaincontincnti  iaili  r.on  in- 
eflccx  patte  adotis ,  li  H.\rcolo  &  aliis  iiiterpari- 
bus  crcdimus.ad  pi  Dduccndain  aut  [urmandam  li- 
tic  mformandamacT:;oncm.  Id  enim  proprium  (.1- 
fc  dicunt  pat^tonim  incontinenii  adicftorum  poft 
contracftum  bonx  fidci  di  mtugtnttum  ■j.^.qutmv;^ 
^^.ddtd  fuprd  ie p4^l.  l.  in  horn. Jidtt  ij.C.wJ.  Qiia  dc 
caufanon porcll  Caftrcnfis  concoqiicri-,quod  llar- 
tohis  &  alij  magis  communicerpufaiit ,  cam  c(Ic 
Pauli  noftri  fcntcntiam ,  criam  in  contradibus  ftri- 
Ai  tiuis  patla  incontincHn  .ippodia  ineirc,  vt  no- 
oam  pannnra^ftionem.&vetcrcminformcni.  Ide- 
njmdici  poin  t.inquit  Caftrcnfis.fi  pacfio  continc- 
rctur3liqiiiddiiicr(um,quodpriorc  conitaclunon 
coiitin<.rctur,&  quando  apponitur  pro  adlore.  Se- 
cus  vcroli  contnieac  illudidcm,  vclquando  poni- 
lurptoTeoHicautcmpaflumcontinciidem  qiiod 
primartipulatio,fcilicet  rcddifortcmvcl  folui  liccc 

•  in  diucrfistcrminis,  &poniturpro  rco  vt  habeat 
longiorcs  tcrmincs ,  non  proacturc.  Ergo.inquit, 
non  dcbcraclori  prohccte,  vt  a<ftio!iem  ci  produ- 
cat  aitt  vctcrcminfbrmet.  Addit,  paiiium  hoc  vc- 
nire  ad  dcftrudioncm  ftipufationis,  in  quaniam 
pcr  ipfum  receditur  a  tcrmino  in  ftipulaiione  com- 
prchcnfo:Rrgo  uon  dcbcc  ab  illa  robur  recipcre  vt 
ab  ca  velliatur  ad  nouam  ac^ioncm  produccndam, 
nccetiam  illirobut  darc  vteaininformet,ciimten- 
datinoppolitiim  vt  eamdcftruac.  Dcniquc  fipcr 
padVum  informarenir  aftio  cx  ftipulationc,  inquit 
Caftrenfis,  fequcretur  qucWi  aclio  cx  ca  compctcns 
darcrur  vt  foUiarur  in  proximis  Calcndix  tota  fors, 
itcmquc  vc  rlon  foluaiur  tota  fcd  linguHs  menli- 
bus  trcccnca  :  quodtamen  coniradKl:oriumcft,& 
implicat.  Ttiquc  conclnditin  cnfu  huius  legis  ncc 
adioncin  nourimpcr  paiilum  prod.ici  necvctcrcm 
tnfbtmari ,  icJ  ipfam  infotmari  ftipulationcm ,  vt 
ccnfcatut  fidla  lcaindum  tctminos  appofitos  in 
pa&o.Qi^m  fcntentinm  mordicus  dctcnditCuia- 
ciuseiulcjuc  vnicumauthotcmlaudat  t'alVrenfem. 
Mihi  vei6  videntur  omncs  l'auli  f*cn'.entiam  non 
faris  hcni  pcrcipeic.  In  co  priinum ,  quod  ad  om- 
lieslttidhiurisconciactuspotngunt,id  quodPali- 
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lusaitde  folartipiifarionc.Noncnim  a."*tP.itiIuspa« 

tli  inconcinentt  fadt.i  inefTc  contradibii.^ftrich  m- 

ris  cxpartc  adloris  ad  formandum  aut  intorm.in- 

dum  cuntradlum  ,qiiainuis  gcnetalitcrdicilbleac 

Ciiqui  inconrincnti  hui!  inclle  vidcti /.  ^««ff«  19. 

inprtnc.injrif  fflut.matriru.l.Ji  lyiu  ^.verf.quoH  ita  infird  d« 

tncend.ruv/.&nMiJrdg.ifen  i»J':.Qed  detnfiit  &j'ubHit. 

Scdduncaxar  aitincflc  (tif  iilicioni:  cuiusccrrc  di- 

ucila  ratio  cft  a  cxteris  contradtibu^  ftricli  iuris» 

quia  cum  ccnftct  pa du m  cx  vcibis  is:  (.nnfenfu 

nuii  minusqij.iin  llipitluio ,  liec  in  aliod  rfc  ranc  « 

qu.iin  iii  aiiimo  ftipiil  uidi  aut  pacifcf-ndi  d.l.  mru 

genttHm  ■j.^.i^iitdfeit  fup  dt pall  l.i.^.t  mquidc^i  Mit. 

tenfiit.Sciw  (olemnic.ice  vciboiuin  qu.uu  rcqiiinc 

rtipulafiononctiamp.ic1tim,nihiltnipr  dit  quon.i- 

nuspa^um  appolituin  mconr  ntnti  pofl  ftipula- 

tioncm  ira  inlit  ftipiiiarioni  vrqiiicqtiidin  talc  pa- 

ftum  dcduirirur,  in  ifci  :u;ar-oncir  ij-.toq-.ic  d  cdu- 

ctuininrcl'igatur,  Qupli  i>{cm  ft:p'..;a  di  .TnimuJ 

qiiiabiniiio  fuit,dura;e  adhuc  vidcat;ir  vc  do.-ui- 

nuis  sdd.^  quininiQ.  Ncque  lic  lioc  ablurdii;:'i,cii.ill 

ciim  Accuiiio  fing.isin  liipulationcin  dcductum 

cllcq  iidccrciiin,inpa<!:^timau'cm  quiJ  iiicerium. 

Ncii  m.igis  qii.im  ii  caJcm  ftipu'ationc  qua  pro- 

miitis  ni.hi  ctnrum.profiMttasctiam  tritnrum  pro 

ine  Roin.un.    Ncmp^  cumtot  Jint  ftipulacionc5 

quotluncics/  ftnt  ddcuMi^.dtnib.ebli-i.  nihdvc- 

cat  in  cilidcin  vcrb  unn  coiHCjirior.cm  dcduci 

ccrriini  &:  incci  tum.i^c  pro  rc  ccr:a  daii  condictio- 

ncm  ctiti  t\  Ibpulariojic  ,  pro  iriccr:-i  vcro  aclio- 

nein  cx  llipulatu.  Arciiin  ctcd:dt  iibt  ccntuin  hoc 

pa<^o  ;ncontii)cnti  addito,  vcpro  mc  Romamcas, 

nemo  dixctit  piduii'  hoc  quan.uis  mcontincnti  '  • 

appolittjni  ita  nulL'  amtraLlui  vl  condictio-xm 

cct  i  qiuecx  mutuo  n.iJctrur,  inlormarc  polh:  Sc 

cxtcndeie  ad  id  qtiod  paCto  tft  co:'  prc'hin;:i:n. 

Strtcia:  cium  atftioiii";  natiira  1  c  p';gnai ,  t.»ir.erh  iicc 

pofllitnrgariqitinpac^utu  hoc  mir  cr  n  .^i^liu,  ci- 

qucdctlcgcm,  nc  alioquKiccipiar,  »jiii  <  (■u.ilucr 

fucram  crcditurus& contracluius  ,  vnde  e(l  qtioil  1 

ex  huiu'modi  paclo  aclioncin  mihi  <iaii  .cqiiuin 

eft.nan  niinus  quam  (1  .ippofitutn  eflcc  inconti-  , 

ncnti  poft  contradum  bonx  fidci  ,  at  non  atlio- 

ncmexcoiuradluipfo ,  id  cft,  condiClioncm  ccrti 

cx  miuuo.led  prsfcriptis  vcrbi$/.r/f .  Cdt  rerpermut. 

/ /rjfiw  9.C.(i< </<in4f.  Nam  necdonacio  dc  qua  in  di- 

Ctis  lcgibusagtturintcrbons  fidci  conctaduscnu- 

mcratur/.<tt«j  quitui/ijradtdonat.  In  nuinioautem 

xqucditi  acbioncmcx  pado  fcriprura  cft/n  l.jhi» 

mentt  11.  Cdtvfur. ncc  aliain  quiim  prxfcnptis  vir- 

bis:  fum  vltta  id  quod  rcucra  numcratum  eftcon- 

ditfbio  cctci  cx  nunurationenalct  nulla  poflit/  f«/» 

vUr4^.C.dtntnmmtr.ptcun.lrog4fit\\.^.fitibt,\hi6\- 

xm\i%fup.hoittt.  In  ccquc  fatcndiimeftdtuerfam 

cflc  raiioncm  contrat^uum  boiijcfidci ,  &  contra-  , 

ftiiumftiic^iiuris.quoniamaifliocx  contratftu  bo- 

nx  fidci  dacur  ad  id  omnc  quod  pacto  inconri- 

nenci  appofico  comprchenrum  cddtll.  f.tjftiiiitnb. 

Quamuisnon  comiiius  dctur  eciam  expucloiilo 

adlio  ptxfcriptis  vcrbis/.  i.C  dt  pacl.int.  tmpi.  &  vttt- 

ifcf.Nealioquiacfillamadionemprxrcriptis  vcrbis 

inJucendam  dcbilius  vidcaiur  padlum  quod  in- 

concinenti  poll  contraclum  bnnsc  fidci  adlubi-» 

tumcft  .quimquod  p>.ft  contra<aum  ftndiiurij. 

Ncc  furlus  vctumeit  quod  vir  dfKittfTiinus  laco-  '  . 

bus  Cuiacius  ad  hanc  Icgcm  llriclit ,  &  ai:hi  fxiic. 

Pacta incontinenti  poft  conti a«ftum  ftn di  nii is ap- 

pofita  non  incUc  conuactui  ex  panc  a«aoiis 
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quoquc.feJtaniujn  ex  partcrei.  Nam  imovciom- 
lunccuamex  paitc  aAoris  ciim  nouam  ji^ioneai 
|>ariant  ,  idcft,  prxfcnpiis  verbis  vi  oficndimus, 
ciim  fi  non  ineflcncnifi  expartc  rei  vt  illc  puuc 
non  parcrcnt  nifi  cxccptioncm  fcd  Sc  cum  null^ 
pariimt  adionem  nouim,  quod  contingit,quorics 
pad^um  incoiitmcntiappofitumeft  poft  ftipulauo- 
ncm[quij  cnim  vnquamdixit  velaudiit  rx  (lipu!a- 
tioncn.)(ci  vUo  cafu  a£lionem  Prxfciipm  verbis?] 
non  co  minus  tamcn  incft  cx  parre  adloris,  vt  fcili- 
ccc  ;ici:pri  dctur  adio  &  condiftio  ccrti  ex  (lipula- 
tion« ,  fi  (lipui^tio  ^ic  ccrti  auc  adio  cx  flipulatu  Ct 
inccniad  hoc  vciiat  id  quod  padlo  promillum  cft, 
nonfoIunWipaduinlirdctrahcns  vtinhaclcgc  (cd 
etiani  li  adiicKns,puu  fi  ccntum  a  tc  ftij  utatus  fim 
hoc  patio  incofitmcnti  addiio.vc  pro  mc  Romam 
caj  (cd  &  in  fpccic  huius  lcgis ,  tamcth  padum  in- 
contincnti  appoficum  tcipiciac  huorcm  dcbitoris, 
pcrindc  tamcn  mtll  cx  parcc  adocis,nonvc  ali- 
quam  ei  prxbeatadhonem  ncc  vt  ci  prollt ,  fed  vt 
informccdx.'  transfoinictnun  modo  uipulationrm 
ipfam  vc  puui  Caftr?  nlis.icd  ctiam  acClioncm  ipfam 
cx  ilipulatione  competcntcm  impcdiaiquc  nc  ex 
capoiHcftipulatoragcicad  foluciuncm  cotiujfor- 
ciscx  dicpiima.um  Calcnda:u:n vc  h.ibcbant  .cr- 
ba  rtipulationis ,  (cdto^atut  agerc  ad  dmilaj  pcn- 
/ioiicsrrcccmorum  pcr  mtn(cs(ingnlos  folucndo- 
rura.Qinli  mutata&  conntilaf»iatcii.k  llipulatio- 
nisin  inacc(i,mi  patfti.  r<)hqu:-niancntc  vi  Sc  pocc- 
ftacc  fti;  ulatioiiM  ad  p'  tcn.  nm  illudipinm  cjuod 
expa<So  pcti  pu!'cc,.'  cxp  ictodareturaciio.  Inef- 
lci,»tturpaclum  cx  partc  aclor.jnon  illudcftfcm- 
pcr  (^uod  ^'lc  iquc  put.iin,  ptoficerc  padium  .i<ilori 
AW.  exco  dan  adioncm  ,  qucmadmodum  nec  in- 
elTec^  pattc  rci  cfttcmprr  darirco  cxceptionem, 
fcii  incdc  ipf'  iuic  cx  pirtc  ado  is  cum  dicimus, 
intclligi.nu?  formau  adioncm  cx  ftipularione  per 
paduui,  ita  vcnon  adahudaj^cre  poifit  ftipulacor 
quam  ad  id  quo J  pafto continciui :Quo  caiii  nulla 
tcu$indigcicxceptionc,quavtiqucmdigerctfi  pa- 
ihvn  non  incflct  ex  paitc  aftoris ,  fcd  cancum  ex 
parccrci.  In  coquccirac  (ancCuiacius.cxiftimans 
in  fpccie  huius  lcgis  po(Ic  ftipulacorcm  finito  pri- 
mo  mcnfcin  folidum  agctc  aJtoriusfortisfoluiio- 
ncm.fcd  conucncum  dcbitoicm  polTe  cucci  fc  pote- 
ftate  padli  tanquam  quodinfit  ftipulacioni,  nec  cc- 
nenfcipfo  iucemnin  pcndoncmprimam.quiapa- 
dlumfaciac  parccm  ftip  ilationis.  Hoccnim  fi  ica 
c^Tct  ,  condatctftipulatiocx  partibus  ("ecum  pu- 
gnantibHS,perindcquccfrcfacfi  rtipulatioliccon- 
ccpta  cffct,  vt  debitor  primis  Calcndis  ,&:cocara 
rotcem  &  folatrcccnta  (oluere  cogcrcrur:quodab- 
furdum  vtiquc  cftcc,  &  contradidonum.   Ergo  & 
illudquoquc  ,  vc  cx  huiufmodi  rtipulatione  decur 
a«5lio  ftipulatori  adtotius  (~oriisfolutioncm:vtvc 
neccdiiri »  fic  dcbiiori  cxccpcio  padli  ad  cuican- 
clamcondemnacioncm,vc  in  iquscunqut  14.  fuprdde 
Fullu.in  Ttm  dlt.  Quam  nec  ncccflatiam  e(tc  fateri 
tanclcm  Cuiacius  cogitur :  (cd  itatamcn  vr(cmper 
vclit  cucumcfledcbitorcmcxccpcioncpad:i,  (cd 
quq  camcn  non  (it  opponcnda,fcain(it  iudidoftri- 
^io.ideoqiiclupplccjpoflit  £«:dcbcacpcriudicemfi 
niodo  paihimailcgctnr.Quod  Accuriiusnoftcri 
ta  cx[>licat  vt  cjuod  hic  dicitur  patJium  inefTe  ftipu- 
laCK^ni  ip(o  iurc,(uppleat  (ubauditis  his  vcrbis  «*f«- 
pnonitvtldquiutu  quodcft  ridiculum.Nos  vcr6  ne- 
gamusallcg.xtioncm  padi  vliam  cflc  ncccflariam, 
^  uccmcquoquctco^cnnuUomodo  pollcvtcx 


ca  ftipulatione  dcrur  adlio  in  folidum  ftrpulatorL 
Tancxim  diftac  vt  ex  ca  a^ionc  fcqui  polHt  vlla  fo- 
hdi  condcmnatio.Longequcdiucifumcftquoda- 
liaslblcmus  dicetedorj&  padi  exceptioncs  ipfo 
iure  incfle  bonxfidciiudiciis.  Id  enim  adcaquo» 
que  pada  pettinct  qux  ex  intetuailo  adhibcncur 
nec  iiidexcepcioncm  pariunt  l.fdiUji.dtcpntr.ttnp. 
l.  \  tU  rtfttni.  vtttJit.l.(td  ttfi  i  ijnfrd  folut.trutrm.   Et  i- 
dcopailum  co  cafu  allcgandum ell  vt  &  doliu  no« 
hic.Nec  vnqu.im  ccrtc  ilia  fuit  fiue  Vlpiani  (lueal- 
tcrius  qucm  Paulus  teprchcndit ,  qutfquis  ille  fuc-, 
nt,fcntcntia, vt  cxiftimaict Calcndis proximisto" 
tam  fortem  peti  poflc ,  in  quo  rurfiim  vir  do6bflI- 
mus  fallitur.fcd  tanium  vt  diceret ,  non  foluu  pti' 
mis  Calcndis  pcnfionc  prima,totius  fortis  vfuras  cx 
eo  djc  dcbcri  ob  ftipulationcra  fccundam  dc  vfu- 
ns  incerpoficam  de  quibus  nihil  in  pidio  dii^um 
fujflct.  Qu6d  C\  c  concrario  per  ftipulationcm  pla- 
cuiflccf  iluiloitcm  dmilis  pcnlionibus  ,  id  cft,  crc- 
cciicosaureos  in  (ingulos  mcn(» ,  mox  aucem  per 
pailum  incontincnci  appoiicum  folui  tocam  fot- 
ccm  Calcfidis  ptoximis,  aui  VI  pomc  Cuiacius,  & 
conucniircc  pcr  ftu  ulacionem  folui  forccm  cocam 
Calcndispruxi  nis.pcr  pat^um  vci6  foluieam  incra. 
triduum,xqiic  dicendumcfnrt.poirctotam  fortrm 
exigt  ex  ftipulacione  iuxca  formam  padi  ,  id  cft, 
pnore  cafuin  Calcndis  proximis.  Poftcnorc  vcc6 
inrra  criduum  ,  quii  pac^ium  hocxque  ftipularioni 
inc/rctcx  p;irccadons,dareiutqiin  ea  rem  ftipuU- 
toii  adlio  nunex  paiflo.vr  malc  pucaiCuiacius.fcd 
ex  ipfa  (tipulatiunc  caquam  per  pai^um  iiiforinaca 
&:  rcformaca.  Nam  ncc  diucriiuris  racio  vllarcddi 
potcft  incer  hos  cafus  &  cij  quc  Paulus  hic  tratflar.* 
Plane  fi  padhim  cx  intecuall»  appol^tum(ic,omncs 
confcnciunt  &  vcnfllimum cft,non  pofTc il  ud  incfle 
expatteaAorisnccico  prodclTc  nifi  ad  cxccpcio- 
nc.quia  &  ideme<Iitetia.infibon«fidci  contra«aiU 
prxccniflct</./,7.  S.qutnimh  &  ftq.de pdH.  Dcniqu» 
nonputoHcri  poflc.vc  patbum  inconcincnriappo- 
ficumpoft  concradum  ftriAi  iuris  inlic  concradlu2 
ex  paiterei  &  iploiurc  quin  ctiam  inllc  cxpartc  a- 
^oris.Sed  quod  pr^jcipices  egit  omncsintctprctes» 
przcipuc  vct6  Cuiacium ,  illud  cft.quod  diftVrcD- 
riam  quam  attulinuis  intcc  ftipulacionem  cxtcroP- 
quc concrat!>us  ibidiiuris.non oblcruarunr.  QuaB 
cam^n  probaturctiamex  l.fiitdquit  ijy.  ^.Seidiftfi-s 
de  vtrh.ebligdt,  vbi  xqii^  tiaft itur  de  paclo  inconti- 
ncnti  appofito  poft  liipulationem  ncc  tamen  dubi- 
catScxuola ,  quin  pcr  padam  illud  ica  informctac 
ftipulacio  ex  panc  quoque  a^oris ,  vt  poft  cempus 
brcuius  quod  padlo  comprchenfum  crac ,  non  pa- 
tiacur  agi  pi^flc  cx  ftipulactonc  ,  quamuis  verba  (b'« 
pulacionis  nullotempore  eircnt  coangullata :  nifi 
(iib  ilhcxccptione fimnmulto peflobtulijfet,  vtintcl- 
ligamus  fi  oblationem  antcccflcric  ahquod  lon- 
giusintcruallum.non  puflcagi  cx  ftipuladonc.  Id- 
que  ex  forma  paAi  concra  fonium  ftipulationis,  m- 
mirum  tanquam  rcforraacx  &  cransformacx  pcr 
padlum:quodproiniievulc  Scxuolaineflc  ftipuia- 
cioni  criamexpaccea&nris.NamincfIe  padhim  fti- 
pulationi  cxparreailoris  ,nihil  aliud  mcoiudido 
eft,quamafhcj  ftjpulationcm  &:  aiftionem  ipfamcx 
ftipularioiic  compecentem ,  icavtconcra  idquod 
padlo coinprchenfum  cft  nondeturadin  exftipu- 
lac  onc  /i.ie  pro  ftipiilacorc  fiuc  pio  ico  intcrpofi- 
cumfic  pa^m  mconrinenti:  ncqueab  hac  fenccn- 
cia  valdealicnum  cft,quodPoii  ponuis  lcribit  inL 
HUtxfTtatm  ijJtniut  tur.  Aiihonummcdum  qui 

Ycl  . 


BE  REB,  CRfiDlt.  Si  CERt.  PETAf. 


Vel lege  vcl  per  Prjtorem  introdudlus  rftpriuato- 
^um  pacftionibusnon  infirmariniil  runc,  cum  in- 
choatur  adtio,  intcr  cos  coniicnerit.  Erli  entm  h.rc 
feiucnria  tam  ad  bonx  fidci  quam  ad  lki(fli  iuris 
contradus  pcrtiner ,  vt  CuiaciUs  obiicic,  pcneralis 
tamen  adco  c(l,vtnon  mmusad  ftri«lh  luris  quam 
sd  bonx  Hdci  coiitradhis  refcrenda  fic,&  padla  in- 
contincnciappofiti  fotment  acVioncm  cx  contra- 
Aa  compctentcm.ncc  minus  cx  parteadtorisquam 
cx  partc  rei,fi  mod6  taJisafliofit,cuius  naruranon 
repugnet,  quomodoccrtcnon  rcpugnat  nacuraa- 
dlionts  cx  nipulartone  aut  ex  (lipulatii ,  quemnd- 
mudumoftendimus  ,  ficuiinec  rcpugnac  nacura 
condidoniscerticx  mutuo  ,  fi  ponas  p.idium  in- 
continenti  adiciflimi eflc  detianens,  pura  fi  cum 
dccrin  tibi  murua  Jarcm  conucncric  mternos  vc 
noucm  tanium  debeas.  Vcrum  enim  eft  tc  hoc  cafu 
tion  dfbituru.nipfoiurc.nili  nouem  ,dj. Togjflni. 
S.pttbt  fufr  bocti:.  Curita  vcri)  ?  Nifi  quia  pjdum 
h6c  incft  contratfbiii  qnancumuis  ftriclo  &  format 
non  modi  contiaifium  ,  fcd  adlioncm  quc^qnecx 
concraiflu  ,  id  cft,  cor.dKftioiicm  certi  cx  mutuo, 
qu<a  ciira  in  eo  quod  pluscft  conttMca:ur,  id  quo- 
qiK  quoJ  miui:scft,t.-iinfacilc  patitur  natmacon- 
di(tlionis  i  vtnumcracis  deccm  condtcanturlola 
huucm.qaim  vt  cota  dccem,fcciis  aiicrm  fi  patflu  m 
cflct  adijcicnsjid  eft,h  numeiaiis  dcccm  coQUcnif- 
fct  cciam  inconcincntt  vc  vndccim  tcddcicnruii 
n.icutacnim  cordidtiortis  qujc  &ftri(fta  cft,&  ct 
numctationc  nafcitur ,  patinon  poteft  vt  vltia  id 
qtiod  tcucra  numcr.uumc(l;,  nafcatur  condi^lio  d. 
S  fttAtJ.iimivUrd^.  C  dt  r$n»umtr.ftiun.t.fi  iibi  17. 
jfiipT^dtfeil. In  co  fiquitlcm  quod  pius  eft  contine- 
lur  quod  minuscft  vc  habcciuris  reeuh  Un  to  iiOt 
■4tregaljatr.rtm»Ktr4.  Plauc  parcrec  nocpaifl-Hma- 
dioncra  ptacfcriptis  veibis ,  nifi  obftarc;  odiimi  v- 
rnranim,  quicqmd  rclH(flctur  Cuiacius ,  vtcx  eo 
tonftacquod  li  defmmenti  vcl  olei  acccftionibus 
tale paflum  inteipofinime(Ict,darcclircx  eo pr*- 
fcrip-.isveibis  aflio  ,  vt  iam  probauimus  ex  l.fint 
mnfi  u.\.cUo  ij.cMv fur.iunilj  i.tod.l.Titius  i^  tnfru 
de  pr£'irtpt.vab.  Ncmpcquiaincrrtiprcci)  ratio  fa- 
ciLvtfiumcnti  vclolci  &  aliarum  huiufmodi  mer- 
cmm  acccflioncsfauorabilcscxiftimcntur.  Econ- 
«rarioautcmodiof3:vfiKxf(tnebrispccunia:,quo- 
niatn  pccunia  non  mud(i  ftcrihs  les  eft     quae  a- 
liam  pccuniam  gigncrc  non  poteft,  fedctiam  habct 
ccrta.m  Sc  pcrpctiura zftimationcm /.;.  irfr.  dt tnlit. 
iur.  l.  ydt  ttquod  ctrt.lti.  Ha£kcnus  autcm  odiofa: 
iiint,  vt  cx  patto  nudo  quamuis  incontincnti  ap- 
poiito  dcbcti  non  pollint ,  non  ctiam  vt  non  ex  Iti- 
I  iJ.itiunc  drbcantuc  li  protuillx  fint  :  quod  Sc  in 
MTiu  obtincc,&  aliis  auibtifdam  rcbus  ,  qui  per- 
indc  (unc  odiofx,quotl&  Accurliits  nofterhicno- 
tat  cxLquodfi laiut  ii  fnp.dtrtligio.\h\  diximus  Lftruui 
tjg  Itgt  ■j.v  jr.dtfcru.cxpartJ.Mu  C.CJ^  lur.dot.  f  ingc 
it.ique  Cfcd:diftc  mc  tibi  dccem.cat^ucftipulamm 
cllc de  te  tta,vt  non  um ex caufa  mutui Cedex  ftipu- 
lationc  ckbeanturiuxta/.  5.  $.  \.&LG.mfr*dcnou4t. 
rooxpaif^o  inconttncntiappofito  conucmflcintcr 
oos  vt  niilu  vndccim  ceddcics  addico  mimmo  vn- 
dccimo  vfuis  nomincDico  audadcr  quidem  quia 
ncuo  foruilis  ancc  mc  tiixit/cd  tamcn  indubitaii- 


lcr&vcriflime,nifallor,  competimramtibi  aftio- 
nem  cx  ftipnlanone  ad  vndccimconfequcnda  ran- 
quam  nunvno  vndcctmo proptcr  padtum  quidcm 
incontinenci  appofimm  dcbico ,  >t  ex  ftipulacione 
non  ex  padfto.  Quidcniin  ob(ccroimpedit?  Non 
certc ratio  quam  attulinmsex  d.l.fi  t^ti^.de  pdH. 
quod  non  pofTitic  cuntialu  olilig.ttio  nifi  quatc- 
nusdatum  eft,non  cnim  tc  cannAhiiurftipulariot 
fcd  vcrbis  ficut  Sc  paiflum.   Idcoquc  padla  omnia 

3uxinconrincnti  poft  ftipulationcm  riunc,  perin- 
chabenda  func.acliftipulationi  ipfi  inlcrta fiiif^ 
fcnt :  quod  &  Cuiacius  bteri  cogitur  ex  /.  4.  § .  vlK 
eod.ii.ttt.dtp4ii.  Qund  iplum,qtiid  aliud  clVquam 
ineflc  ftipulationi  ipto  iurc  cx  paric  n^kovis  ?  Inefle 
fiquidcm  non  illud  ranciim  cit,  prodcflcatfloriad 
pioducciidam  adlionem  vt  (iiflinttCuiacius.  led 
ctiam  prodcfle  rco  ad  impcdundam  a(fbioni$na- 
tiuitatcm.  P.iris enim  cftic icii  &:  potcftatiscft  im- 
pedite  nc  quacxftipulatione  a^flio  nalcatur  ,  quac 
alioqui  na(ccreturu  padlum  nullum  intcrccfllflct, 
&c  aiStioncm  aliquam  produccrc.  Itaquc  quod  di- 
ximus  aliquaeire  qua:nori  polfunt  debeti  ex  j>a- 
fto,  licet  incontinenti  poft  tiaditionem  ,  tdeoque 
poft  bon.r  f.dci  contraCmm  .ippofiio ,  qux  tamcn 
cx  ftipulationcdebcntur.non  potcft  habcre  locuia 
(1  caacm  illa  promiflli  finc  pcr  patflum  inconcinen- 
tiappofitum  poft  llipulationcm.  vi  ptoindcpofllc 
vett;  'icipai^lainconiinrnti  poftftipulati  ncmla- 
,  nonfolum  incfle  ftipulationi ,  vt  in  hac  lcge 
fctiptumcft  ,  fcdctiam  putcntioia  clTe  quain  qiia: 
incontincnti  adhibcntur  ctiam  poft  contradlum 
bonxhdci.vt  faliccteciam  nouandi  vimhabeant 
iurecuiufdam  fectind.T  ftipu'ationis  quodalia  pa- 
(ti^anon  faciuntetiam  incontincnti  polt  bonifidei 
conrraiftum  interpofita dJutui^  6.  C  dtiur.  d»t.  quod 
nefcioan  quifquam  adhuc  obfi:ruauetit.  Facilmsc- 
nim  eft  vt  patilum  ftipulacioni  excontinenti  addi- 
tumdcgcticret  inftipulationcm  quam  vt  addicunl 
contradiui  emptionisdcgcnctet  in  emptioncmaut 
in  aliumcoi  ciaiikum  bonxfidci.  Nequeid  miruni 
vidci  debec,  qtiia  nullum  obligattonis  vinculum 
ftipulatione pocccius  eft, &  ftipulatio  ipfa  quolibcc 
ahu  conctactu  ciiam  botix  hdci  fortior  cft  5c  fir- 
mior,licct  dicifoleattantumdcm  in  bonxfideiiu* 
dtciis  pofll-  ofttcium  iitdicis,quantum  in  ftipulatio. 
ne  potcft  noniinatim  eius  rci  fada  intcrrogatio  L 
ijuu tdMundtm  i.fupr*  de  negot.gcjl.  L  qusro 54.  tnfr*  1$' 
<4r.  lUud  fane  Cuiaciuspoft  Cafticnfrm  ben*}  no^ 
tac ,  nihil  ad  lumc  cradacum  pcrtincrc  ,  quod  fcti- 
ptum  cftin  l.ptttKs ij.CdtpdH.  Ibi enim  agitur,noa 
dc  paifloincontinenti  poft  ftipulationemadiedlo, 
fed  dc  ftipulatione  interpolitalcruandipiaciticau-* 
fa  fiue  ftipulationcmpadtumpricefleiit,  fiue  fub- 
fccutam  fit.  Cxtcra  quq  ad  hanc  legcm  pluribm 
vcibis  riadant  intciprcccs  confulto  prxrcrmitti- 
mus  tanquaina  Pauli  fcnfu  alienaiJc  abhuiuslo- 
cttntciprctationc  :  ficut  5cqux  Cuiacius  intcrfcric 
depadiscx  intcruallo  appofitis  poft  contradlura 
bonx  fidei.  In  quibus  (olcc  diftingui  an  adiicien- 
tia  fintan  dcttahcntia/|p4(2JC»/«oir4  7i.i«/<l<c«ifr. 
tmpt.  Scd  longc  a!io  fcnfu  qudtn  putct  Cuiacius  ,  vc 
adcum  locum  di.cmtis  &  iam  lcnpfimus  uximr, 
7.Dt(*d.$^.dt(TT9Tfrtii>n4t.&inttr(rMr. 
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4i.AnitcAi(TsIibiot.Qncflioiiiiiai. 

Ius,quiinprouihciaStichum  fcruum  Kaljcndario  prxpofucrat,  Romxtel 
■^Aamentum  recitatum  cftrquo  idem  Stichus  liber,  &  ex  partc  hcrcs  crat  fcri. 
ptus, qui ftaiusfui ienarus,pccunias defundi  autcxcg;ir,autcrcdidit:  vtinter- 
dum  ftipi«larcturj&  pignoo  accipcrct.  confulcbatur,  quid  de  iiis  iuris  efFet^PJa- 
ccbatdcbitorcsquidem  ,  quiciIoiuincnt,Iiberatos  cfTe  :  fimodo  ipfiquoquc 
dominumdcccflinc  ignoraflcnt.  carum  autcm  iummarum  nomme,  qux  ad 
Stichum  perucniflent,familix  cicifcunda:  quidcm  a(flioncm  noncompctcre 
cohxredibus,  fcd  ncgociorum  gcflorum  dari  debcrc.  Qiias  vcro  pccunias  ip(c 
credidiflet  ^:cas  non  ex  maiorc  partc ,  quam  ex  qua  ipfchxrcs  cflet,  alicnatas  ci- 
(e.Nam  &/i  tibi  inhocdcdcrim  numos^^jVt  cosSiicho  crcdas :  dcinde  mortuo 
mcignorans  dcderis  :accipiciuis  nonfacics.  ncquccnim  ficutillud  rcccptum 
cftjVt  debitorcs  iolucntcs  ei  libcrcntur:iia  Iioc  quoquc  receptum ,  vi  trcdcndo 
numosahenet.  Quarc  li  nuUaftipu!atiointcrucniflret';ncquecrcditampccu>*' 
xijam  pro  parte  cohacrcdis  pcti  polic ,  ncque  pignora  tcncri.  (^od  fi  ftjpula- 
tus  quoqueeflet^^-.refcrfCiqacmadfflodumftipubtus  eilecNamli  nominatim, 
ibrt^  Titio  dot^itio  Jmo*  rr.  ortuo  iam,dari  ftipulatiis  eflet :  procul  dub:o  tauo* 
litcrefle  ftipulatum.quod  Ci  Obidari  (HpuUtusefret^dicencTumyhsicditatteuiii 
adquitiifre.  ficutenlm  nobismetipfis  ex  renoftrapereos ,  qui  liberi  vel  alieni 
feruibonafide{cruiunt,adquiritur :  iuhaereditati  quoquc  ezre  h«rediiaria 
adquiris.poftaditam  veroi  cohxredibus  hereditatem^non  xqu^idemdid  ' 
poteft :  vtique  (i  (cierint  eum  (ibi  cohxredem  daniro :  quoniam  tuoc  non  poC'. 
lent  videribonsefidei  poftcjfsores  cfse,  qui  necpolfidendi  animum  haberent; 
Quod  liproponatur,  cohxredes  eius  id  ignoiaise  *  (quod  fbrtc  ipfi  quoque  ex 
neceisariisfiierint^poteftadhuc  idem  rclponderi,  qux  quidem  caiiiiUiideuen- 
turum  vt  fi  fiix  condidoois  cohseredes  tfte  (eruus  habeat :  inuicem  bona  fide 
fisuicevideantur. 

.  .  .  nct.  Namcumproeaparcenc  iUe  vems  crciUtoc 

MUEwt^mfnftMag  41*  tanqMamvericredirorishcrescenameftfolntio- 

Hacclcx  cft  dc  difpcnraroitjid  cft,  ilcinfticnrc  ncm  vcro  crcdirnri  fid^.iin  ipfi  itiro  indidiniSki 

ieruo>piapoiico  Calcndairio  cxiEendis  Ccilicccpe-  parcte libciationcm  ltcut&  ii Tolucio facbacdct  ve- 

cuniis  hrneratirtit, 8e  credendisra|if<mote.  hfam  topmcttrarori  l.  vm  fncwr^am  tuhrfra  it falat.  l.fi 

& dirpen^atDr  i-  (litor  crt/.\,^.  l  tn  itnn  17     v!t.  in-  quu  i:  f.  w.m  11  irfr.  dc;>of.l.  utdncTu  S.  Cod.  di  cindiS, 

fr* dt  ipfitUTJiQ.  Ututtrtm  {7.  dmdmimfir.  tuttr.  liccc  ind^.SQd  pto  coheccduin  potcionibus,quiiuacve-> 

non  omnis  uiflitoriiT  difpenlacor.Eftenim  nomen  ri  crtditorest  cibn  fit  veram  (blationem Adam  e(^ 

llifli'Ori$gpnetalc,  dirpcn'.itoris  rpcci.ilc.  Tiadl.ir  fealijquim  vcrocreditoridifficiliiiseft  vtexea  fo- 

ftuicm htc  Afi:i£auus  dc  dil^cnfatore  (er(io » qui  i-  Jutione  acqairaciulibciatio,  (^uamuis  (blado  biSt». 

gnorans  mociem domini  fiii ,  i  quo  fnerat manu-  fitbcma  lidie:Non  entm  iblncttbcma  fides folaen- 

niifUis  icflamcnto ,  &  hcres  ex  patte  fcriptus  pecu-  cisexiftimancis  cum  qui  rolutionem  accipir  hobc-' 

niasCalcndarij  &cxcgcrai&  crcdtdem>quafinc-  xe  mandatum  fi  ceaeranallum  habcat  {.  (pii  hvnA- 

gotiumdoinini  rcir.pcrgerensquem  adhuevinete  mmi^.i,fimdh4efibtt,  necfi&^fitfolutiocon- 

exiftmubat  Duplcx  igitiirqii^ftioeft.vnadcpecu-  iunftsepetfofuecuipermitcitorinterdam  agcrc  fi« 

niis abcocxa6lis.Alia dc crcditis:de exaiJkis quidc,  ncm^ndnof. figtturMtd.lti.htn&.l.fed&  htptrfHM 

na  ci  i'cnc  fini  folutx,icavcpcrciufinndi  folutio-  iif»^^  dejfrtatrMt. qataa  resnonfacirillos  procu- 

nem  dcbitores  libecaci  fiieiinc  nfi>  iure ,  de  cre-  ratores/.}.$./«<i  ttfifortitnfr.  ^tjtm  hther.  £c  nimia 

dltis  vcr6  an  ftcuti  nuractatc  uintica  hOtx  fint  credalirasilladiccndaeftqu^multumdiftarabo- 

crcditz&alicnatx.vtearam  dominhim  tranfla-^  nalide,femperi]ueimpuiaturciqui  nimisfuiccre* 

cnm  fit  in  acdpientem  ,  iamquc  cx  cau(a  murai  dulus  /.  1 .  § .  dolum  fwfr  detoper  (fmtm  fta. 

dcbeantur  Adprimamquxfttonemrcfpondet A-  idttril.^.s,ftdfifi(dccefitiiifr*deinrtmvnf.  Nifipe- 

fricanus  .  dcbkorcs  liberatos  cflc  ,  fi  rood^  ipfi.  cuniatandcm  pcrucncrit  ad  vcnim  crcditoicmtij. 

qaoque  ignornil  nr    Jininumdeceflifle  :  fitihtnnmmS.fifrtdolfiquidffftgfr^i  S.vUfiifdtht» 

vtique  intcUigcndum  cftpfO  coheredumpoitio-  rU.fatt.  Aut  quod  cfFcdluidcmcft  nill  pc-r  c  cdi- 

nibus  non  pro  ea  quxadiecanm  hiuc  iam  iibc-  torem ,  ftctciit  quominus  ad  cuni  pccuiua  pcrue- 

nm  8c  jpfo  ini»  faeccdem  iuie  heceditacio  pciti-  mtecn  Uc  CaOcnifis  MKac  Ax  ciim  pi«oedEc 

mandamm 
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inan(}atum  aliqaod,  redquodfticrfcreuocatam,^ 
folutiofaclj  lirprocuiatori  iam  rcuo;ato,  &ab  co 
•qai  reuocaclonc;n  igtioiauit ,  ncgari  non  poted 
quin  folutio  htSti  fu  booa  fidecai  UCtnm  fprum 
crediroris  caufam  dcdit,  idcdquc  prodcfll-  debcat 
iblucnti  ad  libc  acioncm  dtH.ltg  f ai  bMtintm  ^.p  Ti- 
mm &ltg.cum  quit  li.S  fi  dtbatrtm  uLtit.  Porro nl- 
hi\  intcrcd  an  manddtum  rcuocatum  fit  cxprclPa 
voltintatc,  antnorif,  dura  rebus ailiucinccgri$.$. 
uQe  qutqut  &  ftqutnt.  iMflit.  dt  Hunddt.  rhi  additur 
Vtiliiatis  c.mri  rcccptam  cfTc  ,  (i  mor(uoco,qui 
tibi  mandaiicrac  ,  tu  ignoranscum  dcccdiircexc* 
cutus  fiicrts  mandacam  ,  poHc  tc  agcrc  manda- 
ti  aficione  nc  alioqni  iuda  ,  prubabtlis  tgno- 
raniia  te  damnn  afHciat.  Ec  hinc  llmilc  cHc 
quod  placuit  ,  Ci  dcbitorcs  manumidb  dlTpcnfa. 
tori  pcr  ignorantiam  libcro  folucrint  ,  liociarl 
cas,ci\ni  alioqui  (liiAaiuris  rationc  nonpoHenC 
Uberari,  quoniam  aii)  roliiiiTcnt,  quam  cui  foU 
ucre  dcbueriot .  Nam  &  illud  cft  quod  Afiica- 
nus  hic  fcribit ,  Rccepttim  eflc  ,  nimirum  con- 
tra  nrifiam  iuris  rationem  vc  dcbitocesreaoca- 
to  difpcnratori  pcr  ignoianciam  foluentes  ipfo 
iure  libctcncur  :  quomodo  argiimcntacur  ctia^n 
in  Ug.  qui  atgttis  34.  iufr.  tMnddt.  Eiita  dcbctac- 
cipi  quod  feriptutr  fX  in  Ug.  fi  ftrum  pttuUdri  51. 
de  ftlut.  liberlri  dcbiiorcs  ,  vt  lcili.cc  iibcrcntur 
iplo  iurctnec  tamen  cx  (tn&i  Sc  mera  iuris  ra- 
donc,  fcd  taiuiiii)  cx  .Tquicaic,  Si  modi  igntrti- 
utrit  crtiutrtm  mertuum  tffi,  vc  ibidcm  addit  lu- 
lianus.  luita  enim  &  probabdis  ignorantia  il. 
la  cil  ,  qux  bjnam  fidcm  inducit  Ug.fi  quit  ftr- 
uo  ftqutnt.  t»d,ticuL  Ergo  fi  dcbuorcs  fcicn- 
tcs  hunc  difpenfatorcm  roanumilTum  ci  folae- 
rint ,  non  libcrabuntur  ,  quia  non  pofTint  vi- 
dcri  bona  Bdc  roluifle  qui  rcicntcs  folucrant  , 
nili  fort^  iaflam  quoquc  cau/am  habucric  non 
crcdcndi  bona  fidc  ,  vt  fcripcum  ell  in  Ug.t.in' 
fri  qutd  fdlf.tutor.  duibtr.  Nam  8c  bona  hde  uon 
crcJitur  intcrdum  ,  ficat  &  crcditur,  vt  dixirous 
ad  Ug.  tum  fundut  \\.  §.ftnuim  tuum  fupr.  bottitul. 
Scd  tamcn  huic  fcntentix  obQarc  val dc  ctcditur 
quod  faiptum  clt  in  Ug.  Jt  quii  mMtipitt  17.  fi 
impubts  vtrf  tim  conirdllm  infr.  dt  infitt.  *it.  Si  im- 
pubes  patii  habcnii  Inllitores  hctes  extiteiit,  de- 
inde  ciim  his  contr.iAuin  fuerit  ,  in  pupillum 
dandam  cilc  ai5tioncm  ptopter  vtiliracem  pro- 
niifcui  vfus  qucmadmodum  (1  pod  mortcm  tu- 
toris,  cuius  authoiitatc  inititor  prxpoficus  cft, 
cum  co  contrahatur  :  Dclndc  addit  ,  Eim  ctrli 
ftatrM^m  nomint  qui  MnttMUtnm  btrtditdltm  inttrctf- 
fit ,  ttumfi  furitfm  btrtt  txtfist ,  ddnddm  tffi  dHttntm 
etidm  Poniponim  ftripftt.  Mox  fubiicit  Vontnun  im- 
futdndum  tfi  tt  qui  fitent  dominum  dtcifitfii  cum  infti- 
tore  mtrttm  txtrttntt  tontrjxtt.  Miraro  eft,  quan- 
topere  fe  torqucant  intcrprctcs  in  harum  lcgum 
conciliationc.  Et  ipfequoqoc  Cuiacius  qui  le- 
futatis  aliorum  omnium  opinionibusnec  imme- 
rit5 ,  conflituit  toiam  tationem  differentix  in  vti- 
litatc  profflifcui  vfus  ,  diitinguitquc  inditorcm 
prxpollcuro  mercibus,St  roercacuris  facicndis 
ccteris  inilitoribus  ,  qcali  illius  prxpoiitio  non 
^finiacnr  .  ncc  inditorls  offiriLim,  nifi  lemoueacur 
illc  abheredibuf  vcl  ^  tutoribus  corumTC  in 
fi  fuptUuin.inprinttp.iod.iit.  Sed  mal^  meoiodicto. 
Nec  cnim  vtilicis  promifcui  vfus  tam  fauorabi- 
lis  ciTe  potcO .  vt  ob  campuptllus  obligaii  dcb«ac 
Tom.  III. 
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iinc  tutoris  authoritatc  in  fauoremelasquicum 
inftirore  mcrccm  cxcrcente  (cicns  dominum  de- 
ccflillc  ,  coniraicrit.  Cui  cnim  polCs  aliqoid 
impuiatc,(i  nihil  impucandum  c(l  el  qui  fciens 
domirum  dcccfliifc  cummftitore  contraxit.'  Ita- 
quc  fatcndum  cfl  locum  ill,:m  corruptum  ef- 
le  ,  &  pro  fcitni  lcgcndtim  clfc  lu/cir/Ti  vt  l  no- 
bis  dcmonflraium  cft  pluribus  Uhr.  t.  CtnitB» 
Sdf.  it.  Vnde  pctcnda  func  ,  qux  hic  congere- 
ic  poflcmus.  Sequitur  alia  qaxflio  de  pecuniii 
pcr  difpenracorem  hunc  Stichum  iam  fai^um  U- 
bcrum  crcditis  (ioe  per  numcracioncm,  fiuc  pec 
fttpuUtionem  contraxerit.  De  qua  incipic  cra- 
darc  Africanus  ab  illis  vcrbis ,  Qudi  vtr^  ptcu- 
Huu  ifft  crtdtitfftt.  Scd  qr.xrit  priils,  qua  dcmiicn 
adiione  cohcrcdes  Stichi  po(Ent  ab  eo  repcte- 
re  quod  pro  ipforum  poctionibus  hcrediiariis 
Sticho  folucum  fuit  ,  an  a^onc  familix  crci- 
fcundx  ,  qux  coheredibus  inuicem  daci  f  lcti 
tuin  quoquc  ct\m  feruus  libcr  ,  &  cx  pa;rc  he- 
rcs  clTe  iulFus ,  .dtquid  ex  raclonibus,  qitas  pa- 
trifamilias  pcfiifTcc  ,  pencs  fc  rctinet  Ug.  Htutm 
51.  S.\.  mfr.ftmiLtrdftun.  An  potiiis  ncgotiuium 
gjftoium  ,  qux  fubiidiaria  clfe  rolet  aii^ioni  fa- 
milix  crcifcnndx.  Refpondct  autem  Afi^icaous» 
dRientm  f^milix  triiftuniU  eohtridibuf  ntn  comftte- 
rt  ftd  ntgottoTutn  gifiorum  dnrt  dtbtre,  Namqi  am 
cnim  hz  aiSkionct  cuncuruint  circa  cindcm  per- 
fonam  ,  candem  rcm  candemquc  fpccicm  Ug.fi- 
lu  li,  in  fin.  Itg  i»  fdmiUd  lo.Od./tmil.mi/^.quam- 
uis  vno  rclpcdlu  podic  inicr  cafjem  pcrfonaslo- 
cus  elFc  iudido  familix  crcifcundx,  alio  autcm 
refpe^ku  adlioai  ncgotiorum  gcfloruna  vtio  Ug^ 
}.  Cod.  dt  nigtt.gifi.  vbl  hcredi  qul  pignoris  libe- 
randi  etacia  (olult  creditoii  hcicdltaiio  com' 
mune  dcbitum,datar  a^o  familix  crcifcundc 
qiiateous  liberauit  pignus  cuias  ca-afa  erat  indi- 
uidua  ,  qu6dqae  noa  potueiat  ille  pro  fua  par"' 
tc  liberarc  ,  quin  ctiam  pro  cohcieHum  poiiio- 
nibas  libcarct  Ug.  rem  btrtditdridm  6^.  dt  tuiS» 
Ug.  btrtdts  i  j.  §.  tdtm  obferudiur  fupr.  fdmU.  trtif- 
cund.  Oatur  ctiam  a<5tio  ncgotiorum  gc(lorum« 
q  ate.iusfoluciidototumdebitum  liberauit  etiam 
cohcrcdcsabxrealienocuius  caufaerac  diuidua, 
Tt  bcne  Cuiacius  docet  in  hanc  lcgem.  Vcriffi- 
ma  enim  propofitioeft,  quotiet  vnus  ex  hcrcdl- 
bu5  aut  fociis  id  fecit  quod  pro  paitc  fua  face-> 
re  non  alircr  potiiit  quam  fi  icm  totam  gereretj 
fimilix  crcifcundx  vel  Commuui  dtuidundo  a. 
dtlonl  locum  elTe  »  cxtra  hunc  cafum  ncgotio- 
rum  gcftoruro  agi  oportere  Ug.p  ctmmuttU^o.fU' 
prd  dt  ntgot.  gtft.  di^.  Ug.  btrtdts  15.  S.  tdtnt  inrii  tft, 
iun^l.Ug.  hii  tonfujutnttr  iS.  §.  vliim.  fdmil,  ertifcu», 
Itg.  fi  quii  putdnt  6.  $.  hoc  duttm  ,  i.fi  ddmtu  fupr, 
€:tmmun.  dtuid.  Ug.  frdter  kfrdtri  tnfr.  dt  ttn- 
dm.  iadtb.  Ug.fiftuldi  78.  ptn.  infr.  dt  ttmr.empt» 
In  piopofita  autcm  fpccic  ccrtum  e(l  potuiiTc  Sti- 
chum  accipcrc  foiutioncm  partis  fux  hercJitarix 
non  acccptis  partibus  cohcrcdum.  Ergo  nonpo- 
tefl  locus  elfc  iudicio  familix  ercifcundx,  nec  nia- 
gis  vtili ,  quam  dire£h>,  qnamuis  dc  dircdo  miniks 
ided  dubitari  poflit  quod  non  habeac  locum  ni* 
fi  inier  coheredes  qui  aliquid  geirerunt  tanquam 
coheredes  :  hic  aucem  non  pocuic  Siichus  folu' 
tionem  accipere  vclnc  heres  qui  fe  hcrcdem  i» 
gnorabat.  Confcquens  igitured,  vt  a^ioni  ne- 
gotioiuoi  gtAefOtu  locos  tlfs  dabcac.  la  quot»> 


I  duMamdi  ntk»  fllaoccurritt^aodnihilSii-  cepcun  clle »  n  credeodo  ■mnxM  eot  at 
^UMgeflerk  contemplatioDccohercdam  fuoruni»  Illiid  reccptum  eft  ne  iufla  ic;aor.intia  deWitori» 
«MC  Dcc  wa.gu  iibi  coiierc^cs  quim  fe  hecedem  bona  fide  rolucott*  d^oo  cum  afticiat  cui  aMi^ 
«de  cdlliinabM>jtc]>raiB4e  nec  railhabicio  cohe-  ii9|nirari  potcft  ^.kmfi  Mdim  h^km,  iiwkmm. 
*-»edum  potcftfaccrccomtn  ncgotium,quod  non  ?c  <]ufa  ipfius  iniereft  confcqui  hbcra-ionem» 
jpContaocomcaipUtiooegeftum  eft  L  fifUftM  6.^.  quc  ipfa  pcc  [c  fauotabiUc  eft.  Ac  hocooniuini'' 
Umpmkm  jKj^fjr.  DnugH,g^  Fecic  enim  litcr  reccpcom  eft,  ncc  rccipl^tbct,««l«^iifc 
qaafi  ex  ncccmratc  fcniili.  SoJ  dcci^endi  latio  folum,  quod  quae  fingnlari  iurc  &  contra  nr»c- 
fartioriliacftj^oodeffeda  ipfo  ncgociumcohe-  ram  ftrid^mquc  iutis  ratioocm  rccep»  Xunt» 
«BdtiBi  eeftWM iSctdwtft  qdidcn co  temporc,  non  debcnt  prodoci  ad  confcqacatia< iy,yMl» 
quo  !ic?t  nlhil  illc  gcrcrct,  nlfi  tanquam  cx  fcrul-  15.  fiifr.  dt  U^b  qnomodo  idcin  AfrKains  .-xr- 
li  ncccificau , liim  tamca  ceocra liber  erat* ic U-  gumeaiacur  in  itS.  Ug,  ^n^ttu }4.  iMH^at. Scd 
tb  qalft; obiigave  pocerar » 9t  oUigari  C^ttpic m-  eciam  qaia  nuUittt  ^comiMn  dV  eriamfi  nnouiil 
tUTti^.S.filihcrtui  tituL  &  iit qiii  (mmtdMit  i^.i.  ^  Siicho  credici  non  .ilicncntur  ,  non  domirf, 
yimn.  ti^.cMMMd.  Necpogim  qood  iocadem, vc  quia  dominos  maoci ,  cotumquc  qovndiu  cxta« 
iHldeau  fpeeielnlianiot  oaraAmicAi  fa«iili«ec-  l>iinK  vindieandcfam  int  habct »  noti  aeeipion.^ 
dfcandz,  in  diSt.LMMiiu  51.  S.i.fufr.VaimLm^'  W  ,  quiacum  nonfit  dominus,nonra<n  nliqiiod 
ow.  Nam  vtbcni  poft  Accucfium  docct  Cuiacia^  ci  damnam  infltgicar ,  qu^m  acquiicndi  occaito 
agicareoiooodcpecnniit  vlnodoal^etaAiitt  cripjrur,pro  quo  tamen iocommoJe  fi  qcodd^* 
qua;  morcls  tcmporc  inncnicbancur  hcrediraric,  fcntit  illud  comnioJiuii  vr  non  inciii.i:  in  obl"j^.-i- 
uc  verddeexadis  poft  mortem  domini.,  quc  tioocm  io  quam  inciderc  ilium  ncicllcclL-t  ,  ii 
muiquamfiieraac  heredltarfn&i  qmtSrfduif  et>  nmnmi  alieoareninr.  Ec  Ter6  repuirnar  rcguls 
iamfife  hercdcm  expartc  fciuinfct,  cxigcrc  tamcn   iarit  naturalisgcntium  \'  ciu:l  s  vc  i^noranti  do- 

Cocohetedtbaaoon  cogelmar.  Qgpd& nos  ad  minoicirtuc dominium ciipiacur inectn eamiem 
com  ntom  doenlnms.  ReSatttnT^vc  ad  aliam  qaicquam  prodeflc  poreft  prctenuf  boMC  fidd 
qusBftioncm  vcniamus  dc  pccur.iis  iSticho  poft  quialcxinipcJiir.tMtoc  Ut  fctlpiunosadrf/.jf^iiii 
moctem domioi  credicis  antcqu^  ipfe  teliadica-  f^tS»r  ) i.i  vltmi.fuprM  bmi.  fttit.&  tii,  Sfintm 
imBdondtti  iccitatam ,  fiique  ineoltcccdcm  «c  tmm  Ug.  y.fufr.imA,  Pnctcrid  qnodoecrcga*' 
■ane  frrifwm  teCeiolllct »  dc  ilk  fie  A&icamig  la  Imisqttcbooam  fldem  veritati  xqu  pa  oc ,  de 
Hriill^  qaaUl>ct  liona  fide  loquitor ,  fed  tanti^  dc  bona 

a   Qamnr^ftcmHiiiffimJU^tfiG,  ftjdfon»  nde  poffidenrist  qux  proinde  admjsam  Jiabcat 
dec  igltur  Africaoas  com diftindione  ,  vtexqua  caufam  poiTcnionis,qaodhic  nonconriagictPr**. 
parteStichus  hcresfcriptns  inuenitur,  alienauecit  bat  autcm  Africanus  fcntcntiam  foam  escmplo 
nammos  qaosdedit  mataos  ,  pro  pactibus  ver6  mandati,N«m</)!  ritt  mbMiUdtrtaai»mt,  inquit ,  rt 
«nlMSKcdum  ,  non  alienaucric.nec  proinde  mutuos  *n  siuh»(rtdaiydtiniHimim.m  i^mMt  dtdtrkituipu- 
eosdarepomcritjcum  fiac  alicnatione  mucanm  tci|paj$iKN(uApaaenim  compancio  Jiff  cnfatorls 
contrahi  non  polEc  ,  fi  rautuum  efle*non  poteft  icmwl8i«ifl|l  Nam  difpcn  atoc  quovjuc  manda- 
quin  dc  mco  tuum  fiac  Ul,f.Sff^4  fitfr.hn  titul,   tarius  cft.  £t  omni  cafn  tmindaann  aiienandi  fioi* 
^ius  diftinftionis  ptioc  pais  ilbm  habct  dabi-  tur  morte ,  qaia  per  mortem  mutator  dominus,^ 
tandi  taiioncm  ,  quod  nemo  crrans  domininm  ficnoiinsdoininns,quiaMt^nonerat,coiusproin« 
idluc  rtAns^erreln  aliumpoflit  Li.yfiAtilaii  tiifr.  de  volnntas  oecdTaria  omnino  cft  ad  ahenatk»^ 
De  ff^iJraion.  cMf.ddt.  L fi  frttttfMtt  j;.  Dt «quim.  nem  Ug.  fi  tgi  9.  %.fi  rts  infr.  dt  'mr.  d«t.  iunll.  Ug.  H 
m.domm.  L&fiunfiiipm  15. §.  vUim.  Di  emrslm.  fcsd  mfirum  a  11.  dt  rr^iti.  m.  Eft  ratiqix-  im- 
mft.  Hic  .latemStichus  ertat,cum  nummos  re-   poffibilc,  vt  domfadom  aiicnctur  ab  eo  qui  noa 
TTf  a  Aios  iht  njucuos  tanqnam  dominicosft  do-  nabct  Ug.ntmtfim  mit  51,  ttd.  Ugfi  r-:mrfi.  C. 
mini  fuinominc.ScJ  dccidcndiratiocft,qaod  hic  dt  bgftt.  Aliaque  ratioeft  iolationis  taao:  a  di» 
'MMk  lcuioc  cil  qu^m  vc  dominij  tranflationcm  mino  ei  qtii  non  habuic  ius  acciptendi  folatio> 
iB^dirc  poflic.Nccenim  multilm  diftataverita-   ncm  ,  quanvjis  folutio  quslibct  inducat  allcnx. 
ie>Ctim  pcrfona  hcrcdls  cadcm  fcr^  fit  qux  per-  tioncm  dominij.  Non  cnim  nafdtur  impedimeo- 
Ibna  teftacoris ,  &  rurfum  pecfona  heredis  eadem  tnm  ex  parte  acdpicntis ,  fcd  ex  partc  (lantis^  Hoic 
qux  fuitrcacradifpcnfatotisjquitam  citi»  fadus  tamcn  conclufioni  obftaic  valdc  crcJitur  qnod  i 
cftiicrcsqu^m  dcfiitcflc  difpenfatortvt  bcnd  Cu-  Pomponio  fcriptum  efliin  Ug.  fiuidi  lyftrf.ittmfi 
IWliH  f jqilit  II  Quod  vcrb  pcrtinctadpofterio-  mmm ufr.  dtmfdrtf^.  Si  fuodi  vmdicor  man- 
rem  fapcadidle  diftin(5lionis  partcm,  raiio  dubi-  dauerit  alieui  vtemptorem  in  vacmm  polTcriin- 
taodl  iik  eft  ,  quod  quemadmodum  iufta  huias  neminducerct ,  &amicuscuimand.intmiilud  eil 
^peofatoris  9c  debitorum  hercditariorum  ignow  mofcnoeopriufqaikmfdrctmorcuum,autnd  pra*'' 
rantia  fiidt  vt  debitorcs  ci  folucntcs  libercntnr,  hibentibushcrcdibntid  rcccrit,rc<ic  poffeTioncni 
ficutliam  duimas ,  ita  eadcm  ignoiantia  videa-  cradiiam  cflc:  rcdrcfponclcadam  eft  agi  eo  loco  de  - 
tarfaeetc  iiAdlt ,  vt  etlam  pro  eohccediim  por.  rranflationen&domini) fcd  flMllkmHiSlMt Cflfk: 
Ctonibus  numml  heccditarij  alicncntur  quomo-   latio  propri^noncftalicn3Uo/.4.f.i.y«pr.  dMimiU 
do  alicnarcntur fi  dominus  adhocviuctct.  Gcae-  itdtc.  mut.  c«uf.Jf3,4a,u»ugtiaktt.u^d$ri^gd,  ikti^ 
fsfUscft  eoiri^iiilrcgalaqat  hSbctlMtiamfidem,  licdc  pcr  poflctfMim  «raasferacar  cdMO^famk'^ 
tantum  prxftrirequantum  prift.it  vcrltas  vbi  Icx   Oium ,  quoties  ^ poflcfifior.c rcpirjri non  potciWK; 
impcdimcnco  non  cft  Ut.bmn  fidtt  u6.  dt  nguL  fnmm9r  8.  Cid.dtmqutr.fofUtMtmfi»  nJ^i^ 
ft».  Sed  Airicanas  4#riid^ ,  iqine decid«Bdl  W,mft.Ug^iMu^o,dimpli^miimi».mumi 

rario  eft,  non  ficut  illudtcccpraro  cft  vt  dcbito-   nim  attcndi  folcnt.  qu.r  non  fiunt  rJfi  perconllN' 

fmcif  •       -  •  '  * 
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tattr.  Sed  &  trannatio  illi  poircflionis  ,  ctiansfi 
trarflationciTj  domini)  quoquc  includcrci,  non 
Uin  alicnatio  dici  tamen  dcbeccc ,  quam  folutioi 
auomodo  &  k  Paulo  dicitur  iad.l.ium  fundm  51 
ynmmtnumfufT.  Ad  hoc  etiini  oblij;3tus  cil  vcndi- 
toradionccx  cmpto  Ti  tcm  tradat  dtH.  l.utmf  to  $. 
jj.i.dtdd.  tmpt.lji  trsdim  4.  CwAltaquc  ciim  is cui 
vcnditormaodauit,  vc  pollcflioiicm  tradcrct  em- 
ptori,  itadidit  campoit  tnortciti  venditoris  intc- 
quan»  rcitct  eum  mortuum,  pro  co  habcndus  cll, 
quimandacum  folucndi  habc  is  folult  pod  mor- 
tcm  mandatoris  qucm  mortuum  ignorabac,&  bo- 
tii  fidc,qucm  hbcrati  sqaum  cil  ,  non  roinus 
qu^m  cum  qui  crcJicotis  procuratori  foluit  pod 
inoncmcrcditoris,  qui  adhuc  viuc.e  pucabatur: 
dc  quo  iam  fupr^  diximus.  Quinimb  elTe  hunc 
cafum  fauorabilioic.n.cx  co  appaicc.quodalioca- 
fj  non  ptudc.t  lolatio  ad  libcraiioncm  li  iaiSa  flt 
^  maodataiioiam  fcicQic  mortcm  mandantis,  in 
hjc  autcmctiamllman  ■at.irttts  fciucritmoriaum 
vfnditotc.n  fi  tamcn  ab  hercdibus  non  prohi 
bcatur  tradcrc  walcc  traditio,quianiandatunitra- 
dcndi  caurain  habuit  non  mcic  v.<lunt.iriain,  icX 
cx  obligationis  ncccfjicatc  profcdaai  cinn  ao  h  >c 
^cccrciur  vcnditoi  adionc  csempto  vi  pcr  fc  vcl 
pcr  aliurorcm  vc.ditam  ttaJctci  •.quxubligatio 
ciim  ad  x^cndiiotis  liccedc.  iia  .icat,  mandaium 
hoccafu  moaema;;dantis  noii  finiri  acquiimtH, 
fcd  ad  hcicdc.  tianfifc  ,  qnorjm  ctiam  Intcrcft 
implcti  mandaturaviiibc:aci  ab  obiij;ationc  tta- 
dcndihoc  ipfolocoplctiorc?  hant  lcg.  fi  fuf  til.Cd' 
'tnpn.de  ftlut.  Quod  &  Bartolus  ad  euin  locum 
bcniJ  oblcruauit,  cilm  notat  irjandatum fadam 
fupcr  eoad  quod  mandator  tcoebatur  non  fini- 
fi  mortc  mandatoris  ;  qjamuis  ab  hcrcJibus 
icuocavi  poflit.  Minus  obftat  quod  obiicftiir  cx 
Vjplano  in  Ug.  b»c  iure  19.  $.  /  f«"  »"/'"• 
dt  donat.  Si  q  iis  deJcrit  imiiuam  pccJniam  Ti- 
tio  fcJdcndam  Scio  cui  dona  um  volcbit  ,dcin- 
dcTiiiusmortuodocaioic,  Scio  dcdifle  propo- 
natur  ,  diccndum  elfc  pccuiiiam  fica  Scij  liuc 
moituum  donaiorc  itf<:ii;ccit  Tuius  fiuc  iguora- 
ucrii.  Ratioenim abeoJem  Vlplano  llatiraied- 
ditur  ,  qiU4  ftiutU4  fuil  duntit,  qa«  ratia  non  fi- 
miUtct  (ocum  habcc ,  fi  pccunia  fuit  mandan- 
tis.  Sk-d  fi  qusritur  ,  an  Titius  libcratus  fit,  a- 
lia  quxftio  cll  :  &:  in  ca  diftingucndum  cum 
Vlpiano  an  fciuc  ii  donatotcm  mortuum  an  i- 
gnoraueric,  vt  hoc  poflctiorc  cafu  hbcutuscfll- 
intciligaturcondiftionc  ccrti  cx  inuttio,  aullal- 
lem  conJidione  ob  caufam  dacicaufa  non  fcctt- 
ta  ,  qua  tcnc.ctut  fipcjuniam  Seio  non  dcJiflct. 
Ptiorc  vcr6  non  fit  libcratus  fcJ  ca  conditJlione 
poflit  conuciiifi  ab  hercJibus  donacoris,  quiali- 
Ut  pccuniam  dedccir  Scio  ,  noi  tamen  implc- 
uitkgcin  rautuo  di»^m  ,  id  cll  ,  donaiionc.n, 
quam  don-iior  routuam  dando  pccuniam  Titio  in 
Scium  confcrrc  voluit.  Non  cnimmortuo  dona- 
torc  potuit  pcificidonatiocollaiainSeium,  citm 
donator  ampUus  no  viueiet.  quc  n  iaro  mortuum 
clfc  fciebat  Tutus.  SeJ  traditio  fada  Seio,  qu« 
hbcrationc:n  parcrc  non  poiuit ,  parictcondlilio- 
ncm ,  vt  cim  pccunlam  Seius  Titio  reddcrctenca- 
lur  condiaionc  indcbiii.  Ncc  cnim  poicft  vidci 
dcbitum  fuiflc  Sc(ocxc*alkdonationis,quodilli 
folutum  eft  co  tcmporc  quo  pcrfici  doiiatio  am- 
pUiisnon  potctat.  Scd  li  mandauorotibi  vt  pccu- 
niam  non  meam,ncc  miitiuta  i  mcdati ,  ftd  mcii 
Tom.  Hlj  i< 
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tuam  Titio  dcs ,  cui  donatum  volebam  &  fa  poft 
mortcm  mcam  Titio  dcdcci$,qaa:  al.afpccies  cft  ta 
qua  ncc  dc  libcrationc ,  nccdc  condidione  cra^arl 
quicquam  potcft,  diUindlioomnimodonecciraria 
crt ,  an  fciucris  an  ignoraucrisvt  fi  ignutauctis  itiC 
mortuum  antcqu^m  daics.adioncm  mandati  c6- 
tra  hcfcJcs  mcoshabcjs,  fi  vcro  fuiucns  nullatn 
habcas  ,quia  mandatum  ivicdt  finiturr  morte, 
ncc  proindc  implcri  potuit  dooac.o  ex  mandato. 
Et  hcc  Vlpiani  lcntcntia,  &  ratiocl\in  d.  ^.fi  qttis 
dtdtrit.  Scquitur, 

c    Qudre  Ji  nuHd  fiifuUtto  interuemfftt.  R  a  t." 
n  V  B.  Adhibcri  porc.l  fiicmlibr  ,  itcinqucpi- 
gnusobligatiomc  ulibc  ctia.-ti  nacura^i  tanru  nl. 
ytnfr.de  pigner.ltg.fiipuUtm  fum  <5,  §.i.i>ifr.dejid<«:ff.l. 
Sttihum  4Ut  P^mpbdum^y  nitur^lkdefolut. 
ob  iiumc  ata:,  a  Sti(.ho  pccunias  hcrc.litarias  poft 
mottcmdoinini,&  booafidcnon  potcftficrivt  no 
aliqaa  contrahaiut  oidigatio  faltcm  naturalis 
parcc  accipicntis  ,  cirn  obligaiio  naturalis  xfti- 
roc:ur  c.xfai^o  m3gis,quamcx  iutc  l.netferuut  ^x. 
ir.fr.de petul.  Ergo  fidciiifloicicx  hac  cauta  datos  Qc 
p  gnora  quoquctciicti  faicndunicft.  Dfc.  Non 
oinnisnuincratio  paritobliga'ioncm  aut  ciuilcin 
aut  natiitjlcm.fcd  ca  tantun),pc[  quam  dominium 
transfcrtnrinaccipicntcm  nc  ali;>v]ui  cuniirigat  vt 
quislocuph  dc:arcumalicna  taJlura.  qu  d  cflcc 
contranatura  cinxqiiitatcm,vtln l.n^tttrdlittr  lyin 
fiH.iil  Lfiit].decondicl.tnJib.  Attjui  in  propoliia  i"i.  ccic, 
non  a  icaaiuurnuinmi  vc  f  ptadiximu'.Nul!a  i^i- 
tur  obli;.;.itio  cx  canuti,cia.ionc  cunttahi  potuit, 
ncq'  c  naturalis.iicqi.c  ciuih"-.  Etconfcq  icntcrnc- 
quc  liJci jlfotcs,  i.cqiicptgnora in  cjm  caufam  da- 
ri  potudunt,  aiioqui  neqtic  vindicatio  nummo- 
rum  cx  antium  daripollc  ,  -  cquc coijJidio con- 
fumptorurn,fi  accipic  ;$ci!c.  al:<{UO(nodo  obliga- 
tus .-  Non'magi.f,quam  U  is  qui  vindicar,aut  condi. 
cit,  naturalitcrobligatn^.  clTci.lMiquum  cnim  elfct 
accipicntem  manv-icnb  igitum,  &tarc'c  mhilo- 
miniisca  rc  quz  obligacioncni  pcpciillet.  Pctr6 
nuHa  fubilftcntc  obligationc  priiicip.ili  ,  nccac- 
ccfforiz  poflunt confi:lc!c  vulg.  leg.tum  prMcif4lit 
178.  d<  rtgul.  lur.  Plan^  fi  numrol  puftcaconfum- 
pci  fiut,  ancvnualcrtcc  dacio  pignoris,  aut  fidc- 
luirod}  i  Vtique  quoniam  &  mutuum  ipfum  fi 
DOn  cjnualcfcit  ,  faltem  conciiiatur  cortfum- 
ptionc  ilcut  Sc  latih.ibicionc  vt  fubcilitcr  Cuia- 
ciuitradbit  ,c  <  leg.fi  qukproto  j6.  §.  fi  nummtiin. 
frk  dt  fideiuff.  vbi  Papinianut  aitconfumptisnum- 
niis  nafcicondic^ioncin.cx  ctiquc  infcrt  fidcitiflb- 
rcm  obligAtum  clfc.tanqaam  quiacceptusintclli- 
gaturin  omnc  ncaufain  quc  cx  ca  numcratione 
nafcipotcft.  Condi.aioau:c.inllacft  quam  Cuia- 
tiusexCjricis  inicfprcibuj  Sicx  Thci^ph.in^.if//. 
lnfitt.<ji^b.4titH.  iuet  vthton,  vocatdebcni  dcj^>cfi$, 
ciim  bonafi.'ccunfumpta  eft  pccuiiia.  Alioqui  vcl 
vindicanda  cft  pccunia  licx'ct,vcl  agcnduinconn- 
mincaJexhibcndij  fimala  fidcconfumptafit  l.n- 
gefii  u.S.vlt.d.l.n»nomnit  x^.^.vU.fupr,  hoc  tit.  vbi  plu- 
rahacdc  rclcripfimus.  Scdhxcua  fi  nuHa ftipula< 
tiointctiieocrlt.  Nam  fi  qiia  iQte.ccfliijdubitan- 
dum  r,6cftquinciccanafcatur  obligatio  ci  lilis,  Sc 
cx  obligationc  ciuili  condi.aio  cetti  cx  ftipulacio- 
nccfltcax.ciimnihilficquodrcpugnct  t  i.  Cod.fi 
(trt.  ftt4t.  Quamquam  adlnbcnda  ctia;n  illucaiU 
diftindio  cft,  quoraodo  conccpta  fit  ftipuIacio,vc 
Afiicanu»  ooUcr  mox  fubiicit.Cxtccii  co  cifu  quo 
cx  coafuptlonc  Dixraotu  acquititur  codi Aio  diibi- 
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tari  adhuc  potcftcui  acqulrarur  ar\  cohcredibus  dibushcrcditatcm.alrad  rcfpondcndum  cfTc ,  nuU 

ipfis,anpotiuihcrcdiuti  ?  Diftingucnduro  eftan  lamfcilicetaaionemcxftipularioncStichiacqui- 

confumptio  f  pcrucncrit  antc  adltam  hc-redita-  iltatncirecohercdibuseictaneis,  quiacum  iatn  li- 

tcm,  an  poft,fi  antc  aditam  hercdicaTcm,  acquirc-  ber  fucrit  Stichus  tanqiiam     liber  rcripius,&  hc- 

tof  condidio  hcrcditaii  /i  qua  fit  iaccns  ,  qualem  rcs  ncccftarins.ccrtum  cft  pcr  ilipubtioiicm  pei  fo- 

cflc  illam  nccefTc  cft  fi  cohcrtdcs  Stichi  propo-  nxHberznonalij  acquiripolTcquam  cicui  ftipu- 

tianiurexcranei ,  quiproindcnon  fucrintncrcdes  iacor  bonafidc  fcruiat ,  fietiamilludcucurrat  vtcx 

ipfo  iurc  &pcr  mediam  hereditatcm  acquiictur  rc  eius  vcl  eic  operis  iuis  rrquirat  LquibvMfiHtii, 

poftc^  hcicdibo$,Hereditas  cnim  domina  cft  Lfttn  iunil  JJibtr h9mH  j.1t1fr.de aiquir.rtr.domin.  In  propo- 

vtvtis  ji.  §.  uafr. de  btrtd.inflitJ.dtniiiHf  ti^.qutfaum  lito  autem  nemn  dueritSttchu  bona  fidcpofTidcii 

Vtrf.tcctditmfr.qiiti  vi  *utiLtm.Li.§.i»fr.fi u  qui  tt(lam.  a  cohercdibus  luis ,  qui  fciucrint  cutr  fibi  cohcrc- 

lib.tff.ittff.iai  fahcm  domini  pcrfonam  rrprifcntat,  dcmdacum  cx  rccirationc  tcftamcni  j,fcd  fi  i^nora- 

vt  loquicur/.(Mm  htrtiitdt  ^.CJiftfitMtnd.Uihtrhomo  uerint.auod  forie  ipfi  quoq.cxncccnarlis  fiicrint, 

1}.  f.ptH.fupr.ddU^.Aqujl.l.htrtdttMi,imidti6t.dtdC-  atq.  ita  ncredcsipfoiurcctiiiarte  .ipcrtaj  t3bul.i!t, 

quir. rcr. domi/i.  Lfi 4nit ddttdm  i^.dtittitrrtg.i>iitir.fd-  aliud  cft.Etli  cnim  nupollbiit  videri  S>ii:humbo- 

citndi  Idccque  pcr  feruum  horcdit.irium  acquiri  na  Hdepo(ndcreluiei]mhbcri<mcum,8£  cobdc- 

poteft  hcrcdic.itl  quicquid  pcr  alios  fcruos  acqui-  dem  fibt  datumcfterciant ,  fiuc  lc  hbcvos&cohc- 

riturdominis,  vc  fequiturin  liacicgCjCXiracafum  redeicnenclciar.quia  neutro cafu pollsdcudi  ani- 

iba.  Itg.  I.  i-  Sctuola  fi  itqtti  ttflam.lib.tff.tuff.  Sive-  niumhabercpolfunt,potcft  ran  cSiiihjsbonaft- 

tb  poll  »d!tam  hcrcditatcm  confuniptio  nummo-  de  iisfecuirc,  quod  f'.iificit , vc ex  rc  ipfonim poffil 

rum  fccuta  lic ,  acquirctur  condidtio  hcrcdibus  ipiisacquircrc  ijucn.admoduin  cuin  Afiicano  ad 

ttSti  noii  per  racdiam  hcrcdicatcm,quxampUus  fincm  lei;isdicemuf.  Sdlaigimr  qua-ftioilla  fupcr- 

nulla  cftjdclliiic  enim  cfie  herc Jicas  vbi  hcrcs  in-  clfc  pocifl  cum  cohcicdcs  luiu  cxcranci ,  cji  danda 

cipiteirc-  Proinde  fi  ponas  itiftiuitoj  foilfc  hc-  llicondidlio  nummorumproportionibusiftisco- 

redcs  omncs  ncccirarios  ,nullu$  diftinAioni  lo-  hercdumliconfumptifiiit,  vt  qux  cxftipiilatiane 

Ctts  rchnquetur ,  quia  cum  ipfo  iurc  i^:  lUllin  lint  nafci  nnlla  pocuir,  (altcm  ex  confumptione  nafca- 

hc:cd?s,ctum  anrcapcitas  tjbiilasliuc  infoli-  tur,  Nam  fi  cxtent.ciV.n  aiier.ati  non  fuerint,3upa- 

dam  liuc  cx  parte  hciciJes  fcripri  fiiit,  vthzdcx  rcc  vii:dicationcm  corum  cupctcie.  Cuiporioali) 

probat ,  nulla  vidciur  cfle  hctcdicus  uon  magis  qtidtndomino^Ergocohercdibiisiplisquovncga- 

q  iar.i  -n  hcrcdibi'%  fni? ,  &  nccclhiik Itg.tH  fuit  11,  rinon  potcftcorum  nummorum  domiiioscircpro 

iiffr.  dtliltr.&pfflhum.l.iiifuist^.dtfuit&ltgit.lSiit»  fuaqucmqae  ponionchcic.iiiaria.  Adhancvcib 

he  i  Cui,iCiiitpoftCaftrfn(cm,quiratioucmad-  qu«ftioncin  nihil  Africanusnollccrcfpondct.Nos 

fcic  prioiis  j>aitlstfiftlii<5lioni!,quod  li  quis  pccu-  qiiid  rcfpondcri  dcbeac,  docebimus  ,  fipriQsaJ  v- 

fiiam  tuo  rominc  alij  numcrctipfaconlumptaac-  namquamqucpartem  diftin6^ioni$  Africani  pro- 

quuitur  tibi  a£kio  dirc^  irrcuocjbilitcr ,  adcbqnc  prias  duHundi  &  dccidcndi  tationes  atcaleiiinus* 

tamc:Ii  tu  nomen  reprobaucris ,  camquc  numcra-  A  ic  lcic, 

tioncm  raiam  habcrcnoluciis  es  Ug.fi abftntii^.C.       c  Nam  ft  ncminatim  farieTititdmino  fiit.  Rat. 

fi  ttrt.pftat.  Ug.  ctrti  condidto § .fi  r.nnitmifiipr.hac  d  v  b.  CiVtv  !cruusftl|»iilatur,nihil  inicrcftan  fibi 

rir.vbidiximus.Qui  Jni  crgn  (.tia  licrcdicaci?in  cu-  an  domino  fuo,an  lincahciuna  eor:imadici5^iorc 

queobfctuacbcncCaftrcnlisdifFcrcntiain,  quaccft  dari  ftipuleiur,  qiiiaomnicafuftipiiljtio  vtiliscft, 

intctcondidlSonemcerti  qnr  nalcitur  cx  numcra-  &  cx  ca  dominoacquicitnr  Luin prtm:p.& paff.itifr. 

t!onCi&  illam,  qiia:  cxftipulatioiic.qubd  ccrticon-  dtfitpulat  ftruor.Nim  &  idcni  .icciditin  liliofauiiiiat 

didio  cx  nnmcrationc  potuit  pciStichum  acqul-  ftipulantcfimplicitcr  vc  libi  vcl  p.mi  Lqntdditttur 

ri  non  tantum  hcrcditaci  iaceiici  pro  coherediim  i)o.  de  vtrb.obltg.{.fiquii  al^  iKiltiUt.  dt  tnutil.  fi^ulat. 

cxtrancoium  portionibus,  fcdipfis  ctiam  coherc-  Atqui  (i  bcichusdc  quo  .iginim  liai  fi  piilatus  ef- 

dibi.s,fiucignoraucrintdefun6kum  tcftatotem,li-  fct,va!crcc  ftipubiio  ,  &  acquicc^ctur  hcrcdita- 

ucfciucrint  ,  quia&ralij  cuilibct  cxtranco  acqiii-  ti,  vt  Africanus  fubiicir .    Idcm  ergo  cft  ctian.fi 

riperaHum  poiTct  dtH.$.fi nHntmet  &  dJ.fi abf<nte,n  Titio  domino  fuo  non:iinitimftipulc:iir:l*ia:rcr- 

lionetiam  condictioex  llipulitionci/. /.  i.tod.tit.C.  tim  ci\m  hcrc.iitas,  vt  diximus  ,  }-i-rfonamdon)i- 

fictrtptlat.  Idqucadeb  vcrumcftvcctiamn  nomcn  ni  icprxfciitcc  d\R.  Ug.  litm  heredit.u  9.  Ced.  dtpof» 

rcpri)baiccoIiereJes  Scichi  vcllcnt,non eo  minib  De  c.  Ndiil  quiJcm  intcrcft,  cii  n  Jominiisvi- 

tjTcn  rtjrcAi  conJi6biopcncscosrcmanc[Ct,qua  uic  ,  an  fccuus  libi  ftipulotur  an  dominofjo,  ncc 

ccJeiciilumoporteccc ,  nifimalictillefuonomi-  aa  lub  nominc  proprio  domini,  an  fub  ap|  cU 

ncitilia&ionccxpcriiii.iyl^i/f'^;*.  Scquiturapud  latioo  :  Scdciimdominus  mortiins  clt  vt  in  ca- 

Afctcamim  fu  qucm  traiftamus  ,  mnlciim  intcrcft.  Siipula- 

d    Quid fi  fiipulatus  quoqut  effit.  Pctcurtit  dl\i-  tio  enim  collaca  noininarim  in  pccfonam  Tuij, 

gcn'cr  Airicauiis  omnes  calus  c,ui  circa  propoli-  non  potcftin  hercdlcatcm  tiansfori  :  rcc  in  per- 

tam  fpccicmpoir.mtcmer;4cre.  .\c  quoniam  huc-  fonam  Stichi,  quandoqiiidcm  ncc  hcrcditas  ncc 

ufqnc  ill-.im  rradlauic,  quo n.illa Sticiiiftipjlacio  S:ichus  poicft  vllomodocftc auc dici  Titius.  Ncc 

in  fcercrandis  num:nisintcrcelTcrit,pcr^icquarrc.  quod  hcrciicas  reprxfcncct  pcrfonam  dchindtj 

icquid  crgo  fiStichus  ftipubcus  proponacurabiis  non  hcicdisad  rcm  facit.  Rcprarfcntat  cnJm  pec- 

quibusmurn.is dcdir  pctuiiias.''  Et  aitmultumre-  fonam  dctundti ,  vtdominiumrcrum  hercditaiia- 

fcrre  riucmaJmoilum  ftipulafis  iit.  Namfinomi-  rum  conttnuariponiic  inhercjcin  ncc  cacocinua-* 

natim  Titio  do;nino  fuo  iam  mortuo  ftipulatus  lio,  vct  vnico  tcmporis  niomcnto  intcrrumpatur: 

fit.proculdubio  inutilcm  clTc  ilipulitioncni ,  qudd  Non  aurcm  vt  Titius  iam  mortuus  eiiam  nomcn 

fi  fibi  fttpiiUcus  eftct  .diccntlu  cflc  hcicdit.iti  cum  fimmirar.sferat  in  licrcdjtaccm,qoippc  qirid  rnl- 

acqaifiuilTc,  n,mpch  antcadican  hcrcduatcmrtl-  lamcudomini)  translatione  aut  continuatiorc  ha- 

Pttfatusproponalur.  Nam  fi  poftaditam  a  coheie-  bcat  counexitati:.  lo  ftipalatioiub.  autc  vcibomni 

tatio 
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Mo  podffimum  habeiuk'  eft  /.  qiuc^tOfbmgtnd.  tione»  qwmdoqtfldem  non  poCeftlierediatMjfi. 

99.  (f£  p<r6.»tii^.  maximaverbperfonrinqnamfti-  derc  ,  qtii  ncc  animum  pofficfcndl  habct  ,  ncc 

pulatiocollauluit,  adeb,  vt  nec  petfona  ilUqii*  bonam  hdcm,  ica  vc  nequldemppfleffioqiwiiic 

'  ^       ■  ^aa  cll  foiutionis  caufa,  vlderi  dcfunfbi  trannreinhere^tcm^^rt  |.f.J 


vnquampoffitadietftaobligationiscratia  vel  c6-  Uhifrjiisijuitejim.lib.flfiuff.  Qaanto minuspoteft 

ttiLLtMmqut^C^.qutJibil.vlt.Sfttt.eeiju.Cofciiaens  incipere  pofliilcrcbonatide  $ti(#am,  qui.ddun- 

^iturcft  vt  fi  Stichus  pecunias  quas  foenerauit  fti-  do  domino  (erolebat  nonbona  IMe,fedtanqaam 

pulacusfu  rcJdi  nomimtim  Titiodommo  fuoiam  qui  verc  fcruus  cioseflet  ?  Qn  ,  J  enim  libei  homo 

inot(ua,tnutiU!>omuin(>iitftipuhiiu,  pciindcatq.  aut  feruus  aiienut  acquitit  ctculbonafide  feruic 

filioaiiBemiammoicdamitAi  nipnlatus  eiret  t.  dumexip(iQsreacqolfat,nonvldetat(icrjpropter 

InmmertutuC^.  nd.tit.  Ain  fi  dccc[M:t  hom^^Ctdl  bonam  fideni  folam  fcd  magis  proptcr  poll^teo- 

promiirus  ^tamcu  ilipulatioiiis  tcTiporc  viue-  nem,  vt  innuit  lllaiufistcgufa  qux  lubct  bonam 

bac vt  in  tHfl^r.  ^ptHfLttg/M,  quia  nec|.aeqatri  iidem  pofliilencl  tancum  preftare  quantam  prc- 

potcftTitio,  quicum  ian»  moauas  fu  nulluscft,  ftatvcritasvbilexiinpcdimcntonon  cft  Ug  bondfi. 

iicque  heieiitaii»  ncq.  Ipfi  Sticho,  ^uia  non  hcte-  dtt  ij6.  it  n^.  iur,  Cut  eairo  adderet  uSidtnit  C\ 

'  ditatl,  ant fibi  ftipolacus  fiiit  Stichos  fcd  Tttio  do-  non  potiflima  potfeifionis  ratfo  habcri  debetet? 

mino  fuonominatim:fic&aIi3splerunq-,multurc-  Ncq.ie  vr  rn  aHud  fcnfiirc  Afrlcanus  ip^c  videtor, 

fercanquisnocninacimftipulatusfitdominisraisan  qui  ciimlubiicitpoftaditam  a  cohercdibus  hcre- 

B6iMMidfitt3ii^fclataranprodomimc!spartibas  dlratem noncqudidcm dicipoftc  ,  vtiquc  fi  fcie- 

anprovirilibasacquiracurdominisob!igarto/y?»5'.  rint  Stichum  fibi  coi.cr.  dem  datiim  clie  oratio- 

tluuiuftnimffjiifr,.dtJitpuLftruor.Et  fcruushcrcdita-  ncn  adfect  quonum  ttmc  n»n  ft^m  vidtri  bom  Jidei 

rios.qvia}»libtattcrimpUdtcrftipnlandoac<)ttirac  fojfrffvresejfe.ijuf  nec  poftitnAdtumnmbMitrtnt.Nili  di- 

c.iahcrcJifuturo/.yi/irr//«aS.§./^rf(w/.ji??-vr;  i  .§.p/f.  cainjs  i  i  heicJitatc  fpeciali  quodamiure,&  vtiU- 

{,futmbertia*rm\i  iod.tit.  li  .Mracnnominatimfii-  tatis  caufa  fic  comparatum  eirc,  vt  &  alia  plcra- 

Ctttohecediftipolecornihilagic,  quiaftipulacionis  qncetiam  cr  iis  quT-  poflTcffionem  aliquam  8c 

temporBbetesdominoseios  noat'aic£;f./(nwri&  poircifioniscontinuationcm  tc  luirunc.  QualciU 

tld*  mdeit,  vtnondiimaditxhcccJicitijtempu<;  vfu- 

f  QH^dfiJibid4Tifii{mUmtftt.RKT.nvn.ScT»  capionipro{it(inefcfu-.jshercJitariii$a'iqiil^com- 

«us  quiuc  n  hcrc  iicaiiuSjSc  hcrcJiuii  3v'hcrcdi  fij-  p3ra:,fiuc  derunct  jv  vfiicipcrccccpcrat  /  'utHo  44. 

curojdam  ncnomiiiatiin  rec^  tUpulacur,vt  modb  §.WMbiw MbtA luaS. Lmmqtutm  )i.  h.pe>t.i>^ fr.de  vfu- 

'  'idixlmasex  Ug.fimttbert£tgriMt  ^^.m&Jtgfinm  i€.  Uf.  Non  enimpoteft  impataiihrrcdicati  cut  non 

de  fiipHl.  ftruor.  Ac  is  ,  qui  ftijnilationi»  teinpore  poffiJcac  nc.:animumpoffidcndihabeat,nccpro- 

non  amplius  fcruus,  lediainlibereftcum(icca>  uidcoaresdebctimmatarcrationL-i:-n^,cijm  non 

£ax  acquifidonisifi  fibi  ftfpaIcrar,C(i{nataia1i)  obi-'  eo  minutvemm  fit  S'ichiim  iam  f.ic^um  libcrum 

:cro  quim  fihi  poicft  acquircrc  i  Autcur  liere-  fcruJrc  bona  fidc  hcrcditati  quandiu  ncfcit  fc  ii- 

^Uiati,  ctonoalitlierediiaiias,necpraindclu-  bcram,&  bcrcditas  pro  cohcrcdum  porcionibus 

lieae  heredicstempro  domtna  /  Naim  tc qood  di-  noo eft  adita .  licct  ncc  fc  putec  c/fc  hcreditarium, 

cimus  cjt  (lijMl.Uio.)c  rlrui '  ercdltarij.acquiri  et-  qui  dtMnihum  fuum  mortuum  cfletgnotat.Et  ver6 

iam  tururo  beicdi ,  non  a  axq  rationcm  habet,  Stichus quife  fcit  fcruum  Titij,  qucm  patat  adhuc 

quam  qnbd  hiefecauradiddniS  temporelnhcre.  vlucrc,quamuisicucra  libctfit,moriuoTuioiquo 

dtcate  dcprchcndatur  dia.leg.fi ftruiu  18.  ^.yrrww eed.  fuic  libcr  8c hcres  cx  parte  fcriptus,  adhix  tamen 

tit.  vbi  ob  hanc  ca.ifamdiftercniia  clegansconlli-  bona  fidc  feruit  hc  rcditati,  i]  .r  ciiifdctn  domini 

toltor  incecfenium&filiamFamiiias,qaifimor-  petlonam  reprxfentai:  vt  pciuuiuiiab.  11  dcbcat, 

tno  iampacre  fibi  ftipuietur.nechecedicacipaccr-  acfi  Sci.h  is  inter vtuos  manumiiTas  k  Cao  domino 

BUB  nec  tacuto  pattis  hcredi  quicqoam  acquirit .  libcr  fictus  fuiiTcc  irjiorans ,  nccco  minus  c'dem 

JEgitur  in  propofita  fpecic  pcr  ftipuiationem  Sti-  dommo  lcruirc  boiia  iiJc  perleucraftcc:  fiitates 

chiiafliUberi,  8t  heredlMs pone» nihilacqirfH  geripotoiiret:quodtamen]mpoflibileeft,qula  ne- 

hereJirari  poceft,  ncquiicmproportionibusco-  q  icipfoi  iiciilier  ficri  [  i-v  nvTnumiffior  rm  inter 

heieduro.  DEC.Etiam  libcr homo ftipuiandoac-  vmosig  ior.ins quis potcli,  nequebona fideponi- 

qaititei  cui  bona  fidc  fir.iit,  dummodb  cxcius  dcriabeo  quiipfemanumiferit.Deniquenontani 

re  ftipulctur  It^  dcijutritur  io.leg.l^bem«t9  leg.qtii  infpicfcndum  cft.vtrum  homolibcr  bona  fidepof- 

btn4  fidiiytnfr.  dtdiqnir.  rtr.  dmm»lq.  libtr  btme  fideiturabeocuiacquirit,  quam  vttuci  bonafidc 

10.  de ftipulat.  ftruer.  Ereo  &  acqtfirercharedita-  feruiat,5c  ex  te  Ipfius  acqairativt  Africanus  qi^q. 

ti  potclt  c.ii  bona  fide  fcuiiit,  quomodo  in  cafa  docetin  fcquentibus,cumait,ficolicicdesSlichl 

.  propoiicoStichusnoftct  rcruiib.ubonafide  here-  ignoraucrinttcftaiotcromortuum.datumquefibi 

ditati  tempore  ftipulationlsciim  fepouretadhuc  Stichumcoheredem  ,qubdfortcipfiquoq.ex  ne- 

hcrcditari.iin  ,  &  cx  domini  fui  tcftamcnto  libcr-  celFariis  licrcdibus  fucrint ,  xqu^  dicendum  cifel- 

tatem  iam  fibi  obiigille  ignoraret,^unmod6ac-  pfis  acquiittam  iUpulationem  pro  eoraroportio* 

qairatex  t eherediraria,  qaod4rh!c^|Mn«rar,qaia  nibos heredlcariis icanquamex relpibmm  eontra: 

pro  cohcLedum  portionibus  pecuniacrat  hercdi-  6t2  ftipulatlone,  perStfchumruncipfis  I^rinn  fide 

^taita  nondum  adita  pei  ignorantes  coheredes  he<-  feiuientem , taroetii non idcirco  poiret  videci  ab  iis 

'tcdhate.  Idqae^W.qood  Afiricantti-fiTlbfc  hls  poiTeflas  qol  nec  poffideodl  aolmom  habcrenr» 

stthhy  S'utttt7nmnt^mtiffistxrt  noHrdptrtetquili  nec  pofhdcndi  ius  poire  habece  fe  pttcarenc»  cilai 

kwffri  4lieni  ftrm  benaj^^gimt dtquirMtjgjubtre-  feadhucfetaosaire  ctcdcrenb 

ii«f^«f«rwf»lwridir4ndlliM«  Quaiiiil|aiain  g  reS  lafiMimr^acsfcnM  Po^ 

Valde  notandam  cire  ben^  monalt  loannes  vcrui  nic  cnim  Africanus  fuiftc  coheredes  extrancos  , 

glo&tor>  qnod  nullo  alio  ioils JoottJircditain-  qoorufflcit  adire  hcredicace  j)on  aati  hecedu  nc' 

«Mlnc.  Ncc  M  «Uqn vlMilWlmil^  <d&flocaDi»qtti&atnii«c  Ip^  iacelhat pcoAiiii 

.  Ton.111»     '              .  H  3  ' 
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hertdes  Hue  velint  /iue  nolinc  $.  i.  Jii/2ir.  dt  htred.  tioncm  fadis  In  (}uos  vtiquc  non  caJit  probabU 

^u*lk.  &  di^tr.  Idquc  appirctclarliit  ex  fcquen-  liter  hic  di(Hn^.io  ,  pracfcrtim  ciim  hcrcdcs  fo- 

tibus  vbi  traiflatur  tanqu.im  dodiuerfocafu  lico-  lcant  &  dehcanc  habere  pencs  fc  cxemplum  tc- 

hcredei  quoquc  ncccfrarij  fone  fucrint.  R  a  t.  ftamentl  aperti  6c  rccitiii  Ug.  i.  fupr.  dt  tdtnd. 

DvB.Aditiohercdltatisfacit  duntaxatvtperhunc  Quod  nec  Accuilius  noRcr  ncc  al.us  cx  inter- 

Scichum  nihil  poffit  acquiri  he(cditati,quia  nec  pretibus  vidctur  obferuaiTc  ,  ficut  &  in  co  labt- 

hereditas  vlU  el^  ex  quo  fuitadita  Jcdincipit  He-  tur  Accurfius  quod  puuc  Atricanum  de  pigno" 

ri  pitcimoniumhcredisperconfunonem  nili  itn-  ribus  aSticho  accepcis,  dcquibus  quzntumfue- 

pctreturfcpataiiol.i.iii/r.rffy*/4r4r.  AtquipoteftlU-  rai.nihil  rcfpondcre.  An  nonenimfatiircfpondet 

pulatioS.icKi  pcodeiTe  coheredibusciiampofl  ac-  cum  dc  princlpAli  obltgaciune,  qaz  ex  i\ipula- 

qui/itam  iis  hcrciiitatem ,  puta  ll  Ignorauerinc  da-  cionc  nafcitur.lcntentiam  fuam  a|icrit>  Nimlrunv 

tum  fiblStichumcohercdcm  ,vtfcquiturapud  A-  pii»Dyris,vt  Sc  fideiulToris  obl  gacio  taoquamaC' 

fricanum:cr,;o  nihilficitheredlcatisaditio,  tc  ac-  celloria  fcquitur  principalem  ,  &  cui  acijuliiiur 

quilitiojfed  tanii^i»  bona  fi  Jcs  vcl  ma'a  6dcs  co-  cx  lltpulationc  a^io,  &  pro  qua  parte  cidcm  ac- 

lieredum.  Di  c  Excranei  hercdesncuii  nun  pof>  qniriiur  etiam  ius  pignorts  &  pco  cadcm  (aire. 

funtel1l-hcrcd«squinfiant,nec  heri  ciira  aiitio-  Contiavcc5cuinonacqu"u'ltur  vllaex  Marteprin- 

,  ncm  in  qtio  d  rfcrunt  ^  nccclFariis  fioefuis,hue  cipalisobligatio,eidcm  ncc  acccflLiria.PorrJ»  ptin- 

nonfuis  linfui^  ii\.dtfuii.&ltgtl.^.vltim.lHflit.dt  ht-  cipalis  obligatio  acquiritur  Stichopru  partc  here- 

rtik<jU4ltt.&dijftr.Ui  ncqueadue  quinfciant  fcin-  ditaria  nifi  cum  Tiiio  domino  fuo  iiiu  mortuo 

Aicutos  &  «pcitas  elfc  labuias )  ac  leilamcntum  nominaiim  i^ipulatLise(\,vtdiximu$,f<quidempfo 

rccitatuin.Ciim  non  aliicrpollintadircquikm  ii  de  parce  tertianon  nngulorum  corpiirum  ieJtociiis 

iurc  fuo  cettl  fint  ,&  cx  q  la  caufa  lis  dclata  lit  he-  lumroa:i/'|.w-i»i  ttfi  far  u.  $.  vUim.fupr.  Ergo  &:  pi- 

ccdicas  lig.  »  qui  puut  15.  cum  qudnior  ftqq,  leg.fi ii  gnoris  &  Hdeiuirocis.  C.>i>crcdibus  vcrb  non  ac« 

dd  quem  lu  &  fequtntilf.  Ug.htrcs  insiiiutui  ^i.& (tqq.  quiriturindiAinclc,  niu  qiio  caki  acquiii:ur  hrrc- 

kg.  tum  quiy.  &  pdjf.t>:fr.dt  aiquir.  htrtd.  Idcu^uc  ditaci  non  aditar.id  e!\,  li  SucKuspucans  dominum 

lcx  lulia  Papia  dc  ciducis  aU  eos  cantiim  ,  non  adhuc  viuecc  fibi  nipulatusfi:,  aut  li  iam  hcrcdes 

etiam  ad  nccclTarios  hetcdcs  pcriincr,  vt  iamdixi-  rccrffjrij  ignoraucrintdatum  iibi  Sciciium  cohe- 

inusexhac  Ug.iufili.Ug.vmc  tn  prmiip.  C.dttdduc.tol-  redem.brgu  ncc  nili  liiscjribuspi^nor:s&  Hdciuf^ 

Itnd.  Atqui  non  pocclt  extrancus  hrics  ex  parce  /lorisobligjrioipilsacquiictur,  lc:lic:t  cxflipuia- 

inditucus  fcirefcinftitutum,  iWcxqua  partc,quin  lionc.NamfiquocafuconciHccurmutuumcxcon- 

fciat  ctiam  quem  cohcrcdem  iiabcat ,  Sc  ex  qua  lumptionectiam  cclTantc  vinculoftipuljtioius,pi. 

partc.  Poiro  fcientia  iiia  itaiimraalam  lidcm  in-  gnorit  qiioqiic  ^  lidciulTiiris  datio  concilijbituc 

ducit ,  &  impcdit  nc  pothut  in  propolita  l|  ei.ie  vt  iam  lupri diicuinius  cx /^^K»^r*M  i^-^-fi  num.- 

cohcredesStichicxtraiiciponidcre  illum  bona  ii-  mtt  tnf.dt  fidtuijf.Eitu ctiitn  Accurliiisin  co.quod 

dci  vc  pcc  eius  {lipulationcm  aliquid  arquirant,  cum  qnoquccijmStichus  anteaditamabrxtt.mcis 

Cilm  nec  habcre  poffint  animum  po'lidcndi  cum,  cohcrcdibus  hcicdiratcm  ,  fibi  auc  limpliciiei  fti- 

quem  iamliberum,&  cohercdcmlibi  datumef-  pulatuscli:,4iiocal'udixiinusacqjirerc illiihcredi- 

iniolligunt.  Ben^  ig  iur  Africanus  dillinguit,  tatiexrcheicditatia.diftinpiiietncohcrcdcsfciue- 

an  hercditas  fit  adita  ,  iiecne  ,  vt  vel  ex  hoc  fo-  liiuan  ig  loiAuciint  Sttchij  datu  elli:  lilricohercdc. 

lo  appareac  tradlirc  illam  hucufqucdc  hcredita-  Uiana^.  diftiodio  tii  ncctllaria  cll  cii  q-iiSfiini  jii 

tc  quxadiripoflit5£  dLbeat.vtacnjiratur.Quam  coheiedib.ieftiilf  inmicdiatcins  ali«ji;od  ex  flipu- 

quam  apcrtii^ls     gcieialiiis  ne  d)cam  mcliiis  fe-  lationc  Sttchi  quxfitu  cl"t,n6  et  la  iiitniper  CL.mius 

cifl"et  Africanus  ,  li diftinxiflct ,  nonanadita  eflet  acq»iruiie!l  rcda&:  immctiiacc  iicieJitati.  Q.iic- 

hcreditas  nccnc  >  fed  an  Stichi  coheredcs  necef-  quidenim  hcrediiatifemcl  zcquiiitum  clljdum« 

farij  fuifl^cnt,  an  extranei,8<  ruifuin  li  nccclLrij,  nimodoncceflc  eftpernicdi.ii.)  hctejiiatc  acquiri 

an  fciuillent  datum  hbi  cohcrcdem  Scichu.-n  ,  an  hcrcJib.liucfcicntibuslirc  it;n'iiar!ib.  rf. /.i.^.*^'rj- 

ignorailcnc*  vt  11  fciuilFcnt, nihil  eis  acquiri pcr  uoUinfrfiiiqutttfldm.libjffvjf.Q^icdvciOiddn Ac» 

Stichum  ponfet  (  nam^c  neccllari)  polbinc  lcirc  ciirlius,eo  caluquonC)>atacquiri  sdlioncinci)hc- 

quod  extranci polTuiit  ,  UcHi  poflt;:tetiam  igno-  redtb.cxftipulationcSticht,necipli  Stichn acquitj 

raiv,  quod  cxtranei  non  poirunt)  fi  vcr6  igno-  pofledirc^Sam  ne  quidipto  partc  ipliiis  hcrcdita- 

r.-ilfcic  ,  acquifua  lisclTct  obligacio  cx  ftir  ulatio-  riaqqn^falfum  cft.Naimiacquiiituriv'  cx  ftipula- 

nc  Sitichi  pro  pciriionilius  eoium  hcrcditariis.  tione,quaiiisa[iiquamlibi>hoccftd>in.inofuoac- 

exttanei  hctedcs  cllcnc  ,  fkibiliftin;.n:i  opor-  quirerevoluerit ,  tumquoq.  cum  auc  libiautim- 

tercc  an  hercditas  per  cos  adlta  cllcc  nccnc  ,noii  pcrronalttcr  Ripulatus  tuir  liii  ne  domiiio  (uo  mo- 

aucemanhcreditacc  aditafciuillentdacum  Ilbico-  minatim,  &  n  ulto  ma(;iscx  numciatione,  in  qua 

licccdem  Stichiim  ,  quandoquldcm  id  ignorare  fcilicetn6cadite.idcdiftin<Sio,cuins  nomincnu- 

non  potueiunc .  Iraque  iiuo J  hic  rciibitur  vtiqut  mcratio  (iSti  tir ,  ciim  pecuniam  parC'm  fuam  par- 

fifiitrifit  tumfibicobiredtm ddtttmlic Acdnio 3cC\icii'  tim  hcrcdicatiamStichiis  niimer^ucrit,  quamuisl! 

ptum  cflet  Yliqntquidfciutrint ,  aut  ciiin  vtiqutfciut-  numerationcm  prcccdat,.iut  fequanirincontinen. 

tint.  .Scquitur  cnim  ftaiim  cohercdcs  non  aliter  ti  ftipulaiioiex  ftirulatiane  detur  ailtin  non  cx  nu- 

potuiflc  ignorate  dacum  libi  Stichum  cohercdem,  mcratione  /.  ctim  talm  y.iunn.  f.i.Ug  prgctd.iufr.dt  iw- 

qii^m  fi  ipH  quoquc  fuccint  ex  ncceflariis.  Vt  in-  04/.  Alioqiii  li  .tircdba  hoc  cafti  Don  dareturS  icho 

tclligamus  non  nifl  in  ncccflarits  hcredibus  poflc  pro  parcc  iua  hercditaria  ,  ncc  vtilc  qaidc  ei  danda 

hanc  ignorantiam  ,  ic  qux  cx  ea  nafcitur,  bo-  pntaiccum  ex  inutili  ftipnlationenoma^ris  viiiis 

nam  fidem,  prubahiliter  contingere,  nili  maiis  quam  diredaftipulatoria<^ioqoxripo(ric,  licc'ex 

Hc  intelligerc  vt  diftinxctit  Africanus  in  cohcre-  vnius  ftipulacione  poflitinrerdum  acquiri  alii  vtf- 

dibus  gencralitcr  an  fciucriric  an  ignorauerint,  lis  aclio  vt  in  fjjcc  c  Lquodcutiqut  ^^.  i.uUg.jiprt» 

£ed  aoa  ia  cohecedibus cxuancii»iacft,peradi-  tm*ttttf^J»fr.dtvtrb.^Ug.  Nccmcmoucrcc  rom- 

ponius 
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foni\x$inUg.libtrhorfuifi.infiH.de4cqwr.rtr.dmin.  fti  pcttxccptlonemeliditur,  d.  Itg.xl  f  .  Jifnnus  di 

<juaraouctur  Accurfius,  vbiccquededireAa,nc-  fiifut.  feruor.   Qn?>iJ  fi  ratam  nuiaeiationcni  iia. 

qucdcvtiliaftione  vcrbum  vlluiu.  Itaqueliquis  bcrc  nolit ,  co  dcnuim  cafu  etit  vtilis  &  efficax 

cum  Caftrcnfi  dicat  hanc  gloffani  dclibto  abia-  ftipulacio  fi  allud  nilul  obAet,  necvlla  <c<r«-iiie 

didcbcrcvt  ipfcloqultur,  non  vjlacrepugnaiem.  ftipulator  indigebit  d.  Ug.  i.  C.  fi  cttt.  ftut.  Sc- 

Planc  dccoliercdamportionibusdubiiatielegan-  quiturapud  Afiicanum,  Qui  ntc  pefidendi Mnimum 

lcrpoteft  cui  acquitatur  cx  confumptioneaAio,  bahtrent.  Ra  t  dvB.  Ncmopotcil  rolo  animo 

illo  cafu  quoipfis  cohccedibuscx  tii))uUt>oncSci-  incipere  pofliderc  hg.  j.  §.  i.  ii:fr.  dtdcquir  fojfiff. 

chiacquirt  nuUapuflit.  Idcirco  autcm  loquirour  quiapoirclColtcctanimo  lolorciinetipoflit,  non 

ds  confumptionc ,  quia  nummis  extantibus  non  camen  acquiri  nifi  animo,&:corpotc,  vtdixi  MiUg, 

polTcc  dubitari ,  quin  eorura  vindicatio  danda  {trtiundUli0c>.§,vU.fupr.  Etgonon  idbonarano 

ellct  domino ,  ac  proitide  coheredibus  qui  vti-  propttr  qnam  ron  podint  videri  cohi-rcdes  iftj 

que  liuc  aeceinrij  clfcnt  fiueexcranci ,  hoc  ipfo  bonx  fidci  poircirores  cfTe,  quia  poflidcnd>  a  -i- 

domini  inuenircntur ,  quodeirent  hcrcdcs  §.  vlt.  mum  non  nabuerint.  Q_iandoq;'idem  non  ahi  d 

Inflit.dt  berti.  tfU*Ut.  &difftnnt.  Sed  tuimmorum  dicendum  eflct  fi  anitmim  poiliJcndi  hahcrenr, 

conlijmptioficuti  vindi(.aiioncmtollit,  qux  non  vt  &  .\ccurfius  iatetur.  Dt  c.  Ncmoqiiidcm  po- 

nifi  extantis  rei  ficti  potcll ,  ita  ditHcioIiorcm  icft  folo  animo  incipcrc  poflTiJcre,  /ed  tamcn  il« 

inducit  qoxltioncm  de  aftione  perfo.nali ,  quip-  lud  quoque verum  eit,  ncmincmpoflc  fineanimo 

pc,  qux  non  ^icile  ex  altcrius  contca(^u  nafci  poflfidcre.  Eil  enim  p^  llelliocoiporc&animifi» 

potelt,  c^m  tamcn  vindicatlo  non  cx  con:ra6b'i  roul>  fcd  tamcn  animl  magis  quam  coi  p>>ri$  ade6 

nafcatiii- ,  fcd  ex  prsfcnti  pon"efli.)nc  Ug.nontliis  vtctlam  foloar.imo  poifit  amiiti  poflctfio  fiarnif- 

m.     fed  fi  pojluUtur  fupr.  dt  iudic.   hm  auccm  di-  fio  incipiac  ab  animo  Ug.  v  §•  >»  Miittendd  l.  ftquk 

ximus  a^ioncm  qux'  ex  (Ifpul  icione  acquiii  co-  vt  17.  S.dtffntntuL.  infr.  dt  dtq.  pcffcjf.  Scnfiis  igitur 

heredibus  non  p^itcfl  ,  acquiii  taxcn  confum-  AtVlcani  cil  Stichiini  ■.'.m  f.xiX  :ni  libcrum  luhil 

ptiunc  ,  Cittu  pccunia  quain  Sctchus  f(c;ierauic  potuilTc  ex  fu.i  flipulationc  acqutiere  cohercdi- 

jpforum  fiicric  ,  non  adhibita  di(lin<^l  onc  illa,  bus  (uis  c-xtcancis,  tanquan- .ib  iis  pro  portioni- 

qnam  adhibcndam  cffc  dixiiini^,  ciim  de  condi-  bns  if  forum  hcicdiunis  hona  fi  lc  poflefliim} 

diionc  cx  flipiihiiot.e  qiixiitadilpiitatur,  Aii  lci-  ciim  ncqiiebonam  (idcm  hs.  crc  poclierir.t  fcicn^ 

uerinc  Stlchum  fibi  datutn  eflc  cohcredero  ,  an  icidatum  libicum  colurcdcD ,  n^quc  poircfTores 

ignoraiierinr:quia  reivper  acquirituradio  diie6la  Stichi  enc ,  cuius  poiiiucndi  ncc  anunum  hjbe- 

ci  cuiut  fuit  pccunij  :  qiiamuis  fi  numcrationem  tent. 

ratam  habere  nolit,  cogitur  cam  condldionem       i  QuoJJiprtponaturfobertdeseiusidigniTdJJe.  Kat, 

tnand.irenumcranti,  qui  nihilominils  cx  pcrfona  dvb,  Igiioiaitta  cohcrcdutn,  qnod  foite  ipfi 

fua  habet  vtilcm  d.  Itg,  fi  AhftntM  4.  C.  ^cfrr.  ptt*t,  quoquccx  ncceirjrtis  hcrcdibus  futnnc ,  non  po- 

Qucmadmodum  c  contrario  is  quicxaheni  pe-  teJtcosfaccrc  bonz  fidci  poflcirorc^ ,  tiuinecpoC. 

ctmia  fibi  (llpulams  cil,  6c  cundiciioncm  cx  fli-  fidendi  animum  habcani ,  quandiu  feadhuc  fcc« 

pulatlone  /ibi  acquili)C  vt  in  ieg.  i.eed.ltt.  non  ta-  uoscfTc  pniant,  &'  lehikos  hcredesl^norant.Nc- 

tnen  impcdit  quon)in(}s  coiidi<^io  cciii  cx  nnme-  que  cmm  fibi  poffidcrc  quicquara  feruus  poceft, 

xationeacqtiiratut  cicuius  fuit  pecu  ,!a,  adcoquc  qui  fuum  nihil  lubcre  potcll ,  quiquc  iprcabaHo 

adiuiie  liia  quamcx  iHpulationc  iubci  alij  codcre  po/lidcrur  kg.  t.  $.  fed&pertumUg.  Ttm  qiix  >:elit  15. 

cogitut ,  nc  ex  le  aicetius  fiat  locupletior  fi  Ca-  injr.  dt  dtqutr. ptff(ff.   Et  quamuis  cuhercv-^es  iiti  » 

fircrificTcdnvr.sfixU^.ftcrMe^i  fupr.leg.i.S.fifer-  netnine  pofuJeantiir ,  ciiin  iamhbcrifint,  atta- 

uminfr.  dtj}ipul4t.ferner.  qiiod  tatncn  cgo  probarc  mcn  vt  poffidcrc  nihil  polfint ,  qubd  finc  animo  ' 

nonponum,  qjia  ioci  fupradtcki dcdanda  non  nulla  queac cire pufrefiio , luflicit vt fc putcnc pof- 

de  ccdcnda  condi£tiouc  loquuncur.  Et  ver6  cilm  (idcti  a  domino  q'icmc:cdant  adhucviucre,quem- 

adlio  cic  vtili  (lipuUtione ,  quz  tliptilanci  quxfita  admodum  folcnms  dicere,  ad  impediendam  rc- 

fuit ,  dolt  mali  cxccpcione  poilit  cliJi ,  qaandiu  pccitionem  (ufficcrc,  quod  quis  feputcr  condem> 

pecuniacrcdita  vcl  vindicari  potcfla  doininovcl  natum,Iic^:teiicranon(icconi.!cmnatus/<'^.  (»m^K- 

condiciabco  q  li  dominus  fuit ,  vt  fcriptum  «/f  int  tdrttH  }6.  fupr.  fjtntl.  entfc.   Ncc  rutfum  ignoran- 

d.f.jiferuntiHnS.Ug.n4m  eijifnr.ii.fupr.  Quemob-  tia  illa  cohcredum  faccic  poitll,  vt  hcreditas  ali- 

fccro  cffcdain  habcre  potcllceQio  aftionis  quam  qiia  fLipcrlicciun  uonco  minAs  fincilli  tp(biure& 

poflic  dehicor  conuent  JS  pcr  doli  cxcepcioncm  libcii  &  heredc;.  Ergoqtiodinprxcedcniibusdi- 

ehdere?  Autenimeflicax  adlo  cedenda  efl,  ant  dumefl,  ex  flipulationc  Stichi  pocuifle  acquiri 

nulla  Ug.  Siitbum  tut  P*mpl)ilum  9^.  f.penuU.tnfr.  dt  adione;^i  hcrcdiratii-ondum  adit.rcx  tc  hcrcdita- 

falut,  Jn  eoquc  turium  errac  Caflienhs,  quod  ria,  quafi  hacparteferuasnou  licicditariusadhuc 

iubiicit*  interueni^nte  vciliflipulatione  noncfTc  vidcacur  ab  hcicdi;ate  puifidcri  qtindammodo, 

curandum  dc  confjmptione.    Nam  imo  vetb  hadcnusfaltcm  vteipoffic  cx  rehcrcdit.itiaacqui- 

femper  qaarrcnduro  cll  dc  confumptionc ,  non  rcrc,  quandiu  fc  putac  hcrcditaiitlm  iam  factus  li- 

vtimpediacutcondidlioccrti  cxilipiilationc  ,qux  ber:  (cilicct  pro  cohcredam,  exirancoramportio- 

omnimodn  ipfu iurc  compecit ,  leJ  vt  fciii  pof-  nibus,  proquibufi  vcrum  cl^adhuciac^rc  hciedi'» 

fit,  an  cfficax  ea  aflio  (ucara  iic,  &:curnonctH-  ratcm  ,  qitandiuadiri  ab  illis  vcl  repudi.in  hcredi» 

cax.  Si  cnim  nummiextenc ,  idco  non  pouflcf-  tas  pocclt.  Non  idcmhoccafurcfpondcripotefl» 

ficax  efTcadtio,  qula  pr>|func  vindiciti  trg.  d,leg.  in  quo  ponimus  cohercdcs  non  cxcraneos  iuiflc, 

nmetjifur,  qnod  ncc  Caftrenfis  dilhtccur.  Si  vcro  fcd  ncceirarios,  Sc  iam  fadlos  libctos  ipfo  inrc, 

fintconfjmpci,idcirct>  incdicaxadlio  cfl:,  quoniam  q.iia  nihil  cft  quod  hoc  ca:u  dc  hcreditace  trada- 

coberedcs  habituri  funi  condiAioticm  cerii  ex  ri  poffic,  qur  i.im  nulla  cft  cilm  cohcrcdes  ne- 

nameracione  fi  modb  racam  cam  habcrc  vclinc,  celfarij  perindc  fint  ipi^o  iure  libcti  8c  hcredec» 

&  quidcm  efficacem  condi&iooccn  qux  nuiiu  ca-  ac  Stichus  quem  totics  diximus  iibcrum  &  licrc- 
Tom.  Ul.  H  4  ■ 
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•dcm  fiilffc  Ipfo  iurc,  c«iam  ignorftntem.  NfC 
um  facile  illud  c(l,  vt  Sticlms  iam  libcr  fadus 
«cqairat  cohcrcdibos  fuis  ^  qutbus  non  poifidc- 
tiii  ,  qu^m  vt  acqiiirat  hereaicati  cx  rc  hcredi-' 
tarla,  quia  \Lii  nec  ab  hetcdicate  poflidenciir, 
qiix  poUiJerc  mhil  potcft  /rg.  i.  §.  SCdUtU  infr.fi is 
qni  itfi*m.  Itb.  tff.  iuff.  facilius  (amcncll  \t  vidcatur 
pnifidcri  qLiodamniodo  ab  hercditatc,qux  poilcr- 
foris  veri  pctfonain  repizfeutat ,  qua  i»  vt  a  cohc- 
Tcdibuscum  quibus  habet  ius  par,  &  zqualc.  Dici 
cnim  /olec  quoJ  &  vcriiHnium  cA  patis  iti  parcm 
n  illum  eirompcriiia  ^.fupr.  dtmtft.  Qut  *rbitr. 
rtup,  D  fi  c.  Ci  hcrcdum  ignoiantia  iuct  non 
fcciat  cos,  pofTeflDrcs  facirtamcn  vtftntin  bona 
fiJe,  ac  proinde  \t  vcrum  fit  diccrc  Sticiium  iis 
fetuirebona  fide  quamnisiam  /iciibcr,  cumfint 
ipfi  quoqua  iibcri  is  lihcrum  fc  ignoTac ,  quam- 
uis  ncc  libcros  co^  clfe  iciat.  Quidni  er^o  eiiam 
ipHs  acquirct  ftipulando ,  non  quidcm  limj  liciicr 
Si  abfolutc,  fcJ  e«  rc  ipforum  ,  qucmadmodum 
acquirtt  herediiaii  tx  re  hcrcditari}.  Ncccnim 
magis  ab  hcrcditatep.  flidctur  qujm  iicohc  cdi- 
bus  igaorantibus ,  iutficicque  ad  iio::  vi  pi^llii  iis 
atq  'iicre  quod  bona  fi  !c  ipfis  fcmiat.  Nam  & 
hitino  liber  bona  hdc  leiuiic  h<  iniiii  libcio  pu^ 
tcfl.  £t  quod  diximiif ,  ontruum  cohcicdun  ne- 
ccfliri^ii.ni  pa-  cllc  iui,  ^cxqualc,  non  }'Otcft 
fa<eie  quoniii  iis  vidcatur  Stichus  lcrnuc  bona 
fide  cuhcredibus  ,  fcd  lan  um  vt  vicinim  ci 
quoq  c  cohc:c-Ies  bora  fidc  lcn  irc  viduaiitur, 
Q^od  Africanus  lihcritci  n-c  ic  ,  tinquam 
quud  mirabile  fii  niai^is ,  quatn  abfurdum.  Sequi- 
tut  C!  jtn 

k   (Kio t]uid:m ufu iSud eutntm umiji  Rat.  dvb. 
Q^i  poiftUeiur  sb  aiio  ,  po  fi  icic  aiium  ipfcnon 
poiO  d.  leg.i.  (.  fid  cir  ptrtum  ffit.  dfdcquiT.  foJf.Lg. 
h^mlikri.^  §.  vU.  tnjfr.  dt/injuir.  rtr.  demin.  Sicuti 
ucc  ali  lu  III  fiu  putcibcc  habcrc  putcll  is  qut 
il'lc  (IH  alicni  pa:c;iaic  Itg  fic  tnim  &  ii.  irfr. 
*d  Uj^.  Itil.  de  adiilt.    Non  e  go  ticn  pocclt  vc  duo 
pl.iclve  luimincs  iibcji  bona  fi^^e  inuiccm  libi 
fcniiant  canqiiam  botia  fiJcpoiretTi  fimul,  &  po^- 
•  fiJcmcs  ,  n'ia  iragis  quain  vt  le  inuicctn  poflii- 
dcani.  Dt  c.  Bona  fidc  fcruirc  fadt.  cft ,  non  iu- 
ris,  liuefiAumipfumfcruicndi  corfiJcic  (  aliud 
cnim  eii  ftrutrt  aliudvcrb  fetuuintfft)  fuiebonam 
fidem  ir|  b9nt.fidti  .^%.§.\.dt*(quir.Ttr.d»niin.  Pof- 
(eiiioautcm,  Iicccipia  quoquc  fadti  iit ,  cll  tamcn 
eciam  iucis,  &  plurimum  cx  iuic  muruatur  leg. 
fcffiio  49.  in  frtucif.  &  $.  1.  dt  dcquir.  foff.  Nihil 
crgo  pcihibcc,  q(iumii.i\$  piurcs  liui  inuiccm 
bona  fiJe  fcruiani  aut  falcem  ferutre  vidcintur, 
quomodo  Afticaniis  hic  loquiciir ,  quamuis 
hcti  non  pofll;  vc  plarcs  fe  inuiccm  p^tflidcant. 
Sicuti  ncc  quicquam  vciac  plur^s  ciuidcm  ne- 
goiiationis  focios  viJcri  inuiccni  llbi  inllitorcs 
VI  ex  vnius  concra&u  alij  quoque  in  folidum 
obiigcntur  ettamfi  per  fcipros  cxctccanc  1  dum 
in  diiicifu  locis  aut  in  eodcm  etiam  loco  fi  fe- 
paratim  conttahanr,  vt  cx  Baitolo  &:  Baldo 
coneludit  Cafir.  tdleg  i.  §.  vlt.infr.  dt  txtnil.dS. 
quamuis  (cvus  lic  in  iuciis  vniuciloriira  bonorum 
Ug.  MHttf.  irfr.  Pro  fe(i9,  Sc  in  exercitoiibusciufdcra 
nauis,quia  n-n  xqucuviiccm  fuimagillri  vidcncur 
/.4.  iiffrinnf.dttxtnit.  aH,  Itaquc  placet  valde  quod 
hic  notai  Cuiacius  ex  Stephano  Grxco  intcr- 
pr«te  8:  Grxcorum»  vi  ipfc  vocat,  pcrit  fhmo, 
noa  iu  loqji  Afiicanum  vi  dicai  coiicicdes  illos 
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Stichi  &  ^  Scicho  ponidcri,  &Stichiim  vJciniiti 
polllderc,  qjodnunroagisfiifitione  iuris,  vtpu— 
ta:  Accuifius,qii^m  vereiicn  ^iull  i  ad  ea  liqui- 
dcm  quxfafti  lunt,  non  potcll  fiflio  vila  iuri» 
peitingcre  /rg.  dennjut  19.  fufr.  tx  quib.caaf.trnnor.  Ug. 
f»  btlio  11.  $.  f*(li  tr.fr.  dt  dftiu.  &  fcfihm»  )  Sed 
ficduntaxac  vc  dicaividcri  cos  fibi  inuiccm  bon.t 
fidcferuirc,  quod  longidiuerfum  cfl.  Sed  mira- 
bilc  tamcn  vtdiximu5,ina^isquam  abfurdum.Ez 
quo  tntclligimus ,  Vi  hotr.o  hbcralij  poffitcx  rc 
cius  velexopcrisfai(.icquitcic,  non  illudomoi- 
modo  icqiiiri  vc  ab  co  cui  acquiric  pi.fiiJcalur, 
fcd  fatis  eire,  vc  ci  bonafidc  fcruiac :  Bonaaatem 
fiJcp'  ifc qucm  fcruiraillietiam,  iqiio  nulL>moo 
do  poffidcatur,  vt  cctnere  cll  in  hoc  ipfo  Sticho 
de  quo  agimiis  qui  lic^t  iam  lit?ei  &  hcrcs  fadus, 
pro  cohcreduin  tair  cn  portionibus  acquirit,fiun-. 
diim  aditx  hercditati  quandiu  leliberum  &  hcrc- 
dcm  ignorat ,  putans  fc  lcinum  hcrcditarium. 
Acquiritcnim  hereditaciex  rc  hercditaiii,  quo- 
niam  hercJicati  fcruitb  mafidc,  nec  tatncn  abhe- 
rcJitate  vllomodo  pnflidc:ur:  ip!octiiin fjtciuo 
Acci! I  fio  ex  d. Ug.  i.f.  SttttoU  tnfr.fi  u qai  tifiam. Itb. 
fff  iuff.  Enanc  ij^icurquiex  haclci^eprobant,  hc- 
icdicaicin  quoqi^c  ipfam  polfi  lci c  atit  fahtm  qna- 
fi  poili.Hcre  ,  quad  vtrumquc  fanc  falliffimum  cft, 
lidc  1II3  hciedic.icc  iiitcr.igiiur ,  qu^:  clt  p-^opri^ 
hered:ias  idcll  qi<x  iaccc,  vt  inUg,  1.^.  vtttres  infr. 
dt  ttquiT,  foff  Ug  btrti  ftr  ftruum  4 j.  dt  tcquir.  htrti. 
nun  dc  ci  qnx  fiicaliquan  Jo  hcicditas,  fed  pcc 
aditioneiri  fuda  lam  eft  patrimtmimn  heredis,  li- 
ccc  inlpciflo  eo ,  quod  f.iit ,  rciincai  ahquando  no" 
inen  hercHitatis  vt  in  leg.  fed  fi  flurti  10.  S  filto  dt 
vulg.  &  fUfiU.  fubfiit.  Ug.  in  fideuommtjftrui  18. 
SC.  Trtbeli.  &  tot.  ttt.  dt  fttit.  hertd.   lllud  ccrtd 
noiaiu  clipiuiin  cll ,  iie:iditi(cm  ctiam  pro  par- 
tcadicam,  mhilominils  hercdiciccm  vetcacpro- 
prii  rcinanere  pro  porcion:bus  nondum  aJitis» 
quandiu  adui  auc  repudiati  podunt,  quamt  iiiu 
co  lam  finc  vcli  a  coheredibus  rcpudtciunr ,  huc 
ipfo  pcr  tus  adcrcfccndi,  cohcrcdi  qui  pa  icm 
(uam  aJi  cacquirancur  lula  vi    pitctliaic  i.iinfa> 
ixx  aditionis ,  icj  vt  nullu  lii  opus  iiuaa  aditione 
Ug.fi  folui  Ho.     iffm^  feruus  dr      v/f.  tunH.  Ug.fi 
tgo  X.>.  &  Ug.fi duo  jS.  dc  aLifu:r.  hered.  ncq  iidcm 
ad  acquiren  lam  hctcdi  Jicm  cx  ciufa  fabitiiu- 
lionis  fi  forie  cohc  cj  vohcie.li  fubititutus  pto- 
ponatui  Ug.  fi  quu  htrei  ^5.  eod.  tit,   Ncc  miniis  il- 
lud  qaoqrc  nocaiulrim  eft,  quod  exhaclcgcin* 
fert  Bartolus,tn  hcrcdibiis  neccllariis i^noiantiam 
prxf  imieoruin ,  q;:x  te!lamc:.to  contintniur ,  ac 
pioindc  in  flliis  quoque  qui  fni  funt  ncccfTarij, 
&  hoc  iplo  lar.tomagis  nccclljri)  /f^.  tuteffjtiis -^j. 
tod.  tit.  Ug.  in  fuii  II.  de  libtr.    fofi,  .S  mt  ciiim  hc- 
icdcs  iam  \iuo  qaodammodo  patre  d.  Ug.  in  fitkt 
Scrui  aucem  nou  nill  poft  moitcm  don  in*.  kt 
quamuis  habcani  bcnchcium  abfiincn:3i  ,  ficue 
&  feiui  bcncliciura  fepiraiiuni:>  Ug.  1.  §.  Wr.  de 
ftfetrtt.  non  co  magis  tamcn  comparanili  luni  cx- 
trancis  aut  cmancipatis,  vc  malc  hic  ccncac  Ca- 
flrcnlls  conira  Bartolum.    Qiii  enim  funt  ia 
poicilate  ftatim  hcredcs  funt  &  ipfo  iute  etiam 
cx  leliamento  ,  nec  quod  le  polTunt  abliincra 
qiiicquam  ficit  vt  Vlpianus  fciibii  in  Ug  1.  ^.qui 
funt  t/i  fettfistt  itifr.  fi  quit  'tmiff.  (tuf.  ttfitnnnt, 
Adco  \c  nec  lit  line  heicde  q.ii  luum  hLicdcm 
habct  quarruis  fc  abfl  ncntcm  Ug,  lum  quafi  jo» 
$.ftd  ttfi  fuuf  infr,  dt  fidtuomintff,  Ubfrt.  Dc  quo 
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wUiiltiiiy  qiat  ^KaAm^  ftgpftBw  iJ  1^,  #jiB»n./l|fr»*lrtii^piiiirtLfaWi/>i>^  ^ 

'  4t.CEL  s  V  s  libroC.Digcftonim.  , 

Qego  «ieccm  ^puUtus  a  Tido  ^deinteps  ftipuler  i  Seio ,  quaQM»  mifii^  ji!!}* 
^flDk  OMilc^ui  po£to  (i  deceiti  petiero  a  Titio ,  non  liberatur  Sefah,alidiqau4 
Yiequicqiiam  mihidifictur.at ,  (i  iudicacum^erit  Titius  %  niliiivItfiiSeiuste- 
flebtciH:.  Sedn  <^  Seao  cgero'*,  quantumenmqueeft,  quo  miixus  i  tino 
tiidFgarepotueroeotempore,  quoiucliciuminterme»  AcSeium  accepounefb 
tadto  iBfn^  a  TitiD  poltca  petece  poflimik 


Adl.vlt.Sitgo duem  goirem  quaH  dcfcAa  ftipuIadoDis  condicioDc) 

li  rarfum  ageoteme  contri  TMani  hoclpilbU- 

Ra  T.  D  VB.  InpIuribtiscorrcisdebcn-iljiTim-  bcrarctur  Scitis,  confcqucns  cft  vt  iiiillum  ca- 

qucinrco&cKisiidciuiroreita  compararumcrat  fum  vrilcm  habcret  hcc  ilipulatio,  quod  eflct 

Mtctreure  t  ac  Celil  tempocilrascaftts eft harcles»  ■brordom.  Nec  enim  fola  rario inric  |K>ieft  va* 

Vtvnipselcftionealius  liheraretiir  ctiam  luilli  fc-  quam  aiu  dtbct  clamno  adficere  crcdicorcir  ,  qui 

cacaexa&ioaei.2.i»/i'.(/«iKc^,rfw.  Idcoquc  fuic  tie-  diligentcr  fibi  proipexcrit  Ifg.l»  inpa.  iufr.  d$fi' 

tBeflkria  IviUniiiriconfUtDtio  m  Ug.  vtt.  C  itfidri$f.  ftrt».  Sed  conuenicntior ,  ilf  iortior  eft  rado  it 

qu* ius  vetas aVirogarct ,  &  ad  omncscrttn  feiet  la  quam  atiulimus ,  quam  qiiz  ponitiir  tn  liac 

(]'iodoIim  conllitucumcratinfolisniandatocibus  Jegc.  Hxc  cnim  prcbat  Seiqm  pec  elcAioalna 

U^rm^.mat.lig.tkmmt6.ui!^.  Atquiinhniat  Titi)  liberarl  non  d^bete,  iliav^ft  non  pefl^ 

If^^is  rpcciefiego  Jcccm  llipMlcr  a  Titio  ,  deindc  nec  ii  Titlus  velit,  &  cor,rcnri.-it.   Iiaque  male 

Aipulcr  i  Seio  qa^uitt  mnut  i  Titio  («nfequi  foftm»  noftii  ad  hanc  lcgem  tiadanc  dc  cxceptionc  noa 

Ucec  Tiisat  &  Seins  nen  Itnt  eorrei  debendt ,  ne>  faAc  excoifionis ,  «fnv  hodie^competit  fidctoflb- 

^•Seiliifideiun'oi  fitTittj ,  atTr.mcnn  inu;  dcbi-  ri  ex  Iuftini.inl.  ySotKl.     dc  fdctu^.  vnJe  fumpta 

toceft,  mtnArqueobl  gatus»  quatn  ti  aut  coireus  elt  Authoit,  fT4iftntt  C  tai,  Nam  quod  ante  ek- 

Abendi  cHet,  ant  fideiniTor.  Ergo  non  debet^-  calTnm  Tittnm  Seiits  eoRtteliiri  \  me  noo  potoft 

tior  cflcipfius  condicic:  ac  pminrtc  cjiccncun  cft  d.ltg.dtcttninfin.  non  fic  vi  Huiiis  cxccptionii ,  Ted 

^ckftione  Titij hc^c ab  co  mbii  cxegerim,  Sfi^tfi  ipioioce, qoiaptlus  cft  vt obiigctut  Scius»  quibii 

tanienllbenitnmefrc.  D  b  c.  SeHitln  haeYpme  n  coiioenianir.  Obligari  aotem  non  {Mteftnffi 

'ncq  :c  reiisdebcndi  eft, neq'ieridciiiflbr,qtmnoll  tKCulTo  priAs  Titio,  vt  fciatuc  an  aliquid  dcbl» 

promittitiUud  iprum,quod  Titiu^  dcbet,  iCd  dtin-  tocos  iii  Scms ,  &  quid  &  quaotuo)*  Si  enim  to* 

«Bkar  qnanto  min iu  %  Titio  rentate  potcro ,  Vc  fai^  tmn  iotoet  Titios ,  nihil  Seitis  debeblt ,  iin  par- 

«/emniracns  t.intum  fideiulTor  cffc  Videatur.  Pro-  tcni  Jutnaxar  Jcbiti  folucrc  potciit,  qiiodprote- 

indc  non  eii  fvii  St  limplicitcr  •icbitor ,  fcd  fob  liqna  fit  ooo  folucndo ,  quanto  plus  loluet ,  tan* 

if entOffl  condiHonc ,   cotnm  dcbitnin  \  Tttio  to  minft t  eicigetar  i  Seio.  Ec  contra  quanto  ploa 

fc.ii.ui  non  ['CKciir.  A  lco  vi  fi  Tirius  cxaftus  (Tt  f^luct  Ticfus  tsnto  minut  Seius  Jcbebit  ,  adei 

in  folidum,  oon  idcu  (araea  Itbcratiis  dici  poifit  vt  (i  ante  cxcuiTum  Tiiium  Seius  ibluetec  ,  di- 

Seiat  €pi  nee-obKgattflvnqaam  faiilb  inteHigi-  cc>idom  elTet  competiconm  ei  eonifiAionera  tiv 

tur, vtfubtiliterraiiociiiituiPapinianus  inl^.di-  debiti,  quia  f^ldiliftid  quodnondum  dcbuiflcc 

(ffw u6j»niMbr  l^^4itmzx.i«pAfilai.  Molto  nifi  iub  condiOionc  quc  oou fiiit  omnimo^o **• 

iqitur  min^  i(>M  cled1<fti#Tni)  libcrarl  pnneft,  citnra  Ua.  fubmi»lmi6,  amkulb.ftqif.  leg.^^l^ 

cum  omnij  iibcratio  p  .i  lupponat  obligationem,  nut  vtrum  dtbiteum  6n.  infr.  dt  coniid.  mdtb.  Itg.fii- 

/icotipcioatiohabicumd.ii»^dhfiiii<^/^.  ^k/itfr.rfi  fiiUMifidi%.^.iHtirinfir.dtvtrb,ab^.  Nonldcni 

ia^.&lHrk  Eehcc  verai^tliKgetmanadi^  eftinMeioflbreqaififohiac,etiamhodteantecx* 

ciendi  latio  eOi  Qjamuis  illaquoqueaddi  pM^  cnirampciAdpalcai  debitorem,  pon  tamen  repe* 

qiumCcirasnollectnfinoachisvecbis^  AUtjaiiUf'  tit ,  quta  quod  cx  nooa.Iuftinilni  legc  habet  cu 

iquicqMtm,  iit(ihii(iAmMeAKtii0a^  Cuhu/^fiis  ceptionemcxcufnonisiionfaftr,  nonefficitquo. 

cA  ,  nulnqaam  capiendam  effeeaiB.  tecMpi^-  miniis  inteLim  (itobligacus  ipfo  iurc.  Alioqni 

tiontmqiixinntilettictficiat  ftipabliDnem,  4tci  neC  conaenirtpotrcc  finc  aiSliore  ltg.fi fiai^  6.$« 

qi^  maxiind  per  ilipuiationem  caoercfibi  Valiilc,  i^lr.  ftifr.  dt  ntgtt.gtfi.  nsc  pcr  adlionein  fine  obli- 

kiMl  fi(<Ciiutnm.  Hxc  enim  maligna  clTef  tnt^m  ^tlone  lri;.  U(it  4I.  $.  M  «%4W  ds  frHitrM.  ncc 

prctatiojtalifquedicitur  i  t»aulo  i*l(5j.](fi»4/^«l«-  proindc  exceplione  vUa  indigctcr,  cuius  fci- 

im  \i6i,S.  Chrifrgnimperf.  fUiti  iitfir.  jkttri.M^.  licct  non  alius  vfus  elTe  poted,  quim  vt  ptopcM 

j^Tv^tii  fi  fola  Ticij  eicclionc  auc  coRdiAnaciOne  fitam  afiionc.-n  elidat.  Ex  quadifiineotia  ethtni 

liberarrrtir  Seins,quamuii^Tiiionihilekit!|ipo-  i!1a  nafcinir  inrcr  (idciuiToiem  acceptum  fim- 

^fTccfterec,  vtinotitis  mihieiTetcautio  l||terpo-  pUcitcr  &  fiJciuirorem  inderaniucis  acccptum 

"  e  bttiurmoJi  ftlpulacionis  pcr  quacil%iaiHm^  In  id,  quod^abalio  feruarinon  potrit,  quod  fi 

>rplcere  mihi  volof.'' Nain  cum  nuiiaihiliicx  pfcr  moram  &  ccfnttorcm  crcditoris  debitOC 

c,ftipul.vcionc  aAto  COnua  Seium  poAtcom.  qui  ab  initio  foluendo  fuic,  fiat  nun  loluendl^ 

pd^,  ttnoufquc  Titius  ^ilbsfic,  ^  ttec  non  co  magis  fideiafrot  conOeoirt  poteft  qai* 

ante  fciri  poteft  qui  J  fi  quarlttim  dcbiruras  fit,  fibi  debet  fmptuarc  creditor  cur  diligentior 

adeoqiii  nep  cui  iic  omnino  dcbitonisY  il  aim  non  Iberic  io  exigeodo  debitorc^^mcth  de  ep 
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3  Tttuexi^trtpttutrt ,  vt  intelligarou$&  atf^umfutC- 
fe  cum  TitiO ,  &  ab  eo  csa^um  prius  qu^m  cutn 
Setoagccctur.    iDtclligc  auccm  iic  a^um  elTe  cum 
Scio,  vtabcoquoqiiccxadliim  fit.  Nepaiescum 
Accatlio ,  fi  nihil  4  Scio  confcqui  potuccim ,  noa 
eoniagis  ad  Titium  rcucni  mc  polle.  Non  eoim 
fola  Seij  e!ci!ikionc  libeiari  Titius  potell,  qui  ad 
foliiiam  qiiaiuitatcm  obligatus  ed ,  fcd  fola  exa- 
^  one  &pcrccptior,c  vtio  d.  Ug.  ftrupitone  4  yiii^r. 
Jtbuijui  cffitd.vtl  dtuc.  Ncc  dLfcndi  potcft  quod 
vuk  Accuifuis  vidcri  mc  hoc  cafu  fccilfe  duo 
pa£ka  de  non  peten  Jo.  Vnura  cum  Titio.ne  polTi  m 
abeo  quicquam  pccerc  licetnihil  confcquar  aSe- 
io.  Aitcrumcam  Seio,  ne  polGin  vnquam  ab  co 
pctcre  quod  ^  Ticio  cxigerc  potuilTirin  fi  cura  co 
priroilm  egiiTcm  lic^t  ex  poftfatlo  fadus  fit  il!c 
non  foljcndo.  Non  foli\m  qj5d  hiiiulcrodi  pa- 
&»  lint  gratuita  fap.aniq.ic  donationcm  ,  ncmo 
BUtcru  in  necelficatibiis  libeialis  exiftat ,  vc  cxtcti 
adacrfci  Accurliuin  ratiocinantur  ex  Ug.  rtm  Ug€- 
UM  iS.  infr.  dt  4dm.  Ug.it.  Scd  cciam  quia  ccuara 
legeni  ab  initio  habuu  hrc  llipulatir»  qux  immu. 
rariponc^  non  pot'  it  Ug.vtrc  precuratort  11.  $./►«- 
rtuU.  uffr.  dt  ftkt.  Fuit  aiitcra  hrc  lex  (lipulatio- 
liili  vtnequc  SciusanteTicium  exculTum  conue- 
niri  vllocaiii  p^lfcc ,  ncquc  Titiusalucr  libcrare- 
turquam  (i  dcccm  vclobalceriit>o  vcl  ab  vtioq.ie 
intcgrapcicepiaclTciit*  Nec  aliter  inlegacls  obfcr- 


uatur  Ug.fitxt»te%.  $.  i  dtUg4t.  l.  IWt  fpecfeJ qu« 
ibi  propon>tur  diffirailis  lit  ci  qu« in  hat  lcgc.  Dc 
ilio  Ijnc  dubitari  poceft,  fi  portquara  ccrpia^crc 
cum  Scio  in  id  quod  minu»  leroarc  a  Tilio  poiu', 
fiat  Ticiuslociiplctior.an  oihilomiii  i\s  fit  condcra- 
nandus:  qaaG  rcs  ad  cum  cafum  pnucneiit  i  quo 
incipei  e  non  potuit  trg.Ug.quu  „,  turH  cafum  1  C.fupr. 
ddUg.  Aqutl.  Scdvcriuse.t.noti  iJeocortucrtiuJi- 
cium,  quodabinitioconftitit&quod  vtiliierccE- 
pturn  clt.  Non  enlm  h;c  cafus  cx  ir.uncro  c  runi 
t-it,  in  quibus  ludicitim  hcne  i'  choarar.)  e»  fupre- 
uc  (cntc  cafu  f  iljitur.dcquibui  in  leg  luduiuHt /«/- 
uitur  ^t.fMpr.dtiudi{.  quod  ncc  Hatus  m.itafi  jhc  oI- 
ue  ccjr,//^./4»j«x«««M(f?/6»  ^7.wrf.\'ec  C:  mnijfio 
illa  per  rooKcm  lifiganii>3UT  .  crMi^ici<  f  iro.em 
ctintingeret/«j  fiitqui  Kem^',^..  l.  iudtxd*fut  ^6  tod, 
vbi  tatioilla  .tddicnr  quiirtSeah ir,:tit  :ndtx tdiUlm 
tfi.  In  hi$namq;icca  .lii  vc  i<  in  ..liijfc  c  on  nibu» 
jniiium  f,  cdandum  rlT  l.ftproturittortn  S.  %»  frtiirtp, 
infr.tinmddl.lfitdqnod  ^^.^.fiphmfwml-d!  irfr.  Pre  fo- 
ttt.  ncc  varictJtc  llatiis  n.iKatui  pni  uli  ci.i  a.vt 
Papinianusloqaitur  inUg.ptn.  $.  1.  infr.detnfiit.Ad. 
quaci-.uis.niiqiiandotcmpu^  rci  tudicztz  inlpici  dc- 
btat ,  non  qtioiudiciitm  acccptum  clt  vt  in  /.  qutfi- 
tum  ^o.w  prinnp.tvfrMptcul.  Idquc  facis  arcrtcCcl- 
fus  hii;  cxpnmit  iis  verbis  te  ttmpore  qtie  iudt(tunt 
inttr  mt  &  Stium  dcctptum  tfi.  Lt  ita  omniao  hic 
lucustaielligcnduj  cll. 


I  f  Labco  aic,cum  deccm  curari  ftipulatus  fisjidco  non  pofle  te  prxciscdc- 
ccmdari  oportercintcndcrc  ,  quiaetiamreum  locupletioremdjndopromiC- 
fbrliberari  poflit.  quo  kilicet  fignificct ,  non  eflc  cogendumcum  acciperc 
iudicium,  Ci  tcum  locupletcm  ofFerac. 


R  A  T.  DVB.  P.-omiffio  fadi  alicni  non  valet  Ug, 
ftipuUtteifid  i^.s.i  dt  vtTb.ebhg.dc  fecnim  protnittc- 
tc  qiieraque  opor;er ,  nun  de  alio  l.  ifiterfiipuUHttnt 
%\.inpTmcip.tid  tit  i.fiquitMhutti lnfitt.de muttL  fitpu- 
l*t.  Acqam  vidc'.urpioaiitti£aiS:uinalienutn  quo- 
ties  id  agitur ,  vc  pecania  quc  in  ftipuUrionem  de- 
ducitur  ab  aUo  q^t^ma  promiirure  Ipfo  foluatur. 
Id  verb  eucnit,  ctim  qois  deccm  fibi  dari  curari  Ai- 
pulatas  e&,  Ergo  diccndum  ell.cx  htiiurmodi  fti- 
pulationc  tanquam  inuiili  agi  nunciuain  poirt,aut 
fi  (it  viiI>s,polTe  ftipiilavorcin  intenaere  dece.-n  fibi 
dari  oportere:  quomodo  &  intendere  poteft  lega- 
tarius  Ci  tcftacor  hcrcdem  iuncritfacere,  vt  Lucius 
ccntum  hibea  l.fiheruiujfmfit  y^.  deUg.  1.  vbi  raiio 
clcgans  rcdditur,  quid  nem»  pettfi  factri  vtluhedM  tta- 
tum,tufimibidedtrit.  Dtc.  Fadturafuura  promittit 
illc  ,  qui  pcomictitcurarcdecem  dari  ftipulatori. 
Hoc  enim  promittere  intelligitur  fecuraturum  vt 
deccm  foluamur.Eigo  bona  &  vtlUs  ftipulatio  eft, 
nec  tan:^en  lic  inielligcnda ,  vt  promiiror  ad  danda 
deccm  prxcis^  conucniri  pouit  acfi  deccm  darc 
fromililler.  Aliud  enira  eft  premittere  dmduem 
iMad  verb  promitttrt  curdri  ditri  decem.  Nam  Sc 
favs  curac  illcqut  dat  reum  locupletiorem ,  atquc 
ica  vel  fatisdat  vel  fatisfacit  Itg.  UUjltpuUtit  67. 
f.x.dtrtrh.  eblg  vbi  hzceadem  Labeonis&  Cel- 
ii  Ien;enria  ab  Vlpiano  rcfertur  &  probarur. 
htnS.  Uf  fi quii fitpuUtm  fitiii.^.t.eed.  tituL  Precter 
1d  qiiod  :n  dubio  lempec  facienda  eft  interpreta- 
tio  coatn  lUpuUcoceai  qui  pocuic  lcgem  apcitios 


dtcereex  reg-ila  /.  vettribm^i).  fupr.  defail  Et  tn  fii- 
uoi  cm  promiiroris ,  vt  non  lu  um  quo<t  mtnus  efl 
fcj  Cwiann  quod  lony/ius  tn  llipuhtrinr ni  dcuu- 
6tum  iiitciligatut  UgfiudfiipuUtmfutre\ot).dtrtrh. 
•i/i^.PIanc  qui  dc.cm  daic  prom>fi:  non  liberaiur 
etiamli  offcrat  reum  aut  fiJciulVorcm  x^\\.\h  loca- 
plcteni,  adtoquelocupletiotem /c^.^cwijjfwii,  $, 
vU.  mfr.dtcenflit.  ptcun.  Ug.  itemhberdtttt  6.  1.  tnfir. 
tjub.med.  pig,  vtl  bj/pctb.  feluit.  nili  ftinuhtor  coo- 
fcntiai  Ug.  fi  rem  9.  §.  emnu  ptcunUuifr.  dt  f  igntr, 
dS.  Nain  qucmaJmodum  non  pocift  ftipulatoc 
plus  exigerc  qu^m  promiirum  fit,  itanecroi.  ilt 
prxftarc  debet  quam  promiferit.  In  eamque  rem 
coni.'eptio  vcrborum  fpciftanda  cft  Ug.  quicquii 
p9  d.  Ug.  fi  quii  fitpuUtm  fit  112.  m  princip.  dt  verh. 
ebUg.  Mintis  autera  pizltac  qul  deccm  promific 
ii  pro  deceiD  offcrat  fiJciunorcm  aut  expromiiro- 
rcm ,  at  non  etiam  ille  qui  tantdm  proroifit  fe 
cutaturura.  Qiiid  fi  proraifcrit  quis  fe  faduruin 
vc  ftipulator  centum  habeat  ?  Grauior  hxc,  8c 
proraiffori  onetolior  promifDo  eft ,  ciimque  obli- 
gat  addanda  przcisc  dcccm,  exemplocius- quod 
de  hercde  fcriptum  cft  in  d.Ug.  fi  btrcs  iuffm  j^.  d» 
Ugdt.  1.  Sic  enim  malo  cum  Caftrcnli  dicerc 
qu^m  cum  Accuriio  di/Tingnerc  hac  pacie  fti- 
pulationem  a  legato,cdin  non  latis  bona  vUft 
diuerfitatis  ratioreddt  poftit  licct  in  aliis  pUiif- 
que  diffcranc  ftipulationes  a  legat<$.  Inccrpretes 
noftri  ncfcio  quid  crafianc  hic  cicra  imper/bn». 
liutem  ftipuUtionis,  &  difhnguimc  po4  Barto- 
lum  an  impcrfonalitas  Gt  tn  vcrbis  obltgatitriis 
aa  io  cxccatoiiis ,  vc  prioc  viiicc  lUpuUtioacixig 
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aolMor  aatem  non  Titiet.  Sed  non  Tideo  qa»<  vtroqae  cafu  vdeatftipulatio  qa«  alioaalBOil 

ntminluicniLulacioncfitimperfonaUtai,  fiucex  lcret  d  ftlpolatoc  ali)  qoikna  bbi  ftipalacot  fblft 

«arte  ftipulatori»  cum  deCan  fiW  dari  curari  fti-  propoDnctnr,aac  tftomiflor  aliennra  faftam  pro- 

policatm  vt  in  i.Ug.  UdjKf&Utk  €7.  (  i  dt  vtrh.  miUfTe  non  fuum  ex  Ug.  ^Mut  m  ftipuUtimim  80.' 

«blig.  ybi  cadcm  rpecies  proj>onitur.  Nam  «fi  fika  JbfaUm ti6,  f.Cl>rjf9gftm«$i.M.lq. 

didtio  illa  libi  cxprdf»  iion  ellct ,  attameo  fobin-  fMtfii  11.  dl      M.  01«  tMCum  imperfonalitas 

«eUigi  debcret  quod  nec  Bartolas  ncfK  «  4.1^  nocct  ftipuUtioni  6 promiflbr nikil  dercHefpon. 

fifaUtitffi'']^  ^  ftq^jtitdtad.iit.  Siucex  pane  pTo-  dcf^^icd  impcrtbnaliter  PmRtmnrrirr  iM  aac 

mSiotis.  Aequc  eniin  dc  lc  iion  de  alio  promi-  filAifitC^non  addito  ftm  k  m  fuu     dlit.  Tnnc 

fifle  intcUigitttr  fiae  ptomiferit  carare  per  ver-  enim  vcrum  eft  nihil  com  promtfifleiMjb./tfiMMll 

biim  infinitiaum  aHiui,  fiuccurari  per  infiniti-  C,4tmfk.f«am,  *  -        •          "-  v 

uutD  paifiai  vt  Caftrcnfis  loquitui.  Nimitam  f c  -^^-      f  »              n       * t 


DE  IVREIVRANDO  SIVE  VOLVN-; 

tario^  fiue  nccef&rio,  fiue  iudiciali, 
TIT.  IL 

GAivsliiico5.idEdiftMiP»BiiiacMe.  ' 

Axiinum  lanediamezpedieiidarum  lidum  in  vfiim  yenit  turifiurandt 
rcligio:qua velez  padioneipfonunlitigatofum  Svelexaudoiitateiadi*^ 
ci»»  diBCiduntur  controucifiac 

,  .  tcr  Labcrias  quem  Cuiacius  rcfert  in  Paratitlis  ad 

^^^^-  hacTit.vocabat«>iip^/7nim4r»«6flnfcdalio  rcfpeo 

RA  T.  D  V  B.  Quifqals  lurciurando  fuo  de-  An  qatactiam  (blutionis  loco  cedit  Ug.  infittrandum 

ciditcontioacfium ,  iudicem  fe  conftltult  ttum  17.1/7/r.ltaenim  fit  plerumqucvt  debuor,qal 

sn  caufaproptia  Li.mfr.  QnfrjtruiS.  imilt.tit4tpu  xs  alieoum  de  quo vrgecur ,  exfoluere  non  jpoftact 

itfttm.  Habetenlmicfiarandumvim£ententizdc  hocremcdio,&  vclutiempiaftroapprtcatoiclibe» 

reliudicaraci  bc  probationlsL  z.Lfwi«r4i|(z6.^.vi/.  ret.  Nam  poftquira  iuratum  eftetiam  ex  relacione 

Umtptt  m4mt yijHfJbtc tit.  qnod nninique tamea  a^io  dencgaturLMipqllMfibtey. «r^rnKf .(^ 

iureptohibitumeftMr.rir.C.Mii<imf»rAi/yir4iM&.  infr.  ^Tirandumautcmnon  eft tantam  eire  vimiu- 

fti  mditiLntdbinuiKfrMt^i.ltg.tmubm  lo.Ctti.  iiiiucandi,propterrcligioncm,quam  adncxam  ha* 

Db  c.  Semptfldipclegiflitor  quantom  poccft,  bet*  refpcdu  fcilicctdiuini  numiniscui  roUiurt* 

vcUtesbreiil  compendiotcrminetdumne  quaal-  tur  Ijpnftr  ftlntm  ;;.in/r.  Vnde  ht  stmifiMrMiirt' 

tcrotti  Utiguitium  iniada  fiat.Boni  enim  Prctotis  dicatur  hic  ^  Caio ,  &  pafF.  caque  contempu 

&  ituUciacftMtM Jirimcrc ipttidm tx^lmmuimt  IblnaDDcum  vltoremhabeat/.i.cJ«nfr.(i«lir,d'ii- 

ii.fufr.TitfrtxJ,uf.ttUt<pitritHr  itffr.dteftr.  ntm  mni-  rriirr.cuiTitulus  hic  refpondet.Et  clcganterMjffanMh 

(itfr.  nefdlicctpec  difcotdias  quzcxlitibusnafci  <iHm,vtintcUigamuslurandoiusacqutri. 

JbbiiltCOiicordiAciuiamcaiusfeUasvinculofalas  a  j(^4rr/Mf45tm(i||)/irKiir/ffig4r«r«>n.RAT.  dvb. 

reipab)ic2Continetar,minuatur.Atquinullafitin>  Quetnadmodum  exemplo  perntdoftim  eft^  vt  ei 

iociacicontra  quem  iuiatur,taroctu  is  qui  iurati  fcripturKcrcdatutquavnurquifquelibiadnotatio- 

Indes&teftis  incaurafua  conftituacar*  quoniam  ne  propria debkoWBnUnm conftituit L  «ximflt 7. 

vtramqucBt  ita  volcntcaduerfarlo ,  quiiufiuran-  C.ib^c&^r.  Nempe proptcr  periculum  quod  fubeft 

dumdefert,  fiueexipfoium  litigatotnmpaftionc»  nemagnamcaresfalfitatibuscomminilccndisma* 

fineexauthotinteiudicis  conttooer&eliociiKMio  teriam paret,ac fcneftram patc&ciat : Ittnecpcr* 

dcddantor.  Non  cnim  defcTt  iudex  vnquam  iufio-  mitti  del>uit  vt  etiam  ex  ipforum  liiigatoram  pa- 

randamdcclfotiam>nifiaducrfatioiplopriiUde>  Ajone  iafiurandamdeferretur,atque  itaiudex  Jc 

ficrcnte  Li.ufiiHdfJj^  fnuvr  •j.&fi^ji^,  Mecico  ceftisin  catiia  fuacmiftitueretur ,  propter  anclpltlf 

igitur  vfu  ita  comparatameft,nuUa  in  earo  rem  lata  pet  iurlj  peticulum  quod  fubit  is  qui  iurat,  ci\m  finc 

lege »  aut  Ptincipis  conftitudonc  fed  roagismoci-  plcrique  um  iaciles  ad  peicraadii,qaim  ad toran- 

iNM  populi  Romani fenfimqae  indada c6fiiecndi-  diim,contcmpca nlmiodiiilal nuniiiif » vtdfiMili 

MTtpcriurlfiurandi  teligionem  dccidanturcon-  comcdioliberacionem  nbi  parcnt,necautcarceres» 

'  tnNlcrfis  fiuccxaathoritateiudicislttestcrmincn-  Mltboaoramvenditioncroexeacau(a|>ad vclme- 

mr,qac  alioquin  fi pcr ceftesaiu aliac  pcolMdoiMt  tMreimqaani  poffiimCeniqoefion clumfiiii pe»> 

Cerminanda^  efTcnt  moras  illas  longiores  pateren-  nam experianoimminere ,  qnim  qac  tarditas  vl- 

cur ,  quas  pati  iudiciorum  omnium  excrdiio  folcc  cionisdiuincallatarafitd.i.a.CJfrf^^.frnfo.t^iKrtiar. 

l  tum  i^itfr.vt  I^MtMHktmmt.  IdcbqnebcniPM.  £tfi  enim  folet  deas  Opc  Man.iacdiMCIIlaai  gcn* 

Iu$/i&.2./SmrMf.Tir.i.$.  i.iii/iurtfii/Kmvocatcompen-  uitatefupplicij  plerumquecompenfare>  malttra- 

dium  lirium,quomodo  Caiu^  hic  majtimum  rcmc-  men  fuotadcb  impij  vt  erauiutc  illam  qoafioam- 

^tenlitiameydicnHacim.  Nee  loWbclegn^  quamfaroBnridjMni»&iqM«Mi^iPi^^ 
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ie  arbittctur.Alij  vcro  (unt  aded  timidi  ad  fupcrfti-   ccmas  adl^dmonen^  iui/tfr.  Sccundum  quod  vocat 

*  tioncm  vfquc  diuini  numiiiis ,  vt  ncc  dc  co  quod  purgationis  dc  quoin  Lfrdftnt.  6.  S.ftd  fi  htcfdcert 
, fciant  cflt  vcriflimum  iurarc  vclint,malintquc  ccr-   vtrficM/.  Su  vbi  dtftfiu  Ctdjt  bw  qui  dd  EccUf.  confug, 

Coadueriatijperiunolitcnilitifquc  vidoriamcom-  &  in  Auth.ntuoiurtC.dcfQcn.iHiu.qiuwul.mdic.'!  i- 

micterceper  lunfiurandtrclationem ,  aut  dcnique  tium  quod  dicitur  in  lucmad  eam  xAunandam 

rcm  amittcre.  In  quas  anguRias  coniici  eiun  qui  de  quo  in  Tit.dt  m  lit.turMnd.infr.M.igis  tamen  com- 

•  «lioquindebcretvincere.dununfancaciniqiiu  vi-  munitcr  probatum  cfl  ncccflaiiumilludciicqiiod 
dcitur.Na&hacrationefoJctPt^torgraciamiurif-  eft  primi  genctis  quodquc  alucr  vocant  fiipple- 
iuraudi  facerc  quoncs  heredicas  aur  lcgatuin  aut  tiuum  aut  (ijpplctorium  ,  quale  tamen  nullum  cf- 
qaid almd  fub  condicionc iuraadi  rclinquicur ,  vt  fe fuo  loco  docebimus ad  d.l.ddm9ntnit ,  & iam  do- 
elegantcr  Vlpianns  noftcr  ua(^ac  m  /  qut  fub  condi-  cuimusfuniTimc  in  libris  Coniedurarum.  Scd  la- 
itoHe  S.  t>fr.dtccudit4nfiu.t:(ii\ac  hzc  condicio  cx  ea-  cobus  Cuiacius  m  Paraticiis  ad  hunc  TiculunKma- 
nimnumero  quasPrxtores  improbant  dc  quibus  gis  probat  vt  necenarium  iuiiurandum  illud  fic 
iii  f.fiwrfifiiift  i4.wd.ru.  Ergoncc  racam  habcrcdc-  quodcx  iclationeprxHatur  quia  rccufari  non  pol- 
larioiaem  Pr^or  dcbct  fiuc  cx  padionc  ipforum  li-  lu  ab  co  qui  prior  dctulit  Igtntrnluer  12.  i .7.  vtrf.nt- 
tigacocum  fiuc  ab  ipfo  iudicc  lulmrandum  defera-  ctfiitdttti  tmftntndd  C.  htc  tit,  Et  pnrtcrca  e(l  eciam 
tur.DEc.Cumcxhcigatorumpadionc&conucn-  rcfcrcndi  quidam  ncccfl[ic.is  inicfercncc  quianc^ 
lioneiuracut.  non  potcft  iniqua  videriconucntio  modubitccinodcftiuscum  faccrcqiiircfcrarquam 
qu*  confcntientes  habet  luigantinm  voluniates.  qaiipfc  lurct Liiud  .y^.tnfr.  dtpuun.ctf.ft.  Idcmquc 
Ncccnim  volentific  iniuria/ ind/fm^.^.i.i/i/j-.rfr^-  nos  cuamaliquando  cxiftimauimus.  VcriVn  ncia 
(jK4Cy4^iMpItf«.<«fnd.ribiqucdcbccimpuc.u-c,qui  cadem  fcncencia  pcrliftcre  polHmus ,  illud  facic, 
cam  iuiandi  lcgem  flbi  vltco  impofuir,  adco  vt  ncc  qnod  non  minus  iudicialc  dici  pollit  ciim  rcfcttuc, 
ei  pcrmictcndum  fu  lufiurandiim  rcfcrrc  ciiam  quimcumdcferrur,(iquidcmfirvtr  im.^uccx  iudi- 
limAxim^  \eht.l.tufuirdHdnMqHodtx  (onutntiontiy.  ciali  auciioiitatc.  Qujnimo  ,  quod  nugiscftcciam 
infr.  Nenipc  quoniam  idficn  non  poflctcitrapoc-  voluntaiium  dici  potcft,  qtioniam  initio  inlpcclo 
nitcntiam  qua:  in  padis  &  contracaibus  non  ad-  profictfciturcx  volunrarc  dcfcrentis  qui  cum  pnoc 
roitticur /jtm/ <.C.d*(it/ig.^iifli««.Qua  ratione  pu-  dcculcric  non  potcft  rcculaic,  quoinmus  co  lurc 
tem  ncc  lilud  fctendum  cflc  vt  qu»  lc  cx  conuen-  vtaturquodin  .tlium  conftnuit/.i./ii/i?'.  Quodqmfq. 
tionc  ad  mcandum  obtigauit  ,  icfilire  ponit  ab  ii<r.Debuircn»nfcirc,tum  dctulit ,  non  alu  condi- 
ca  lcge  quam  libi  dixit  ,  &  ad  alias  probationes  cionc  dcfcrri  polFc  luliurandum  quam  vc  fi  rcfcr- 
confugcrc  ,  etum  quas  fibi  cx  poftiaiflo  fupcc-  rctur,iiuate  haberct  ncccirc 4r^./.y»dtttf  ^8.  infr.dt 
ucnilTe  dicat ,  quod  tamcn  in  lurciurando  cx  iu-  dcquir.htrtd.  Qu^miquam ncc  abloiuct;  ncccininum 
diciaU  aathontatc  delato  petmittitut  etiam  in  dicipoteftexparrcicfcrcntis.quifircfcrrc  nolit.iu- 
procindu  ipfo  lurandi  &  antcquam  lutaium  rare  ipfe  poteft  aut  f  ilucrc  /  «(/iMrWMmdr  rfd  ;ff«- 
fit  ,  dum  nc  qmddolomalo  fiac.nccbis  variarc  ituu  i^.^.vlt.infr.bec  ttt.  Cmi:  cx  ^:ittc  i\\ni^,cu\  icCct- 
quii  vclit  Ifiquit  tufiurdndnm  11.  C.dtrtb.  crtdu.  &  tur.liccradh  ichabcatelc^aioncm  folucnji  nonco 
turttur.  In  alio  aurcm  mreiurando  qiiod  ab  ad  mmus  ncccflariura  vidcridcbct.  Alioqui  nuHuin 
ticrrario  dcfertur  in  iiidicio ,  &  cx  ludicis  autho-  pcnmis  crit  iuliurandum  nf  ccirarium  quandoqm- 
licatc  przftatur  ficuri  nuUamqucrclae  caufamha-  dcmiurarc  prxciscnemo  vnquam  cogicui  icd  coa- 
bet  is  ,  conaaqucpiiutacur , quia ipfc 'lcculir,ira  dionerancum.vt vocant  caiifatiua.  jucft  nili  malit 

~  nec  is  qui  iurareiubctur,  quandoquidcm  non  litcccdcted.§.v/f.<>d./.^fMfr«/if<r§.i.Scdtamcnnc- 

foliim  in  caufa  fua  &  iudcx  &  teftis  confticuituc  gari  non  potcft  quin  cadac  in  fpccicm  iurifiurandi 

d.l.i.qudr.  rir.dH.ntn  dff. Icd  ctiam  indulgeturei  ludicialis  ,  quoniam  non  aiiud  iufiurandum  cft 

.  tt  li  metu  diuini  numinis  ad  fupcrftitioncm  vfque  quod  rcfertur,quamquod  dclatum  fuit  ,hcet  aba- 

jiiiarcnoUt,  tcfcirc  iufiiuandum  aduerfario  pof-  ho  prxftctur,vc  ncc  pila  reperculTa  alia cft  quam 

lir  /.  wfiurdndum  &  dd  ftcunuu  54.  inprtncip.  &$.dd-  qux  ab  alio prius pcrciilla  fuit.Indirqi  eft  qiiod  talc 

turduttm  &  L  tndnifejid  }8.  infir.  boc  tit.  Q^od  li  nec  iuliurandum  refcrri  dcbcr  qujlc  dcl.uum  fuit ,  niii 

iutarc  vclit  nec  tetcrre  iam  non  cimiditas  nimia  cx  diuctfitate  icium  vcl  Dcrfonaiumcmcigat  ali- 

&fupcrftitiofcd  manifcfta  turpitudo  cft.adeoque  quidquod  vaticiitem  inducat d/.i«/j«rA>.dHm  &dd 

.  conteftio  ex  qua  proinde  fcqui  condemnatiopo-  />frttwijf  j4.§.B«»i/fmffr  i«/r.bflffif.MaIoigitur  iufiu- 

tcft  dtH.  Lmdniffftt.   Sibique  rurfum  imputetqui  dum  nccciraiiumtcfcrtead  iufiurandumpurgario- 

condcmnari  maluit  quam  turarc  vel  iufiuiandum  nis  de  quo  in  d.Lddtimtndi ,  non  de  co  quod  noftri 

fcfcrrc.  Videtuc  eium  hoc  maluiflc  Lfipdtrt  cogtntt  vocantfupplctonum.  Eft  cnim  iufiurandum  pur- 

\i.ttifr.dtrit.nupt.  Cxtciuraobfcruandumcftdu-  gationis  ncccirjrium  ,  non  fcjlum  fi  litigatotcra 

pliostantumiurihurandi  mentionemin  hac  lcgc  attcndunus  quiiuiarcdcbet,cumnonpulIitrccu- 

fieti ,  conuentionalis  quod  ex  pa(5bone  iplotum  Circ  fi  vclit  vincercSed  etiamfi  adiudiccmrefpici- 

licicatotum  proficifcitur,de  quo  <S>: m dJl.\7.inprtH-  nnis » qui in  cau/is dubiis  non alirer aut  falccm noa 

tip.tnfr.  Sc  ludiaalis  quoJ  in  ludiao  dcfcrtur.ab  mchus  quam  cxa(fko  huiufmodi iureiurando deci- 

flduerfario  quidcm  fcd  tamen  adprobantc  iudice,  derelitcm  poteft  dj.ddtnonendt  &  L  ^  C.  hoc  tit.  Cdf. 

&  cx  iudidali amhoritatc.  De  nccciratioaucemiu-  v/».E«fr.Df  («rfiKr.  Quodvcroinlitcmdicicui.aiu- 

iciurando  cuius  mcminit  Tribonunus  in  concc-  dicequidcm  folo  dciertur  ncc  ab  alio  dcferti  po- 

•rionc  huiusTituU,nihil  hic  Caius  addit.  Hinc  uft/  4.^.deferrttnfr  ttt.prox.  fcd  tamen  non  ad  de- 

^ubitatio  non  modica  intcr  noftros  inccrprcres  cidcndam.rcd  ad  xltimandainlircmpertinct,&  vt 

oaodnam  iufiurandum  illud  fitcui  appellaciohxc  Accuifius  loquitur  ,  adfciikionis  cft  non  vcnraiis 

neceirani  accommodatur.  Bartolus  ttadit  ttiplcx  Li.iL  ^.%^utrdrttod.LqutrtfiuutTt(,%.fupr.  Dtrttvtn- 

effeiufiurundum  necelTarium  quod  pcirinettd  li-  dif  Eflctquc  multo  conucnicntius.fi  ratio  hxc  non 

tisdccilionem.Primumillud,quodpucatdcfcren-  obftaret,  iufiuiandum  ncccirarium  rcftnngeie  ad 

dum  eflb  m  fupplcmcntum  probacionii  dc  quo  di-  cum  cafum  dc  c^xio  m  L  m  a^istntbu:  5.  ycrj.  pLnd 

•  •              Tom.ill.                          '    '  '  * 
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l^/to.jiwx,Mcft,cOraprafensq(^ittudorpeSirflW  crc cltiliMtcvt  loquicur  Accurfius  ,dc  quo  w  tU.it 

hiorampcrcrtiptamincun<!aeft  a*bniamVtrrtait,  htrtiin^rtf.f4Uui^(& M  timlLjt.  Vt qui  eblig.b^btr, 

nou  alucr  potcft  iudcx  xftimare  icrn  (jax  non  ex-  y?^«r6ii.ltdb  ittwiindaitiieftis  l.mifiurMdt  9.  C. A 

'  yEftimarlaUicmid  quod  intcrcft,  etiam  citra  tejlib.  Itcm  libcrti  dc  rr^ftandis  operis  carcerircjue 

/ufiiir.irdurofacilt  porcft.  Stdmalo  ramcn  cum  libcmm cmbimpofUis  Lnmnfmmdtj.v^.dtt^ 

Cuiaciodiccicdiiiinaionenihanctriplicis  lurifiu-  ftr.lAert.  lafiartnddm  fkiinorii  ,  qar  fe  .nniDtem 

rajldiefle^Hbonia»il,ci\m  apud  prudcntcs  noftros  adfirmauii  Tit.C^immfimMtr.dixir:  Namqaod 

nuf^m  fiat  mciitio  iuiiiinidudi  ncccfKnij :  pr^tcr  adiert  Accurlius  t)(f  conifitutione  Frideridi»/*^ 

laexiijomnibuscxcm  phs  qux  iiodri  aufcrunt  dc  ttmni  m.fuhdit  &  tttr.firm.4.vlt.  vndtfitwpuiftAukl 

fliieiucaiido  ncccftario  nulltim  cft  quod  non  «qhi  fiKrMHtmdjmhtmmC.  tdunf.  vtndk.  dc  faiciame&cu 

Bmc  &: accoininodatc unitci.^Icdici  pollit.cum m  pubctaminuiolabiliccrobferaatidis ,  ad iufiuran- 

omiubiwauilioritasiudiciaiisintcrueniat.nccfanc  dum  promiflbnum  pcitinetdeqiJonoshicnona-« 

VirifiiliilfciifC^tftnnoftuim  cx  tribusinrifiurandi  gimus.Eftdcniquciuluuandum  teft].< &  Adaoca- 

fuecicbustcrtiam  pritcrmilTufumfuille  li  trc-;  afli-  ti,cict{aoin  l.umntn  ntudm  i^.C.dtmdic.  Plani 

gnan pQiuiftenc  iunttamen  &  ali.rfpccics  non-  ouod  putac  Accutlius.iHfiurandnm neceftariumi- 

nallx  iiirlfibriitiii  qdi^  <lS  buric  Titiilum  &  tradi-  dcm  cfte  caro  iadiciali ,  qida  iadictale  prxftctur  cx 

ti  :  .  iio;i  pw  tin(.nt,  qtiia  ncquc  .nd  coutroucrfia-  ncccftitatciurisl.Wf.i'^/. rif.^r**. noncftprobabilc: 

rum  dccilioncm  ipccianc ,  lcd  ad  quadamjprjepa-  cum  hic  Titulus  oirtuKuat  neceUarium  a  mdiciali, 

nroria  i^tdiddAim/iitifoodi  eft  mthi£ihd^^  nonminusquimiv^lbuni«^>  ■>> 

I.  Pavlvs  libro  18  .    t  (i:  ;>iim. 

IVliurandum  fpeciem  tranfadionis  conunct,nia|ipr^na;^|)e  ^lxta^i^^^ 
tem,qaitin  les  iudicau  \ 

.  notanc  vcrba  ilia  huius  lcgis  lufyir*ndum  J^tciM 

Ad  /.X*  trMf»ai$nU  c«MiMr,<lixitque  Paahis  fifckm  pto  fr». 

RAT.DVB.Tranfadlio  non  fir  nifi  aliquo  d.ito,  niiiitii Jincac rciTarrcncarione, 8f Tt  vnl^jo  loquii- 

yel  tetento,  vd  faltcm  promilfo  /.  trdnfditu  jS.  CM  tur  sfjnrtntid ,  non  eo  fcnfii  qucm  abrurd^polt  Aot 

ftiiw/iA.NfecratfamininfiAm  qnicqtom  «liudeft,  curfium  adftrounc  incerj>rctes ,  qiulfi  iufiunadmr 

quam  pactiiin^ncciti  lio  fcrc  diffci  t  a  padto.qu.im  fit  ("[^ccics  quxdam  fi.inf:!rtionis  &  fub  tranfa(ftio- 

qmafitdc  tc  dubia  &niccria  Li.fufr.  t$d.  lU.  tit.  di  ne  tanquam  ipccics  iub  fuo  grnctc  contmcatub 

trinfM&.liiRnnn^in  vei6  etfi aequi de re dnbi<iif- -  Qoiientm vnquam  d iffiniuitfeiliarandu  per  traajPi 

ierponicut,catricnpa(flum  dicinoii  poteftncttun  adboncm  ,  quomod  >  fpccics  ninnc^  diffimend» 

qiiidcm  ctirad^  voluntario  Ioquimiu,quia  liccc  il-  funt  per  fua  gcncta;  im6  ver6  niiui aliud  lafiuran- 

ludrx  conaenttone&  padlo  profidfcittirUi^W  -  iuin  eft  quAn.  adfitMfttio  find»  &  lel^ofa  pce 

iltm^uoitxccnueittontfj.ttif.paiHum  tamcn  non  cft,  quam  picraaMfifHfantiirimcr  homines  Dco  intcr- 

aiioqui  padum  cx  padu  nafceietar »  ^aod  abfuc-  ^dHco  8c  tefte ttindice^vcCmaciusex  Cioetone a-^ 

dumedet,  (ed  ncqot  in  ididmandb  fioe  viiltfiftfe-  lil^dtf  ifc  Grxett  *  La^nis  amhoribni  degitec 

rio,fiuene4ciErio,fiuciudicia!i  quicquamiiftinfc-  diflinit,  in  pifatitlis  ad  Cndiccm.  SaanMvetdeH 

tur  aut  (iariir autpromitdrat.  Qi^dcisp  fimil^ad'  fiiholas ,  qui  cxeo  micrt  tranfaaioneflftefie  oon- 

comnumc  habct  iofiuranclam  «am  tranla^Miej  Wi^him  innomlnaram  rftm  aliad  nomen non  h»: 

^tdicidcbcat  coutmcre  fpcciem  craiilaAioBil ,  vf  bCat  quam  fni  gcncri; ,  lic  :ri  permurario,  inquit, 

inhaclcge  Paulusfcrib:t;Oec.  EftiufiUrarfdamin  Cafticnfisadconfirmandam  Baftoitfeniicntia,icd 

eo  iimilc  cranfadHoni,icdmqne  fcntcntit.qmJd trti'  ^bilte  priiHdehArentiranradionemeontiadtmk 

pbnit  finitri  litibus ,  &  qindem  nutltocit^cditiuf  <lle ,  quod  nos  nrgDmus  qui cam  nihil nifi  nudum 

mi  im  tranfadlio  &  fcntcncia  quxlon^orcs  mo-  pa^him  cifedicimus  ,  ita  vc  ex  craniaaione  nuUa 

ras  habenti.«i«w»  i^ir^.  vt  Itgit.fttt fiide^ritMudcMf  p  oiKt  nald  adio  iien  magis  qaim  ex  aKo  qaollbet 

^M^r.&longiocem  cradatum  vc  ncmo  nort  vidct.  pado  nudo  ,iiificftin  Ripulariotranfaclioni  fubie- 

Pioptcr  qiiain  cjufam  hctt  tianracho  6c (eotentia  dacft,quon^odoiamolim  fubiicifolebat,Tt&  ad 

duolint  magna  rcmcdia cvpwdicndamm Sifinicn.  cxtcfas  omncs  coitaentiones  6imandas,etiamcx 

darum  lirium  l\.thf.dtrt lud.l.f^Srk^d.ntmitaiiitf  qtibus alioq  )i ciuilis adlionafci potaifietilediiM* 

it>.&f*lfC.ilttranftd.  Omnium  tamcn  nuxihmth  inm£nudas,&hodiefcmperfubiicitur,qUii  nea 

rcracdiiuncft  iufiutandum,  vt  fcnptum  cft  iri  lcgc  ma^  hodie  qulmdiimexpadonafda&iopoieft;. 

»woedehte,8e  qnia  multoeijpcdiciat  eft  iiiracc,  AtqucicaaccipidebnquodIuftiaianusi»i.(iMM« 

qtiam'vcItranngcrcVcIIic5g4rc,vtriiodi>diximus.  Bmiy.C.dtfid.  infirim.  tranfadbohesquoquc  intcc 

Itottia  faciiius^yrcddis  reftittiatnc  aducrfus  ttaf  conttadhis  enumerat,  eas  fcilicct  qaas  in  inftrum£« 

alf^ionehi  velMNKmam  qnam  addisfiiaiufiuran-  toreciptconuenit,in  quibascerrameftnumt^aMll 

tlLim  fluc  pfrrVmtiitioncm  in  intcgrum  ffff  rif.  C  fi  omitti  ftipulationc.  Scd  haC  dc  rc  plura  fcriplimui 

ddu{rf.trinfdS.  &  tu fi*dutrf.ftnt.imc  pcrappcllatio-  udTkM trdufia.tx  UHmfrtftttmi7.&lfituufmigSs 

hctit  i  fcnccntia  ttt.  tU.  dtJtff^.  iujrd &  lOidietqudm  ii.CMi.iB.tit±aimff9f§iimM.eJlftdt^tXm<ptm 

ddutrfm  iufiurdndum  t^qut  ludetif*  fit  l.x.Cod.htctit.  plaiimis.Exiureiurahdoaiirem  non  rantumcxcc- 

rxrr4 1^^'*'  ^  t'/'*  ttdJtit.  qucm  Iblum  exccptum  piitd  ptionem  dat prctor,(cd  cciam  fi  opus  iit acltoncnv' 

cum  Cdlicio  poftremisilhi  verbis^  ly^jjMW^iW  in h€ttm  iA  eicenlplum  &  firoilitudiaem  iodicsil 

/,^f<*ri^Mfar  aTi:boni3noaddi:isad  .Antonirii  z(i-  1  dihri^kC.hoe  ri.autvrilcmaAioncm  ex  cocontra-' 

ij^itutioncm  qiu:  cxcat  in  d.l.i.tunR.l.vU.inf  ttt.frtk»  €tn  fuper qaoiuratum  cllLfidut  ti-i.fi  ^uummitrit, 

'Cum  igitur  iufiutaudum  habeateundctn  clTedrtA  ^fr.  (M;  Er  ^no  taiito  cpei-ttot  inreJligimiis  iuP» 

•"^bemu^.nladtio  &:fcn;entia,bcncPaulusin  hac  iutandum  ncquc  clfc  cranfadioncm ,  ncqitc  co 

|lcgfeaitfimi!c  iltud cftc craala^oni  &rciiudicatae,  tiominc  donaii  poile ,  nifi  olio  icnfu  tianiadlio- 

'necenimaliud  quicquamtttipieifimBita^Unemdfe^  iiitlioaittoaceipiasproqaalibttikdifioiie negocii. 

.  *  .    .  Didnu 
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ritlturenim tran(igcrcaIjquod  hcgbtium qui  con-  multis  plus  potcft  iuilurandum  quam  tr$  iuHica- 
ficitillua&pcriicit.  Scd  longc  .aliudcll  tranfigerc  la.qnxctiim  AccurfiUs  nolierhicc  imu!.u.  ncd 
ncgoti  in,aliud  vcm  trinligerc  de  ncgouo.  Qul  piimim  quod  contra  fcntontuim  min..r  rcft  .  ui- 
inand  itum  a  tc  fulccpit  nrgfnium  v^<lcndi  aut  tur  lot  tit.  Cfiddutrf  rtmiadK.  At  concra  iullnr.in- 
tmcndifundifi  vcndidcrit  antcment  tunlcgitne-  diinifiiumnonfcft;tuitrrfiuciUiamcntumpromif- 
CotTum  kdnon  idco  dc  lugotio  tranfegit.Tranfi-    forium  fit  vti»  Authiiit.fdctdmentdpulrum  C  fi4du.rf, 

gi  nrgotuim  line  vllo  p^ido  potcft  jat  iranligi  de  vtndit  fiuttjftiotiumvi        vttf.  fi  tMnoi  C  fjmtnot  ft 

ncgutio  citra paautn nonpotcft.  I  ranrigci c  ncRO-  mMor.di.xtr.  Scd  no$ de  luieanandocx  quo  decifa  ' 

tiuquafi  trls  agf rc  cft.id  eft lic  pcrhccrc  &  pcragc-  lis  cft  tra«aamus ,  aducnus  qucd  ct  a  rcftituitur  mi- 

re  viuihilagendi.m  lapeilit.Quir.utcin  iuiat  finit  norfi  fcfaptum  probctinco  ,  qiioddciul  tii  /  «4»» 

ncgortrfirtl  4.  vetf.  euUttrts  tnff.ttt  prtt.  Mrxu6  »gi  fefltdqHini  0 ^  fi tnmtr  nfr. hx  iit.  Itcm  in  po  nuod 

tui  liinfidionis  fgccicm  cont;nerc  dic^tiir  luliu-  iuliurandum  rollit  ipfo  iiirc  n.itiiralem  oblig.Tio- 

landimiidcft  tranladionis  lococcdcic,  qMcmad-  ncm  dt.Stuhum  95.$  mturjilu.Dtfelui  non  etulcn-  • 

modum  dicttiir  cedett  loco  folUtionis  /.  wfmM-  lehtia  dd.  luliMm  (o.  dtctndici.iudtb,  Dcniquc  in  eo 

dum  ij.itifr.  boi  tu.  tt/mqut  bjbtrt  Mftdriudiiif.ecpTl:-  quod  i  fcntcntia  piouocari  potcft  quandiu  iior» 

tciea  nouationisac  dclt  gationis  d  l.tjut  lurjjfe  .6  f.  ttjnfiitin  rcmiudicata /.i.<$Mer.m  De  dpptUdt  Ipt- 

yit.tod  &propadlocont.entoeflcf.f«rar?(  i.i.i^/r.  fiati-j.fupt.Dtminor.  At  nonfimilitcf^iuremrandb 

V  t  intcUig.(mUs  nt)n eire  iufiurandum  vei c  tr^nfa-  rcccditui  n ili  m  Ip-cali  cal  i  /  vft.  &  hoc  titn  .c  to- 

dioncmnccpiifbum  non  inagis  quJm  fiihitioncm  uocitHrpoftqu.;m  nrxdiruiT  cft  fcd  .inic  dnnraxn 

«ut  nouationcm  Jcd  liabncdunt3x.it  cfFcclu.n  l gimrdliicr  1 1  S.t.  &p  jf<  wrf  Adc^it  B.utoUr,Iu'm- 

tr.infadiionis  pudh  fjlu  lonis  &  noujtionis  ficut  ra  dunihabcrcparai..m  cxcL<?ri.!iieui  ,n«inn)   iit  " 

&  rciiudic.it^.Nuiluenim finiilccft  idem  , mU'aq;  quam llntcntiam ex /./r.;/i..jfj|/  »1 1 1  ^  fi.tiutti.  be- 

,ijmiiitudo cft tani  accommodata qiiz  ndn  aliqua  rtdiidtt  tnfr.  boc  tit.l  prfi  thm  ludujtsini^  .mfr  dtrt 

exj.artcclau-iicct.Ineofan^  fimi  is  caiilaeft  tranf-  iudic  .  N  fi  quod  po  .  uiiui.mdum  p.  .crtitinn  I.  n- 

aclioni$&:u:rifiuiai:di  quod  in  iu  ciurando  non  tcntia  intcrdu    n.  ccll "  iia  clt  p.  rq  am  (t  q  .  t  ic 

niinus  quam  pai£Vo  conucnto  nacuialis  oblig^no  vclabloliuio  vel  onJviniiati.i  /  u.fvndndum  o  ai 

to  litur  ipfo  ii;rc  /  5ffifc«iM  <«f  J*rf»./»fc /«>«       «4  pauniM  .  f.vlt  itf.h  ut.    t  r.  ind  iib;  nlri- 

tuiduufrdefelut  nrvipc  qmapiofi  ilctjtcxcon-  cias,fcntcntia(cmpci  illa  ht   u*-para'3  h-b:-:c!£- 

Ucnuonc  ,  lum  qiioquccum  iniuduio  dcfrrtur,  cc  tioncni.iufiuia:  dum  vcio  p  iara"..  jb(i>hiiid« 

dum  nc  d  (olo  j.idicc  lcd  ab  ipf  ctiam  ad:icila  nvmvclcoiidc  pnarioncm.    6  >uc  !;:;<  p  fi    ,  t:- 

jivd.l.  qut  turdff'  i.v  f.  Mii  rario  e'l  rci  iudi  ..tjc  n  ur  vt  is  contra  q.ic  i.  .ur  iniin  cft,  n.  n  tm^  ,  ro 

Noncniiii pott ft  tollcrc  «iblig ^ohem  hatui'lcm  condi-innato  quani piocixidcniti.indt» h  bratur. 

tuniieddar<'rinin»iitu  -i  Linur  ftipuUnttin  ;  i-  .  IJ«  C^.i  dc  caola  loJcnr  noftri  i  dicc-.  po\  prxlbinrli 

Vtrb.  eilig  iKnfl.  /  lulunus  vttuuidtUtartni  i.o  thfr  de  i  liurandum  darc  dilatior.cm  ci  .1  u-  fiis  q  cin 

tordiS.  t^idtb.  Eifi  cnini  cum  ab  irlcnorc  aliquo  iura  um  fuitintra  quam  vcniat  c.uifim  d.db  lu.li 

iudicf  pronunciatiimefta  q'ti>  appcil.niputuit.v  -  qnamhibcat ,  cur  nond.  bcat  coniitinn.iri  quoj 

dctur  is  t]:ii  noii  ap;iclJat  hoc  iplo  laltciu  lacitc  pragmatici  diciint  vtnir  dtfndrt  ald  iondttfinjtion: 

c  nlt  ntitc  R  u>  ia  t.  mcn  :  on  taai  confcuti!  aiit  It  .que  n.^n  poiruih  intell  grrc  qiiid  vcl:[  fibi  Bai- 

jcxprcfte  aiit  .aci  c  q-  imfi  gitiu  confcniiie  quod  tolus.cuin  air  miraii  11  quod  cotiiuciudoiiondurn 

hoii  lufKtit  ad  tollcndani  o:  l.gationcm  natura-  adinuencrithunciiioduindcfcundi  in  inllru  ^:cii- 

lcm.vtntminf  ibtilitc:^  Bartolu' nicratiocinatur.  toiunfiu-an  li  vt  pollithabcrc  paratam  cxecutio- 

a    hi.dUT/m.iut  dutberitatim  hdbtt  qtum  res  iudi-  ncm  .qiialcm  habcnt  ceric  inftiunirntaoinniaiit- 

f«f4.  R.  AT.  bvB  Pcimu  ta  funt  in  quibns  maior  rata,  quar  vocirit  quarcnngiata ,  it^iir  cx  ftatutii 

eft  poteftas  fcntcniix  qudin  lurifiurandi ,  vt  in  ltaliarqii± volunteiufmodiinftrumcnra vim  habc- 

exemplis  qux  hic  Accuifius  congcrir.  Scntcntia  rcrci  iudi  atx.  Placct  Lr.c  qnod  aftrenfisnbtae* 

eniin  contrafcnrcnfa  nquit  ncn  vaIcr/.i.C.^«4»7i<.  Tranfadi  .ncm  iufiuraildum  Si  fcnrrnriam  habc- 

protttc.  nentft  neitf  Sed  contra  luramcntum  va!ct  rcfcinuiccmvtexccdcria&exct  lT  I.lqiie.  lo.  ul- 

t.>uH:pcfttdijuam  9  S.fiddmneluttnfr  /wt/i/.liimJitc:  fi  dubio  cft.  Ratio  enim  qu.im  .idicrt  Accu  lius.t  ur 

paiionum  fc  quis  iur.uicrit,hon  tamen  h.ibrtui  m  .ioris  p.  tcnatis  elfe  debcat  iufiutandtim  quam 

pro  patr  no  q;ianium.id I  :cce  cnduni :  quodfe-  fer>rctia,qu6d,i:iquir,rcntetian6nifiiudicis.iutlio- 

cns  eft  fi  ptoeotanquam  pro  pitrono  lcntcntia  n  atc  nitituriu  iuraudii  vtro au  horitatc  iudicis 

inf.i  proponatur.    lufiurandiim  enim  parronum  &  v  liniratelirigatium,aSomn  b.  srncritoinipro- 

noii  t-^*-it.  At  res  indicata  pro  vciit  tc  Iiabetur  i.fi  barur.qU  d  .  d  luliurandum  volunianum  non  pcr- 

iu,.sti,ro  lA.nifr  detMrittdtT  Linirmuumi.,  /unr  </« //.<r  tineat  dc  qiio  ctiam  taiv.c  l  cclex loq  iitur.red  tan- 


iuTjiitro  t^i.wff.dtiMripdtr  l.tngenuumi^  f»pr  dtftdt 
hoTn.l  ttstuiiiatM  108.  Dtrrgul.iUT.  Addit  Accuilius 
■lei.tentiam  pri  ii  ftiumcnta  pollca  rrprrtanon  tc 
tr.-i^MiL  fubjj}tat  4.  C.  dtrt  tudu.  niliin  cafuiegis 
jnj^ditrtt  K^.ufr  tad.iU  tiiMl.  td  elt  cum  .igitut  dc 
iir^otio  publico  It  liurandum  vcro  retracUri  ex 
t.dd/uoiitridtiiirf'  hoitit.  Stdmalc  Namneciufiu- 
rAndiim  rrgiilariterpr:etcxiu  inft.umrmoruni  po- 
liea  repctto  um  rcwaitatiir ,  vc  conftat  (x  </./.  4^- 
lKo;:endt  c^itx  lulum  cafum  illum  cxcipit ,  quoiu- 
ratuii'  fit  i  u  gat.onis  gratia  ,  &  quo  |'rorcftcturis 
contraqucm  mratumcft  nonaliis  lc  inftrumcntis 


tiim  ad  iuiliciale.  Ncc  mclius  tamc  Caftitfis  ratio- 
n.;ni  (tim.t  cx  eo  quod  Ii  .  facilius  cxpcdiatiir  pcc 
iufiurnndum  quatn  pcrleiitentiam.  Ahudeninicft 
diccrc  bicuiorcni&cxp;  d  tioicmcftcv  iamiiirifiu- 
raiidi.  Aliud  vciocllc lufiutandii  maioiis  anihori* 
tatis.  Nccillud  rurfus  veium  elt  quod  ad  probatio- 
ncm  alllimit  cotra^tus  illos  qiii  confcnfi  fo'o  pcr- 
ficiuntur  dici  miiioris  potctiatis  iS£  authoritatts  qui 
cxteics  qui  ptcter  conlenliim  aut  reiii  aut  vtiba 
dcfiderant  ex  l  iMnfftrtiMm  j.in  primtp.fupr  dt  pdtl  v. 
bihacdcreverbiiiMlIum.  Ftncnio  ncfcit  contra- 


vfurmn,quam  qtix  (  oft  iufiurandum  prxftitum  iflumftipulationisi llcomnium  firmiffimum&ad- 

jn.jenent.DF  c.Sicut  in  nonnullisimioteftautho-  firmandosailcoq;  noui.los&iollcdos  rcl  quos  in- 

tit.is  rci  lud' catz  quam  iuuitutandi.  Ita  &  lo  aj^s  uoductu.Tou  i^tuuauo  cxcoputiiruniipKti^ 
/            Tom.  liL                  y-'     '-«^^^^  ■  y      '     l  i 


t 


loo       AJ^TONn  f ABHI  IX.  RATlt)NALfA 

cft  qboa  i  fcrfcnriaiafn  fitfiiti  atT^TllM  tHHhe  Tlrtrtir ,  1*5       Wgetur  ftnhm  tft  rae  4e 

•  imettl&iff^    fi^rit  dt  hfdilfitilt.  \"bi  hancob  JobiccrLir  vc  in  L  >tm  frfiri^iiim  9.  m  prifi(if>.  mfr*. 

tin\M\\  Mckhtfdtt  hrarh  fcftftrtiitm  jwlfeaahttc  Hoccn»mafntt<»«ii»wpo  eflepotefl:  iuofiuraji 

tranfici  fitic  i  fctitemia    appeRktutrt  fide  *t>pel-  «|uiitiititadlcittrf.J^)N«l»ii4i<r«»tt./ifrJmiii^ 

hri .  dhiic  t*>lfit-  At  veiia  ittfeWtfataao  jirinUto  /W. «lofa  cum  dicimut  maiorem effif^arhonutem 

»ppclUti  nun qtisrt  poteft  (ra6  VohiitttiMlt  fot-  iurifitouKti  quim  tet  iudtcaue ,  de  eoiuxeiuniiuio 

tti  fitie  iuAoale ,  vt  dixhnus.  Idt6«(ii  «dc  M«  lo<|iiiiiiiir         eonftec,  oon  i]ao4  ncgctacMit 

i.  ViPiANVs  llbro  11. afl EdiftiCftlt 

Alt  pmtfnilj«^Mwyiito«|rmr,etfyMp^  inrttitefit.  j^nm ,  cwn  qno  age^ 
tur,acdpefedebeitius  ipfam  ttum,  NtchuStoLiiMdxmconditioneiielZiL 
«iam£Tetlsiorauir,ned:iificiciiu(iurMi(kinn  dcfeieiitetpfattorid  iuliuTandunei 
'AdAtlVebitiit-libi  enim^  iirratuhalioqikin  ^tcitlirmis  ijill^titiMltUfitljRtlidum  de^ 
dirreiit  9  mtxnac  Gm.  ^^Sotca»  aiiUuiaadiun  9  oaeribM  aUftipoum  fc  libc- 

]^tD£ ,  hcuti  nec  potcft  qulfqtuun  tx6to  faofiiaili 

Ad  l.  Ait  Prdtcr 3.  obifgaRfonMh  lelhrie  /./ /hMli  9i  f  MMrVilHMwJk 

ferb  ebt:j^.l.tuinf9njldtt  f^.fupMrtcipt.  (jui  dflittr. 

l^roponuntur  inltiu  hiiiui  legfs  prima  Vetba  t-  UfU^  .itimfitxtr.UipiJif.  dtiuk.  Alioqui  fkdS^ 

didt  Prxtotis  dc iureiutando.  Ccten  rubiidehtttir  Intts  quifque     ItMkidnte  conftimAn  ikMHH^ 

iHLditPrtttry.ii^.  iTotus  enitn  cdiAi  contcxrut  fnini&iurabic,  ncttiineilbliuituranaum  dcferente. 

'hic fbic/i ii (utk f«« 4gmr(9nbcttHt d*Ut*im4mUt&  ktquc  ita aducifario adimeret  a^ionemi. OrMifl» 

ieqii4r$it^mr*ndttmiUUtHmfutrit,  mijiitbiipfiik.m.  ti.SftitMMtlHli^Jl^.  Delihquendi  kOtenlocclk 

qUtmeumddijuem u rtifertintttM&ivitiniiA»  Fuitet-  C\o \ukndzcR^.i.)HrffiiiHiimtt.h*lnftst. nhntir. 

lamalt.T  [  nrs         &  his  qu  dem  concepta  verbjji  r'M.  Altetienimiurarequisd<^et.idcfl^,defeteiiil 

Emk  qua  iufmtAndum  pttttur,mrdrt,uut  ftktrt  uigm  U  adueffario ,  noo  libi ,  l.^i^»tm\yinftM  ^uibm  iai^ 

hi/hirM»iiiM&^iif*t»''^i^^-*"                  V  i'*pis'in4t.¥ttljiitth.fiiBi».l.itldks.i.i.iKfiirirm. 

Wdiccmus  KnncprimaparttcumVlpranotraftc-  (iM.  Mn/ftf.  vbi  dicitor ,  modeftitit  tamen  tum  H- 

rous*R.AT.ovB  Ncmu£i.  il^  crcc^nduseHimmc-  cere  ctii  iunutandum  dclatum  cft   illud  tcfeia^ 

norlaltKisctetnzi  vl!r.C^(^.Mjm«irml.nectam  auam    ipfc  iurct.  Dclitionetn  igitur  iurifiuiink 

impJus  vt  iurando  pctcraie vclit ,  uciqiife  iiiftlAl-  ai  necctle  eft  prKcedcre,  vt  G  non  ftererit  per  xw 

cpam  vltioncm  in  caput  iuum  ptuuociure.ciimiQ-  ^orcmqaomioutdecilumniaiuret^reasperiadi. 

lififttanai  conce  pa  retigio  Dieuiii Vhorein  hl^iim'  icto  foluete  vel  ruriate  nfcceifebibltit  nifi  refetat  ruf. 

tallc/.i.C.lMff».  BrgoM  i]ui.  luraucrit  criJimiiort  iurandum  /.  ie/<(f«9.lr.A«cilr.  acproindeVtiurantfc 

dclau  pcr  aduetfitnum  coiidicionc  lUrandi ,  ftan-  irco  adui  fammoucatur  eique  taiodien^turli.  L 

'dnmeil  iuiiiiiniiaotvel  d^bidmaxtriiirie  klibqul  IStTruttrjjdf.  Atioqnifkllacilfe^cies  qnzdameft 

dc pctiurio  quxn yporf cac ,  qun3taiTicn  impuni-  fiqmsvltroiurctneihincdtfefentc/.yJ/^4ntri»it 

tum  di  maiuuruin.idcu  namqac  dc  pcnurio  >.]Uaeri  fuf.iti«l».Ucc  ideo  tamen  quieritutdc  periurio,ica 

iic£fiitecnec<lebet,qttikvbidecc^um  Sc  probatum  iuGurahdum  taaqukm  tbaii  ac  hullo  iuit  pr±(ti- 

etttnon  idco  tatnc  ptiniri  poncc.  Dtc.  Ncmini  tum  ncgligiciir,  quiii  ncmo  in  diufa fuahidieem  ft 

Mimitteodum  cft  vt  d&o  luo  &  p  ropria  ibla  vo-  conftjcuerc potcft ,  ab  aduetikrio  tansen  cotiftittd 

i  f  Q\!iacumqtteAatem«dione^isiioiineowur,£Mfa^ 
jufiuranduift^fiue  10 perfotkt[fh,fitei^^  fixit  pcenfebadidfc 

iie,volt)WUisft1iAagiftifi«fiM4eiMe^ 

Ibrtlifisreiimiuri^TeTurantecon^mnariinno- 
;» §.  1  oiUfiuHqiu  autrm  wttttetn?  itettiyie  ttiminu  piobatioDcs  es  accalk'. 

K  A  T .  D  V  B .  Noh  dcbet  'pHuittOttim  paAiiiuftnl  (uilivcl^fti  TttiiMifiieiijpncietfefQrtielitottiit  itt* 

Itlri  ptiMitbJftt)gitri  l.fiv»m  17.  f.f4&»qa»  tarptm  hoctnsfi  accufarc  fuffidr  acmraic  ?Q«B8tt 
ftrf  itcm  tic  cicpcriar.  /.Mififrar^ib)lk  L  iimrdtbu»-   fi         iaiiscft, 6c negaiHi iutaie )  Q^iil 


le^maiithtthtacccertlerttW/.r/r  i»/r.</f  /'««(i<'/'^rf.  'ftore  m  iudicio  dcfctatur  iudice  adptobltafe^ 

Arott:  ati  ius  pubtidiih  'mijdmi|iManct  vindtcta  ^nid  ioitdfias oac  iniqBius»  qoim dc  cniiiinefee^ 

ciui»num.nereimuit»iitihttWiailiti<il»l<iiw4i<Myw  Vi^ae  cifoMi  eii  ■heittuiut  titigthtiam  ioceitt- 

'MjlhflfrMUfi.AqiiU.LTSikbumMt  PdmphiUnn  9s  'i-  >•  t^ndo  prononciare,  cilm  iDdicibii$oinnibai|Mr> 

~itfo!ttt.    puMi^Ap^ic  ttn-.cri  ptsntim  deli^^  icdpniin  fit  vt  non  tiiu  ctiminnm  probtnoiiei 

^factaquxtwffhd'  ^ioi^  etgo  quaCQnqiie  ft^aone  Mtmciintqu^m  qnacfticfacc  nwiidMtia  d«io- 

^uis  comieiifaMit  pnoikere  ei  debfet  'iUtiQt&n  du  m,  refe  ?  /.  vltim.Coiiet  dtfrtkk.  Nam  6e  tnde  fit  vt  0«^ 

vthic  Vtpianiisltnbit.rcd  dcbuetuntmdpi  at^-  qoe  ex  ftu  confeflSone  exKaiudicnli  poiEt  qtne 

nes,  &cauic<thhina!cs:piari'crtim  lihiidenacde  ^  cfinii*e  oondemntci ,  fcd  feflibos  in  eant 

HkfefOtandoVoluht^ribquiid  cx  connentionctiri'  femopm  iirprobandi  cfimini»  gratia  LisfiHtpm' 

paromtn  cxrra  tiuiicitim  defcratur.Quirl  einni  .ib-  tt  »j.  f .  rltm.  itifra  tU  lig.  luL  dt  uduit.  quamois  <c- 

iuxoius,  quim  dcicicnfe «i&otc  aUbiui  uu^emcm  cus  iit  in  cauiis  diuiibus  L mnmdim  diuimmkh 


Digiii/eu  by  LiOpgle 


pE  HEB.  CREDIT.  SI  CERT.  PETAT.  m 

mmtitKr.jxctm.  Nequretiamcxiudicialifi  fi  dccriminc  agnur  cnminilitcr ad  vmciidam  81 

^onalitcr  ,  quatncx  ilk  cotifenione  cunftcc  de  psnam  publicam  ,  diflipiiiis  yidciur  vriu/iuran- 

.^Wnmdffe^iA*  l^Mfitmmn^fmfit  htmwfn  dum  viiet  ali^ashabeat,  nt  rcipublicx  pniud*. 

4e  (onftjf.  Ncmc.  riiiin  niiditnr perirc  volcns  l.mn  ciumfiac  cuuis  certumcftperpriuatoslidi  msiM» 

^  Untum  6.it>p.De^fik.i^\A  nec  «juir^uaju  cft  domi-  poflc.  Placct  tamen  lUa  dift,ndio,  vi  fi  dt  trcnte 
J antmembrontmiaoram  Lfikr  Amm  t|.  fiifr.giltj^.       aui  agcre  voiebar,  ftiratum  fit  exua  ludic  nm, 

-^i9«^.In  co  autcm  iurciarnndo  quod  nollri  nccct-  proUciat  iu/iurandtim  ,  vc  ab  accufiuiobe  adut 

^.J&rium  dicunt  &  aho  noiuine  vocanc  itippicciuiim  iummoueatur  0ri.l.fim*mu  iyi.fi tug^nmt  infi  ad 

^•quod  in  rupplemcncum  ptobadonum  delertur  k  kgJuLiiMt  Non canien noceatea  rcs  accuiatori 

'judice  ,  quis  tcr.ir  in  rc  taiui  nioment',  quanticft  publico  ^omlE^  vjndlAam  aiminis  publicam 

,'inicvita,  autcjfjlbmatk)  ciuisRomani  temtotam  ptoreqwiuoiunepofficnuiJaetiamprobara,vtCa- 

_  «"jRmifflitd  arbitiio,  8c  iariiaranclo  accnfitof i> ,  et-  ftreofo  att ,  {mruaricarione  ,  fi  iucbcis  authotitas 

iamfi  rcu5tlt.fciat  a  iufKu.ind  ini?  Ati]uc in  co in-  non  intcnicncrit.  Alionui  aut  cbllufio  pr<ibani'a 

v^terptetesomms  conicnuuiu,  quia  ncc  m  cxteris  eft,vtiniM.$.inpt«pulahbus,aacex  nouisinftru- 

|^icaufisardui5potantdinramento]ocamefle,vcdi^  mendscaufiiterumr^adanda/  imptrdtmt  5^.  mfi. 

ijcamaSdilMmomidi  ^jjnf.boc  /if.quanuiis  non  nc-  DtrtmduMt»  Sedfi  difercnrc  rcoa.cularf  r  iurauc- 

gent  petmitii  debecc  ludici  vt  leo  lufiurand^m  fit  reum  cnmcnadraififlc,  ii  c|  .id!,'ii>  cx:ra  iudi- 

hoc  defetai  etilmpoft  exclufiimjlprobationipnt  'cmmmhil  proficcre  iufiuraitdum  poccft,  niii  vc 

accufatorcni,adt6  vt  n:ca!itcrab(olucrcrcumdc-  reus  qni  dctu  it ,  boc  ipfb  CCitneh citra  indiciunt 

tcat  quim  fi iureimando innoccniiam fuam  pur-  confellijsenc  videatur,  atnon  eti.im,vfcx  cicon- 

gauerit  tx  AuibJUM»iunC»d.dtpteii.mdtc.qti$  uidl.m-'  felfioncquaeuon  nificxtraiudiciaiis  cft  condcm- 

/  dt(.&  jrj^nm.l.vbi  i u  C^dM  1*^.  Ctrntl.dtf«lf.  Id^m'*  lMii|K»ffic,o&m  in  crtminali'  usaj'  ptrnain  pnbli^ 

qucfercc.rjac.iu(amroatrimoniaIcmitaftari  po-  cam  irrogand.im  rcquiraturlcniciitiincclnffici.it 

uft  quod  cii ca  criroinalem  :  noo  i'o!iim  qnoa z-  cowkHCxo hrfttntm  -.depublu  ludu.  l.Jiu  fjftu  Dt 

tfxi magm  fit  monienti  ^  Sc ad  ftatum  perfonae  per-  {ofiad  & t  bib  rter.  Si  vc  10  in  iudicio  delutio  fa&». 

cincat  ix.  habt  ,ir  inft  r  fetuiriuis  ,  quomodo  poft  litaccnf.itori  a  rcn  liuc  rcoab  ..ccu  itotc,  non  de- 

Baldam  Caihti  iiv  loqtinut  :  (cd  ciiamqu  a  non  bct  uiJcx  cam  dclationcn  ndmittcfc  :  Neaut  rci- 

■''Hebcax  in  poteftate  pai tmm  efic  vc  matrimoniam  publicx  fijciniutia,  6  dcferencc  accufatore  nocent 

diilol  iant.qiiOti  (ui  nacuracft  nd  irultibile.  ^tgo  .ib/oluitur ,  nur  rco /1  nl-i  i;i(iLii.,n-,iu-n  ;ircii'!u  r.s 

ciiam  caula  maii:moniai|sexcij^tdc.  u  tagcncrd-  mnoccns  rciii  coiuic.niutur  ,  ad  pa-n  ni  icilicec 

'  litate  huius  $.eadcmque  rationecauta,vcvocanc,  corporalcm.Nam  inpmia  pccuniariaetiaroexcTt- 

l-nonacIi.itioni^,qu,i.  m.u  imoninm  quoddamfpi-  niine  publrco,qiiin  po(?ic;ctis  dcfc-rcnijo  iuf-tiran- 

xituale  cft      tnttr  i»tfar*lu  Eur  Dc  trtnjljt.  prd-  dum  adl. nnoccrc  libi  vtcx  co  uuciurando  con-« 

f^.  DEC.Generalis  cauoeftqu.cfacit,vt  quacun-  demnari  poffit.noftrinon  dubicant,8enosiam  dt'* 

que  ad  oncrcu  conue;  !  riir,  li  dcJata  condicio-  ximus.  Qu^nd  tamcn  itainrcllig;  n  ltim  mihi  vidc- 

ijc  iuf.iucM  proliceie  ci  dcbcat  lufiurandum.  tur  fi  contlct  de  dehdlo  adiniiro,necdeaIiodiibi- 

JJempequwao**^'"^''-"'^^ conftiiuiut  eft  iu-  tcturquamquisadmifericezififf.  ft^.ja/^.DrcoK/ijf. 

d;x  in  canl.A  yiio  vxd.l.wfr.qtur  nr.dd  ijeti  dtt.Yo-  Nam  ncc  in  cinihb^s  onimmodocondemnanduJ 

lenci  autcm  nulia  fit  iniuiia,  vt  di.xiiv.us  «d  1. 1  fiipr.  eft  is  qui  contcflLs  fuit ,  li  cius  rei  nomine  confcf* 

.Jbe  Lm^  ^.i.uDniiiid&dqaetpluMMcaid.  Dum  fus  fic  de  qiia  dubicetur  an  fit  in  renim  nacura  L 

ea  caurio  adhibc  tur  vtnon  adut-i  fu<,  a!iu:n  profi-  vlt.mnll.lctrtum  G.^.x.ted  tit  Nccquo  'c\  cinfiiio- 

ciac  mliuimdum  quam  .Aducriiis  cum  iplum  aui  di  aimincquodpubhciiudicijcjufam  hal.catla-. 

deiulit  %.fault.  'u^.Ln4mp9fit4quim  9.  S.W.&lfiq.  ca  (entenria  in&mram  irrogct ,  in  pf-dirc  del  itio- 

Sii^.  Nam  necpadumvnius  a!ij  prodcft  vel  nocct  ncm  au:  cfTr^luni  irrifiur.mdi  potcft.  Nam&in 

FHMf  17.    p**^     ttitptm.  vtrf  Mtt  mnm  fupr..  cnminibus  plei  ilquc  priuacis  vt in  fucto.  raptna,  Sc 

;^ftajtMifiminchth£aiuitt.tituL  OM(.fnkMrft-'  alits  nonnu.lis  idetA  obrinet,dequtbustamen  ne- 

^^Mtntieitt  &  tit.1nt.d!iss*ll.r.iftinc4fthui  l.fdptSy  mo  dubuar  q^nn  iuliurandum  deferri  tc  cx  co 

Vtfr.litntudu.  Qddmcraoctwm  in  cauia  crijw-  prarftito  iimcentia  fcrri  po(^tdi.ihfmtm  L^.S  vlt. 

fiali  potciit  iWMni  tens »  amrae  4  liae  inftitAa  & l.ftq.fupr. Dt  bii  qui  ^  0t.t11f4mj1mSJ.fi du»  r..f.idtut 

fiue  inftitucnda  ,  fi  modu  cx  aducrfnrij  dc!at:one  IidiMtH  iKfi  hti  tit.  Ncmpe  quia  mcmbfofura*^m- 

iunueticldqoc  indubitatum qu^icm eft  fi  de  cri-  dem  fuorum  dominus  nemo  eft  d.  l.hbtr  bom»  1^.0» 

.mincag.iturdtiaii»«^|jtiuatta«biifcadp<ji^  fnrmf.fuf.uileg.Aquil.  Sedexiftimationisfu.r  do^ 

i^dori  ipfi  applicandam.  Iscnim  fcnfus  cftcoium  minus  qturquecH.In  caufismatrimonialibmidem 

ierbonim  ^epcen^td&itm.  Nam  &  ^^^WS^^^  ^  traaatus , cft  fcdalia  tamendiftmaio  adhibc- 
^a&tonibusmiari  poflecotoftat  dnmiuflK'bulU'fip>  ^  At:Vt  iutifiurandi  delatio  admittatur  adproban- 

de xntetnclwiw <j«i^jo.  §,  1«  fopuUtihui  infi  hoc  titulh  dum  roattimonium  dumniod^  intereas  pcrfonai 

adc(!>  vr eiufinodi  iuraiurando ciiam  pjiblica a^o  inter  qua.v pofittnunc primtkm  contrahi ,  quafi ei 

con(umatttr  fi  non pec collufiddfcm  a^iinlfittt  i-»  noua  vo'uncateettamfi  c^ntradlumantca  nonfuiA 

^dem  (criprom^  Nimimiti  qiiia  hcitinpi^pu-  ilet:'AddifloIu«ndu  \ .autcm  matiimonium  qno4 

Jatibu  a£t'onibus  vrilitas  pubJica  quoati^  verie-  iam  contradlum  cfle  dicaitu ,  quodq,  c  fui  natura 

^t  ,l.t  1»;^.     t>«pMLuS.  adei  tC  nonJptJUgatur  iniliflblubileeft  propter  vim  &  rcii^ianem  iacra-» 

'3Dcuplctior  qui  habethasadionesantei^PjlKJirem  .  .nenri,non  penndeadmitti  dcbcai.idcm  in  mona* 

•  Conicftatus  lit  l.ptn.t»d.  poau  tamen  applicatura-  chatione  vt  poft  lacob  I'  trit;  bcnc  (cnru  Bnrtfluj 

i-ftoii  Lfi  qui*  td  quod  7.  m  frmf.fifr.  Dt  uiT^d.  Scd  &poft  cumCaftfcniis.lonije  meuus  quim  Accuti^ 
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%  f  Scd  flc (i  de  condicione  perfoiix  fuerit  iuratum  >  pfxtor iufiatandttni 

tiiebltur.vtputa,detuUiufiunuiduixi »  &iuiaftiin  poteftMeme»  tenon  eiacs 
nicaditm  em  iufiuiandum. 

&4ife(imtgs  ^4t.infr\naf.  infr.  ac  proindcemm  a<i 

jd%<.Z.Stde(£,  perfoiM»,  quiaim  (cilicet  nomfaie  ctiam  adlionc» 

coDiparatc  lunt,adcoque  vt  ndicariones /.  I.  $ .  I 

Rat.  D VB.  Dc  caufa  lUtuj compromiirum  fic-  dtrripitiik.  Quacunquc aiucm ad^ione reus  coa- 

tinonpoteft,  quiafauoreiuseftvtmaiorcsiudices  ucniatur.fi  iuraucricproficcrcilli  iiinurandomdtt* 

haberedcbcat  /  nfl«  dtpngumwr-^i.    dfltbcrati  fuprd  bcr  vr  didurn  eft  m  f.prj(tdmt(.Qiv.dmcr^r,xucn~ 

itmtft,  fnisrbur.  rtuf.  Tanquamqua:lumaioris  duni  crit  iuiiurandum  ,  ii  ijuisiui.iucrudcfcrcnte 

momcnttcAm  exftatu  pcrfona  iura  ipfitu  omnii  «duerfario  fc  noncflc  inilfiuspotcfta(te?Scmpcre- 

pcndeani  S  ji ahhepbui li:flit.  quihtu  nui  mpitr.ft-  nim  tatio  1II.1  facit  pro  iui.inrc  quod  aducrfarim 

ufi.ftUut.  qua.ndoquidcmrcsomncs  non  njfi  pcr-  vluoiudiccmm  fua  caufaconftitucrit(<  /  i.qudr.rer, 

^aium gradafontcomparanel.»./ii^'«A/far.fc*-  aa.wdtt.  Ncouc vcrcndu.n  cft  vt jufiurandunl 

WfM.  Ncc  fai  c  ricripctvft  vthominis  f^r.tus  quid  hocali]  profitvcl  noccat,curr.lit  pcrroniiifrimnnt 

natiira  tantamcflcpottft,veUlcgc  incuiufquam  &  rcftnduad  pcrlonasa^aoris  &.  rci.Quicnimia- 

fit  atbitrio  8c  p.^teftaie «  alioqni  (acild  rabuerten-  tat  fc  in  a&oris poteftatenon eAe,n6i<leoincatleiii 

tnr  omnia  &  pcruirtcntur  ,  pti;rcrtim  ciini  ius  nulhuscfll- po*-ciraic:nequc  rurfum.vt  maiorcsia- 

quodcircafliUim  pcrfonaECoiilliiuitur  afticiat  o-  diceshxccauraftatusnonhabcat.cumdmmatuc 

mncs  quia  indiui Juum eft,ficui  &  pcrfona  ipfa  Ltx  hoc  eafii  comrouecfia nt  voluniate  lirigantium Jnb 

«ttfifffr 9  ffT"'* fP"^  Atqui  adciufarr  fl.ifiisper-  vtncqucmaioi :bi!s ,  ncque  ahis  vllis  iudicibuso- 

tinct  vtquisin  .tl.criutpoteftate  fit ,  vcl non htji-  pasfit4f2./.i.^.iN<l(9iMri/Nriff/Fi(ii(^.  ncuinmKua. 

uc dc patriapctcftatequmtnr,fine  dedominica  ine6qiob(eraandameftaiiamcilehacparterat{o* 

I.I.C  fi  *dutr^rtmiudu.l.fi pntM  6.C.dtpcth  hnid  l.^.d'  ncmiurillurandi.ahamcompromifTiaut  fcntcntif, 

fdffc  vbtcMufpM.4gidtbt.i.C.itf4trftttfi.  Ergoncc  cum caufa ftatus nequc pet  comproniiflum dcddi 

dc  hociuiiurandumdefrrripotcft.licarinecdeft»-  poffit  ncque  pet  fententiamabalio  qoim  abaK^ 

tu  uo  iiitcrrogari  quis  in  n-.vc  jiotcPi  vt  cx  fua  re-  quo  cx  maioribus  iudicibus  latam  /.  ntc  fi  voltti$6. 

fponlionc  ohh'zcmx  Ififerumtbbtfi^iu  16.  fuftddt  C.itltber.(4afJ.iMiikr4ili.\bi  didmttdcmeSede 

Mtrrtf.  m  m. i*c.  Vndc  cft  quod  Ci  is  qni  tuior  cania popnlaii ,  in  qtia  tamen  ctiam  iQfiutandum 

non  ctatimeitoisanu in  inte  rcfpondcrit  fc  tuto-  deferri  poflc  iam  fuprJldiximus  cx  Uum ifui%^.S.im 

ccm  eflTcunlla  tamen  idco  afkionc  tenetur .  id  eft,  ftpukriim  itfrs  bM  tit.  licut  &  in  caufa  criminali» 

neqaideminteriognoria  Lvlt.  infraciuodfdlftMttf.  cfim ramenaliib  critnenfatetivideatur  qui  dc cri- 

4Wb<r.ff/f:^,<1<>iatUCorcm  cflc  qiicm,  vel  non  cfle  mi:  c-  t  ir.figit  /anguini^  pocnam  non  ingcrcnieiL 

ad  ftaiuni  peifor.Tpc  tinct.Cumfitcriampoteftas  trMafigtrtii.  Cdttr4aftaj.^^.i,f0aiftutfiifr*i» 

qiucdamtutoris  in  p.ipiUum  ficut     patris  in  fi-  ftirf*iiMMW.iii^.Necenim&tenircriinenquiiii« 

Buml.1  i»»/f'4iltr«ri/.Eftemmtutotiaputcftasquo-  randoneg.\tfcidadmififle,vt  bcnc  Accatfiflsao* 

dammodi  vicaria  patnx  poicftaris ,  idc&quc  ex-  fterad  (.frwcjign^tlanearquinimumeftpotentins 

liditur  ad  annuin  vlquc  dcc  imum  quartum  com-  efle  iufiurandan/ in  eo  de quo  ioratur  ,  0e intct 

pleram.quo isquifiliusfilir.cffici  am  patcr  actan-  qiios  iuratur.ob  £iuotem praBcipuum  & vnicillnfli 

quam  patctfan^iln";  dc  bonis  fuis  tcnari  polfit  rcligionis,  maximi  vci6  apud  Chriltianos  apud 

Ttt.qutb.tuod.tuttl.6nu.lnJlu.  Alioqui  fi  dc  condicio-  quos  cx  rcgula  iuris  pontificii  fcnundum eft  in- 

ne  perlbnciufinrandum  defeneJioeat,  eueniecvt  ■ioltbilitcriufiurandum  quodoinqiie  feniaiipo« 

eriam  intcr  alios  fcniari  dcbcat ,  quod  fupra  dixi-  tcft  citradifpcndium  falutis  .i:terna:  (4if.  cum  ctn- 

museflc  conira  naturam  iunfiurandl  Sc  mentcra  tin^M.  Extr.dt  iurmr  tdf.  u  Dtpactin  6.  nifidolo 

Pnetoris  f  fen.infr  dJ  ndm pefitdtptm^.  \.-9li.&lfiq.  nudo      meni  «XtOttum  fit ,  aut  pracftitum  con- 

ti^TdhHtit.  Df  r.  lufiurandum  non  tantumadpc-  rra  boaMnioiCICif.llM^«^fMri«Md(fifdL.i»si 

cuaiaspcrtinct|lcdcdiraadrc$oamcs/.M{/S«r*»4«OT  utO. 

3  f Vndc Marceiluf icribit,etiam de eo iunuipofle » ao pncgnas fir mulier^ 
vel  non  (itidc  iuriiurando  ftandum.  deniqueaic»udepollemone  erat  quxftio, 
Teruari  oponere ;  fi  fertc  quafi  prxgnas  ire  in  pofleflionem  volebar ,  cum  ei 
contradiceretur,vcl  ipfaiurauitfc  prx^natem,  velcontraeamium]meft,nam 
fi  ipra,ibit  m  poifeflionem  (me  metu:U  cDntraeam,non  ibit,quamuis  verc  pr^-  ) 
gnnsfiieri^proderitaue  (inquit  Marcellus^mulieriiurantiiufiurandum,  ne 
conueniaiur  quafi  caiumniccada*ventrisnominefiieritin  pofTefsionemjn^e 
vim  patiatur  in  pofleiTionededad  iufiurandum  eoufque  profit''  vt  poft  editum 
parttim  noo  quseratur,ex  eoeditu$,annon(it,  cuius  cnfc  dicitur,  MarccUustca- 
^t.& aitjveritatem  efic  quxrendamiquia  iufiurandum  alteri  *  nequc  prodeft» 
jieque  nocec^matris  igituriufiurandum  partui  noiiproficiet,necn(^Bdbit,fi  ma« 
ter  deiulait,dciuretur  ex  eo  prargnansnouLeise.  ' 
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DE  REB.  CREDIT.  SI  CERT,  PETAT*  los 

y^.^.F/tdeUltiluibtt»^  '        ^  '        cos'f"^tcrquos  iutatumeft.hon  tanmmpro 

r>. r^iih^^afi.^^^'       -  'jwc^unipfo^c^cdcuaraprovcritatchabcatiirtncc 
r.^NdnftoWAmiM  ili  nnfter  fttt>rtt-'  vUam  qocftioni  locum  ampUQt  relinqnat ,  an  yt» 
j|nans  nocnc  qiiin      partii  quoqiic  ipfo  qu.xri  Sc       ni  (it  nccnc  id  dcqao  iur3tumcA/.5.jf.(iLir«/.iMm 

"  tra<^tAr<  oportcat.  Cuv  cnimdcmulicrcan  litpra:-  fojhAquAm  ,'i.i'leHmqu$i04nfriMUlrir.  Nooiginit 

gnans qu«ittir,iiili proptcr pamim }  Masini^ ret6  accuiationcm  calumniae veierlporsftiAlioqoinoii 

cumquir.tiirdcmulicre  inpoireffioncm  micrcnda  «am  dc  calumnia/cd  dc  pcriiuio  quxrcndum  c(Iet, 

«entii^.  non^inecxedickoptxtotis.  Vemremcnira  de  ^uotamen  (juztiuonfoJct  contta enmquiex 

lor )  ro eo , qiiitllm  vrero.necaliaiioo  neoeffinteittris,idei^adaer(ario defetentemraoic 

edidi  fiiit.quam  qiiia  pra-.oi  ficn.i  corum  libcro-  ii.C.hoc  til.l.vU.infr.tit.frtx.^Ncc  protndepotcfthcC 

jpimqutiniebiithuraanisrunt,  cuiain  habuit  :ita  muiieiquziurauit  iepcaMnanteni  noBcfle  veseii 

.  cot  qui  nondnm  nati  (unc ,  proptc  r  1]  ^cm  nafcendi  «Aionem  in  fiklam  qooe  darar  ad  id  qtiod  mtereft 

fOtiDeg1exiil.i.mpri)U.iefaur.inpeff.mttt.  Imofa-  inira  annum  conrra  niulicrcm  cjuxcalumnixcait* 

Uorabiltor  eft  cau^  pattus  quim  pueii  iamnacit  iiimpollcilionctuilic  probatuipmnibus  quonim 

quiap.ir(iiiinhocfaiiecurvtnafcatur,pueroanimi  inceteft,iinffimeam nonfajflefiiic  fubibtutiiintt 

,ytdiinnaaciofiumliamiiidaeinir4Mrtiis^turin-  iiuc  cohcrcJcs  vcl  qm  ab  incTAato/i  parnunon 

eetimaienduseft,  qui  non  cantt\m  pare<>ii , cuios  fuiilet,iucccdetepocuiiiait<ii£(.t  i*  )).M«^pfl;kj6m^ 

clTe  didtuc ,  vcr um  ctiam  teipub.  naicimt.  d.i  t.f»  HMtrjmm, 

't^ffmndim.   Ideo^ue  vtvencerin  pofleffionem      b   SedstiiiiftirMHdum  tivfjutfrt^.  Rxr.itru 

mitntur,  mulierem  omnimodo  pra-trnantcm  cllc  luriunadumiotci  cos  iakcm  intcr  quos  iuratum 

oportct,ncc(uflicit  vtprargnansciredicatur  <i./.t.  eftproverieatelubetur,  vcmod6  diximus.  Atqui 

(§. I.  Atqni  tufiunmdam  nuuris  pait>n nequc  pro-  partus  quandiu in vccrocft  nihit  niA  pars &  ponio 

dcffc debet,  nequcnoccre ,  vt fcriptumeft in fine  quzdamcft vilcerommatiis/.i.J.i.w/.iff  ventr.ifijpie, 

huius  i&M l.i.in prim.ntfrM fi  mulier  vtntr. n»mm. ut  Non  igitur  fieti poccft vt  non  habcatui pro  vetita- 

^tft0kmn.c0tf.tg.iket.^tfp  deco  i  irari  nonpotcft  tequauiumadpartum  ,cum  habcator  pro  vcritaic 

anprxpnansfumnlicr,  vc!nonlic,ncclidcco  iu-  quodadniattcm.DEC.Nonpotcft  iuliurandum  v« 

ratuin  iit  iutiiuraudo  flari  dcbct,nc  pattui  proticiat  nius  ncc  debecptodelleauc  nocerc  aheri ,  nc  alteii 

iafionhdiun,  vel  noccat,  &  ita  fruftta  iuramm  efle  pcr  aitecnm  iiuqna  comttdoinfecatat  vel  ios  ali- 

app.ircat.  Dr  c  lufuirandiiin  qni  km  m.itris  partui  quod  acquiratot:quod  vtnimqHcabhorret  asquc  i 

licquc  prodcfle  debcc  ncquc  nocctc ,  fcd  tamcn  iutis  rcgulisi.iM»  dtba  7  +.  dirtgul.  utr.  LfttpuUtuiJiu 

»oaeominasraramelledel»et.iiuepcrip(am  mu-  ^i.dlter.DtveTl.9blig.Li.qu4d  fiMrfci;«n.Atquima* 

licrcmfiuccontracam  iurctur.fi  fortc  qaafi  pt«-  ttisflcfihjpcrfonsiuntdiucrl^ncjn  quidcm  quan- 

mansnotuctit  irc in  poflcflionem  cum  ei contra-  diu  parmscftin  vtcroac portiovifccrummaciis ied 

SceteCUr,quafiprargnan$nonelfet.Namfiipfatu-  vbi  cd.tuscftcoipieqaeefle  homo/.;«/4Wlw9.J.i. 

tOlieckle  prxs;nanrcm  cffc  .ibitin  poflc/Tioncm  ii-  tidUg  ftktd.  Nos  autcm  tradamus  hic  dc  partu  iam 

.  Mmecnenamiivcrcptsgaansnonfucrit^nccpo-  cduo.M.iui$ergoiuxiurandum  ncqueiliipcodcf^ 

terit  conaenjri qin^ cdnmfiif cea& vcncrisnomi-  ie  nequcnoccte  debet  tanquam  leslnter afiosaOi 

nr  fu  ?rir  in  poflcllionc.  In  eoquc  proderit  ipfi  iuf-  d.LndmpoJ}e*quiitt  9  f  p/r     Lftq.  infr.  i.L  .  in princtp, 

iutandum, itcraqaene vim patiatut in poircilione,  fimuUtr vtiur. ntmu.infff.Xtt. tit.  Ctd,  im.MlittuS» 

^  prolnde  non  fruftcainretpofitum  did  polEc  il.  i.  Qnemadmodum  neccnabdio  matris  hocetfiUo 

j.ift priuc.fi muUtr  vmtr.nem,iH  pofi.  ulumn. auf.  cf  dt-  I  trunfd^ioHe mttrii i6.C.de  iritfiftS. 
€tt.  Non  cn:m pacuBvciliGaseft buiufinodi  luttiiu-      c   /^iufiurundum  ^(ifmw.KAT«ovB.Iufioran* 

landi  cii.m fleaninen^iaalieti  prxftita  vencrisno.  domfilithiroilias  prodeftpaccMcmidomiaof.//^- 

mincielKcucnda  finttanquam  indcbita  ,  fiqu.in-  ntui].c;-feqq.injr4boctit,  Item  focij  & corrci /hpu- 

docunque  poftieimoIieciscaluiiiniadctc^tuiii.lL  l^n^h  Ltidiuiyi4dtmdittmmUiaduolimxi.infruit»t 

a»(.inrerr/f^  &infamianoteiBirinnlier,iqucodu  tn/r.Ergoeriamvniustufiocandum  akeripiodem 

niccaufa ventrisnominein pofleiEonefiiicLuMiS*  intcidum poccd  aut noccrc.  D  e  c.  lure  poteftaris 

U$i9.fiifMbiiqttinot.iitf4m.  ^'v^  fic^vciuiiucanduma.filiofamilias  velfctuoprxlU" 

^    «   1SUmiiitia0turqMdl!eMumimtmift.KAt.nit§,  tompepiidelnbcatiiracfiipattciplb,aut  doming 

l^er calumniam  in  poflcflione  ventrisnominifiii^  pBnftinuneflec  Iftmit 79.  hfrt  de  ttqfor.  birti.i,iM 

fc  inidiecdicitur,  qux  fciens  prudcnfquc  (e  prz-  frtmif.fi quiiifMnt.mtnmn^t:  Infodrsvcrd&cor» 

gnantemnon c(re,voluit in poilcifioncm  vcnireti.  reis ibpulandi ius focietatis  &indiuiiionis/.  ftvnm 

L\.%.ftttdmniam.  Atqui  nihil  vctat  camqtiziitiac  X7.vbidiximus/«/>.(/<^4£(./.^w9«ii««i29.i»fr.<ir/f* 

fe  ptzgnanrcm  cflc  vltro  pcicrarc  &:  fciie  fc  pr;r-  &«'./f^.«f.&:  vt  Accutfiusloquitur,aiiusillccuiiufiu- 

^  gn.antem  non  cfle.Non  efl  igiair  bona  confccutio,  randum  his  cafibusprodcil  fingitur non  alius  Fad» 

vtinuiicr  quas  iurauitfcpr.-tgnantcmhoncirc  ob  liuseft  vt  ioliiuanduin,  de  vna  rc  przfticum  ad  a- 

hoc  fiWumdccalumniaacc.ifari  nonpoflit.Ncc  c-  liam  dc  qua  iuratum  non  fitcrah.uur,  fLincct  li  ve- 

Btmdolofum  mcndacium  carctcpoccftcalumnia.  niattllain  confequcntiam  ciusrcidc  quaiuraiuni 

;]>Ec.  £a  quz  ^fa  exijlitharione  deccpta  cft  non  cft  md.ifiiiut  %.fiquuitfmutitii^. bttcttt.Ac  proco^ 

gcftvidcripcrcalumniammina  fiiille  in poiTef-  ratorcalia  quiftiocft,  aniurarc^veliufiurandum 

icm /.M  qu*  >  ifufrtdthii  qut  mt.i/>ftm.  Non  po-  defcctcpoifit^dcquadiccmttsadtMMp^M^aAm 9. 

auterik  aon deeipi4al&  exiftimatione  mflier  >yiifikmiM&JiLI4imMim  pttutmmim 

4      urari  iHtcm  oportet,vt  delatum  cft iufitirandum.cct€rura licgo  detu» 

Ii>vcpcj[Dcumiurares,tupercapuctuumiuraili,  ,  ■ 

.       .  Tom.lIL  '  ^  .   \  '      I  4 
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^^H^tur^ffi*  ftjndtim'  quo  dclatiim  fuit ,  nec  alia ,  mco  iudici'6 

rciercndircUtivc  iuiuiurandiiaciocftfiiiuisrado* 

.1tAT.nirB.Noii6mpercoii(bnafueftnleraiiii'  nem  rpe€bmus ,  ponus  <^uim  quod  lub  Vlpfmi 

tandum  prxftari <ju4'c  dclatum  cft ,  fcd  cx  diucrii  nomii  c  '['libunianus  ni  fallor  dc  fiio  aildiclu  in 

latc lecum  vel  pcrfonarum  qu  buidam  cmcigcn'  dtU,^.n$n[tmftr,\\. ad eum locura  dicemus.Qjpm<> 

,  ctbutqaaviirretateni  polfiintinducereafitctatque  uis  ceiitari  poffit  digniotein  cfle  cui  fiiccatnuiw 

alitcc  conccjnio  iinifiurandi  ^iflicio  iudicis  ccimi~  cum  qui  iuiatcx  rcIaLionc,  qnia  iurandinece/Bc^ 

naiTda  cillMfmMidiim &MlfuumMt  ^4.  ^Mmfimftr  wm  przcdam  habec  niii  nulidm  cedcte ,  cum  m-» 

ti^dbie  fjr.Ttii  lirdt  loauatur  Vlpianutdeluiein-  men  non  quafi  iutamtus  fleiiiltflet  iufiuranduiB 

r.indorelato,non  aliud  timcn  iiinw ilc  d. bcr  in  fcdquaniuraiuro.  Idqticipfbciiam  llatutonoftiw 

ddaio ,  quia  &  qaod  rctcnur  dciuiur ,  idquc  cx-  de  quo  diximus  benc  comprobatur.  Non  ciuin  e* 

preinm  vecete ftatntoSabaudic  apnd not cantiun  m.cnr  Attatum  modrrandi  iurifiurandilacvltftr 

cl^  vt  dclationi  iuiiuiuraudi  poflic  cx  iuila  caufa  iu-  tcm  iudici  darec  (i  iuris  conununiitaiioiion  aliild 

dcx  qiKiiii  vciic  adtctrc  modcrationcm.  Ncc  im-  fuaiiiiec.  Fiuibaeiumltacuto  cauetur,  quod  iure 

mcritu.  Qujs  cnim  fetat  fcnatorcm  vel  aliam  da-  communi  permicurar  /.  imferdtms  {o.  dtrtb.  Mutbtr, 

n0tnumper(Aiiam  cogiiurarc  publicc  populo  in  ii(</i<f«/(^JMfli(.i«^itf</«j(.c>iN(ir.Optimae 

eaniremadr*  uumcampaiue  vtficcoouocatoru-  tionc Aatuium  nodrum fubnixiim eft ,  cijmnimia 

pcrtelii^uiis  fandli  Anconi)  de  re mtn jnu ^ebcto  dcfciendi  prxAandiijuc  lutitiurandi  facilicasple- 
aliquo  Si  qui  dc  fcce  pupuli  fi  .deftiente/  Qiijdni '  oiqne  fiiperAttioGs»5eimpiob8nda<  f  rmulasin- 

Ciltcmcx  caufa  ncccllitas populi  perfimitumcam-  uexi(Iet,qua$permo-'Ciationcm  ut.lici,  r-ftringi 

panz  conuocandi  nccciTitas  lemittatur  i  Quid  fi  a:quum  fiiit  ne  let  taiu  iacrx  xk  rchgioU  liipeilU- 

laperftitionemaliquam nnfcucnc iv  qui detnlit iuf-  tioncm  aliquam mifccri contingcrcc ,  parumenim 

iurnnduniJ  Curnon  iudici  Iiccac  dccerncrequod  diftat  fiipetllirio     un  Kra[c,lucr.i  rclii»ionc,& 

pallimapudnos  dcccrncrc  fcnatus  lolct,  vc  cicia  piccacccaiila.n  h.ibcai  .cnij)etcnim  &  antc  omnia 

liiperftitionemiurecur}  Dlc.  luliurandumqiiod  ob(eiuandumcll.vtiuiIurandttmfitlicitum,eaque 

ah  aducifario  dff-tur  fircm  iiiJiLio  Itucextiaiu-  cognicioin  iiidicis  arftiniationc  cR,6c  modcratio- 

diciumironfadiioiiisipc-cicmquandamcontinctl.  ncmplcrunquc  exigit  nc  Hat  ilnc  tuin  quod  alio- 

x^.  qniaetiam  quod  inuito  detertur  in  iudido  quin  efletbciium  ;  Gcti  rum  vbi  conftai  licituna 

prohiillir  I  rx  vt)iiiru:ir  dffcrcntis  licct  nou  cx  cllo  iiifiuMndmn  pcrquod  lihi  quis  iurari  volair, 

paitiiiinco!uuncionc.Tr.i  ladioautcm  non  lit  ni-  duhitari  nun  dcbet  uuinidoncum  (ii,  &  co  iplb 

firx  mii  tiopartiiim  conlcnfii  ciii  neqneaddi  ne-  raodo,qiiodelatumei%p(«ftandurii,tiiendumquc, 

qiu  il  c.atu  quicq  am dchct.  Conicnfus  cnitn illc  vt  lcquituriv/.newcw  j  tnpnni  infr.  Eigofi  dctuli 

iiidiuiduutelt,\t  momntbusconttat^ibusi  cumtx  tibi  aiuurandum  vtpei  DeumiU!es,tuvei6peica- 

W^*  1)9  tii^*dtvtrhM^lf^*ionueM*ftMam.  puctuuin  luraftivel  filiorum cuorum, non  critta- 

«Rfr.  Alioqui  dci  pcictucis  qui  i  liurindnra  do-  cuin  h.ihcndiim  iiiJlurcnJiiin  vr  cx  ^Mpianoic  P„u- 

tulic,CUmt>ona!iaitgc& condicioncKteticdcla—  lolubnctcnr  mhoc  s,.& m  iegih.jiqq.  quianon  co 

ninis  fiiiimque  adoerlarium ,  quod  perdurum  fa-  modo lurafti  quo  dclacum  cim  Aiit,  fic dfdmuitfr- 

nc  cftncc  nift  oinnibus  aliis  probaiionibus  dcfi-  ftituta  hcrcdiiacc  fidcico  nmiHaiia  non  ttanlirc  a- 

Cieiitibus  faaenduin  cft  *  iudicem  iu  cauia  piopna  dboncs  ex  SC.  TrdKBuuu  niii  teib:uta  iit co  modo» 

conftitorarus.4iff.tjfi»«friim9.  f,t. iufid ittmM.  quo leftator volnit  IftittSMMva.  km^. %.vl».t.fr^ 


CffUr.l  r;/?r  5.^  penutl  tnfrJe  doh  mdl.  ixicpt.l  vlt.  C.  ced  ir,f.  ad  '^e/.jnifirrfnl.um  Ttdl^ijiium  l.Ji  iniiHcr  ,  9,' 
dtfad.i'ti.mft.&  vtndtt.  1-  rgo  vel  iccufandura  om-  ^jix4^t  mfrd  dttur.dot.ltJiquic  Accuiliuseciam  adno» 
nimodo  iafiunndttm  eft » vd  co  ipfo  modo  pra:-  tauiti 

4.PAVLVS  libioi^adEdidunit 

"^^El  iilioium  tuorum. 

Hel  fiUonun  fiioram,per  (afmem  fuam  aut  (ilioruni 
AdUVilflktMmUitrtHlh-  fuoramiurarc  inrclligiruc,  acnroindcicfpcLlu  di- 

uini  numinis  ,a  quo  lolo  cuiullibet  falus  pcnHet  L 
ItAT.l»VB.Tufaiidumeftpet  Dcum&percrca-  quiftrfilutm  );.ii^.licirom  ergo  iuliurandum  eft 
to:cmnonpercrca'urama!  quam,alioquiqu:drc-  licet  nuUa  Dci  mcntio  fiat ,  qucmadmoduin  5c  (i 
Ijgionis  £c  ianditatis  oblccto  in  iureiiuando  clTc  quispergcnium  Piincipisaut  pci  foiutcmCaeiaris 
poteft  (i  aU|  qu)m  Dco  >  &  pcialium  qoabn pet  quoai^enicft  inttti  fibi velicf/tbM t)  jf.vfr.ii^Pla- 
D  Lin.  iurcur  •  Acquin  ts  qui  per  capiit  fuum  iurat  cct  tamCB^IIod  noftri  notantt  hodic  inrcr  C  hri- 
vcl  ii'ioium  fuotum  pct  ctcaturam  iuiat  1  non  pcr  (lianos  iutandum  cile  Deo  &per  Deum  nouuna- 
^^eatorcnitnoneftigiKncUdtom  hociofiurandura.  lifflinon  per  creactnamlicdtpaEceitadiiiininiuiiii^ 
aecpetininendiim.O«c.Qaiiiuitpetapticfiiaiii  niiinnwnm  cfla  vidcncui; 

f.  Vt»iAMVS  Iib.u.adEdiftara. 

T^TOn  crit  iuratum  habcndum  iufiurandum  qubd  fi  exegi ,  vt  pcr  (alutem 
^  tuamiurares,  6(:iura{li  :  ftabitur.  omnccnim  omnino  licitum  iufiuran, 
dum  %perquod  voluicquisnbiiurari ,  idoneum  q^.U  ,  fi  ex  eo  fuent  luracum, 
piaetoridtuebitui* 
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"^HH.HVSkfifi.      «^  -  tUOtXimcaputitirej.Sed  non  pato.  Alitidcnimcft 

faftre^teiJmuamfalirfem.alfndvttA  pcrcaputll- 

ft*l1iMjif^J««AfmMlM^nii]fh^».W>yr  Sf*/UUi  tipotrtmm  iaittrcs ,  adhuc  Imd  cfTct  ii  pct  ciput 

itifr  Md  sc.  TrtM  AtqtrfilMlinidlHn  Dtto  pr«ftK  fiHo.um  ruorom  AMlMt,  ittaidneVvt^f^lttteift 

tum  twyiipolici  iUcnaHflHte  pttfiUto  per  faWttD  tmm  inratcs ,  nofi  potci  h  itirare  pr r  fal  rcm  filio^ 

«■ppVfOa^imnlrir.  f (itMMMim  iicrtfiuritiii  ittmtnornm.Alucnimcrtfaiustua,aliavcr6falu* 

WlAillt  lolcn  iiia.  lum  DUl^impKHfthiWrtif^  HiOr  mtDoftKtuMec  ailgiWJttitOm  cotfh^tiosln* 

l»«irttiMM  pr rgo /7Mrf</M^  Vt'ck'(}ieCrdhc,Sc)cro  mi  porcftcx  lcgr-  prarccdrtitt.qi!? altci iu? lurccoh- 

.  non  Vlpiani .  cnt  t.imcn  botiA 

^l^.t*]^  n.t»tcncga*fpoteftquin  is^iiurarpcr  comparatiofi  fctufetiroTftifafiurandttmVtpcrftL 

fthltem  fttam itfltft etiaMllll^^a  diuini  miminis  U!tcmfijrr5,tuoramfthorrfm,t6^acpcrcornmca- 

i.Hii\ftrf£liitm%.!^niMMiksiBih^.fttitA   Ergo  put  luraucm ,  ant  cnntra ,  nam  iocei  capuit&  lala< 

»cam  habcn<4*m  cft  <«Iiiiitimdttm  qiio  qias  pet  teM  ttiltfllid(eteft,nifivH»okltli'lbM6VcdiSti. 

«awft&u«aotpcr6li»fmfoamiiiraiiit,qt!»muis  a   t)mtmm  imnm licitum  iujlitfMkMt.  Mal^ 

lla««mcfifilf»tvtptfr Dcom  iuiarct.  Dic. lurif-  Accarfmsnoftcc  lobiicitcx  cptiontm  Ni/i ft^cu'- 

iuitt^4«ita(kftidi^oimp»ci«k6ft.Vrjka!^ft^  Ittniikttftdhihettttt^ni.ffdfiqui  tnftrttt  l  ^ 

tutti 

aivHbjli|.jMj?yirir,  Tbi  tiffrtd  iflicitta  Ti  .ippdla- 

himcftinh  irandum,  VtperDeumiurcT  ,iurat  pcr  tnr.Qttod*»r6a  Pritorc  rcmittitiir\i  iii  'pc  ic  d.K 

caputlauraautfiltortmiiuorum  Ncc  crgo videmt  fM4/ii6ch«lwiMir,  non  quidcmlliiciiumell  fcd  ta- 

fmxtan,  kc  proto*e«i  littegpo  olemnitet  ittiM-  iheb  eft  iinirik  cnm  quoqObtttrt)  Aed 

dum  cft.Vtfdcm  VfpitnnSnofVei  f  ribitinf  tfutptr  cft  qniitur.icr  rcdaturiima!;quid.vcIJ&CHirum,ni- 

£^m.  Plaa^A  ixcgetima  tcvtpcrfalutcmtuam  fidctpoftcavclfac  at,  nccada  itidpro3ellf- poreft 

lMM»»8tt(i-t*t*4Sft(^  «ram  iuraucris ,  puto  htait  i^iiiAlprarbendjm  ctt((am|Writtri],idco^c  b»^ 

!  nf^iiraRdoftandamcfJc  :  tdq  ie  Vlpianiim  h?c  ncacfa^picnrer  I^tjtofts  remittcndum  illud  puta- 

fentive.itAaoprindpioiiiMn  legis  cnm  fine  Icfiis  \xcmmLb*ef(T^4i6M^Mc9)idu.&4tm9nfir,ScA 

|Hi.»iCli!WMi.<t^t<i  «MfMifift;  m<mi6'iriiia  HdA  )M^dMt  iofianaAcfm  llHid  nifi  ad  inftitoriot» 

|i;rAcftld  bfOintcrc(l,ni/i'  u  lovcrbotnm  fynoan  ncs&lcgatavclfidticommiflfaqOlbasiarandicon* 

^tuk  p^iUiicem  iiitm  iuret,  an  pei  capat  ft^m:Ve  dicto  adlcrtpta  eft,  nos  de  eo  lo^aimtir  qaod  ab  v<> 

tt4<>f T^F>('^^^^  qti«d^irtltftttl,iiio  tootlt  hcigit6ribakdelinnm-cfft«liRli!tet'n  iudidd 

Mn^ctieoilidciczqaipollcn  ibus  f^at,  n.^mftclo-  fiueextn  iudicium,quod  cdm  licuum  eft  nun> 

filBrtaAcitttrUiBcie^oomudo  iioftu vuJgollBi^-  ^»th  i  PAeoeeremittitur ,  ftd^  eo  fofo  remitti 

lignnt  vt  ititiitttSdo  ftanduBfit  fifrcnf deu(liun  eft  potcft  qui  dietidic  fi  foitc  coDttetitus  fic  voluntate 

iufittrandumvtpctCduiirtfitbaiti iiircrpcrfalutcm  fiifccpti iurifiiirajnldi|.rlr.d*ljw»«.ijif5'.  niudcert^ 

fuam  iurauciicridiculuin  ell:,  Sc  cx  tta  oainem  om-  non  nulc  Accuifius  cx  hoc  loco  nOtac ,  fatis  cf  fi 

flftib  'iiWilBttiiittl  dlilt  liet' AAittildi  "Hl^  fiat  aliquid  ad  voluntatem  eiu$  cui  fit.  Itl  cnim  de- 

Ctquinfic  flcfCTriiufiilrtndifm  poltit,  vt  bcrfalu-  mumacpropriff  ri^facerecfl/.yfrww^.jl  oninuptcu- 

ttmttfattn ««««/•^,Q!g4*l&P&g^ ^^**^  nU,inf.dt  fu»4Ut.l.umbb»M:ur  6  §.  i.  quib.  med  fign^ 

mntHitkdque^utdti»  rua  verf.l. 

ttibtfinbtum  ruorum  )  Oflcndir  cnim  lcx  nrxce-  t^lifMifi^t^gdiitif^d^tijkfUl^  ^ 

WbliiMittteteftanpttnrumui|tt  m^wmUi.¥liX^, 
1  flDiuus 


^iAft/t  tiit  fJilueftirtiiiMtttynettitAll^iMtiisafli 

Miiiiti  I  iii*  iiiiiyftWiMitfci*"-'-^  -^T^iii  frt^io^nii»! 
^nRi  ijiuc  ^wiwummii  i  wiiiimfcni^uiic  naiioinn 

t!t&  ^iMfutalian  <]«od  {«6{M|  ttHlntft  1!ipt^ftfrto^ 

«leittcttDN)  lfit.Ne|^llltMlillttVaft)  KnWodiMii^ 

iurandoibndumiioiiefle.  Q^i  aflinnatiuam{>tvt- 

bant,  intelligutltdefiipcrfbtionc  proprta  pbblic^ 

mm  iiHprobiM^  vero  nq$atfeim,  Ae  pr«|irMfif- 

perfbtiontpublic^iitVprobaia.  Caftrcnm,  ^uine- 

gitniam  magis  piobat  «^eh^pcHltieRtiptunl^ot 

Duii  Pi) adcumcaibm  peninere,quo iufttirandum 

funplicitcr  dclacom  fic  inter  eos  qai  finc  eiufdem 

rr])gtot^ifc ,  <}aorum  nrtm  yti^if^^liqoitft 
IttWcrfHtfoticm  habe»t  f<;cttndu»^  qtiahV  iiMiltitrrir! 
Mttm  probo  cxertTf»*tifn  quod  llfe  adfifrtdeed 
^fonutr  peraliqfleBifaiSifltrni ,  fnqirit ,  ih  ijtttth 
iubcbar  dcaononcm.Rcligioctum  b^,lSrdcTtotib 
«M  ib^OfttiiocliiiMcvidM  qaedRam  cXetiiplOi)! 


lidte  jf.  adfetri  pot^  apttd  Chriftifttcie » ))rt)» 
ftiiatri  fu^erilitioncm  nulkm  agnofcUtot,  qtia;  notl 
fit  publicc  iitttfita^ca.qui  tamcn  cafiis  tti&inuik 
\.feij.  kcfc'riblbacKAiM  Di^iusJPitts  adp<a«UiD»A 
mfidtlc^  ,  i)ttbfuin  t6t  ttaAtfi:re  fupetmtiOne^ 

Ei^pitd ,  (^m  VtSc  efiet  qairqtiam  qui  non  prd^ 
lliqUcm  DlfUm  6ccuiiiri  atiqua  ropciftiria^ 
Wfct:nifir6ttU  adChtfftfa^oS  potiiitIef|ytS{it 
Diuus  Pius  quorum  religionem  ethnici  paffim  vo* 
<«ibaiifc  fcpt^rftrtiorttm ,  prilehiVn  verA  Vtniana* 
noftetf  Vc  iuit  illc  nommt  Cirrifliano  inrrftiffi- 
mus,adeivt Chr^f^anM exorcifmtj  vtentes,  im. 
poftorcs  appcUet  in  f  i.$.  ^iiinlit^» i»jfr*  A  rtfr.  rt^if, 
quod  iam  alio  loco  a  nobis  obfeiUatum  eft.  Scofuc 
igiturcritfi  paganusiufiurandiiili  Chriftianodefe» 
tat  vr  luret  forfl  per  ^onetn  aUt  gbffi'um  anr  falu- 
tem  C«farts  aur  per  faluta  fuam  vt  in  Lfidap  i  j.  $.p(r. 
l^^ptfXbMllii.lhf.iUii».  Chrifti&nnsaarMiqtiii 
per  crfattjriiM  Hirhfe  prohibctiir  iiVict  PCr  Chiil 

ftm(hstutn^arsfmii«dicfit,peilacxOiim«i  Chiith 


io<r 

Euangclta  wn  efle  ftandom  hoic  iviiiuando  cw- 

buain  prjUito  contTaformadcIat.im  &:ex  proprii 
£ipeiftinonciunatu.  IraiMiiro  Vlpunus  ^  Diuus 
msioqneretiiiL  Atquihociniquittimain  furrit,ftc 
naruf  .:c  cucnirt,  v:  tali  dcbtu iurciuranJo  qqale 
Ci  i  ltuous  liia  tel^igione  prxftare  prol^iJbieator, 
nnnqoani  po/ncjUinitandovinccre.c&muatcn 
pjgani)  Iis  liie  poJTii  cum  Chnfti.ino.  luris  autcm 
iaiiof.icia'. ,  vtinicrquosomaes  liicflcpotdldcT 

cidt  quuquc  litcs  Se'comceaa:fi«iiitetur«ri<lb^(r 
lint^,  quaniuis  Rotnanorum  lcgibus  &  moribus 
Ciltihiana  rcligio  publict}  unprob:iuci]ct,non  mi* 
nus  quain  hodic  apuJ  nos  MaJloinetica ,  non  igi- 
lur  dcfcndi  potc  A  ncgapui  ledbio,  f^ d  a(Hrin.iuui 
qoi)iseftFlotciuii)a,om|)inv>do  r^tmcndacU ,  vt 
hinciurtturanilo  qnMtidiiiilfiaiuis  iwo  luamieli- 
gionci>i  pi.ill.ic:  it  ll:'.iulimi  fit ,  Iicct*or.tia  fiti  - 
main  dcl)itain  Duelluunttufiut.  Eo^uc  juicpallim 
viimuc.  Namu  Kodie  Catfiolicas  luerecico  deferat 
auuutandum  vciu-ciripcr  vcnctanJn  Ch-.iftiau- 
CT$xi  imag'ne  vc  Catiiolicis  ui  :<ns  cli:,  aut  fjprt  U- 
ctolanch»  mifljeCanoneantiuper  (andlis  Oiui  An- 
Coni|  celiquiis:  Hrtcacus  vctu  cuius  impieras  &c  i- 
maginetn  Ctucdixi,  ^  MUCc  canonepi  &  oiuncs 
omni.itn  Cindoium  reliquias  riiec  per  (aci-o&ti^ 
l!>a  b;ia  'galia  ttu:ct .  tatum  itabetuc  miiiiiand'.nn. 
/Vi-.Ln-n:  iic,vt  (lixiinus,dcUtaiuici|ikiUui9.*uulla 
luiaiuii  laiio  h<tcci>o  fupeteRec  Proinde  fi  Ma- 
huineiano  ciiam  apud  Cnn<'.ianur\i  uicjiccm  liti- 
ganri  tiim  Chriftiano  i]U*)d  Veneais  ilc  iiliu  j'lcaf- 
tiu.  1  c  supcacctdit.\,hxillianusdcfctaciuliuran- 
4um  Mahuinccano  vc  iutec  pcr  Chnftiim  ia  qocm 


Mahnmeranusnon  credit ,  illevcropet  Mahati|t. 
tum  fuum  iurct.non  dubito  quin  ratam  habetioe- 
licatiuliucandunvQUamuis  Mabumctanafupetfh- . 
da^Ciittipiecas  public^apiailvQiat  imptobata  fi^ 

quia  M.ihumct.i  to  Mihu  nctnj  pro  Chrillo  clh 
adcv,vt^.4£<>nt:aiiuiu(jrccpct  Chiiliii.n.iion  ef« 
ibai«Mdimlwn.quiaid  ageretfimc  vt  Cliniliano 
iILuJLUt.non  vrrc:ioiH!arcc,p-:n:ulc  2cii  Chriftiai 
luis  ucL,M.\liaip$uuu  .ipud  Mahumctanos.  Naiu 
apttdChiiAianotule«ofiiliMATm.ncc  pcnocuni 
i;i  rc  i.im  {cii.i  i  iiiiii.|sifm  tmtnti  fcrenila  cJK-t.  Eit 
4|Uoapparctquam  nui;  hic  {i.i  Batt.Cailsea^dCM 
interpietiDus  acceptus  ntqiii  hunc  0!Mllffeti^ 
guntaJ  ciim  cifum  quu  uiliuramlum  Itm  >licitec 

iintdiucifx  ,a<lcun>  cjfmn  qao  dclanim  fit  lUliu- 
randuM  JKt  Jt>eum  cius  cui  dcfcrtui  ^  non  per 
Dcvmdcncifendr.  Qitj)4«(Iet  ridicnlam  fle  contrs 
^.fedJiiBkuutii  t  fi  vbidiccmus.NccdubitaJi  caufi 
vlla,ciKnon  huic  lunjmaudo  ifai>d>W*  iCilci  quod 
prxftitvm  initcntretur  qtiald  wlmiwi  (lidrc.  Racio 
r.Vt.u  lubitaniii  .iJhimc|.illaeft,quWuUiucaa?f 
4>ii^  cale  prx.iandcbcfC^HfMwWMlfc'-  Sei 
dcci  Jrndi  illa  foctiot  qu^d  cAm  i>ifiuitartilum  Deo 
pra-lktur,  5'  ia  [cftiini>  uuin  rv.'ligionis  non  minut 
qaimyqtitatis.pennittcndum  clt  ci  cui  defcrcui  vc 
iuiet  lccundum  ptopciam  iuara  fuprrdicionem 
q.ix  Miicutque  pro  religione  e(L  Et  fufficit  hoc  ca- 
fu  ptXilaii  pcr  xquipoUens  iuiiurandum  quodncc 
alitcrpraeilaiipodet.  Faacenuna.-Ctfilitay  acifum 
quod«h<^aiiM4<^  iilirkmlh.v^hiitf^tii^Lr  1 


z  ^Datoiureiurando , nonaliLid quiiitur, quam an  iuraciunllc : letQilla 
quxiUoiic^aa  dcbcacur:quaiiiatis  probatum  iic  lurciurando. 


'  R  AT,  ]> VB.  Etiara  poft  prcftiuim  iufiuiandum, 
ntt!c«e  ramenpo(runtfui>etefleqilzftione« ,  putav^ 
tium'itttatam  (it  iuxta  formam  delatam  t].§.  yff. 
jlSjprjlVtan  priul^iuin  iuiatnm  (Itddado fitctit  rc- 
iiocara  quk  tuJiHrdndum  1  i.C«i.b«crir.lcem  an  de- 
latumfucrit  abcoq<ii  iiishabuitdslcitndiantpr^ 
ftitumabco  .piuis  lubuiciuniidi<.iMm^«/7M^iMi«i 
tufiurdndutu  l.tufiurdttdum  17^.  rlt.&  l feq.  l. 
tutor  \yu»  fruiiif.&  f.uinp.  Ergo  ctiam  dato iurciu- 
tando  aliud  qaxrcndumcft ,  quam  vcrum  iaratum 
ifurrit.  Dic.  Scmpcr prarfupponendi  fuut  termini 
liabilcs  /  i.S.vU  inp.di  SC.Tertjll.l.tHt»r  ^,i'i.iitf.bK 
tit.  Ptoindc  cumloquimur  Jc  iuteiii^do  dclaco 
&  pixllito,  dccointclligcic  debcinasquod  rcdd 
dclaium  &ritcptxAiium  itt;  ncc  vnquain  rcuoca- 
iutra.  Ec  dim  aic  Vlpiantta  poftqnlin  imacam  eft 


non  aliud  quxri  qniman  tnraium/it  ,  exc'udik 
diucaxac  qu^ftioocmandebeamr.quali  hoci^ifura 
bdt  probatum  fic  iurefurando,  vt  fctipmm  cft  im 
bK  i.  &  M  d.l.  ndm piji.-dijudm  9.  atffiiKtf  ^  %.x.Lm 
iukim  xi.i.  flt, ia^.  Lptfl rm  mJkMsm  )A.  inp4  4»n 
j«iir.5icmctmiif  ina£tionem  fidomquxcompo- 
titad  prccium  lecupetandnmnmancipiumccdhl- 
binim  fuedt,non illudquaxi, an  mancipium  in 
caufa  redhibitiohisAient ,  lcd  hoctanti\in  in  fic 
redhibitum/.fi<0()f  n».fir}i.$i»J^Amr  xy.tnfr  dt4- 
ddit.edtd.  Incecdom  camen  etiam  poft  prxftitn  n 
iudurandum  fupereft  qucftio  an  debearur  vc  la 
fpccic  luidmMtndi  )i.  irifrA.9U.  Cttd.  l  ft  Itgttgrim 
fuprM  dtlo.  Scd  omnes  i  I U  cafus  fpccialcs  fun  r ,  & 
fp:cialem  habent  rationem  qn;  ex  ipiis  Irgum  ver» 
bis  coUegi  facilc  potcd ,  habet  ergo  iuiiurandum, 
maxinic  vim  piobationis  llcut  tranfaifbiortij, 
&  cei  tudicaix  L  i.Lqiu  mrdfft  z6.  i.i>Utm.&  Lftf^ 


3  ^Scd  fi  quis  illicitum  iufiurandum  detulcrit  fcilicct  improbatarpublica: 
religionis:  videamus,an  pro  eo  habcatur,au}ue  ii  luiacum  non  elTec :  quodma- 
gis  exiilimo  diccad^m. 


Rat  ovb.  Nonhabet  quod  conqucraturille 
cui  iuratum  eft  ad  .com  modum  quo  ipfc  dctuiic 


dqudy& dqut  pluu.4rttnd.  iundo  principio  huius  le- 

Sis.£rgo  nil  attinec  diftinotercan  liutum  luliucan- 
nmmattffidnim«  ftdMidtanraminljNcete  o* 

porcccanpCBftitnmiiceo  modo  qnofimilc^Iatuin. 
D  fi  c  Prios  eft  vciafiuiandum  bcnc  dclcrattur* 


ciimmiUa  yokaA^lntBuuLmihm».^t, v^. ii  qu4m n beac ptxftcob.Noiumianpoccft »ideii 

'  bcad 
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6E.  ITREIVK:   LIK  m  TIT..  II  iof 

1   ^n^<)ektum,al|l||#ihillidrahi&ineligi^^  liiii  ii |iiiIiIh jtiiMiiNiJiiiiljhi  Cu ilMiiimlii 

cum  in  omni  itifeitirando  pietas  inaxim^  ac  nH*  ad  S.  Dmm  Pim fiifrt  non  camen  permiccitur  d  ^ 

gio  defaeitelucetc.  lutatufcmm  Dcoaut  raitcm  iu(iunindimidefertvt  illidmm  deferat  &religio- 

sefpedhi  diuiiiiB«mtttis  >ie  io  venecacioncm  non  nis  publiiti  jinpM>ataK.  An  cnim  licitum  vel  iUid- 

.  in  contcmprnm  ip6nsh^ai  fiidittmlkuin  ^.infra  dt  ramncivfiurandum  quod  pixftandum  cft  cx  dcla* 

>   ^ndu.tnjiii.l.  quiftrfgbmkiif.  (i^n*|»c tk*  lilidtum  none  ipfaarftimati  dcbct  non  cx  pr^ Ibciu!. c  Quif- 

«cgocft  iuficuandnmomne  qliodi  bftirrel%|bfiMi^  foiieotm  iuiiucandum  dcfcrt ,  lale  ddcrrc  dcSet 

puta^inu'^  iipni  nosdcrcratiafiwr.indum  vt  per  qua1e  priftjrc  ipfcpollicli  iefcntm  l.tufwririduni 

OHm(1os  vci pcr  vitccivi  Dei  turctur ,  (]uod  cxcm-  l!r*dfttttfitM\/^.^.  dMtur  Mtm  infr.  Lt  mianieiuiim 

^Mipi|ilwttMMoloi.Bla^eiDidcriimcftet,qum  ^nod  dcfcttnr  ,  argumencum  praebct  rcligtonia 

'efiampocnam  mcrcretur.  AiulT  C  hr  ni.imis  Chri-  nonpctfi:)iinr  illms  ciii  defcrrurjcd  ciiisrjui  dcfcrti 

ftianodcterat iulttirodiim vc  luiccpci  Dunaraaoc  Nuliiuscrgu  niomenttcll  luliuraiidum  ihicimni 

Af  oUin6^  nafmd  Aocoiiiiim^  Eft  enimhociofiu-  vr  neqtiC|itobatietNsileqaelentcnnz  neque  tranf- 

randum  imptob^it.x-  publicr  rcli<^ionis  :  Itaquc  a <fh o n i s  v ; m  h a b ca^' 6C weopWtnde  habccut» ac& 

ouamuis  perouctacui  ci  cui  luliurandum  licuum  nondleciiuatum.  ■> 
jdhatei^oft  i  w|ln  iiiii  ftofnwmbifmBaiimilm 

4  ^Si  ft*<jtteiumui-rt  eft,  nfe^iaeiffcmlirum  iufiiiraniitjni :  ptb  doikbtt hii^ 
lutri  »atK}ue  ix  re^  iu(iuraa4um  admiflji'  nonnikfil^Wiiii^  fi  pod  ca  iurare  panU 

t»s  fit ,  nihit  ei  hoc  iufiur^iKkmi^proficiet  f  Md^^  dejanim  eft>iuraA 

Ad  §.vlt.Si»erjae.  tem^oee reus  fardpere  iunnr.indnm  volct ,  is  qui 

X. BtJ^J' DTJuQiipdtadum  cllnon potcft  habcti  prijisdeculit,nolieiam  dclcrrc,  nilitoric  qui  dctu- 

vroimkVtAtikUk  nA.f»S'tiitfrJtuftia.  &ffibm.  {jt  perfeueret  inftateVcialiiKandam  vci  prxllenir^ 

Kcc  I  Li:  rnm  potc  \  quirqii.im  mutarc  conlilium  in  vel  rcfcratur ,  tkiAcentmillrari  criam  cxincecuallo 

^ccri  115  imutiatm  i. iHmaftf^mtm  j^dt rtgiLmr*  j^ft nooam  delationtoi  ^tcft , lci quafi ex  0004 

Atqainiiq[iii(emetiufiuranaiim  dctiilfctliociplb  violnntate,noU.iquedelattone,necqaodpnt^acfi*  . 

Aldiccin  conftituit  aduetfiiriiim  in  ciurt  proprii  l.  nft  vlla  condicionc  fada  fit  dclatio ,  ad  rcin  facic. 

iMfrmifja^.Qgfrjpfu^^  dft.  Non  ecgopqtcft;^  TaAconutgis  eoim agpofd  &  fafdpi  ftzdm  debuit 

Kcularc  quominaa  iacet  aducrMsjtn  eiiam  cx  tn«>  naUa  imerpo&ta  dtUtiane  ,  nam  quemadfliodlim 

teniailo  neque  ex  poeiiicentia  dciacioneni  rcuoca-  quod  putc  promitdtur  ftatim  dcbetur,i'taquod  ^tU 

f e ,  icd  (ibt  ufipiltaft  dcbeC  cut  fctnd  vokeric  l.lH  defertur ,  ftatim  araiolcen Jum  dc  expcttaaduai 

'Stttt  9.^.i.iKfMdqa4&4qu*fbut.dMtti,  AMctlld^  cft>aucnunqttam.ficucttriab'qaandoiicddic  vcpn* 

liitioni  non  inicccrit  condidoncm  ft  incontinenti  ^ftipolatid  CX  re  ip(a  di]adonemcapiat{.f«fKrnMI 

ioYAietur;Loquimacctiiin  de  put^  fada  deUtionCf  y^.Dt9&hjU'^.  tta  8c  nonnunqnam  Vtcoodicio  tx- 

iSm  cafcita  m  con  didonem  adm  qu.t  cxpt*ffi  ndtl  ef t^  idiqna  tneift  incellig^cur ,  edam  cdm  adus  pii- 

/it,fiicilenon  opottttl./tildfiflAiXittti6.f.  Chr^frgt*  nu  cft ,  nempe  ciim  exeo  de  quo  agirurintclligi  id 

iMhri«l/».ii^r«ii.«%.Sut:ltMM^  odio^kcondidontS  poteft,vt  Pautui  loquitur  in  d.^.Chrjfogtnm  mp.lti 

6mnca ,  ^er  qnas  (ciiicct  fic  Vr  adhfy  tfbifdltAoiMlitf  bt6pollto  autcm  nat  ura  rci  de  qua  agrtur.id  eft,d6* 

teoocaff pbwCiSeltiberiptdnbn  fjcloacfi  nuh-i  Utiiuriflttiandiiiat  fcrtvtcti;Unfipuf^fiat,coadi<* 

ifahmmtiTuctii^t.putihi^f6.fiif.tb.i.qiiiXBOd4  tiontmtamerttadtamhaberc  vidcarur,fiincontf^ 

9t  lixcomnullbriaihvetidtcicfriibtnbdiora  dle^''  liendiafiturandumfulcipietuf^autrcrcrccurjvcneu* 

(u^,  qura  tefbhiic  veii^fdnem  /.  AHhHitB LariMit  tTofetatdficlodispQfnitenti;,6if  dcfer^ni fiiaoci^ 

J^i.fufr.de  itiiHer.Li.u&fJ^.vlfh^Ug  ftttlitiif  M^Xi-  delationcin  pofTir, pnfl(]uam  vcrA  rafceptum  e<l 

ftrfvtrdcumiurifiiitandirell|;iotanci  mdmcnrifit  iufiUrandilm  non  cft  locus  pcriiiccnci.c,  quamuii 

fcnlhii imputari  po(Ittti,qHi(MftdeUtum  fibi  iaf-  nondum  iutitam  flt non  magts quim  fi  luratatH 

hirandimi  iion  t.Tin  facilij  eflf  vo  nic  ad  iurandtlnd  eflet ,  nifi  hafteniis  vr  is  qui  iufiurandum  detulit^ 

jcddclibcrarc  malit.t  an  iiirarrcxpcdnct ,  aur  rc-'  ^ariam  iutifiurandi  faccrcpofIit,hoccft,itifiutan* 

fttie I.iiimfiiicmdi(!f9litl. Dtitr.dtc.  wlht.iiafitirgii-^  dumeiremttttie,caidelaCQmcftt8rcum  qaiiam. 

SHk&niptfiimmi^.i.t.tf^hictjt  l.illudaiittUitdii.S.  tutusfiit  habcreproiiirato.vtdicemusf»/.ySf.Airf 

tMif^J*  ptelUr.^flttk  O  E  c.  iuiiurandohi  pro j>ado  mfi  poft  dclacam iufiucandutn,  fiiperueniantnoa J 

cftntictito  cfcdil  l.tiim  fi,f.  vklfi,  bdtM.  Vndc  8e  probarioA^t  ,qalb<<(matitaAorconfidete»  qoiitAi 

franfadtionis  fjtecicmto^tir^frcdtdtilrHi  l.i.fupr.  labricopcriurijrcm  commirtrre,  vrin/.yf(jt/tri«jjBi 

Ih  omni  autem  pa^o ,  cohticntionc  dc  contradht  tMdnm  it.CbK  ri.Cuiuspericuli  mctu  co iutcpaA  ) 

tMfiMfbm  vtHuftt<ic|*atircdH5tt>n  tt  cbi^<iidtei<'  ffmv(imiir,vtin  ipfo  quoque  procihftu  iurandircA 

Atiibfconcuferc  <^ponetl.i  fhfrMpafl.  l.  inHhriihm  uocariiufiiirandumpoflit  ctiamfinonmodo(iifce.A 

HtHfisMfr  detbl^  &  «Sion.  ac  proindcinterucnitt^  ptumficabeo,Quiiacare  debcac,rcdcciamfiiudei; 

«bdeii>tr.nnl^^.  klioqui  non  pofIin^ciMlfii«bli>'  idibran^ofrfiidmiftfitt  & ihtttrlocattti fit lonrio^ 

durrcrc, quxfSuntdiucrlisrcmporibus.  CcnrerifnJ  porcere  Solemns  cnim  (ficcre^incei locjrionemdd 

taccm  Uhus  qui  dcfett  iuiituandmn  intcruenic  iil  iucando  nunquam  tianfire  in  rem  iudicata  quoaf- 

ij^  ifeI«S6ii«  i  TXm^-^tth  «iii  ib$anin\libn  ^fer*  qiie  iiMltfm  fit  t  inqve  catfneU!  tadeifAroh^ififcist- 

cur,inacccpt^tione  &fi|ji!Mribneiurandi:fufcipi  QeritexdtUtionciHrarioporrcrc.intraccrtumdictTi 

ctgo  iuiiutanduro  opon^Kaccepcatiibdm  Aciii-  rplctunaueAatcm  odtauusdics  in  eam  rcm  prxfti- 

cdhdnenri^hbceft , ptrafqhMi  «aectattir«l  mk  tdidir]liler^im  ellcf qai df»alit,6ci^ftereimpai:d, 

iteffx^t.diUs6.i.vU.mfr.dediieb.reii.t.n»iinMlu  1^7.  ideft^nutlisobcamcaurimrefufi  (Iimptibiis.mul- 

ikfrmdii  vtrti.  Mig.  1. 1.  $.  itimfiitd  mfr.  4d  ttg.fikiL  to  mAgis  fttitem  intta  tempus.quod  dari  folctei,cui 

Boaattcemcx»nienMllo,aeftii]ecucnia&^C«i^  jftfittc^nddlKid«0abirfl:,ad4^ 
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fot        ANtONII   FAbRI  I.C  RAtlbNALlA 

iuratc  velit,an  alio  modoinccntionemaftoriscx-  linquat,  rcdqaadere,aucad  quamformamiura- 

cludetc  faainqiie  probare,ncc  enim  aut  iurarc ,  aut  turus  fit.vt  hic  Bartolus  notat,  cx  (iifl.  /.  tufmMdum 

tcfeirc.auc  folucrc  c.-ipcduscft  fi  pcrtc(lcs,autpcr  inprmc.  Quamuisncc  quicquam  vctctpcti  lempm 

in  (Irumcnca  probarc  nialic.Adc6  plerlq?  func  timi-  ad  dclibcrandumantc  accepcaiionem,  vc  ruCiiu,fic 

dimctu  diuininuinini$,&ad  fupcrftitioncm  vfque  mtnorc  pcriuri|  pcriculoiurccur.  Ilque  proculdu- 

vt  ncc  dcea  rc^quamccrciflTimam  eilcfctant,iurare  biolcnfuscft  V)piani,in(i./.iM/ur/f;;<f»/n  ,  vtbcncad 

\c\\nti  l.qutfuhcoHiuunt ,  inquoccrtc  modcilius  illumlocumCalhcniiSjOifimalisnollraminccrprc- 

faciut,ncc  tantum  modcft:us,vc  ilU  qui  rcfcnc  ma-  tationcm probarc.quam  ad  cum locumadtcrcmus: 

lunt  quam  iurarc i5.J.i  iw/.</*/*f««.fo«/?.  fcd  ncccnim  idco  vcrcndum  eft,  vc  lu/iurandumdcla- 

cctamlong^certius.Qupdautcm  datur  listcmpus  tumrcuocarifaciliiisImecaufapo(Ec,autvtpr^fta- 

ad  dclibcrandum  ,cx(<.  /.  tufiuTtndum  & td ptcuniat  nmums  poHir^quaficx  intcruallo  ,cum  tepusrae» 

I4.inpr.inf.  nonimpcdit  quonimus  lulcipcic  lufiu-  dmmquodaddclibcrandumpcticur,&tndulgccur 

randumpo(rinc,criamlicximctualIoidfiat  itjlbn-  coniurgatcxrreraadelationis£c  acceptationis,  vc 

tcfcilicct  acvrgcntc  non  lantum  aducrlario ,  lcd  negari  nopoilitiuratumcfrccxeoiuiciurjdoquod 

etiam  iudicc.Cfj:criimpoftc.^qiiain  dclatum  ^ulcc-  delaiimiell ;  Multiun  vei6mtcrcft,anrcmiirum/ic 

ptuinquc  cft ,  iultutandum  non  cft  ci  jKrmitten-  iL.fiurandum,anrcuocatum.Rcnuil'ura  cnimbabe- 

duin.quidcculic,  vt  rcuocct       cx  iufta  caufa  :  vt  turproprarftico ,  vc  dicemus  :id Lftq.  /lcut  &illucl 

pttta  fi  quis  cafdcm  probationcs  habcbac  tcmpore  quod  habctur  pro  ccmillb  dc  quo  m  l.finefuerit  ^7, 

dclatiiuiifiurandi  quasnunchabcac.  Sibicnimdc-  t«i//wc- m.Rcuocatumautcm  pro  nccdclaco:necca-> 

bct  impuiare  qui  vltto  Lleiulittcum  non  cogcrcrur,  ciJm  fi  reuocaiuin  (it ,  fcdccfi  nutta  rcuocacionc  in- 

dl.iufiurdudam  i^.f.djtiur  4uum  vf/.ly  ^vU.&lftq.  terucn5cncc,ncquciuratumfit,nequctcniifiumiuf- 

Vij.vtinfoff.Ugai.t.qutbenafidt       dttUo  inf.dtdamn.  iucadum  pcrindcnamquehaberidcbct, acHres  in 

inft^.   Ptudcnter  iiaquc  tacict  is ,  cui  iuliuiandum  mliiti adum  admifta  non  cflct,  vc  hic  Vipianus fcri- 

dclatumcft.li  pctattcmpusad  dclibcrandum,  non  bitifed  noniuraium  intclligc,fi  nullomodo  iuracu 

aniurarc  vclic,aucrcfciic.ncIocum  pcrmtcniixic-  fit,idcft,ncquecxiJclatione  ncquccxrclanone. 

6.Pa  VLvs  libroi^.ad  Edidhim. 

REmittitiuriurandum,qui,deferente  lc ,  cum  pantus  cfTct  adtierfarius  iura- 
rcjgratiam  ci  faciccontentus  voljntatefufccptiiunfiuraudi.  Quodfinon 
rufccpitiufiurandum ,  licct  poftea  parato,iurareactor  nolit,nonvidebiturrc- 
niiflum,nam,quod  iiifccptum  cft,remitti  debet. 

mji  ^     ■^  M-  r      j  cumcuiiurandumcft, adeflcoporteatj&quidem 

AM. RemttUmftur^dum  6.  fumptibus  illius.quem  coram  /tibftituto  .u3ice  iu- 

Hzclex  cft  dc  remiflb  iucciurando  id cft,  quoJ  ratc  ncceflc  cft.  Ergo  iufiurandum  rcmiftum,  noa 

«lelatum  quidcra  fufccpiumqucfcd  tamennccpt^-  eo  raagts  pro  prxlbtohabctidcbct,  quod  fufccptii 

ftttum  ^dnuc,  nccamplius  prxftandum  cft,  quod  fociit.cum  reucranon  iltprzftitum.  Dec.  Ciuncx 

accidit,cum  isqiu  dctulit,  contcntuseft  voluntatc  delaitonc  luraiur  non  cam  /ibiiurat  is,quiiuituia* 

fufccpci  iuriiiurandi,habctqi  idpro  prxftico.RAT.  dum  fufccpic,qu^mci  quidcrulic:in  cuiuspotcfta- 

CVB.  Ficti  facil^  potcll ,  vt  qui  mfiuranduin  fufcc-  cc  fuerac,  vcnon  dcferrcc  H  vinci maluiftcc:  quidnl 

pic.fingcns  paiacum  fc iurarc ,  nunquam  tamcn  iu-  cigo  ci  liccrc  dcbcac iurifiurandi  gratiam  faccrc ,  & 

ratiirus  lir.aur  confcicntia  mcndacij,  aut  ctiam/I  ]ubcrciuniuanduinproprxrtitocontrafc,nmalic 

niaximc  anieaiuraccparatus  fuic,  mutatafubindc  contcniuscncvnlunrate  fufccpri  iuiinurandi :  /lue 

voluncatc,inie£lo  forcaflis  fcrupulo,  ptopcer  qucm  quod  rcm  altccr  fc  habcrc  poftca  compercric,quani 

non  modo  iuriurandumrclacurus,  fcd  etiam  liccm  abinicio  credidciatcun^iuliurandum  dcfcrcct,liue 

omi/Iutus,&  amilTurusht^faalius  quam  iutacurus.  qu6daducrfariiim,qui  iiirarc paratum  (c  dicic,in 

L6gc  enim.iliiid.&quid  multopcriculo/ius  cftiu-  eocflc  videat.vttcmerc  fitpcieraturus.'  quod  cilm 

tatc,quam  iulturandum  fufcipcre.  Pcicrat,quima-  accidit,valdcprudentis,&  pij  hominis  cft,iurinu-> 

1e  turat,non  ctiamis(^ui  Jcl.uum  libi  iuliurandum  randigraiiam  facetc,pocius,quamfuapcrcinacia  in 

duncaxat  fufcipit.Idcoque  folcnt  iudicesj&  dcbcnt  id  adigcrc  aducr''arium,  vt  pcicrct:na  ncc  citra  pcc- 

cuni  qui  iurarc paratus  cft ,  pii$ ,  vauifqueeshorta-  catum  mortalc  ficri  hoc  poflct.  fi  Diuo  Auguftino 

tionibus^propultta  diuinx  vlcionis  commmacionc  credimus.vtcicderc  debcmiis,quotic$  is  quiiuliu^ 

confcicntia  hominis  &  infttucre,&  tertctc.nc  quid  tadumdcfctt  ,ceit6  fcit  aducrfarium  pcicraturum. 

contcniptudiuini  numinis  faciat ,  aut  inconfidcta-  Dcni^uc  nihil  tam  naturalccft,vr  habct  iuris  rega- 

tius ,  quibus  cxhurtationibuspcrfuaft  vcldctcrriti  Ia,quamvnumquodqucdiiroluicomodoquo  col- 

pleriquc,aut  rccufant  iurarc,aut  imanc  timidius,f;.  ligatum  eft , atquiiunilurandi  non  folilm  volunia- 

pcctiam  vcrius:(juamob  caulam  iiludquoqiiebc-  lij  quodcx  conucncioncproficifcitur /.iu/<tfri(ni«ni 

iicrcccptumcft,vt  iscuiiuliurandum  delatumcft,  ^Ho^iy.i/Tf.fcdctiamiudicialis.quodiniudiciodc- 

iuratcpcr  fcdebcatjnonpcrprociiratorcm,qui  hu-  fercur.delatiototapcndctavoluntare  dcfeccn^is,/. 

iufmodicxhortationcspatum  curaturusHt,t.inqua  quiiurdjfe i6.S.vU.& d.l.tuttrpupiUt  j^.^.i.iH/.Quidni 

inalccrius  animam,vtloquuntur,&alicnopetii;u-  crgocx  fola  dcfercntis  voluucacc  rcuocari  potcrit? 

loiufaturus:ninpcr  fc  iurandi  impofTlbilitas  tanta  plancncuti  non  potcft  iufiuranduro  rcuocari,mfi 

fit ,  vc  nequc is qui  iuiatc  debct ,  poflic ad  ludiccin  quod  dclatiim  fuit,  ita  neque  rcmitti  nifi  quod fuit 

accedcrc,ncque  ad  cum  iudcx:quo  tamen  cafu  ob-  fiifccpcum:&  mutatiu  voluntatis  fupcrucnicns  poft 

feriiandnm  cll,  vt  alius  iudcx  fubftituatur  in  capro-  dclatum ,  &  antc  fufccptum  iufiurandum  ,  non  re- 

uincia.coquclocovbiiuraii  oportct ,  pociusquam  miflio  ,  fed  rcuocitio  turi/iutandi  diccndacft.  Efl 

vt  per  procuratorcmiurctur:quacrcstam6  magno-  ciiam  quardam  qua/i  taatarcnunio  iurifiuraudi,dc 

KUm  fumptuumplcrumque  macciiam  prsbet,  cum  qua  inlfi  nen futrii  ^^jnf. 

7,VtJPiA- 


L-iyij-iuu  by  GoOgle 


■    D£   IVRErVRANDO  LIB.  'Xll  tlT.  ll 

7.  Vlpianvs  Hbro  ii.  ad  Edidbutn. 

>V  It  praetor  :  Sws  rei ,  de  qutt  iufuirandum  dclatum  fuerit :  ne^uein  ipfiim^ne^He  iH 
•^-^eum^adqumea  res  pertinetyaflionem  daho.  eiusrei(\c  crit  accipiendumfiucdc 
tota  rc » ,  fiue de  partc  fit iuraium.nam  de co,quod  iuratum  cft,  poUicetur  fc a^' 
(Slioncm non  daturum :  nequc in  cum,  qu i lurauit :  ncque in cos,quiin  locuni 
cius,cui  iufiurandum  dclatum  eft,  fuccedunt  ^ 

Ad  L  Aitfrdtor  7. 
Ra  T.  DvB.  lurciutandofiucdato  &  prxftito,fi 
ue  rcmiflb ,  rcus  qui  iuraiuc,acqairit  fibi  cxccptio 


DctritLttampofitdqtiim  9  $.t.LftdfipcJ[cfoTniJfidu$ 
13.  idem  Inlidm  &p4fiHfr.ddt^qut  ptrpttudm  LmftU' 
r^ndum idthiert  ^o.tod.  \mvt\ciCcpiio  omt}ii  prz- 
fupponir  adlionc-m ,  ncceati  taiuiim  c|'.iscompc- 
tat,  (cd  ccianquz  inftituta  &  propoliia  fit,cum 
nihil  aliud  fit  cxccptio,  qu^m  adionisctclufio,  & 
quaedam  velut  elifio  ii.in  prin(ip,&pjf  tnfir.de  txttpt. 
Implicai  cj-gocontfaJidioncm,vtprj.tor  cx  huius 
cdidt  vctbispotliceatur  fc  adtonc  nondacuruad- 
ucL-lm cum qui  cx  dclaMonciura  :erit ,  k<«:  tamcnci 
q-ii  iiiiaiiit  dctcxce^ttoncnij^^uanJoqnidem  fi'ie 
adioneagerc  ncmo  potcft  ,/.yI  pupiUi6.§.  vlt.fupr.de 
ntgat.gtfi.  Nifi  conirarcipfum  Lquotits  ^.^.&gtnt- 
r4iittrtfifr.dtddmiii.tntor.  Dec.  AdVioncsomncs  ci- 
uilcs  compctunt  quidc.n  iplo  iure,  idc:^,priu$ 
etiam  quani  ^  pixtoxc  dcniur,  itcniqoc  pcxtoria; 
nonnullzifcJ  taDcn  danturotr.ncsa  pratotc,tan- 
quam  ab  c  j  qui  fit  viua  voxiurisciuilis,  I.  .niimo' 
ipfum  i.fupr.dtiujiit.d'  iur.  Q^amuisctgononpof- 
fit  prxtor  iusciuilctollcrc,  ncc  quicquam  facere 
contra  leges,  I  nttntn  zi.i  quoddttiu fupr^x  quib.  (auf. 
puior.l,(iim Jpanfut  11.  ^.firts fupr.it Publu.triTtm m^. 
prztorista.i  cn  cll  ficuti  adlioncs  iuiccoropcicn- 
tc  V darc  pctcntibits, ita  & dcnegarc  fi  iullam  dcnc-' 
gandica.iraTifubcJrcvidc.xt,  viin  ec\c  Lntajfdrtts 
^j.infr.dtdcqutr,htttL  Ncc  cni  n  prztoi  cilm  ita  fa- 
cit,  toilcic  Jicirur  i.isciui/caut  aiiquid  contiaius 
ajcicgesfaccie,  fcd  arperitatem  luris  ciuiliszqul- 
t.itefummacorrigercac  tcmpciarc,  qiiod  eiracetc 
]iccuJ'>ft't.debonor.ptjf.inpnNcip.Uim  &ci\m  Prqtor 
dat  a<3:toncm  fub  c.\cc^tionc,aat  cxicptior.em  fub 
fcplicarione ,  diciiur  cmendarc  cueptioncin  pcr 
rcpiicacionem,&  actionc  percxccpiioncm  Linau»- 
^iH  Ht^.fi ttt{ui tnfr.bo( rir.Eft  igitui  in  poic.lacc pr;- 
loris,a  qiio  pccitui,aiftlnpo(l  prxditii.cxdclatione 
iurifiuradii  vt  vc!  a^iunc  omnino  dcneget,  ex  vcr- 
bis  huius  cdi«3i,  fi  nih.l  allcgetur  corum  quz  dixi- 
mus.ad  /  ^.f.ddtoiurtiurdndofupr.foffc  oblici  aduer- 
fusiufiufandii  prx(iitum,vcl  fi  quamadhuc  fubcQe 
controuccfiam  videat ,  fiuc  dccoambigatur  an  iu< 
ratum  fit ,  fiuc,  quod  cifcdu  idc  cft.  an  nt^  redeq. 
iuracum  fic  /.  quiptrfdluie  };.(n/.a<ftion£dccquidem 
fcd  fub  cxccptione  d,l  ndpofitdquim  c).inprin(. 
inft.lmb  intcrdum  ciiifinc  cxccptionc,  fifbrte  per 
obreptioncm  peciiafit  adio  &  impctiatanulliui 
iurifiuraJi  fada  rocncionc.  Poteft  enimpo(lca& 
apudiudiccin  datum  allcgari  exLcpiioliirifiuiadi, 
fetiamfi  omiiTa  cfset  in  forinul^  fi  modti  iudicinm 
clTet  bonx  fiJci.Ciimhuiufmodiiudiciisinfintex» 
ccptionc;  oini  «sct!a  iurifiutaJinon  minus  quim 
paAi  &  doli  Lfcdfi  idto  21  folut.mdtr.l  buiufmodt  84.^. 
^tftruum  dtltgdt.i.Li.infr,dtrtftnd.vi/!dtt.Pitu  vcif> 
ifltcrcd,  n  cftvd  im  ietinfpicia<i,an  aifiioncalicui 
deneget pr;cor>an  vero  dct  aliquam  curo  cxccptio- 
nccuilocus  cfle  poflic,/»iWtiiftT<Jliii.i«n3./j4«r- 
(iilm6(ndtrtgul,tur.  £t  queroaJmodum  iolemus 
dicere,  ei  cui  damus  a£kioncm,muho  magis  cice- 
ptioacm  dandam  elXcJJrmitUS  i^d.i^tui  d4mKiu4J.l, 
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dutem infr.de  fuptrfic.hiScdkuadixm  cft,  contr» 
cum  cui  adliodencgatar ,  multo  magis  cxccprione 
darl  oporcctc.  Sic  dicinius  cx  SC.  Mdctdomdno  nulli 
ci,qui  concra  Macedoni.inum  filiofamilijs  pccnnia 
credidicpccitinncm  adliunemvccircJ  i.infr.dtSC. 
Mdctd.&txSC.Vtlltuno  nuljam  fimiliicrco  ia  ma- 
licrcm.quxaducrios  Sena;ufconfuIru  intctccfG 
iM SC.Vt^tdn.^iAci:  tamcn  iu  iistituHs  qulcquam 
frcqncntiuscfl  ,qiiam  vc  mentio  cxccptionis  fiat, 
vt  &c  iniqut  txitptiontm  ^a.dtcondi^i  indel.&dlibipdf, 
Scd  non  patiar  vt  cum  Accnrfio ,  Bartolo  ,  &  Ca- 
Arcnfi  dlcas ,  vcrba  illa  cdiAidniontm  non  dabt  id  {i- 
gnificafc.vtadliocompctcnsto  Utur,  noniploia- 
rc,  'cJ  opccxccptionij.  Ncatrumcnim  veriim  cft^ 
&  fignificatui  iisvcrbis  dencgan  ailionem  i  Prjc- 
torc.vtin  J  /.nr^rj(j4M».  Ac>io  a.iccm,q  ^  dcncgitur, 
nectollituripfoiure,  ncc  pci  cxccptioiic.n  :  non 
ipfoiurc.quia  non  alitcr  potcll  dcncgari  qnamii 
pccatiir.ficiiti  nccconccJi  L  ^.§.hoc  auttm  luduiu  in. 
frddtddmn.infca.  l'cti autc.Ti non aUtcr iuic potcft, 
quim  fi  comj-ciat  ipfo  ioic.  Noo  cciamopcexcc- 
ptionis ,  quia  ai£l'o  qux  dcncgatur,iiunquam  pro- 
ponitur,  ncc  vlli  exccptionilocum  aJmiccic.  Scd  5c 
dcfcndi  potcft,  concra  otnncs  intcrprctumomniii 
fcDCcntiaspcr  lufiurandum  nouaiiadlioncm.idco- 
que  tolli  ipf)  inrc  cum  habcat  vtm  nouacionisfc 
dclcgacionis/.ijKiwM/r  iC.  f.  vhi.  tnfr.\\i'\  diccmus, 
vc  proindcquoii  ali  priior,  fcactioncm  nondacu» 
ruin.incura  qui  iuia  iic.rationcm  illahabeac,qui» 
nccvllac&peiic.  alio fenfii qua  quofcriptum e(Ha 
d.  LnKtJfiriit.  adkioncs  hercJitarias.in  fuam  hcrcde, 
qui  bonis  pairis  fe  abiUnuit  dcne);ari.  Quamquan* 
rihilvccatobrepi  prxtorl  &  aaionem  abcoim- 
pctraritacito  iurciurando.  Quo  cafu  czceptlo  nc- 
cclfariafic,  llludccrtc  coni^atcxception^ ,  qux  cx 
humfmodi  cdidlo  copciit  ,c.ilc  cfic  vtvimhabcac 
exfcptionis  litis  finiti ,  &  cx  caru  numcro  fir,  qua; 
impcdiiic  litis  ingrcfiu  no  minijsqua  csccptio  tra(^ 
adtionis  aut  dolt ,  ex  caufa  intcrpufitx  tra'adlionis 
LtUgdttrx^.%.fipofitrdfdfiiont  if.potuit dutequk  infr.ds 
(ed:il.indtb.Nicu.  idagitprqior.vr.^Atonealicuidc- 
ncgcc ,  multo  m.igis  i<j  curare  dcbcc,  vt  daca  a6i'one 
impcdiatur  t.imc  litis  ingrciTus.fi  forte  is  qui  couc- 
nicur ,  opponat  cxceptione,  &  quod  ma^ts  c(l,cani 
probctfiatim.aut  faltc  pctatdi1aiion£,ad  eam  pro- 
bada.qux  no  ciTct  fimilitcr  cficcdcda,  fi  de  ea  excc- 
piionc  .igcrctur,  qux  no  cfrcc  litis  finitx.quauisin- 
grcfiQhcisimpcditurac(rct,fidcea  in  proptucon- 
iVarcr,vt  ad  BartoKt tt adat Cdfir^.tx  (.\.di  Itt. conttfi. 
/i.tf.Addesaliis  plerafq.es  ccptiones,quximpediiJC 
htis  ingrcfsu,fi  (tatim  opponatur  ,&  prob6tur,nee 
tam£  (unt  cxceptloncs  litis  finitx  ,inter  quas  pontc 
cxccpcione  prdcfcripiionis, padidc  noadeudoiu- 
diccjcai  egoaddo  exccptionc  pad^idend  peteJa 
Itcexcepcione  prziudicialc,  5c  vulgataillaquc  de 
culti|onccenct,aSio  eudc  agenicrepellit  exce^tio» 
Itcmq.alia  qualibctexceptionc  notoria,  quia  quc 
funt  nototia  non  indigcnt  probaiionc.  Qparuin 
cxccptionem  omnium  finguIarc,autpociiis  com-' 
mune  ius  cft,  vt  oppojii  poifint ,  &  ante  licem  con« 
teiUta  vt dibxQiutidxctftiant  19. Cdt  prtbdt.Sc poft 
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litem  contcftatam  vt  pcrcmptorl*  L  frdfumtuntm 
%,C.itmtft.  Nccinirriistamcnimpediantiliisin. 
grclTum .  fimodb  ab  initioallcgcntur ,  &  incontJ- 
ncnti  probtntur ,  ita  vi  ijoc  cafu  non  fit  rn  atbitrio 
ifcpotcftatc  iadicis  difFcrrc  pronunciailonctn  fu- 
pcr  hii  cxccptionibus  in  longius  tcmpat ,  non  ma- 
gls  qiiam  iuris  ordlncm  pcructtcrc.vi  ex  Baldono- 
lat  liic  Ca ftre n f. <x uj>.« biiir* «Jffr .  <f» miu.l i  S.t.^- 
frkdtftr.  AHoqui  rcmittcndx  funt  ad  tfmpusvf- 
<]ucquodcritportlitcm  contcftatam,  quod  dc  di- 
Iatotii«&  pcrcmptotiisomnibu$fariscft,Gin  vim 
percraptor{arumopponantnr:Solzprxfctiptionc$ 
foti  cxcipiantur.qu^  ab  initio  ita  opponcndz  funt, 
vt  oppoai  poHc^  nunquam  poflint,  IMt.CMtxuft. 
Coniungit  Caftrcnfisfupiadidliscxccptionibuscx- 
ccptioncmlitisrcnuntiatz.  Scdnon  facisbcni.Eft 
cnimiizclicisfinitjc,  fi  qaavfquamalia.ciimnon 
mcliAifinifilitpoflit.quim  Ci  Htircnunciatum  fit, 
quod  ficbato!imfoIciiinitcr,&iniurc/.^ff/?^«4m/<- 
^^.Cdt  paS.vi  &  rcpudiatio  iicrcJitaiis  t./uut  ^.C. 
de  rtpuJ.vtldbJlin.  hertd  Plani.qiioties  cxccptio,fiuc 
intifurandiriuc  .ilia  qH«libct,altiorcm  rcquirit  in- 
dagincm.dura  nc  fit  przfcrlptio  fori.diffirrenda  eft 
pronunciacio«&:in  tcmpus  litiscontc^^a'!  cx  <i/.w3 
fsHuufUMn  ^.in princip.tnfr.U[le  4  quo  ij.  ^.fi dt  ttfitmi. 
ttif.qutd  trgtdd  5C.Trtbtll.l.i.iH  print  inf.vt  inptff.Ugnt. 

a  Siiu dt  tots  rt.  Rat.dv  D.Iufiuiandum  habct 
fpccic[n,&vimrciiudica'z,  i./f/pr.  h.nftetius 
fcilicctviimponat  fincm  liti,  Si  cotroucifir,  quo- 
inodoimponitres  iudi;aia  d.iui  fiH.Lul.peJi  rem  tu- 
ii(ttsm  ^6.infr.dt  rt  i»</ic.  Atqui  non  imponicur  finis 
lili,fi  dc  pattc tant i)m  iurctHt :  nam  dc  alia  partc  lis 
fupcrcrit.  Ergo  vcl  nuIlomoJo,vc!  di  toci  litc  la- 
ra  i  Juin  cft.  QucmaJmodum,  fi  compromiirum 
fiftfl  fit,cogitur  atbiicc  de  totacontroncrfia  fcn- 
lcntiam  diccrc.ncc  fufficit vt  de  partc controucrfi? 
prononcict,/.  qudUm  i^.^.x.jupr.dtrtitpt.Quiittbitr. 
rtttp.iHnli.L?ompott.  iy§.rt(tpigt  tod.  D  i  c.  Boni  prz- 
toris  cftlitcs  diminucrc,  quantum  fhccrc  potcft.vt 
fitotam  cotroucrfiam  dirimcrc  fortaflis  ncqucat, 
faltem  propartc  dlrimat  /•  quiddm  txiftimMieruKt  ti. 
fipr.tit.prox.  Ergo  fi  tota  controucrfiapcriufiuran- 
dum  dccidinonpoflit,  non  co  miniis  pcrmittcnd '1 
eftjvtdc  p.ittc  litis  iufiuraodu  &  dcferatur ,  &  prz- 
llccur.  T.mto  minor  cnim  fututa  cft  rcliqua  con- 
troucrfia.tantoquc  fnciliiis  expcdjri  alia  ratione 
^otciit  l.dtrthuii^.infr.ra.mtt. 

b  Stqut  in  tes  qui  1«  tocumttut fucctiunt.  H  is  vcrb  is 
vidcntui  fignih..arifaccc(lL>rc$  vnii;cr!'alc<;,fiuciu- 
rc  ciuili  fucccdant,  fiuc  honorarioaut  ex  Scnatuf- 
confultis,vclcxConftitutionibus.  Circa  quoj  mi- 
nor  cft  dubicatloi  cum  fucccdant  in  vniucrfum  ius 
quod  dcfan^ushabuit  /.«(/*//(/?  dtud  x^.dt  rtrh.Ji- 
gnific.lhertdtm ^<).dt  rtguLiur.  tt  Jixc  quidcm  dcci- 
dcndi  ratio  cft ;  fcd  dubicandi  iila,qubd  iufiurandij 


fit ,  quld  tam  pcrfonale,vt  non  nifi  iur.antispcrfonS 
afficiat.Ncccnimiurai  quifquamalicnzanimz  pc- 
ricnlo,fed fuz :  Vndeeftquod  fi  qi-ando  petatar in 
intcgrum  rcftitutioaducrfus  con;ra£tum,  quiiu- 
r.iTusfit,abfoluitociqaidcmqui  iurauit  nccclfaria 
cft,ncalloquin  oblUtiUi  e.xccptio  periuiij.at  hcre-. 
diclusnonitcmquiapcrlariura  in  e.imcadcrcnon 
potcft,  qul  iurauit  tamcifi  in  iurantisiuraomnia 
fuccedcrii.Ncccnlmfucccdit  hcrcs  quantumtibcc 
vniuerfalis  in  iurailla  pcrfonaliflima  quz  pcrfo- 
namdcfundic^rcdi  non  ppflunt  Ltxpluribus  41  it 
diminifir.tuter  l  Jf  tn  txprfjfum  69  itcondic.&imon' 
fir.  iun/i.  ifi  ittltgttum  65.  f,.tBifi voUt  deUgtt.\.Lqui 
Remt  izt^ .Agtrim it vtrb.ebii^.  quamuislari1it\sfit 
vt  pcrfonal.aiftatranfcanta<'cfunftoin  hc  cJcm, 
quim  a  filinfimilias  in  patre  n  ,  vel  ^  feruo  tn  do- 
minam Lfifiipulttm  futrim-b.  inprtnc.toi.tit.ianSJ. 
^uihtrtdi ^^. it ceniu. & iemonfir.  Scd  p crrii  c:  h::c 
obicdlio  ad  vinculum  iufiurandi ,  qnod  f cit^  non 
modb  pccfoi  aVcfl/ed  ctiam  pcrfonaliflTimum  i  a 
vtiuraniispcrfonam  egrcdi  nunqna  poffi:.  Cjtcc- 
rumius  cxcCjitioniSjquod  exiureiur.mdoacquiri- 
tur,tranfit  a.1  eiushcrcde.iS^fucceir^rcm  qncmlt- 
bet  vniuerralem,  non  miniis  qnim  fi  c\  paCin ,  ant 
extranfadlioncautcx  fcntetia  eflct  acquifitu  ,cum 
iufiarandu  pafti  conucnti&  tranf.iclionis,&  rel 
iudicacz  vim  obtincat  iLi,&  i/upr.L  tutor.p:ip:lli  55. 
^.i.i'}fr.hoctit.  Adc  j  autc  vei  u  cl(,cra  .fii  c  cxr cp:io- 
nein  iurifiuradi  in  hcredc iiu.intis ,  vi  ti anfc.it  c'i2 
in  fucceflbrem  firg  Marc ,  vt  fubiicitur  in  /./f</.Ob- 
fcruatamcn,aliud  cffcquzrcrc,ancxccptio qusr/l- 
taexiurciurtndotranfcat  in  hcrcdcmiutanti^, de 
quo  hJcagitur:  Aliudauicm quzre  c.anex iiirc"o- 
randodcfuniSli,fiucpromiflbrio,fiue  aircrtoiio  hc- 
reiobligctur:  dc  quonequcin  hac  lcj^e  tiaiiatur, 
ncq.  in  totohjctiti-.l.i.  lll.n.imcndiftindioliiciii 
rc  ob  tCT  no  andacft.vt  fiiufiur.ndu  lalc  fii,  q«oi 
contraflii  alioqui  fiiturii  intiatidu  cofirmaTC  poflir, 
Vt  tHMUth  facrtmtnttpuberiim.  Cci.fiadutrf  vtndit.  r .7^ 
itptHjn  6.ct.(um  contingtl  txir.dt  lureiur.  non  minut 
fit  necclTaria  rcnitutio  in  intcj^rum  hc  cdi  quam 
ei  qui  iurauir ,  qiiiain  eum  t>an(itnbligario,cx  co- 
traftii  qui  obiufiurao<iu  va!idu5  cn.Ai  fico.iadli/, 
quiafortafiis  lcgtb.  autboni*  rt  orib.  prohibitom 
iiirifiiiran.^i  religio  v.ilidarc  no  p<if/ir,puca  fi  cotra- 
dlusfic  vfurarius  ,aiu  qui  alienz  moris  cap'andz 
votum  inducatjtum  vcro  quia  n6eft  obligaronii, 
contrabonos  morcsprj-ftitnmiufiurand<im,cx  ic- 
gula  iuris  pontificij ,  ncccllaria  non  cft  abfolucio 
hcrcdi  qui  non  iutauit  «quiq.ncc  cxcontraAu  te- 
nctur^ied  iurantitaincnipfi  rcccti.ir'.i  empercn.fi 
modo  talc  fit  iufiuradum  vt  feruaripoffitclrra  difl 
pcndium  f.tlutisztcrnz  ctp.  itbiierestxtr.  itiartiur'. 
meiu  fcilicctcxccpcionis  auc  rcp!ica:ionis  pc.iu- 
rij,quz  alinquiomnimodo  obfia  ct. 

P  A  V  L  V  $  iibro  18.  ad  Ediftura. 


TpTiam  Ci  in  rcm  fucccfserint. 


Adl.  EtUmfi  i»  rem fuKejftrMt  8* 

Senfus  e(},  cxccptionem  iurifiurandl  tranfirc  n6 
itftodo in  vniucrfalesfuccclforcs , dc quibus aAam 
cft  proxlmc,fcJ  eii,am  In  firigulsircs,qui  in  rc  aliqua 
fingularcm  fucccflcrfnt  ic  ticulo  fingulari  puta  vf- 
ditionii,vcl  donationit  vcl  pcrmutattonis.autaltc- 
riut  huiufmodi.  Rat.  dvB.  Pctfonalisobligatio 
lufliuA  aionfe^uitur  ^ndt  pofTeirotem^occ  alium 


tjncmlihct  fingMlarem  fucccfrorem  /.  vU.  $.  i.  itifr.it 
(ontrjmpt.  Li.f.fihtrts td SC.TrtbtlLLtrit tlitni  lyCJt 
iontt.  Ergo  neqde  perfonalis  obligatio  adiua.id 
eft.quz  parit  aflionem,ncc  ipfa  aftiotranfire  in  a- 
iium  poteft,quinon  nifi  fingularis fucccflbr  eft.r^b 
camquecadfaitiintrodadum  eftrcmediam  ccffio'^ 
nis  a6bionum  L^.^.vU'tm.fitpr.vftifrult.  qutmctuttt.fef. 
firtsobligttt^i.itUgat.i.lfiresqutm  '^o.infr.it  tutS.U- 
Modtfiinm  •jiMfomt.  D  ■  c.  Quadetetuiatumcft» 
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 .     ^            -^-^-  -MBT  -^ip^  .  --  ' '  nt 

.  _  if et  BMsioc  excepdo  iarifiuran  di  cl  qul  iura-  traflactir  dc  lurd>twaifk>  pnrftito^  nM||^n  ptincl*! 

ulr,  acquifitaeftergod  caro  in  aliiim  transfeta-  p.ilis  cauri  <^crcetur  ,  quim  iuh  irandam  confcr- 

'  tur,cadecDCxcepiiollmalciircipla  uaiilic  in  fuc-  uatui  Lnm quiiciH prmtf,  tnfr.imjM,  Qpiiraum 

cefforea)iMgalarepi.QueiiMdtnodum  i  contrario,  tameneft  in  cauttonibusonifllibns  ,^aii^qai» 

li«pnrra  aliqucm  iiis  coropetatrarionc  cuiufdam  intcrponir  ,  vt  (Ibi  qais  f:n'r.ji;c  fucccfToribusotn» 

fd^traoiibitiusiiludetiam  coatralinguiarcm  cios  nibiisprofpiciac,  aJitci  iTictioiicnieorumonuuapk 

KCix<<qHtf<oiem b«<^fw ilii*mfM>^^f*a».tM  adqaos  rcspertinebit,vt  in  l.flnmtiam  14.$ uii^S» 

■  bKiudiciumi^.^.i.vtTf.tpnirltfidbdluHtueToprtdittm  lurinfr.dtdtmH.itiftll.  Nc  fci  lc.t  locns  quzftioni 

^fim^ffmmtMJmd.Lvtniaitii.fufr.  C«mmun.frdiU^  rL-Unquaiur.an  fiiigulares  quoq.fuccclforesea  cau« 

0mUJk]i^  pTMjfiilii        dqu4,&  sfU  pkltk  done  contincantar.  Pian^  cum  agitot  de Wre  ali. 

MTcend.  Idquc  cft  qood habcr  luris  rcgula ,  Ea  quat  quo  rcaliA'  quod  ipfi  rci  cohzrcat,vt  infpCLic  d.l. 

Il^ant  hts  (p4<^°^'"*^'^'>  ^!^^"^  lucceflotioo*  fittrtim b.ijiprmfquim  de4qu4& s^Udptnuutrt.dut  dt 

'mmmqh§i^,  tc  i^Icronqae.eiB(«otis  eaadMa  ap|fnf«ilir^  dubitari 

caufam  efTc  dcbcrc  circa  pc^cndum  &r  dcfcndcn-  iQjbttt^otrfl ,  qiiin  tranf.ar  in  fucc;!rorctn,  cciann 

dumgiUB  feititesed^tfKfd  iffis  i4i,l.muftm  tj6.$,  i!iigaG»em  vc  pluribusttai^t  Ba.rc.«tf  i,S'fi pms, 

fltrtiiifmUt/tiktrfh^p!^          F't  cniifcfeau  Accdm  tcaA«iir'(ie  obligacipnfr  aj^Bsi^  fannga. 

pcralienaciocurafoacaufa  i.tdunatto  6j.di{$mr.  larcm  fucccflbrcm  tran.\fiu-na'.i  cciria  nccclfada 

„«imrJ.  (j»  pritu.  &%.i.  mfrMpigjmAjiultt^td  e(t»  vt  diximus »  r«r.  tit.  dt  htrtd.  vtl  43.  mdk,  mpj^ 

i^J^AmjpoIleaquairimitM^'^^^  coiittpitertiaetit^i 
^  ie^ambigitur^  iufiuiandam  d^m^ 

^^/^«1r!^l..^J  li^i^M^  aAioclidatur,  vtexplicaaimus.  Veriifqae cd dc- 

Huitts  lcgis  initiiim iam  cxpiicauimus  .1?  l.  iton  r.cgari  aaioi  cm  h  jc cafu  k Pra:cotc,  quia  ncc  vUa 

mitSfii4m^0mfiftr4iidt&44lj.fufr.  ^NajucaUahic  .compctatipfoiutc,  ilmoJoici.tc  prxcoriuliuran. 

^^imi4i¥A  daeidendi  taflo  ocearrit ,aacqDic-  ^  prslUcaasfaUre  ( iieti  enim bcilc  potcft,vt  ei 


qiiam  allud  moncndum ,  nifi  quodiam  docuimus, 
.  aJkdtkl-^  ioa!^  Accttf iiam  in  hac  quoqne  legc  vec- 
^MtJiMjgiiliiftMtt    expUcare  acifi  f  ccipcam  eC> 

j..fet,m/pfieM<  reptUitur.  Aliudcnim  c(l  dcne^ari  a- 
^lfliencm ,  aUudvcibdariexceptioncm,  fcr  quatn 


obrcpamr, )  uut  vt  rffco  .imbigacur  ,  vt  Iiacc  lcx  aic 
cdm  uifiuianduni  Gt  fpccics  q;i2iiam  nouacionis 
9e  dclcgationis.x^c  quidcni  voluntarisE, /.  qui  tUTtjft 
a(;.$.r//.vbi  diccnuutdc  aitiwwflii  yoMfnmifJ»ifri, 
vt  lcxait.  - 


1  ^  lureiurandodato,  vel  remifTo,  rciis  qiiiticm  acJqiiirit  cxccptioncm  fibi, 
^di{lquc*:ador  vero  adbionem  adquirit,in  qua  lioc  ioium  quurruur,  an  luraue^ 
ritdari/ibioportere;vcl,cumiurareparatus  eisct,iufiurandum  ci  rcmUsum  fic. 

s    .  :y  ,  .    .  j  -     _     i      j              '  -  .  jtofcras  aclionempriorcinnonpcrimiipfoiurcob 

: V  ^  ^UtUftutrMdedO»^  Hfordm quodittrantlrebdecnreKeptio.  Non e- 

,  ^'fiuncquoqoe/.  iamtradauimus  ad  /.  5.  §.d4fe  nimdaturhxc  cxccntio.nidcnm  .Tmbigitui.an  io- 

'  j^*  Eadem  cnim fcc8  loci  vttiofque fcntcntiacft,  latum  iit,  aat  an  iicc  iura.uiu  :  Alioqui  dcncgitt 

:  jaifdjtai^ae  adnutcic dabitaodi,& deddendl rado>  (frctor adionem  ,  qua/I  pcreinptam  pernoaacio. 

jtics,  niii  qubd  ibi  aguur  dc  iu.c!  ira  ijo  prrfVito  ncm  &  dclcgatloncm  illaqu.ccx  iurcini.i  ido  in- 

d|ll^bM^,%!^etiam  Ue  reiQiiTo.caius  camcn  eadeoi  ducitur,vt  fcripcum  ctt  initio  huuiskeis, wwA^^fKi 

ia  omiAi>u«^afa cft ,  quie  pcjefticicum  iufinrao.  hmftiii.%.tMm.ii^^  Quamquamftieifefieripoteft^ 

dumrit^,  rc^que  dclitum  fi  tcmiffum  fit,  pro  vta(5lorobrcpatpra5toripctatquc  ab  co  idioncm 

prxiiico bab^tar ,  &'  iirpj^^cf  m>od  iuracum  cft,  &impc<cec  tacito  iareiurando>&adhunccafuia 

pro  ptxkmmLfUfip^f^uijti§^lU^       (\ rciis  apcarlc6aiod&  poflbnc  Ucioinoet ip qnlbos tra^  . 

il'c  fic ,  quivtl  cxdc;acionciutauit,vclcdmiutarc  da:ur  dc  primaa6kioneabiitborcpoftiu/lurandum 

patacas,c^^ .icuninu  iui  ciurat«^|iroeo,babecur,  inftituta  vei  de  eicepcicnic pct  tedopapfitMA^  , 

acfilora^umceodnm  eft ,  acqaflMeillam  (ibi  ex-  ri:0e  qaibat  abiktiibrencnoRri  TtproWl^o^fiec^ 

ccptioncni,  fivcriaftot  fir,  acqulrctfibtadioncm  nouationempcriufiurandam.  i 

ioi.i» duobm jA.i.tU^m^*]^ quaa&iOM.hoc  loliiai  a        di^fwi^lacec valdeqaod  Accocitus ma-  ^ 

qaxrcndam  eft  i  sp&jmfcicdari  iniFo|pOrtCit;,an  uuit,a1ioram  nomtnclnceUfger^fidtfttirores ,  qni. 

verb  cum  iurarc  paratus  cflet ,  infiuraodum  d  ro-  bas  procaldubio  piodcfl  fidcin/rori»  iufiurandij, 

miffiifltiif.  Nonenim  diflicUhueft,  vtex  iatefu-  fimod6deip(b  coatradu.&  de  teagatar,noo  dc 

«an^dimirafiorl  a£Uoln-6Aamad  exemplum  a-  perfona  quieiurauir,/.iaiiwtarilkl1(ii0'.lMf  . 

^onis,qozexiudica:o  n.ifcitur  IdiltriZ.  c.  dehoi  ucdicas  iiinurandatn  hocfolafioiiisloco  cedMi^ 

,4it.  aut  a£bioexco  cpncr^dudequoia^ac^eft.n  vt  io  d.    i.  fiuc  pa6tioois:nam  atpa^mrefprb-; 

jlmlfidiia  ii  S.fiqrtt^mmii'ii4irM£qpthiS^i^^  deftfideinfrnri.fimodbinretnftietir.boninp<rr<|3^ 

,  qi^acar  cxc  eptioUicu(  dc  e^  iudlcato  aafdtnr  cani  nam  tL&hcndm.^.  'vlt.&  hgifui.fkpr.dt  ptS.  Naiah 

;adio  in  faftum  quia|p,4^piio  rci  iudica^r.,  Qjio  de  iurantis  facccfForib.  vniocrfaiib.  ne hoc  verbd 

-lieisplo  eciam  cxcepoM^  quz  cx  iii^^aodo  inrelHgtc6moddpo/fic,qu3atsiisqaoq^iufiarandfi 

'  '*    ,voca«uscxccpdd||i9lilurifiura2n||i^  proficiac,  iUad  facit  quod  nOniuijdEle  vtdeota^a 

iariCatandi,  qux  fp«da|c  boc  no^^p^-  qai  cadeio^om  dehin^  peribnacenieaiarNMirl;< 

laiic^ccmimis  excepd4»M<infa5NK^-.  ^guiiiwrtiiKi  Msrioifcp^fr^ 

l^jpdl^^ia^  aa|(^.p^lu^^  iutaadom .  de  qnohle  agiii^. «  Julkwiim  jj^fti . 
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i.U/ufr.\^lu(itT0f[c  i6.S.vU.l.W»r iyf.t.ptfr.hec  tit.  cifd Intclligatar,/ fi faOS ^.mfr.dt ftshtt.  Ita Sr  qoif: 
conlcqucnscft.vt  qucmadmodaroauifquls  paci-  ^alsiorat,  non  mious  hctcdibus fuis  ,  qaamfibl 
fcitur,non  tantijmfibifcdctiamful*  hcredibujpa-    ^pfi  iuraflc  vidcatur. 

X  fSi damneturquispoftiufiurandumcx  famofoiudicio,  famofum  cfle 
magis  efl. 

^.z  Si  ddmnetar  ccrctexoocraripetitoremneccilttareprobandi/l 
Poicft  hic  $.  habcrc  fcnfum  duplicem :  Vnuni  e««f«i.Scd  vt  bcn^  Caftrenfis  refpfidcr.aHa  cft  pas. 
-^'  htiac,  vt  rcntentiapofl iufiurandum rcddita,  pro  nancgarjonisdcqaacolocoagitur&  qninunpo. 
eo  qal  iarault^perindc  famofum  &inf2mcmfaciat  tcftincurrcrcis  qutdcfcrendoiufiuraidu  fateripo* 
eum ,  qui  cx  famofo  iudicio  c6denatus cft,  acfi  pcr  ti Int elligitur ,  alia  \tth  pa;na infamiz  dc  qaa >• 
Terasnonfi^sprobationcscodcmnatuscfrct:  AU  gimuii&iquamincurrirctiiillequiconittctur.Noc 
tcrum  illii,  vc  fc  itcntia  contra  euni  lata  qui  cxad-  adrcm  pcrtinct,quod  adlioin  fadlijm  qux  tx  iutc- 
uerfarij  dclationc  iuraucrat  fc  non  dcliqulirc,n6  co  iurando  nafcitur.noncft  p  crfcfimofa.ra  cnimfa- 
minOt  famofiimcfficiat  condcmnatu.Nafciturau-  mofa.ciim  aAio  dcqua  iaiatum,  cft  fimofafuit.  Et 
tcm  duplcx  h^c  intcrprctatio  cx  iis  vcr bii,/ lUmne-  quamuis  infi  jrandum  notict  a  Sionc  n  prirccdcnti 
«fffttiffff/fiw/iKrWM.PofluntcniiTiintcIHgidciurc-  lquiiuTaffei(>S.  Wf.no  tamcn  dclct  iufami.imqii'a 
iurando  pczftitoaut^  fe  aut  ab  aducrfario.  Prior  rctinct  caafam  quz  famofa  cft  ,  tcrinec  cnim 
intcrprctatlofupponitiufiurandij  przftitu  abad-  qu-ilitatcsomnesprimordialcipTxccdcntisaftio- 
tlcrfariocond^naTi:  Poftcrior  autc  a  c6 Jenato  ipfo.  nis  vt  diccmus  ad  l.tu  tfui  in.infr.  quod  Cuiacius  fu- 
Prior  ponitcondcmnatu  fuiircilliicnntraqac  iu-  piadidloloco  novidctur  bcncpcrccpiftcAd  fccii. 
ratamcft:  Pofteriorvciocondcvnuatumcfrcillum  da  verdintcrprcratloncdubitadiratioilla  cft.quoi 
ipfum,qul  iurauit.  Interprctcs  v:ramq.fcntcntiam  iafiutandu  habcatur  &:  pto  fctrc.  a.SL*  pro  vctiia- 
probant.  Scd lacob.Cuiacius  primam.ad  Pauiuin  tc.vt  proindc  non  pofHtnon  iniurtavaldc  cficfcn- 
l.mmqHiio.iHfr.  diimmodJ),lnquit,  condcnatlofc-  tcntia ,  qu*  condemnat  cum  qui  iurciuraiulo  fuo 
cota  ficex  famofo  iudlcio  nu  cxa^ionc  illa  in  fa-  innoccntiamfiiam adprnbajeiic.4r^.i.$  «//tiHrc 
dum  quamiufiurandii  parit  .A  J  piima-njiatio  du-  iuTMnit.  Tantum  abeft  vt  is.qui  qvamuisinnoconi 
bitandi  nontam  illa  placct  qur  .a  iioftiis adfertur,  condcmnauit  pcrpciam  fdicinfamiaq^irtqucnrita- 
qu6dincrimi.  alib.probacioncs  luccclariorcseftc  lidcbcat.  ScddcciHcn,^iiatiofortiorc3cll.  qnoi 
debeant ,  (iufiuiandu  enim  probatio  c>t,n6  fidia  vt  licdtinquibufdammaiorcm  vim  haSeat  ii  iiuran- 
putatit ,  fcd  vcra  non  miniis  quimfi  fadkacfrctpcr  dumqiiamres  iudicata  vcdfximus4(f /.  i.fupr.  ii.xc 
illtus  confcftioncm  q;ii  iufiurandCi  dciulit)  qnain    partctaincn  pius  poccll  rct  iudicata.^uim  ii  /iai  a- 

3ubii$  qui  poft  prsftitum  aba  Jucifario  iufiutaa-  dum  vthic  tra'5at  Accuifius,  q;iia  public^  inrcrc/b 
afncodcmnatoicft^pcr  iufiurandij  piiits,&  po-  rc$  iudicata';  cffcftum  fortiri  l.ftruo  6^.%.(tim  Pntcr 
tiiisquAm  pcr  fcntcntiam  condcinr.atus  fuilfcvi-  infr.»dS,C.Trtl).l.fifundu$\6S.fifluritir)fr.Dtfignor, 
dcavar,  fentcciaajtcn  itlafit,  quxinfamiairiogat  Atiufi  jranduinhabcrt  pro  \erita  c,  &  pro  ic  iiidi« 
condcmnatonon  crimcn  fol  im,  non iufiurandum  cata  inrcicft  tanium  priuarlm  ftc  cias  quiiurajir, 
Unfdmm  7.i>i/r.J<^«Wif.i«rfif.ScdratiodccidcJicft,  quoniam  cxpriua-.aHrigantium  conucntione  pro- 
quiafiiufiurandumhabcatvim  rci  iudicatx,  exin-  nciCcmn  Itg.iufiurAndum  ijuod  17.  leg.qui  iurjff:  16. 
dc  per  fcntcntiam  condcmnatus  vidctur  is,contta    S.vttim.Ug.tuter  ^.}.i  infr  hoc  /ir.Etgo  quamuis  icn- 

3ucm  iuta-um  cil.  Quidni  crgofamofus  fictcxiti-    tcntia  contra  lcnTcntiam  lata  iion  va  cat /r^.i.Oi. 
iciofamofo ,  fiuc  aliqua  rcntentia  fcquacuriufiu-    quMd.  prouoe.  nan  tfl  ntttff.  i i  fi  naiidnm  tamcij  pcr 
randum  fiue  nuila.'  Caa  a  n.itnquc  fcmpcrinfpicl    lcntcatiain  fublcqucntc  n  tnlli  potcft,  \a'crry,  fen- 
dcbet,qu«eftfaroofa.Qaodfiprobationistantilm    tcntia  contra  prsrccJcns  i:  fi  itaMdrim  rcJditaad- 
vim  habcat,quod  nc  -cfiario  dlccndumcll,ci\rn  a-    cbvtcranfcat  in  vim  rci  iudica  x  i\  abcanonfuc- 
liquafcquitutfcn  cntia(rcccnimduplcx  fentfifia    rit  appcllaruin.Na  fi  a^^pcllctorvi.x  c'l  vt  pt  nicde- 
in  vno  codcmquc  iudiciolccum  habcrcpotcft  Ug.    fendi  fentcntiacontia  ii  li  tiandHm  lara,cx  quo  le- 
firtgHlii  C.infr.  dt  txctft.  rei  iudi(.  Sc  iuliurandum  non    qui  poiiiis  abrolutio  Hcbiicrat  l.iufiur4ndum& gd pe- 
lam  ad  hoc  tc.idit  vt  finiatur  innant:aquomodn    cuniM  f,^.i.v'.lim.infr  fcat  nr.Sic  dicinins.fi  quii  poft 
fcntcatia  quam  vt  finlatur  probauo  vc  Bartolujad    tianfadlioncm  condcnacns  nihilon»ir,ij$fuc(if,.-fo- 
hanc    non  infubtil' tcr  ratiocinatar}no  eo  minils    lo  quidcm  id  fcrt ,  fcd  tan-cn  'cntc  u jam  valcre  Itg. 
fcntcntia  dcbct  lnfatnatc,qaod  ptobatu  fic  criircn    tUgmtr  ij.    fiquit  ptpir.fr.  dtcondtff.ujdtb.Qnitini 
pcr  iufiurandii  a&oris,  fiuc  quoJ  non  a^iaccrtior    cnim  bona  compaia:ii)  fic  cijin  i  ]ii  irandum  ha- 
probatio  quxrcndafit.qu^m  quq  fit  pcr  iufiuiandu    bcat  ctiam  vim  tianfachonu  ':d  U.fupr.SeA  ic  va- 
l.eumqui  io.v:fr.  fiue  quod  quc  raJmodu  poft  iuf-    krct  fcntcniiapoft  fentcnti.t  fi  non  cllccoppofiti 
iurandum  ptxi^itti  r,6  dc  alio  quxritur^quam  vtiij    cxccptio  prioris  rci  iujica:x  (*f.  inttr  menaQtnum 
iuratumfit  i  prtx.fupr.  Ira  &  poft  laiam  fcntcntiam    mr.rfr  rf  iarfif.quippc  q^a  cAm  fi:  fadifupplerc  iu- 
illudduntaxacinlpicicndumcft,  an  latafitfentea-    dcx  pcr  fc  nccpotcft  ncc  dcbccfci  ca  laitum  q  jr 
tiaacan  cxca,jfafarnofaquqcrialn  priuato  iudicio    fiintir.cri  iurisTif.  C.rf  ^Mir/i«f  4rf«fc  p4rt.iud.ft1p- 
infamiicondenaroirrogarcc  fi  no  a  fcntcntia  pro-   pi  Et  ccttc  li  quis  haucfccundam  intcrpretationfi 
uocatum  Cnl.furti  6.^.i.fupr.dt bii quimt.tnf4m.d.l.in'    probaccmaiit ,  quam  vi.!c3  &: 7..tfio&:  aliisplctil'— 
/^uww.^^ctuajmodu  i  cottarioli  quisiudicio  fa-    qucmagisplacailTe.poDcndum  ncccirario  cftcutn 
rnofo coucntus  fit ,  fatiscicrit  .id  cuitandanoiam    Accuifio  fuilfcomillam  fi'.:c  pcr  errorcm,fi  lecon- 
infamix,qu6diur.i>tcrltfcnondcliquinc,  cumco    fulto  cxccptioncm  iuriliuianJi  ,  qna  nimirutn 
modofuainnoccncia  iurciura  ido  aJprobaucrit  (i./.    allcga.a  ficri  vtiquc  vix  potcft  vt  tam  fatuus  iti- 
yMrri>./fii{f/iu(rciHr<cH^«.Putcratquidcm vidcri.vgg.    dcx  quis  rcpcriatur  ,  qui  eam,qul  rit^  iurauc» 
di4mitiilsc(ico,quicxaducrfari|iureiurandocon-    rir,  condcmnarc  vcHt.    Quamquam  ctfi  tatu 
^cmattuscQitfamofo  tudiclo.quafi  abund&fufK-    ht]i\is  lit  is ,  qul  ianuit  ,  vt  nolit  aut  ncfdac' 
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laridarandi  exccpiloiicm  obHccrc ,  fafcodum  cft  folotoriafiuccondctnnatoria:  quod  cauidem  cct' 

fcntcntiam  non  co  mious  valituratn  trgum.  dtH.^.fi  tinimam  6c  apud  omncs  in  coafclTo  cli ,  quia  pec 

^ua  pffi.  Non  ergo  maiorishacpartcpoicftatitcft  fcnccntiam  prtm.im  finiiurinftantiai.  i.dt  rt  iudu. 

lcntcniia  q  iam  iufiurandum.cum  inilL  -  yy  t.l.*  Si  auccmln  alia,valcat,&priorepoicntiorfit,ci\n» 

cxccptio  ed,  vcriufquc  cft  quod  Caftre  .fis  con-  habcatquodfiblimputct  «qui  aut  ptloris  fcnten- 

cludit,  cxccptioncm  reiiudicatx,  iu:iliurandi,5c  tiat  cxtcptioncm  non  oppofuit,  aut  poft  habitam 

traofaaionis.a  parl  protc^cf e .  Sc J  li  oppofua  fic  pro  fc  feutentiatn  jtcru  m  tgit  cx  Ldutbm  i^.  infr.it 

exccptio  rei  inJicata:  aut  iurifiurandi,  ajt  tranfa-  txctptJti  iudu.  Sed  magljplacct,  qaod  Caftrcufis 

dionis ,  co  nimirum  cafu  pius  poteritresiudicara  conrra  Bartolum  difpuiar,p«?fterlorcmrentcntiam 

contia  iufiuraadum.vcltranraaioncmtquam  con-  non  tenerc  ttiamfi  cxaliis  aaij  aliiquc  inftaocja 

traremiudicaiam,  qoia  yalcblt  fcntcntia  vtdixi-  {aAkA:\im{Qci\tGxi.U.C.<puujd.l'm9c.tmtfi.rmtff. 

Diusctiam  conirainfiiuandum  vel  rranridtiontm  qux  aJipqui  nullam  penitus  dubit.itioocm  habc- 

rcJJiiA  d.^.fi      p«ft  non  ctiim  contra  icmiu-  rctfidccadcminftantiaintclligcrctur.  Ob  idque 

dica'am  d.l.i.C.qUM/;d prouo(.ntn  tftnecijf.  Cticriim  cauctc  boni  ladiccs  dcbcnt  nc  (xpids  cadem  cau- 

an  valcarpro<eflus  f\  cxrcptio  iuriliurandi  oppofi-  farra(^ecur,  qaoafam  alioquifacildcontiagatnora 

rafi:liiicianquame\ccptioljtisfinitz  antccontc-  modo  diucrfa ,  fcd  ctiam  coniraria  8c  pngnanti* 

ftationcm,fiuc  poft  litcm  corcftatani  quafi  pcrcm-  pronunciari  d.  Ifingulis  in fin.  nifi  in  poftcriorc  In- 

ptoria ,  alia  qiixftio  crt  i  Cafticnfi  quidcm  necin-  ftaniia  nouum  a4quid«?c  valtdumafteratur  vtini. 

diligctcrnccmal^ liiotraftata,  ledad  huius  $.fci-  idutbtu  quomodoinfupplicationibui  vtvocaotd- 

tcntia  parum  pcrtines ,  ficuti  ncc  lUa  valdc  ad  icm  uilibu.squa:  aJucrfusScnacL  fconfalta  proponi  fo- 

facit.quamexprofcfrotiaa.atBartolushican  fen-  !cnt,quotidicobfernatur,aut  fi  foric  plurcsiibclli 

tent;a contiaaltam  (cntcntiain lata  valcat.  In  qoa  fiuc ab  cadem  pa-  tc.liuc a  diucrfis pattib.  propofi- 

pl  acec  p'c.-ifqiic  diftindio ,  qv,am  ille  adfcrr,an  fc-  ti  lint.iui.gcid^  funi  indarjiije  quomodo  pragma- 

ciinda  fcntc  ;iia  fcracurin  cadcin  inflantia ,  an  in  ticiloquuntur  vt  vna  cadcmque  fenrcotia  amba 

alia,  vt  fiin  caJcin  ,  non  valcai  fiue  rccunda  fit  ab-  termiiicntur  adca.tamfam  coniratic  atcm. 

^  3Siis,c]uitemporariaadioncmihiobligatuscrat,  detuleritiufiurandum, 
Vtiurcm  cum  darc  oporterc:cg6qi  iuraucro :  tempoie  non  libcratur :  quiapoft 
litemconteftaram  cumcopcrpetuaturaduerfus  cum  obligatio. 

^el  ^.ySi  tf  tjni  temptrdit.  pctuabicur  quafi  pcr  contcllationem.  E  contrario 

Rat.dvB.  Adionesicpoialcsnonper|:ctuan-  igitur  fi  qiiaialisa<aio  proponaturqu.T pcrconte- 

tur  uiiicontellariotic  l.\.^.vU.l.i.fupr.dtftr.lvU.C  dt  ftatione  n  pcpci  n.iti  non  poniicqualijeftadiiode 

^r^^-ryf.jc/.vW.^oMMr.Aiquiiuiifiarandi  dclaiio  dolo /.W/iw.Co</.(/r<ftf/»,diccndumerit  necpcriufiu- 

ftqn  cft  liiis  conicft.itio,  maxinre  vecb  fi  iufiuran-  randum  cam  |  crpctuatum  iri,  vt  bcn^  Accorfiq* 

duni  cxconucnlionc&  cxtra  iudic<um  dcfct.uur.  ratioctnatjr  rubiicicns,aUud  clfc  in  adtoncin  fa- 

Dam&dc  hutufmodl  iurciorando  loqul  honc  §.  dum  qux  dari  folecin  fubfiJium  Sc  locum  aiSio- 

niii^ts  communitcr  placuit,    rcifl8,quamuis  non  nis  dc  dolo.Ea  namquc  pcrpctuaiur  vt  ceterx.ciim 

«rqirciic  iurciurando  promiflorio  Guc  allVrtorio.  ron  fii  famofa.  l.fifuptrfikt  K^.tad.  l.ntnithtt  it. 

Iglcur  tcmporalcs  aftioncspcr  iufiurandum  pcr-  fupr.ttd.iU.ttt.  Adtioni  dcdolo  fimilis  cftrcftitutio 

pc  uarl  non  polfuot.  D  £  c.  Lifiuiandum  fiuc  vo-  in  iniegrum  (|uam  voluk  Iu(\inianus  finiri  qoa- 

luntariumfiuc  iudicialc  perdjuod  dcciduntur  co-  dricnniocootinuo  cx  eo  tcmpore  nuroctando  ct 

troncrfix  licct  nonfitpropneliiiscoicdatio  ,  atta-  qiioannus  vtilitjncipicbacolimcurrcrc  LvUim.C. 

mencantcftationisviBificfpccic.il  quandamcon-  itttmptr.ininttgr.rtfiit.  ncctantomad  intcrponcn- 

tinet,vt  hic  J.  probatoraniumoptimc  ,aut  vtnre-  dam  contcfl.itioncm  fcd  ctiam  adfiniendam  litcn* 

limdicamfucccJit  tnlocum  litis  contcnatx  quo'  vt  habcnc  vciba  conftiiutionis.  Dicestempusnon 

modo  loquitur  Paulusin//fdir/(i8.^(X9(ri^  fupr.  cfTe  modum  tollendxautiuduccdjr  obligationis  /. 

dtiuik.  Ncmpcquiafinoniutaretur,  &  comodo^  thUgitionu  fae  ^.^.i.pl4Cti.dttUi^.&^.Vt\i{i\^Qr^9 

lis  non  expcdirctur ,  conteftatio  fa^icidancccfia-  q  ixri^anaftlotcporcpettat.  ScJ  aJadioDeslllas 

flocirct  vt  .idfcnicntiam  pcrocniri  poficcaJcoquc  hoc  pcctir  ci.qox  fui  naturafontpcrpctua;  vt  ciui- 

adiudlcisdationcm.  Nec  coim  iudiccsdabantut  lcsoroncs&pleriq.honoiarixdcquibusin/.fli/w- 

olimaprxtore,nifipoftlitcmcontcn.i!am.Idc6qi  ntrmii  55.  wd.  l;r.  qnauatuen  ctiam  triginta  aonit 

dicitur  iuMutandum  habcrc  inftarindicij  ficut  &  tollt  &:  pcrimipoirc  Imi  cratotes  poftcriorei  vo- 

nouationis  &  dc'egaiionis  l.quiiuttgti6.\  vU.  infr.  luerunt  /. ;.  £r  4.  CMpn^tr.io.rtl ^o.4nnor.&Tit.de 

Dclcg.-itlo  aatcm  fit  etiam  pcc  cootcftatioo<m  ide-  ptrpttttii  &  tenipor.  nilwn.  Scd  qur  hic  natura  &  ab 

hgtrt  w.^.i.i^diMi  ig.mfMnoudt.Et^o  fi  qulsadlo-  inuiofunttcmporalej.vltratempu»,quodii$cxer- 

ri  dctulerit  lufiurandom  vt  iurctrcum  darc  opor-  ccndis  pr* ftituium  cft ,  qualcs  funt  rcdhibitorlx 

tcrccx  aftioncqux  crat  ccmporalitlfquc  iurauc-  dc  dolo  Sc  .ilixmultz  honorarix ,  non  pofiunt  vi- 

f  ie,  non  libcr.ibitur  dcbltor  lcmpoie  fed  a  Aio  por-  uc.  c. 

4  ^  Si  minor  vigintiquinque  annis  dctulerit :  &  Iioc  ipfo  captum  fc  dicat: 
aducrfus  exccptioncm  iurifmrandi »  rcplicaiidcbcbit,  vtPomponiusait.cgo 
autem  puto , hanc  rcplicationcm  non  fempcr  efledandam:ledplcrumquci 
pfum  pra;torcm  dcbcre  cognofcere ,  an  captus  fit;  &  fic  in  intcgru  m  rcftitucrc. 
ncc  cnim  vtriqi,  qui  minor  cft,  ftatim  Sc  circumfcriptum  fc  docuit  ^ :  Pra:terca 
cxceptio  ifta  %  fiue  cognitio  ftaiutum  tcmpus  poft  aimum  vicenfimuih  quin^' 
lym  non  dcbct  egrcdi«  • 
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^^4.4.  Si mifur.  Judicjo.fiuc  cxtra Judidum  gcrit aliqu«rf  ncgotiS, 

_  curaiuliuradiim  illadiurccpium &prxftitum  ha- 

R  A  T.  ov  B.  Quotics  ex  dclationc  luratnm  beatvimpafticiiiafdaracoiiiienii/,  i.^/>r.<i,i.x«r«f, 

•ft,mhil  aliud  quarrcndum  fupcrcftjnifi  an  iuratum  f,\.inft.htc  tit.  Mcritb Igitur  placuir  aducrlns  dcla- 

fit  f.5.  $.  ddtffupr.  &  in  pri/]cipio  huiusltgis/.yf<<jS  tioncm  huiufiBodi  ficx  ca  ioi.iuci  ir  idiicrfariu.,3C 

f^efftri  fi     vlim.Ug.timr  i^.§.i.itifr.t9iMn<\aim  minorviftusfir.rcftitoiminorcm  pofcAtnon  ab- 

dccif:i|per  iufiurandum  non  mious  quam  pcr  folati&omnlmodocxhocfolo,quod  minorfit.TC 

fcntcntl.Am  auttranfaftionrm  controucrfia /,  i.&  crcdidifTc  vidcb.itur  Pomponius ,  qucm  Vlpianus 

%.fufr.lf*firmiHi»ulMn  ^GJnfr.Dtrtiudic.  ita  vt  neC  liicrcfcrt,qi:amquara  tcc  In  inrc  tamccrtocrraflc 

dc  pciiurio  quzri  vlio  pratextu poftit  /.1.  C.  fc«  til.  Pomponium  probabilc  cft.^cd  ita dcmum  fi  capiu, 

Lvlt.tHfr.  titfrox.Ergo  li cx  dclatlonc pcr  minorcm  Jdeft,  iKfum  lc probct cx  fa,i  Jclailonc.Non cnin» 

faclaliueinludiclo  fiue  citrajiHdiciumiuri^pim  fir,  fubucDiturp.iffimminorib.fCi-  rcflitutior.cln  in- 

non  co  magis  rctHrucndus  cft  minor  in  Intcgrum  rcgaim.fcd  ita  dcmfiro  fi  c.ipti  Sc  Ixfi  no  modo  di- 

&  adiouandus  pcr  rcplicationcm  aductfus  cxcc-  Cantur.fcJ ctlam  probcnrurt/./.i.d./.<^i,ir/^W3iwr.j. 

pdoncm  lurifiarandl  ,  ptzfenim  ciim  mlnorc  im  fmftr  d.L^trvtnu.^.  (citndum  tfi  *uttm  /c^.  ««» 

quoquciufiurandum  dcfcrcntc  non  miniis  iura-  «w»f444.c^/>i»/y«pr.(/<wwr.  Ncc  viJcripoullmi- 

tc  aut  rcfcrrc  cogcndus  fit  aducrfarius  quim  fi  nor  circumfcnptusqui  vfus  cfl  iurc  communi  Ug. 

naiordctulinct,  nc  alioqui  detctioris  condicio-  »'/f.C.rfeiiii«*jr.rf/!if.nii/;»r..iut  qui  id  fccit  quod  a- 

nisfintminorei  quimmalorcs,  fi  hocmodofuas  liusquilibctctiaraaiorannisviiMntiqoinqucfirc- 

decidcrc  ac  tcrminarc  prohibcantur,  quod  ini-  rcpotuiirci,5cdcbuiirct/.«ii>wr^i«i(i  48.j>.Wr.yii^r. 

quum  cffct  hg.  quodfi  min$r  24.  $.  m  ftniftrfupr,  dt  mitm.  Ergo  ita  dcmiim  porcrit  icftjiui  minor 

it  minor.  Atqul  fi  minoris  aducrfarius  confcicn-  qui.iduerfarioinfiurandumfiuc  conucntionalc  U- 

tia  fortc  raotus  iurarc  ipfc  noiuiHct,  fcd  iufiuran-  uc  iudicialc  dctulli^  ficx  ca  dclatione.iJuerfarli:s 

dum  lefcrrcminorivolui/ret,  minor  autcmiuraf-  iuraucrit»  &  confcqucnrcrvicerit.Nec  cnlra  foia 

fct,  a:quc  ita  viciflct,  nuHam  hodic  dc  fua  dcla-  lurifiurandi  dclatio  minoti  damnum  vllum  adicrl 

tionc  conqucrendi  Sc  in  intcgrum  rcltituttoncm  quandiuiuratumnoncft,cAm  cc6:rariopoffit  Jc- 

pctcndicaufamhabcrct,quip|icquipcraducrfarij  l.uio  ci  prodclTcfifoncmaUc  adrc-fariusrcfcfrc, 

rclationcra  iudcx  in  caufa  fu  i  conftitutus  vi«flo-  quimiurarcncqacrurfumcxfcptiodcl.atiiiiriiiu- 

rcra  fc  cScciff^JiiiufiurMndumcrdd  ftcunids  44.  ^  vl-  landi  vlla  cft,  fcd  lanti^m  ptzftiti  aut  rcmilli.  Prx- 

tim.  tnfr.htt  tit.  Ergo  ctiamfi  vidtus  fucrit  aJuer-  ftito  autcm  vcl  tcmiiroiurciuiando ,  quod  roinof 

fario  iutantccui  dctulcrat,  non  comagisin  intc-  detulcr.at,nec.ilitcr  captus,  /t  lifus  minor  fuillc 

grum  rclHtui  dcbettanquamlxfus.quianemoau-  intclligirur,quam  fi  aliasprobarioncs  habcatqu/- 

dlcnduseft  idpctcns  cuius contrarium non fucrat  batcaufam  fuamiuftru«rc ,  5:  itaiusfuuminiuto 

iix  contrarlum  cucntum  poftu!atutus/.^<».  C.dtfo-  coIIocitc  poffit,alioquinoi.h.'.bct  quod  conquc' 

iM.ifipMtr  futUd  II.  Cdtinoff.  ttfldm.  L4*fidtuommi0  raiur  fi  id  fcccrit ,  quod  cciam  tutor  pupilH  f.iccco 

ji.C.difr4«/ic7.  NonpoiUJirct  autcm  iufiurandum  Ipfiusnomincdcbuiircr^rainfitutorpupilliomni- 

rcferri  minot i,&  minor  cx  ca  rclationc  vinccrc  nU  bui  .^liis  probationib.dcficiciuib.  iuliuranduin  dc- 

fi  dclaiio  prxccffi/Tet.  In  intcgrum  amcm  reftitu-  fcf at.vtiq.audicnduscft,  ciim  iufiura Jum  ex  ca  dc- 

tioncsminorum  noncx  ca.^^ncu  xftin'.and;funt,fi-  lationcprxfticum  pupilloquandocunq.agcnci  ob- 

cutncccxttr.T,  fcJ  exinido  &  cx  coqund  potuir  ftatuiulit  d.Ltutor.fUfiHi.  Quid  cnim  aliud.autn  c- 

«oenire  Ly^.fciain fin.Lvtrumv.§.ittmnoMrtpituttur  liux  faccre  poffittutor  qui  vldcatcciat»  nullo  «icla- 

Cr  §fil»cufUnfufr.dtminor.Ncc.n\tcm^cnmeicvi-  to  iurciurando  in ca  c.aufa  puplllucirc  vtdcll£lo 

dccur,  qundminorab  initio  Iziusdicipoffit  cxiu-  probationumomniuin  (citum  fit  tamiamcu.-icm- 

rifiaraadidc!.itionc(i  cotcmporc  alias  probatio-  natum  cuirirCurnontentaie^cbcatpotiuvan  pct 

nc?  h.\buit  cx  quibus  vinccrc  tutiiispotuiftct  vt  in  iurifiurandidclationcm  pollir  cxtotqncrc  rcl.x:io- 

d.  L  tutorfUftUi  J5.  infr.boc  rir.Nam  imovero  ob  hoc  ncm,&pcr  iclationc  vinccrc?  Porro  quicquidiu- 

ipfumta',)Coo>inu5  vidctur  aadicndus  fi  poft  prx-  tornomincpupillifuifaccrcpotcft,idipfumpofcft 

(titum  ab  aductfario  iufiurandumrcftitui  vclit  ii^  minorfiionomliicfaccrcaccitrafpcrcllitutioiusix 

intcgrum,cum  cx  caicftitutioncRuurum  hr,vc  lale  fitin  quo nccpupillo aducrliis/d  quod^  tato- 

nouis  allatis  probauonibus  pcriurium  dctcgatur  regcfliicirctdatlrcftitutio  dcbcrct.  Ncccnimrc- 

quod  oc  cuciiiac,  fummopcrc  cauendumcft  ,  ncc  Aicutiopuberis fauorabilioraut  plciiior  patc(ict}c 

damniquodialnotincurricquodquc  nonnifi  pe-  quam  impabcrif.Idq.adc6  vcru  cft,vt  necaliudad-  * 

cuniariam  cfl,tanta  ratio  vidctur  h.ibcdacflc,qu5-  mittcnduputc.taetfialiqux  foite  prrba:ioncspo/l 

tahonoiis,&  cxiftirr.ationisillius  quiiuiauit  «rj./.  iufiuraJu  prftliififupcrucnciintr.unori.qui  dc'a- 

cim ftttrjj.f.cumtxififtndrtt m fin.i»fT.dtUg*t.i.Vix-  tionis  tcraporc nullat  h.ibuci ar.  Nulliis  cuim  hac 

lcriJ  qiiodclfct  ctiammuUo  mclitis  non  clFc  dc-  partc  miiiorisfauor cftc  potcft.quiiufiutandijtic. 

tcdlum  pcriuriam.quim  vbidccc6lum  cft  mancrc  tulitnoacxpcdladsprobaiionibus  ,  quasnec  fpc- 

iiludimpunitum.idcoq.  didmusdc  pciiurioqux-  tarctum  poiuilfct ,  prz.^c:tim  fiiamium  vcl  inia- 

ri  non  folcrc  J./.r/f  ifl/r.fif.fra.v.qtiianccJcpunicn-  tcvcIapudiuJiccm  vrgcbatur.vtiiiictionan  fu.im 

doco  traftariqutcqu:jm potcft  /.1.  C.htff  fif.Dic.  vdtiim  prob.uc  vcl  vinci cogcrctur.  Excipioca- 

Qpicquidcum  mlDorc  gcftiim  cft ,  ii  cx  cominor  fum  illum  quo  ctiom  maior  poftprxftitumiiifiu- 

Ixfushrfiue  doloaducrfuij  fiuefuanimiafacilita-  landum  audicndus  cflcc  nou.ij  adfcrcns  proba- 

tc,rcfcindcndumcftpcrin  integrum  rcftiturion^,  tioncs  vt  in  fpccic  Ug.  admavtndi  jt.itifr.  boc  tituU 

yt minot indcmn\%(ctactiit Lx.LMt frdttr  y.in  frinc.  Scd  fi  alias  probationcs  n:inor  h.ibult  ex  qiii- 

C^-pd/fer./xf /«^rifwiijiw.fiucminorcuracorcmha-  bu$  ccrtam  ptopcmodum  viftoriam  fpciarc  pr^ 

bcatctiamcuiusauthoritasin  co  ncgocto  intcruc-  tnerit ,  dubit.-'ti  non  potcft,  quln  Ixfus  lit ,  A  hoc 

neriifiuenon/.|.drx.C.7lrif.P</c«r</.ijw<r«t».Atqui  ipio  rcftitucndas  fi  iufiurandum  defcrrc  malue 

^iaor  qui  ad^crfario  iufiarandum  dcfcrt  fiuc  in  rit  acq.  i,ta  viiUut  fit.Quid  cuim pcricuioiius  quitni 

^du^f». 
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kduetfarlamruumin  caufapropria  iudicenconftl- 
tucrciquod  tair cn  fic  ab  eo  qui  iufiurandum  defierc 
/.i.«i/r.^4r.f<r.4flJiOT  <i/r.Nccfane  malor  quifquam 
prudens  ac  ben^  confultus  id  faccrct,  vi  iuiis  fui 
aleam  mallet  anciplii  periurio  aduerfarij  commit- 
tcte,  quim  ccrtiorem  litis  vldoriam  ex  certis  pro- 
baUonlbui      parare.Minor  igitur  hoc  cafu  icfti- 
luenduscrt  d.  l.  48.$.  vlt.dtmmtr.  Ec  quamulshoc 
eiiatn  cafu  potuerit  eucnlre  vt  minor  qui  iuHuran- 
clum  dctulitex  relatione  vinccrct,  minus  tamcn 
fpcrandum  id  fuitquim  vt  ex  dclatione  vincere- 
lur,  ci\mfacilioresvu!gormthomincs,5c5l  com- 
xnuniicr  accidcntibus  procliuiorcs  aJ  iurandum 
quam  adrefcrcndum.  Infpiciendum  autcm  eil  ab 
jnitio  id  quod  probabiliiispotcft  cucnite  diS.ltg. 
vtTum  1 uemfi locuflttt fupr.dt  mmtr.  Ec  quamuis 
minor  vi£Vus  ht  non  tam  propcer  dcbtum ,  quam 
propter  prxiUtum  iufiurandum  :  Dclacio  camcn  k 
minorerafU,  illaelU  que  damni  cauiam  attulit, 
cum  non  aiiu J  iuiiaran Jum  prxfiari  poflit ,  quam 
quod  debiumftjic:  Vt  proindc  htcndum  fii  izfum 
fuifleminorcmnon  eo  temporc  quo  iurabatur.fed 
quo  iuliurandum  detercbatiir,qu3muis  non  nifi  in 
cafumprqrtitipofteaiuririutandi:vtdixirous,exem- 
plo eius, quotl fcripiu eft  iii luituii.iKfr. quind.dits 
ItgdU.itd.  Ergo  minoriquiin  dclationciu:iriuraniii 
captus  &  Ixfus  fuic  nccclfaciacft  in  intcgrum  rtfti- 
Cuiio.  IncoqMc  Vlpianusrcprchcdit  Pomponium, 
quiminoii  captum  fe  diccnti  dabacreplicacioncm 
«juafi  fnfhcercc  ininorl  vt  Ufum  fc  diccrct  li  modo 
minorcm  fe  apud  iudyrein  pcdancum  probarcr. 
Non  quafi  credidetit  I^omponius,  contra  qu^m 
prudentibnscxcerit  omnibus  vifum  lic  minori  fuc- 
currendnm  circ,:anquam  minociicliamrilasfusnon 
fit ,  fcd  potiii'.  qna(»  fieri  nequcac ,  vc  non  fic  lafus 
m'«nor  hocipfo  quod  iufiurandum  adutr/ario  de- 
lulicfi  iuratum  fit.cum  n'6  poCGt  non  vincl.  Ijquc 
fignificant  verba  tlla  Pomponlj  &botipfo(4ptittfit. 
Et  f  ue  vix  ell  vc  non  IjeJafur  Is  qui  aducrlarium 
funm  in  canfa  propria  iudicc  conftliuii.Et  vetii  le- 
ditur  quocies  habec  «liasidoncasprobacionci,  per 
quasccrcior^m  pofTu  fpcr.ircvifioriam  ,  nectan- 
lijm  hoccafif  qui  taircn  vniciistmquam  flrgnla- 
ri$  notaiurab  Accurfiocxtetifqne  intetpretibus, 
redetiam  fi  qua  iuila  excepiionc  pocuic  aducrfarij 
intcntlonem  eUdcre,  cum  rrUnor  ipfc  cotienii  ecur, 
auc  Ciadotc  intcntionem  fuam  non  probante  ini- 
norq  lictiam  nihil  piiftanilo,  tairen  abfolji  dc- 
bcr  ct  Itg,  ^.Cde  tdtKd.l.  rlt.  C.dtrti  vindic.2 &o  ri  iu  fi  u- 
randunn  vliro  detulcrir,  qucm  tamcnpoteracnulia 
quoque  obieda  exceptionc  fummouecc  tanquam 
ant  nuUo  iure  «gcniem ,  aur  foitafTis  ctiam  fine 
a<!^ione.  I  iisergo  cafibus  fc  alit*  fi  qui funt  fimiles 
quos  non  irulto  difficilius  c!Ti.t  inucnirc,  quara 
quasrerc,  cum  Ixdacuc  minor  quliufiDrandum  dc- 
fcrt  fi  cx  c.i  dclatiunc  iucacum  fucrit,patabat  Pom- 
ponius  non  cfTc  illi  ncccfrariam  reflitucioncm, 
fcd  pofTc  illi  fuliiccrc  tcpUcationcinaducrfus  cx- 
ccptioncm  iutifiuranJi  fi  contra  cutn  agcrct  qui 
iurallctjitcmquc  cxceptioncm  fi  ab  co  qui  iuralTct 
conucnirccor.  Sedcum  varij  fimilitcrcafusfint  in 
quibusficrl  potcfl  vt  non  (it  Ixfu^minor  qui  luliu. 
tandumdctulit  tamctfiaductfarius  iuraucrit,bcnd 
moncc  Vlpianut  non  ita  indiftiDA^  probanJam 
clTc  Pomponij  fcntcntiara,  nccfcmpcr  dandaro 
clTc  minoti  rcpHcacioncm  illamquam  dabatPom- 
poninsfed  plcrumquc  iptum  Prtctorcn  dcberc 
cognofccrc  an  captus  fit  minor,  5c  lic ,  id  cft  «0  dc- 


nnum  cognito  in  integrum  cum  icftltiiere.  Ncc 
cnlm  vtiquc,lnquit,qut  minot  cft,  ftatimcircum- 
fciiptura  fc  docuit.  Admicctt  crgo  Vlpianus  aliquo 
cafnquod  volcbat  PamponiuseifuflicCie  icplicaJ 
tioncmaducr(uscsccp{ioncmmrifiutandi,lcd  vulc 
tamcn  plcrunque  ncccdjriam  cflc  leflitutionem 
dc  qua  tamci  Pomponius  nihil  dixcrar,  Ncc  cft 
quodcum  AccurfionoiUo  caiccrifquc  intcrpretl- 
bus  pugnantcs  iftas  Vlplant  &  Pnmponij  4cntca- 
tias  licconcilles  vt  dicas  iriinort  d^iadani  ePcre- 
pHcationcoi.fcd  data  illipriiisiair.tcgrnm  jcfticu- 
tlonc.  Nam  qun  cafu  dabis  locum  i  iica<ionl,n&i 
cclTc  cft  excludi  leflitutioncm  in  Int  cgrum.Ei  con- 
tra  indudla  ncccllicatc  pctcndx  reltitutionis  ex> 
cludcsrcplicacionem.  l\.\xio  cft  quam  non  potuc- 
runi  vidcre  intcrprcccsignoratiooeeorum  ,  quas 
circa  reftitutionem  in  intcgrnm  minotum,  &  ca 
iudiciaquxlurlsoidinarij  habebantcxccucionem 
iure  veccic  obfcruabancur.  Dcminorum  rcfticU'- 
lioacln  incegtum  folus  cognofccba?  Pr«:or,  &  in 
prouincijy  Pratfidcs  vtl  Ptoconluics  qai  f  artibu* 
Prarcoiisfungebsntor.vc  dixirous  4rfi<./.i./«/)r.<<rwf- 
wr.1Je64.cx  cdidio  illo  Ptarcoris  dc  iriuoiib.null* 
propria  aSLio  vel  cautio  profici'citur,  fcd  totom  ij 
pfi.ictex  cognitlonc  Pra-totiad./.^iiWyiffjiflor  14.  f, 
vlt.L  Atmilius  4  i.t;;(i.m.  At  ludicia  oiduurii  pci  datos 
iudices  &  pedaa<!os  cx pediobantur  vfque  dd /.i.C« 
dt  ftdsn.  In  cxtraoc jiLMMi:!  cognitionibus  null£ 
vfurpat>antur  fonnul.r  ,  ncc  prwii  dc  vlius  aOionl 
autcxceptioni ,  aui  lepliraTtoni  li  ccs  rclinqiicba-' 
tMiUg.iHit  4,-.fppr.dtntgot.^tfi.\h\  Jixi.C" rof  tit.CAt 
forniul,&ifnpttr,a{l.fulU<..\i  inordinaiuslicaraMo 
^  Prztui  c  dabatar  aClori  U  forroula:ita 6c  cxLcptio 
rco  quz  a^ioncm  li  arquum  cflirt  cmcodai  cr.Item- 
quereplic3ifoa£l<>riqt.<a-c  .*;cpiioncnt>  fiopusciTcc 
corti^cietltg.induobus  lii.f.fitKjutmfr.  bo(  ri/./.t.j.o- 
p4jf  itifr.dttxctpt.  Proiiidc  dc  rcplicacionis,  aut  ex- 
ceptionis  vcritate  2c  xquitate ,  quam  datiis  iudcX 
nominatusinfotmu!a,qui  cupoq  nonpotcrat  de  ia 
intcgrum  rcfliiuiione  n:inuiis  to^nofc.rc  qicc  ina- 
iorcs  vt  diciraus  iudiccs  exn;cbii,vc  dc  caula  libc- 
rali  fcriptum  eft  in  Ug.  tton  dijluiguemm  it.  ^de  UbertA 
fiipr.  dtrtctpt.  QMtttrbitr.  rtctp.  nec  ti io  alia fpcde 
qux pcr  iudicem  datum  iureotdinaiio «xpc Jieba- 
tiir,quzftio  tcftitutionisinddinct.  Hoc  cnim  pri- 
mus  loduxlt  luftlnianusin/r^.p/f.Mj^n.C.nM &dpud 
(juem cogrrit.in  intcgr.rtftitutgit  fit  vbi  &aliis  p'crifqu» 
mai^ifttatibtjiqui  aDtcadc  huiufoiodi  rcltitutiono 
cognofcerenonpotcraQtcoguitioDcm  hancdcditt 
fcii  Maglftratibus  non  pedaneisiudjcibus,  nifi  ha- 
Cicnus  vt  dc  ca  incidcitter  co^nofcercnt.  Quod  ica 
aciipicadum  Vidccur,vt  dc  ci  pronunciare  ctiitQ 
poirmt.quamuis  rcgularitcraliud  fitin  iis  qui  non 
nili  inciacnccr  quxUioncmaliquaraad  fcBon  per- 
tinentcm  cxaminanc  l.i,  C.dt  ordin.iuiic.  Quonam 
igiiur  cifu  di>.cmiis  cura  Pomponio  &  Vlpiano 
pofic  minorcmadiuuaripcrrepiic3tionem,'Nimi- 
rum  cro  cafuquoapf  aicatSC  in  confclTo  aut  noto- 
riofitlzfum  fuiircminorcm,cilin  dctiilit  i^ifiuran- 
dum,putafijprobctapud  iiuliccra  datun:  eas  feiam 
tiim  habutflc  piobationes  ex  quibus  haxid  dubii 
potucrit  vinccrc.^cad  quasnihil  pcnitns ctiam- 
num  rcfpondcrcadncrfariuj  polfit.  Nam  li  altio- 
rem  indaginera  Sc  proHxiorcm  ttaAarum  ea  res 
cxigac,  ad  Prxtnrem  ncceflario  rcmicicn  Ja  rcs  cft, 
quiaCcfuperreftirutione  in  intcgrum  antca  pro- 
nunciandum  cft.vt  Vlpiantw  nollei  fignitirat  his 
vctbis  ftd pltrunque  tpfum  Prdtortm  dibert  ccgnofitrt  4M 
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tJ^mfit&  JkininttgrMmrtflkittre.  Illaenlm  verba  dumcft.quodlnhoc  jT.  fcquiturPr^rwrifj^fr^fwi^Jl 

i!r  fic  aon  aliict  k  prudmtibus  noftril  accipiimiur  fiut  ugmfto.l^on  vt  cxccptio  ifta    cognitio  lint  idc 

^uam  rircr!bcTent^^MiM<«orii;re.  EtQotanduro  quld  &vnam,rcd  vtexccptJo,idc(lvthcQc  Accur« 

etl, quo.f  ini  loquitur  Vlpianus  vt  dicat  iffum  pTtt§-  has  cxplicar,  rcplicatio  C  na  &  rcplicationcs  oranet 

rm  d^trt  c»gnofitrt  vt  fignlficctcognitioncm  hanc  /unt  cxccptioncs  quxdam  /'ccandarix)tefcraturacl 

adeo  proprijun  c/fe  Ptztoiis,  vt  ilum  excrcere  per  aum  ca{um  qao  admittit  Vlpianus  ex  Pomponii 

fedebeat  necAtinclus  atbitrie&potellatc  iudid  fcntentia replicaticni  focum  cfrepoflc,  cogniiio 

pedAneocatn  commltCCrc.  Prrtori enim  ea rcs  co-  autem  ad cum cafum^quo  velit  Vlpianus non  rcpli- 

f  norcenda  &  Inqatienda  conceiTa  eft  ,  noanegU»  cationi/cdreftitutionlinintcgrumlocumc/Teae- 

gendaaotahjcommlttenda  vt  in  iiiYiilinoftcridem  bcre.Interquoscafusilb  etiam  diffcTcci3clt,quod 

Vlpiinus  loquitar  iw  Uum  h't  i.ffi  Prdtergdttm fiipr.  pctita  per  cognidonc  prxtoriam  rcftiiutioncia in- 

dttrdt^dS.  ctfi  fpccicsquxibitraAatar  dccogni-  tegram  fpccialcmandatum  rcquirerctiiiricam  pe- 

cione  tranfaAionis  alimontorum ,  huic  noftrx  dif-  tere  roinor  pcr  procuratorem  vellct  quod  oppoiiia 

iimilis  io  eoeft,  quod  cognitione  dcalimcatorum  replicationcnorequircretur,  quoniSidcmcllet  iu- 

<ranfa£kione  Diuus  Mtrcus  Prztorl  mandaair.  dicium,eadcmqucinftanria  vc  bcnc  hic  Caf^icnfis 

VBdc  cft  quod  nec  raandarecx  hac  caufa  iurifdJ-  notzx, tx LiUud  1^4. vlt.&  l  ft<jfiipr.demmir.&txn9- 

dioncm  fuam  Pixior  poteft  d.  l, cum  hi  in  prmcip.  &  ttl^  Inntc.in  csp.  cotdm dt  m  tnttgr.rtfltt. 

%.ftdnumtnddrt  cxrcgula  Ug.  \.fupr.dtogic*ttmcui  lufturAndudttuUTU.iuie\\x^ccuzM\\ot\ti.tcc\ixz- 

nMddt.tfiturifd.  Cognitioncm  vcrbdeminorum  roris>Gqu£h«buit:Alioquin6  valerec<ieiatio,no(i 

rcUituticHK  Ptxtorcj  ipfi  fibi  rcfcruarunt  Vci  bis  il-  magis.qua rti  fi  a  pupillo  fafti  cfVc,  ci\m  minor  cu- 

fiscdidi  ,  ytiifMiqutrfftrittimmddHeridmd.lig.i.de  ratori habfsxquiparcturpupilloquaniQad eiqu^ 

tm)m.lA.L^.i.dudi  tnfr.dt ddmn.infeO.  ideoque  man-  ad  bonorum adminiftrattonS  pei  tlnent ex  /.  fi cnrd . 

darc  iurifjifti<inctti  fuamex  haccaufa  polfunt  /fg.  /frrb^^m^.C./lriiiiflrf^.r^/frr.wintfr.Sicredimusin- 

foltt  \6.&ft^'dtiMrifd.  fcdiudicempcdaneumdaic  terprctibus,  contra  quos  can:i.-n  vidc  quz  fcrlpG- 

caderenon  polFunt .  quiaiudexdacus  iurifdidio-  musii^ ChWiidc dterror. prdgmdt.decad. 

nem  nullam  h.ibet  (ed  tantilni  iudicationem/f^.Mt  b  AduerfmexceptitrJtitrtfitirdndt.Pomx  crgo  luriC 

Pr//9r  5  iAfyr.iirtmi/if.Nccilludquoquedeficndipo-  confaltis  c^ilfcn  inorcm  ex  ptima  fuaa^tionc  qux 

ccft,  quod  voluntuiterpre:cs  poftc  cum  tcplicatio-  ante  prxftiiu  iulluranduin  ei  copctebar,  co  fciliccc 

ne  coniungi  rclHtationcm  in  inrcgrum  pcr  mo-  cafu,  qao  non  fucrit  iploiurc  lUblata  pcr  iiifiuran- 

dum  rontradiAionis  vt  in  /.  Pdptiudnm  8.  S.fifilim  dum  aut  potiuf  qao  llt  obrcptum  pistoii  impe- 

|(i^j(<PN|^fj?4m.  Nam  In  qucrelaiaofticion  tcfta-  trata  adioac  taciio  iureiurando,  autcciammtnor 

incnti de  qua  eo locoagicur ,  erantiidem  iudiccs  autquonon  voluciithabcriejmprofublata.(u(iu« 

«jui&inpctiiioiiehcicditatis,  nimirumcentumui-  randuraenim habct  rpcciem  quandam  nouationit 

ri.  Erat  enim  vtnimqueiudiciilCc&ciim  viuorum  &delcgationis  vt  diximusad  LdaFrdtorj.fupr.exL 

ab  initio.vt  00$  docoimus  ddL  yS.rtt.  fupr.dt  htnd.  quiutrdffe  i6-§.Wr.in/r. fcillcct  ciim  hacaAucll:naai 

fttit,tx  l.vlt.CMd.illJU.  licet  immutatii  tllud  poRc^  ncc  alitcr  tichat  lamolim  nouatio  Li.  infr  dtnoudt. 

faerit,vt<lch«rediratiipeiicioDeetiHniudcxpeda.  Nam  (iiu/iuranclumoduscftronend.Tobligationis 

neus  cognofccrc  &  dari  poiret,qii6  nos  rcfpeximus  etiam  nat  urali  s  /.  vtt.infr.tod.L  fitchum  dut  PdmpbtlurH 

cutn  ncgauimusde  hereditatis  pctitionc  cognitio-  <)^.§,ndfulii dtfolut.m\i\io  rragisoblig^tlonisciuilis, 

remCcntumuiiotum  fui(rea.l  d.  i.fiJilmtxLi.  C,  €X c^mmCdiax ndlw Llidt .^i.^.tdobttgatiofupr.depro. 

d.»rdin.'tudit,  fccundameam  illius  iociemendatio-  cMr4/.Qu6drt  cum  Caftrenliponercsaliumcalum, 

ncm  quam  nos  in  Coniedlurarum  noftrarum  libris  quo  fublaia  FuUrct  ciuilis  obligatio  &  cofcqrentet 

actulimus,aliifq'Jequiinplurimisiiuislo€i<.in  qui-  adio^putariminocdebitoremfuum  iiberairetpec 

bus  mcntionem  fieri  videts  iudicis  dc  hereditate  acceptilationc  aut  vfucapra  elfct  rcs  mobiiis&  iti 

&ciuspetitiorc  cognofcentis :  Eonamquc  nomi-  domlniumreifux  pcrdidilfet.^nullo  cnimcafii  vo- 

ne  non  alium  fignincaie  prudcntes  folent ,  qu^m  luntnonriadioncpriftinatolli  periu/turandam  vt 

quia  Pcztore  vcU  Prxfidedatusfit.  Atreftitutio-  dtcemusadd./.^ff<  wr^jff  i6.^.W/.}uon  poftet  minoc 

nismlnorumaliafcmperraliofuir.NcccBimdeca  incipcre  ^  primaadione  quxamplius  nullae^Tec 

cognofccrc  alij  potueiunt  qnara  Prxtoresin  vrbc  fcdpctcreinintegtfircftitutlonidcbcrct,vtcireftt- 

&  Pixfedivrbit  ex  appellatione,vtini/./.  ./1mi//iu.  tuercturadtioqux  no  iam  direda  vi  antea  fed  vti. 

PrzriJes  vcrbin  prouinciis ad  legcm  vfqHcIufti-  lisdicendacirct&rcfciiTbria&pixturiaiproirid^. 

niani  qux  cxtat  in d.Lvlt.Cvbi  &  dpud  qutm  cogiut.  in  quc  annalis  tamctli  rei  pcrfecutoria.E<  rtg.Lin  hon». 

inttgr.rtfiit.dgit.fit.  Ergo  ncc pcr  modum  contradi-  rdriis  ^^.dt  oblig.& dSion.n  bcne  Cailrcnfis notat:In 

^ionisproponi  poruiiTcc,  apud iudice pedaneum  qua  rcftitutionc  dcco  quxrcndtj  &cognofccdum 

qui  Jc  ptincipalialiacaufaotdinariacognofccndi  ciitanlxfusfueritminorci\miu(iurandudetulit,& 

pronunciandi  ius  habuilfet,  quamuisnon  ne-  iurciurando  prcftito  debttorem  fnum  peracccptt 

gem pofTc hodie hoclicri poft i/./.r/r.iii^«.Scd Pom-  Iationcmiiberauir,aut  rem  fuam  vfucapi  pairusef- 

poniuin ,  &  Vlpianum  ex  co  iuic ,  quod  ipforum  fet ,  ncque  feparatim  de  cxccptione  aut  replicatio' 

tcmporiba(obtlncbai,cxplicamus,noncxeoquocl  nc  vllatradandum  cllet.  Itaquenon  eft  hic  cafiit» 

nonc  obtincr.  Nara  &  raoribusnoftris  paflitnad.  de  qaocgit  Pomponius,&pofteum  Vlpianns. 

mlttitur  rcfcindentis &rcfciirori)  ludicijcumula-  b  Stdtim&circumfcriptuftdocuit.KAT.  vvi.Mi- 

tio  vt  ptagraattd  loquantur ,  qux  camen  ex  iaris  nor  plerumque  lefus  prxfumitur  ica  vt  probatio- 

commiinis  ratione  admitticcrtcnunquam  poteft.  nconerandus  (ic  potiuls  is  contra  qucm  reftltutla 

Sed  refcindens  iudicium  abfolui  necelTc  cft  ante-  in  intcgt  u  poftulatur.  Puta  (t  minor  in  eo  Izfum  fc 

aaltn  ad  terciiroriiim  pcrueniatur  /iff umfd  lyf.i.in  dicat,quc)d  pecunia  in  rem  eius  verfa  non  (ic vc  i» /• 

lisvcrbisvr/r(/fi|fi4/im<fri«iK</4/»i«r<mtiMit<i«/i^r.  frdtUorum  \oJfi  prddium  i6.C.de  prdi.  minfr.Noncft 

WdMnar.vbi  dixi  Scinpdrt.  1.  Cbtiiddi nofird  detrror.  igiturprobattonc  oncradus  minorvc  fe  non  mo<16 

frdftndt.  ^  inrirprff  j«r.£odiinq}  modo  iDtclligca-  minorctn  docere  dcbMt,  dc  quo  equidlnon  dabl* 
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tuc  iMtmildJt ttttt  4 ].fitpt.di  mintr.  fcd  etiam  cir- 
cumfcriptuin.  Oe  c .  Generale eU  \ti€tot  qailibat 
fuam  intentioncmprobaredebeit.alioquifummo- 
'  ucndus  fic  etlam  f\  adnerrarius  fiihil  przflcc  L  4.C. 
ittdtni.l  *8tr li  C.it frohtt.lvU.CJt Tti  vi/iiic.  Atqui 
minor  qui  peiit  rcditutioncmin  intcgrum  etiam 
per  viam  exceptionis&  coniradidlionis  aftor  e(l  /. 
M  ixftftisjiibm  i^.i/ifrJtprtbdt.Ergo  minori  incum- 
bit  onus  prubandi  fe ,  &  mioorcm  &  ixfum  fuifTe. 
.Aliaquxftio  cft,  Anpecanla  inremminoris  verfa 
Ctt.  Probatio  cnim  ei  Iniungitur ,  qui  cum  minore 
Contraxit  fi  contra  legis  pronibicionem  &  non  fer- 
u^itis  {olcmnibus  cucraxerit  nec  adhibico  curatorc 
vt  in  iJ^rddtoTum  &  i.l.fi  frtdium.  Secus  (1  fecuaiis 
iblemnibus ,  &  authore  curatore.  Scd  fc  (1  folutio 
lada /lc  curatori  tpn.non  cogitur  difputareic,  qui 
(biuic  an  pecunia  vcrfa  iic  in  tcminoris  Ldit  Frtttr 
7.$  fti  ttjtti  fuprJt  mintr.  Do  quo  videnda  func  qax 
fccipfimus  in  Codicc  nollro  dtfin.  i.  &^.Si  tut.  vtl 
<ar4t.t«ttmJi.Separanc  ooftri  credicorem  a  catteils, 
quaficauriciusciurior  cflcdcbtac,vt  probarc  fcm- 
pcrceneacur  vcirim  e(I'c  pecuntam  in  rcm  minoris 
erl.i.C^4<<J<(r/!trAfi/.Scdexcipicndustamen  illeca- 
fus  cft.quo  quis  credidericminori  auchorc  curato- 
rc ,  vt  fcripfi  iifin.  i.  &  2.  C.fi adutrf  crtdtt.  Sublndc 
qaxrunt  de  minore  qui  renunciauicappellatloni 
aur  pafluscft  labi  tcmpora  ad  apncUandum  prxlM- 
tuta,autco.T)promi(icin  arbitr^  vdin  arbitraio- 
rem.  ao  pollit  (latim  rcftituiAiiniegrum  anvcrb 
probandum  habcat  fcbonam  caufam  fouere*  vc  fe 
lcfum  probet.qucmadmodvi  in  fpeclehuiusf.pro- 
barccogicurfealiasprobaiionetnabuirre  vt  probec 
fe  Izfiiin  tn  debtionc  iurifiurandi.Et  Bartolus  qui- 
dem  variauit,  fcd  co  iurc  vtimur,vt  minori  quidcra 
dciur  refticutto  ftatim  6c  fine  caufie  cognitionc  ad 
finas  vt  aiunt  agcndi  aut  appcllandiifcd  camcn  non 
alitcrvlncatquainfi  bonamfccaiifam  lubercpro- 
bauericidedquein  ^nem  iudicij  diflFercur  pronun- 
ciatio  de  iure  &  zquiiate  reAituiionis.Ioque  cert^ 
multo  xquius,&  cxpeditins  e(t,  nec  minus  fi  com- 
prcuniiTu  fit  in  arbitratures  quam  in  arbitrosiurJs, 
jicec  Caftrf fis  diftinguic.Nam  eciamfi  malam  cau. 
fam  habens  minor ,  nec  fatis  idoneas  pcobationes, 
potuit  tamcn  vlnccrc  copromilVo  hiXu  in  arbitra- 
lorem  qui  fccundum  fuam  conicicntiam  fcrrc  fcn- 
tcntiam  pcccd.nonro  minAstamcnlzfusiiitelligi- 
tur.qui  auxiliura  iuriscommunis  fibiadcmit,idc(>- 
quc  reftitui  ftatim  &  indiftindc  potcft  quauis  hcri 
oflic  vt  poilimpecraca  rcditutionc  fuccumbat  in 
ite:Sibi  namqueimputc:  qui  reftitutioncm  maluit 
impecrare,  quam  arbitri  cxpcdlare  fcntcntiamauc 
arbitratoris, pcr  quem  vinccrc  fortadis  potui(ret  /. 

niitur  }^.}.i.rbiiixifupr  Je miner.iun3.tjiitSttm  ^6. 
f  fi coHtfreintfero  ie  eutcl.Qucmiclmudum  cniro  non 
la-ditur  mincr  qui  iurecomnuini  vtiiuri>/r.Cui<i» 
intigr.njlit.mintr.l  inttr  ttt  ^i.^.ftr.tnfrJtfideitiff.ltsi  i 
cutrarto  beJ:ti!r,  quiiuris  communisaaxilium  fibi 
prxr/pftqualeefta)ipellationis/.<.^./<«i/iii^»(iiMf9r 
infr.rtt.  rtvt  btbtr.  Sibiautcmprzcipitquiinarbi- 
uum  compromitttt,quia  ftandum  ell  fentcntiz  ar- 
bitri  fiue  zqua  fit  fiue  iniqiia  /.  dum prefcmfj.f.JlA- 
rifufr.  it  Ttttft.  quitTbitr.rtcif.l.\.C.ted.hcit  moribus 
noiicis  magno  rcipublicz  roalo  peiiniira  Cn  appel- 
laib&  pctitio  redu(^onisad  arbitriu  boni  viri  cx 
inrlscanonici  vc  vocanc  zquiuce  Cw.  iuik.i.qudll. 
(>.(tf.i.&  ctf.txfefitt  it  trbitr.ctf.(tuftm  Extr.it t\t&. 
Qiiod  iure  ciuih  nuquam  pcrmitticur  niu  perop- 
poficam  exccptioncm  doli  in  fingulari  cafu  Lumik- 
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Jlingutmm }i.§.cum quiddm fupr.it rtctft,  qui trbitr.ri^ 
(tf  .Efi  autem  laco  abfurdiusquod  voluntintcrpre» 
tes  minorc  non  aliter  poiTe  raftitni  ad  appclladuma 
sut  aduer4isc6promi(rum  quim  fi  probct  fe  iuftara 
appellandi  auc  non  coproralctencii  caufam  habuif- 
fc,quod  volunc  probaiionci  in  hac  rem  fcftas  pro- 
('cHc  in  principalinegotiono  dcbere.Sicenim  Ca.; 
ftrenf.  poft  alios,  quia  inquic ,  probacioats  iftz  ad 
alium  hnc  producuncur.  Exuf.nnmt  Extr.it  ttfiH. 
Atqueita  duplici  incommodo  &  diipcndio  mino- 
reuiafficiut,quodinlquucft.Aliud  edec  fi  fumro»- 
riam  i!ia  cognicionc  quam  exlguc  ad  dand^  rainorl 
rcftitucion£  ex  fola  a^^oid  £c  inftrumentorum  In- 
fpciftione  perficifuHiccrct,nullis  allacis  nouis  pro- 
b.icionibus.  Poireccnimid  fieri  commod^acfin* 
fumpca.Sed  cilm  iudicitj  nullu  fic  adeb  fummariri> 
oullaque  coentcio  ci  fumraaria  vt  no  fic  necclTe  fic« 
riquicquidntvocatisomnibusquicx  coa^lu  lz'dl 
jiQffcntl.it ynoquequi  j^-j .inf.dtTttuitc.l.):7iitt  i^.fufr» 
it  tioft.i  fpzi9t  nouas  probationes  quas  nclli  i  a  mU 
nore  cxigunt  non  fine  magr.o  ipfiusincommodo 
funipiiique  ficri  poifc,  qnxnihiici  in  principali 
negotio  (inc  proraturz,  vt  cladam  iteru  agcrc fic 
ncccire.CurergOjinquics.caufzcognitioncrcqui- 
rit  Vlpianus,  li  vciit  minorin  iniegru  rcftituiad- 
ucrfus  dclarionciui  ifiurandi? An  non  ctii  appelfa- 
cionis  au.xilium  fibi  pr.Tripic  is^quiadoer  fario  iufiu- 
randu  dcferccumex  fui  vclut  cofcniune  ac  volun- 
tatc  condcmncLur  ?  Eoqtie  fati^  videcur  refpexilTa 
Pomponiusciirn  minori  fiucurrcndu  cflcdixit  pcr 
rcplicationcm(olam,nullarcilitutionis  f.ictamcn- 
tioncquodncc  Vipianusncgatinquibufdacafibus 
fcqtiendu  efle.Scd  addittamcn  ,  quod  Poinponius 
pr«rcrmifcrar,ple:  ricjuc  P!.T;crc  ipfum  dcbcreco- 
gnofccreanminor  capcusfit.  Non  quafiindubio 
non  fit  przfurocdus  capius  Ik  Izfus,  hoc  iplo  quod 
aducrfariam  in  caufa  fua  iudic6  confticuerit  ( in  ro 
namque  videtur  VlpianuscamPoniponiofentire* 
Alioqui  non  p!cruqac,fedfempcr&otnnicafuco- 
gnofccrc  Prztor  dcberet,cum  nuquapnftttei  fub- 
ucniri  tanqu4minoti  fi  non&clzfusfit)  Sed  vrin- 
tclligamus  non  ob  iJ  foliim  quod  quis  minor^  fe 
docuit.vidcri  etiam  dociufTe  (c  capiu  vc  prohibcn- 
dus  fit  aducrfacius  probarc  contrariu.Eft  enim  l)zc 
tanti\m  przfurrptioiuris  qua  P6poniu$nitebaiurj 
vt  minor  qui  iufiurandum  dctuliflct ,  hoc  ipfo  quo 
probatur  minoc  fuilTc  delationis  tcpore  pro  capto 
quoque  habcatiir.  Scd  qu.T  tamcn  116 tarta proba- 
tiocli  vt  non  admittatprobationcm  in  cuirariami 
/i  fiirte  isqui  cx  minoris  delaiionc  iurauic  allcget 
veiicqiic  probarc  non  fuifTc  Izfiitn  minorcin.fed  fc 
ron  minus  ex  vcricacc,  quSkm  ex  delacionc  iurafTcr 
An  non  ncccnariaeft  hoc  cafu  prztoria  cognitio  (i 
niinnr  pcrfcucrct  diccrc  fc  &  minorcm  ,  &  l^rum 
faifTc.'  Df  bct  qui^^c  minor  doccrc  fc  captum  &  Iz- 
fumclVe,  fcdtamcndocet  aliquando  folaiurisprc- 
fumptionc  nifi  aducrfarius  probct  contrariu  vc  in 
i.l  frtitorS  &  i.Lfifrtiium.Allq\Xir\doveThfTQhitc 
cogitur,! dque  q.iotics  prxfiiptio  nulla  cft  quz  pro 
eo  vrgcac  concra  adorr(ariii,&  co  cafu  fi  probaucric 
haud  dubic  vincir.  Sicdicimusdolcmqaz  inprlui 
n>atrimoniu  dacacft  non  alitcr  vtdcri  coiicrram  )n 
poftcriuiqu<km  fi  id  adiu  fucrit  vt  P.iulusloquitur 
inl  ieli  io.infr,dtiur.det.{cd  camcn  iumhec  tgi  fimptr 
hittrfrettmur  nififrebttur  tliud  (oatnifft,yt  ihidi  fubil- 
citur.  Similitcr&:  n-iinorqui  lccaptu  dicit  in  dcla- 
cior>e  iarifiurandi.doceicquidcm  dcbet  fe  cap tum 
fulflejfeddocct  utsc  fatis  loU  ptcrumptiouc  iutis 
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hoC  ipfo  quod  iunurandum  deiulic,  nifiCQntra-  iff/rutf^cHi.  (ctfilocusilWde  rcpiicationcdolinon 

nura  abaduetfanoprobcmr.  cft  vt  vulgo  jv.itant.fcd  dc  adiorcdedolo  domini, 

c  PTtttriAtxctftieifidfiiiectgnitu.KAr.vvi.Qiit  quxinfcrlfolcc  s6k{onidcpcculio //j.iniviwjg.Oil. 

funtada^cndum  tcmporaliafunt  perpcaiaad  excf-  fir.vt  bcneCuiic.docuitrfi/.iy./Iipr.rff  <is/* ;  l.mtim 

picndum  Ifure  y^.vU.mfMitli  rtuhtxttftd pttenit6,  li.^.txtmpl»  vbi  dixi  fufr.txquib.  cduf.  niMor.&Md  l  i» 

C.tletefot4nmitgr.rifi.Hu»t<).C.d,ttxttft.i.i^o  quauis  ((riM)i.(9ii.rir.qu2muisalioq'j;n,cuji^ad(operperua 

tcllitutio  in  inirgru  cx  capi(e  minorts  ztatis  iit  pc-  eft,etia  doli  repliciciones  (mt  non  miniU  perpetuc 

tcndaintraannii  vtileni  fi  iusvetus  infpiciaturjaut  quam  nccpiloneil.fi fdilu  6.C<^m»r.Ettamcniit 

intraqiudricnniucontinuuabeo  die  nuinetadum  Ipecie  huius  §.vt  Cilttcnlisai  g  jnicntatur,!!  ador 

q.ioiiicipiebat  oiim  annus  vtiliscurrcrepollluftl-  minoreiuliurandu  dcf^Tenteiuraflct.niinotcmliti 

jiiani  conftilutlonei»i/.r/r.C.rf</«Ji^r.ini/;/(jr,  rr/?ir.  tlcbefc.&conntn  os  minor  vellet  excipcredcmi- 

fi  timc  petatur  per  viS  cxceptionis ,  debct  clTc  pcr-  nori  «tatc,  &  Irfionc  no  eirct  ci  pcrnm tcndu  extii 

pctaa.Dtc.Non  poteftaui  pcrpctiiaen'cauttctn-  tcmpuspctcndz  rcUituTioniprxilitun'i.En"ctenim 

porcfiniricxceptioqar  nuqua  natacil.Ptiusenim  dtceptioiilarefciiiotia  \-t  ita  dicam,  reftitutoria 

debec  quidiiabcre  initiu  quim  vt  hiic  habcre  pof-  excpio  a^ionisvti  proinde  inuaidC  tcpusproponl 

fit  vc\dcbi:iil.Titt9vfuifrM3m  <)6,it  condic.&  dxmijh.  dcberct,quocics  daretur  no  poircnori<r^d  S  txtm- 

I.rtenfottflvidtrii.0%.  dtrtgul.iur.  Atqui nonpotcd  flo.Ncc  vnqulertaftioperpetua  domino,nin  ctim 

n'aicicxccptio,auc  rep!icatio,antcqu^ma£tiopro-  nadu^  cft  poflcllionc  rci  Aixabalio  vfucapti  fi  ca 

poficalitjquiuis  nafcirpctctur.Metitoigicur  Vlpi-  pDflcaatnifcrit/.j^irKiMrjf.fflif.il.rrr.necptoindc  tx- 

anus  htc  fcribic  iiuc  per  modutnexcepiionis  id  cil  cc:)tio,nifi ciim  pofTidct  Nondifplicct  ctiam  q-iud 

rcplicaiionis  fiuc  pcr  via  cognitinnis  prxtorix  vc-  CaflrcnfisiradjtcascxceptionciiMj  nll- perpctuas 

lit  minor  iufijrandiiex  delatione  fua  prznitu  im-  quzdc  caie  funtdc  qua  c;iam  actioroj.ctcic  po- 

probare:  neutiueipoltprzllliutu  tcmpusclapfum  cuifrc;,fcdcod6t£poiefinirtqiio.i£lioipfa(inircturt 

pcrmictidcbcrc ,  quafi  nontam  excinaa,finiijquc  vt  cer.nercelt  in  ©«cpfioncno  niimeratr  pecuniz 

cxccptionc  quim  nuqu.im  n.ita.vt  non  infiibtilitcr  i.r»  untTMdibiu  14..&  l.vU.C.de  mii  r.uv.tr  ft^un.  tiuf- 

Bvtolus  &  Cilbcfiuradaiu.Atnon  mcliiisquim  modieR  cxccptio  dequa  inhoc  J.nccoblhr,qu6d 

Ac.urfius  ,  qui  bc  c  Jirtinguit  ititcrcxccptionc  &  cxceptiodoli  lit  prrpctaaciimaftii^dc  dolo  ht  ati- 

rcpiicationc,vtexceptioncsq'iiili.m  fint  pcrpetuz,  nuaiiircvctcrc,hiKiic  vcto  hicniialu.i^oHcnimcx- 

acreplicarioncsnon itc,  quia cuni  fintexccpiiones  ccpiiocupetitctiaciquidoiii  pairii]ii6cl\/.i.$.f/4- 

ex  pirtcadoris  in  cuius  potcfiatc  luitquandoagc-  Kr i/r</»/rW(i/.f vtrp/.acptoindc  quidcdoloagcicipfc 

ret,n6  maior  in  iis  ratiolit  cur  non  iinianiur  icporc  vltrono  polTct,prctcrid  ij>aliquidi>dolii5riiillu.';cll 

qjam  in  adionibus  d.l.ftttndt  l  ^Uifitu  ;o.  fjn  dclo  a6toii:nlfi  tiic  cu inciplcagcic  vtinl.i.Sjtr(4ted.ttt. 

5  ^  Scd  &c  (i  (juis  in  traiidcm  crcditorum  iufiurandum  dctulit  dcbitori :  ad- 
uerfuscxccptionc  iufiuraniiijrcplicatiofraudis  creditoribusdcbctdari.  Pritcr 
a  fifraudator  dctulcrit  iufiurandum  crcditori,  vtiurctfibideccindariopor- 

tcrc:  mox,  bonis  cius  vcnditis ,  cxperiri  volcc :  auc  denegari  dcbcr  acflio ,  aut  ex- 
cepcio  opponicur  fraudatorum  credicorum. 

.jjc     ^  j  ±.  r     '  bitori$,nopottftopponie>ccptioiiirifiurandiad« 

^  }             7  ucruis debitorc  iplum  in actionc  direaa pia:ltici, 

RAT.i>VB.Excc,>tioi.itiliurandinonpocefiHa-  cilm  &  alia fit  adlio  .^:  aiia igentispccfona  :  Ncc 

berc  iocum,  ncc  pri>indeiduerfus  eam rcplicatio  proindc  crcditorlbus  adncrfns  hnnc  iatiilurandl 

nifi  in  ca  ipfa aftione in  qua  iuratum  cd.Ncc  enim  cxccptioncm  nccc iraria  vci  vtilis  vidcti  potcH  re* 

iufiurandum  dea^lionc  auc  te  aliqua  przQitum  td  plicatio  dcii  mali.DE%.Adtioncsdircdix&  vtiics 

alias  rcs  .aut  aftloncscxtendl  potclt  no  tra^isquam  licit  diucrfz  fint  fpccici ,  lum  quoquc  t  iim  dcea- 

ad  aliasperfonas/4ir  Pr<r«r7./:/^r.^j;.p/r.hiriM/.r«m  dem  re  compctunt,ciafdcm  lamcn  puccilatisruut 

lfti}.l.dtrtbm  14.  i»/r.  rtr.dmet.  ficuti  ncc  pattum  l.fi  cmdcmquchabcni  cffc^um  l.tclu  .\~.fufT.dtt>t^6t. 

vnm  17.$  fdiid  qu£  turftm  vtrf.  Mtt «mnia  fufr.dtfdS.  gtfi.  ncmpe  cum  aduei  fus  candcm  pcrlonam  0  cr- 

ncc ces iudicaca Uum qutritur  it.&  feqq  infrJt rt ia-  centur.Ncc pulTunt  crcJitcrcs tui hahere  pius iurts 

rUr.  Atqui  ponimut  in  adione  dircda  qua:  debitori  cx  tua  pcrfona  contra deWitorcs  taos.qii^m cu  ipf» 

aducrlus  dcbitorcs  cius  direclitin  competsbat  iura-  hihcisLntmo flmiurii^*.de regul.tur.  .^tquinocerec 

tumfuilTe  nihil  debcri.A£bioauccmquz  huius  do-  libi  cxccpcio  iucifiurandi  fi  contraajiquem  cx  tuis 

bitorfs  creditoribuscompciic  aductfusipfius  debi-  dcbicoribus  cxpcrireris  qui  tcdcfcrcnte  iurafliet  ni- 

torcs  non  alia  cflTc  potctl  qiiamvtilis,  ciim  dctur  hil  tibi  dcbcri.  Ergo  &  crcditoribus  Cuis  eadem 

tanquam  obligacis  prxtorio  plgnore  nominibus  exccptio  iurifiarandinocerc  debct.  Quodcamen 

per  miflTionem  in  poflcHioncnirci  1'cruandzcaufa  quoniam  iniquii  efl ,  ciim  in  fcaudccrcdicoru  ralc 

ladlam  in  bona  omnia  dcbicoris ,  &  confcqucntcr  iufiiirandii,&  a  dcbicoredelacum  fit.  &e  fufccptum 

ia  noniina,  quzbonoruqaoqucappellacionc  con-  abciusdebicoribuSjQUosponendilrftfraudcpairi- 

aficntatlbontruiH  ^y.de  verb.fignifii.icCi  conucncio-  cipairCiVcinterdidoFraudatoriu^&Paulianzadlio- 

ne  generali  bona  omnia  dcbitoris  pignori  data  nilocuscncpo(Iit,zquifllmumcconcrarioelldoU 

proponcrcntur  quo  cafu  habcra  crcditor  non  di-  replicationc  creditoribus  tuis  acromodarl  ne  ipfis 

re^am  rcdvtilcm  adiionctninnocnendciMtoris/.  noceat  quodin  fraudcipforumfadlu  cfl.Non  crgo 

narntn  .i.C.qutrtifignor.oblig.feff.l.fi(onutntTU.ii.infT.  dcbcc  hiciocusinteiligi  dccrcditotibus  agentibiii 

4tftgnor.d3.  ficut  &  cmptotnominis  L  ^.LfofiquitH  Pauliana  vt  mai^  putac  Accurfius ,  in  hoc  incric^  k 

7'&ftq.C.de  htrtd.vtl      vtndu.  Ergo  crcditoribus  Caftrcnfi rcprchcfus.fed  dccreditoribus  agcntibus 

hacvtiliA^ioQcagcaiibusaduerfajdcbicoxcmdc-  vtiUadionccxnopiioe  dcbitoxis  taiiqiu  obligaro 

'  perpl; 
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perplgnas  prxtorium.  Nec  enim  pofTecin  Paulia-  rc(litutioncminoris,aiiusTerbde  icplicationead- 

rtaaftionc  locus  clfc  cxccptioni  iurifiurandiquan-  ucrlus  iufiurantium  dmdi.   Nam  dc  rfplicatfona 

doquiJcmincaiuratumnonFiitnccturaripotuit  iudcx  'a-us  folus  cognofcit,dc  leiUtutionc  vci6 

ctimnec dcbito  icd  etatqui  alicnauitautquiiu-  folus  P.K.or. 

rauit,  fcd ipfiJs ctcdiioiibus  in  quorum  fraudem      a  TTilirtkfi  frtuddttr,  Diuerfus  cn  hic  cafiui 

alicnitumfait.Plan^.ficreditorestui  vcllcntagetc  fu^  erioic,  eaiiiiciii  tan  cii  lubei  s  rationcm.  Di- 

Faulianaadrc  ocaiionemturiit  ran  iipoflcnt  vti-  ftum  enin  efl  dc iurciu<atido  dclato  ^  debi  ore 

que  hoc  facere.&  vl  lopetcrcvtiuriuranduinipfij-  dchiiori  veio  in  fiaudcm  crcditorum,  qui  tamen 

rumfraudemdelaium&przflitum  pronccdclato  dcbitor  verus  iurauctit  fcmhil  dcbc  e.  Inhocau- 

rec  prxftito  hibcfeiur.Ri.fcmdiiur  e  im  yci  Pau-  tem  verfu  agitiirdc  iuiciurando  qa(  d  debiror 

lianam.qui  quid  in  frau-fem  crcditorum  quoquo-  fiau.  em  cicditoruin  fuorum  dctijlcut  U'foCie- 

inodj  maliiraorcgcftuincft/.i  <^3.<frf«j^«>/r.  ditori  ,  qui  ex  dcUtione  iuraucrit  aducrfanuni 

infraud  trtdit.Sed  coca!u  nihil  clTei  quodcic  ii.riini-  dare  oponcrc.  R  A  t.  D  v  B.  Ez  iiitciuiando  n<ia 

randi  exccpiior  caui  de  replicaiioiic  ad  eifusex-  m.nus  naritur  adto  in  ia^um  ei  qni  inraiiir, 

crption6dand3  tradan  pulfe  .Ratiotamendandx  q^i^m  cxcej  tio  $  prox.  infr.ltg.  4Sert)S.C.  bntit. 

tais  crcdiioribusrcplicaiionisiiduCLfus  exceptio-  &  i  nobis  iam  didum  elt  f^^  iis  in  pixredenti- 

ncmiutifiurandiin  ipcciehuius     tniacxcopen-  bus.  trgo  fi  fiauJator  dciulc  it  ii  liutat  duns 

dct  qaod  cui  da.cmus  ad  oncm  Paulianammuko  fjlfocicditorii&isiurauerjt  deccm  fibi  Jariopnr- 

jnigisdandaiitagenii  icplicatin,  (iciui  daretur  ei  tcic  ,  mox  bonts  ci<'S  venditis  cx  eJifto  di  rtbm 

exccpiioficonue  irctur.vta  I  hun^  jS.Bjrtnlusno-  Mtlitr.  iudic.  pcfiid,  ftu  vtmnd.  non  vt  miitatuf 

tatt.t;7«r/ii(i56  ^.iJtrtgul.uir       udutiminfr.difu-  in  pofleflionein  bonornm  dcbitoiis  cum  cxicri» 

^yJf.Dicat ahquis.Rcpiitacio  cm  h  inc  nan  poirc  crc Jit onbus,  q  lomodo  male  iiiierprctatiir  Accur- 

compc(crc,nili  rcfcilio  priiis  iu  ciurandoquali  ncc  rius(dcbctcnimnnflioin  poirelTi.incm  prx  edcre 

delatara  fueiitnec  pra  ftituium,  nonpoiteautcm  non  lubrc^ui  vcndi-ioncm  bonoi.im, lum  vnus 

rcfcindi  iuliui3nd.»in  nifi  pcr  i'auliai.am.Piiusigi-  cx  crc  iit.jiibiismiirus  cftin  pollcflionem,  ctcrl 

turagcndumcire  Pauliana,  cxempli»  cius  quod  in  quoquc  om  esinilTnn-c  liguntur /<5  tumpKmii. 

fpecie$.przcc  icniitt^laccrcinterpreiibjsdiximus  hfr.iU  tu.dcrtb  Mihfr.ittdtc.ftfid.)  fcd  vt  in  diftnhu^ 

de  rcplicationc  mtnuiidanJa  poft  pci  tamabeo  iio<  c  prccij  ex  \ciKliiinnc  ccdudi  conc;iria'  f..o 

in  integrum  reftitutionem.Rcfp«ndco  tunc  nccef  ordinc  cum  cxtci  is.non  tft  ci  dcncgan<i.i  a(fkir»,nc- 

fatiamclfcPajlianam  ciim  lale  quiJali  natu^rcll  quc-danJacXLcptio  conita  iutantcm  cii  n  iulia- 

quod  in  bon;$  dcbitoris  clfc  dd  ei  it.  Si  q<iidcm  lan Jum  pro  vcrttateh.ibeacur ,  ncalioqni  qnxrcrv: 

priuscllvtrclciiidatutalicnatiofadainfnu  .ccre-  dum  lit  dc  f  c.iutio,  quod  dctcdlam  t.imeii  ncc 

ditorum,quim  vt  quod  al  c  atum  cit  habeaiur  pto  puni.  i  poflit ,  ncc  impunitum  temanci  e  dcbcat. 

BonaUcnato, cicJa  urqucti  a  filVcin boni» debi-  Dec.  Djlum  &  fa^um  cuiqnc  fuum  noccro 

toris  SMtmfi  qHminfrdudtm  lnfiit.dtdcliBn.  Ncc  rur-  oi.onct.non  aUcn  Itg.i.fupr.  dtdwi.  ludic.  mut  cauf. 

lusfieii  potclt,vt  miifioin  puHlfliDncm  boi  ornm  f^a.Ug.ftdum  ijs  infrimtf.dtTtg.iur.  nccdcbct  f.anf 

debitoris  hOci  rei  feiuandz  caufa  pollulancibus  &doiai  Jebiiotisi  fiurandum  defcrenris  m  f>au- 

crcditoribusjcaq  lo.juc  bonacomp  chcndaiqnx  dem  cicd  torum  iisnocc  e.qiios  fraudare  dcHitor 

pcr  alicnationcm  deliciuni  clTc  d.biuiris  ,  qnin  voluit  paru.ipante  fiaudcm  eo  q;.i  iura  .it.  Hoc 

priilsicftituanturquxalicnatafunti-imaflambo-  cnim  omnimodo  ccquiiitur ,  vt  Pa  lianx  adl  uni 

«otura  debitori'!.  At  m  prop  .f^o ,  ciVn  debitore  locus  efl"epofli:,&xquiiatt  ipixPaulianiminJuxit 

iul)urandumdefcfcnteinfraudeinLrc..iti>rumluo-  Itg.x.ltgM  VtMn  io.^.mu  FrMor  ^  &ptff  itfr.  Qutm 

rumiuratum  ell,  non  idcb  fublaia  videri  potcft  fMd.irtdu.  Ergo fidcbitorc  in  tiauucni  vcc.runi 

ipfo  iute  aftlo  ciuihs.quxdcbitori  in  dcbito  e$  cicduoium  iuliurandum  licfercnte  falfus  crc  (icor 

fuos  coropecebat cum  iuliurin  lum  no'  iit  ino<Ju»  i  irauentdati  libi  oporceie,nondcber  ca  res  noce- 

tollcndx  ciuilis  obli;.;.itioni$,t  cc  ^>roinde  adlionis  rc  cxtciisc  eJitonbus  i  e:  falfo  proJefleqaamais 

c]uxex  ca  na'cirur,(cd  naMiralistin  u  n  vc  dixi  ad  iuiancrit ,   ilm  de  Jc"^iti  fiJc  conftaie  non  poflit 

l.iit  PrMrj.fufT.t^  l.v!l.tnfr  btc  tit.iSttibnni  5if.§.«4  Vtin  Itg  i.  C.  dt  nonnumtr  ftcun.  1'roindcquamuij 

tuTAlutnfrjtfilut.  Rcmaiiccigit  itin  bonis  icbito-  liricto  luic  ptxto.io  dandalit  adio  cx  iurciuran- 

riseuain  poftiu/iurandum  ciuilis  illaaclio  &  ijui-  do,  Prxtor  tamcn  aut  dcnegare  illam  dcbet,ne  fa- 

dem  dircAa.  Proindc  vtilem  quoque  a6li<inc<n  ex  cii^  contri  edi^um  fuum,  li  iu/iurandum  adpro- 

cius  perfona  ctcditoribi-s  compctc  c  non  amb  gi-  bet  quod  delatum  &  p  xftitnm  f uerit  in  fraudcm 

lor.qui  extinifta  ciiam  difccka  nihilo  ninii^danda  cicdiiorum,  vcl  (alcc.n  li  dc  fraude  tam  cuidcntcr 

iis  circi ,  ciim  ncquc  ex  fado  ncqueex  fjco  vniu$  non  «pparcat  vt  cam  ab''oIutc  dcnegarc  Prxtoc 

altcriaftioadimatur/.  Gr4iii'«  7i.j).w«.in/r. iffjii/t-  non  poflir ,  darc  illam  drbcbit  lub  exceptione 

iuJfd.'yd«ftftr.l.i.C  dtoblig.&dd.  Noncrgoin  iigcnt  fraudis&  doli ,  acqucica  formuUmadtionis  cmcn- 

a£tione  Pauliana,vt  poiriiit  hbi  conCuleic.red  tan-  da  e  vt  loquitiu  Vlpianus  i«  tig.  duebm  i8.  $.  fiH 

rum  xquitatc  a<aioiiis  Pa  ilianx  vt  habeanc  rcpli-  qui  dtbitertm  tifr.  hoc  tst.  Quomodo  8c  alix  cx- 

cationcm.  Eiufdcm  cnim  xq  <itatis  cft  datc  a£kio-  ceptioiics  qux  ad  han  c  fpedcin  propii^ s  acccduar* 

iwm,&  rcplicationcm.Ncciimilecft  q  lod  ohiici-  q  iali$  cft  non  numc  atx  pfcunix  ,  cieditoribos 

tnt  cx  (.  prxccdcntc,  de  rcplicationc  Janda  mino-  dcbitoris  dari  folcnt  ctiara  inoito  deb  t  jn  Itg  ftn. 

lipcr  reftitutionem  in  iiitcgrum.  Nam  i,c  jue  vc-  Ci/<»»ii«affifr.p«««.  Sedinhacfpecichoc  didiinile 

lumeftdati  rcplicaiioiiem  illam  ,  poftula  a  privis  cllquodhabcnicreditnicsad  crfusiiifiurandiicx- 

teftitutionc  ,  vc ibi  docuimu? , nc.iuc  hic  accidit,  ceptior6,quaai non  h.bcret  dcbiror  i,>fe  qui  dcfu- 

quod  in  fpccic  d.^.frtctd.  vialius  dtbc»r  cognofcc-  lii  fraudandorum  fuorum  crc Jitorum  gratia,  qno- 
tedexquit.-iic  icplicationisaliasdexquitjtc  Pau-'  niam  ic  faikum  fuum  noccrc  deberet,nec  fraudcm 

ljaa«»aionis:quoroodoali  iseftqui  cognoliicde  &  turpi  udinem  proptia  allcganf  auJicdus  eircr; 

6  %  luTiurandum  dcfcnioris,vcl  procuratoris  ci  ab  aducrfario  dclatu m  pro- 
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uc  _   .  ANTONI1  FABRI  tC  KATiaNALlA 
dofe  I  ticyioiifaiqtte  doiaiiie  pawte » Mianuit  faibit  Idero  ergo  diceiidiifa' 
erit,  &(iwtiisadpeceiiduaipiociiiakor»  leodefeieott»  iuraueri^t  daiimihi. 
oportctc:  nam  affloiiein  mifai  pirife  <|aae  fenteniia  habet  Bttjooenh 

jJi»^iMfmmutUk  flr/r.AtqatkacxPoponiofcriptumcdm/.r//.^^' 

k^.h$etU.Ptaiuum  cikoi  fkctlius  Ht  vc  jpcr  pi  90^ 
fMttfrtB  wl  ^lfiNiiaMlW  flc<|sfnillil^  tbititoo^iplfeil: 

nequcexccpt.o  acqutrt  nobij  pot;.d ,  nequealiiiJ  cepiio  ,qui:n  vt  ailio,  quiacxccptloprodeft^^^ljilpf 

qaicquam  cxtra caa(iMD  poflculoius  U  uC^fm^fiM  tcntiooeaa«^uxiiempctiaciliotcft  Ui.iofriiieifiMm^ 

procwi  ^ 

defe  iforquis  vcl  procurator  altcrius  iuraiicritad-  ton  alicrius  dato  Huead  petendumnue  ad  dcfiBi^ 

ocf laxlo  de£ef 6(c  vcl  nihil  dcbcri  aOorl vd  abrcoii  dendum  adc  detulit aa(  tctnlit  iniiutaiMloa|fr  Mi^ 

flidtoqoeaAori»liqirfdd*iopoaen,ilicciidm»  (orridiMttMiodicifl^iadieioiililM^MM 

cfl  nuHam  cx  ciufmodi  iurdarando  aut  a£tionem  quod  non elTct  ferendu.Dircda  fanc a£lioperpjp|t: 

atticzceptioo£domiooqiMiipofre>  Atqoctucz  curatorcmacquirinonpotcilczalteriuiiutduni^ 

Potnponio  idem  Vlpianosaofter dlicrtd  leriUcltt  do,  nintcrplrectioaiieccoDfctttiant,  fed  ttilltW 

Uun  folktn  i').^.\.fufT.dtfroem4t.  H  aftoris procura-  men  picrUqaecafibucacquiritur ,  mixime  C\  ex  rc 

loccx  dclationc  vcl icUtiooc  aducrlatij  iiinuicrit  domtnipcocoKatorftipnlccurantquidaltudtalc^ 

abfenri  darlo|»orc.'e»agcre  iHfi dcbere hoctadidd  dat maAdato  oon  rcfragante /.fMfrwMnMr(&fi# 

£10  nomincproptcrfaum  iufiarandam.il«fv^«wM  htmsdixlfufr. dt pmuTjfifnaarMm y^iVifrJtmh.' 

inquit  IhtcsStt  (^mn  iuminf$tiut ,  ied  tamco  non  tU^.  Hic  autcm  acqatticpcocnratoK  cx  tc  domlnf 

eominiisderatocaactciUfiopoctere.  Dic.Tam  c&mdeeaiciatstum&«aiinddominum  nooad 

p«t  procuratorem  qoi  mandatum  a  nobis  habeat,  procuratore(n  pcrtinib  nir^iiiimfiliffr  rent6tiam 

4|uimper  defenfor£,idcftcum  qniprooobi*  vltco  Pomponij  quc  Vi|tloniia  refert  8t  probacin  id.ftm 

licem  fufcipit,  acquirerenobisaAioaeffl  poflamos  fthtm  ^9.$.  i.  dr ^rMOMf!:  apparet  latis  ex  hoc  qia 

aon  auide  dircdam  fcd  vtilem,tn  iis  nimirum  qac  ciuldc  Vlpiani  e(i,&qnialitcr  cum  i  j.i.condtiiff 

dtcautcminiudiciofiunttadcbvt  nullafitincam  n6  poretl.Itemq}CxZ/.rfr.qacc(ufdcmPomponii 

rem  opasccffione,vtnoftrivaIgotrsduntet/^.  in  eli^.^.fH/r.quauiseoloconondeadionetraftetar 

CMift  if.^.fi IX pjiTtt,iufill.l.ftq.vbitimen  vidcqux  fcddecxceptionetStilm>qazvidixifaciliiks8cqai> 

duifufrMfrtmdt.  Alioqui  dicendum ciTet  neque  rttar,&  fine  diAindione  nilis,ae  dircdbe.Ei(i  cadic 

procuratori,  aeqttedcfenioripermitcendum  dTe  vt  hzc  didin  dio  io  exccptiones  quoque.f.fi*rin  i  i.di 

in  iudicium  rem  deduceret  Ii  non  poiTet  fimiliter  ^^.Mr/Iqoiois excepdoncsomncsnnt  exxquita» 

ca 6u:ere  onmia  qox  ad  tradadi  &  iinieodi  iudicij  tccquicas  aut£jTt  firpios monui  cz pobllca  \ ;  1 ! r  ta- 

caafam  pertinent 4rj./.t.)iprir iarijfdiff.  In quo nu-  te.  Cctcnc interpreuiiones& coociliaiionci  qua£ 

meroeftdclattn  Sc  rclatioiurilturadi  ti)m  quoqoa  nodriadferantpoft  Accurfiu  vt  adU04|aidfidlcedbl 

cftm  luituiaudum  cx  conacntionc  czua  iudltsnp  oOacgaicatar domlncfca  tameexerceatutlproca 

dcfcrtar  cibn  inftar iudic<)  habeac 8c rd iatieaall*  CMoC^ddomtni no  a J  i .  u  \  t il i ra t6 ,  aut  vt  hsc  Ics 

I  fupr.l  qui  iurtfft  iG.§.rU.l  tumfitfiU.^'!,.f.\M^.Ht-  loaoiCQrdcprocuratoretn  r€  riiadato,fant{mpro- 

noaatcmdubiut.quin&  ptocutatori&defcnfori  liaUlioresqai  vtadmittipoflint;IteiUa,qaa  dc  (nn 

lioeatrem  in  Indidum  dcducere,  vnde  &  iUud  pla-  Ingenio  addit  Bartolus  vt  loquatur  P6ponius  in  iJ, 

cuit  ex  eor  u  pa(fto  etijm  domino  acquiri  exceptio-  ^p.^.i.de  procuratore  qa£a6  c6ibrct  naberc  roao- 

ncm  polTe  i.  ni  &  iteurt  ii.(t$m  frMtitn^j&fiq^tfr.  «htu,  Vlp.vetb  in  hoc  $.de  procuratore  habete  veru, ' 

itfsS.  Non  qiiidempa<^ifeddolivtadeaslc|ek  Arcertdmandaiuplan^ c6mentltiaellvtncmond 

noiauipaus.  Quidniergoetiaracxipforumiurau«  videt.  NccBaitolusiprer.coatqataltaveriorceffii' 

rando.quodpadiquoquc.Sctranradionisvimob-  poutquamprobamusdediffcrentiavtilisadionla 

tiMiU.i.fiifrJ.l.tMttri^.i.i.&i.luiMm4fti6.%.'9U.  &dircAc8iincatandemconquiefcic  .  ' 

7  f  Sij>etitor iuniuit,poi£jrore deferente,re fuam efle: adori dabitur z€dOf\ 
fed  hoc  dutaiat  *  aduerfbs  e^qui  iufiurandii  dctulit:  eofquc^qui  in  cius  iocu^. 
{uccdTeruticeteru  aduerCaliufi  vdic  progariua  iurifiuradi  vri ,  nihil  ei  prod^tid.' 

^lt  9ilt  r:iunhmj  randoiodicialinon  mindsquamex  volumarioad 

««a9.vis.js^nmr.    -  cxeropliiadUonlsgaRoa(ciiuxozladicatoLifli)(j|t.' 

RAt.  t»vt. Nonnudafddttteainictantarte»  GiKfiC.DBe.Innilnde proveritatehabetunlcc 

tttm  doaiinia  vclacquirutur  fcd  tatiim  traditioni'  podqu^m  iuraiiJ  cft.quzritur  ampiiiis  quicquaml 

bnsiifq  ie^dominofadis$i^^r«Mis(.jii,flwri  17.  aUud,ni(ian  iuratufit/.5.j;.</^f(i(rriiir4i»/iiprdrk«c^ 

iiKfrM4cqimftfli.tr4M§toMM^tm^*itttMtMt'  Linpriticip.ii.L fd  ttR \  i.i,vttJ.tu oui \o.in prmtmJnSr, 


;  poflit  quz  nu  datur  allj^ 

ynml.nSqu4ni  ':ud4  ii.dtdepir.rtr.dtmiii.  ErgootiSG  quam  qui  fit  dominu»  iuregitiu  vel  ciaili  /.iare  ij. . 

petiior  iunuetit podeiTote defercnte rc  fuam  c^Tet  fmMruvi»di{.\u[i  tamc habere  debct>3C c(i  Pu« 

cKmideoumenAiriddebetaftfoinremfiucdi''  bUdanid.$.ji^cr«Mi  qaippequzexcad«eftlurifdii' 

rcAa.qmlis  ert  vinJicaiio  ciiiili;  fiuc  vtiHi  id  eft  ftiono  Ptztorisadquapertinetiuituradiietiatueii; 

PubUciaaa,deq  lataracn  Vlpiami  bicintelligendii  Cai c6fequi»eft  vt  adUo  in fii^i|,quS pctitoH hnic 

cl&c«flar«t«»d6  Vlp  i» Ifid ttfi  jjAkUmm  qui  $.fi  dst  interpretc$,iocQ  habcre  06  dcbeat,  cAm  no  fic ' 

ftttntt  fuprM  PuUK.iu  rtm  uft.  vbi  etiam  dlxt,quaois  nifi  fubfidiaria,  vt ccteriComnaa in  h&u  aftioneii 

Accatrta^^pufteiicarterilocuhonciniclligaotdc  defici«tiba«alU$qa«ccrtuacfpecialenomchabeK^ 

aatoaeiafada.quamsnfdioMiW  ciiiormodi  dl  PobUdaaa.  Tituabcft  vt  vccii  ik^ 

-  - 
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vult  Accurfius.dupliccm  hOc  cafu  .iclioncm  in  fa-  non  nifi  pcrrradttioncm  dominia  tiansfcrtl  pofliat 
<f>um  compcterc:  Vnam  cx  iurciur.indo:  Altcta  cx  di^  l-trMditiontbutio.C  dipA^.Quitoncad  rcpcr- 
fentcnria  poft  iiifiur.indum  prtftitum  lata  drg  l.  ntn  linct  qitod  Accutfio  Bartolui  obiicit.cx  ra  tradirio- 
//?  ntuum  io.infr.Dt.;a  cv.pt.  Etfi  cnim"alias  tam  cx  ne  qui pcr  poirclTorcm  iacta  fit  pctitori qui  iutauic 
iUrtiurandoqu.itn  cx  ittdicato  nafci  folct  in  fadum  rcm  fuam  clfc  non  potuiirc  transfetri  dominiumj 
«i^io:  vtrumq;  tanic  fjt  ex  nitcclliMtc ,  nc  alioquin  ctiamfi  vcrc  rcs  fuitlct  tradcnds ,  quit  tiadidiffct 
«flct  inutilis  lenienria&  inutiJeiniimacducxquo    quafircmqux  iamclTct  accipicntiscx/.j.§.ytt4fj/»«i 

agi  non  poflct.Atcum  aliapoccftactio  compctere,  iw/r.  d*  coniiH.  CAufdtt.  Ergo  ncc  Publicianani  ncc 
▼cPubJiciana  inpropofito.nihilcftquoddcin  fa-    vfucapicndi  condicioncm  fi  non  fuic  dominus  i» 
Aum  actijne  ira(!l.iri  oportcat:nifi  quod  poil  icn- 
tenciam  dc  Piibi:d.iiM  re  Jdiiam  ciim  pcr  judicatii 

fiatnouafioi.r/riCAp/ir.r«i«fiixf.confiiniptacftPu-  n.imhancpctitoriqiufifingimusrcinci  tradi  ami 

blicianx&agcnduiiiticceiririoin fidiiin  &cx iu-  j>olic.irorc,q»cmponimas ctiampoftpt^llitumiiif. 

dicaio.Namctficxiutciurandoinfacliiadliocom-  lurandum  mancre  adhuc  poncllbrcm ,  ob  idque 

pctercf.fccuratamcn  poftca  qu.idqcunquc  icntcn-  Pwblicianaconuenicndum  cnir.  Scd  quafi  vcrum  fit 

tra.eflct  illa  quociue  in  fadtumavliu  pcrcmpra.ncc  &'iuratum,habuifl"c  lilum  &  ritulumanteriorem& 

alia  poflcc  fup  ere?Ic,qda  cx  iudicatoquailitf  t  idcm  qnidcm  iulluin  habilcmqtie  ad  transfcrcndum  do» 

habcictnoircnaliarinicneiref.Ncccn:m aduncis  minium,&  traJitioncm  libi  fuiivc  authoribus&- 

infadlura  miiius  nou.r.uv  pcriudicatum  quam  cx-  (f^mliuc idomino  fiuca  nondominofed  cum  bo- 

trrKCiiamrcalcs  Sc  vindicarioncscx  ciuibusquif-  nafide.  Itaquc  ncc  cft  ncwflknura  ,  cum  codcm 

quijcondcmnaiu$ci>,ijiTic6ucniri  poftiiidicatum  Barc.  Iiuiiis  obicftionis  cffugicnd*  gratta  ad  ab- 

r.opotcft  ai^tijnc  vlia  in  tcmiiuc  diiecta  Itucvtili,  furdam  i!bm  ciufJcm  BattoTi  opinionc  confugcto 

icd  folailLiin  fidumadioncquarnafcirurexitidi-  qnxvultfpccialecflcincaufiiudicari.  vt  exea  do- 

eito  quolibcti./.4tfwiS.C.  fcww.vi  proinde  ftulta  ininium  imc  rr.idiuone  transfcratur.  Qinm  opi- 

Ht qoxftioquam  hic noft' i  tradittAn inrpccie  hu-  nioncm nosabundcrcfutiuimus  inErrtr.  DtcAd.flt. 

ia%  S.  .i&io  qux  datur  iur.mti  fir  datiiiaan  nariua.  dtrmr.fragmtt.  Catcraqux  ad  hiiius  S.  inrcrprcta- 

Necdici  potcft  cum  Accurfio  Publictanam  fi  qua  tioncm  pcrtincnt  exp'icauimns  ad  §.  fi  ptttnti  vbi 

hoccafucomjKtcrctforcvtdatcturconrraqucinli-  vidc^ciungv-  quxdiccmus  ddl fidft po^^pri ii.rtrf, 

bet, ciim  tamcn  aftio  in  fa<flum  qu.v  datut  ex  iurc-  ptomdtirfr  hiC  tit. 

iuiando  non  dctiir  nifi  contraiurantcm.Rcpugnat       a    Sc<//>flf  i/Hnm*4r.R  at.dvb  lufiurandum  ritd 

tnim  Vlp.in  d.  S.Ji ptttmivoidikrxc  fcribitiiec  Pu-  dclarum  pro  vcriiatcadcoque  pro  vcritatisproba- 

blicianaiftailaiicotTaquelibctfedcotraiiuantcm  rionehabctur  &concraquam  non  poflitadmicri 

fo'ijm3£  habentcsabco  caufam  vtfcquirutinhoc  probatio  in  conttarium ,  vttotics  diximus  ex^.i. 

S.  Rcfcrilan^  an  pcntor  fit  qni  cr  aducrfarij  dcla-  fupr.&itHm  qui  jo.iu/r.  hoctit.  Atqui  vcritas  fcmpec 

ttonciuratan  poflclVor.lnprtitorcitirantcid  obti-  vna,  ead6mquc&  fibi  fimiliscft;hrgo  quo  cafu  na- 

net  quoddiximus. Ai  in  ponirtlotc  lurantc rc  fuam  fciruradliocx iurciurando contta eum qui iufiiuau- 

cflc  cuinspoflcfllonfni  poftcaqiioquoinodo  arai-  dumdctulit,na/cictiamdcbet  conttaaliumqitcm- 

(etit  aliud  cft  nec  aliJi  quam  in  faflu  aftionc  habc-  libct  cu  id  quod  rcfpeftu  vnitis  vcru  cft,falfum  al- 

rcpotcftadueifiiscuquidctulit.ficiiifdcfcipoflirf-  tcriusrcfpcdlu  videri  nonpoflit.  DEc.Prxiogatiut 

fionc  qnouts  niodo  naA*  lit  !.fidp pejf.ii.vtrj.preinde  iunfiurandi  illa  quidc  cft  quomodo  hic  Vlpianus 

i>r//'.qnia  falicet  non  poteftnaiici  Publiciana  in  fi-  loquitut ,  vt  pro  vcritatc h.ibcatur  quoricscx  dcla- 

aorcfncias  qui  iam  ipfi)  hiradiicporcpoflidcbatSc  lione  vc!  rclationeprxftitum  eft,quia  quifquis  dc-. 

c.ti  nec  potcft  tunc  vidcti  traditarcs  pct  petitocc  fert  is  aduerfarium  fuumiudiccm  ccftcmq.inpro- 

no  pofltdctc.  NamnccicotrariopcrpoflcJfbicvi-  priacaufaconftituitvtdixtmusad/.i.yN^r.r«/.i  infri 

dcturttaditapeiitori  quiiuiauitrcm  fuamefle  fcili-  qu*r.rtr  sS.non d.&c.Ex^o  no  nificontradcferctetlA'^ 

cefcoteirpcrequoiurauitfcdfingiturtr.iditaiarrt  ciufquc  fucceflbres  cinfinodi  prxrogatiua  vri  po- 

piius  quiim  iuraretur  &  quam  petctctur. Nam  cilm  lell  is  qiii iurauir,non  aduerfus alios,quia  imputaii 

non  poilitrescncperitons.qum  &  titulus&  tradi-  potcft  ei  qui  dctulit ,  curdetuletit  non  cti.ima!ii£ 

rio  picccQciit  Atl.  LrtittiqHim  iiff«/4( ,  qutfquis  lurac  quinondcculcrun:/.ni/f«r<i«/«i»c>"«/prfHni<«}4./, 

rem  luamcflc  pcrindc  hibcn  dcbrtacfiiurarct&  ddturauitm  in/r.fcfftr/f.  Numquamcnimcxvniusfa-  / 

tifulumhabilem  &traditionciumantcapi9cefliflc.  dolxdiiusalteriusdebct/.iiftfffi/n«/?rM;nii./.ii<rfl^#- 

Nccproindc  adhibenda  quoqnc  illa  diftinclio  eft  btty^^.dtrtg^ulinr.Lfupr.dttlitn.iudtc.mut.c/tuf.f^il.Ei- 

qtiam  adhibct  Acc\n(.  ddd.^.  fipttt,:ti  andominus  dcm  ratiofacicvtnecalijiiifiurandiim  prolitcriam 

hieritqui  iufiur.indttdetuiitan  ncn  dominus,cum  iliiipfi  quiiurauit  aut  lisquiin  locumeiusfiuc  vni- 

cx  co  iureiiirando  non  aducrfus  alium , qu^  eum  ucrfali  /luc  fingiilarialiquo  titolo  fucccflcrunt  /.  CMi 

q-.n  detuht  ius  acquir.-.riir.  Ncc  illa  rurlum  in  qua  Prittorj.  &  ftq.vhi  diximus  fupr.  btctiiul.  Vtroquc 

fiartoiasquoque  poft  Accutfium  conquicfcit,  an  enimcafuiufiurandum&  prodeft  &nocctfuccef' 

iiqtiiiurauitritati  rcxiureiuiandofolo,anvcr6cx  foribiiscriam  fingularibus  ,fi  modo  poftcriorcm 

tradirionc  quoq-,  fibifada,vt  pfiorecaluaAiodun-  caiifiimhabeantabcoiquiiurauitaut  connaquc^u 

iaxat  tn  faftum  compet.at ,  poftcnorc  vcrA  ctiain  inratum  cft ,  quia  iufiutandum  non  aiin  pcrfonafn 

I*ubhciana.K.im  &  qiMfquis  nititurcx  iureiurando  aflicit ,  quam  rcm  ip!'a  dc  qua  iuratut.  Et  confc- 

quoiuraiiit  icni  iuam  etrc,nitiiuteciamextfaditio-  qucnicr  alicnario  fic  cum  (ua  ciuCx Lilttndtio  67 .dt 

ncquam  ponir  fibi  aut  fuoauthori  fadamefle  fup-  tontr.tmpt  L^Jmprimif.&S.utnfr  dtpignar.  Ncc  cnira 

potttisfciliccttciminish.ibtiibus^quifemperfuppo-  potcftmelior  cflccaufafucceflbris  quatn  fui  aurbo^ 

«cdifuni/  rutiv  ^yf.unfr.Li^.vlt.«dS.CTtrtjLCum  tis  Lmdttdti i^.i.iJttxctftj-atMdu.dai  ad/.a./ii^r. 
Tom.  111. 
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debeiealiis  nocereqnod  intrr  alios  a^Ri  eft,  T«r; 

Ratdvr.&  Dfc.  tadcm  cflqiixad  S.fh.ltgk  ra  cornparacomifl^ecmiDusiure  ciuitis  vcmdioc 
ffMdtnty,  Hicetuin  ratio  uiu  um  redduuc  genc-    con(licio{aoiln  per  aliot  fitti  pollic ,  fcd  .daf^at 


i»fiaffeiinqdodiaii.§rvir.ia^mmfamc  •»(>-   non  |K>flGt  l/tlnmt  |>.  fifrJi»i^.gifi.  1 

ncm  cx  iurdunindodandam  non  cfTc  111^  conrra  diTCgnLmr.  Aliqui  tamcn  cafusdint  in  quibus^cn- 
evm iprum qui  deiulic.aac  eos  qm  ui  lus  ipiius  iuc-  tenua etiam intecalios lata  klus  nocc t  rlr  ijpi^iii 
cefletmt,  nempc  quia  geMnUter  vefwn  cft  nofl  l.fift  6}MifJtt$  MkJJfimmtitfM  ^fprfifc  »- 

••}•*.  •» 

11.  Vlpianvs  libro  iLad  Edi&pm. 

SEd  Gpoffdlbri  fueritiu(ii]randum  dclatum)iiiniucnt(]ue  remperitorisnoa 
eile  qiiamdtu  quidem  poHidet.  aduerius  eum ,  ^i  dcculit  iuuurandum ,  (i 
petat ,  exceptione  iuridu randi  vtetur :  (i vero  amiferit  podeffionem t^GdoDaxL 
nonhabebit:nequidcm  riispoflidcat,  quiei  iuHurandum  detulit.  nonenm» 
rcm  fuamcflciurauit,Ied  eius  non  cflTe.Proindc  ficum  poflidcrct,C&)dcfereo^ 
tepctitorcremfuamiurauit:conrcqiicntcrdicemus,  amidaquoquepofleifio* 
nc,fiis,quidctulitiu(lurancium  ,  nactus  (it  pofleirioncm,  adlioncm in fadlum' 
cidindam  &  hudus  pcrccptos  cx  rc  ^  quam  mcam  cffciuraui,  rcftitui  mihipla- 
cuit.  fed  &  partumcdiCUiD)fc£(ufquepccorum  refticucndoscooilatpoiliiiui^ 
randum  dciatum.  ! 

AdlfeJfiPtMfrin.  pcritoris.Melior  igimr  cfteriam  hacptrte  coihI 

■*  diciopollcllorisquanipctuaris,  cumlcutore,&vc 

RAT.DVB.Non  debetpulIcflbc.dcceci0fiscon-  ica  dixerim  ncgatiuo  quoque  lurciurando  puiHc 

dicionts  efle  quim  pet)Caff»cAiiiqai(qutl  polEdec  vinccre.  At  C%  ponas  codem  modo  iuratum  cllc  i 

hoc  ipfo  plus  iuris  habeac  etiam  jn  pad  non  iure  poflcflbre.quo  pofuimusiuracum  ^  petitotc ,  fcili-. 

quim  qui  poflidcc  LiJnfr.  nipefid.  preferam  cilm  cct  rcm  fuam  ellc ,  pat  Sc  xqualis  enc  condicio  r-, 

&uor4biliores  (jnttetquani  aciovcs  i.  fiH9T4btlwrtt  niaiqoeB^afiaottrannhn  ezceptionem  habebkr 

xxi.it  rtgMl.tur.LArrunm  ^i.  'trfr.dt»hUg. &       Pof  conira  pctirorem  qui  dctulir ,  fi  pcrgat  iile  percse» 

{e^otautcmrcn^pcrilt  rcus,prxier[im  vero  ina-  fedctiamadioncm  acluciru5cundcmpcticoiem,fi; 

Aionibusinrciuquxnumquamvlctodaniurpor-  quOadBpoirc-norami^rirpolIelSonem,  1 


{cfli)r!  ^.i.ltiflit.ik  itcitfn.  Cum  crgo  pctitoriqiiiiu-  quoquomotlo  na6tuslirperitor,contra  qucm  iun- 

cauicnon  tamum  cxccptio  {]ctur,lirci  dc  quaiura-  tum  cil.vtlubaciturinhaclegem/^rpifli^.  Ditfe-, 

aitponedlonemnadusric,  led  etiam  a^iiofilion  ren;ia  cantumillaeft,  quod adio qux datut peti- 

poflldc.u ,  vt  dn^turn  clt  in    vlttm.  Ugk  friUt^Mk,  tori,  qui  iurauitri.-ni  (\i.'.m  ciVc  non  aliacft  ,  quam 

Quidni  caJem  [>r.rrugatiua  dabitur  cciam  poiTcf-  Pub!icuna./.<i<m  qiu  j.§./tptttnttfiifr.dt  Bubiu.utrtm, 

ibci  qtii  tunueri  r  ?  D 1  c.  Alia  ratio  eft hic  parrepe-  sS.ybi hxc  ipfa  ponitur antitheiu, quxin  hac lege» 

titoris  ,alia  pitlldlbris  ob  diuerfitatcm  formulr  C^i»  $.v/r  /.^r«x-.pr«{AiLinter  iuiiurandum  dclarun 

concfpti  prxlliiiquc  iunfiurandi.  Pctitoc  coim  pcti:oriaponcirore,&illud  quodpollelloridel»- 

•  numquam  fic  iurarc  debct ,  vt  dicatrem quam^  tumeftapetitorc :  Quxaucem  dacur  poftelIbrii»i 

"titnoncircpDircfroris.nthilenimipfitaleiufiuian-  ranti  fimiliter  fuam  rcmclTc,  nonPublicianaeft, 

dumprodcflct,cum  ei  adiitis  vidtotiam  rccefle  bt  Quippe  qux  poiTeilbri  nunquam  ac^uicituciedia 

probace  rem  fiiam  cfle»  alioqoi  iaccambecjn  id  natim,qaccdmiic(nbl!di8iia,r  ' 


vindicationc  l  vll.  C.dtrnvindk.  fiquidem  noneft  quorics  adionis  dandar  aliquaxquit.isfupereft,C 

boua  contecutio  ,  vc  tes  quc  non  cil  poHeilotis  i-  f Mrio  1 1.  mfrt  dt  frjfirif.  vtrb.    In  propoiito  aa^ 

djr^Aattini  fit  petttocii,  cta  poflk  nentcio*  efle  M  tem  ideodefidc  dircda  aAio ,  quia  pofleflbd  ntf* 

wrcraw  1  y\nfr»ittxuft.rd  mdu.aao  cafu  vinccrc  ta-  la  acqoici  potm'r  co  tcmporc  quo  iurauit ,  eadCM 

menpoflc(K>cdebcietiucf  po(Ieirorisii.2.iprip«A  catioae-,  qua  PubJipia,ajun  impcdiri  Ainf^^ 

jU.8cvtintecpiete>lo^lbIenc,pernoniasadoas  qn^d  poflmnti  oi^  yntpam  acqoitatuc  #• 

eti.imfi  nihilipfeprxftaret  Li{iiitu«fdrt^.Ctd.dtt.  ^io,quanecindigcc.  Namneciuraueratpoileflbc 

■  ioii-  A  t  poirciibd  tionei^inutilc  ioiiucandum ,  ct-  vtacqaitetcc  iiy^i  adionem,&d  vt  exccptionem  ib« 

iemfi  non  iuu  1  (ii^||i|'feyei& ,  fi  modoi<wtt  non  hm  er  iuitiriuihdo ,  qtia  indigebac  ad  iammo- 

cllc  pctitoiis.  Hocenimfufficicvrpctitorem  fum  ucndum  pctitorcm.  Non  tamen  defidr  xquitas 

nioueac ,  qut  npa  atiter  poceft  in  rei  viodjcation^  dandx  adionis ,  cum poiie^|iarincauetit  cem  fuam 
vincsre.quimliprobctitem  fiiany^lMi  1— cfe,  mocac^q;  lithoaieiliiaibAAo  iam  poflcflb.' 

ptf.fufiA  d-:  rn  vi<]dic4tt.L  Qnintm       srgtnto  mfrn  d*  re  eo  qiai  anrca  petitoirent,iBc  pericore  illoqui  fuc-' 

«tr.d-  4>gm.  Itg4t,  ^m^jjHSBSkS!^^  amjdiBj^^^  W  iam  caafa  gug facic.' 

oon  potcft,poftqw4MV|pK|&t  jl^  tcquiii  aliqi»a«obo 

pofir 
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poflct.  Iufiiirantlucnimpet  (ctamaptucftadpro- 
duccndim  adionc ,  quim  ad  paricndam  exccptto- 
rem,(imod6conairranrcartcrj,quarlimtada<a:io- 
ncminduccndam  nccciraria.C^Jucmadmodum  au- 
tcmexccptionc  vti  non  porcft  is  qui  non  poftidct, 
ita  nec  adlionc  is  qni  ponl Jet.  Vndc  fit  quod  Ac- 
currius  hic  notat  pro mirabili(Iimo,vt  adio  haec  in 
fii^u  quxtfpotcprcftitiiuriiiuradi  nccnatafuerat, 
nec  nalci  pottictat  in  faaorc  poiridcntis.nafcatur  ta 
xncpoftca,dciu»q.aPrxtorc  fi  poilcfronllequiiu- 
rauit.poflcflioncm  fubindcamifcrit,  qux  quoquo- 
modopctucncritiddcfercntcra  :vtquc  quodfa- 
£i:umeftadexceprioncm,profitctiam  .»d  ailionem 
vt  &  in  fpecie  /.qutd mtbi  t  i.irjfrM  libtr.ltg.lfi am dti- 
te  y.C.dt  dtndtutnt.nuft.  Ncc  proinde  caufa  vUa  eft, 
cut  dicamus  cum  Accurlio  fpccialccflc  inh.ic  a- 
Aione  in  faiftum ,  vtcx  poftfado  quoquc  incipiat 
compcrerc,  quaiifequaturin  hoc  naturam  zCiio- 
num  rcal  um.  Ei«mplo  eiusquod  dc  adlionc  ad 
exhibendum  fcriptumputat  inl.].^.  ijl 4utmfupr. 
Ad  txhib.  vbi  taracn  nihil  talc  eft.  Nam  &  adio 
ad  cxhibendura  cft  pctfonalis ,  vt  ibidcm  fcriptum 
eft,&adioncs  omnes  pcrfonalts  namram  pro- 
priam  habcnt  a  reahbus  djftindtam  ,  in  co  pnfer- 
tim  quod  no  danturcontra  poflcflore  qucmlibcr, 
fcd  contracuduntaxatqui  cotraxcrit  vcl  quafi  aut 
dcliquerit  vel  quafi,au: qui  in  cotr  hctis  vcl  dclin- 
quetis  iusfucceiTcrit  fi  adioncm  illa  .idexhibendu 
txcipias ,  qux  quoniam  pnparatoria  eft  adionis  in 
rcm  non  aducifus  alium  dati  poteft,quam  qui  pof- 
fidcat  5c  cxhibcndx  ac  fubindc  rcftituendx  t«i  ha- 
bcat  facultatcm  d.^  tfinuttm  &  %.  vtt.tiufd.  Ug.tum 
Ifgil  fitj.  Idquc  itaeflc  apparct  in  hac  ipfa  adionc 
in  fadlum  dc  qua  rraiilamus.Non  enim  datut  con- 
trapoflcflbccquclibct.quumodo  daictur  fi  natuia 
ackionis  inre  imitarctiir,fcd  contr.icu  folum ,  qui 
dctulic.Dcniquc  aftioncsin  rcmomncs  nafcunt.T 
ex  pr^fenti  poncftionc  l.ntaatiM  i.\.f.f:dfipoftuljtur 
fufr.de  iud.  Hxc  vero  in  faftu  adtio  licct  non  detut 
nifi  contra  defctentem  faiaum  ex  poftfaifto  poflcf- 
rorcm,non  tamen  nafcitur  cx  prxlcnti  poflcflSonc 
fediurciurandotanquan»  quodab  initiofueritap- 
tum  ad  ptoduccndam  aftionem.non  miniis  qiiam 
exccptioncm,habcn$fcindifFertnteradvtramquc, 
8t  vtdicam  apcnms,hoc  iuliurandum  producit 
quidcm  etiam  ab  initio  afttoncm  lcd  potcntiama- 
gisquam  aiilu.Non  enimaduipfoproduciturfta- 
tim,  fed  cft  pioducibiUs ,  tamcn  ab  iUo  ipfo  inftanti 
quo  iuratum  eft,dilata  tantnm  produ^Sbionc  ipfi  in 
id  tempus,quo  nulla  critcxpatte  matcrixtcpu- 
gnantia  ,  quominus  aiflio  vel  exceptio  nafcatur: 
quod  &:  Barcolus  fcnliflc  vidctur ,  nifl  quod  malc 
hocipfumrefertad  fimiiitudincm  adionum  rca- 
liam,qux nonco  minusdoniino  compctunc aptf- 
tudincquod  rci  fux  poireiror  /Ic,quamui$  a(ftu  iion 
compctant  quamdiu  poflclIbrclV.Sancinacliom- 
busciuiUbus  difliciiiusfft.vtex  poftfacSo  compc- 
tant,  qux  ab  initio  non  compcticiunt.  Habent  c- 
nim  caufam.  magis  prxcifam,iJc  ad  id  tcmpus  rclhi- 
Aam, quo  dcbecaut  nunquam  nati  aftio  quod  &C 
in  prxtoriis  adlionibus  obtinct ,  qux  ccrtum  no- 
men  natuiamq^uc  habcnt,  vt  Publicianaifcd  adiio- 
.  Bcs  infadluin  lubfldiarix  ,  quxmaximccxxquita- 
teproficifcuntur ,  qualis  hxccft.faciliuspoflunt  in 
aliud  tcmpus  potentiam  fuam  &aptuuainem  cx- 
tendetc ,  dummodo  catumxauitas  fcmpcrdurer, 
Si  ab  initio  ftatim  nara  fuerit  obligatio,  qiiomodo 
io  hac  /pccie  nara  fuit  ex  iucciuundo.Adionc  na- 
Tom.lII. 


que  faciliu$  cft  fufpendi  aut  cxtcndi  in  certum  vf^ 
quctcmpus  vtin  l.fi fitutd  lyf.vU.infr.  dtd4t)m,infi{i. 
quamobligationem  ,tum  qiioque  cum  obligaiio 
pura  c^,\i  tml.inttrdum  7}.  dt  verb.ehltg.  quanquani 
necobligationem  iplam  fufpcndiquicquam  vctat, 
vtcctncrccft  in  ftipiitationc  condkionali  /.  (tde- 
rtdiem  iti.de vtrb.eblig.l  pecunum  id.  fuprju.x.  Pland 
qiiod  hictrailat  Barrolusetiam  poftfadam  cxecu- 
tionem  fentcntix  contra  rcum  condcmnatum  li  a 
poircflione  vid:orceciderit.&  rcsad  condcmna- 
tum  redicrit,  poflc  itenim  fieri  cxecuiioncinciuf- 
demfcnrenttx  implorato  iudicis  officio  quaflad- 
huc  dutctcoiitracundcm  condcmnacum.  Ncque 
vcnimcflcputo,  ncqucproban  cx  hac  lcgc  :  nuila 
enim  hicfacla  fuerat  execurio  iudicati,quia  nec  lu- 
dicatu  quicqui  fuerat  poft  iu(iurjdumpriftjtum, 
nccii  lu  iicacum  fuiflcr ,  vlia  taincn  cxecutiofieri 
poniiircc,  cum  lentcntianonpotuifletcllc  abfolu- 
toriaqux  vt  pr.igmacici  (i)lcnc  diccrc ,  niam  fccum 
fcmpcrtrahitcxccutionc.  Qctcrijmfacf^a  ftmclcx- 
ccutionc  lentcntix,&  per  eam  execuiioncni  vi- 
<fVore  fadlo  pofleflore  fi  poftca  poflcflloncm  amife- 
rit,n6  idco  tedinceprari  crecutio  dcbet.fcd  aliisa- 
ftionibusaut  rcmcdnxpoflcllonis  vti  vi<fkordcbct, 
ad  poflcflionem  (iiara  vel  rerinendam  vcl  rccupc- 
rtndam ,  noc  vllum  iudicis  ofticium  fupcreflie  am- 
pliu?  in  cam  rcni  potrft.non  m.ngis  quam  vlla  ludi- 
cati  adio  /  4  Diuo  Pu  ^.fi psfidditaum  ir/fr.  Dt rt titdtc, 
nec  miniis  aductfus  condcmnaium  ipfuin  ,  quam 
contra  cxtraucum  ,  quia  licuti  (ingulis  controucc- 
/iis  fingulx  adlioncs  propolitx  funt.ita  llngulisa- 
dionibus  vnuiudiciti  rinc,&  vniiudicaco  vnaexe- 
cutioncfufticere  placuit  ncolioqui  res  abituracflist 
in  infinxtul.fingulkijnfr.Dttxctpt.rti  iudtc,iunR.d.l.k 
DtUB  Pit  §.fedfitmpii>r.N\h  poncresinconrincnti  auc 
faltem  modico  incciuallo  intcrpolito  condemna- 
tum  •ripuiflc  viftori  poflcfllioncm  animorctraiftan- 
dx ,  auc  porius  impcdiendx  executionis  ,  potius 
quam  noux  committendx  violcntir.Hoc  enim  ca- 
uifaalc  admitccrcm.quod  BartoloCafttenhs  con- 
ccdit ,  durarc  adhuc  non  mod6  iudicisofticium, 
(ed  ipfam  quoque  iudicati  Sc  in  fa^um  a^ionem, 
ad  vrgendaniex  intcgrocxccutioncm.quafiea  nec- 
dum  fadta  11 1  qux  fa3ta  non  durauit  arg.  Lfi  pro pM- 
trt  lo.S-vtrfum  ti.fr.  Dt  w  rtm  vtrf.  cum fimtlib.  Jungc 
quxdiximusadjf. vU.ljtdm pffitaquam  9 . fupr. t^ditU 
l.tum qui  7 .f.fi ptttnti.De  Publicin rnn dii. 

a  U f/ultmpirctptostxrt.K\r .D\i.Vt\\A\ii  per- 
cipiuntui  &:acquiruiuriurefoli  &  Aomiiml^qutfctt 
i5.$.i.i«/»'  i)<i'y«r  Atquipoflcirorquiremiuam  eflc 
turauit,  nonidco  fuimilUm  fccic,ctimiuhurandii 
non  lic  niodus  cranstcrcndi  dominij,ade6qi  nec  ti- 
tulushabiiis  :id  tranflationc  induccndam  dominij 
ctiali?cuCatradirione.  Ergo  nccfrmiiisab  aliofor- 
taflii"  vero  domino  pctccpti,  Contra  <|ucm  luratum 
cft,rcftituendi  func  ei,  qui  iutauitiidcmq',  de  parto 
ancillx,&  dc  fa'tu  pecoru  juris  eft.cum  Ixxciuquo- 
quc  infru6lulit/.iJ»^«K(ii<ffi28.D<  p/«r.  Partu»  vcii 
lic^t  non  fic  in  fruiftu,vc  ibidem fcriptum  cft,Sc  in  L 
vetut fuit  qudfiio  Ci.fupr.  Devfufr.  codcratamcn  feti 
in  omnibusiure  quo  frudus  ceoletur  Lprdttrtd  ic. 
fttpr.Dertivindic.Dic.  Abdizdiiin  cft  iucro  condcm- 
nati  ccdete  frudius  rei,dc  cuius  dominio  vidus  fit  t 
^txdiuerfo  i<^.§  i.cod.tit.\'bi  clcgatcr  Paulusfcribic, 
fialicnumfundumpetierim>  &judex(ententia  ful 
declaraucritmeumeflc.debcre  illum  criamdcfru- 
(fkibus  codem  errorc  poflcflbrem  condcmn.-.rc,  vt 
caufafmdtuuiaomnib.  cauiara  dominij  fequacor, 

L  a 
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quandoqu^dcm  vtin  dubitanairatione  dixlmns,  mfnfi.icerrorc.  fi  »c  pcriurio,  idcm  dcfruftibtts 

Judusiurc foli&dominij  n.  nfcnuniipcrujpiun  conrtitucndumcft.MUoddcrc  iplapctua  stadcum 

<  ratJltquicum  pi>fliflbT  iofauie  »cin  fnamefle,fct-  pcrtineant^quiimau.ircm  luamcOc  ,|jcdt  mhiJ  dc 

«•ecftadi  pcrfcntct.tiamiudicisidi  fiimnror.Q-  fnidihuvi^jrauerit :  [dc  iis  fiquidcm  ioquimui  de 

ciatumcirrt  cumiufi  tandum habcat  vimTci  lU-  quibusncciuranporu-rit.acqui  pcr  xpii fi.u jpoft 

dicatx/ 1  &  1  irp  l  poft  rmmlKMm^litrtmik,  pwftinunmBtti«ndum].ilm  fittausfinc  acccfiio- 

ideoJ.  C  Moy^ntatcha^caiurcxea^orcnudica-  ncs,&:qiiKlcm  n.K!.r.iles  iji  i  |.roinde  vcniunt  in 

UtluiiJiuM*  to-i.ittu  inr. aacoqucproccrtifd-  confcouenuam  nccvi  at:  m  J,/ &tx  dmtrfi  ),.|.i.4l 

ptobatJone  contia  q«am r«c  admini  «jiiWkl^l^jobtinct nonfoliimli pofTcUurrcmfirf 


navcnratis 


'  1  ^ltcmfi  iuraucro,vrumfrucliimalicuiusrei  vclmcumcfTe,  vcldari  mihi 

oportcrc;  eaicnusmihi  competita6lio,quaicnus,  ii  vere  vfumfrudlumhabc 

rem,duraret,quibusvc  oia(ibiisamittcrctur%noncompetitmihiadio.Scdetfi 

rcrum^in  quibus  vfusfiudus ,  proptcrabulum  conflitui  non  poteft ,  lurauerit 

vfumfrudlum  fch.tberc,  vel  fibideberi-.effcdlutr.  iunfiurandilcqucndumarbi- 

tror , idcoquc tunc quoqiic  vidcr i  cum  rcclc  lurafTeputo ,  & cxco  lureiuraodo 

polTepcierc  vlumtrudaui,cauLione  oblau. 

*  ■iirr.Ffgo&cAmfiAdc6ftiramseft,perinfinraiulii 

jld^.J  ItempUV0Uf§»  ^qucdtccndumcii  jirdcmmodisfinirieiunquibuf 

Rat  dvb  Vfusfr  (ftujnon  nifi  rertif  roodi?c5-  finiietu!,ficlle' ver^confticuuu.Aik>qui;)ocentior 

ftiiuitur/  '.fup  (<(p/K/intcrqiiosmodo$nonrftiuf-  cflet  ac  lo.igiorii  victf  vAlsfiuftus  fi^tms  quiin 

iurandom.  Eigofiittmaeto  rtiimfrudumaticuiw  vctus.quod  abfurdum  foret. 
rci  vdmi'  i  daii  oporrcre.non  ootcftmihieatcnus      b  S*d ttfirtriim.K at  dv  B.Confcfsioncsali^que 

dtri  »€tio  quatcnus  li  vfusfruclus  vcri  mc  s  tuif-  hUje  Ac  fidbtix  ptobationcs  ita  demuni  admittcn» 

fec.  Prinsenim  eftvcviiisirudus  fitiic^  te(kic)ac  d«iancliina&naturamtecipiaot/^irr«i«ri4.  §.u 

conft"ni  ns  qna  n  vr  peti &  vindic.iri  prrconL flo-  /i(;^.iri«rcrr«f.i»  iKr./iic.id  eft,  firalc  quid  fit.quod 

ziampoisitxx rit.fuffirfiif-pit.  Dfc.  lufiuiandum  perrerumnaturam,autper  iurisraciuacm,tale eC* 

proveriiacelMibccnr.ttpToveritatis  probationevc  Iepofii^qttalcfin^icar.£cgoqu3muisiufiurandun« 

tocicsdiximus/.<«»»9»ip.»"^''»'».«^0  fi mMliir  mfJm  provcrira-.c.adcoquiro  confefsionchabcndum  Cit, 

tU-l,tuimf*fit*q»4m<i  tnff.&  S- 1./>^. nccpoft<|uam  attamcntaledlcd  bc(,idqaodi)uaiur,vcvcruni 

inratum  eft.de  alio  qorrendum  fnpeTeft,quam  v-  cfle  pofsit.  Ar(|ui  earum  rcrumqmBinabnfu  magts 

trnni  iiiKit     llt,5:  quid  'uraruin.-ficrg  i  iurauerim  q  lim  in  vfu  con.  ftunt,id  cft  .qucvicndo /crnart 

tfiimlrodum  ali.  mus  rci  vei  meum  cifc,  vt  eum  ^onpolTu-it.vfusfruausvcruscircnonpotcft^cun» 

vilidicem,vel mtlti  dui  oponeie.  vt  polsim  rum  cs  vllisfitdus  fl  >  ius  vtendi  frucndi  alicnis  rebuf,  lcl* 

teftamenro  pccrr  aut  ila  quilrbrt  aftionc pcrfo-  ua einim fubft  mtia  l.<  fufMvfufr.  Eigo  ncque pci 

nit!i  d'< oidiuycft  ,  petinde  dandam  mihi  adio-  iufiutadumconRn  i  pofcrir,aurpto  conftitutonat 

ncindeTfiifinan.fiuefea1efflfiaepetlbnalem . zcCx  hc* i,neplmpoisit fidioin  cafu  fi<Uo quavecitacvi 

teucrameuscfft.-^cd  ;  onalitrrtamri!  quim  lica  diximns  a-l  vcrlic  [  rrcidctcm  Dic.PoftScnatuA 

veam  bum viii  aibjtratu  mc  viurum ,  &  linuo  v  u-  coufultum  dc  quo  ih  l.i  &f'p  fitp.dtrfiifrMr.ra.fii4 

fiuftu  I  eftiruraram  «f  f  wm  fci  $.Fir.  Nam  etfi vfuf^  vfit  ionfiim.  ccepit  q  lafi  vfusfrudttt  hninfinodj  teril 

jtu&asvcicconftiiutus  cfTcr.cadc-ii  caiiriofirclb-  coi.ftitui  ,  introd  dlo  tcincdio  cautionis  dcrcfti- 

ri  dcbcrct  l.\4^mjM.fi^.rfiifr  qutm  umm.  Si  mu-  lucndo  tant  indcm.vc  aiti.i.§.SM<.rtr./  i.cMrfupJU 

lier  quxiurauic  dotem fibidebcri,  anti  k datun  wmi^mf.itvfiifr.  Itgit.  ac  proindefieffeAafn  lel 

efledoiem,  peteie  poteu  n.ilUcriampiobata  tra-  magis  qij.r.n  fubc.Iitatc;niurisinfjiicias,nihil!nrcr- 

ditione  vel  numeraaone,i  % jSMii/isr quamuis do-  cft  mter  vecum  vfumirui^um  ^  iiunc  quafi  vfum^ 

tem  fola  numecaiM»  9t  ttadino  iactat,  nd  fcr  prara,  fruAam ,  Terba  aacemcam  efiSsAn  magts  quim  es 

-fonconftlsto  nttdaveliufiuiandu/.t.C.i/r<f0r  unt.  fubnlioNeiurisfiintacapicnda  \.quod^(fU 

iwn»«in(r.Sic  'jicimus.dc|<ofiriobligatiuncmnun  uir.Lfm.S.4M»  fifr.  N«fNM  tum  fuiinmrmAm 

nifi  re  conti  ahi  /. i u  quoqut  thf.di  oblig.&Mm,  fed  1««riNr  pf»  ertimvtperiai ij  fiue  fufpido  fiue calii- 

camen  contradam  probaricx  lulad^oficcrijcim-  niacuitetur.  .Scnipcr  cnnn  odio(a  eft  pcxibmptio 

lefsione  /. vublu 1 6  ^^.vU.vifJiptfit.  deliOi i.MMni» Pra/io». Eiaofi luraucro earil 

.  a  Qudnuvnit^^jutmmtrmr.KKT.nx^  Noa  teruni,qa«inwnueoiiliftfit,vtamfrudummcum 

Boceftfiniri  vliisfiodaitqai  ounquam  conftitutus  cni-.vci  mihi  deberi.rede  iurafl*evideoc,no  miniU 

Siitiiecr^ui-^  m>riu  nacccp  t  /.  Tttnvfmfiuilut  f^.dt  qujlrafiiuraflcmdequaiiviufru<£lu,vtcxcoiureia- 

4mdn.& dtnianfir.  1  ec. Non potcftr^topius  pc-  iandopo(siraquafiviumfiii£bipctcrc,oblatacatt- 

lari  m  calvi  fii2o«  quim  vrmas  tn  cafu  vetotuvif^  noM  luitiniatanclonihil  de  cautionedidiimfii^' 

fio  ■  bw.  u  fup.  dttntar-g  tnm  fu  &  piobacuropri-  qtiippe  quam  (uflicitpr^ftaiianteperccprionemi^ 

mc  cx  hoc  locd , atquivliishudus  qucm  nicu  ti ef  /.fwri  1 4  dt  rfnf.tegM.o-  d.Li.  CJt  rfvfr.  Ideoque  of- 

6ini a ji  aut  dan  mim  oportere, li  cam  reni confti-  ferri  cam  m  c>  (T  cft.  pri^ eriam  quim  petarar ,  vt 

tutiucfTci  q:i.i  u  h  ;b-  tui  pro  conftituto  finircttir,  proban  huiUi  §  vi  rba  iII.t  auttont  tJiUtd.  §.(enfti>' 

ii$m  duquiuus  viitiiifiudniu  finin &  amittt  pla  tuuur luft.  di  vfufr    f  ftccius  i.ituriuriUuraodi/e> 

,cuK,de  qoibusdiAum«ii/Sr^nwfntJMd.i^4p  ,^fiSdmwh K^pi«BiuiriciailMUKcii^iutt«0L 
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lpio^lleiioti»AccqiAM.vtlinoAvdecqvoda9o»  uatctiMmJ  txmMh  tj.  $.P4^M«i  t^lfivn 
vtago  valrat  vtvalcrc  potcft  §  W/./»/  Dt  ddept.De    wr/;^«)fi/'yf./««/.  Prac/ertim  vcrAntAls  valcat, 
■onoftnttacbncadi.t.DfMr.ftiiciiL  Iti>nqucvc  .potius  quim  pccc«ci.i tiii 


nqucvt  .jpotiujquimpcee»ti.^iil>i  io.y!(fr.fir.frffvfw  /.7«tf- 
i^fbft  tmprophentur ,  potius  qu^VKiiiliilope'*   tm  i» fi^utimHm tu  J>i 9trkr,^Ug4t.L^iti  v  j>i 


^  Sijcumdchcrcdit.ntemtcrmc,&  teconiroucrfja  eflet":iuraucrohcr<J-» 
iliratem  meam cflre: idconrcqiii debcOjquodh.ibcrcm,^  fccundum  medehc- 
rcdicacc  pronunriatum  ellcc :  &:  non  folum  eas  rcs  rcftituerc  dol^cs  * » quas  tunC 
j)o(fidcbas.red  &  quas  poftea  ccrpiflcs  poffidere:  perindcquc  haberi,quod  iu- 
racum  c/t,3tquc  fi probatum  cflct,idcirco  vtilis  aclio  mihi  compeiir.  Quod  (i 
t^o  cxcadcm  hereditatepoflicieretn  **>  tuquecoepines  pcccre  eame,cumaduer- 
|usteioia(Ietn,excepcione  mevttdlebereiurifiurandi.  Plan^  fi  ahusa  mchere« 
ditttnn  peterc  cocjperic*  dubium  non  eric,r  vc  &  luiianut  £cribit;mbil  mihi  iu^ 
imandumprodefle. 

Ai\.t*Siti^itklrtS$iPti  petaclJnecfitmttail  cdii^qdeoflic*  OmAn.iiiift 

in  pettnoneailMieditatis  vcmrc  folrnt  dum  nc  am- 

Hat.  Dyb  dTicio.cadeeflquzari^pr^kcC'  pUiif  ^nnttiirui  caa^iooe  vcrum  hrteditas  mca 

4bi(«m.  Qumlente  ibiawlinic  dc viiiftaaahfc  lir.fiii^  illotnirAmt  An  allquid idhdc  penct  re 

propotiinu  dchereditatc,  vtficum  dc  hctcdicate  habe.  s  quofl  poHcflljrc  n  d.i  c  opor:i.,r  L-ntori 

iociBC  mc    cc  coououcrfia  cflcc,  iuraucro  tc  .de<  vioccnti  inpcsiuonc  iictcdit.itu ,  quomodo  <k  lu- 

ifinnte  herediwem  metmefle .  ea  omoia  conft^  canci  milit  rrm  meam  e(&  qitim  vru  ca()cre  cm-» 

Ijaidebeamquxhabcicm  ,  fi  (ceutidum  mc  dchc  peram,  datut  Publiciana  vr  dixiiTiusad/.n<«Rf^>/f(4* 

reduace  pcoouDciatumcAct.  Qiumuis  cnim  herc-  \tikm$.i.     fifr.t*  (. mm  fia  ;,§,  fiftttut fiifr,  ii 

duaiis  pcDCio  cinilit  hon  ali  j  poliic  c6peicTe,qoim  pcWiri  tennn  «A.  Nimiram  <taia  Ift  kuAKinddt  tadi- 

ciqui  vcrc  hcres  cfl  fiucex  lure  vctcic,  fiiieex  no-  ciis  qul|  cx  iurando  damur,ni  n  idagitur  vt  princr- 

%ioLi.& i.fiift.i*h€rU.faa,  habea  taoaeo  dcbco  palia caiiia MCtccacur , gua lam deciii cit  vcmodo 

£9  vcio  beiedc ,  ac  li  pcobadem  mc  vcttim  here-  dicehfwn»  *  icd  vtinlincandum  conierdctiir  l  mm 

im  t  finecx  tellamentonuc  ab  intclUcu  cum  id  qui  .o  'infruutfMfr.bMtu.liicoaac  non  diretftthM' 

'  iqiiod  uir4tumeft,periAde  habcci  debcat,aclipro*  adUocftJied  vtilicqocmadmudum  VlpJuc  laibic* 

*  batnm  c^c,  &  fiipec  co  protHmdatntn Ycbanr  ad-  Nitttfnun  qoia  iton  dire£b  probacione  nitftnt Jed 
^dic  Accurlius.  Ncn  cnim  pruluc  lo  fuffi  ccrcc  in  ^i5^a.Mecta  riimvrrchcresQU.imuisiurauerimho' 
feticione  hercditacia,  vtimcditatcm  conleqiii  ar  icdiutciiimc4ma^,quam  habeiiiispcohcrcdei^'* 
jStoK fo&tt ni£  dchacdttacc  pcoawictacaraquo>  ndii  clfe debec  quud  pi!ca^on£  hlcVdtcm 
i|Ue  pcofoncrecur :  Senccntia  cnim  ilU  eft  quae  cancundemconiequorquiiumii  dire^la hctedtta- 
Jns  cribiu^doc  iaitem  ^u;e  iaa  quod  compccic  de-  tis  pecicionecffi(len)&  viciflc  cura  vdlis  a<flio  eiu{^ 
-.daiacin  canfiadtttlibacild^ncdiiifr/*  ^5.  >.  1.  fitfr.  dcporc(Urtsuc,ettnd^mqi  habeat  ci£:dum  tlb» 
'ikf^ nMic  Lppindm  i6.%.fiflaru  imfir  4tf  igm,  iicau  47./«^^. it  wip^g$.  Non  enim  ob  i<nblttal.4no4 
jk  in  caulit  ctiminalibas ,  ex  qaalicanq|«c  GQiiliQe  qu^ lUo  de  hc-.edicate  dc  qua  lis  ihccr  nds  crac  iui  e 
<|uantumlibet  attoci,&pc(ilauo  non  nafiitnrfnfit-  iiuando  mcn  dcdla  /tt  facecc  poccA,  vt  pecitio  herc* 
Jnia.  nifi  fecucaderoum  condcmoatiunc  /,  iaftmm  dicicis  contupta  iir,  quontodociletii  eafemciexer- 
j.hfr.dtpublu.tMduMftfi  tmitrsfhmtyii^Mdnut,  cuirfcm.  PrjrlcrtmicUmnonpoditiufiuiadumcam 
iuiiuiandum  crgp  hai>CC  vim  aon  tantum  prolMl»  vim  babcrc  vt  ciuiicm  a^onem  tollat  iptb  iattimt 
ii9lUfc<e4<riMtticoinnog l.i.<^  s./«|pr.quia lcilicet  Pr«ifr.7.vbi  diximus fiifrJitt rir.Ex quo intelligimua 
Jbabccurpro  confe/none  ra&aiaiure/.f*/frf»f6.  iu(iurandumhocolimpracltarirohtuminiure,  ided 
itniudii.  L\.infr.ifttrjrtr,4Q.ntmdtt.Cxiti(c{SMZ\x-  apudPrattorcinipr^liosconcelUcione,  anccquim 
!tcm  fua  quodammttdjl  ftntcntia  dainnatur.  /.  1.  <laret  adionc  Pnrror  qdi  nfiqua  dabnt.iii/i  poft  !{• 
l.l.dt  (onftff.  lUc  .lUicm  qui  iufiurandiim  detulir,  tcconrcf^itam.Idqueappnrct  cuidcnuusex  veibta 
^^ndemnatuc  ipfiusadnctlanj  (entencu  d.Lt.qum.  ipfis  cdidi  De  iurciuraiido, quibus  aic  Ptaetor  fe  a- 
VIVMAi^dtf.Proincledicendttm «M^onem  mi-  oioncm  no  daiiuii  citis rei  nomjnede  qua  lUratum 
-ii  cx  iurciurando  contra  cc  competerciNon  qui-  fuerit  /^if  Prtttr  j.fupr  Itcmq-,  cx  eo  quod  dicimtia 
^iesa  pccuioois  heredicacis ,  vc  mal^  incerpcetacuc  iuiiutandil  hiberc  vim  cofcinoms  &  icntctix.Noa 
^cqicfius  (  cou  eoira      lietcditace  quxftio  8C  .«ciIaIinsc6&inuiubccUrproc6dcnato,quaquiia 
•^eoncroucrfiaiurriurando  iam  decvTa  cftiJ^/frfM.  iurcc6fcfr!iscft.&anfelit»c6teftation6/.i.<5'  U.ijtii 
J!4c(dcbec  iios  vmus  iims  alcciius  elle  cxordium  ,Smllmm ymffMtinfiff.^.CjirifmLvtl  tAfit».bcrtd, 
JL|>  Cdk/iw^  d'lic.cxpra|^  quod  cueniret  pada  «  ttwmfthmimrttrifiitmttiAit, RAt.D vfl.  UC 

■  iamqua/i  cx  caufa  iiidicaci ,  perfccutio  ad  initium  iurandtim  non  ad  slias  res  prrtincre  porcft ,  quaril 

*  ^    lUS pctitionis  redjgietctuc, vc  Vipiaa|u  noilcc  quxiunt  pencs  dckicntcm  co  ic:nporc  (]uu  luliu- 
itcar  in  L  NijMr4»aji40.  iofnMijp.j||i^  1 


iinaMr.)  Candum  vcldefirrrurvel  fAl  c  n  |}ta.it.vur.'- .tm  nM 

L«^o  i'lain  fvi(£bim  qux  cx  iurciurando  nafci  alijs  icstumicftitucre  polIclTov  pot.nllct  fi  itigate 

itouaiis  cx  ludicato  iplo n.ifccrccur/.4/9l«r ^.C,  nolu  ilcc.  Vmlc  ell , qu;>d in  oinnibus  fcxc  «..lulit 

.V. &  bMt  ifldUgtitt  friHttf.  mf  frmndijQfj^'  fitlMWf  inipiccctt cempnsUcis  conredaf jc ,  vt  dixi 

^oam  AccUrlij  quoquc  intcrprecitio  de&iulj  po-  ad  l.Ttmm  i»./«^r.Ttf.prox.quia  qu.ilc  quid  t  ft  q!>a-« 

^l^liaAio  vtibspecii^iusiMScditaittauhirara-  ram^ciipccitiy,taictMii^dandcb;;t/.a.fM/j<y^^ 


L.iyuizcu  Oy  GoOglc 


AUfoUii  vAt^l  LC.  RATIiDTtALlA 


Suificit  iritur.vt  ciWi  fbraui  hcreditatciri  mcam  cT- 
feiiii«$m:liii*ft«ais.  qois  tQAcpoffidcbas ,  h€c 

picrcrca  vigf n  [iis  cs .  vt  cas  qno(Jacreftftna$  qrtSs 
c<fcpifti  poltca  pofHderc.Qucmidmotliim  folcmuj 
dicere ,  non  pofle  vidcii  in  indidum  vcnHre,  18 
qticd  roft  ludicium  ..ccrptum  accidifTct ,  idc6c]t'c 
Ilh  inttrpcSlatioricdplieHe LwMftt^  i^.fupM 
4t.  Quidm  cni|i'bonafitciMnpaxatiq  cum  lufm- 
ranJum  iudicij  inftarlidbcad.  qiitmtge  16.  vU  L 
-tytirpdpfb  55  i.i.i^ifr  lioc  dUomodo  eandtmobta- 
dfliie»  folcmus  aigumciirtti  iiodifiMad^cfibpro- 

demVAiarrfale  coinprdicwd«*i**  «Binetlitier 
(ditaiiis»  non  tantlimqux  dcfuncfli  f  iciunt  mortis 
'Smporc.fcdctiamquatpo.ftcaacccOiiunt ,  tccipit 
enihi^igmrifwHn  atllaSJiBtiCiwh 
»0.$  tum  nonftlim  nilU.  l-rgo  aim  iurauitc  dcfc- 
lenrc  lic.cditatcm«icamcilc,  dcrcbps  ommbiis 
^tftcdic.iins  mraffcihrelligorfiutf  ^rcfiue  Aa'i»H 
tllhcpLjiridcrcnttir.  Er  qn.in  nis  rior'  a'iisreftitue- 
rc  pnllis.qnam  quas  poflidcs.perindcianftn  potcs 
hoQicrcftitucrc  illis ,  quas  i  ifenipbte  iiit«fcr«ndi 
prscftttipoin^crc  ctrpilti,  atquc  illasqnis  iam  tum 
n6(I)debas,  Pcrfndc  fgitur  omhes  reJiitiietc  irtihi 
dcbes  /..,./  iffwrWrt*»»  i9.i  j>eitJid.UL\it.  hWctarts- 
iteiiftVniucrfalilitisiudiciishoc  obiinct.qu;^!c  cll 
'"MSin  acVionis  dcpcailio/;<7f*/^«*1o.M^«r.  hf.4e 
'ilrt/.vcrtlmeiiamm  fsdioncin  rfmfpccia!i,&in«- 
aidnetfd'cxhibendnra,vi  il.idem  taiptumeft& 
intkttiHifhni  .f.i  ffipfJernttndtr.t:fijlmy.04ih^» 
pitflldt^tfuprajdexhib.Eno  lic.«res,qnasriiri!iiir»n- 
'6i  tfrinp  -^re  poflddebin  dcfictis  {jo(ft!a  pHUflidere,  li- 
hc  dolo  rttalo  tno,  dicSehamn  c  conhario  ^IV  aibfbt- 
uitcOj^iterc.Nam  &  in  aftionibns  in  rcm  &ad  ci- 
'tlftfcnAim  ?dcm  conringrrer ,  quamthspoftljitii- 
put.nri  tibi  cur  non  fVuiir,  &  irfo  inrifiurandirem- 
potc  easrcftitucris  ddji^i jiijau cum  &  i.lt7^irt> 

h    QBUYi'iM^9  tx  ettkm  Htfft^ute  peftdfrihi. 

%  A  T.DV  B.  JVSUhtim  diftat  hcreditas  a  tc  ali- 
^<^^1l^c*Arfti  Nanrtft*"fleredl[«.s'iit  «o«en  itt- 

risjvt d[xinni^,non  ror{ibnt,adc6  vt  ^tiaAi'finc  vl- 
lo  corporc  pdliitfubfiiCcnr<<./.*ffii»«to  51.  D«  ftfroi. 

fO^left  if:ddmciapSMelui.9lt4iif^^^ 

aucchitt^ditarij.fiifSflflrttobilcs,  iiueirattTobile», 
Wni  at  fint  ittta  8cadAMnUunrtes  corpotaler,  i- 

';i^^'d&hec'hc|^W^bac#N^ 
'«iliiti^^hec  pai/hcfei3f6irsv'I;t  confiflcrcinrclligi- 

magis  cft,  f?iiAokTiRlE3irinb  j^Adn'  iJif /im€<uiiii'i, 

'quainrcbus  ipfishcrediraihs  aeci  [ f?rantur/.i« 
'^Qfi»tt\jf4Hd  ii:ii^4\iiiiinihi{io^bi^^^^ 

tiMm.  Etgo 'aliiiS  eR',*iiiiWB  HcWflftflNHKilftJihi 
*e'fle.'aliu£f  vcio  femaliqa.-ihi  fingiHSiJ^m  ilicct^he- 
'tcditattdm  :  &  duimUis  i^uetjfnlhil^itMtcni 

mcim 

'riniirabdi,hccoditr^ftirdcrcichnllifigalarcin  (] 
-poffi  d .  o  D  t  c .  Hct^'ditw  itfeo  Jwti  6totffti^t*vei 
viuni  rcm  aliquamlii^iUriim  Wrtt*h»M^ 
po/Tidet,  quanmis  rolnfriiamfi^tlfitfji^ilBi*!  jj.  ilHtt 
tri^^-u,  fi,ift\iuis'omtjf.  cdf4iftm.titipdiaikif  <):&fiq. 
fugdtUtnd  ftiit.  Htgofidlttc6rftWnirft>pttftJ)Ctib6- 
•^illcreditatis ,  quifl  pDniata^  Heit^dftaffefiT ;  Ita  & 
pcVmKtenduin  eicft  vc  dcfcrentc  ayuerratio  futit 
hcictiicatcni  fuam  cflc.acqiiciraacqui^atfibicxct- 
ptioncm  iurifiurandi  pfo  ca  rcnon  rtiintai  qhlhrW 
ja  ea  ^tbta  teftdito  vd  hen;ditaRii^btt26df^ 


cohftftlitei.  flMMtf iMi' Vbn  tonM  iKitfMlieMi 

ntc  h(Kieditail!i  ptoi^dfiMttiahquam  fed  vnsm  rem 
ic\  minimam  iute  heteditad»  poifideat  abintefta<k 
to  cdtti  bbfsidcie  eam  ekttftitiiento  pdftt.placct 
<obeahdcin  nrioAein  ttneti  *nm  Edidif,' 

tnff ( V.  f;. ■  •rmde  i.fi  toram hercdicatcm  in  fr.iu- . 
dcmLg.u.iiri  niu.  ib  intcftato  polsidercti./.r//i;;an 
ttl*ttt  14  iunll  l  lum  intm  6.  vbi  hxc  ipia  rario ad/cr- 
tiirft'  f  f);.ri!i  cr;i  ^i!r5corporalt5,quar  in  hCrcdita* 
rc  lUni  crticumt  jiaitciu  bonorum  non  hercihtatit 
ttUCTald^ioter  (c  diftctunc,/  fiqui/  fiffuumi.j.tit^^ 
Vftq.  DtUgat.  1/  fnl  f;',  .«f.s",;9.  §.  .'o'm  .^.svcrh.fif>t)tftCi 
ikiiit  l  l»gt  16  ^  ttidt  qusnfUT  ad  StMtHjiOHjullumlrt^ 
•rlMiWM.  H  ctcditaa  iahfa.ii<r>  J<  i»b  fc  cencinec 
matcri.tlitcr,vt  loL]uuntur,ac  cmincrrrct  tcs  omrcs 
fingtil.\shcrcdicatias,vt:dc  iit,quuddixtmils,vtqui 
mn  TnimlieteJitapaintvelniiniBal^^eaftjttiM 

l.crcilicjtis  pctitione  tonucniaicir ,  «Icniquc  qiio 
calu  uonpoisi.icnri  aftiotx  iuicitirandoqiuntuf, 
mnlro  magiMxccprio  pofsjdenti  ;icq  iintut4rj./L 
1.  infrAdtf^fttr.&txrtguULiaiutmi^i,  i.%.dtngUM 
iiiru.       ^  *  ■  I 

c  Hntk^  d\m  i  ^ltraiMKM  ptttre  ntftrik 
Ka-i  DVB  Q^ualit.T;  liciedisindiuidt)acft,(icut  8^ 
pcrloiia  ipia  auam  aftctt ,  ncc  (i«ri|i  oteft  g  n  Miia 

mncs  caeterosinon  magis  qu^  vtqaisaltcuiustcl 
litdominus ,  &  noiitiominliM»  <^ni  enim  h^deni 
«lldt  fighiftcitdoniimiikyiilr.  ^itdt  hmt.  ^fifi 

&dtjf*r,  Impltcat  afttCfD-oifaptliuh^ioncni  vcq|0)i 
fltfrcs  afldoraiin]sfit^n<tftfit,efgoii  tc  dcfcccnf<e 
ibraucffd  hweditattiii  e^^  dcbcc»tinuran>- 
<di«niMciAn  intfci  |*<$dein[^  >  ctflm  q^uod^omnci 
cieKtbt,  fluc^taMabililshercditatem^  nnc  illi4 
iht.Dfffc.  Nbn  dcberaliis  nocere,  quodintec  alioa 
U€dMi  cft.vt  Pa^  ftribitin  tigeprc(<cdenite ,  tM 
iHdkRtu  yHectoflrttmliifc  v«ta<dft9pr0batio  /im^ 
plfdT^r,&  in^WifjiftiqttaBttah  ad  6tttnisiftd  dwt'-' 
^jtac^^uanium  ad  eum  qdi  dcta1ft,^«]^e impH^. 
tiW^fiwdebct ,  cnrdetuletit,  &^adu^r^riUhiftittt 
-iu(!ic^m,&  tc/ltfm  m  coufafda  ftioericM.  iM/r.  pk^, 
i«r.liffMM(fr.  Ndn>iftilu»  ead«th  pti^og«hia<«lf 
pb^e  ft.c&ntra  c<Js  qdi  W6  nrfiJtulero  nr,  i  s  q  u  i  i  u  rauf  r, 
vtidem  Vipianos  noTier  toquitur  in  /.  rtmn  ff^ai^ 
yiam^.f.-¥k.ftifr.  SieMiif»Mtfittoga(dfiafti«i. 
ftfoflMn ,  t?x  confefstor^t  ^lik^urihfbhrogttrts ,  i& 
-jitte  i&Krtiicirus  cft  fc  lierc£»n  ,  noh  afliisflari  wAS» 
A|il(iM^f)pfi,11(iiiht»ih^gM6t.  f^m^ 
■ffWlg:i#f*r y>«fferf.Vcmhtij!itur  cft.quod  Vlpianu!f 
hfcdxHilianoicrrbit,  fi^poft^aquira tedddtnte^ 
'laiirati  iMWUfttt^trfMairftfe alfA<eA<lBlii  f  Bfc 
'p*h;re  coiperit ,  nih:l  Ynihfhifiui^andultilprbdrili. 
-Aeciiritas  tatnen  hUfter  *Jkmciwi6Aieiiriaiitt  ck 

'I9memh6b  «ikmiiitiiktw^^iti&a^»^ 

del^eir.cjuia  ,  inqrti^,  A\ir  probaHir'ileatirtiliTio,'K 
'Ciincrinhf  nonuhHicil  Pnl»Kdaha  quain  (M>potK> 

'4f/?.  '*A\it*nOhpt«fbaW^ded6minio  ,  &  tttrt t  htllhl 
ctiatlii)0|k>fitiiiiii(ittiaiiididto^rione^debetf 
*e4l?:ft  AWif  WilMMibi^fSlftiiilih ,  fttfi'^tiiarein'e>» 
iii  5  pat^tcm  adiud^S ,  rit{orie>flla  ttdain  ittttliilttata  ' 
qa6dil^oraniiiilfniiit»?Jios^r«»tUitaili^  n6tr- 
fe^Viflffdrtlk^^^lin^^^iHta^dlrf^ffrt  iplttn,; 
qtiatonsTC^cfa  bfl^^dtMriiiWf ,  t:^/!  e1ft,poite  titl* 

PobflKianawpcrWAm  cxei*ptionfs ,  qH:wdo- 
'^AliWnS^WSte  jiti^^ViiftiiBlionis  proporri  contrl 
-  Wim  ttitttf vt  di*i*««rfft«tittiibusiiy  ^^t»ifa 
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DE  IVtCEiVR.  llb.  kXl  Tlt.  U.  ii^ 

iMMil^etgondQ pbTeftoppoBiPaUkani^  MeeTiittmfiMAenM ,  MBCAuickm  Mdooc,  cwv 

eum  qai  itirauic  contra  citraneura  ,  poflea  agen-  lequens  omnmocil,  ttpMMMJeltt  Ctu&mexci^ 

lem.ooa  antumquuiiicdomiMs ,  ledqoucum  ceci,&fiMmamcamse0a4iieat,4ttiMii«lt^ 

— ^'''steckfMBlite«A««iriiiiliatthdimi  frtmMistit.  .         T  - 


fitdoflriiiiiaclieies>mBlite«A,^iMfiacMuhmi  fnmJmfJmtiu 
<fcttiie,yef«BtBdrtwyWi  «mfiitiwwHiMrifiimBnH 

.  ■  IB.  Itii  xnVs  Kbro  9.Digeftomm. 

TDetneft,  &  (i  cgoa  quolibetalio  jidfiidente  resbdreditarias  pekere  teltaib 
^quh  &:  fi  pedlTem  a  ce  hereditatem,  &  probafrcmmcam  eire.:nuiil6miQusab 
tkcfo  ptMack}»  M  >P^u°a  probarenecelTelttbei^ 

<  • 

fcidkto  rMlnvhBmEiftkpoffiittc  ihifioMidtf: 
•    MUtSttlnftl%m  .      aJncrfiis  aliu  prodcflftr.  Ncc  paruj  airci  catioctl 

'  incernolhosintcrprc(es,ana^inx'noiudicioia- 
^A'r.i>rB.ftoceii>.Mdeme(l<|te«dmCVU  risnttklnta Jhaiioctiaminier ctlfHem parrcs^de 
timtim  Ir;^'i^  proximc  prrcf  dcntis  :  nnni  fiuc  is  qui  qito  alio  &:  commcdioic  loco  t.ntilli-  lcubcrou»: 
tiUAUU  hcrcditatem  luam  elle  conira  Tinum>  qut  at  per  altas  patces  non  ptodcllc  nec  fidcm  facew 
fies  ifiqaaiex eB  heieditnte pofddebax  >  eBndenl  fcerrifi;lmiiml!ft,ph>bcii^oehielocntoptimfequod 
llcrediMtein  pct.nt  a  M.ruio  alias  res  hcrcditaiias  crgo  non  J>olTcm  ancqiii  pcr  vcras  ccitafquepro- 
jiorsidcnte  quicalas  efthuius  legis.iiucconucnia-  baliot>es,mplru  mmus  pulliim  ;<lle(juipe  fi^ta, 
tur  ip<eabaiio,vtindiill.Mr/tM'r.noniM>teftiufiii«  quaKs  ilfa  eil ,  quz  prr  tafiurandeln  mdadtnrii 
lMl^niii$noccrc,qui  non  drtntcrurtt.Eiulqac  rct  titmqut  ',o.\nfnmtp.infr*ho(ttt.Q\ipA3Xitcm  Accuf 
nonaitttationem  lidianus  hicadfcrc,qitta^ iiiquit)  iius  nofter  additt  hanc luliant  (encetuiam  &  catto^ 
tc/i  netifffi»hicehetedltitera,&piMBlIetti  roefi  nemprocedcrr.fiagampciitionchcreditatis.ama'- 
hihuominus  ab  alio  petendo  idiplum  pcobire  ne-  £btoneinfaAunicxiuiciuiando,nonemmns^Bi 
tKiTc habcrcm.  Senftts  eft  hon  polTe maiorem  vim  Publiciana ,  nimitum  qtiaft  Publiciana danda  dt» 
efle  Iiuius  iun(iuTandiqulrti  tc  hai^eatucpro  veca,  coRtra CRemhbcc  ci,  r^ui  aliquo  defetcnte  iuraue- 
tecca^ac  probatione.  AcqeinciUinfi  proballeNl  ticcem(jamefie,O0ntiiqa^fen'prumiItis/.(iiM 
rn  r-  hc;  c  dcm  contra  Tittum ,  non  po(let  tamen  e»  if«i 7.S.fif9tmti/uptJ  it  PuHu.  i»  remsil,  Hoc  vcid 
crobauu  miiii ptodelle contra  Mzuiuni  tanqaam  nos  iun  cefiittuinius adeutnlocum  dcadiniciuai 
Ibt  iiMieKidintaAa.  NiBDtiecfirabBdaiBcitei^v 


I}.  V  L  p  I A  N  V  s  Iibro  vicenfimofccundo  ad  Etiidum. 

SI  dub  patt<mid7eiif,0c  libertas ,  aitero  defetenfee^  iuraflec  >  (elibertum  eitil 
AG&  6(Ie,vtrum  alteri  totius  dcbitiepatronis  porttoois,  au  ver^  dimidix  de- 
hitx  c't$  p.irtis  bonorum  pon'eflioconip«ceTec:^ait,iiis^cui  iuratum  eil,  patro: 
aus  fuiflcttaltcrifua:  partis  boaorum  pofltltioticrh  compctere :  ncc  ci  ptodcflc, 
miaDd  aduerCus alccrum  libertus iurairct,  multum  tamen  fi Jci ,  &  audoritatis  * 
apad  iudicem ,  patronum  habicurum ,  quo  magis  folum  fepatroni  probare^ 
^uod  libectut  iurafliirtakeffum  pattooum  aoa  gjfe»  « 

'    tihfiBltfe  cpgqiieaitt.  .HBeeotiBiilree^  iB.hiwc  m». 

<  '  liimt^dtimitiMpdTtu  i>M0tkmftStjii»(tmfamt.  V- 

*    t^ende^ianvhKclat^rr  (tipcrioiesdoxczeo  -tittqBe,DtfinieiaHn,vidofiiek.'|mniacnimi>a«s 

|}Uoddi^unve(i4n  ^.vh  l.  nsmftfimtfskm^.&Lftq.  quxftionis  noncft  dctota  portionc  pancnisckbi- 

ifilmc4ii«domint«t^aUof prx(h«um,aiiKiwcBCDdeii.  •ta.idcft,de Totadimidia,uux kuci  pAUoiios,quo- 

9em»nW9Ht.  Ttaa«t«niw  bfc¥l|WMMiiAi  ihM*»  .cictpinxeefiitk,  diiudend».dl  <.>f«x^ittM*i0.4fi 

bllSlfltrOTii^  cmfdciD  IfbcTti^qiii alrero  eK^poixsDDil  ■frimifil.Ji ttkot.i^.ijifiiiilt  botiMtri. Scd  dc p.ircc an^ 

ihrfeNtite  mnauetii  cum  {uirontun  oon.efle  «  SC  .:d€biia,^oimalijpatt:onoiuiatuincl]tc,idcft»de 

^tt^rjrtitnwdtBritqiii^MmdewdiCyaBiftfilwJi*  -idhnMjBpBmttHiidirdpaAeriot  aucemparteftdti 

W«astanti\tn  parns  bonotwn  poflbflio  poft.enotv  .tota  dim'dia,dnobnsp.\tronisfimuldcbtta.  Itaquc 
ttfmlibetti  «MnpcR;cet,c6iaratabulastleH}iHiQCIlill       duabus  ici^bonibus  hsac.vnam.floniLicc  inalv 

aillBtlliM>H»ii»<li>«hll<BJ quo«r, p wtiniHBiiiifp»  tmwit»tMtmHi0HMimpttlimi  qun— dp  habet 

twiWo lillllhBglllWlM iltUffl  fuii:Iiac€nnnquarftit/r,c  ^l^c^nahikio Mvtri dimidittckbhttit fitrtii h^ibcc 

t(l«^pi«H]l0|«djpOMiiac^conibc  ime  onnm ,  fcd  Flocentina^id  cft^qua:  dimtiia.cota.  par;  cft  d«bua 

lM)ta:qttihu^«tm  i  tdic«rMhnhahen«ai|ats  lbt  ^dbwytiionii hw  awf tj^w  ttnftnrtt.  Nthil«^ 

€h«»,alitcr  Fiorcnn'nfl:v'ul;»9ta  nccon  eptac^l ,  V-  mm  cft  tpod  incxplicabilcm  i.ici.it  viilguarnedi- 

§inm4i\t4t't0mtifikiMMtfmimit*^nt^4mudi^iiMf  .lionemfCiMcxilbveibaft^quaenDs.culiimtis ^ 

r^ri  ['»€  psnk  tmmnm  {>»ffifiio  ctmfMi^  iti  qnlhM»  .i>t«4is^Np<NiHBiimtfond.^loc^ftioneni  vntcaifi 

Terbrsconftnietodis  ,  q^ar  ccrte  nrc cbnftrui  com     in^  qtixnon  ad  .Tln  iutiuni  cxpuronis ,  fcd  sda»^- 

•lad^ ^•a«MC^fi»iiaiB>  elt^B  ttmfm  i/mo-UAt^  Wwfa^iK.-tU^poniitrwnBm  ^ ipuuus  ^  FKty 
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probaacric  (e  patronam  in  rolidamuiam  Ci  Biteanir 
lc  pro  partc  ciunaxarpatronamenc,camctfipacn>> 
nus  aliusnullut  apparcat ,  quzftioni  locus  non  cfkt 

ncuiiiKC  fi  libciciis  confcncLac  fc  parromun  altc- 
rum io\am  &  in lolidura habcre,  i  cquc iccm  fili" 
bertus  Ijicfaccicturfr  propftxc  libcrtuin  huius  qui 
fc  folum  patconum  diac,ncc  aliuni  pacronum  alle« 
gircr.  Argucrrccur  cnimcx  fuomrndaciovt  bcne 
Callrcndsdifpucat  ex  /  rm  dlitnMn  ^i.  kn^ti  dtftpit'. 
retuiSitn.  Qirimquam  in  fpecjc  huius  lcgis  ponca- 
du  ncftdcfundlumfuine  ubemim,  &Titcm^pa- 
truito non  cum  libcrto  ipfo  inflicuram , fed  cum a- 
liuqut  fepaironum xquc  diccrcr,aut ciunbbcrti 
hcrcdibusdccius  hcrcdicatc  cum  patcono  conren- 
dcntibus,alioquinon  cflcttra^andum  debono- 
luni  poifcfliunc  libcrti  viucntis.  Aiurariocfl  com- 
iiumis  libcrci ,  a  quoalccr  cx  patroais  iuliurandum 
cxcgic,con(ra  Irgcm  /£Iiam,  Scniiam.nevxotcm 
vnqttain  ducac ,  iniuntflo  ci prccipuo  toelibnuiaU 
rcrcnim  qui  cxrrac^ilpamfueticparr  sviriqiicde- 
bitx  bonocum  pollcmoncm  lulus  habcbit  libcrco 
tn  oituo.qiicin  jdniodum  (1  alccr  cum^>atronus  ^  r^- 
di.cc(rurctlt-  c  librtis,  &hic folus  lUpeiuuiilTec . vt 
in  Iknmmunt ItltTtn^Uz  cnimle({cndumcil,i«jf4 
dthon  Ubtrt.ivnu.  C.fi ltbtrMl.imftT.Jicm  fiuibtrtd.ii' 
rf/)'/rJ.io.rif.i4.Hi$cnim  cafibus  cxtinguitur  oinni- 
no,  &  ipfo  lutc  tocum  ius  patrnnacus  in  pcrfona  c- 
ni> ,  quiaatconcra  lcgcmfccicautlinclibcrisanr^ 
dcfinchiscl^i. i}ui($Mrd  ij.innA.i. ndtgtrt C.^.fif*- 
tronm  tnfi. dt lur. pdiren.  1.  qtucfitum tfi  it.  tnfi.  qnt  <!r i 
qmh.mMMm.  lihtr.  ntn fiunt  dj.  ndeftmum  i.f .  rlt.  dt  m 
m  vtttind.  qux  tcs  induac  facilc  lus  adcrcfccndi, 
noncnam  cxc'ulioquxipfoiure  nonHt»  /edope 
tantum  exccptionis ,  vtpoll  Accurtium  BurtoUis 
hic  docct  ,  addcns  lic  ellc  intcrptctandam  ic  rc- 
ftrtngcndam  Conftantini  conftitutioncm  in  d.l.f. 
ntc.  Qu.imui$ maW  Caitrcnfis  in  hanc  rcm  allcgct 
l.vnMm  txfdmilid        ftdfitnedtitg.  i.  vbi  pcr  cxce- 
ptioncm  doli  non  dcficit  pottio ,  fed  rcrinctur ,  de 
iurc  adcrrfccndi  quod  pjdono  datur,vidc  l.ftdnim 
fdtrtnt  ejlt  bcntr.pejf.  l.Jiut  fdtrenm  1.     tx  duabmdt 
itis  iploiure ,  fedtantummodo  patronum  cui  iura-   iurpdtr.  Ccrccimiiumnoneft,  maiorcm  cnepote- 
tuincft  ,  cxcludcred  pcnrionc  bnnoruiii  poflcflio-   ftaccm  IcgisScntii,qua:nhoiniiii$  auc  iuiiliurandi 
nii,Si  opctarum ,  quianccalicci  lufiutandiuncon-   fiuc  padionis&  cranladionis  fiuerci  ludicatx  vim 
fcruari  &  latum  mancrcpoflirf.rum  qut  30. $.f<».i»/.   ohimen l.plt.inf.dtfnit &Ugit, 
hoctit.  Sicuc  cconcrario,  li  quis  luraucrit  fcparro-      a    UttUnm  tamtn  fidti&dtitheritdti.  Senfuseft. 
num  .ilicuius ,  non  iilco  lan  cn  Hi  pacronus  ,adco   non  pollc  quidcmhoc  Iibccti  ludurandum  ,  qudd 
vt  ncc  acquirac  fibi  iiis  pcccndx  bon«rum  pollcf-    ci  nocct  cx  pactonis  qui  dciuht,  prodeflc  altcn  qUI 
/ionis  defui<6ti ,  quandocunque libciti,  ncc  peccn-   non  dcculic,vt  ci  fufticcre  debcat  ad  luis  viifloriam, 
darumopcraiuin/.^itfr4urro  i4.i»/^.ifriKr.^4/r«0.  vbi   qiiod  libetrus  mraucrir ,  fe  altehus  Iibcrcum  non 
hxc  ipfa  ncio  rcddi[iir,quainatrulimus, ^14 i»^M-   cdciCum  licrcs  inceraiiosa<fla,nccad  patroniaice-' 
r4''dttmpMtronum nen  fMit.wfi  luraucricaducrlaiium   rius  vuUracem,fcdadfuamlibertus  turauctic,icaTt 
libcrtunt  kiameffcj.ddtpttuumi.i.pdtrtnumfiipr.dt   non  co  minus  vinci  dcbcac ,  is  qui  (enuncinfoli- 
inimvecdnd.  \t  cticcmus  latius  ad  d.Leumqai  30.      dum  pacronumefledicic  ,fi  alias  ptobacioncsnoD 
ftn.  inf.  Et  in  liimma  in  hoc  ludicio  quod  cx  iurc-   adfcrac,Ied  camen  aliis  probarionibus,  li  quas  pro« 
iur.ando  datur,non  piincipaliscaufaexcrcecur,que   ferar,vt  poflic  vincccc  ,  mulcum  hdci&authorita- 
cflccdc  iiireparronacusfcd  iuliuradum  fblummo-   tis  acceuiirum  efTe,  ex  co  liberti  iurciurando  ad 
do  cunfcruacuriii.eiim  fNiin^ri/rc.Nihtl  crgo  vctar,   moucndum  eum  quide  pacronacus  iure  cogno- 
&  pruparrononon  habcri  cum ,  cuius  libcrtum  fe   (cet,vtcredarfaciliushimce(lc  patronum  foliim  li« 
noiiclu-  iurauic  libeitus  &  almm  pro  (iia  rancum   berti,  cuius  nemoaliiupacroniim  fc  pofllthodie 
partcquam  habcbat  in  eo  libcrto  ante  iu/iuran-   diccreaut  probare.  Ncmpc  (i  libcttus  ,  alicuiusle 
dum  prxfticum  iurapacroni  recincre,& qiiantum   libcrtambceatur,nam(i  idcoiui3uerit(cdcfierecit 
ad  opt^ra? ,  &  qiiancumad  bonorumpofrcflioncm   libcrrumnon  ellcqu6dingcnuumfediccrer,nu-U 
contra  cbulas ,  vt  proaiiaparteiibcimsqui  iura-   ex  tali  luiciurando  proaliopatrononafcipixfuin- 
oit  intc  imlibcrtatc  huiusiurispacronatusfiuatur.    pciopoceft.  Facit  eigo  iufiucandum  hucctus  qui  & 
Exempto  eius  quod  fcnbic  Proculus  m  l.  dtfuam  16,   libcrrinum  ^tcnir ,  pixfumpcioncin  quaU  m  qua- 
in fin.lupT.qutmddm.ftruit,dmttt.  Intcnm.inquara,  id   lcm  pro  altero  patrono,  coiirra qu.m  itu.icum  noa 
jft  ,  quoufquc  paitonm  aher  cui  iuratum  noa  «ft   cft , ted  non  uiem  vt  vcl  cx  ca  prxfurhptiyne  fol» 
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po(»timqna:ftioneni.rii$cui  itiramn  cfTct,  oatro- 
nu$  vcre  fuiflVt,alceiTTux  unium  p5ttis,id  clt,ancc 
fibi  dcW<«,tjt<Btt»  cxchifui  cfrctalius  pacronus.bo- 

noiiim  pojtflioiicm  compcicrc  ,  ncc  ci  prodclTc 
cin  miacum  non  cft.quod  aducifusalrcrutn  Iibcr- 
tusiur.»lTctRAT  D  V*  Qui  libcrtumfcconficctur, 
is  vtpatron  jm  aliqucni  habcat  ncceflccft,  &  qui- 
dcm  .n.'olidum,iinonplurc$habcat  patrunos.ncc 
«nim  magis  ftcn  potclt,  vt  pro  parcc  lic  libcrtus 
quim  vc lcruus/. *.&  i  C.dt cemm.ftru.mdnumjfipa 
riltr  9.17/  fi.dt  hbtfdl  tduf  Acquin  lucdc  quo  agimus 
qui  duorum  '.ibcrciis  aflcrcbaciir ,  non  ncsiabat  fe 
libcrtiun,  ncc  turlijin  iurauerat  (c  millius  iibcrium 
efle.quodncc  lur.irc  potuiUct  aicctucio  duncaxat 
dcfcrcncc ,  (cdianciim  (c  alccnus  qui  iulturandum 
dctulci.it,libcrtum  ncn efli;.  Conlcqucns igirur cft 
vthocipfomancat,  &  probctur  non  przfumptiuc 
foium  ,(cd  ciiam  contluJcccr  libcrtusin  foliduiu 
altciuis,  contraqiicin  nihiiiur.Muai  cft.  Quidnic- 
nim  ci  liic.TC  to.um  I  bcuu  nluuin  diccrcquinul- 
liusaltciMS  libcrciis  xquc  dici  |.oilir  .'/.rr<J<'.//«ww 
i(„dtvtfh.fi](»ifJ.iUud  •.dtni.nupi.iiin:  fc  alianus  li 
bcrtiim  cllc latcanii ;  fuic  dKat  (c  ingcnnum.  Ac 
promde  fatcndum  cfl  iuliuranJum  quod  ci  cx  pa- 
tronis  noccat  quitUtuIic  alrcii  paiinnu  qui  non 
deculic,prodc(Ie,  li  non  pci  (c  3<  diretflo.falccm  pcr 
conlcqucncias  ncCfliari.i$.DFC  lutiurandum  inccr 
alios  prxliitun;  (icut  aiiis  uocctc  non  dcbcc  qui 
non  dcculctunci  ancc  prudcllc  l.quu  ntn  dtbtttt  10. 
fiipr.  (if  0$  cxcpias  qm  a  luianrc  caufam  pol^crio- 
rcm  habiictunc  ,  ccum  ciiulo  aliqiio  iingulaii  vc 
fcripcum  cft  1  :  Ijm  Prdter  -j.&ftq.fup.hectit.  auc  qui 
/inctuci)obligauoDis  ,  qualcsdinc  coiici  dcbcndi 
l.tn  duehm  i%,m prtnctp.tnfi.hT^oix  is  cui  luraium  fuit 
rarrunu'  (iicnt ,  qnomodo  pomtur  in  principio 
miius lcgis k^iios  fuillir  patrcno$,dicendumcft.\l- 
tcri  panoiio  prodcflcnon  debcre  ,  quod  aduccfus 
altcrum  libcitus  luiaueric,  nccidco  tamcn  vcrcn- 
dum  cft ,  vrnon  nifi  pto  partc  libccius  maneatfia- 
lum  compationum  oftendcrcnon  poflit  :  ncc  e- 
nmi  uinirandum  potcll  cxttngucic lura  patrona- 
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jpofTit  vinccrc,vcl  probandionus  totumin  adiicr- 
farium  transfrrrc>  vt  intclligamus, non  cflc  hanc 
iuris  prxfumptioncm ,  quomodo  vidctur  fenlillc 
Zanu$,&  cum  co  pU-riquc ,  led  difponiioncm  qu5- 
dampoiius  ad  induccndam  probabilem  crcduli- 
latcm.  Nara  qucmadmodum  prxfumiHio  quam 
noftri  vocantiuris  6c  de  iiire  proindubttata  pro- 
batione  cft  ,  it.i  vt  non  admittat  probacioncm  in 
comrarium/,)5/itt»«  6.fnpr4dtbtfqt»  fui  vtl  dlufi.  iur. 
ySurr.  Ita  prnertimptio  lurisquamuisnon  fit  zque 
probatio.cam  tamcn  vim  habct,  vc probandi  onus 
totum  transtcrac  in  aducrrahum  /.  /T  cbtrcgrdfbutH 
X4^.&  fcq.tnf.dtfrtbit.  Sicdicimus.ncque  profcflio- 
hcm  nunis  ncgancis  fcgrauidsmcllccx  marito  no- 
cere  filio, nequcpatris confclltoncm  adco  ci pro- 
idene»  vt  hocip(o  dcbe.it  habcri  omnimodo  pfo 
fiio  hercdc  ac  neccflario ,  fcd  lamcn  grandc  prariu- 
djcium  ant pro  filio,aut  contra  filiom ,  cx  co  nafci  l. 
t.^.lultfnusinfdt  dgnofi  &  tlend.hhtr.  lm(t.l.lm^trato- 
Ttilf.f.^.dtprfb^t.  K.AT,  DVB.Quodinteraliosgc- 
ftam  cft,  nullum  omnino  prxmdic'um  intcr  alios 
gcncraredcbcti  ^«»4  w/it<*r«f  lo.fupr.htc  tit.i  Ln- 
tm  2  i.fnp  ie  hh  qui  not.  infum.  Gcnerarct  autcm  prx- 
iudicium  aliquod  faltcm  quale  quale  fi  leuiores 
probationes  ab  aliopatronocxigcrcntur,ob  iulm- 
nndum  pixftitum  adueifus  alium  patronum  /. 
prtx./ipr.Prxicrtim  liponas,dehociurcp];ron.itus 
contcndi ,  non  intcr  parronum  hunc  qui  fc  folum 
patronuni  aftent ,  &  almm  q:ii  fc  pro  partc  patro- 
num  dicati  fcd  intcrp.irronum  hunc,  Sc  libcirum, 
qni  fealteriuslibcrtumnon  elFc  iuraucrit.  Nam 
ciim  ad  fuam  vtilitatcm  ita  iutauerit ,  an  non  pec 
abfurdum  fucnt  qualequale  prxiudictum  fentire 
iliumcx  fuo  iiirciurando  ,  cx  quo  ctiam  cxccptio- 
Bcmlibiacquifienrqucmadmodumfolcmus  dicc- 
tc  cxceptioncm  rci  iudicatx.neque  ei  prodefle  de- 


bcrc.contraquem  iudicanlm  eft.nccei  noccrc,pro 
quo  lata  fuit  (ententia/.jfi«  ^.f.i.l  tuidtntfr  xG.infir, 
dt  txctft.ru  iudtc.l.Ji fundm  16.  $.  frtditer  n.fra  dt  fignor. 
D  E  c.  In  his  qux  caufam  habcnt  connexam  ,  fi^ 
quoruma!ceiumab.aJtcroqucidamixiodopendc.ir, 
nonpotcftficii,  vt  nonaliquod  prxiudicium  ,  Sc 
faltcm  quale  qualcalij  per  aluim  infrrattir,vtihex- 
emplis  qur  a  Jfert  Accurfius  cx  l  ffujptil*  i<j.fufri 
dt ineff.ttfhm.l.k ft>itfnti4i.ifi ftrlufom  i.^.inf  dea^ftl- 
Idi.L^.^.ibidtm  Julidnui  %.i?rf  rf<Cirio«.t,<i/?.Adco<^ue 
prxiudidum  atiquando  talc  cft.vta  fcntcntiactiaiti 
iiitcr  alios  lata,  aliisncccflc  fic  .ippcllarc  ,non  t.m- 
tum  in  calib.  de  quibusin  LfiftbiMrtiui.c^xn  fpc- 
cialcm  habent  rationcm.lcd  ctiam  iii  alits,frr»rf./.<k 
ftnttntu &i  Lfiftrkiforto  luiiti.1  iin prin.nf  dtftgtior. 
Ljiftrum^o.S.i.dtltgit.i.  Arqui  conex:lfuntiurapa- 
rronorum  in  pcrfona  vniiis  ciufUemquclibc.ti  ,a- 
dco  vt  fi  vnus  patron::s  cfTe  dcfinctcr,altcri  cotunl 
ius pacronaius quzrerctur d.l  k (onimuui librrto  i^.dt 
bon  itbtrt.  Mitum igitiurnon  cftcx iureiiuando li- 
berticontravnum  &pacronis  mu.tum  fidei&:  au- 
thoritatis accedct e  probarionib  is  ab  alio  fafVis  qui 
fe  patronum  folum  dicit:(cd  ita  tamcn  vt  nulla  pro- 
bandi  neceflitatc  cxoncrctur>qua  tcnctur  qui'quis 
fc  patronum  contendic,  tum  quoque  cum  cft  iti 
oircflionc  patron.itus  Lquttiti  i8.  ut frint.tnf.  dtfro- 
i/f.  Piodcrir  igiturpatrono  hxc  qiiatifqualtsprx* 
fumptio  qux  oriturcx  hucUbcrti  lureiuraiido ,  ha- 
(ftenus  rantum  vt  li  atiis  probationibus  iduneis 
caufam  fuam  inftruxciit.&nihilominusobcontra- 
rias  libcrtt  probationcs  caufa  fit  dubia,  quod  fie- 
pifllmc  cx  faclo  contingit  L  ddmontndi^x.  inf.  bocttt. 
debcat  patronus  ob  hanc  folam  prxfumptioncm 
cxterisparibusvinccre  ,  nullo  ctiamprxftuo  iure- 
iurando,  quod  cimcn  alioqui  ab  eo  cxigcndum  Sc 
prxftandum  ciTetd.LMdrrKntndi, 


1  5^rulianusait,eum, quiiurauitfimdumfuumcflc,  poft  longitcmporii 
prxfcripcioncmeciam  vciicm  actionem  haberc  debere. 
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ll.AT.T)Tii.Exiuteiurando  peritoris,  qni  rehi  pe- 
ticam  ruamcfle  iuraujt.aduerurio  fciliccc  dcfeccn- 
tcnardruradio  in  fa(3:um,  pcrindc  atqtie  cx  iudi- 
caro,vc  fxpins  lam  diximuset  L  »tm pefit4<]Him  9 
vluLftdfiftjftfori  ii.vtrffrotndefufr.lm  tit.iMlhri2.C. 
tod.  idque  hc^tnuila  Jongi  temporis  poflcflio  aut 
prxccnccitautfecutant:raulto  igitutmagis  inrcr- 
Uenicncc  pollcllionclongi  temporis  ,  ciiyidici  fo- 
leat ,  quoa  Sc  verifltmiuti  cft.duo  vincula  eftc  vno 
fottionlptn.C.deddept.  Coniunda  cnim  iuriiuran- 
dolongi  tcmporis  poneftio  ,  quo  magisnon  <^uo 
rainus  daada  iit  iuranti  in  rem  i(kio,fiat,  Sc  abliu- 
dumforetminus  iurishabcreiurantem,  ob  idfo- 
liixn,quod  longo  tcmporc  rem  poflcJerit ,  4irg.  /.  r» 
Mo  ii.^.fiquuferuum  infiadt(Mftut.&  foftlim.LyS.fit- 
nMncifdtus filiiu  vxort  ifrf.d;  bonor.feff.  ctntr.  tdb.  Ergo 
quod  Vipian  us  ex  luliano  hic  fcribit ,  eum  qui  iu- 
tauit  fundum  fuura  cfle,  poft  longi  tcporis  prxTcri- 
^Qoncm  cciam  vcilcm  auionc  habere  dcbcrc ,  vei 
^ultum  eft,tanquam  carensomni  dubirauoncide- 
Licntenimtcfponfaomnia  ptudenrum  ficincclligi, 
Vt  fint  de  re  dubitabili  /.  Domitim  17.  infr.  qui  ttfidm, 
fdCtr.pog.  L  (juod  Ldbto  ^.inf.dt  Cdrbon.  tdt£i.  ]  vcl  fal- 
{tun^i     inccIligatur,^uomodo  plericiuc  intcrprc- 


tiim  incelligunc.vt  is  qui  fiindum  iurauic  fuum  efl^ 
hon  atitcr  adiionem  vtilcm  in  rcm  habeat,qliam  fi 
poft  iufiurandum  longi  temporis  poflcflionem 
compleucrlt,  cum  iufiurandum folum  fuffidat  ad 
induccndam  pro  iurantc  adionem  :  Poflcfsio  au- 
cemlongi  tcmporis  nunquam  pofsitadlionem  pa- 
rcre,  inI}>e<i^o  iutc  verere ,  quod  luliani  flc  Vlpianl 
temporibus  obrincbat  &  obrinuit  vique  ad  /.  tnit» 
Cjit  vfucdp.tfdfisfirm.  Sedcantiim  prxlcriprioncmi 
id  cft ,  exccptionem.  Qup  poficO  illa  etiam  dubi- 
tandi rattd  ad  hunclocum  occurrit.quod  qiulon- 
go  tcmporc  rc  pofleflam  cum  titulo  5c  bona  fide, 
nec  tamen  vfucaptamiurat  fuam  eflc,falfum  iutat, 
cxxm  longa  poflelsio  non  fit  niodusacquirendi  do^ 
mini)  ficut  nec  iufiurandum,vr  diximUs  ad  i./.9.f . 
vlt.fufr.Ced  Vfucapio,  &  tradicio  Ltrdditionibm  xo.  C. 
dtpdit.Li.i/rfr.dt  vfucdp.  itcmque  mancipacio ,  cefsio 
in  iure,adiudicatio,&:  lcx  vt  id-n  Vlp.nofterrefeti 
in  lnfi1t.Tit.19  dtdcqu'ifii.rtr.Nalhtt\  creo  cx  hoc  iu- 
reiurando  adiionem  in  rcm  habcrc  debci  ne  qui- 
dem  vrilem,fiue  cx  longi  temporis  poflcfsionc  qu^ 
ineam  caufam  eft,  incfticax  fiuc  ex  iureiurando 
quod  falfum  eflc,5cexfalfacauiapr^ftitum  inueni* 
tunEt  hxcratio  dubirandi  vcriormihi  videtur.  8c 
ad  hunc  lociim  accbmmodarior.  Dec  Exlongj 
tcmporis  pollefsioncprxfcriptio  quidcmdu  naxat 
acquititur,id  cft,excepuo,aoo  a6lio  iu  ccm  iiuc  di- 
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refta  fiuc  vtilLs.quia  nccdominium  pcr  fol.im pof- 
fclTloncm  cum  ticulo  &  bona  tidc  conmnclam  ac- 
quiri  potcll ,  quoticj  a  non  domino  facla  cft  iradi- 
tio.necfccui  i  vfucapio  quae  ad  f^lum  Italicum  o- 
lii.i  rcftridlacrat ,  vt  rcfertluftinianusinTir. 
tdp.  ScdtamL-nt.int.un  kcuiitatcin  rtibuic  poflcf- 
Ibri  quanc  m  vfuCHpio  ad  rem  rctuicndam  &ium- 
mouendum  pctitorcmrf.§.</«<ff»M.  Proindc  infpc- 
iiocftettu.qutiniureiurandoquoqi-.cpatiflimum 
inlpK-iCndus  c(U.  ftd  fipofftftr  ii,  if«»j  ft  iurMtrt 
fupjisciu.nonmsli:  ncc  falloiurat.quiicmafclon- 
go  tLmporetum  tinjlo,  &bonaHde  poirdTam  c<Ic 
iurati  cumpcrindcpofTucani  rctineic  inuitodo- 
ininn,atqaeileiusf  irct.  Qujd  cnim  rcfcit.an  vc- 
rus  dominus  adioiicm  in  rcm  nullam  habcac  ad 
rem  petcn  Jam ,  an  vcro  talcm  habrat  >  qux  cxce- 
ptioiicpcipciu.i  &:  fauotabih  pofltt  fummoucti?/. 
hilttl inctrtJluiM rtg  tur. l. qut txupitottem  40.  dt  cort- 
dtU  wM. 1.1.6'  ict.tirCod.di  Liig.taiipor  prifiript.  Et 
qucinadmodum  dicimns.nu;)  vidcii  in  torum  efle 
fahum ,  q  '.od  vciit.uis  piimoidio  .ndu.uaiur/.  {um 
filuu76.f  hercsm(w dtltgut.i.  icanetjuc  idqucd  vc- 
ritatis  cfVc^iium  Ivabct.Qiiamquam  ncc dc  co  qui:- 
r t  potcfti  poftqu.im  iurarum  c(l  m  falfo  iutatum  fic. 
Eilctcnimid,  quircrcdc  pcriuno,  dequoquxri 
non  dcbct)  quoticscx  ncc."nit.itc  iuns&aduerfa- 
riudcfcrentciuratumcfti.  1.  C.bctnc.l  vlt.  v^frA  tit. 
prox.  Icaqu»  fi  cuiu  a  tc  rcm  pctctcm  quam  longo 
tcmporc  nondum  poifcdcrim  ,  tu  mihi  iufiur.in- 
du.ndctulcns,& c^o  iurautro  mcam  ciic,pcrinde 
cxiurciurandodati  dcbct  nniii  aclio  vtih$,&  in  fa- 
ilum.aLli  cam  rcm  longotempotc  poflcdiitcm  d.l. 
rf.S.vlt.fup.  Kiliilcnimadjic:rloiiyi  tcinporis pof 
/eflio  ,  nifi maiorcm  dubitandi  rationcm  contra  a- 
ftorcm  quiiutauit.quafi  iurando  nihil  nolucritiu- 
ri  fuo  addcre ,  quod  longa  poircflionc  iam  quilic- 
rat,  fcd  t.inrutn  iusillud  iutciur.rndo  fuo  probare 
atquc  itacioncrarc  fc  a  probandis  cactcns ,  qux 
probaic  dcbct  quifquis  longi  tcmpoiis  pofleflionc 
nititur /.«amijM»  jo.iny.  &  ius  fuum  quodhabctfta- 
bilirc.non  nouum  filu  acquircrc.  Nam&dicifo- 
lct  iufnnandumquodhbct  (umere  naturam  ciusa- 
dlus  inquointciponitur  /.  vlt.  C.dintn  nunitr.pecun. 
l.vli  fap.i]uifitifd.iegAJii.l.rli.inpTincip.infr.Admunuip. 
1'roindc  ciim  cx  lonj^i  tcmporis  polTeflionc  prx- 
fcnptio  tantilm  nalcatur  &cxceptio  ,  isquiiurat 
rem  fuam  eflc ,  quam  longo  tempore  polPcdit.non 
aliamentciutaic  vidctur,  quam  vt  fuam fibi cxcc- 
pcioncm  confcruct,  non  etiam  vt  aAioncm  libi  ac- 
quiratjinaximc  vcr6,ri  ponasfuiflcillum  poflcflb- 
rcm  cotcmporequniiirauit  :  alioqui ilantc  iuliu- 
randum  priftitum  a  polfcnionc  fuacccidiflct,nihil 
ei  addand.-un  adbioncm  prodcflc  dcbcrct  prztcri- 
ta  pofleflio,  foliufquc  iunfiurandi  tationcm  habcri 
oporteret.  Dcbeiigiturhiclocus  ncceflanointclli- 
gi  dc  pollcrtbrc,qui  poft  complctainlongi  tcrapo- 
ris  poflcflioncm  conucntusrci  vindicationc  a vcro 
domino»  ficcodefercnte  iuraucritrcm  fuamcfle. 
Hic  cnim  nontantiim  cxccptionem  faluam  habe- 
re  dcbct .  quam habcbat  iam  antea  ad  fummoucn- 
dum  peticorem,fcdctiama(5lioncmvulcm,non  ca- 
nien  in  rem.vt  vulgo  creditur,(irdin  faclum.fi  pof- 
lcflionem  illam  aliquo  cafu  lincculpa  fuaamifc- 
rit,fcdconcracumfolumqui  dctuiit  ,  Ci  poflcflbr 
qnoquo  modo  fadlus  fir,  non  ctiam  aducrfus  cxtc- 
tOi\iw  d.Lcf.^.vU.&  d.l.fid fi  pojfcjfer.  verfproiads fupr. 


Idcoquc  nimirum  hxc  adio  dicitur  vtilis  >  yt  (iiat 
fubfidiarix  m  fa<£itum  ai5tioncsomncs  l.quid  MSit- 
numi\.l.  qututszi.infr. dt  prtfcript,  verb. ad  dilFcrcn- 
tiamfcihcet  adionisdiredlx,  qux  daiur  pctitorl, 
iurantircm  fuamcfl'c,quamaliuspoflidct.icaeniin 
dired^acft,  quunafcttur  ex  lurciurindo ,  eimob 
caufamintcrpolito  vt  adlioiuranti  acquirerctur.ln 
propolito  autcm  turaium  fiierat  animo  non  adiio- 
nis  acquircndxjcd  confcruandx  cxccptionis,vt  in 
diil.verf.powdt.  Quarccili  volescumintcrprcnbus 
ctiamdevnli  in  rcm  aciione  &  Ihibliciana  locum 
huncinteUigcrc,dicendumtamcn  crit  contra  fo- 
lumcum,quiiu/iurandumdetulitPublicianf  hunc 
locumforc ,  non  etiam  aductfus  aiium  qucmhbec 
txl.tumqut  -j. Sftpettnttfu6.de  Publu.tnrtm *ct.  Noa 
cnim  datur  Publicianaairccla ,  mfieisquipoflcf> 
fionc  amifcrunc  eatTi  rcrum  quas  cx  iuftit  &c  lcgi- 
timi^  caulisacquiliuciint  l.q:ui:uisqut\yeod.ti.At(\\\i 
neciu(iurandum ,  ncclongi  tcmporispoircUioiu- 
fta  cauiacft  acquircndi  domioij  vt  diximus.  Ergo 
ncc  Publiciana  cx  his  caulis  acquiri  poctft  nifi  con« 
tra  (olum  dcfcr;.-ntcm ,  contra  qucm  iuliurandum 
provcritaic  habctur.  Atqueitalocushicintclligi 
ccncdcbet ,  &  quod  noscx  huc  p.fcnpfimusrfi/. 
pen  fiipr. demort. uiftr.  nc quis  putet nos  tiim  putalle 
cx  lon^apolfL-fsionc  acqairiolimaiiionemvtilcm 
potuiftcin  rcm.cxtracafumhuius  §.hoccft,nih  iu- 
rciurando  intcrucnientc ,  &  contra  dcfercntcm  fo- 
lum.  Noli  cr^o  cum  quibufJam  txintcrprctibus, 
quos  Caftrcnlisrcfert,  lic  locum  hunc  intcihgcrc, 
vtctiamisquiremprxfcnpfit,/!  iuramcntum  dcfc- 
rat,pcrdatcxccprionem  prxfcripcionis :  ct/i  cn/m 
hocvcrifsimum  cll,  quia  libidcbetimputarcisqui 
dciulit,&ita  cxceptionem  quanihabcbatfibi ip/i 
adcmit,cft  tamcnalicnumamentcluhani  &  Vipi»- 
ni/icuri  ncc  quod  ahj  volunc  huius  loci  fenfum  cC» 
k ,  cum  qui  nondum  compieuit  prxfcriptioncrn 
[fic  enim  loquuntur]  vel  nondum  incepic  fi  iuiiti- 
randum  defcrat  non  pollc  ab  eo  tcmporc  vcl  inci- 
pcrevcl  complcre  quia  iufiurandum  habcat  vim 
litis  contcftatx  ad  perpctuandam  aiiboncm  in  qua- 
draginta  vfquc  annos  d.l.n*m pefitttqukm^.  S.fiiiqui 
ttmpor4ria  fupr.  d9<\uo  ccrto  Vipianus  non  cogica- 
uit ,  qui  non  dc  compltnda  vel  inchoanda  longi 
tempoiispoflc!sionc  tradi:at,fcd  ponit  compictam 
iisverbis  fofilongi  ttmptrit  prdfcrtpttontm  falicctac- 
quifitam,  quxpoiro  non  nifi  iongo  tcmporccom- 
plcto  acquiritur.  1'oncndacnim  cll  virgulapoftca 
vcrba  vcfciliccc  deccrminencprxccdcnria  nonfe-* 
quencia.  Pianc  cjuud  Caftrcnfis  additpuft  Barco- 
lum  pollc  aliani  quoquc  adfctri  huius  loci  intcr- 
ptetatioym,vtnimitum  cxfbio  iurciurandoadlo- 
ris  fecutatraditionc dari  caufamptxfcribcDdi,& 
pra:(lriprionc  compieta  vriicm  vindicarioncmco- 
pctcrc,contra  quemlibet  poflcflbrcm,  fcdcanon- 
dum  compicca  compcterc  Pubiicianam ,  hoc  veri^ 
mihi  omnino  improbabile  vtJetur.  luliurandum 
cnim  non  magis  habilis  ticuluseft  adlongi  tempo- 
risprxfcnptioncm  quam  ad  vfucapioncra  ,proin- 
denuUo  pcnituscafupotcfteiqui  iurauit  rcm(uam 
cflc  ,  ahaaL^io  competcre  quam  Pubhciana ,  nec 
contra  quemlibct,  fed  contra  folum  dcfcrcntem» 
vtdifcrtcfcripium  edindicl.  S.fi ptttntiybi  hocla- 
tc  explicauiinus,&4i</.  /.  tmmpofieaquam  ^.f.  vltittu 
fupr.  \lh  igitur  omninofcqucnda  intciprctatiocfl« 
quam  accuUmus. 
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DE  IVREIVR.  LIB.  XII.  TIT.  IL     '  tjt 

a.  f Idcni  Iiilianus  fcribit,  cum  qui  iurauitfuturum  fc  non  fcciflc, Vidcii  de 
tuto  iurane,atquc  ideo  ncquc  furti,  ncque  condidticia  tciietur ,  quia  condidi- 
cia,(inquii)  folus fur  tenctur. Numquid  ergo ,  qui  iurauit  fc furtum  ncfeciire, 
hoc  folo  nominc ,  conditione  (i  conucniatur ,  exccptione  vtatur  ?  cxtcrum  fi 
contcndat,qui  condicit*  quad  cum  licrcdc  fc  furisagcre,  non  dcbct  rcpclli  ?  6c 
quafi/uo-.oatpiJs.i.^^^w^wrw^r**  ,condiclio  daridebctaducrfusiurisha;redem  ;  neC 
paticumiudcxdcbctjficcepcriticntarcfurcmprobarc.  ..t^ 


A<J§  2,  idem  InlUnM. 

RAt.DV  B.Tttfiurandumhabct  vim  pacfVicon- 
uenti  6c  cranfadlionis  l.i.fttpr.l.tutir pupillHm  i. 
i;./b«rif.trgoqDiiatauic  lc  furtuni  nonfcciflc.vi- 
dciiir  defurco  paftus  fuilic  Sc  cianfegific,  Sc  vc  lo- 

?\iuntur nollri,daninuin  drciiiilTc.    Atquiri  pro 
□rc  d.ininum  dccilum  (ic,  condiftio  tnmen  furti- 
in  non  imjvditur  ,  quia  dccilionc  a.{iio  quidcm 
furri.fcd  non  condiftiotailitutjVtdifcrtci  *em  VI- 
pianus  nofttr  fcribit  i«  l.Jiprofure  7.1« prtnitp  infiA  de 
Mndi&.fnrt.  Ergo  non  potf  ft  vciu  n  clfc ,  qnod  hic 
(cribitur,eumqniiurauit,fcfarmm  non  fccillc,  vi- 
dcn  detotoiuralTc,idclt,et:am  dc  condidtonc 
fiimua  vt  pott  ftir.m  iuliurandum  non  magis  ca  a- 
Aioiic  ,  quam  Vlp^anu^  hic  conJidlitiam  vocar, 
quani  furii  paftlt  conueniri  .ac  fanc  nljniicfta  cft 
hac  pavtc  inter  ad^ionem  fiiiti  &  condiAionem 
furtiuamdiftcrcncia  :  nam  dcfurto  lex  diiodcctm 
rabularum  locuta  cft ,  vt  dc  co  pacifci  liccrrt ,  pa- 
ftiimqitc  canquam  lcgitimum  tollcrct  ipio  iurc 
furci  adionem /./tr/ti  i^.^.i.iww^  l.l/gitimd  e.fupr  dt 
p«chquodlitod!ofa  tanquam  Sc  mcrc  j.csnali$&fa- 
mola  i.ex  maitfinu  Inftit  dt  aOun.l.ff^rurm  :.  tnfia  de 
friblu.  tudic.  l.  i.l.furttt.fupTt  dtbuqui  netaat,  vifam. 
quoriim  ncutrum  dc  condn5bionc  f  rc;uadicipo- 
tcfldJ.fi profuref.\.de  condiHfiirt. UeffatyG.iKfr.de ^ 
lig.  &aUuM.d.fexmultfitiuiitfiH.  Ncc  nilide  a«Stio- 
ncfmti  lcx  duodrcim  tabularum  locutaeft,non 
ednm  dc  conJidione  f  rtiua,  quam  prudciuum 
intcrpretatio  ad  cam  lcgcm  &  aurhontasintrodu- 
xit.    Dec.  Condi£lto  furtiua  quamuts  fit  mcr^ 
ici  pcrfccutoriacx  pattc  vtriufquc  tam  rei  quim  a- 
dorn.nullomodoautcmpccn.»Its ,  nafcitur  tamcn 
ex  dirliclo  &c  cx  furto  iplo  ifi  ambc  : o.  V  quttits infr* 
decentpehf,it.l.fedfidamnum  tj.    fiuf  auttm  infia  dtpt- 
tul.l  fi  inuliir  u.^.hic  aiiio  infra  rtr.  amet.  l.  itjfjt  dt 
&  aliteti.l,i.S.illud  viique C.iufia de  vt  &  vtaimat. 
vt.i  quod  fcriptum  cft ,  inccididum  illud  non  pcr- 
'  tincread  ics  mobilcs  ,  quodpioiis  ,cxcau^amnii 
vcl  vi  bononim  r.iptorumadiocompctat,nuu  dc 
Ihniai^honc  intelligt  potcft,  quz  nonvc  a&io  vi 
bonorum  rapcotum,  mixtam  ylLim  habet  rci  pcr- 
fccunoncui  ,led  dc  condidlionc  furtiua  ,  qui  non 
ad  aliuddacur,  quamad  rcmmobilcm  ,quz  furco 
fubttaid^a  eft.pf  rfcqucndam.  luftinianus  quoqnc 
nofter  in  §.  txmaleficiy  ltifitt.de adton.  pofteaquam 
^ixir  ex  nialcficiis  nafci  aftiones  quafdam  mcic 
'^n.ilcs ,  quafdameciammixtas ,  &  partimpccnx 
'*arcim  rci  pc.  Iccutorias ,  addito  ctiam  cxcmplo  a- 
«ionummcrc  pocnalium  in  adlioccfurti  «ciimvi- 
't3cretct<nili  dlioncm  f  irriiiam,non  minus  qudm  a- 
«fliontm  f  1:  ti  ex  dcliftona(d,&ex  furto  ipfo ,  nc- 
r  qiic  ramcn  cfle  illam  vcl  mcr^  poenalem  ,  vcl  mix- 
tain,fubiicit     ariipbut  auutrfiu  furem  etiatn  cendiRta 
(/?r<f  .'Vtiigruiicetcxnulcficio  furti  noo  mod6»- 


flionem  illam  furti  ptrnaVm  nafci  ,fcd  ctiim  con» 
diifconcm  fliriiuam  lcd  aii  rcm  ipfam  ,  non  ad  pce- 
nam  pcricquendam  Diclio  cnim  teampliut  cum  dt 
incluiiua&  implicatiua,includit  &  implicat  om-' 
ncs  przcodcntis  diipolitionts  qualtcatcs  /  iit  rept' 
ttndu  '  i  dtU^at, ).  Ncc  lanc  dc  hoc  qmfquam  clt 
intriprecib  iS  ,  aucanciquiv ,  auc  rccciui<>r  htisdu-* 
bicauic ,  cxccpto  vno  ,  qui  vr  I.icobi  Cuiacijtiro- 
rcm  inordicus  tucretur  exiftimantis  ,  adioncs  ex 
delivlio  ttiani  rei  f  erlccutorias  mcre  noncftc  dan- 
das  m  hrrc-dciii  in  folidum.fcd  dc  cotantumquud 
pcrucuir  ,  ncc  proiiidc  condi^lioncm  fmtiuam, 
concra  quani  tjmcndifctiis  vcrbis  ab  Vl^ianono- 
ftro  (cnptum  cll  tnl.in  {endtHiene  9.  ififia  dt  {endiil. 
/vrr.Cum  verba  Vlpijni,  ncquccauillari,ncquccf* 
fugere  vllo  taudcm  commcnto  poftct,  ad  qu«  ncc 
rclpondcri  pollc  fa'cbaturCuiuctu$-  pctitisad  re- 
lpondcndiimiiiducii$/'fr.7.0W«'  lap.p.  audatlcr 
atiirmarc  auius  eft  ,  quod  Cui.icio  nuoquam  in 
mcntcm vcrciac ,  vt  dicercr ,  condidioncm  furti- 
uam  non  c/Tc  cx  dcIidto,ncc  nafci  cx  furro «  concra 
tor  fapridi<^os  ,  &  alios  innumeros  iuns  locos» 
quibus  idipfiim  apcrtirtiinc  traJi'  m  cft  lcd  cxnc-' 
fao  qua  piant}  commcntitia  cauli^liit^  figni .<  qnam 
tamcn  ncc  vcrborum  vllisamb.igibtis|>olIiinc  cx- 
primcre,ncc inccllc<^u  ipfo  quifquam  aircqui,ni-* 
mirum  vci  nc  curpiccrCuiacij  lui  dcfcrtor  fuillc  vi- 
dcretur,conccden$  Vlpiano,&  oobis, condiclio- 
«iVioncin  iiirtiuam  dari  in  fohdum  conrra  heic- 
dcm.linonhoc  {klccm  rccinercccx  dodoris  fui  ra- 
uocin.itiane  ,  cx  quomaiorcm  illcfui  iyllogifmi 
propofittoncin  conH.nicrac  ai!:iioncs  ex  dcliiflo* 
qnaiiuiis  mcrc  rci  pcrfccucorias,  non  dari  in  hcrc- 
dcm.nifi  dc  eo qUod  pcrueuic,  quod  ramen  orqud 
falfum  Sc  nugatoriumeft.vc  conftac clariftimc  non 
lulijm  cx  d.  l.  tn  conditltont  9.  deiendicl.furt.  quo  lolo 
iuns  loco  dicuncnoftram  proban  fcnccnciam,  fcd 
ctiam  ex  d  l.fipro fure  7.^  rltim.ted.tit.l.Catm  Seius  ii. 
de  SC.Stlan.l.  fraHdaii  8  Uetttii  ii.  §.iSiiitarum  Lcem-' 
mijfa  i^.depubUc4n.&  veilig.l.deiiattents  !,\.f.vlt.dtdt- 
nat.l ptn.&vlt.Cedjtd  Ug.lul.maitfi.&%.hii  verbk ^.In- 
fiit.adltg.  il</i/»/.vbi  dicitut  adlioncinlegis  AquiliaJ 
quxpciindc  ciuilis  ,  atque  coiidiiftio  furtiua  cft, 
tranlituram  in  folidum  contra  hcreden-.[iiamdcco 
quod  pcrncnic,  dubicatio  nulla  cft  quui  dccur ,  cc-» 
iamli  fit  pa-nahs  l.indeNerattm 2^.^.  bant aRiontm fu.. 
praadUg.Aquil~\f\  \t\  ca  nunqoamUs^ftimarctur  fu- 
pi a  damnum  qtiod aiflorpafliis  fuillcr.ncnipc quo- 
niam  cocaflicflctmcrcmperfecutoria  nonminus 
quam  conduflio  furtiua,id  eft ,  non  minus  ex  pane 
iIIiusquiconucnircfur.qu.-im  cx  parrc adotis  &ta-- 
mc  non  co  minus  cflec  ex  Ae\i(ko.  C  ilm  cigo  q  uarri- 
curan  aliquaadiorei  perfecuroriadcturinfoltduni 
contiahcrcdcm,nonillud  i"fpicic  UimcU,anfit  ex 
delitVonccne,f<:d  an  fit  mercrei  pcrfccutoriaex  v- 
traquc  paitcram  rci  conucnti  quim  aiSloris  ,  liu« 
ex  dehdo  fit  iiuc  non  iit.NatQ  ncc  aljam  ob^caut^ 


t/B&aoKS  tx  cd&traAt  mnreiint  in  folhhun  con-  tani&to)«IM|N^°«^^^^'  '^^^^^^^^^ 

Baheiedemqiiain  qilia  nihil  rifi  mcnin  rei  pcrfc-  rcs  Uxfuniitii%4^-^  untLfkrt.  vndc  cft  quAdTi  fij^ 

aitioncm  continenc  luavMpquc  ctim  dolus  in-  qai  libcr cflSihilKlent,  aliquid  cx  hctcdiiatc anic 

terccflit&obdoiadanrarqblihoijcafiidolwipfi!  tfdit«mearaa^rcem[biccnknd^miei  het^itlh- 

cxconua<flureigiicpcr(ecuti6nedefccndar,vrrub-  riifiirtiimfaccrcnonpoflit.cxrcgula/.  rnhmfyi. 

tif  tcr  &  dcgantcr  VlpTantijBoftet  cadocinacur i»  ru6i.t/.f.dtfurt.oh  rarionem  pofjcam  /.  t.  ^,S40ml§' 

/i bm\ntm-].idMMr :r.f  dcpcf.  Ptcmi* RiAa^nub  inf.fi m ttfi.hibj^jatf. au^terc ptoprii didtiyj^ 

fiut.ciirCuiaciushictam  pcr:inaciter dcfccndcret  furariautriibtipcrcA/.i.^.jJiic^iMownitw  ,  ficutdC 

conrra  pixceptoris  (hi fcntcntiam  »condirionem  con^iinxamouere(.i^.(^M.^J)(rul)M^ 

turtiuam  non  narde:ifu:to,vtnKioieiniUanip(tr'  hidMitiiaiiM»»  y  «tcaMHdii  poffira^on^ 

poiitioncmdeftndcrcr.qiiatn  Cuiaciusiinurtiden-  pcrnali,in  fadum  pritc  ria ,  quxad  /imiJitudincm 

t  rranc&incnucpoiiasquknpnidctejr&impc^^  adionis  furtinecmanifcftiindupiumcom^iai 

ce  ctfudcrat:  A^bioncsextKhdoetSiiieti tei  pcr-  eft,tcnenir<{nidem prxrcteaviodn:atione,pemd# 

lecuturiascx  vit^qucpattenondatiih  (bliJu  con-  acli  furtumfeci(rt,.-'.cfurti.idionc  conucDtuiiain, 

tr.ihciidcm.  Etfi  cnim  turpius  &c  pcri(.ulofiuscrra-  &:  €ondeiWMtUsfiuflctiJ.^$.fr4mA«aC4^iMKnv/. 

tuiin  aiaiorc  prc>pt.litiync,qiiain  in  minprc,fiiiflt:t  yMita.lA^pnfttdtliSlJlf^Kirt  54.^.  tkmfiir^if^, 

taroehhononliccntins  di&ipu!o  ctiorcm  magidti  dtfiirt44^ff*fiif7-^-i-^^'^'^fi''^-^^  noniimilitec 

agnoT  Tc     iu  V!,Maniqui liuihonicliftf  iutism^  tenetar|Otidi<&ionefuttiuavc  app4retcxi,|«^^ 

giitci  lait.li  la  1  oitias  pudcbat  dcfccndcrc,  quam  ffr.vbid^folavindicationc  VipiaousloqaiQicnoii!: 

conaa  tanti  in.igdii  ptudcntuinquc  o:nniu  n  fcu-  etiain  de  condidioneian  quiameltoriscoodi^iMi»^ 

te.^ii \i,r.y.v.oTcm  iV.un  A^tintvntndtdaum  d:  qua  lit.aut  cflc  dcbcar  i$,qQi dolomaloces hetecUMdatj 

hic  aguur  iJ  eftjc  nididlric  niin  iuttMwsi^itxddt-  auertit  quam  fi  fiirtum  fecifletfMinime.Debefetc^i 

^,qu( vetacft infaUam c\;nur  1  tctcStnegatecun-  nim pot:Usencdrtcnons,quitamimprobum&£ld 

di(hi;incm  f',i:iirt  '.m  cx  lic  iCo  tlk-  ^tonVic  «liis  jd:r  lir,fACt'.is  ob  id folumaudacior,qu6d  videtcc 

cnoiibusadliunc  tiund  in.  \  t  cutniic  lolct  U  in-  fcnt  uuc  tanquam  (ciuum,coercctJ  poilc  > ptomct^ 

ttolueterledhocobitcrdittuiniit.exptofcirucnim  fpc  n  mmincnris  libertatis.ncquevdj^iilfa^Mlj^' 

^OSCIXOttsprcfT  ^.iuinuH/ifr.^.  ComtU  (  t.  6c  tu^uis  naii.quud  hricditatifuimmfcccrir,  quactumcrat 

acmcKl1»vtdiligcmiusin*i.'i<«i/. ^'.C'"/'^^.  Ch-.ludk  domina  douKn.r  ruitcm  cumiccuo  fuoncquc furii 

jy«/7riei(OT«r.^r<i2RMf.& diccinuscti.ini  ad  neo,ucal!a  vlla  |  olTit  cflc  adi0»%#z  I  abcune  VU  - 

•  cjffrfuT.yi/ff.Tbi  enim  proh.ir-.  1.;        ni;iiuia:-.J.i  ciit  pianuitraflat  in  </./.  1  .^.i.  Ergonon  alia  caufa  cft,, 

VJpiani icntcntia ,  dccoi,dictionc  hiit  ua  mluli-  ]>copter  quam  condid^tone  iiirtiua  non  tcneatufi^ 

4uni.contra hcrcdcmdanda.  Ac  in  hoc  S  ti  .ic^tan-  quiin  quia  fiir  non  e<t,^iaadoqBid«tftfi>lius  fiaife' 

dumfiiic.an  conditlio  i!Ia  ciTl-t  cx  dclido  :  clfeau-  odiura  iiiduxit  condidlionem.qiid  pluribus  eriam 

icm  appaxcbic  itvuiifcHius  cxiAm  ex  lis  qux  mox  comrariisachiMubustcnciccur^f  tf4fa(.iffj{.ib4- 

fiibiidemm  t  iamergoad  lationcm  decidcndi  re-  AMA^oo^tfttliQioiiUin  fa^knmaBca, qoani 

dc.in  us.  ConJJ..1:c>  (u-tin.i  liccc  fit  nifrcrei  pcrfc-  prjrcorpiopofuir  aduerius  publicanosin /.  t.M^',' 

cutona cx vctaquc pattc .  tamcn cx  dclicio cll &:ex  blH<.& rf^^.Quc  fcilrcq: noa^uuis^ifttiua coniii-> 

fiitto.non  miniisqntoaAio  ipfa  furti,taroet£p<B^  dibMem,quim  velfiiititveffNHRhimtapconiiii 

nallshicfitmcic  acfiiriofa.condiclio  ver6funiua  adHoncm  autad  exhibendum,  aurvindicatiqncm 

aoniccmtVtiamolletidimus&hiclocus  nqutsa-  cxcludic:  cumpublicanus  quiprxccxtu  vcdigatifi 

ItusiniurCtOinniomopttm^pcobac.  Arqiiinisqui  aliquidviademit,vetillfoht&;taptor.  Quilqnii 

{cfunnmnonfcciirc  vidctur  dc  toio  iuiafic.idcd,  auttm  fiiri^:ra['toteft,  condidione  iftatcncatur. 

nou  dc coto  futto  ,  quippe  quod  non  pomit  pro  Conicqucns  igitur  e(l,  vtqui  iurauit  fc  fuicum  noBu 

partefieti,leddetotacni&raniiia,ncc  cle  vnaa»  i«dfle,nonmagistimeredebeatcddi&i<inemftiK 

€lione  fedde  onmiiure  ,quo  I  r-x  craifa  furciua  nu.im,quamadioncmHircide vindicatiotl9jka4i' 

Endcre  potuic ,  ac  promdic  non  foliim  de  adionc  cxhibendum  adtone  non  id^  dici  poteft.  Erf«i|^ 

iti,qucpaenalis& iamo^a  eft,  ied  etiam  de  con-  ntm hte quoc)ue  aAloncs;  iimul  cunr coodidof^ 

^6ftionefurciua,qti?mcicicipctfccucr.na  Prodcf-  furtiua  adiicrlu?  fircm  compctuntif.  $.)EciMMWp| 

ieisitureidcbetioiiurandum,aoafo  um  fiadio-  Ifiprtfiirt  i.U^fifigpnt^MmfimtdtfiMdljlJL 

itefttccit fed emm fi coodifttonecontteniamr t.i»  /»rmf.<b^.noQtameninamiiMKexfdrto,neqar«^ 

iiuihm lo  fxxiiftiivift.htciit.  Nonmagis cnim po-  co  penoSllt.vc adio fimi,& condidio,  fcd  cxdo»'- 

tefi  cond:<5Ho  fii|Unacotm)etere,qii^mfuniadi<K  minioai3:oris ,  &exprzieniipoi]cffi9necd4MM^ 

li&itum nullumfitanm (il,braeclum cAiiqnisaN  /i« i^.$.fti^f9fiMUtwrf^MimjMCtiiS»hiitwtit' ' ' 

^BKUttiai  hirattcrit  furium  ab adncrfatio fiDi  fa-  traiurisregulasdanturin  furc,vca6hofurti &con- 

Aumcflc.Ncncnimidcoflacimacmiirit/ibicon-  didio,iedcoioccqDodarencuca^tioaesillc,con«^ 

dtdioDcm^/. »;  duohtu  S-ftM.  quiaiuMucandttm af-  tta  quemfaliet  pollellbcem.  Ettamen  nuUa  inm V 

ffifmSft^i^ facitrem funioatvlq^Dtib^nc-  vindicationem&condidioncraiiacpactedebcid^ 

catiuam pm^r furem  &  confcqncnrcr  vicium  rei  •flc differcnria,fi codidliofiintuanon magis  qaim  - 

iuiciux,alioqui  noti^^oilcc^  quoquam  vlucapircs  vindicatioexfiinoipla^fceretat.Icaqucdcyiodi'* 

cuius  fiutum  fai^um  efle  iuracuro  cflec  tanquam  catione ,  non  de  con<dMaone  accipi  debet  ,  quo^  . 

hoc  ij>fo  fa£la  fiirciua,quod  cflct  ridiculum:ita  e-  faiptum  eflin  /./fRiVMrisi.  $  /fttir  imrmnnt  27. 

n^mfictct  vc iufiurandum voitji^alus nocctet  qu j m  iaf.d[<^r.cxempiodu5qaod  fctiptum  eflia dJL.\. $. 

Aftienci  <^i|ia  /•  quutnm  ddltil^jS^fkfr,    Ec  prz-  frMttr  bMC  *d^'ti^fiii  <fm  ttfiM40iifJPtd!ettiax  & 

tcrca  aifloicmdorainum  cncoportet,lmolivcnim  jcquarc  vulgatamlc£bonem,qti^additanegatione 

sim.imui  condiiSiio  furciua  magij  iramcdtaiepen-  Itchabct  to«<*r«i»/«rriii4a» wwrrn/fftJrt.  Ec  ca  (an^' 

detafurroqu^a6liofitti,cumnondetttciuacd-  rc^ior  eft;iufiurandmn 4nip  non  altud  fununP 

t4a  fiircmipliim,  autfliri$hctcdc:3<flioautcmftirtl  purgarepotcft,  quain  cui  eaufam  dcdir,  antnia^? 

decuccoota^^imq^oque^ctuusopciconiiiio^u'  coou;c4^.4aoo4taiMniUud  quodcxpolicHifjpev 

'^'    ■  "  .  conticA^  . 
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contrcAailoneinJHdtar,  ex^uanon  miniucondl- 
Iboncin  furtiutRi,qa^m  fatu  n£tiont  oaicJ  opor- 
tcretf  nam  quod  qaiJam  patanr,  eo  nominc  3.ikio~ 
nirruitlctiamcondiAjonemfuiiiHam  coloco 
aliis  quibufdam  iignificaii,  noo  polTum  admlttcre. 
Eiitcnimambznafcuncurcxcadem  caufa,  idcft  cx 
deliAofarti,  k  quo  &  iiotncn  vttaque  acccpir.  ha- 
beat  tamcn  lam  diucrfoj  cife^us  natutamqac  di(E- 
milem.vt  vnius  nominc  aliamcontincri  fuctit  Cini 
pcrabfutdunicc  illud  quoquc  probari  potelt,quod 
AccutGus  notat,terpondcfi  pofTc  ad  d.§fiqui$  mrd- 
tKnl.loqui  eo  loco  Vipianum  dc  condidlionc  furtJ- 
ua,c6ciacu  qitiiuraiutdanda,qDaG  furit  lieredem, 
fecundii  id  quodf  .biiciiur  in  hocipfo  cilmnuU 
la  in  d,S-/i ^iiitiTMtritthetcdis  mcntio  fiai,fcd  eius 
canttimqui  iuraucrit.contraquc  (Ct  quidcm  pcrfc- 
cutio  domioo  fetuaiur  conit  a  po(ndent£,quifquis 
jUe  Ac>fedpcr  findicationS  non  percondi^ionem. 


ua  condiAione,  proptcr  fuumiuliarandom ,  tao- 
qaamfur.mulio  minus  ranquamfuhs  hcrci.DEcJ 
TotaHs  iurifiaiandi  »ftimanda  cft  cx  fotmula  flc 
conceptione  vciborum,  quibns  iufiurandum  dcla- 
tum,ac  pracftitnm  c^i.y%Mi.&ltgih,ftq.fupr.b»c  tit. 
imfiiiT€ndum& 4idfuiimM  j^.jf.  ntnfmfcr  mfr.  At  in 
propolito  non  iui  auit  rcu»  in  rcm,  id  cft  furtum  fa- 
Gtam  non  fai(rc,fed  in  perfonArr,fc  furtum  non  fe- 
cirTc.vt  &  in  Lfiquk  rxm  ^uS  fiquk  iurdMmt  ifjfr.  di 
fkrt.  Ergo  quamuis  iuhuraodum  pio  vcritateha-* 
bcatur,nihiltamen  aliudez  eo  inferri  potcil  tn  hac 
rpccicquim  fiirem  non  cfTe  illum  qui  iurauic,  noa 
ctiam  fiirtum  fadum  non  e(rc,vt  proindenihil  pro- 
hibeat ,  honcqui  turauit.furem  quidem  non  clfet 
fcd  furistamen  hcccdcm  cfTc :  q>iod  non  fimilitec 
dicipoicft ,  fi  iufacum  cffeiinrcm,  (urrumfadbini 
non  fuilTe  id  cft  dc  ipfo  deli  Ao,&  dere,non  dcpcr- 
fona  vc  io  /.  indubm  i8.^.i.t*fr.  Tunc  cnlm  neque 
Ecfi  enim  c6didio  rci  quoque  pcrfccucionc  cooti-    fur*  ncque  furisheres,  quilquam  c(repo(Tcr,  nec 
ncc  Attaml  reiperrecationilimplicitcrciiro  dici-    aliudeftin  tranfa^onc,  hmteriranligcnie<aduai 
mui.vi-idicaiione  magispioprii inteltlgimus,quse    fit,de  roio  hSto  coilendo.  vt  bene  Caftrcnfiv  con- 
tnreiplamaftioeft,&in  qua  non  nifi  dcaAorisdo-    tia  Accurfium  difpant,.timqae  in  fcnteotia  fiiu- 
nninio  quarritur,noncondidione.q'  a  iii  perfor  am    dcr  quod  facc  c  poteft, non  ta  uum  Hc  aftione,  fcd 
a&io  elt,vt  czterx  omnes  codi£biotics,ncc  tanid-n    etiam  de  adionis  cajfa  pronunc  aue  ir,  fcilicet  tn- 
probatioi  cmdomin^ja^^a^b^ircexit^itjqnaats  non    ter  eafdcm  partes  non  inter  alias.  JEz  quo  idem 
dctur  nifi  domlno /.1.1(1  (Miiid./Nrf.ieil  etiavtfuttii    CaftrcnGs  bc..^  infert  feiiientiam  abfolutoriam, 
ci  f*Stu  (it,  dcquo  amcn  qiKnam  •liil%  nd  poicft    inter  priua^os  lata  n ,  nnllum  faccic  prziudiduitt 
adoerfiseijqaiiurautt,refurtil  nonfeciiTe  nifi  fpe-    in  crtminali,  nc  qmdciTi  inter  cofdcm,cilm  tn  lu- 
cialiicr  acnominaiim  tanquafuris herctconuenia-    dicio  priuaio  vtiiiia^  priuaia  ,  in  ctiminali  vcr6 
tur,vc^eqairurin  hoc$.Etcondi£honcici  dicimus,    vindida  verferarpnblicairg.  Ucdtio^.  f.qutd iBidti 
noniimpliclter  rci  perfeca'ioi.ein«  cumdcfartiua    infr  dtpublu.&vtdi^.ided  caufii  rci  pub|tcar,cu(  pct 
c6dift"o;ieiniciligimusi,S.tt»«'«^Jii»»»«'»jS»-Etfa     ptiuarurum  conucntioncm  pr«iudicium  ficrl  noa 
ojfpeciaiinoia&nomincdtgoaeithircadlio.quc    opovet  l.imfubluum  ^i.l.  inttr dtbittrm  j^i.fufr.it 
habettammulcafpccialia&iingiilaria.iiev  evtde-    f*(i.  Altud  ergu  cll  diccredc  toto  turatum  eiFc» 
tut  domino.vi  (oli  domino,&  vi  cum  vindicaiione    quod  vetifllmum  clt ,  hoc  fcnfu ,  vt  dc  toto  furto, 
concunat ,  quoru  dtio  pt imu  5c  tet tium  folo  furis    quod  iuranti  obiiciebacur ,  tanquam  furi  iutatain 
odio  conlbtuta  funt  d  S-fit  ir^fir/.Secundd  veio  non    fir,  ac  proindc  de  omni  a^ionc,  quz  ex  fiirto  nafcl 

3uidcfauore  furis,  qui  nulio  ccii^lauorevnquam  potcrat,&  conlequentcr  dcfurtiua  quoque  condt» 
ignoscft,  fcd  minorc  Ipfiusodio,  necondidiione  <5Uonc,  quzcontra  eum  tanquatn  hircm  compe- 
furciuatenerecur,omnibusqaibus&Furcitenetur:  tebat:  Aliud  vetb  iuratum  cfTcdcomni  condi— 
fcdfolidomino, cuius  vtiquc  fauorabiliorem  cau-  dionc,  quze!(furtonafcipojrct,non  modbcon* 
(am  cire  zquum  e.l,qu]im  ccter^rum omnium,qui  tra  furcm,  fed  Sc  contra faris  hcredem:  Hocenim 
ctjm  non  hnt  domini,obcam  tamen  rationcm  lo-  non  aliterfieri  potuit ,  qu^m  fi  iuratumcfTctfur— 
lamadfuctiadlioncm  admittuncur.qu^d  ipforum  cum  fa^um  non  eire.  Omnis  enim  condidlid 
jntcrfitex  honcflaaliquacaufa/.ctriiHtffrfi^rr  10.  &  furtiuaregulariterhahetduas  parte«,  &  duo  quo- 
ftq.infr.dt  furt.  Nam ncc vUlasintcrctrcmagis po«  dammodo membia,  vt  quifqufseamproponit,!! 
tcft,  qu^<ii  cutusintcrcftrationcdomin<j,tdc6que  fc dominum  probet ,  dcbcac  omnimodo  vincere, 
&  allas  diftingai  plcrumque  folet,  anipfa  fard  dummodo  probet  eitam  ,  illum  qut  conucnitur» 
adioiurcdomlnij  an  iurc  tantum ciusquod incer.  vel  fiircm  elfc  vcl  furls  heredem.  Ergo  camec(i 
cftdcfcratur  ,  It^.fivtndtdtrt  8o.|.i.wd.xir.  j^^mque  iurciurando  cxcluditur  a^or  ne  poffit  rem  (urti- 
ci^mde  iureluiandoiniitcm  quarrltar /.  dHkrff  9.  uam  el  qui  iarault  tanquam  furi  condicete,  non 
Tbi  diccmus  ttifrjit  frfx.  tamcn  prohibcndus  eft  fi  contcndat  fc  cum  eo  veU 

a  C>x«r«jn)I(«Krend«rf«ic*iH/*tir.R  AT.Dvs.Isqui  lc  agcre  quafi  cum  furis  herede,  nec  debet  hoc 
iaraait,infpccichaius^.iuraultdctoto,Ttproximd  cafa  vel  denegari  ei  a^io  quafi  contrt  iufiuran- 
didlam  cft,  ncc  minus  quantum  ad  condiAioncn  dum  vcnicnti «  It^.  tiit  Prtter  7.  fufr,  neque  con- 
fi]rtiuam,quim  qucdaJ  adlioncmfurti.Ergo  nullo  traeumagcntem  iurifiurandi  czceptioaccomroo- 
cafu  tcneri  poicft  condi6tjonefartiua,necmagis  dari,cum  nouamcau^aminiudicium  dcdacac,qac 
tanquamfurishercs.qiiira  qoafi  fur,altoquinon  in  iufiurandum  deduda  nunquam  fuit.  Si  lamea 
dctotoiurafte  videreiur,fi  non  dcomnicondidio-  adlor  impctiaia  condtdionc  non  poftic  probarO 
nc  iaradct.  Et  cerii  condi^io  furtiua  oon  alia  po-  reum  farts  heredem  cfTc ,  &  tamen  nc  fuccumbac 
tcftcompetercaductfu.i  fuiis  heretiem.qnam  quz  vclit  probare  erTe  ipfum  furem  ,  quod  facis  tff« 
compcclii,&daripotuitadua-fus  furcmipfum-.eft  ad  vittoriam  folct  ei,  q^ui  agit  condiAione  fut- 
cnim  adio  hcreditaria ,  quz  non  alio  iure  datur,  tiua  ,  non  crit  tudiendus,  ncc  talis  articu— 
contra  hcrcdem ,  qu^m  quo  dari  aducrfatdcfun--  lus  admittendas  ,  tlnquam  merd  impertJnensi 
^mdehait  idtbfter ^9. infr  sd  SC.TTtbtII.\\>\qucni4m  id  eft  ,  ad  materiam  in  libcllum  dedudam 
Ifmdumstfidiiiet.  vlt.&t9t.tit.C.dtbtrtdtt.4am.  nil  pertinens  ,  8c  qai  etiam  qualitercumqac 
£rgofinonpotcft,hicquiiurauit>cenucQirifiirti-  probataa  nii  rcleuatu,  Tt  aoltci  loquuntur, 
Tem.III.  I  M 
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ez LU/rvkitMW»       l. ntqvi nMdH  io.& ftfc.de  aoo  cfTcc.vtique  vinccre daobos cafibattifrtttlflif 

^|>«K«r.  &CX  hoc  tnaxiin^  ioco  prolMtiir  >  quia  (i\vd  |»robando  nimif  tiin^aac  ftnenicoiiit  aac  raris  hcfvt 

Hirifiurindi  A.:thoritateficri  hoc non  polfcr.  Non  dfieflc.  £ftigiiarhiccafusva1cicfingnlan$,inqa(l 

MtacdebciPrxioc  hoccafu«cdtcaeamquiiurautc  funiaa  coodidio  virimcmbris  e{V.n8c  qdicqoaBBL 

(ttamm oon  fedflSedarcoofMildionCbiroembrem  prodeftadofi»  q  lod  probec reufpfufti  mllmmW 

VtfoIcr,it!crtruSdapIicifiC*lcemtcloacondJcione.  ci\tn  tamen  hjrc  condiAio  non  nificontrafiires  fi 

SifdntTumm cnm^^^fitvftlfiirtm^  vdfurkbtr^  eoram odio  compacata  iit.Contra fiiris autcm htt 

ikm»fi!i fmfitfiul^m^f^f^  ledei qdntfliDcert^oiUo digni  ibntttoiintfl  ^ 

iumdgiturfufi/Medm^e  vt  etiam  poftiufi  iradum  confeqWentla^.Scdhoca f tacndamiurifiut^ndire-' 

iccopccftiCaindcfiirtoafenonfaiftaponiiadhac  tigiorem  St  authoritarem-.fimile  mnddameflia 

idbr  ▼ftffe^^i^vno  tStAm  cafu pcobando  fcilicec  Ug.  in  duttmaH.   ttcafm  &  fcq.  U^.  fi  «9n. 

pl«dfdtitid(ii!lbrishere4em,  cAmfiio|ni(IHi|(  ktttt^  ' 

3  f  Si  quis  iuniucrit  vendidid^  me  ei  rem  centum:  ez^^niptoag6re]^tiErNr|t|^ 

cicstera  prxfleturud  e(l,res  tradatur,&  deeui(ftionecaueatur.an  tanMayadpre^ 

•  dum  confequcndum %  cx  vcndiio  conueniripofnt,  vidcndum.  &  Ci  (jui4em  fiif 
delioc ipfo  laratum  eft,quc>d  prctiu  folutum eft;  niilla  pro  prctio  adtio fupcr- 
d^..  &  ycro  hoc  non  fueht  iuratum:  tunc  conTequens  eft,dc  precio  eum  teneril 

-  •  •  ,    *.  .1;,  j  V.  ■>        ->  > .  >ii«>CA'^  t>A 

dd%.f:5i^mii»MieHk  e*iaiequftvttd«nlli*Aan4d/ol8tlt1^^ 

,  Rat.  DVB.li  /iJt.ind  imcAicnusduntaiacaftio-  cx emptoin  iacece,&  adtioncmin  faclnm:qoianeif 

Bemautexcepcio:)emparcic  poccll.quatenusiura-  tamvim  habet  rci  iudicatx  koc  iurmrandam  qao' 

tam  e(l,vt  diaimat  aJ  l.pnecedent^ftdiramatad  demilm  cafu  pacitaAioneratn6ftnmexeAi{^oiii- 

fcqtictcm  cx  l.induobta  i^.f  fi quu  iutMuit &  S.ft-  dicati  i. /.  iifTffrj,  qium  probationis,  nc  iam  ncgarl 

nuUdjtA^a ^tiMifr  bntu.  Acqumis  quiiaia-jicmc  poi£c  fadam  eHc  vcnditionetr).(^a  proluM  quia 

i&nd&elveD^j^ltdcpKcioccncfiMceonintdelblo  nanialiiaAionetndigcte  cmp;or potrd  .lut  qiiaotf 

,a£la     contradlu  veo  iittonii  iurauic ,  nonciiam  a:iam  vbcriotc.n.&ca  nodio:cm  ^iiXfCit.'Et  vcrit 

fte  ciaviccc  fiuuUi  ei  dcberc.aut  cuidionc  pczftace.  quis  dicc<  cc  attioncilla  io  faftum  da  Jam  fibi  coa* 

rgo  non  poccftes  hoe  Inreiarido  nafci  adto  fioc  cra  ne  aftionem ,  tc  Ae  rem  cibl  cndam  8r  e':itftjo« 

ex  vcndico  Cwxcmhdcii  vtcircs  tra  l.atar,  fcd  mulco  ni$  nomlnc  mc  oblige;n;  S;int  cnimina  curcv)iien- 

lHiniU vC  de  coidionc  oi  caucacur.  Na  v6Jitio  qui-  tia  vcndttioaia  pcc  iaiuicandum  pcobaczji  niagtir 

di  tfiTet  Inefficax  tc  nnltiot  vtilitarts  (i  cradtiio  non  qnkm  tortfiaran^ad  probandf  vendldonem  ttfl* 

leouctetuc  ant  ub  nonfa'ta  tradi.ionf.non  prjefta-  tum.non  cnani  ad  acquirendam  nc 


equctetuc  ant  ub  nonfa'ta  tradi.ionf.non  pr«(\a-  tum.non  cuuw  ad  acquirendam  noiiamaC^ionetrf 

retut  emptoi i  id  quod  ipfias  inierctict  l.iJ»fr.4»4tS.  interpoiiti.Proiicit  igituc  boc  caraiafiaraodom  »4 

2t./  fi  trtditu  4.C.MrfLvt  non  etlam  fi  euiftio  ntilla  probationem  dfitasat  non  ad  aftionis  villos  nonif 

crcturqiiz^cunucncionercmi:ti  piiceft,hai5le-  prnd  itflioncm:  Nam  6ein  fcntcntlaidcm  diccn- 

Ms  falii  «t eicra  prcc. j  tctUtutio n c  n u ilam  vt  1 1 iri  dam  eiTei  6>  forid  iiidcx  coadcmnaiTet  aliqucm  ad 

tioipefere emptoc  pollett#:e«n6r*  ii.$.fMi«ii/f i»/r.  crcdlnonem rei  quafi  vendicc,  needd rendiclona 

tirf    fif  f  jfff  fr^iTfTfir''()  rff  mffff  D  c.luiiurandum  aliiCi  ,qu^m  pcr  fcntcntiam  coflarec.Pcrinde  eoini 

pcoveacateiulciacquacumad  i  Ideqtioiurarum  condemnandus  ciret  ad  prxftandam  eaiftioneni 

eftlf.^. d«tf icrwvwHu/. ndmptftedqtiim ^Mfmof.  acfi  hoc ipfuminfbot^iia  cdtinerecur» vtCiiftrcnC 

'  ^i.tMfiifif tfftffori  II  f  vlt.fufAtumqui^ji^.Ex^.,  Ii]c  cokocladic  fnmptoargutr.cotocx  hoc  $.  6:  ex 

cdm  iurafti  me  tibi  fundu  vend;diUc  cerco  prccio,  compa  auone  iurinurandi  ic  rcdtentix  l.ftdfifffif- 

jtftindchibcndumcftacfiicucraveodidiircaiiicet  furi  ii.$  p//./i(|fr.quamuisfententia(itftrt^iiurii/.i. 

0«B vcndidcrbB.  Acq  ii  fir^dillcm.habercceiii*  Cfi^.vufimtnt.iondtmn.fuir,  Nam  ncc  iufiuran* 

tocadlonem  ex  vcndito  contra  me  ic  ad  rem  tca-  dum  vnquam egrcdirur  formam  &  materiam iure- 

dendam  3c  ad  cuifftionem  przftaadam  i./.  txea^t  iucando  comprchcnfam.  Et  tamen  pcoficit  a J  ilja 

u.iitfriniif. infi.it d^njtmft.  Idem  crgo admicccii»  CfCiamcMnnia  qux  veniunt  in  confcquentiam  ven- 

dum  cft,ci\  n  vcnditioperfoluiniulijrandumpro-  ditioni^jdfquafolaittratumfi".  Quarc  non  facilc 

batur^nam  &tradicio  rci  vcdicXi&euidUonisprz-  dicipoteftqu^m  rationcm  habcat,  quod  Baitulu» 

flauo  veniunt ex  natura  vendiclonis,  8c  eam necef*  Gafttf fiialiifquc  incccpictibns  placc  c vidcoaAlo> 

faci6c6fcquunturdJ.rxf»)pf(»//i(';rfn.i;fji)«r6o.iKy}'.  nem  cx  vcndicod;  qu.i  Vlpi  imis in  hoc  if.  vtilem  . 

dfUM^.  Vndc&inlioc§.(4/<r4vrA(iifMii«dicuntuc  eflc  non  diteiiam  qu.ili  on.tctir  cx  iurciurando» 

& m Uiiififtim.iJUimrg^muipdt9A4»f- yi fiA  ldo6qac non  nififi£ta fic.  £(1  cnim  Haa  qtiidem 

tuttl.\tScc£ter4C9gmti9niti»LaUrsrtitt\9.fufr.demi-  pcobacio  qnxfic  pcr  iufuirandutn,  fcd  vcnJirtonif 

Mf.  Plan^  iiconuenerit  yc,,^aBi^eiuiroccdupla  vcrz  cx  qua  pcoindc  nafci  dcbct  dircda  a6tio  ex 

oaocio  pc^fteciurextra  aaMjMttaolScr^duacft,8c  ad  rcodito,  noo  vtilis.  Ec  veri>  qnod  pcr  iufiurandoill 

oontradus  adminicula  non  ad  naturaUa  pcrtinec  probatur.quamuis  falfum  elfc  poflit,  attamc  cciartx 

liftSd  (tmmu  7a,  it  fsntr.oiyf. vbiiac^d^emus.  vccumelfc potcft ,  (Da^l fquc  przlumcnduai  cft  vt 

Ex  hoc  ant€  I ntalligimas  oon  c^fcnim  qnod  vo-  venmi  fft,  qolm  yc  nl(am.  Scd  lamcn  ^dcar  vtilit 

bttC  intcrprcres  cx  hiiiufmodi  iurciaranJo  nafcl  hrcadllo,  quz  nafciturcx  contraAuprobato  pcr 

aftionemqttgqiffilQtt^um  guae  ali^scxiurciuran-  folumiufiuraadum,in  i.Utr(^u^.&mid.fiiA 

dottafcifiwxlBffHN^  II-    f^-  vtrffrtindi  ffftffm  $.v/!r^r.qu7a  noniiabeitaliadecinfam  Sc 

fiifrXnS«rii.C.mtnri>.CTedtt,  qtiafi  non  ntabfurdum  origi:;c  qu^m  ab  ipfoiurcrurado, quandoquldf  V6 

camcuma^ooe  cxconcca^  caocuctccc.  Nam  ia«5btiva|epfbiecnooceuupi&nonappaccntium 

cftm  aaivltt ftaom  qocliMc  fiK  ifabfidiftria,  nee  idem ia<riaum  cft»^|.f #iiwr/» tnfiitMnuftlim 

"  jhiiiirf TaiijffrJcfj^iWflMy^^  autcm 
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^iiaiitumuis  foronitcr  prxftho, vc  loquuntur.id  cft,  nimus  iuraffc  tc  vcndira  tibi  ^  tac  rc  fiifllc,  dc  prc- 

vtcxpUcant,  cxprcffacaufa  cjuje  fi  eflct  vcra,  cflet  cio  auremfolutoacqucdiftamoequeiuratu  quic- 

obligatoria ,  ficri  certc  ncquit  vt  nafcatur  a^io  di-  «jna  flle.Confcqucns  igicur cft  vt  cx  co  iurciurando 

ic6ti  liue  f  X  vcndito,  fiuc  cx  empto.finc  pro  focio,  danda  iit  (ibi  c6:ra  mc  aiSHo  cx  ipto  non  mihi  con- 

fiiM dc doccde  qiiibusagitu r  in  Iw  §  &fe')(}.  VtU  tra rc aftio  cx  vc Jito. D  i  c. Venditionis,&r emptio- 

lcra  crgo  cam  clVe  didquc  ncccflc  eft  w  &  in  l.quid  nls  vnus  idcmque  cotraftus  cft  lic8taft ioncs  cropti 

fimaut  »9.  infr.  bnttt.  lufiurindum  cnim  conuen-  6c  vcJiti  finc  fcpaiatac,  adcovt  his  nominlbus  cm-» 

tionisquidcm  inftar  obtinet,  adcoquc  ctaniadlio-  ptionis  &  vcnditiooisprotnifciiic  vctcrcs  vtercntuc 

nis,  qua:  dc  litc  fadla  fit  at  non  venditionis ,  nifi  ad  l.vtttttt  1 9  infr.deMSien.empt.Ea  cnim  Idccontradim 

induccndam  eius  probttioncm,  qux  fcilicet  multo  exnumero  corura  qui  dicuntur  vltro  citt  uqucobli- 

ficlliusindudturquamfubftantiacotraftus.qucm  gar^rij^ncc  potcft  venditorobligatlcmpigri,  quin 

vcl  mutuoconfrnlu ,  velre ,  vcl  vcrbis,  *ut  literls  cmptor  viciflim  vcnditori  obligetur.nih  forte  quii 

pcrfcdum  cflc  opottct  antcquam  dc  probandoco  contraxctit  cu  pupilbfinc  tutoris  authoriiatc/./«- 

quzratur  /.  Publu  16.  5.  vlt.  ttifr.  dtptfit.  proindc  fi  lidnm  ^.^.Jiquii  a pupillo  tnttp.tad.tit.  Non  tam  igituc 

quz aiix  adfiot  probationcsconttaftus  prxccdcn-  coiicxitas  vt  loquitur  Accurlius  quim  vnitas  &  in. 

tis ,  a(5Uo  cx  co  contiaflu  compcict  ditcdU,  qualis  diuifa  caufa  cotradus  lciim  tx  tmfdii^.dt  vtrb.oblig. 

compctctct  ctiamfi  iuratum  non  cflct ,  quod  nec  iuna.l.TehtTtditaTia  6j.tnfr.dttui!l.  erticit  vt  no  pofljc 

Bartolus  ncgat.lullurandum  cnim  idco  fntcrponi-  cx  huiufmodi  iureiurando vcnditor  tcr.cricmptori 

tur  vtiuran(iprofit,n6vtnoccat:Noccrcrautemfi  adioncex  emptoad  rcttadenda  ,  ptarllarda  nqae 

a&ioncmdirc&am  cxcinguerer,quod  nccfacctcf  l-  coidione,qain  pariter  emptor  tcneatur  vcnditoii 

lomodoporcft, vt  cam  in  vcilein  comutarct.  Quin-  aclione cx  vendito  ad  prcciiJ  foluendnm  , adco  vt  fi 

imo ncc  vtilis  d.ui  vlU  poreft  ,  quandiu  diteda  antc  ptccij  ro!utione  vrgcauir  vciiditor  adione  ct 

coaipcui  U.Cdt oblig.& aH.  Idqucnonmalcnoftri  cmpto  .id  rctradcnda.poflitiurc  quadpignorisrc- 

protnhjm  ad  llacutali  quanUo  cx  lis  quod  ixpc  tincrc  icmafc\cJi:amauoufqucfolutiifit  ciprc- 

accidit,aliquaac1ioiiidncatiir,  vt  fiflatiitumfor-  cli'i,autaIitcreonominclatisfa(ilii<//7«/Mwitf  ^4)J^- 

biitcrdifpoiiar,  locum  h.ibcai  aci.o  cxillo  contra-  h.  oifi  pr  jponas  dc  hoc  ipfo  iui aiu  clfc,  qnod  prc- 

aut  ex  illacaii(afu:^cr  quadiiponitforrcitcr.Si  cium  faUitufit.Tunccnim  nulladc  ^rcLioa£tiofu-j 

verbinformiter  Si  fimplicitcr  agcndomiir,  condi-  pcrcfler,  Extia  huc  cafum  emptorqiiiiutatfibifa- 

fkione  cxlct;c  vel  cx  ftatuto.vt  in  iiseiemplis  vidc-  da circvcnditionc  vt  vcnditotc  fibioblij;ecad  rctn 

re  eft  qui  a  jfcr>.  BartoKi'.Benc  aute  Vlpianus  po-  tr3jcnuii,&  cuidiioncmpr^llanda.hoc  ipfofeobli- 

nit  iuraflttc  vcnditami  metibi  fuiflc  rcm  centura  gat  vciKiitoti  vc  pre^.iumcifolucrc  cencatur.Quod 

aurcis,quiaficucinonpoceft  fic'  ivenditio  fineccito  tamc  Accucfius  noftcr  ait  clfc  mirabilc  vt  iufiuran- 

prccio,ita  ncc  fi6[a  probati  iJe6quc  dc  cciia  pic-  dum  cti5  paSiobliratorij  vim  halicatnon  miriis 

dj  ^uaniitate  iuratccogc  id^iscflc.alioqui  nec  iu-  qiiam  rrl  iudlc.ux,vt  5i:  nii.vt iurifturdndt  ^.S.t.infr. 

raflccrodcnJuscllctl.  inJHetw  i8.  S  fttiquiinfr.  bo(  detptr.hhtrt.l  p/Z.J.Wf  </f/)iifr.r<«/!St\lanpotcrit  vcn- 

fif.  Sicuti  fi  quis  incccturo  quid  confclfus  fit  vrgerl  ditor  coucntus a^iune  cx  empto  ad  rc  ti  a-fcnda  re- 

potcftSf  dcbct  vtccriiiconhrcacur&ccrtamquan-  moiarl cffctflu  aifkionis  &  iurifiucandi,  &  cxcipcr» 

tiratcm,ncca!itcr  proconfclfo  habcri potcll/.rtr-  dcprcclo  no  foluio  vt  intciim  no cogaturtradctei 

titm  6.ifiprm(fp.& §.t.infr.decor.f<ff.Sim  rcc  proba-  Baitolus  ncg.it,  quia  iufiurandu  habcar  vim  rciiu- 

tio  incerta:  quamicacis  v.^lcrcc,luic  i  cr  teftcs  ficrct,  dicata: ,^  e.xccu tionc  pai a-.a  ficuc  Sc  rcs  iud  cata,dc 

fiuc  per  inllrumcca,ocC  lciucniia  qur  ceitx  quan-  quo  diximus  adl.  i.fup.  non  pcflir  autc  pcti  folutio 

titatis  condcnationem  nohabcret  /.  r/f  C.dtftKtent.  prccij  ame  tradiiion^  xjifi  iurccuiuldacx(.eptioni» 

fkdfin.(€rt.qu4fitit.prefrr.l.i.C.dti>nttl.Jhpulat.  Nifi  pcrc^.torix4.§.pffm,cui  porri  lccas  cilc  i.fipoflic 

cct titudo  qiiantitatis  non  exprcfl*x  in  lui  ciurando  poft  to  iudicata i.  ptiewptortM  x.C.  ftnttnt.rtfitrd.Hem 

poflit  colligi  cx  iis  quxtntcr  par  csada  funtante  f»j|^Scd  ahjpoft  Callrcnfcmcorri  putant.ac  multo 

dclationcin  iurifi  irandi,8f  ad  qux  itfcrrl  it!fiui.in-  vcriiis,n6  illa  foliim  rationc.quaro  adfctunt,  quoti 

du  [)o(C\taTg,l.Ttti4  !i4.§.idmrf/p9iidtt  i.dtrtrb^bli^.  ctiapoft  fcntcntlaaJmitti  poflintcxceptiot;c<  pcr- 

&l.l.C.dtftnttiit.qsi4jiri.ctrt.qu4titit.Q^bdfi\atiiiC'  cptoris,quxmoJ6  nun  impugncot  iudicatu/  N*- 

ri$fa(9a  cibiamc  vcr.Jitioncccrto  prccio,  idquo-  ftKniw  4\.j.vlt.dtTtiudi(.t.qHiidqtiodj^.iHfr.dtde«Mt. 

queprcciu  feqijcncij  crit&  habcndii  pro vcro  ac  Maximc ve.o  fi  iutaturofit  cxtra  iudiciu,  quo cafii 

prob.ito  tanqua  quod  coniicnrii  fucrit&fonr.alc  iiiiputariminuspotcftrcocurcxceptioncomifciit, 

vt  idcm  Vlp.noacr  loquitur  ii«/.«»/*gf/./(i</M<;i.§.  qiia  nccopponcre  potuit  antc  propofita  adionero. 

^^ir.fr  ad  Itg.fdUid.  vc  pUnc  dclcndi  noapollicquod  ScJetiaq.>iaaJ^cio  vtilisquxcxiurciuiadonafciiuc 

CaitrcnjispntatuoM  eireft.tndum  declarationi  iu-  nnn  .iherius  n.itmi,&  to Jfciotiis  elfe  poffit.quim 

rnntisfiiniuft.imfitpicciu  n,  fcdaUiiratu  potiijs  cuiu5cft  ^\tciX.xl  tai»  ^•j.fupr.dt  ntgot  gifl.&  ^.hUt. 

iAt'\  boni  taxardum  aTg.l.dtmum^-; .tr.fr.dtCQntr.titipt.  ((ilitsiiifr.Ncc  rorfum  caofa  vll.i  fic  proprcr  qua  dc- 

qux  ad  hunc  cafum  omnino  ni\  pcrtinct,  nccdc  cc  rcs.iri  dcbcat  cxrcptio  ci  cuidatur  adlio  /.1.^.  iidU' 

*nimar3  loqnitur.lcH  dcxflimanda.  te  ttifr.dtfuptrfic.Unuitm^s^G.S  t.dtrigultitT.Neczdii 

a  Ant^ntnadprtciu  (onfrqumdi.K  AT.t>  \  n.tion  f.icit,quodBartohnrerp6dct3dd. Al<iwflM<,  non 

dcbet  iufturadom  cinoccrcqui  iurauit.ncc  rurfuin  fuifTc  ibinata  aaioncm  antc  folutionf  dcbitirciltn 

ei  prodclTc  contta  qucm  iitratum  cft.   Vtramqi.e  pignoracitia  nuila  poflit  copeteic  nifi  tolp  vlebito 

eni«i  fucrit  concra  ircntc  Pixtoris^'*:  contr»  ipfius  pri  n$  foluto  l.ft  teAitKa  9.§.tniKii ptcunid  infr.dt  pign. 

ptopofitu  in  hoc  ediifto,  quo  id  agit  vt  fuii  cuiq-.ic  4fl.Na prartcr  id  quod  nihil  cifn.Hu  intcrcft  zn  nul- 

infmrandu  tucatur  n.;Ccidctaaioncm  coira  qucm  Lidum  fit  n.nta  adlio,an  vcro  talis  a^io  fit  nata  quje 

inratucft,ac  aducrfos  eam  qui  iucauit  i.att  Pr*t»r  7.  pcr  cxccpiionc  eliili  pollit  /.  mbit  inttttjl  11  i.dt  rtguL 

/tf^rJnttir.Sicutinexccpiionctciiudicatxdicimus,  i«r.Djcoctiain  vcJiiionedc  qua  iraaathic  S.fpc- 

£uidcnier  inlquu  efle  vt  noccat  illa ei  pro  quo  iudi-  cialcm  clfc  lationfi.qui  nemo  obferuat.Cur  ptccia 

catum  cikl.tHidit{ri6.irfr.dt(Mtpt.Ttitudi(.Atc^mfO»  folui  vfditoh  oportcat  ante  tradiiionc,  quianec  i 
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usditib  fieret,  domiaiutn  lamcD  transferri  poflec  decim  ubolarom  Ijjtti  ftndM  19.  /.  W  rt$  {lubr^tA 

«z  ea  naditionein  emptocem ,  qaoufqac  foloium  ttm.mjft.L  Tdtlm  rt0>9Hdttii.i.4pigJkm tfimfrJtBf^ 

«dct  preciam  vcndicori.ftut aliter  co  nemine  fatir.  h».c4iifS.vpklU4!Hfkt,Mm,4iimfd^^ 

&ftum.  Idqjeiure  ita  conAimto  pcrlegemdao-  hmMS. 

f  4ldemdicemus>&ii  quisrocieuccmicciileiuaiiak  luin&isproib* 
cio  poceht  conucoiri. 

§ .  4 .  idem dUtnm.  diaerf?  funt  8c  noaine  &  ellisaa.qaoniam  &  per-' 

Rat.dvi;.&£  ufcid.  cadempcnitascftqu;  fonjBconuahentiumdlocrfahabciunoroiBa,&»- 
•d  $.pc«ccdcntem.  Eaacmenlmqwrftioeft.anex    liuseft  emptor  aliuc  venditor ,  aliui  1 


iurciurando  pofTK  acquiriaSio  el  qui  no&  iurauit»  prccluiD(.ii»f.i«rer.^i»iir.  In  focictarcanrem  om- 
contra  cum  qui  iurauic  Nili  qnod  in prscC'^  nes,  qtticomiahuDt,vno  nomine  foci]  dicuBtar,SC 
dentc  ttiftttMB  cft  MMMm  mtA  &  vt»dtth  quamiiisviclinqDea«fcatur  oblig.irio  6c  alijaUit 
lllc  vcro  dt  sSmntfr»  /«»,  qua:  licct  nafcatur*cx  obligcntur,  vnarn  tamcn  dunrixat  h.ibeat  a6lio- 
09Dtta^  vlito  cicrbquc  obiigatorio }  qualit  eft  ncroptofociocaldemvtrimquchjbcntcm  pr^fta* 
^aCnAivlbcietatiSMBinfailsqa^mvCdicionis,  tiones,  quia  &  focietatis  contra6lusnihtlnt(ifr»« 
iBeoinBcnaiftn^qnbaaftioBGtMBptlftvtadki  tcaamtf»dkcBLUwi^6i,mfrm.if^,rr$fiiitk 

5  f  MaKcdlinemm  fcnbit ,  Ci  quis  iurauerit  ob  decem  pignoii  dedide  fiiiiJ 

dum » non  alias  eum  pigaenticia  agere  pofle ,  quam  G  dccem  rolueriLred  &  i!« 
hid  adiici*  fortaflSs  eum  eriam  indecemcx  iuretuiando  (uo  poffe  conueniri 
quod  magis  probat  cui  QuincusSacuminus  conientit.  argumentoqtte  Vtitur 
tiis»qui  iurauit  ^  eam»quas  vxor  fua  fiierit » rcm  iibi  in  docem  dedille.nam  &  liic 
vzQciaicvcilem  dedocc  adtionem  dandam^  qux  non  eileema  aequitatem  pofi* 
tpanonncgauerim. 

^.^.LMiyMlAv*  •Ilegaret  contnrh  fi  nihllomf nib  •dSooK  pignd- 

Rat.  dvb.  Is  qiiiiurauiifcubdccem.quscac-  ratltia  cxpcriretor  ,  nccproindc  cilet  audicodue 

cepit  pignori  dcdilTe  fandum  Corneltaiium  non  vu^.  I^.  j.  ctd.  dtfitrt.  C  uni  ergo  iurat  debitoc  (o 

Ideo  iurat  fe  decem  dd>ere,acc contn  fe  farac,«it  figHDdmp  dedLflTe  pignori  pro  dcccm ,  vt  fibi  acqni-'' 

vt  fibi  noccat ,  fcJ  contra  crcJitorcm  pignorati-  «t pignoratitiam  actioncm.przripit  fibicxceplio- 

lium,  vt  fibi  aduecfus  eam  acquirac  pignocatinam  nem  noo  niimcratz  pccanta  pcticidc  acA  debidl 

•dHonem.  Ergocibn  fibi  fno  inndlaindo  qocftc  pottioBem  aliqnam  fohierr  coepiflet  Itg.  tim  fidtm 

rit  pignoratiti.im  aftionem  non  cfl  prohibendus  ^.Cod.  dtnmmntT.ftiHn.  ncc  diftingucndum eft 

cacxpcricitameciidecenoonoffctac.  Alioqaide-  cumAccarflb  it  Bartoloan  ia  iateiuraodo  adic* 

CetlofiserlreoadicjoRlsqalmfinoniaradct ,  qao  cettt  fn  dtctPt  ^ut  4c(tp$,zn  nonadiecerlt  (^utf 

cafacrcLlttorl5cfTl:prob.irc  vcram,  i5:rcn'cmnu-  cnim aliud  poir.nt  hac  vcrbaad  iuflarandamsd» 

merationemtamctfi  pignus  cidatom  ptoponere-  dere  qr^m  coofcifionem  acccptae  ,  numera» 

tx]rli.Ciran»»i(mrr.;.Y«ii.Dsc.'Adiopigooratitia  tcquc  pccunic?  Atqol  ea  ipfa  confelBo  eft  qus^ 

vtilis.q.ix  ciL  roloiaiciur.inclr)  nafcitiir  non  potcft  cxceptioncm  inducit  non  qux  cxcludit  dtS.  lig,u 

alteiius  elfc  «n^donis  quimcuius  circtdireda  a,  3.  5.(^  /<«/.  tcdtm  tttul.  Adcb  vt  nec  aliud  ilc 

nec  plenioret iimreptatftadonest(.«0i»  47'fiifr.dt  qoamois  confclBo  fit  iurata  in  contradu  ipfo  ad> 

ntgtt.gtfi.  nc plus  opetemr fiftio  in  cafu  fido.quim  uerfus  q»ero  obiicitur  cxceptio  oon  numetat«p<^ 

vcritasinca:uvcroi/aB««dir«mi5.$.|.jiij^.d(tnMr-  cunix/^.r/rim.Mif.  nindeferente  aduerfarioiura- 

rcg.winrfde.  Atqaifidecontraftupignorfteenfta-  tamellct  fiiifre numcratam  excoofiliofiart  4d  l.i. 

rci  cx  quo  rafccrctur  pignoratitta  non  aliter  ta-  fi^.btctit.  Pluseoimpoteftiunurandbm  quod  ad- 

roen  nec  prius  polTecdcDitorptenoratitiamcxer-  uerfario  dtferente  prxilitum  cAquam  q  ioti  vhro 

cerc  quim  totum  debicttm  lolainet  ctcditori ,  aut  in ipfo  centradu  licct inter eafdem  pai  tci.  Non  o 

aliterci  iatisfeciiret  l.fircm^litndm  9.  §.  mmipeauM  nimliabctillud  vim  &  aiuhoritatem  rei  tudicatr, 

ii^.itfigaor.da.l.tttm  Itbtr4tur6, $.umfr.^ih.m$d.  quomodo  hibct  iufijrandu  prarnitumex  dcl.-.ti(>. 

f^fdbjftt.feluit.  Ergo  ncc  fi  caaAio  cxfoiodebi-  nc.lntereftfancan  iureiuiado  cxprciTa  iit  caufa  cx 

torisioreiurando  compctat.Fitenim  hoc  non  tam  qua  decemdebita  linMnnon  fitcsprclTa  fic.  Nifi 

rattoncconncxitatis  vtdiximos  nd  f.fiquk  iurauit  cxprclTafitfort^ ex  mutuo,  peicnturdecciilacon- 

/ij^.qaamexneceflaria  qaadamconfequentiaquia  diAionccertiexmutuo  quia  formiuriuiatu  eft  vc. 

non  poteft  pignasdari  nili  pro  dcbito  aliquo  cum  itid.f.fi^iiur4iitrtt  non  etiam  fiinformitcr#klcift 

pignorisobligatio  accclforia  fit  qu«  principalcm  nullacxprcrfa  caufavt  Accntlms  loquitur  tunce- 

aliqaamprKUipponit  fsltcBt  luturalcm  /,  m  bj/ft'  nim  aaio  in  faSum  neccfFaria  cR  quxexiutcio- 

flMi5Jft/r.d«f{^««r.  Erconfcquenterquirqnisagit  rando  nafcitur  LMaortS.CtdJtrtb.crtditJ^.fidfift^ 

pignoratltia ,  ctim  hocipfo  fateaturpignas  tsnere,  ftjfer.  ir.  vtrfpnndt  fufr.  In  propoitto  tamcn  ne  ei 

ficetat  etiam  in  ncccitiiiium  .nntecedcns  elfe  fe  oontr.i  qucin  iuratum  cft  poifit  opponi  cxceptio 

sMiiloreRL  Qtilenimdicit  non  fuilTc  nbinurae-  nonnumcratzpecunix,nontam&citiunaranduni 

ratam  pecnniam  qnam  ciuit  fcacccpilfc,  ncgatte-  ipfum.ciimdeconihil  iuratum  fit,qu^m  quia  ciini  - 

nereintentiooemdatipignoci$,vtloqaitur<iiA./.i.  agicpigooratitiabtenupigaustcneie»  ytoiicndi» ' 

5;fd.dii|iB«iii0'ji«M».iddbqucreGampago«icb^  mus< 
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a  Sid&iOMdddiicit.KATtD^t.Er  d  eciD.  cadc 
eft  qaz  id  verhculiim  pcxccJenrem  niCi  qtioJ  in 
fpecie  piccedcntc  confulkur  pcrexceptioncm  vk 
reccniionem  ei|  cotciqucm  iurauit  dcbitor  pignus 
fcdcdiircpcodccc,»tfcilicetnonpriilv  poflit  a^io- 
nc pigr.oraiitia  conuenirt  qiiam  foluta iint  tota  dc- 

.  cem  vc  &c  in  ^.fiquiiiurMumtfifr.&i/>Uulunntii.f, 
'^fferri  $nfr.dta^m.  cmpt.d.ifi  ug^.tmHufUttttu  tnfr. 

^  '•jStftgtur.MU.  (n  hocaiitlrerikulo  tra.3acurdedaa- 
da  ct  adtione  vltroad  pecenda  Jccf,  non  cxpcAaro 
covt  debitor  vclitigcreplgnotacitia.  Iiinuofcn^ 

-. ;|naiot  dubitandi raiiofubcft,  ci\.n  difliciiiutfit  vt 
,  vnius  iunoraiidum  alij  Cfibuaiad  oncm  prasfertim 
vcr6ciconciaqucro  curat  Jni  clt,qu^m  vcac^uiiat 
jpli  exceptionon  qux  fcmpcr  ficilius  quzritut  vt 
pariat  rctentioncrr  L\.depig>MrJ.1ierts  ii.infr.  ddSC. 
TrebtU  Ifitrnau^^.ih f7.de ftrtdtil  videh.  Scd  (am6  con- 
«ludit  Vlpia  \MS  cu  Mati  eUo  licci  dubitantcr  enm 
qui  iurauit  da.ti  fibi  cflc  pignus  pro  dccctn  ctiamd 
nondum  agat  (>ignotatltia  iii  dcccm  canien  qux 
dcbctcoDaenirip()irc.Nam&  hicomninofatetur 
debttum  CHm  iuiac  lc  pignon  fanJum  ded.fTc  at- 
que  ita  pignus  tencre,  quod  alioqui  oon  tcncret  (i 
pignusdatum  oon  fuilIei,vtiamdiximusexi.(.i.C. 
lUtivnnunur.mun.  Debctctqttc  hicdcbitorpignus, 
quo  I  iiirciutan.io  fuo  probaic  voluit ,  improbare 
potms.proporitacxceptioneautcciam  querela  iion 
nunicrar»  pc"  uni«  ll  numc.ationcm  i  cgare.quod 
clfufticcic  po[Crat,voluiflrcc.  Eiuldcm  enimxqui- 

•  latts  eft  a{'nd  Prqtorcm  ci  jfdeinquc  facilitatis  da- 
rc  a^ioncm  cx  iutelurando  atqucexccpcior  cm  /. 
mt  Prtttr  ~*fufr.  ctim  i  J  agac  omuimodu  l'rztor  vc 
iuliuraodum  conlcroetac  lucaiuc,  quud  litdata 
aftionc  non  miniis  qu.im  cxccpiiorc  1  tum  qui  ^o. 
iff  pri/r(ip./iipr.Qja'.nuisinpa^isnudisquib:i5CCiam 
Innuridum  «i]iiiparatur,aliud  /it  quae  fctltcet  Prx- 
tor  non  tiiciur  ntit  Jata  cxceptioncl.iuri/ genltum  7. 
p.titPr^tor  &  §jgtturnudafuprJepaU.  qutaex  pado 
nudonunqua  Pra-rot  pollicirusetlaftion£,  nl(i  Je 
coftitut  a  pccunia&  dc  hypothcc4.Q^a  camen  pto- 
pofaiccxiureiurandoi/./.«ir  Pr4ta[.ln  cd^uc  ticcn- 
du  cft ,  Tt  &  in  altis  pluribus,longc  maiote  vimeire 
iurirmrandiquira  paSi.cum  ctia  contiallus  &  fti- 
pulationitvimobtincn/.f«(Mrrfj|/<i^.j).v//.M/^.Ncc 
ad  re  percinet  quod  no  iuraueric  debitov  vt  libi  no- 
cerec  fc J  vc  proJciFet  potius.  Ai^us  autc  no  Jcbcac 
operati viitaintftionc  agO'  tiiir«/g.  l.ntnmniifufr. 
iu.frttc.  Fit  eaim  boc,  vt  &  atia  multa  de  quibus  io 
fuperiotibus,noft  tantum  rationecoonexitacis.fcd 
eciam  in  confcqucutiain  nccciTatia.r».  Qui  enim 
vult  antccedens,  vult  etiam  nccelTaiium  confc* 
qucns,&  contt^  vulg.L*d rem mobUem  ^6jjtdUg4ium 
^i.fufr.deprHur4t. 

'      b  Argumtntd'iuevt'tt«reiut,quim4mt.KKt.v>w%. 
Dotemiicqucicriptuiaf.icitticquc  confcflio,  fcd 
taium  nunieratio  L\.C.dtdttj:4Ut.nonnumtr.  auttra- 
.ditio  fundi  li  d<  s  coHitata  litinfundo  no  in  pccu- 

•  Dia.E/lenim  cdtradus.qni  rcpcrfiticur.&pcrquc 
dos  matitodatur  cu  animo  &  voto  vt  perpecuo  re^ 


ficuticaafapignortsefltemporallf.  Ergoncquect 
iareiurando mariti  qul  foloto  matrimonio  iaiaiilt 
fundi"i  fibi  in  dotcm  Jatiic(re,(itaenim  poncndum 
crt,D6  vt  Accurfius  ponit  ctnfiajttt  m^rrimtnit  vt  ap- 
pa tcc  cx  .Uis  vcrbis  f3^if4  mor  fuifiuttt,)  poteft  dari 
itmlicri  aftio  rci  vxotix  ad  repcccndS  dotem  foltl- 
tomattinionio,qua(i  vcr^conftitutam.ctlmncqae 
confticutio  ncquc  traditio  vlla  intcrccflTcrit  ncquc 
aninuureftitacndxdotisinduci  polTucx  fola  con- 
ftitoixdntisafrcriione.  Dec.  Soluto  inatcimonlo 
dos  1  cl\ituen.^a  ell  ant  nmlleri ,  fi  mortc  maclii  fb- 
latum  lit  matrimoniu.aut  elus  hcredibuci (i  mortc 
ipfiui  mulieris  fcruacis  olim  in  (ingulos  libcto» 
quiiUis  in  in(iniriim,ft  moiccmalieiis  foluebacuc 
mairimof^iu  a  it  fcxtis  vfque  aJ  dimidiam  pactcm 
dotit  ii  fado  dioortio  vc  laciiis  rcfert  Vip.  noftecin 
I  ragnientis  Inftitutionum  Tit.de  dotih.  &totjit.d. 
&C.folut.m4trimjiueM4dm  doiptt^t.QnzcanqMei^., 
tiit  dos  pcti  a jt  rccincri  pntclt  conll.intc  tnacrim»* 
nio  lluc  quia  vcr^  confticuca  lir  fiuc  quo  J  pro  con- 
ftituta  habcatur.Eam  quoquc  rc Jdj,&  repeti  polTo 
rcccllc  cli,(i  nonmariti  lucrocclTcritfiicofcquen- 
lct  eutiiquiiuiauitdacij  libtcirc  f.indum  dntisno- 
mine.lii.e  conftanicliue  olutoeciam  matrimonio 
iurauerit.vt  fciliccc  fe  &  dominum,  &  polTcirorem 
piobarct  (  nam  cx  dotis  titulo  fecuta  traditione 
transfcicui:  &  dominium  &  polk^fio  quam  non  ni- 
lipct  manus  mariti  aat  licicdura  ipfmi  nancifd 
niulicrpotefti.  dotii^liiotte^.  C.ftlut.m4tr.iun{i.  Lm 
tibm  io.  Cdt  tur.dot. )  hoc  ipfo  conueniri  polfc  iudi- 
ciodcdotc  foluco  m.;trin)onio  aJ  eum  fundam  re- 
llitucndutu  :  Adebconllicutio  dotisincluditciuf^ 
'dem  rcftituendx  ncccfliiatcm  fedfuo  loco&tera- 
potc.EUtiracn  ^(XuAxxc  de  JDtcquaexmaritiiu- 
rciurando  contra  mulic:  cm  iJixiltto  daiuripli  mu- 
lieri.vtilis  non  direda  vt  iuc  (criptum  cft,quia  iuf- 
iuranJum  non  tam  modus  fft  conflitucndx  dfitli 
quini  probjndzconllitutionis  vtdiximusad  d.ft 
fiquiimr4Htru.  Ncc  tur(u$iuratum  fuic  ad  indacen- 
dam  obligationcin  tcftitucnJx  docis ,  fed  tantum 
a  J  ptobandam  conflicucionem.  Numquam  auietn 
nafci  potcft  direaa  adllo  cx  eo  aiSu  qui  non  fuarit 
gcftus  ea  mente  vt  parcrct  a^aioncm,  icd  vtilis  lan- 
tilni,  (i  quaxquitasexeo  ipfo  adu.non  conttafei 
prxter  mcnit  contrahentium  aifHunem  aliquaai 
dari  fuaJeac,  vc  in  propo/ico.  Tocum  cnim  hoc 
ptoticilci  ex  xquitacc  pocius  quamex  mcra  iuris 
rauoi^eoftenduncpoltretnaillihuius  $.  verba^iM 
non  tjfe  txtr4  tqmtattm  fofit4  tion  ntgauerim.  Sio 
eaimhabcc  Flotcncii.a  le^io  elcgattor  qu^in  vuU 
gaia,qux  ad  folaii  hinc  adlionetn  de  dote  rcftrin- 
gic  jrquicaccm  ,hisvecbis  qu^mnonefftextr^dquu»- 
ttm  pefit4m,  ciim  tamcn  omnra  quic  lirripia  lunc 
in  prxcedcntibusi  7««  iHr/«(rtf,  dat  exxqui- 
tatc  ,  idcoque  non  nifi  Jc  vt.libus  aSionibus  in- 
telligauiur.  Placct  fand  quod  Accuiiius  exhoc  $. 
notat  dcbcte  vnumqueaiquc  contta  fe  aJmit- 
tere  id  quod  pro  feaJinicti  vclit,  vt&  inleg.tatm 
fundm  \i.  i.  I.  fufr.  tituL  froAimum  f4iU  Ug.  1.  & 


inancatpenesmatitum/.u;//M<*jiir.(/«/.vbih4cob  tot  tuuU  fufrk.  Q^od  quifqui  iur.  m  4I11UH  fts^- 
tationi  dicitiir  cauiaro  dotis  eirc  pcrpctuam ,  non  lutr. 

6   ^  Si  quis  iurauerit  in  re  pccuniaria  per  gcnium  principis ,  dare  ic  non 
oporterc>&  peicrauerit:  vcl  dari  fibi  oportere:  vcl  intra  ccrtum  tempus  iuraue- 
rit  fc  roluturum,nec  foluir:  Imperator  nofter  cum  patrc  refcriplit,  fuftibus  cum.. 
caftigandum  dimutcrc :  &itaeifupcrdici,  mo^w^i^tj^ojuin-fi.  l  pciulantcrne in^ 
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ANTONII  FABRI 


I,  C.  RATIONALIA 

habcC,rolicum  urdicatcm  rupplicij  graiiitare  cora> 


Ad  §.  v//.  5/  ^JMU  turMuertt.  p£f„c.  Obrcruindu  camcn  cft.  liccc  pla  cutric  cunj  " 

Rat.  d  vB.Iaiifijrandi  conccmpcarcligiofo-  qui  pcr  gcniu  &  vcneracioncPrlncipis  pciciatcrl- 

lum  Dcum  vlcoicmlubccZ.i.C./;«m.nccdcpcriu-  mcn  m.i  cflacis  incurrcrc,  n6i.a?  caircn  pconaspati 

nociusquicxncc;.'(Ecacc  iuiisiurauic  quzti  facife  qnzcaiitofctlc.  icLbentur.Sc  quzconltiuuxlunc 

folcc  l.vltjtifr.at  frax.  Nec  dillingircndam  vidctur  in  l.^uifyuit  j.C.*i  leg.luLmjufl.  'c J  longc  micius  pa- 

cwm  Accur/io,  6c  intcrprctibus.an  quispcr  Dcum  niri,vt  fuftibui  tan:i\m  ta(li5»c!ur,&  a  liuc  fcriptt» 

iurct  .m  pcrgcniu  .lut  falutcm  Principis ,  ciim  pct  fiue  pcr  prarconc  (npcrinjicitorillo  q;iod  diximaii; 

Dcum  iuiatc  vidc.itur  quifquisctiam  pcr  falutcm  fupcrdidtojnoquodAccuriiusnialusaljoqiiinGr^ll'^ 

fuain  iurar,  quia  rcfpeftu  diuininuminisitaiutarc  cxHnguascsplanator  tia  vctf  if,  Intpnturentmnttii 

inccUigitur  J  qutftrfdlnttm    infr.hutit.  Ergonon  Su.iuis  vcri)  cit  idcm  Accnifiirsq  li  j;c:iiiiniinni*u«' 

cft  puniiSdustdnquapcriuiasquipcrgcniflprincl-  trogcncrcd'.citcllcDcumPrincipis,ir.t  Jidlu,quod 

pit  iurauit.liccc  pcicraucrft.Taniu  abcll  vt  c:ia  fii-  ingcntcm  id  cft  [T;.iqn.im  fii.-im  potcntiJ  cTc.CMt, 

fiibuscadigandus  Ut.qiiomodo  ab  Impcracoribas  quodcUricliculum.'.^ioiicstamendicimiispuniti 

tefcripiufjifTc  Vipianushic  tcfcrt.  Etprctcvca  fu-  pcrinriumiliiusquipcrgc-.iri^i  vencratiouc  Prin- 

pcrdidoilloGncodchonoftandiis  ■af^-miur  fxi  t-  cipifpcicra  irt  ftillibus  eafl'V  >nciicirc.dccopctta- 

id  cSkftiuUrutrntiHrat»,  prifcrtimciim  ptins  rio  accipi  dcbct.dc  quoin  promptu  conflcc  ac:am 

fil  vt  dc  pcriurio  inquiri  &  cognoici  oporti^ai,  apcrii  vt  nulluscauiltatinni.uncquiilccognjtioni 

<juam  vt  q'jlsconomiocacquafipciiuriiscondcm-  &qu«(lioni  locus  rclinqratur,  vi  in  fpccic  /.  Wr.  C. 

nari  po(fit.D  t  c  .Spccialittx  ita  fuit  conftltutum  ab  b»t  ttt.  Alioqui  fi  inquifitio  &  cos^nitio  .iliqua  nc- 

Impcratorib.  quoshicVlpianusrcfctt.vtfiquispcr  ccffatia  litnonfacilcdc  pcriurio  ciusqui  ctiam  pcr 

gcniuScvcnctationePrincipispcierarctjCtiamcor-  Princlf  f  pcicMUcri^quaricportcbit/.i.rtif.</./.r/f. 

potispcticulum&  Maicftatiscrimcniucurreret,vt  infr.tit  frcx.  Nimiiii  vtpcriutiu  >pft'ipjniatur.Nani 

tpparct  non foliim cx hoc  ^.fedttumiexd.l.t. yhiU-  i\  qaodaliudcrimcnpcrmrioa(!mix?{ifit,nonidco 

mcnlmpciator  Alcxandcr  abca  c6llitutionc  illos  m.igisdcbctmancrcimpuniiu.oiu\Jprriuri«mad- 

cxcipicquicatotcquoda  &£  inconfulto  animi  motu  rcxumhabcat/.v/f.iwf''.j7f//(*»4f.  Puaitnr  .lurj  is  qiil 

pcicxaruntdcquibushic  $.non  loquiiur.  Itafitvc  pcr  Principcm  pcicrauii  in  ic  pccuniatia  vthic 

qucmadinodu  cum  pcr  Dcum  iuratu  cft  folu»  Dcus  Vlp.fcribit ,  ad  diflcrcnciam  fciiicct  cius  qo!  pc  cra- 

vindex  cft,iia & Piinccps  ciim pcr  Principc.futiuf-  uit  in  caufa  i aj^ic-ili  quc  ctiarr.Ji  pcr  Princij- em  pc- 

quc  pcr  Dcosomncs,  vt  Tcrtullianus  pag.iniscx-  ietauerit,  punit i  tanquam  pcriurum  non  oportct 

probrabat,quim  pcrvoiusPrincipisgcniii  pclcre-  vt  hlc  locus  rranifcfte  innuft.  Idc6  fortadc  qnod 

Cat:Iahocnimiiufcculo.  Nam  vt  bcni  Accurfim  honcfta  (it  qu.-elibc:  ratio  redfmcndi  (anguinis, 

monct.quipcrDcupcicrar,  licutidclinquitlongi  leg.  i.  mfr.  it  b»nk  ttruttt  qui  fibi  tnnttm  coirfci- 

graiiius)  icaScoauUo  maiorc  ac  durioicm  Tltorem  utrunt. 

» 

t^.  PAvLVslibro  j.  adEdiftum. 

/^Votiens  proptcircmiuratur:nccparcnti,nec  pationorcmiititiir  iufiuran- 
^^dum  proptcrrcmautcm  iufiurandum  cxigitur:  vclutidcpccunia  crcdita: 
cum  iurataclorjfibi  dari  oportcreivel  rcus;  fc  dare  noh  oportcre.  i  Jcm  cft,cum 
de  pccunia  conilituta  iufiurandum  exigitur. 


1 


AJ  l.  ^uotiens  1 4. 

Rat.bvb.  Parcntibus  &patronisfantadcbctur 
rcacrcntia  vt  dc  iplorum  fidcic  probitaic  dubitare 
piaculumagnuclic  vidcatur,  vndccft  quod  nec  li- 
bcrisncc  iibcrtls  contra  parenrei  vcl  patronos  dc 
doloaf^crepermittiturnon  foli\mq'ibd  caa&lo  fic 
f.imoia Lnondtbtt  ii.%.\.fufr.dtdelo  l.fifuftrflittyC.dt 
dffi.fe  l  cciaquiafola  dolimcntiotum  quoquc  ciim 
non  infamat  vt  in  doli  cxccptionc  habcat  in  fc  tar- 
picudin6&  optimi  cuinfquccxiftimationcm  .ipud 
bonos,Sf  proboi  viros  riit^gillct  /.4  ^  ddutrpuinfr.dt 
deh mii  ixfeft.l.ftirtns  6.S.1.& Itgib  feq  tnfr.dt tbftq.px- 
rt/it.& fatron.preJl.  Acquifuggillat  cti.icxiftimatio- 
iicm  apud  botios  8e  (;r,iuc$  viros  fi  qnis  aut  miniis 
fefacilcm  :id  iurandu  nit  nimis  timidum  fi  nolit  iu- 
rarc,qu6d  altcru  pr«  fc  fct.ic  ncfcio  quc  concepcum 
diuininuniinis,  .dccrura  vcro  vcrgat  aJfupcrfbcio- 
rem  /.  fub  iondmtnt  %.infr.dt  cendu.infiit.1.  illud  ij. 
i.i.dt  confiit.ptctm.  Non  dcoct  crgo  pcimicci  libcris 
aut  hbcrtis  vtiufiurandum  parcntibusSf  patronis 
dcfciant,atqucitaco$adlgint  ad  iurandumautrc- 
fcrcndum,  prxfcrtim  ciim  formula  iutinurandi  ha. 
bcat  mcntioacm  admixtam  doli.Fucrant  cnitxi  vcr- 


bafbrmulx  ?lla  fo'cmnia  fi  ftitr.s  f^So  il*mt  ditfpittr 
fnlu*  vrb/ijtii  urc/fut  honii  tiitkdt  vt  igo  hunc  Ufidtm, 
qaemadmodiim  iamfiipri  dncuimus  poft  Cuia* 
cium/iir.i.Oi/n'.C4/>.ii.cxMarcoT.ir.io,Sciio  Ponj- 
pcio,  it  PLiuto  in  Afiij.iria  ,  cuitis  f.>rmal.<  c;iam 
vcftigiii  quoddam  extat  in  i  qui  iurjfft  16.  ht  prlicip. 
infr.DEC.  Multura  inlc:cfl  aii  lurctur  proptcr  rcm 
ipfim,id  cft  de  ipfa  rc  qux  in  /ndicitim  de  JuaaelJ*, 
.an  vcro  proptcr  pcrfonam  ipfaiTi.Si  proptcr  perfo- 
nam  ipfamquod  contingitln  iijiciuiando  c.ilam- 
mie  pcr  c-am  przftando  qui  iufiur.an  Jam  alij  Jcfcrt  . 
vt  fcilicct  inrct  fc  non  calumni.xcaufa  id  fa:crc, 
alioqui  dcI.itJo  inutilis  cft  &  fioiilis  rcinilHoni  Ug. 
tufiurdndum  &  aJ  ptaitiias  34..$.  qui  lufmandm  cr  l.fi 
nonfiterit]j  trifr.hcc  tit.  rcmittcadi.m  cftiufiuian- 
dum  srq-.!c  parentibus  ?:  patronis  vt  habc:  vul- 
gata  lcilio  diii.  §.  qui  iiifiurandum  lotig^  rcitiot 
qu^m  FlorciitiBa,  qux  nos  aliquando  dcccpic 
qux  fflalc  habet  niqut  pio  e^ui  vt  ad  cum  ioc.mt 
diccmus  ,  8c  conftac  cx  Ug.  lUtt  7.  $.  1.  dt  tlfeq,  | 
partttt.  &  fHtron  prajl,  Is  enim  dcmi\m  iur.i- 
rc  dcbct  dc  calunrnia,  qui  fi  calumniator  ef- 
fct,  calumnia:  rcus  fieri  poffct  nut  faltcm  fufj>e— 
6t\xi ,  qu6d  a  rcuercntia  quam  libcri ,  6c  libcrti-' . 

parcnci*  * 
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nainittendodedcrit  efilelcrendl  lori/Ioildi 


|iltSi^ii|j|iilaWlitydebent  iam  Alkn^efl , 

nee          ^oHen  po(fi||L.Ac«|^ii^i«MS¥^  Alfteiiit  fn qao  taoien  ^^aod fibi ithpDtent,  8c 

jtt^nr,ldeft«|klterprctitfnillitt^Klp^^  dl^fe^dtfihqa^m  dc  lare  acprxtoreconqoeran* 

mAM*mil^9lMfikUstfU oiha coiKtntt^  tur  l.filu-j hfr.rt ligtufmpkie.^ifimd  csuf. cmUlfL 

tteiuEet  fafUwAlndila  CU!h|lelfona ,  oecpfvftMk  HUmiOigkTi^. C. dtobfai.farrn. pnfl.  E(l  enim  bec 

ai  tci^Sbhdnibfapei^de  reoerenda  de-  kxittieHigendadeliberis  ctnaiKipatis  contra  p«- 

de  eb  tiiram  qucrator  an  pe-  llnHt^mgtuSbas»tAi^  fiIi)£uniUas  in  pbiefbte  ma- 

Wf ^  drecHta  fit  au,i^^Mt^Htuta  necnc.  Nec^of-  nentes  non  tam  reuerentta  qukm  iure  ^oteftatis 

coaqtieti  parcns^tet  patronus  qut  a  niio  impediantar,necontrapacremagere,  eiquefufitt- 

index,8(tciii»iiDrpropriacao{acon-  randuin  defetre  poifint  L  «dfpfiMm  S.  ifl^iN(i^./fipi' 

iWtuitar.quod  firpet  iuniIdta(iide1ationem.(.i,tff/.  itinmvXMd.  I  nt  cumfHiefimiUin i6.infr.dcfm»Di^ 

^ur»rttJlkMt it.  Maximd  vcrbcumineius  porc-  niquc  mator  fauor     vcricaris  habcndz  qukmcx- 

'  IbitfAljllpiilitm&Uiwli^i^^              nt(I  hibeodtf ■pkrentibus  patTontfque  rcucrencix.  Vc- 

dt#i^l|tetonqucn  parcns  aurpitronus  vefit|iRe  ritasaatcm  pCriuHurandum  probarur  1. 5.  S.itnU 
ncfoancipando,  hic  qubdferuuiiiraa- 


M 


ftdfif9^ffm\i.S.fh.fm4ir  Um  muvoMih.bf  Ht, 

15.  I  D  E  M  libtd  6.ad  Ediclum. 

D  perfonas  egregias,  eof^i^ie}  q}ii  valetudinc  impediuatuj:,  domummitt) 

,  :>  IcsfantEj  ifcopi  SontU.  Mi.it fAnHiff.Efifccf.CMf.j: 

iJP^-^^^V^  "  ■    '       '  ■  •    '  ll^»/?»''*'«*'.*  J«fr,'fc»«»«jrM<«<<.i3c  quimapifttaii- 

^IR^JtA  t^  >^     Mai()r  «icbctar  pnecori  reiio*  bassquiparaoturf^cacsL/fiii^f  jw^.driiraMMnMMft 

iB^liytlk*  qmiaperfonislitiganHbus  qMantumcu:n-  ircm  honcfls  tnu1ic.cs,quasad  tribunaliaacced6a 

Mi|£nc«g|ieg^  t  ci^ iu ^jmftf atos popuiiiyo-  xeiprxfcrtimiurandi  gratia,  inuerecuodum  occ/aii  • 

tiir  &  quibus  idco  malor  prsdanda  cfl  reiierentia  dic.  iunS.  Auth.  ftd  hodit  tod.  quibus  adtungit  Ac4 

M^l^j^mfftM  (i.$.i,(iff.df.i(ii^«  cariius  etiam  Icgum  Dodotcs,  &  mcdicos  alidf?  , 

'Et  quieBiiadqiodum  ioliffiiv^  4>Mr9.  pijoiio^^  poeliaia&iOdiqMibvcimiiUtreMremlacihibenit  ' 

pn.  s  !r4;um  authoritatcoon  cenfcri  UiU.iafr.  cxl.mtix»s  CtiJtfrff.&md,  mittcrccfehct  prrtof 
F^^if.ilf  necittig{i^orctquicunga«nM|4^9^  d(»f^il9ifdl|>tandum,neeoprxtextulongiorpro<*  .^' 

it,|igpitfC»l><Jwi^  IMmMi'<j«foliac.  Noneqakleneojtturpr«<  V 

dcbcnc  »  vt  cciam  maior dignitatiscorum  quim  rorircjJ  ciioijniiiioratnrusc'!  (ramScididigniw'  ' 

|flB(^i4m^bAbcaturi.i.j.fW^  qtnrititri»fr.dt9-  tateprxtoriMnmiineirt:ti.JM&<mM  57.10 

jyii>Wjiii[|i^Xrgo'aJ  pecfooas  quantamuis  cgr«-  fifctfi.  6*  UfnfcYfi»  micteire  aliquem  tffeberiodfcen»^ 

gia*quiba$tu/iuT3nJumdeJ.itum  ac  prxfcriptum  fcilicer  pcdancum  aut  rccupcT.itorcm  ,  qtti  iufia- 

cfl;,  non  dcbct  mitti  dorouii^a^Miraa^itm^cd  iitr.  iai)duincxigatab  eo  ipfoqniiurarc  dcbet.Namvc^'.' 

itoyasfantycoireadptqwoiiewt^^lltoyt  \  'Avec  per  proeWBtorem  oon  cft  pcrmittendansi^  . 

rem,  &  impeaam  pixtoris  negligcrc  vldcantur.  nc  aljtcr  pofitoiurcfacilior  rcddatur  ad  pcician- 

AUiqiic  catio  .iioi  eil^vide^ir^jiujalaud^oc  im-,.  4^  pcr  PcocuFMorem  i^.^^ipcr  /e  iararfr.fiM;ta|^^ 

Mdiior  ht^d  ptanocBp  lorftadlffrittiAt^v^ire  foX^it  $$  eimef«pc(t.*Miikaqi  CBtmfifat  «4  inflra«»o^ 

^C^tHm  nihtl  lu  q  n  !  huic  impucaii pnHi t  /.  1  .infr,  d^m  ctjofoicntiam  eius  qui  iudicacuras  eft ,  vtvi^" 

ii  jmnCttfim^f^i^h  Qs^^^^^  P0''<^'  «lokrar^  dcatqua  cooAanti^ .  velqao.  MytiipieiNrec^qdi^ 

biI|o*Wdft£v»«qoiiaitai«iairo  quodprciKtopcrprc»!  a»iMMi|wWII*>H<teittrd^ . 

Corcinittrarcc,  qu^m  vc ad  cum  vcl ire  vcl mittcrc  oallomodo  po(rc:,vc rcripllimaslatii^s  in  Codiutfm^ 

[Mxcorc<^r^;ir^(iqu9(n|^;^^tc(iatppcrprOf.  jlbvi^dsrtiifroto.d^^iMrciwr.Malc  vulgataeditio 

cuicaicowhpiacm  poiTc  U  tui^ j||tef >f w  %fkifiifi^.  ^f^^hJbtuiiiitAimmtftittttit^Miniit^oxk  cnin>  r 

rjjwhff»  filfk'^Vf'  QuidcnitoitKpMP^^i^FC'^  mictituriuii  i(andum,lcdmittituTadiacandum,Tt 

iurec,anvet&perpcoMrata«enti^^.Dtfi9iAM^  bencfcriptumeftin  Pand. Floccnc.  Q^dauceni' 

jnatnvciicTi  folcccon(cicaeatis,diOi^ij^tar  i||M^.  obieciions  ctiam  per  procoracorem  iond  poffc^j 

l^ft  per  fc faccrequodper  alium  facic  lyf^mir^.fb  -  ciim  dcaium  vecum  edciim  ptocuracori  ipfi  lufia^'^ 

vU.fifrMmr^iJUyi,j^itJijiqttmit^M4^^  raodam  delacun>.fiiit,iibt  tMunqucdebectmpnta 

cioi^erempodffim^^vfuf  conitiiii^^iik!  ^.^^  re,qui  ptocoratori  dctuiic,  «cqucitaenmadiuc 

ft^^tHtfruttrMt.  1.  PfmiMld($iD.fiiiir.  di  dumnonmod^ad 


Tanctu  dt  vcritatis  vndcqiiaqac  habeqip^aot^ 


mifit.fedcei^madqgic  At 

ipii  domino  iufiurandum  delatum  eftk«'iloa  debcc 


cantoii4ncfauor.^biliorescxtcris*q|uanto  riiemper  dcbetvt  pi'oiItiuraiIei.)4J!Min.^>i:.  An 

Stfpcditiaicsti  jaciliorci^Quoties  IgllSif  caoi  vctb  procurator  Mtxtp  iuiiorantllnn  jioflit,rfiiit 
^egia  pernooa  cil,  id  c[\czc(agrcgcm,  vtita quzlho  cA.dcqaadicemuaadiA^itfwfawfWiiy^. 

c«Htdpoc(iincm  vaig.tci^miuMniuuinpoiiC^r^qua.-  ^i9^,<jif  UtqMfrJ>o(tu.  ^  .  r  '^ 

11'^;» ,  .V.        ■  '  ^i^,.v^F.4-*f;fAfibi«^j|jw 

Bbertaiwfiib  vxorcm  daxcrir;  ii©n  coiiiipclletut  iurafcdew 


_Jfefta*fii*^^eca» 
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ANTONII  FABRI  I.C.  RATIONALIA 


.  ^  A/il.  Si  fdtrcniu  l6. 

.   R.  A  T.  D  V  1*  AAio  Rccum  ainourain  ficati 
pcenalis  noo  oft  fed  mcr^  rct  peifecutorla  i.  /{ iM> 
/tfr  i.S  btc       tnfT.rtr.smtt.  i;a  nci]Uc  famou  ncq. 
turpis  eftali.>quinon  dareiurcontraconiugem  nc 
quiJcDi  foluco  matrimonio  in  honorcm  fciliccc 
tranfat^i  marrimonijl.  i.^z.Mi.non  m.igisquain 
eo  connantc^.t.  C  toi.  ttt.  Ergo  nun  male  mllitui- 
lur  hzc  adlio  a  hctccta  contra  patconum  qaiali- 
quando  ma  icu;i  fjicPorr6    noo  ma!c  inibcuitur, 
cunfequcns  omnino  e(l,  vc  nec  iDal^  iurturandum 
\  Ubeaa  ^acrono  defcratar,  id  enim  in  a(^ioi)C  illa 
rcrumamotarum  oidinari)  iuriscd  /.  UdntUiu  ii. 
S.i.iifr.ud  tll  tu.ln  eo^uc  facendum  cfl  crralfc  Ac- 
cuiH  mi  qai  lcti^iic ,  idc6ad^ionembancrcruma- 
mucarum  malc  inllicui  d  libcrca  a^ucifas  pacro- 
nuni,qu6d  lu  famofj  cx         Iftrttit  ^  infr.dt  fifil, 
fmnt.&  p4tr»n.  prdfl.  \b'i  camen  nullum  Tcrbum 
dc  adionc  rerum  amotarum,  quz^fainofa  elfcc 
non  dacctur  cuncracum  qui  coniux  fuiilct,  adco- 
quc  ncc  il.quoJ  mini\s  ell  1  turpis  lamiim  clTec  dd. 
i.rer.dtntt.  vt  ccrncvc  cll in  aftiunc  deftru.  (orrupt  l. 
flt.fuprjU  tit.vhi  dtximusiwn^-  l-ttc  qHiiijHJtn  fC>.tnfr. 
Trtftii».  Nequeveio  Vlpianus  in  hac  le^e  ait  a- 
dioiiemicrum  ati'<[arum  raal^  infticui  i  libeita 
concra marinim,  c]ui  li  n-alc  iiillituerctur,  r.on  cC- 
fec  quxrendum  an  in  ca  turare  paironus  defcrctuc 
libflita  cogeremr.  Prtui  cniin  cft  vc  adlio  aliqua 
indiiui  pof&c  ac  bend  in^liri.ta  fii ,  «.^uam  vt  in  ea 
jurarioporceat.NequerurfumDcgatVlpiaauspof- 
fe  at^ionem  hanc  inHicui  a  pacrono  od  jcrfus  libcr- 
tam  ,  fcd  hoc  fjpponit  pocttjs  ciiu)  negat  cogcn- 
dumelTi^atronumiurare  dccalumnia  fiiufiucan- 
dum  libeita:  dcfrrat  In  hacfciltccc  ipfaaflionc  vt 
juiace  alij  de  cal  imnia  fnlcnc  qui  defcrunciufiu- 
randum.  Aliaii;iturdcctdcadiratio  quzrendacd 
<jua-n  quc  adfcrc  ir  ab  Accurlio,  qu6dac>iohzc 
qnia  faraofa  cft,  malc  a  hberra  conciapacrunum 
cunJifi-nque  quondammaiicuminlticujcur.  Dec* 
Cum  rcaaiouencur  ab  alcerucio  coniugum  quif- 
quis  jllc  ficvc.  icacc  futtum  fit  l'cet  Icuiiascoercca- 
tur  pcrfona  qux  res  amouic ,  i  Jc6.iue  ncc  vlucapi 
ab  vllo  potlunt  rcs  qua:  llc  amocz  lunc  non  magis 
quam  furtiuz  t.^ffu/r.M/r.rrruUMtfr.Proinde  cum  li- 
bertadefccc  macicoquondaro  cidcinque  patrono 
iufiuran Jum  dc  rerum  amourum  iudicto ,  cficSu 
ipfonihilatiudagit  qa^m  vc  fuiciaucCilccmdcU- 
€t\  probacioncm  abipHus  patroni  confedloneex- 
torqucac.n  foricmaiitus  ncc  iurarevcUtneciunu- 
randura  refcrre,  quod  nia  ifeilx  non  modocon- 
fcflionis.fcd  ecum  * urpiiudiiiis clfc dicitur  in  {.fiM 
ntftiU ^a.i^fr. btc  ttt.  1.1  ve.'b mitn\s  cert^ durum  cll 
fa.ifqiic  dcbcc  clfc  libc.tz  ,  quoJ  ei  permittatur 
adtioacra  imtitucic  coiiti a  patronum ,  dummodo 
caufain  fuam  oltis  probationibtis  poflit  in(\rLierc 
qu^m  quasrumc.  c  vclit  cx  orc  ac  domopatroni 
ctuf>ictnqac  quondam  mariti.  C^od  fan^  ncc  per- 
mi  ttcndiim  ci  cffct ,  cum  ai^io  icrum  amotatum  vi 
ipfa  vc  dixiinus  cxprobra-.ionc.n  quaiidam  fiirti 
coniinca't  quxlicicrccporr.a  r  ncc  infamiamir- 
rogctcandcmnato,rc  taincn  ipfa  &  hominum  o- 
pinionc  inurit  quondara  infamix  nocam  5c  fag- 
gil'ac  c.us  cxi(li.iiaciunc:n  aaud  bi-nos  &  graucf 
viroi  d  Li.dtebfrq.piirem.  pufc.  /.4.  ^.ddturfus  iitfr.dt 
d»lttn4l.& itut.txttpt.  N  li  ludtciam  rci  um  a  nuca- 
lumcl^c.  fi'igula!e& inean»  rc  iiCorBp.ar.uum ,  vt 
fa  ua  re">crcnii»  ni  cr  Ciufmodi  perfonas  debita, 
dclit^am  tanicn  laaaiaiptobum  cocrtccccar  nuc 


iropanitum  remanerct  l.i.  &^fir!nk.&  fdff.diS.^ 
r<r.4NMr.Melius  enim  cft  violaii  in  altquo  icuerca- 
tiani  pacrono  debitatn  qu^m  deliduro  patrboi 
maiictc  impunituin  drgum.l.itAVttlntrdtm  fupt  .ti 
Ug.Aquil.  Pixfcrcim  ciim  nulla  in  fictum  aQl\o  iit 
piodita  in  viccm  adlionis  tcrum  amotarumquo- 
modo  prodicx  funt  aliis  cafibus  in  fai^um  a6kioDCS 
&  cxccptioncs  In  viccm  .Klimum  ^  eiccpiin> 
num  qux  concraparcntcs&  patconnsoppnninoa 
polfuT.t  d.l,p4rens  5.  dtohftq.pdrtnt.prtji.lfi fapnflitt  5. 
Cdt dtlod.nen dtbtt  ii.fapr.ecd  tB.iti. VLnc  fipjitroiius 
cuiiuHurandum  in  h  ic  iudicio  icratn  amoiarum 
dclaium  cft,  iurarc  m.ilit  ,  dubiianJam  non  efk 
quin  hoc  ci  (-crT.iccend  im  iit.  Non  cnim  ncgaC 
Vlpianus  iura:  c  cuin  puifc,  'c.l  c.-igcitduni  e jm  ia- 
rare,8£long8aliude!tiubiiccrc  quid  alicuijs  po- 
tcllaci,aliud  vcruiutis  ncccnlcaci  l.tttnqHuquid  40. 
fupr  dt  tudtc.  Nci:  quod  fauo  c  pacroni  6c  ob  teuc- 
tcntiain  ci  Jcb  tamicceptum  eft  v  iucarc  nonco-  . 
gatur  vfquc  aJc6  in  cttisndium  rctorqucri  debct  ' 
vtrcc  (ivclii  iurarcp  illrarquciia  vmcere  fulg  l. 
uhUa  15.  fupr  dt  Itgib.  l.qu»d  f*utrt6.  C.t»d.l.pen  Cutd 
S  C.  TrtbtH  q  ji  lamc  i  vinLcrc  nuHomudo  nul  6- 
quc  ta  upofU-tn  ncqucconuenht  aikionc  idapo- 
fcc.  Piius  c  iim  cft  vt  poflit  quis  aclionc  aliqnt 
conucoiriquam  vt  poflit  vinccic.  Qjodfivtncere 
potcft.quidnictiani  vinci  &  cottdcnna  i.'  *tgl.%, 
ihfr.  dtrt  iudic.  Nain  &  f jrmulx  omnes  i.idicioi  uin 
in  condc  nnationcm  conccpcz  funt  non  in  abfolu- 
tioncin  :  Propter  qiiam  cau.^ara  ita  reguiam  iuris 
concipi  oportuiti  n6  vt  is  qui  abfobcrc  jjotcftoof- 
fit  cciam  comlcmttarc,  fci  i  concrario  vt  qui  daiu- 
nandiius  habc  .abf  )laendi  quoqiic  ius  hoc  ipfo 
h»bend.li.LpinttU,dtc»nftf.  Et  vt  ncmo  qiiicon- 
dcranarcpo'.cfl.ibfolacrc  cciam  non  poflic  l.nent» 
qui  c»ndtmn4re  ^y.dettg.iur.Ex  aao  intclligimas.pri- 
uilcgtuin  patrooi  in  fpccic  huius  lcgis  non  illud 
clTc  vc  aAtone  rcrum  amorarum  conucniri  non 
ponii  t  quod  Accurfi  js  &  Battolusinalecteiide» 
deiant  (qiia  enim  alia  aftionc  conucniri  potTct? 
ct^m  iudicium  hoc  rcrum  araocarum  fingiilatcfic 
vt  diximuSjid  cft ,  vc  ego  cipltco,  niillum  aliud  ha- 
bcat  autconcora>tans,aac  fuhfiJiarium  d.l.t.ii^r. 
rtr.Mtn»t.)  !cd  vtnon  fitcogcndusiuia  c  autrcfetrc 
fi  nolit,iicc  lameo  pichibcndus  fi  velit.  Scqultur 

a  Std&fiipftdeferattufiurdf:dumltlftTtefu*.KATm 
D  V  B.  Ocdinanj  lurii  cft  vc  q'.iif^u'$  iufiurandum 
alij  dcfcrtpriusiuiarc  debcat  de  calumnia  /. 
rdnditm&ddptcuindt h  qui iufiurdndum  infr.  b«c  tit. 
vbicamco  aiidicur,)!  bn  exigdtur.  Eigofi  ,'acro(ius  ■ 
dcfcratiufiurandura  libertf  (ii.Tiii'C  in  iudiciorc- 
rum  amotarum  fiue  in  .ilio  quolibcr,  cogcndui  eft 
libcrca  polluiance  &  id  cugcnic  iuraic  prii\s  Je 
calumnia.prxferttm  rc  dtio  fingulariaconcurianc, 
alioquicirca  candcm  fpecicm  eandcnquc  pLTlo- 
namcontr.i  vulgarc  nofl.-oruro  brocaidicum  cfL 
uC.did»t.pr»miff.  Eflcc  enim  iUud  primuni  iingula. 
rccircaa^iuncmrcrum  amotarum  quodiuiarc  n6 
coglturdc  rebusamotis  defercnie  Ibcrca,  ahcnira 
VC16  quud  nec  dcfercns  ipfo  iurare  decalumnia 
cogerctur.  D  e  c.  lufiuiandum  decalamtitaxqud 
(-atrouis  ac  parcntibus  rcraitcicurobreucreaciani 
e  uftnu Ji  pcrfonis  dcbiiam ,  cui  noo  conucoit,  vt  \ 
liberis  &  libcrtis  fuis  vel  in  minimamcalumnis 
fufpicionem  adducantur.Ade6  turpe  &  iiifame  cft 
vc!  nomci  ipfum  caluranix:  mcritb  igitur  placuic 
ncc  in  iadido  rerum  amotarum  debcie  |  atronanai; 
qui  Ubertx  £u«  iuj&ai<tadum  <ic(c[at,iucarc  piio-' 
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DE  ivreivranDo  ut:  xii  tit.  li:  14* 

ktm  <2e  calamnia ,  d^mneque  aliter {>rcftaci  i  ccte.  rantcimettideiii  fpeciem»  cum  aliad  Cit  agcrc  pa. 

lis  iMwiafiarandum  debcac  qaira  fi  eugi  per  U-  cconam,aUadcoMieinxiypmcrMqWMl  brocardi- 

bertam  poffit.  qulnfurpictonem  faltcm  calumoix  cam  illad  et  eonim  numeto  Itft  qMB  nobttno^ 

obildacpatrono,  quodnoncftfcrcndum.Neque  placenr,vt  alibi  docuimus. 
.  cft  qood  itttmum  dc  doo  fingolada  hie  CDncar- 

17.  P  A  V  L  V  s  libro  18.  ad  Rdiftnm. 

TVfiurandum ,  j^uod  ez  conucatioo^  extra  iudidutn  deib:tur,ccferri  oonpo^ 
•*-teft.  ' 

^      j        j  y  nttsaae inntaatrocaiinbat cdm  proptiafaa «oi7 

MLll^MM4bmfit^exC0aueinuiK^l7.  iQnutekicasrcanguftiaf  vUrdooo^ecirkarrcfe. 

R  A  T.  D  V  B.  Non  eft  naantfcftc  confcffionli  rcndi  poteftatem  iibi  prarripuerit,  atqnettaindi- 

aot  turpitudinlsn  iscai  iufiaraodam  defertar  iu'  gnusiitcairuccurtatur  l^fideii^j  i^i.fiipr.qHifif- 

rare  nout,rcd  Ci  nec  iurarc  veUt  nec refierrc  L  wum-  tifd.  cfgfKt.  L 1;  i,9imfKmukfifr.fiqMk  (mim.  Nee 

fifis  iS.v^.btctU.  Sont  cnira  plertqucr  ram  tlmidl  fanc  utter  fioe  fumma  eiut  qni  iunucandum  ex 

metu  diuini  nuroinis  ad  rupcifticionem  vfqac  vt  conuentionedetnUt,  jniuriacon(Utuipoir«r,natn 

nec  de  requam  fciant  eiTe  veriQimam  iurare  ve-  ctim  is  cui  iudurandum  rcfcttur  omnlmodoio* 

KncLfM/wcaiM&ioiie  8.  ifrfr.  dt  undk.it^it.hm^eT.  ianduroiiabcar,nccitctum  rcfcrrcaducrfario  pof- 

q|Be  modcftias  eil  iufiucandum  referce  qu^miU'  lic,  ncalioqui  dandus  clFct  progreflus  in  infini- 

'nic  UMif.i* UK^.M(mifiit.fttiM£Tgo nihil  cau-  tam  ,  quis tcrat  iurandi  nccclftcatem  pracifraial 

fie  eftjCurnon  ctiam  conuentionalc  iufiaraadum  iraponi  qiii  dctuHtfufcipicnti  vltrb &  ex  conuen- 

idcft«  quod  ez  conuenttonc  cxcra  iudicium  dcfcr-  tloncpotiusquiim  ci  ipit  qui  lufcepit?  I-iuicliqtfi- 

inr perfnde.re(erri  poflitacfi  in  iudlcio  pcr  aduet-  dem imputari  lioc  ipfumpoceft qood drcepeti^il* 

&rium  autpcr  iudiccm  ipfum  dclatum  cHcc.  Qn\C\  li  vcto  pcnicusnihil.  Deniqoccrim  ccrtsm  lcgcm 

conaencio  illa  iocaodi  tacitam  condicioncm  in  fc  habuetit  iuritiurandi  ex  conuentione  luft.  epti  de- 

fcj^j^ ,  nifi  itcal  iafiafandum  ddatnm  eft  relerrc  latio,|Mn  eH  permittendum  ils  qoiea  tegc  contra- 

HMlit  qjJim  iurare.  Nam  iniqnum  vidccur  cagl  xcrunt  vtab  ca  rcfiliant  nifi  vtioqii-  cnnipriticruc 

qocmprxciseautiuiareautruccumbcte.  dfcxal  a  l.mtfrtiurdtori.ii  %.ptnuU.infr.d([»lut.  cauciurque 

pccteiHillam  6,tii  iaftam  quetelcduiftm  fidecur  ncgMiari  debutc  is  q  li  lufi  irandum  fnfcepit  ,fle 

lSiturusis,cuiiunurandum  iLfcrctur.ciim  ca  ra-  delationemiudicialcmcxpcdhuc  (i  !aliiam  libicffe 

lipMC fiicaras fic  iadex4ctc(Usiacauf3propciai.r.  volcbacrcfcrendilacultatcm,  nam  iniurciuiando 

h^jfur:itrMkimi»,  Dbc.  lafiaraodom  oonoen-  quod  in  iudtcio  derercnr  ab  aduef fiiHo ,  iddrco  fai- 

tionale  ineodififertiiudlciaH  quod  ficuteTcon-  uaeftrcferendiciuscV^tio^quon  am  fnuitTdefcr- 

Btmritmff  defenor  ,  ita  ex  conueotionc  fufcipitur.  tuc  non  dqui  vitt6  fdcif  eivc id  vdit  d.iM4iitfifi4, 

pMlndc  qoemailtnodatti  feqnidctnlir »  reoocaitt  ncedi(i»liccredeber  fnriiiorandifiQe  neceffitasfi^ 

illudnonpoteftfinon  aliis  probationibuscaufam  ue  condicio  eiquiipfcdcrnlir/.  i«/yjHr4«l«w<>iri^«- 

faamlaftrttcieparatusfit  L^iiatii^rMdum  ii.  C  autiM^^.  §.ddturMttmirrfr.b9(tit.mitSJ,ufi^.JI^^ 

iirljr.lianeeiib4(iifiift«pit«reaifacepotcltqaomt->  fiq|l^.iMr.Iangei.yi»j»(^.if/f*w;  . 

5*1  PupillasmtoieaudofeiafiufaoduindeftiTeddiet.  qoodfifioetutore 
itaxdoit  detulerit :  excepdo  quidem  iobftablt»  *  fed  replicabitunquia  icnim  adi* 
IniniftKandarum  iutdooncompetit^ 

Ad^.J.  P0pi/Ius.  foldm  dominium  fibi  non  acquirat,  fed  nec  Tfuca-' 

R  ▲  T.  D  V  B.Sux  quifque  rei  mode  ator  eft  &  picndi  condicionemi^4fr  1»  uiti^wbi;|SKvy.  Atqol 

iuUter  iw|{.LjirrvmfaiiMr(CM.C.aMiidtf.necquic-  pupiUusoonliabetiuareramfuammadmloiibaii. 

qaammagisnaturalc  ed  qoim  voluntatem domi-  darom  fioetucoru  auriiorliate  &  quidcm  ciusqol 

nfquoquomodo de  lefuadiCponcotis ade6a«rcm  rerum  pupiUarium  adminilhacioncm  babcat  non 

fuam  in  allum  ctansferre VDlcnilsratam  liaDcri  U  qui  vdnooorariusdumtaxac  rutor  fic  vt  in  Lquidfi 

rMttone  9.$.b*         rts  infiMMcquir.rtr.dQmH.  firti  i^%.hii^Mf0kt.  .mt  pro  cucorc  ncgotiapu. 

Acqul  pupillusnoneorotn&srccaraiaarumdomi-  pilligeratquamoisbonafidcvtin  /.  uinfi.dt  tiqui 

flos  cfl  quodtutoremhabeattneceoimtutortsda-  prttuter.  fiuede  alicuiusrci  pupillaris  aiicnaiioi  c 

tlo  raodus  eft  aucacquircndi  autaaitlendidomi->  quxrcndum  fit,finc  Jc  rc  io  iudidumdcducenda, 

nij.  Ergapupillusquoque  fine  tutorisauchoritatc  liuedc  loIiicioncracicnda,fiuc  dcniqac  dc  cranfi- 

iufiaiandum  dcfcrrc  potcfl ,  maxime  vcrb  fi  cum  gcndo  aur  dc  conttawbu  aliquo  cclcbi «ndo ,  auc  cr 

Anmehiinc  jF.inccltigas  dc  pupillodolirapacc,&  mmpc^lomcum  .luiboriiace  ciitarisomnia  lice 

qoi  non  pofllt  vidcrl  carcrcdolo  fiaducrfarioiaf-  faccrcoporrct //.^  ^.l.elir^iTi -^.wf  dttutbor.tuttr, 

iuraodam  deftr.-ic  qtiod  prztcxta  pupiUarisctatis  duituteremfolum ftnt pupiUo  d.  l,  ^.dt  rc^ul.nr.l.t  infi.dt 

vetlt  poftca  cidcm  efTc  captiofum  Lbmd^  14.$.  rtddmi/iiflr.  &ftric.tutor.  1  \  corcnianllccflquilL 

vlt.iunfl.l  fcq.ftipr  dtiohtunii.  L^uedduttrfi  6.f.Ji quid  cct  dominus  nonfit,  J  ■      i.imc:i  loco  h->bcrur,' 

tififiUoiNfr.qUdtinfidud.crtdn.  Dec.Is  dcmumde-  quodpcrtinetadadrainilLacionemd.jmmo(ibbcr> 

fcRclofiarandumpotcft,  qiiirerumdcquibusagl-  ne  adminiftrec  nec  papillamdolo  naio  fpoliet^ 

tnr  admininranJ.iti!m  jushabct.  Ad  lus  cnitn  id-  qtii f.itidum  7.  § .fuut9r.  infr.protm9t9r.l.^ittfin.iHfi  dt 

Huaiftratiociis  pccciuet  iiue  rcm  quis  alicnct,fiue  tmtt.  Pfoiadciiuciutifiutaadidclationcm  vdisar- 

inia^diina deaacar»fiacde catranfigacaotaUcer  qoiporarc  fiilotiooi  fiue  rd  indicatc  fioc  cranla.' 

contrihar,vtdiccmus»«^ /f^.  Parumquccft  quod  ftionf  &  r.ifto  conucnto  cx  Li.  &i.fup^,l.tutor  ^^. 

quis£t  dominus»firci  iuc  admiuiilcandae  ius  non  %.iMfi.b9c  rir.dicenduro  eilpupillum  Don  mii  cu- 

liabeK,«d^vietiaaifiqiiic^Ten>doaBiw>enaii  lore«icliocciofi«aadnmdderccpo(fc,quod&ia 

Nyi^B  pifflpcaUciui«mccte»vclpcod%o^iiaa  ftodigoliwitcadltiH»||h|4ii^«Ncet^^ 
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dc  con««ntionali  iurciiitarido  ag»raus  quodcxtra 
iudiciamcx  conucndonc  dcfcracur.de  quoproxi- 
<nc dixtmus,  q  i  cafus minorcm  habctdabitacio- 
ncm/e  Jeciamiidciudjciali/.i.j(.i.wj/r.^«4r.rrr.  dd. 
men  dtt.  E.C\  enimiudicis  aulhoritas  fapplcrcali— 
qu»n  Jo  potcfl  prjtrcntiam  &  .ituhoritarcm  luto- 
rts  V(  in  l.fdHdmui  i;.  Ced.dt  ddmm.  lutcr.  §  tttxcoru 
trarie  Ufln.  qu]b.  dlun,  luit  vH  ntn.  id  tamcn  non 
habciloi.'um  nificuna  folutio  ^ciendaeft  pupillo, 
nec  quiiquam  ramcn  autcutoraor  curacoreilqut 
rolutioiiem  pupiilj  nominc  pofnt  accipcrc  ad  ii> 
beranJumdcbi(orcm,qiicm  tamcn iRuitnm  in  ob- 
ligavione  rciincn  cti  n  paracas  lic  folucre  nonmt- 
Dii^  iraquum  cfTecquim  (leo  nomincinins  venire 
Co^erccur  l.firtut  ji.fupr.difreciir4t.l.4it  rrtttrj 
i.ver/ic.peTmitiiiur fupr.  d€  muur.  Nec  qjud  iufijtaii- 
dum  ctiam  loco  (olucionts  ce  Jat  /.  iufiurdndumttuim 
27.i»/r.  h9cta.4idrtmf*cit.  Nam  przccrid  quoddc 
eo  iuiciurando  intehigi  hoc  debet.quod  rite  iarn 
<lclaiu;n  ptzltitu  nqne  lic,noaq  lod deferre  quis 
velit ,  n-hil  cauff  c(l  cur  piJttor  przfcntiani  ic  au- 
tl^MiiaiCm  cuiotis  fu^^pleic  rtcbeac  in  dcfcrcndo 
iuiciunnJo ,  CJm  ca  Tcsncquepupillo  ipli  ptofu- 
Ciii.1  iic  q.ii  cx  ciudnodi  dclat.one  pouclitaretur 
pocius  ncqrcadtjrtfario pupilli,cuiiis  valdeintcr- 
ciLicLi^ne>n  ritc&  cum  cucorisauihoritate^  pu- 
|>iUo  fivilam  eile  vtcx  ca  i  irar«  podic  &  iurando 
Vinccrc:  qucm  proiidc  uiciius  c(lcxpc(fUrc  vc  tu- 
Cora  i  iiii^adhc ,  cs  cuius atithnritatc  6c  culili  i  (iac 
dclatto.fi  id  vidc.atcTpedirepiipillo,quodalij&pro- 
ba  :ioii  ibus  &  in  ih  umentis  caufam  pupilli  inllrucre 
nonpollic  d  l  tueer  inprincip.  55.  »)./r.  dc  quo  nihil 
prztoripfc  ptr  lccjnlluiicrc  ,aut  cLiuin.icc  potcH. 
Qjarcnccdtfttiigacndani  eft  an  pupillusqui  finc 
tuiori^  auihoritateiufiurandum  dctulit  ,dolicapax 
fitncc  »c:  neucro  caim  cafu  potcllvalcrcdelatio  vt 
ex  ra  fcqui  luAa  condcvnnatio  pi  flir,  fufficicque 
piii>ilium  clTc  impuberem  vt  fcripcum  eft  in  /.  vi' 
dtdmm  ^.vifr.tu.prox.  Qi^bd  h  obiicias,parumrefer- 
re  an  cucocis  auchorita-  inccrjei)crit,n^cnc  ,  ci^m 
*«aquoqLieintcr>>cnicn;e  nonminuf  fucurum  (itfVC 
a 'u  .'cfiK  dciarionenMcfliciMCur  in  inrcgrum  e.v /. 
1.&  i.C.fitut.  vtlcurtl.  tnietueti.  vc  nofter  pucac  Ac- 
cu  liits  ,dicaiii  imb  vrc6  eftc  hunccafum  fingula 
rem  iiii^  m  p.-piiKis  rcliicui  inintegrumnon  poflic 
aJ  crrus  dc!j-joncm  ,  (iuc  ^  cutorefolo  li-iccum 
tucuris  siuhoticatc  fa<ftatri,  tjuia  necaliccrpoteft 
va'cro  h  li  ifmodi  .ie'atioq 'jrn  li  hStx  fit  omni- 
bm  .i1'is  ptoliatioii  b  js  pnpillo  dcfic  cntibu.s  d.l. 
tutar.Q^  cafu  n»iii  poicl^  iicri  vtpupiiluscxcade- 
hctoiic  IxfkS  vidcitur,  autfel.  funi  probct,quod 
taiucn  adinducendum  bcneficium  rctiitutionis  in 
in  c^ru:n  omnino  requiricnt  l.nain  pef{tMquamg.§. 
fi  »!;w,vbid;xinius./K^.()e{(ir.ni(i  fori^  ponaipoft 
lur.imcnt  im  pr«lhtiiin  (uperiicnifle  pupillo  alias 
probationcs  qii«  dclacionis  tcinporc  dcficiebnnt, 
qui  tamen  ca  us  non  caret  dubitationc,  cum  in 
danda  qnalibet  rcftiiuiionc  10  intej^runi  infpicicu- 
dum  fc.npcr  fic  qnis  rei  fl.icus  fucrttco  tc.nporc 
qub  ncgDtiftm  (je.cbicur  ,r6  qiiid  pofteifupcruc- 
rcrit  /  verum  11.  ^.filo(UpUtil.(juhdfimineri4.f  Sc£. 
ueU  fupr.de  miner.  l.  ul.fi voLintMtt  H.C.  derefand.vtndit. 
l.fi^fUMUtfiiir^ndum  ii.C,  htc  fif.Ncc  prxccrca  tam  fa- 
cilc  danJa  (it  refticutio  in  inccgrum  adiierru.fca 
q  X  p  ipiUuiin  ludicii  tucoicauthorcgc(fit,fi  mo- 
do  iiidcnniracem  conieqni  pociOs  abipfo  tutore 
po*fu  /  pri>per*rdum     §  v/r.C.</«  ittik.cuius  camen 
iudcoiiiitatisaduciltts  tatoreni  perfcqucnds  nulU 
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fubcftratio.ciimtutori  impatari  nihilpotaft.Qnid 
autcm  imputaie  pof(is  tucori  qui  omnibus  aliis 
probatlonibus  dclicientibus  iudurandum  pupilll 
nominc  dcculit,  aut  dcfercnti  pupidoauihorica— 
icm  ptxfttcit ,  vt  vcl  hac  vna  faitcm  ratiunc  poflec 
pupillus  vinccrc,  nolcnicadkicrfariu  iuraic,nec  re- 
fcrrc,  a<itctiam rcfcrentc,  ci\iu alioquipupiilum 
vinci  8c  faccumbcre  omnino  ncLclfc  unnVc;  Vcriii^ 
itaqnc  cl^  qiiod  Paulus  concludic  in  dtil.  l.  tuter. 
quandocunquc  agerc  volcnti  pupillo  aJuerfu* 
przftitum  iufiurand.  m  denc;.;andam  cftchoccafa 
a£lionem  ,  arproindc  in  iniegtum  qiioq  ie  icfti- 
tutioncm.Cuin,vt  idcm  Paulus  in  libiis  (c  tcucia- 
rumdiftinic,  nihilahud  ftc  in  in(e(:<um  icQitucio 
qniim  rcdinrci^tandx  rci  vcl  caufac  aclio.  Aliaq  le 
longc  raclo  •Itminocislam  pjbcris  ,quippcquccn 
nihilvctacctiam  aliai  habentcm  probatioiics,iiif- 
lur.indum  tamcn  aduc.iario  dcfcr  c  quo  cafuiicii' 
timanifcll^izditar,  qui  ancipiti  pcciurio  aductra- 
ri)  quamccrtlspcobacionibuscxitum  iudicijcort^ 
mictcrcmaluitiiia  tcfticutioncm  in  intcgrum  im* 
ploratc  mctic6  potcft  tanquam  cijidciitcr  capius 
infpcdto  ctiam  c  j  tcmporc  quo  dciulit:  nec  diftin- 
guo  cum  Accutfio,  an  minor  hicquiiuli  irandilm 
dctulit,habcac  curatorcm  nccnc ,  quali  cumhahec 
curacorcmnon  maj^is  deferre  iiiliuuoduro  poflic 
aur  dcbcat  linc  curacorc  q  i^m.piipillus  rmc  tuto- 
rc,  propccrca  qiiod  minor  cura:oicm  habctis  pu- 
piiioxquivaraiidus  fic  aijcprodigo  ycxl.ficurttortm 
h4binn.C.dtwMti^r.reflit.miaer.  £c(i  cnimboDax- 
qiiipa.atiocH  quod  ad  alxnationcm  bontjrara  nii- 
norispcrcii:Ct,non  tamen  quantumadconciahcn- 
dam  oblig.i:ionem  ci)m  pubcrcs  ciiam  finecuta- 
conbus  (uis  obligari  leAe  poffint  /.  pubtrtt  ioi.d» 
vtrb.  ebt^.qued  in  fuftUit  dtuersSfft  d.lu>blig4ri.luti(\}X- 
randi  autcm  dclacio  padtlonis  &  coniiciuionis  in- 
ftar  obtincc  /.  qui  tttrtffe  z6.  §.  vlt.  &  d.l.tulorf.  i.bai 
tit.  pociiii  qu^in  alicnacionis  auc  folucionis ,  cum 
ncc  obligationcm  ciuiicm  collac ,  quam  foluiio  vc- 
la  collcicc,  vcnoftcr  hlc  laticicinacur  .\cciirlitij  cK 
l.Stubum MHt  P4mpbiUim  9^,  ^.nttUTdHnnfr.dtfclMt.ft' 
cuti  ncc  res  iudicata  cnllit  obli<;aciciiicm  ractir»- 
lcinquamuis  pro  vcritatc  Sc  foljcivint.  acclp  atuc 
vc  liic  idcm  Accurf.notaccx  Llul^anut  6^.if<fiJtcti$- 
diS.indtb.  l'Ianc  (i  pupillo  quisJcculcric  iufiuran- 
dum,&  isiura!.ictir,qua:tiuislinc  authoriratc  tuto- 
ris,  va'cbit  iufiurandum  tanq::am  fi:c  prxftitum, 
&cxcodcbcbitpupilli:s  vinccrc,  q  iia  (Ibi  impu- 
tarcdcbcc  isqai.iciulic  i./.  qui  iuT4§t  iC ,i>:  princif. 
infr.  rccquod  in  (iiiorcm  pupilU  conlhtutuni  cft  vC 
iuliutandum  (inc  tutoris  a  ichoritarc  dcfcrrc  nno 
polIic,in  cius  oditim iccorqi:cri dcSct ,  nc  pof?ir 
ciiam  fufcipcrcatquc  ita  vii:tori.irn  litis  fibicom— 
paiarc  l.nonce  tnir.usi^  C.de  proiartt. 

a  Exceptie  quidemehfhlit.  IIat.  d  v  b.  Tutinu- 
tandidc'atioa  piipiilo  fadta  (incauthocitaic  tuto« 
ris  ipfoiurcnalla  cft,  vt  proximt}  diximus  nc  con- 
tra  iuns  ci  iiUstc^ulas  pupiliusca  nitionc  (inc  tu-* 
torcobligccur/  r9/,'fr4  jo.yffpr  </</)4/?.Nulloinigitur 
clFciflum  habc.c  poicll  ncc  proindc  cxccpttnncm 
vllam  parc  cnon  inagisqnam  adioncm.  Atqucita 
Vipiauus  nodcrdifcrtc  fcribicin  /.  t.f.  t.infr.  qutr. 
rtrutil.ntndet.in  propolica  fpcciccxceptioncpupil. 
lo  nonobftarc  ,quudcumPauii  fcnrcnt!a,qiix  hic 
cxtac  pngnarc cxdiamctro  videtur.Dp.  c.  lu  aillio.^ 
nibus  vcrfatur  itis.In  cxceptionibusfj&um  l.fi  vnm 
ij.^.ptdm  nt peterrt fupr.de p4ii.  Ccimquciuriliuraii- 
dldciacio  ipia  lic  fa;^i  &c  cxiurcmiandoiuxtafor- 

matn 
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]niam delitum  praftito  prccor&afiione&multo 
ffiagistxceptionem  polliccatur ,  vixeftvtci  qutcx 
dditionc  iurauic  dencgare  prztor  exceptionein 
po(fiC}Ciim  habeit  pro  fe  verbi  cdiSi.  Scd  iniqui- 
utem  hulus  cxccpiionis  quac  nonniH  verbisodi- 
dllnititur ,  tcmpcrac,  &  cmcndat  datarepliciciore 
vtin  l.induobmii.i.fittquiinfr.btctit.&d.  S  fdSus 
rft  ftttrtt.  Culus  replicaiionis  iquitas  toiacx  co  pc- 
dcc,  qu6d  pupillus  rerum  Aiarum  adminiUtand.i- 
lumiusnonhabeat.Proifldc  obftatcxceptioinfpc- 
dis  vcrbis  formuIaeJn  qua  cogitur  ptactor  excc- 
ptionem  appooere  ne  quid  contra  cdit5lum  luum 
taccre  videat;ir,(ed  in  cifedu  non  obllar,quoniam 
exccptio  per  rcplicationcm  cUditur.  Et  iiabcn^ 
^ccurlius  explicar.  NulU  ctiampcttta  ,inquit,pcc 
papillumrclbtutsonc,  ficutl&li  pupillas  altquid 
nne  cutoris  autliotitJic  in  iureconfeftas  ellet  Utr- 
tMm6.^jf<rt.  infr.de ctnfejf.  Sed  hocdiiIImilccil,qu'a 
e!c  conlcllikine  quam  pupillus  in  iure  linctucoris 
aaiUoi  itaic  fcccrit ,  nulla  cxceptto  conira  cum  na- 
C^i potellad quamclidcndam  indiguat  replicatio- 
aciCiimciufmodicoteiliLjiprn  iiuc  nuUias  Ittmo- 
meati  Cquidem  inlUr  con Jemnat ionis  obtinct.  {.i. 
ttd.  Pjpillusautcm  indcfcafus  &  llr)ctu:o:c  iicuc 
condemnacinonpoteil:,  itancqnc  habcrl  pro  con- 
demn.ito  Utntr*  puptUum  5 4.  tnfr, dt  rt  tudic,  d.  l,  i.dt 
*/wifl./«f«r.  Al  aquc  longc  ratio  cll  dci.iti  iuriilu- 
randi.  Etfi  n  unquccx  di>Uii'jnc  iuriiiiit.indi  i  pu- 
pillo  fat^a  fi  valcrci  fins  tutorisauthoritatc  policc 
papiUns  «quc  vinci  &  condcmnari  iurantc  a<luer- 
lario  fi  cill  c  jpfc  rcu»,aut  Juccumbcrc  ii  attor :  po- 
fedumcnaliquo  ctiamcafu  vinceic,  nimitum  fi 
aducrlarius  iurarc  nollet,  rcdrcfcriciufiarandam 
mallct  vcfupt^  cxplicauimus.  Nonfnit  lutem  pro- 
hibendumpupillonc  idfaceret  ext^^uolncram  ali- 
quo  calnfc  ititcpofl"ct,liccc  altiscilibuipo/rerctia 
exco  dainnucn  fentirc:  ncdum  id  agimus.vtpupi!- 
los  coniulamus,  eipotiusnoceamusconcra  l.ptn.C 

2.  ^Si  cutor ,  qui  tutelam  gerit:  aut curator  furiofi,  prodigivc ,  iufiurandura 
detulcrit :  ratum  id  habcri  dcbet.  nam  &c  alicnarc  res,8c  folui  eis  potcft:&:,agcn- 
do,rcm  in  iudicium  dcducunt. 

Ad  §  x.St  tutor.  omnta  :{nrereft  aucem  ro  folum  publice  ftderFaiii 

Rat.dv  B.Tutocctlam  quitiitclsm  gcritnon  ipiorummaximcpupillorumfurioforum&prodi- 
eftdominustcrum  pupillatiuin.ncccuraior  furiofi    gorum,  nciiscumcrcio  quodjmmodointcrdica. 


*d  SC.  TribtU.  Sic  dicimus  comra  iuris  ciuiHs  regu- 
lasfaccteillumqui  apupillo  iine  tutorisauthoiica. 
tc  Itipulatur  d.Uofrd  \o  dt  ^4^/.qui3  non  potcit  ticri 
vtpiipillus  promictcdo  fisc  vnquu  loaiplctiat,nid 
pec  fpccic  noaaiionis  pLoaiictat  transfafa  obliga- 
lioncciuili  in  natutalc  vc  in  l.i.infiH.dtntUMt.Ain& 
cumquimucuapccuniamdtt  pupillo  line  cutoris 
aachotitatc,  ciim  poiCt  pupillus  ca  ptcitnta'<>  in  re 
fuam  vcrtcre  ,aiq«  ica  locuplctiot  iR-ii  ex  mucuo» 
vndccfl  quudm  Jtu^pecuniam  acci|  icndc  natuia« 
iiccr  obhg.rturcr!a(i  locuplctiot  f  .diis  nonfit 
Sticbum  4Ut  PdiHpbitS ^j.  $.  ati^uidoinfr.de  folut.itlluS 
2  ^ .  §■  htrfi  mtm  infr.  qtMHi.dus  ltg*t.ctd  qudmuu  uon  ik- 
rtnAturdUUt  ptnuU.  deob!tg.&4ciioH.vtpiimb\isdo' 
cuimus  .id  d,Uentra.  IJcul{.  bcncl^aulusin  hoc$. 
ica  loquitur  vt  dicar  puplilu  iinc  cutoris  autkorica'- 
tc  iuGurandudefciie  no  dcbcrc,  nuaute  itajvc  di-: 
catnon  polfc.  Nafi  no  po(Vcc,vCiq.ncc  danda  eiTcC 
exuireiutando  poft  ca  Jclaiionc  iirxftito  vUa  ex- 
ccpcio.Sedaliudcllnopollc  quidfaccic,  aliud  non 
dclx  1  c.  No  omne  quod  fieri  po:clt,ficii  ctia  dcbcc 
qucaJmodtl  ncc  omnc  qnod  licct,  cxpcdit  a  ic  ho- 
ncrtucli  Lnon  omnti^^.dcrtgul  iur.Et  frullriquzri- 
turan  qiio.i  fieti  no  poicil,  lieri  (iebcac,liuepar  rc- 
ruinnaturam  fiut  ncilegcs  aut  cdiiSa  aut  collita- 
tionci  ficri  prohibc«ur,q<ioniam  qi:icquid  raleeft 
a:quc  aj^u  J  piartaicm  imf>ollibilcccn(ctuti,)5/i«  if. 
iunilJ.pr£itd.i»fr.diiotidic.inJlit, 

b  Qut4  rtruin  4iviviijifu.i.i4fuw  iui  ti  no»  (ompflit. 
Hincuurat  Accuriius^n  otnnib. coiii.aiiibi.isquos 
ineunt  t|  q  jiiure  clt  cli  non  funt  caila.l  omnta  ct 
Ldectrntmut  t6.C  dt  f4iTof.eccltf.Lquinequt  i.infr.dtreb. 
ter.qmfub  tttttl.  Sficn  vci  6  cllc  h  iniirtutioabinitio 
tcniieric,  licd  puftL.l  in  if  ncum  IrJufta  llt:ttincc- 
nimtcneritqncmcdii)  tr  nporcgeUa  'unthonafi-- 
de  ex  Lfi  non  exptduritC  S.  i.wfr.  de rtb  auihor.iudic. 
/>py?i<i.ciii  potuii  iddcie  L<]Uotits  .\^Mifr.dt4C<jutrtnd. 
hned. 


prodigl vcreruir  furioliautprodigi.  Habent  enim 
iAinuaam  rcium  alieoarij  adminiArationem  non 
dominiu.  Ergo  no  poiruntresallcnare ,  ctjmalie- 
nationis  nominc  is  tantum  a£t-js  Hgniiicctar  pec 
qucin  dominium  transfcrtur  i.  1.  C.  dt  fund.  d»t4l.l, 
iiliert4tionii  iS.dt  nrb.  figfnfit-  ncmoautcin  plusiuris 
inaliumtransfcrrcpofiitqiiim  ipfe  habcat  vulg.L 
ntmoplmiuris')^,  dtrtguUur.Ltr*ditio  xoJtdiquirj^er. 
domiH.  6!  confcqucnter  non  polfunt  acciperc  folu- 
tionem  quandoquidcm  quifquis  accipii  folutionc 
iunc,hoc  ipfoalicna: dcbitotcqucm amittic  f.nuc 
4dtMontndiln/lit.quth.4litn.  liccc  vel  non  multo  mimis 
po/Tuntrem  in  iudicium  dcducerc,qiiia  quifquis 
deducit,amt(ciceiiamadioi]cm  quam  cxercc: ,  ac 
proindeaIienac,proindc  neciufuirandum  dcfccic 

fioiFunCificuci  dicimusnccalium  in  Hte  iuratc  pol- 
e  quim  qui  fitdominuslitisquiq.Iiic  fuo  nominc 
coQicdatus  flc  l.vuigo  ■j.iiifrJU.frox.  Df  c.  Lcx iicuti 
reginaica  domtna  cii  &c  peifonarii  &  rc:il  omniu 
quxfunt  in  republica /.!.<:>•  2.  fupr.dtUgib.  proinde 
poteft  difponere  de  bonis  priuatorii  prout  vult,  6c 
quatcous  vidcc  intcrcire,8£  tpforum  priuatorum  & 
nilitacis  publicx>ad  quamciuilis  lcginatocitfccc 


tur.quodcontingcrcc  ii  neq.lplis,  ncq.ipforumtuJ 
toribus  &  curatoribusrcs  c  num  aljcnarcliccrct; 
nc  quidcm pro corum  vti<itatc/.<fir prttor  y.^.qud/i. 
tum  fupr.dtmintr.  bt  quamuispoiritpupillustutore 
autliure  contralicie  ca!tciaquc  omnia  facerc  quas 
maiorpoircr,attamcn  ipfictiam  tutori  folitanqui 
lcgitimo  adminiftratori  pcrnr.ifliira  cft  omnia  fac©- 
rclincpiipillo.quq  pupillusftnctutore  poflctcxcc- 
ptis  li;  q  'a:  fadlum  pctfonale  pupilli  cxigimt,vc 
aditio  hcicditatls  ad  profcrenda  crctinnis  vcrba 
qux  olim  foltinnia  ftierunt  nccciraiii  ante  Itg, 
crttmuKi  17.  C.dt  ittr.dt\ih.  Fiiriofus  vcro  &:  prodi- 
gus  nihil  omnino  agerc  pofTunc  ne  quiiicincutn 
cutjtoris  auchoritare  ,  fcd  eorutn  nominecutaro- 
rcjpcragetcomniapollunt  &  dcl»ent,q'jia  certum 
cftautfaltera  fperari  probabiliccr  poieft,  artacem 
alUturam elTc  iodicium pupiilo nonetiam reiipi- 
fccntiam  furiofoautfanosmorcsprodtgo  l.inm- 
gotiis  ^.dtntgot.gtft.  Ideoquedcfolis  furiororua.£c 
proJigorum  curatnribus  htc  Paulus  loquiturquia 
dantur  perfonis  princlpaliicr,rcbusautcm  non  oi- 
npcrconlequentiamexemplo  tutorura.  Incuquc 
ditfcrunt  i  cuiacocc  miaoris  cuius  ionge  aliaratid 
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eft,  qoia  rcbus  prindpalircr  datur,  perronx  auMm  nis  habcc ,  qu^  qui  Ins  domini j.cilm  ids  admlnU 

requidtmperconfcqaenriu,  camque  ob  ciafam  ftrarionls  icgitimumcft,&  i  lcgc conceffum.auii 

nihil  ipfe  (olui  fint  minorc  faccrc  potcft  nJfi  ra-  priuaco  quidcm ,  fcd  cui  lcx  pcrmittat  concedcre. 

rione  indiclj  jcdpiendi  tq.umfrJttxaif.Mtr.  fcd  Illud  plani  non  cftnecclTc,  vttutortutc  ani  geratr 

tantitm  lutnoritatem  prxftarc  minori  dcbct  id  licet  dchocrutorcnominadm  Pauluiloquatur.fed 

gercndkcaquzexip(iasnninori5Commodo& ni-  fQffidt  vt  cutclc  gcrendx  ius  habcat,jdcit,vtnoa 

utatc  fore  iDCcUigaC.  Tndceft  quodtutorcsitem-  fiteiinterditbiadniiniftratio,  vt  Accuiiiusnoflec 

quefjrioforomacprodigorurocurtcorejlicitdo-  nottt  cxl.fKpiUum  49.  dt  4(quir.htrtd.cm  iungc  /. 

mminonfiiit,  tamcndominorfm  loco  funt  raii-  quodjifnti      f.udtftlut.  C^uarcnec  is.qui  tutoc 

quam  icgitiml  perrontrom  ciulmodi  adminiftra-  eft,&  rcrum  adminiftrandarum  iushabet.alitcrtt- 

torcs  L^ui  fundumy.f.fi  tuttr  infT.fr»  tmftn.l.iiqui  mcn  alicnare  rcsjpupilli  poceft,  quamrKaofaad- 

II.  S.fttuterit  infr.  qu»d  vi  UMtcUm.  Ug.quttm  ii.f.  miniftrationisid  taciat,vt  Ccriptumcftin/.NM««- 

/  tuttr  fitfr.dtfitx4ljid.lig.t»ttrdum  56.  S-  f*"'  dt  furt.  ni  iC.CtdJi udmm.tutiT.  Quod  3c  in  f jriofi  cuuto- 

lK>nctlamcuratorciminorumquinccilcgeir.ta-  re  xaui ci\  Itg  uh  dgn^tt  it.  vtfr.  dtturdi.fiirief  Inde- 

bul.  lusadmioiftracionis  habcnc  n  caricri, fcd  i  qucctiamfit,  vt nequctotoi  iffeiuliurandum  dc- 

prztore.  Confcquens  igitut  cft,  vc  poiTmc  ilU  &  ferrapoffit,  nifi  cun»  neceflltas  aJmioiftr,>tinni], 

alienare  res  pupillorufn  .it6mquc  furioforum  Sc  &  pupiUi  vtilita»  id  cxigit,  hoc  cft .  ittdemUm  fi 

prodigorum ,  &  folutioncm  ab  cocum  debiton-  alixptobjtionc  omnesdcliciant  /.  tuttr  jj.ii»^rui- 

DUJ  accipere,  &  rcm  in  iudicium  dcJuccre  ,  cr-  df.iufr.   Tuocenim  tutor  dcirini  locohabendiis 

go  & iofiurandum  dcferrc.ita  vt  ratumidiprx-  eft.cumcx  bona fidcrcmpupilli adminiftnt.noa 

lore  habcri  oportcat,  idcft  ,  nc  quidcm  bencfi-  cumpupillumfpoliat  d.  S.fituttr.l.tuttrquirtftrtt- 

cioreftitutionis  in  intcgrom  ccfcindi  Ug.fi  mulitr  rium  7.infrmif.&  i.t.&  i.mfr  dtadmm.  tuttr.  Spo- 

M.  f.  i.fufr.  qutd  mtt.  Cduf  Itg.  quttits  44.  itifr.  dt  liarct  autcm  qui  aliashahcnspio  pupillopaiaias 

tmjuirtfi.  htrid.  Nam  qui  cctera  omnia  fupradi^ta  probation»,  raallcc  ccttam  litis  vidoriam  ciiin 

poteft,  multo  magis  hoc  quoquc  potcft.  Ex  quo  ancipiti  pcriurioaducrfarii  commuiarc.  Anautcm 

appaicc,  cum  iut  dominij  penet  vnum  clTepof-  tucor  iplc  iurare  poffit  pupilU  nomine  &cogivc 

ii' ,  lus  ver2>  rerum  adminiftrandarum  pcnct  a-  iurcc,tliaquzftio eftde  quadicemusad  Itg.^^.infr. 

lium ,  lon^i  plus  pofte  illum  qui  iiu  adminiftracio-  tu.frtx. 

}  ^  Procurator  quoquc  quod  dciulit,  ratum  habcndum  eft:  (ciliccr  fi  aut 
vniucrrorumbononiadminilirationem  fuftincat ,  autd  idipfumnorainatini 
mandacum  Htjautliin  rem  fuam  procuratorHc. 

Ad  $.vU.FrPCiirMt*r  quMiKj.  naria,  flc  faifoUta,  qualc  illad  eft,vt  reftitotlo  in  ui' 

tcgrum  per  procuratorcm  pctacuc  kg.  iUud  lyS.i. 

RAT.DVB.Procnratorlic^tdomlouin&nt,do>  fufr.  dt  miutr.  Eft  enim  reftitotionis  auxiliom». 

mlni  cam6locoeft,eiurq.vicc  fiingitur ,paruiq.ie.  traordinartum, &  quod  noo  competit  priufquia 

fen,anper  reqoisbuat<Jiquid,anpcrprtKuratorC  fit  fpecialiier  petitom in  (4Mfi  i6.  iu  frintfi, 

Li.drW.(t{.s  ifprMsr.Nccturiusnegaripoieftquin  ttd.  H.  ttt.  £t  alia  huiufmodi  non  pauca,qucno» 

procurator  qodibcc  admioiftxationis  iui  habctc  flri  folentcongereread  rir.C.(ri4iM^pK«r.Ma/I 

cum  non  aliam  obcauCim  procuratorcs  dentur,  rtftit.  in  inttgr.up  ftf.  8c  nos  nonnulla  coneclfi- 

quam  vtadminiftrent,  iu  vt  impotaci  ponic,&  fo-  mos  in  Codice  noftro  Fabtiano  ad  illum  Titu- 

lcat,eiqjirctum  fua>am  adminiftracioni  fufficc-  luro.  Inter  cartcia  ver6qiix  funt  hoius  genetis,dr 

rcnonpoteft.  cur oortprocuratorcm  conftitucrit  quorum  aliqua  rcccnrcntorin  Ug.muftdstt gtntrit' 

Ug.PiifiniMnm  zo.  fufr.dt  miatr.  Procuratori  igirar  U  60.  fufr,  dtfrtatr.  vbl  etiam  diximus,poncnda 

omnimodo&indiftinddpcrmitteodumcfttvtiur-  cft  cx  hoc  ^.ddaiioiufiurandi.  Nec  cnim  fadld 

iurandom  dcfetat ,  cxemplo  tutorit  vcl  curatoris  crcdcndus  quls  cft  aducrrartum  fuum  in  caufa 

f.irloG  autprodigi  ,&cum  detulcrit  ratum  id  ha-  propcia  tcftcm  ci  iudiccm  conftituerc  voluiire, 

bert  \  piztoredebct,  etiamii  ncque  vniueribrum  quod  tamcn  fit  per  iori/iurandl  delationcm  Ug. 

booorutn  procuracorfucric,  ncquenominatimid  i.  infr.  qnur.rir.uS.  ntndtt.  Nec  igicuc  procura- 

ei  mandacumfic,  ncque  in  rem  fuam  procuraior  tori  hoc  permittcodum  cft  ,  nifi  habeat  fpcciafe 

fueciiconfticucos,  nam  &  parum  cft,vniuc(forura  mandatom ,  aut  gcnerale  quidcm  &  totonimbo- 

bonorum  procnra:orem  cire  quem  ,  ninprzterea  ooram,red  quod  przterca  adncum  habcatclau- 

libcrtm  habctradminiftrandi  facultacem  /.  frt{*-  fuiamt  (um  Uiftr»  «dminiJtrMttnt  ,  qux  fpcci.i^io- 

futtr  fui  {8.  I  frMur/ittrttttrum  <S).  fufr.  difru(itr4t.Bc  lit  roandati  neccffiiatcm  tollii  lum  quoqnc  ciim 

ftoftracftrcquirctclpccialemaridatum  ,  vbigcne-  non  totorum  bonorom ,  fed  cius  tanttim  caufx, 

rale  f(j(6cit,  necdcnique  plus  iurishabct,  qulin  in  quadc^atum  iafiurandum  fijii,procuTatiomaa- 

rcm  fuam  procuruor  conilitutas  eft,  qoiun  quiin  data  eft,  Cdf.qui  4d  dgtndum  in  fin.  dt  frtcur.  m  6. 

tem  conftttuentts  >  circa  cas  rcs  quarum  oomine  Aat  dcnique  nifi  procurator  in  rcm  fuam  conftt> 

procurator  datus eft.nifi  quod  in  rcm  fuam  confti-  tutus  fii.quo  cafu  ficuti  mandatutn  eft  tiTCuocabi- 

Cutus eledionem  habet,  anfuonomine  velitface-  \tlVUm  \u  C.i(i<»Mr.itanecnmezconftttuen(is, 

rc  an  alieno  ,  ci)m  cimcn  allo  cafu  poflitnomioa  quicxcoftitutiprocuratoris  voluntate  ac  vtilitate 

unril'n  alieno facere  Ug.  qut  jliftndu  9. Ctd.dt  frt-  xftimadu cft, culus fctlicet periculo  fiituru  eACiet 

(itrdi.Ug.fitMmimfttrt  16. fufr*dt  f4S.  D  b  c.  Muita  eaiorifiuradi  delatioocfoccilbat  :cii  fibi  imputare 

font  qjx  mandato  generali  non  comioentuc  fed  dcbeac,curaduexrarioiafiuradii  dctulerit,eiimquc 

exigont  fpcciaU .  quod  verilimile  oon  fit  mandan-  infcio  conftituenie  tudiccm  in  caufa  fua  fccerit.Id- 

tcmdciiacogitalTc  tuaquamquxfintextraordi-  «oaatehiicrib,cafib.^curatoricdftituto  ,pmitti. 

turdc« 
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tar  (!eferre  iufiurandum  aduerfario,  quoniare  tific 
caiibuj  ctiam  padfci  &  tranfigere  dc  litc  poffct 
Ijrum  &  mcerc  ii.  &f<it.  f»pr.  dtftH.  Inliurandiim 
autcm  dclacum  &  pnft-.tiim  pa«fij ,  &  rranfadttonis 
<]ucque  vim  obtinct/.i.  fHpr.  Unttr  fupiUi  55.  ^.i.tnfr. 
btctit.  lAem  in  numicipij  dcfcnrorcnirJj  eft  vt  ncc 
aliteriufnirandum dcfcrrc  poilic,  qiiam  (i  id  ci  no- 
ininatint  imndacumfic  l  tufiurdndum  &  ddptcunus 
)4.  J.i.  infr.  Ncmptf  quia  non  llium  lus  propriiim, 
fed  municipuni  iniudicium  dcducit.  Ncc  diftin- 
guemnsan  altxptobationcsadiint,an  ver6omnes 
dehci.int «  vthoc  /altcm  poftcriore  c.»ru  pcrmitta- 
nir  pvnairatori  ircmque  dctcniori  municipum  dc- 
ferrrc  iunurandiim.  Hxeniploeiusquod  dctutore 
&  curacorc  furioH  itcmq^c  prodigi  rcriplimns  ad 


S  ptxccdemcm yCxd.httttorpHpilli  iaprincip.  Ns'utri 
cnim  peimitfcndnm  cft  vlJo  cafu  vt  luHurandum 
dcfcrat  ,  ni{i  inaliquo  cx  fuprad^^is  calibus^nd 
alioqui  in  potcftate  tu.\  fii  lus  mcum  perdete, 
quod  numquam  ferepdum  cft ,  nec  li  faluam  lilud 
facerc  alia  ratione  nulla  poflim :  necenim  a'icna'*  , 
rum  rcrum  adminiilrandarii  quHquam  ius  6c  arbi*i; 
trium  habere  potcft  nifi  cui  vcl  ^  lcgc,veli  dominor 
ipFo  inandatum  cfti' Diligentcr  cmm  ciiftodtcndi 
nint  fineS  mandati  /  diltgtnitr  ^Mfr.Mdnd^t.Nec  fuf- 
ficit  vtdixirtiu^  iiabcre  mandatum  aiiquud  eti;An 
gcncratc  ciim  fpcaalt  opos  cft,nc  Outdianumillttd . 
occiinat, 

Indt  practtrnttr  nrmi;/»  qutttjut  muitd  pr9atr*t% 

Etfifi  punddtm  plurji  vUtttddfiuM^  • 


.  t  18.  Vlfi  ANVslibro  ifi.adEdidum, 

Li;«  autcm  procuratorcm  defcrcntcm  iu(iurandum  hbn  efTcaudicnciurtJi 
•^^-lulianuslibro  dccimo  Digcftorum  fcribit,  nc  poftca  rcus,  qui  (emcliu- 
rauir,adomino  conucniatur.  ncc  multum  ci  proficcrc ,  (i  fucrit  ci  dc  raro  cau- 
tum.fiuccnimdominus  pcbr,cogccur  reus  doccrc,liquid6fc  iuradc,  pofitafci- 
licct  cxceptionc.  (iuc  cx  llipulationc  dc  rato  agat:ncccirc  iiabcbitipfc  dc  pcriu* 
riofuo  docerc. 


Ad  LaUas  daUmit^ 

^AT.DvB.  ic  Dec.  cadcmeftqux  ad^.Wr.  Itgk 
^r<tr<i/ffifw.Idemenim  viriulqiloci  trachtus&icn- 
fiiseft  ,dc  procuratorciuiiurandnm  dcferentcalic- 
no  nominc  :  nifi  quod  iupctiotis     fenrcntia  afbi:- 
maiiuc  conccpta  cft,  procur.itotis  dclauoncmcit 
<^ua  iuratum  ht ,  ratam  haberi  dcbctc ,  fi  .lut  vni- 
uerfornm  adminifttationcm  fuftincar.id  cftvtcx- 
plicauimus,figcncralc  mandatuin  habeat  [quant- 
uisalioquinnt iftadiurrfaj& quide  cumtibcra  vt 
Joquui)cur:aut(i  id  ipfum  nominatimci  mandatu 
/it,aut  Jcntqucfi  tn  remfuam  procucaiorf .c^usfit. 
Huius  vcroloci  lcntcntianegatiuc  conccptacft,ex- 
tratresillos  cafusjnon  clfc  .ludicndum  procurato- 
rcm.fi  iufiutandum  adnci  iario  dcfc rrc  vclir,nec  no- 
cetedominoiafiutandujquod  cx  cadelationc  prc- 
ftitum  nt,quia  non  tcncaiur  dominus  in  hac  fpccic 
fiitu  fui  procur.icoiis  pr jrftatc,  tanqu  j  qui  ncc  ma- 
datuiii  vUum  ineam  tem  habuiflc  intcl!igatut,ficu- 
ti  folcnius  diccrc  obligationc  quantumuis  gtncrali 
boaoru>noniniuin,&  pixlcnttum  &futuroiti  non 
contincii  fupelle(f^ilem,veftcs  natutales  hbetos.  & 
aUahuinfmodi.  quzquisobligarutus  verifimilitet 
non  fuincc/.ot//^.6.i«^.D«/>/jnor.  Adfcnurtamcn  in 
luc  lcgc  alia  &  noua  dubitadt  ratio  cx  eo  fampta> 
quud.1  cciiicre  firequcntms  folec.vt  procuratorcs  de 
iisomnibusquxagunr^ptzfcrcim  in  iudido  caucre 
dc  rato  tcneancur,non  (olum  fi  dc  mandato  dubi- 
tetur.fed  ctiamfi  mandatiiprofcrantquod  habcit 
adagendumnonctiamadiufiutandi'i  dcfercnduvc 
ialpr»x.i/fr.  Hoccnimcafu  cumde  ratocaucucl^, 
vidciur  procitratot  phisiuris  habere ,  ctiaad  iufiu- 
randum  dcfcrcndum.ciim  aducrfirio  fiexeadela^ 
tioDciuret ,  (^itisfapcrq;  confultii  fit  ciufinodi  cau- 
tionc  derato.Nametudemandatiaut  veritatcaut 
Vahdiutc  diibitarctur,admiiti  tamcn  poffet&de- 
'^etcteiufmodicautione  dc  ratopr^ftita/.i.CJtfr*- 
ctrr^t.ficut  Sc  coniundla  alia  quauis  pctfona  edani 
/incvllo  man<lato//<</dr  h<  ^.fupr.t»d.^.t:t.L-y^.ftd 
(tjifnu  inftttdic.folu1.Ni2e  guu  ntlul  hyc  cafuiacu- 
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eflc  vidctur  c-us  aii  ciucu  cft  de  rato,cum  fiiTcdd^ 
minusratum  quandocunquchabcrc  vriir.pcimdc 
haberi  dcbcat  acfi  fpcc:alicct  &  nominatim  idip- 
fum  mandaflccj^tatihabitio  c mm  jeqtiipnratur  ma- 
daconon<;cncrali  (cd  fpcciali  actusiliius  qui rntus 
habilusr/?/.</nMn  alicnt  <>.S  i*'fr.dt  dcq  btr.t.i^.4iqMi- 
rtrt  D€ boHOT.ptfiptri.Rat.  rtm  hdbtr.^ fiue  ratii  habe-> 
rc  dominus  noli::  hoc ip(o  fiitutG  fic.^t  cx  fui pto- 
miffione  cfi  fuis  fidciulloribus  conucniatur  ptocu- 
racor.arq;  lU  is  qtii  iurauerit  omne  id  quo  i  fiia  in- 
tcrc!reptoba!Uciit.confcquatur,Scd  tamcn  rcfpon- 
dct  VlpianusexIuhano,non  co  magi.s  pcrmittcn* 
dii  clTc  procuratori  cxtra  crcs  cafiis  lupradidos ,  vj 
dcfctat  iuliurandi'i .  nc  ciim  aducrfarius  ex  ca  dcla-* 
tionc  iur.iuerit.pcrinde  tamen  adhuccoucniii  pof< 
fit,5<:  quidcmcfficacicctjidcft  finc  mctu  cxccpdo^ 
nisillius,quam  .ihuqui  Pixcorcuilibec  cxdt-lacio.i 
nc  iuranti  accommodar,acfi  non  iuradeciqux  tes  o- 
ftcnditinutilcm  ,  nee  ntc  fiiflam  fuilfe  delationc. 
Additque  noii  mttltum  ei  proficcre  qui  iuraoit  ncc 
tantum  adconfetuandum  iufiurahdum  ,  cui  nihil 
communecft  cumcautione  dcrato:  fcd  criamad 
indcmnitatemconfequendam»  qui  vnicus  cautio- 
nis  de  ratoeRc^us  cfti  fi-fiicritci  dc  raro  cautum. 
Siuc cnim  dominus  prtat,  inquit,  coqctur  reus do< 
cctc  fc  liquido  iuralle ,  id  cft  vc  bcnc  mco  iiidicio 
Duarenuscxplicauit.vetc  nec  tamcnver^ dur.ixatp 
fcdetiam  apertc,  ac  finc  vilaamphibologia  :  quod 
taincn  non  alitcr  faccrc  porcft,qua  fi  apcrt^  ac  ccc. 
tillimeprober,nihilfe.dcbcre.QuoJ  tamen  vbi  fo- 
cerit.vincct  equidcm,at  non  quia  luraiierit  (cd  quia 
vcrc  feac  liquiduex  vctcris  iurifiuiandi  formula  il. 
hQuddtrtpttoinfuidciurttiatAllc  probauctit,vtpra< 
indenul:umcxiuo  iureiurando  commodum  (cnr 
ciai,  tantundem  enim  confcqueretur  etiamti  non 
iuraflet.   £t  prxcipuus  iurifiurandi  etK:«llus  iti  eo 
confiftit  ,vi  ab  onerc  prob.indi  iurantcm  rclenars 
dcbcat  /.  noH  irit  5.  $.  tUto  lurtiurdndo  l.  ftd  ftp^ifferi 
\\.%.vlt.fupr.l.tumqutt,o.infr.hoc  tit.  Quod  cene  Aq» 
cutfiusnofter  nonpercepit  ignorjtionc  vctcris  il- 
Jiusformulx,qnaui«.  a  <.  uiacio  Sc  Kobctto  dcfcn-» 
Ims.  Sicauim kjcuhutjcacccf  it,^uaiiponcdasfn(^ 
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f4tf       2»  ANTONII  FABRI  !•  C.  RATIpNALIA  . 

virealapoftdidlionemli^ii^.caqacdiftio  nonad  &ltqui(lisprobadontbu$docu«rit  reus,n>hil(eiletjit 

TCtbum  iirr<Jf<  rcfcrcda  qiioniodorefcrcndicft.fcd  bcrc.  Etli  cnim  nihil  ab  initio  dolo  malo  fcdiflf^ 

ad  verbtim  dactrt  hoc  fcnlu.vt  rcus  qui  lurjuit  fcni-  «flor,  qui  poft  lufmrandum  l  ptotur uotc  fuo  raali  r 

hil  dcberc ,  fi  a  domino  conueniaiur  docere  liqui-  debiu  ac  prxftuum  «rpit  agere ,  nunc  ramcn  ind- 

<16  & apcrtc cogatur  fc  nihii  debere,  ciim  tamcn  pitdolomalofaccre,cumpoftallatasindcbititan» 

Vlpianus  dicat  dcbcrc  illum  doccre  fc  Iiquido  iu-  ccrtas  probanoncs.pcrlcaerat  tamcn  pctctc,co  fo» 

ranc.Qiiidautcm  cllct  faolius,  quam  liquido&a-  lo  pra:cextaquod  tu(iurandu  de  quo  nihil  ia  qux- 

pertc  probarc  prxftatioucmiurifiurjndir  Atquia-  rcndumautcurandumeft iinc  vllo  mandatodela- 

perte  &  Iiquid6  ptobandum  cft  nihil  dcbcri.  Pto-  tuacpiarftituin  faent/.:.  J.tirwvbi  ell  tcxtujclc- 

bandura  ij^itur  cft  non  tantuna  apcrte  ,  fed  etiam  gans  Hc  ad  fpccicm  huic  quamtradlamusnon  valde 

vcrctur.^tumeflc.nihildcbcri.  Quo ptobaio vin-  dillimilcm  accommodaturinf'.  Dtdali  mdl.  &mu. 

cetfani  tcusfcd  oppufita  exccptionc  vtaddit  VI-  f«<]pf.Atqucitahiclocus  alioqui  lanc  pctobfauui 

pianui.Aniuriliurandi?  vtquida  cx  vctctibusglof-  intclligi  mco  iudico  debet,necadcumcafumrc' 

(ato[ibus.quos  Accurliusicl«ttcredidcrunt'Mini-  ftringi,ad  qucmfcftringit  Bartolus.quoiufiurandii 

mc.  Non  cnim  aliter  ezccptionem  cx  iurciurando  dcl.itu  duntaxat  fucrit.nou  etiam  pr^'ftittL  Quido* 

pollicctur  prxtor,quamfiiufiurjndumritc  dclatu  quidcm  ispotillimuucafuvab  Vlp.tradlatur,  quo 

fit  fif  ab  co  qui  dcfetendi  iu$  habucrit.  Scmpcr  e-  luratu  fiicrit  vt  ptoban:  vetba  illa  ugttUTdoiatTtm, 

nim  fupponcndi  funt  tcimuii  habilcs  prxferrim  /i^aij/i/SriirrjjJir.Qjanqua  vcnftimum  cft.iuiWrccii»- 

quod  adcdi(ilu  hocpcrtinct/.fKror^H^i/I;  jvVi.i»/»'.  /aii  luliurandumab  cocui  nihilprofuturtilitiuraf- 

ImpHcatq;contfadidionem  ,  vt  luliurandum  pto-  fc.Sequitut spud  Vlpianualiapatsdileramatisnoa 

cutatcns  valrat ,  r^c  tamcn  quicquam  rcUuct  ab  minitsobfcura,ncc minus  malc ab intcrprccib. no* 

oncreprobandi.Ancrgp  dccxceptionc  padi  fott^  ftrisacccpta.  Sii«inquu«<)?^i</4fw«i/*r<f#i«g4/,»«- 

fibifiiCti.vclrciiudicatx, vclmetusa  taltniusfi-  (tjft hjbtlit ipft dt pemrit fu» doctrt.  Non enim factJd^ 

milis  vt  Azo  voluit.Nec  vlla  cx  his  quoque.Com-  pollimt  intclhgcrc,  cut  patiiadtori  prodciTc  dcbeac 

ntcntitmcnim  eft/i  quisponat  cum  Azonc  &  Uar-  cautio  dcrato.vclad  quid  .  an  adexpcnfas  tantuni 

tolo  autpaAumaliquod  conucntum  intetueniire,  htis&advfurastanetiamadfortem,fiuedominus 

autiudicatumautmetu  intcrccfiiirc  aut  quid  aliud  poft  iuliurandum  exprocuratoris  delationeprxfti- 

/trailc  ex  quo  daii  cxccptio  dcbucfir,antcquim  lu-  tum  cgcrit  &  fuccubucrit,iiuc  obtinucrit  aui  lufti,' 

raretur  .  cum  apud  Vlpianum  dc  co  verbum  nul-  aut  tnmft^.fiuc  dcniq-,  agerc  tantum  ccEperit,ncc- 

him.   Quod  autem  torics  diximus  iufiutandum  d  im  tamcnlcntentialatafit.  Hicnimrcrcomnes 

lubcrc  viin  patfti  comicnti  Sc  rei  iudicatx  cx  l.i.  &  cafus  funt  qui  pofTunt  contingerc ,  Sc  in  qutbus  ta- 

^.Lqutmajft  i6.S. vU.dJ.tutirp»piUi  {^.^.i.fMcrir  tuoc  mcnftipulatiodcraco,ahteratquealitercommitd- 

vcinm  cft  cu  iufmtandum ritc ac  rc*f>c  ftiit  prxftiiu  tut.vt  pluribu<  iradat  Accurfiu$:ncc  illud  quoque 

&ab  co  qui  defcrcndi  lus  habuit,quod  in  nac  fpe-  ad  cxplicandum  faci!ccft,quoraodo,aut  quonam, 

cie  non  cucnic,  neque  vet6  lic  Azo  intclligete  po-  ex  iftis  ca/ibus  de  periutio  fuo  doceat  procurator, 

tuit,cum  adicccrit  exccptioncm  mc  tus.quxtaircn  cu  agit  cx  ftipularione  dc  rato ,  &  anaudicdus  fit  a- 

ex  iurciutandonunquamnaicicur.Quod  autc  loa-  ecns,illo  ctiaca/ii,quo  nonalicer  agerepoint,qua 

ncs,qu6  Accurfius  ita  rcfett  vt  fuo  raoremag"$pro-  li  de  pcriurio  fuodoceat.Sic  enim  omncs  locii  h  iic 

barevideatur.di(f^ioncmfx«f/i#«accipit&intct-  accipiunt  vtnocomagis  prohibcaiurii  qiii  mrauit 

'ptetaiut  pto  ftipulacionc.quis  fcrrc  obfccrovnqua  agcrc  dc  rato,concra  procuratoicin ,  quodagendo 

pofllit  ?  Fareof  cx  ftipulationeex  qua  dareiurcriam  periiirium  fuura  dete^tus  iit  &  edo<^rus,  ii  mo- 

adio,polTemultomagisdari  excepuoncm  ftcon-  uononerabcfcatinfamixfuxccrtiftimopericuloid 

neniatui  ftipulator  ab  coipfo.qucmconucnire  pof-  faccrc:qualiob  cacaufamdicatVlpianus.nonmul- 

feiexftipularione,cumeicui  datuf  aftio,longe raa-  tumei  prodelTe fi agat  derato, compcnfarioncfs- 

gis  dandafitcxccprio.exvulgata  iurisregula/.iinfi-  6bacommodi,qiiodcx  eaa6^ionc  Icnfutusfir,ctuB 

r«i56.f.i.  D<r/j.«ir./.i  S  k  4Uttm  S>t  fuftrfit.  Scdnos  chimno  infamix,  quod  cx  fcntentia  pro  domino 

ponimusconneniriicumnoniprocaratorequica-  concra  reunilatapoflitcmetgerc.Indcquefurapt»  ♦ 

itit  dc  rato.fcd  a  domino  ipfo  qui  reo  nihil  ptomi-  occalionfc  quxrunt.an  &  quando  aJicui  liceat  pro- 
ferit,cumqi:e  fl  ipulario  illa  rcfped^u  agentis  domi-  priam  fua  turpitudmc  allegart :  quam  quxftiottcm 
ni  (it  res  intcr  alios  afta,  quid  artinct  dc  ftipulario-    ncfcio  ciuot  fic quibus  adhibitis  diftindlionib.  Bait. 

nctraftarccum  ftipulacotipfeab  eo  qui  ninil  pro-  hic  profeqmtut.Egopato  Vlp.  fencentiiillaene.cii 


militconucnitut:'  Etrario  quamfubiungit  Accur 
iiu$,pro  loanne  qiiod  li  contta  dominuro  agcntcm 
rcus  dc  factamcnto  exdpiat ,  replicabit  dominus, 
nullum  fibi  a  procuratote  pr«iadicium  (ieripotuif- 
fe.  Concludii  duntaxat  nullamcx  eoiureiurando 
exceptionemdari  pofle^non  etiam  tradlari  hic  ali- 
<jujd  dc  ftipularione  debcre.  Tolerabilius  eft  quod 
Barcolus  apud  Accutfiumlegifltvideturrfp/if«/iow« 
fcon^i^/i<fw»r.Sed  neque  interprctatio  Itxc  dcfcn- 
di  potcft  :  non  cnim  rco  de  quo  folo  Vlpianus  hic 


neg^t  mnlcu  prodefle  reoiquod  cautu  ei  lit  de  taro, 
vt  nihilomninoei  prodcflc  dcbeat,n6  magisliagac 
ex  ftipulationc  cdtra  procuracor£,  qua  ii  a  doraino 
coucniatur.Et  huias  gcnct  alis  fcntenux  rationc  illi 
eflc  gcncrale  qux  ab  Vlpiano  adfertur,qui>dex  fti- 
pulacioneagcteno  po(Itt,quin  coganir  de  periurio 
fuodocere,nun  quafi  fit  audiendusvel  fumnaoae^ 
dus.allcgans  fuii  periuriQ,  propriamq;  turpitudinc. 
de  quo  folointerpretcsdifputant,  Vlpianus  veto 
nullo  modo,fcdvt  intclligamus  ftipularionc  ,qae 


loquitur.datuf  fCplicariofcdadori/.i.iw/r.Df  fxffpf.    noalitcrc6mitripotcft,qua  li  ftipulacotdcpcrturio 
Eftigitut  ncccflarii  hic  locusintelligendus  dcex-   fuodoccat.nulla  poflc  vrilitaic  ftipulatori  adfcrrc, 
ccprioncdoli.ciux  omniii  generaliflHmacft,  &  qux    nccfi  pcrmirtatut  ci  cx  ipfaagere,quia  hxcftipula- 
1     •      t   ;k... /..u.rj.^.;.  -/I-- tiodc  rato.vt  &  ali^ptori?,n6c6micricur,nili  adici 

3uod  interc(t/.r/.i»/.<i*^A/fij».nihil  auttntcreflc  cre 
icur.quorics  a6tous  intercflc  dicirur.cx  no  honefta 
caufA  U.  %  .livtiAfufM  altJMum  mttrfutt  iLcr  ft^nf- 


dcficicntibus  aliis  omnibus  iublidiaiia  efle  fo'ct, 
fcd  quxiamcnin  propofitocafunon  cxiurciuran- 
do  proficifcacur[hoc  cnim  luanni  &  Accui  (io  con- 
ccdendumceiic  cftlfcd  cx  co,oa6daliis  ccruifimic 
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DE  IVREIVR:  LIB.  XII.  tlt.  It 

j^rf.Pcrmiij  aurem  caufam  honcftatn  cflc  ncmo  cum  alioqui  imiiria  q\uc  ipfi  fisrct  Vd  ftoli  cflcr, 

Jixetit.  Ftufttaigitur,3i  inutilittr  agatguiscxca  vtiquc  non  dcbcrct,vt<iiximusproairatorcmcon- 

ftipulatione,cxqiianihilalm(irpcrctconlcquitC|ua  tingcrci.§.«W4«im.PoirA  nopotcft  doccrclc  iu- 

ijuoti  ob  fuum  pcriurium  probalicrit  fua  intcrcflc.  ftc  condcmnatum  cflc  ,  aut  condemnaii  dcbcrc, 

Non  dico  fttpulationem  hanc  non  commirti  vtiii-  qum  hoc ipfo ciiidcntcr  doccar  lc  pctiurum ,  cum 

ter,aiTrcxcahoncft«^  agi  non  poflcrnam &honcftti  iurauciit  nihilfcdcbrrc.  NocrgopOrcft  d  ccrcful 

cummiitiitir,  &  quidem  fl^tim  arqnc  dominusra-  quicquamintcpcflcex  lulla  &  honcftacaufa^quan- 

cum  haberc  noluit,  ficcx  ca  proindc  honcflc  ajtirur  doquidcm  nihil  ciuj  pcn itus  intcreirct,fl  non  pr ic- 

ad  idquod  intcrcft,fi  modo  quid  honcrtc  intcilit.  raflct.  Non  dcbcr  autcm  cxpcimrioUtDilc  impio- 

Scd  nego  vllam  cflc  poflt  vtihtatem  huius  adio-  bitatc  ac^ioncm  vUam  copicqur,  aiu  aclionis  ipfc 

ni$,nccfccutrecx  eacondcninationis,(i  non  inier-  iurccompctrntis emolumcntum  vl!um/.if*ije«  u. 

iftadtbrisnifirjrionefui  ptnunj,  quoni.im  in  rxe-  infr.DefuriJ.vlt.yhoitii.  l'lanclidom:nujqiiidrla- 

Cutioncm&taxationcm  condcmnationis  n  hil  a-  liont  m  iurifiuradi  aproairatore  faiHain  raiuiiiha- 

hud  venircpotcft ,  quim  qiiod  intcreft  ex  honcfta  bcrc  noluir  fucciiburiit.ljicmqucaimfetir ,  cettum 

caufa,&qu3tenusprobamt  intercire  quoJ  d  vi  &  cftquod  cx  Marccllo  ad  Juhanum  iiutaturi;;  i^./. 

potcftarc  adionis  iplius  &  condcmnaoonis  long^  / /?w  §.ALirrr//««  nihil  pritcr  impcndia  liris  in  ftipu- 

Aftat  d  l.rU.Dipru»r.fiiftil4t.l fittAiun  4.C.  dt  4&t$n.  lotionem  dc  r.ito  dcducl:i::n  intcliij^i  dcbcrci  quia 

«Rt^r.quia  quarcnus  cuiufqile  honcflc  intcilit.in  fa-  ncc njli  proptct  iiiipcndi.i  quicqiiam  intcrcrt  (iipit- 

ikononiniurc  con(iii\i  l  qHAttnmi^.DtrtgjUT.Cw  laioii': .  nimuum  liadca  iion  tucnt  cundciiin.itus 

TC16  in hac (pecie no  alitcrex ftipulationc  Derato  dominus.qui  iircmamilit.  Hoccnim potcftciram 

ogcrc  rcus  potcrt  quam  fi  dc  periurio  fi:o  duccat}  intcrdum  contingcrc  ,  &  contingit  frpcnumcid 

Nimirum  qu:»  vcl  ptobarc  potc/l  reus  qiii  uuiuit  nun  tantum  dclaiih)  vt  loqmintur  (cd  cnamcx  lu- 

fcnihildcbcrcvel  non  potcft,  fiptobarepotcft  ni-  ns  rationc.  qrioiics  creditur  is ,  qui  (uccunibi.iu- 

.  hileiusintcrcfli:  vidctUr.quodctumpolt  Lirxftuum  ftam  habuifli;  canlim  Iitrgmdiii.  /  t^ui  f>lidKm  -•ii. 

ifc  iufiurandum  conucniatur,  ciim  h.ibcatquod  i.(^*//j.2.  quodiprum  iniudicisatbttriu  &a:flima- 

obiiciat  pcticori ,  &  ccrtus  lic  dc  vidoiia  litis  r-on  tioncpofitum  cft.  M.-icel!i  tamcnfirntcnrix  fupra- 

tantumquodadfortcm  pcrtinct,  lcdetiam  quod  didsvaldc  obftnc  vidctur ,  quod  Vcnulciusrcf- 

|idexpcnfa$quasbbtinercdcbct,quifqui$  vmJt  in  ponditm  /  froiuttivr  S.  ^.x.todhi  Rjt.rm  kibtr.  Ci 

btinctpalirw/g  l.tumqurmitmtie  i^.fupr  Dttudu.l  qat  procuratot  a  vero  dcbitorc  pfcumam  cxrgriit  Sc 

ftliijifn?».  i.i.Df  /<j4f. 2.  prarfertim  clim  vincir  pcr  lati/dcdcrir  laratnicmdominumhabiiuium  mox 

oppollram  doliexccptionem,  vtin  fpcciequatra-  dominusdc  eadcmpccuniatgfrtt.&litemami  c- 

^amus ,  fccundum  ca  qux  fiipra  diximus.  Quod  rii,comm:iti  ftipulationcm  in  totum  &  forris  quo- 

fi  hoc  etiam  ca(u ,  id  cft probato  quoquc  ihdebito,  que  nominc.  Nam  quod  Acci;rliil$  &  Bartolus.vt 

nihilominus  fuccumbar  rcus  &  codcmneiur.quod  fcopulum  hunc  cuadant  Vrniilcium  intciligunt  dc 

jionnifiiniuftc  ficripotcft,  &c  pcr  fordcsaut  graua  fiillo  procuratorc,  qiii  nullum  prurfis  mandanim 

6£impctitiamiudicis,non co magijtam^ commiiti  habuciit, Marcclhim  autcmdc vcro procuniorc, 

Aipulatio  potcft  aducrlus  procuratorcm ,  cui  non  firddccuiusmandato  dubicabatur.ctli  quodad  Vc- 

dcbet  noccrcfacTia  icoiniuria  l.  fi  ftr  mprudtntUm  nulciuperrinet:  verillimu  cft,  cum  lex  ponat  reum, 

yjnfr.Dt  tmii l  txctftunt  6t .infr.Dt  fidttuff.  niliqua-  ctiam  pro  quoiudicstu  (it  mancrc  nihilomiiius  de- 

tomad  expenfas  litis,  quasviiquc  non  ciat  faclu-  bitoicm,quod  tamcn  falium  cflct,!!  vrro  piociira- 

tusrcus  li  dominusratumprocuratoris  fa^um  ha-  tori  fohiiflctiqui  accipicndi  folutionis  ms  habui 

buiflcr  l.fifintiudutt.i.^.iitm  MUttm  infr.  Rat.  rtm  hs-  (cij.hocturt  ')(>.& l.vero prttttTAtoti  ii.tr.fr. Defilut.l^ii- 

btr.  Quanquam  vt  verurn  fatear,mihi  valdc  fufpe-  fi  quod  heri  porcft ,  vr  falfuj  proturator  luctir  ad 

iki  ci\,  toii  i\hi:\z\i(a\a:Vtrimt4mtn  tfihoc  ufufi-  exigendu.fcrd  tamcnvcius  ad.igendum.  Kccemm 

tltiuffortsfion  mfi  t» txptnfu  litm  itntri.  Nam  ciimdi-  procuracori  in  hrcm  datorci5le  (oluitur,  niii  ad  hoc 

^io  r4m<tt  licaduerfatiua,  nonaddidiflet  lulianus  quoqiie mandatum  habuent  <^/./;0(  itire.  Attamen 

veibaillan0nfl//i  qu^faciunt  vtidipfum  rcpctacur,  quodad  Marcclli  Ipec icm  atcinet,  commcniit:uin 

quod  iam  dithim  fucfat,quantum  addcbjtu  piin-  vidctur,necex  Marcelli  vcrbis  coIligipotcft,ncquc 

cipale,& de  folis  impcnfis  litis  addcndum  ciat , vt  vnocafu  mimis  quam  alioillaratioprocurarort  fa- 

tamen  dcberentur.  Etfi  ncc  hoc  ipfum  iuris  rarioni  ucic  vidccur  >  quz  Marccllij  mouir,  quod  non  m/t 

conucnicnsvidetur.Curcnim  expcnraslirisproca-  impcndioru  nominc  inrerfirftipularori$,quiinlire 

laroraurcius  fidciuflbrprcftarc  tcneaturftipulato-  pioncgotioprinci,  a'i  obtinuit.Cumq,  h«c  lcx  dc 

ti,vi<fto  pcriniuriamiudicis,in  quascondcmnario-  co  procuratuie  loquatur  qui  nulium  pcnitus  man- 

mnmo  dominus  debuiiret  in  ptrnam  litis  temera-  dacum  habuit  ad  dcfirrcndum  iufiurandum  quod 

riJt,  nulla  ftipulatori  fada  fuiflct  iniuria?  An  non  &  Batiolus  fatcrirandcm  cogirur,magis  accedit  hic 

h(>ccflctiniuriamfa(ifcim  rco  ,noccre  procurarori,  cafusad  Venulcijquaad  Marcclli  fpccic,  vtproin- 

faltrm  quod  ad  cxpcnras  lins?  Quidni  vcr6  perin-  dc  diccndu  efler,in  cafu  huius  legis ,  pcrmitccndu 

dc  hoc  iniquum  Cr.ac  fi  noccret  qtiantum  ad  forte?  ftipulacon  etiam  de  prriurio  fuo  doccnii  .igcrc  cx 

Auccurdicamuscum  Baldo  intcidumad  acceflb-  ftjpulatione  contra  falltim  procuiaruicm  ,  iufi  ea 

lia  reneri  eum  qui  ad  prmdpalc  non  reneatut?  Sed  lario  fortior  cifct ,  qiiam  artulimus ,  quod  non  ex 

fireus  qui  lurauitfenihil  dcberepiocQratoredefe-  honefta  caufj  eiu<!  mtcrfit.  Exiftimo  illud  iplitin 

xcntcbocipfum  piobare  non  point,cuma  doml-  hic  dicendum  quod  iam  diximus.  Aluid  ellc  tr<- 

noipfoconucntusarquc  itavcl  condemnattuiam  dlarc  de  etfe^iu  aihonis  competentis  &  iiiftiru- 

fo  vel  in  co  laltem  /ir  vt  condcmnartomnimodo  rx.  Aliudvcrc  dciurc  ftipulationis  ecmmi(fc& 

dcbeat  ( parum  cnim  rcfcn )  quantuis  negari  non  cxerccndi  adioms.  Stipulaiio  dc  rato  apuH  Vtnu- 

pol&tqmneiusinreili :,non  aliter  tamen  ex  ftipn-  lciumin  rotum  committitur,*rex  ca  pofllr  ftrpu- 

/anoneagereporcft,quamildoceatptobcrquenon  laror  agcre  adrorum,  id  quod  ipfitis  interrlt  c^ui^ 

moddfe  lam  condcmnatum  efle  ,  auc  condemna-  vcrum  cltdominum  non  modo  tatum  nonh.ibuif- 
twoiii.fcderiamiuftc  idfaClutn  vcl fucurumciTc,    fe,fcd  etiam  faiaum  fui  procur  tons  improbnflirj 
Tom.III.  » 
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Sed  cfFtdainfpcdonihil  hoccafuvcnietintaxa-  txctpl.  Non  ctiam  ficonnacumquinon  fic  parti*^ 

uoncm  cius  cjuod  intcreft,  prxtcr  impcndiahtif,  cepsnirpitudinis</./. irdnftHme ex  d.l.fi CTtdtttribut 

cilmdormnusqui  ratum  habcrcnoluit ,  litemami-  cumfimil.  nt/i  •  inquit  Bart.  ab  aho  iamdctc(^a  fue- 

fcrit, idquccil  quod  Marcellusait.  mhilhoc  ca(U  ihyStinHmttftn.ifif.it fit^t&.iiUtr  l.rtltg4iirMm7.m 

prxicr  impcndia  in  ftipulationcm  dcdtici,  hoc  eft,  fi  dt  inttrd.&  rtUg.  cxccptis  cafibus  c.  ttrti»  Itct  Extr. 

dcdudum  intcihgi ,  ciim  dccaxaudoco  quodin-  de prifampi.  Auih.ncuo  lurt  C.dep(en.iud.quim4leiud.l. 

tetei\  tratfbacur,  nonquafi  pro  pane  cancum  coin-  quifquu  tnfi.C.dd tig.JulJHduft.  Scd  quod  additpro* 

milfa  lic  flipulatio ,  qux  non  maj»is  pro  partc  com-  bir;  hanccxccpiioncm  ex  hac  legc ,  admitti  ccrtc 

fnirti  potuit ,  quampro  partc  ratur.i  habcri/.  4.  f.  iionpotcft.Quicnim  rcnihildebcrciuraucratpro- 

Cutoiit  fiJeverb.obl.  Scd  qyiacommillaeciam  in  to-  curatore  dcfcrcnce ,  licct  pofte^  domino  condem- 

luni  llipulario  nunquain  ad  aliud  compcterc  po-  nctur  ranquam  vcrus  debitorinon  idco  camcn  pcr- 

ccit.quim  ad  id  qaorl  rcucra  iiitcrcft:  ibpulatoris  /.  iuius  probatur^ciim  ficri  poflit ,  vt  vel  pcr  ablcntia 

fi  comimffd  I  ^  Rdt.  nni  bdbtr.  Sc  qu:dcm  cx  lioncfta  &  contumaciam  fuani  fuerit  condcmn.itu$ ,  pocius 

caufj,vtdixi.  QuoJ  ab  intctprctibus  noftiis  intcl-  qudmquod  malam caulani  habucticvcin/yfu/r*^^. 

ledum  ron  cft,  qui  poft  loiigas  cunicnuoncs  tan-  ir/.  dt  tuici.  vcl  quo  aho  hio  vitio  bonam  cau{am 

dtin  con cluchin t, Vlpiani  fcntcntiam  in  hac  lege  ca  pcrdidciit,  vt  in  i.Stiiiium  Mil  TAmpbilum  <)i,.f.p<n. d^ 

cllc ,  vtpoHit  llipuiator  ctiam  doccns  de  periurio  felni.Ltx coniraHu  4^.iHfi.dtrttud.i.utpetlotdcs  auc 

liio,nont.intum  condcmnationem  kdctiamcxa-  pcrambuioncm,aucimprudcntiam,Scimperitiam, 

dioncm  &c  foluiionc-m  furiis  co.i'c:qui  cx  hacfti-  vcl  dcniquc  iniuriamiudicis  \t\t\d  l.fipatmpruitn- 

pulationc,proptcrc;i  quod  lcx  d  CAt  &ponat  agtrc  ii.m  y.dttutil.l.tx(tpliont(<-j .dtfideiuff.i  feruo6f.^uutn 

iiliim  cx  ftipnlationc  iis  vcrliis  fiuttx  fiipuUtivnt  ie  Prdior  tnftd  SCTrtbtU.Tutn  vcio  quid  ll  agat  cx  fti- 

ratodf[.it.\os\'Ctu  nonncg.^.nuisquidcin  a^i  cx  h  ic  pulationedc  rato  ,.wiicquamfucrit  condcmnatuj? 

itipulationc  pollc,  ncc  taniuin  dc  lado  fcii ctiani  To  cit  cnim ,  ftatim atquc  dominus  ccriiorfadus 

dc  iu:e,cumvcrc  coniiiiiira  ft  pnl.itio  lit,quod  vim  latumnon  habucrir,  fi  modo  If  mKanu  hoc  incdli- 

jntptcicndum  clt  /.  qui  R< ni.t  i ;;.  §.  .igcrtm  & p*f.  it  pas,&  curo aiiquo  tcmpcramenco &  (pacio cempo- 

ftrh.oliU.miA  \.C.itiomr  crcemtnttffitpul.c^iii.\ii:.\e-  ns  nccminimonecmaximo,qiiamuisfccuraquan- 

runi  cft.domiiium  r.itum  non  habuiHc ,  atquc  ita  docunqueratihabirioncobftacura  iu exccpciodoU 

cxLiiiflc  condicioncm  rtipnlationis  vt  tnd.^.  .fyniu  tinh l.quot/rim  ii.^.lulunm  R4t.rtm haba.  Ncccxpc- 

itV/«/Mn»-^c(lditimu$,vtmaximccom-  dbndumcft.vtfirjturlcntcniianiliincafui./,^*- 

nullaftipulariodcniliil  tamcii  cx ca  coufcqtii  fti-  furaieri  ^.vll.tod.iit.  Jnquo diffcrthxc  ftipuJatioa 

piil.ut  r4mpoHc,cjiii.i  niiiii  eius  intcrcllc  vidcripo-  ftipulationc  amplius  non  periqux  non  nili  litcco- 

tcA  c.\  hoiiclcacjufa ,  lcd  raiuuntcx  caufa  pctiuri|,  tcftaucoraitciiur  vtbcnc  Accuriius  notacex/.4/n- 

quifinlioncftiftima  (Sc  cutpil!itiu  cft.Mciiusitaquc  flitan»npttii^.tod,lit.  Quis  hoccaili  curpitudincin 

facc:ct  (i  cx  iiipulaticne  non  3^crct,(cqucinanit>us  adoris  dctcxciit  i  Non  orgo  verum  cft  >  quod  vulc 

fumptibus non  vcxarct  vt  in  Ij  ccie  l.i.fupr. dtinoff.  Banolus  in Ipccic  huius legis,  Agentcra  cx  ftipula- 

ttfi.  illudvcr61on};cabfim!inscft,quod  iidcmin-  rionc  dc  rato  ctiam  poUquam  condcmiuius  cft, 

tcrprctcs  addunt  ducc  Accurlio,non  polTc  procu-  detcgerefuam  rurpitudincmianiab  alio  dercdam» 

ratcrcmcxcartipuiationc  conucntutnobiiccre  fti-  fuumqucpcriuriam.Nam  ncc  viiaturpitudocft  c- 

pulatori  turpitudincmpcriiKi|,cum  ipfccidctutcric  lus  quicondcmnacuscft,nifidepctiurio,autcxalia 

tirg.iquiturflfft  iG.tfiJ.  Qinfi  vcro  periutij  Luiuspar-  caulahmola  condcmnatus  fucric  l.futitC,     i.  & 

ticeps  fiicric  ,is  qui  iulittr.indumdecuiit  1  aut  quali  pafdebitqHi  noi,iiif4m.l.inf4mtm  y.dtpttblu.iudic.  Sed 

idcm  iit  iuliiiraridiim  dcfrrtc  &  pei  i  irio  conlcnti-  tocacurpitudoacioris  huiusincocft,qu6d.igcnsex 

rc,quod  ridiculum  cft:nili  ponis  dcfcrrequcm  iul-  ftipulationcdc  tatojiuc  iamcondemnaaisfic,iiue 

iuiaiidumci,qurm  ccrio (ci.icpcieraturura,  ii  hac  non  fic,nonalitcrpoccl^vinccre,quamlidoccaci- 

partc  Thcolcgisiioftrismagi5crcdimu$,Tccrcdcrc  pfcc^c  iuoperiurio:  probandofcilicct  &allirman- 

dcbemus  quam  prudcntibus  noftris>qui  cihnici  Sc  do  ie  debere  ,  quod  antca  non  dcbcrc  fe  iurauerac 

p.igani(u'.'iunc.  Ncclanc  quicquamcaulz  eft, cuc  vcfupra  cxplicauiinus.  Dercgit  iuquc  nunc  pci- 

Ecicrantisturpiiudincm  allcgarc&cbiicercprohi-  mum  fuani  turpicudinem nondum  ab  alio  dctc- 

cnduslit  i$  ,qui  iufiurandum  detulitciim  rcmli-  d:.nn,cuni  agit  cx  lripularione,ciim  nonalicccnec 

cir.im  feccrit ,     Irgibus  pcrmi(Tam,quibu$  tamen  piiusagcrc  polHc  ex  ftipulacionc  dc  rato ,  cjuain  fi 

liihiiplaccicpotcft,quod  iit  turpcqnandoqiiidcm  prober  ftipulationcm  cilc  commifTam  qux  porro 

primiim  legis prxccptum  cft ,  honcfti  viucre,  cum  nccaliccr  cotninifla  vidcri potclt  ad id  quod  inrcr- 

quo  piignanc  omnia,qux  turpirudinis  macuUm^  eft,quam  ii  ador  probct  fua  iDicrclIc :  quod  ipfucn 

panicipacioncm  ahquam  habcnc,  vcl  minimam /.  dcniqucnon  aliter  probarc  poccft  ,  quirad  noii 

filtui  15  & pricti.inf.it  coni.infi.Lgvttr4liltr  16.  & fiq.  modoartirmct  [nemo cnim  cx  fola  fua  adfirmario- 

it  veth.obL\\\ud  ccnc  non  diiphcet  quod  Bar.notat,  ne  condemnationcm  cxtorquere  potcft] fed  ctiam 

ncminipcrmittcndum  cllc,  vt  turpttudincm  fuam  doceatfcdcbcre:quod  cilm  facitnociplodocetdc 

allcgctadfundandam  fuara  intcntioncm<f./j;iiij</t  fuo  pcriurio  ,  acproindc  nonniii  ex  inhoncfta& 

1  i.dt furi.Lmtrcdlnn      touit.CM cond.tbturf.vil  in-  tut pi  caufa fua intcrcirc.  Qui rcs inurilem&  incffi- 

iufi.c4ufi.tr4!!ftlliontfmU4  io.C.dttr4nfi3.  Lficredtio-  caccm  facit  ipfius  adionem,  quamuis  alioquin  ip- 

ribm^.C.dtftruopign.d4i.m4num.  icd  tancum  ad  fun-  foiure compctcntem.£x  quibusapparct  quam ma- 

dandam  cxccprionem  fuam  aut  rcphcarionem ,  li  le  tota  hxc  lcxabinterpreribusacccptafit,totlic^c 

mod^contraeumquiflicricpnrticepsturpitudinis  commcntariorum  arab.igibus  oneraca,  quos  ni(i 

ytinLdttutil47.C.dtiHinitgstfiii.mtnor.<]uiqaccct-  rcfcllcrc nccdlcfuiflct,  brcuiorcs  noshic cilcpo- 

cet  6c  lucro,allcgansautem  curpitudincm  dc  dam-  tuillcmus. 
uotxLviro  K().infr.folui.m4tr.L  ^.hUntimdtdohmdL 
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Idejc  libco  ttf.  •il  Edidmn. 

Cl  itaque  mandatutnfiiit  procuiatori^vc  pecacziUeautemiiifiurandaindetuUt: 
Mdiudi&dCi  quam  quodnuadauim  dft. 

Boii  iQ  totiitftfiiMhni 

videri  id,quoti  vericatis  primordioadmuatiir,  vc 

'    RTat.dvb.  Cut  mandatumeft  vt aliqaid  ficiat,  Papinianus  luquicur  m I  tumpm  jb.i.baei mm  D* 
lOSindata cenfcnuir  ea  quox^ueomnia  anteceden-  Acqui  long^  aliudeftmandarc  proctttatori»" 

tia  per  <]"x  ad  ilAid  facicndum,quod  mandanim  vr  petar,aiiud  vcro  vt  infiurandum  otterat.ldcic- 

cfiperucniiipoteft  vtl^l.i/upr.Dtmrtfd l  odTtm  mt-  nmi  conibiuuut  piOLUracor  ad  agcnduui,  vt  ^iullic 

Ukm^6.lMltgsum('i.fiifr,I>tfr«curdtt.  Ergofipro-  Trgnecondemnanoncm  acque  ira  cunicrjui  folu- 

curatori  mandatum  fucrit,  vt  alh  uid  pr(.>r,man-  dontm  quivero  iufiuranduni  drfirrc  aduci(ano,tu 

datum quoque iriiclligi  debetvt  pcrriuumi  iuam  tellemillumadc6(]ue  ludiccm faciatin  caulapro- 

|N»be(oniniDas&niodi^(|aibus  probarc  potenc,  pmU.infr.QKMr.  m.M&.Mn  itt.m»gno  fe  penculo 

cum  ccrr  m  iit  pecitoremnunquSalitcr  polle  vin-  exponitamitcendilitis.cumcrcdibilc  liccum  cui 

cere»  quatn  li  itiam  intcnnonemplenifllm^  proba-  iufiurandum  dcfemic ,  iuraturum  potius  quam  le- 

netk ,  adiK^6rio  nihil  eoam  tx  patte  iua  pneftante  racurami  aeque  ica  tiiit  viAoriam  fibi  fiifto  foo  cd- 

I.J..C  detdcnd  l  vlt.C  itrtivmd.  l.ti^»r<fued  jffturrtt  ij.  paratnrum  &adori  a^lioncmnK  m,  (urum  :  quoJ 

^fs^.C.itfftifMt.  Atqui iurilturandidelatJo,proba-  alio  vllopizccreadrununquait, c  nwi^v  ijiimi 

oonis  fpeoes  quxdam  eft,&  qnidem  maxima  l.im  ft.f.  mmc  tUuaUtf  bevtilllM^J  GrMU» ;  i  §.^.  M 

erit       diti  iujit.irtndol.  fti  fipoftffifriit.f.vir.fuprl.  fidtiuf  l  vlt  DepdflTnmii  qtic  abcf*,vt  i  l  iiu  jn  ii 

tm^iio.tnpruu.tujir.bet  tu.  Lrgo  huicpcocutatori  delacio  C  ancrcrdcns  qnoddam  n  c.  ll  i  u<n  ad 

snandaturn  qnoqueincelligicar»  Tradprobandam  obrinendnm.-vtfitprxp.iraconu   quidpocikt  ad 

prtition  m  |i  fiarandii  adiicrfario  dcfcrat.  prj  fcr-  incurn  ndum  d:u.,!uHii  liLi!.  fju.uiniis  pei  a<.ciJens 

tim  li  aliz  omncspcobaiionei  detiaanc«  ciim  eo  p  flicetiam  ad  victoriamptodclle ,  li^ua  loiie  e]( 

ctfii  hocipfumertamcntoripetmitcarar  ILnMpr^-  canfiiconcingarraroctti  iafiiifandnmdelatumeit« 

filR^yinfr.bH  tit  vt  diximus  ;id/.iw/*r<<»rf«m  i.jj  fi  rcfcrrcm.i!  t  C]  li  uirnrc,  cuni  VCf^quideCulil  mal-. 

iNtN' (kfrjud.  DecProcuraion  diligenter  cuftodie-  le  lutatc.  ^jMd  auccm  obicdntus inliuiandum  h%- 

di  func  finesmandat»  Uiii{pMA'\i^jM«wto.Nefci-  bece  vim  probaftonit,ica  &ni  eft,(ed  pio  eo  qi  n  iu.> 

licerp'usvnquafaciacqu3meiniandacumlit  Tan-  rauit.non  pru  coquide.uli^ili  exaccidci)tc,h  iu- 

tum  alieft,via;uid  quica^am^l^ntdebeat,  quMu  race  cum  concingat  ^ductiario  refeiete  vc  dtxunUs. 

4|uod  ei  maiWitiMil ^^ln^<irtMitjiiq'niPib  q  m  pro-  Vetnmigirdr  eft  quod  htc  Vlpianns  icribjc^fimaif 

Ciuitoc finesmandatiegreditur.pcnndc  falfus pto-  datu-n  lit  procu  .irnri  vt  pcia  illc  ver^  iitfiiimndtf 

Curator,&  vtfiartoliulo  ;Uitut,tiinditUS&Uiisefte  dcidtc  ,noamud6  pluscum  fcctUc  qujm  mandn* 

inccUigktur ,  acfi  nuUum  penimvraaidwtfefi iiabo*-  nunei  fiienr.ied  eciam  alind  fecifle  quiim  quod ci 

Xec»iicuci  faliuin  p'  ocucarorem  poiTlimus  &'debe-  mandatumcdrquomodo  ctiani  lolemutdiccrcnon 

muaeura  diceie,qutraflquam  pcocatatoc  e^egit  ceneri  iidciuliu«ecn,  non  foliun  &  in  ducioiem  cai^ 

flccepit  ibluciDnenifCilm  ad  agentlaiiidimtasat 4i6-  (am  fe  obiigauertc ,  Xed  Sc  mulco  miniks  fiinaiiam 

teutu» f ifit Tt io  L/Mmifm 8. §. I. r<tr«fw»  hifcr. t,  QrtKii.i,fqHmSudumbifrJ)tjkU4i 

xo.  Pavlvs  libro  ad  Edidum. 

SEruusquoddetulityVel  iurauic^  (eruacur,(ipeculij  adminiftrationcm  Iia< 
buic 

Ai  l.firmit  10.  bcre  inrc!Iig;tur,li  non  al-nd  didum  fltin  concrdc- 

RAT.l»VB.Isq^uitnaIceiiuspoceftaceeft,fiue  ii-  dopeculiu,auiniii..)uid  fupcruc'<cr:cproptecquod 

liusfamiiias  fiue  letuos  fic  ,  contlictotiem  eius  cui  non  debcatca  a  imni  ratio  libcra  permanete  (.11* 

fySantStm  eftdeteriorcm  iaccre  nuiiomodo  poccft  htrd.  a  'i.tnfrtnt.tvd.  V  ndc  cft  quod  cui  .idminifttaiid 

tiftumttllu^X^JMfinttifrhtttttd.mtlm  m.Dtr^uL  pecult]  datacft.ctiam  dc'cgarc<iium dcbitoiepo* 

iar.i./vbMinis  %^.ftifrJUrugtt.gtfi  Aiqui  facitdeterio-  ce:i  i  Utbir*  $  i  l.vlt  tn frmaf.tnfr.Dt  n»u4tt  &  Lprtx, 

rem  condicioncmdommi  lcruus,  qui  iuliurandum  .Atqui  iuliurandum  nouacionis  ik  ddcgatiOn^^ 

dcfert.  cimaducrlari  im  fuum  tcftcm &iudicem  cuiuf  lanivim  obfinct/.f/ui  i«r4jJii6.W'."'/»'.  I*er» 

taaatm  c-ufapropna,  vtptoxim^  diximus  ex  i.i.  mittcndum  :pitiirvtiiquecit,umlenioqiiamfiljo« 

fii|}-.fiMr  m.4S.iwn i/ft.ld^mque in  hliofamiliasiu-  familiasvt  uiiiurandum  adueriiuio de^rac »  de te 

riseft.vc  dcfcrcns  iull  i  andum  huc  ipfo  dcteriori  pcculij:i  (lUill  cxdommi  vcl  pitrisiui  vo!untarc,pt 

^ciat  condicioncm  pacris.  Ncutri  ergopermitten-  m  LqutiftiHtu  yytnfr.Dt  /«/«/.njhilqi  aliud  ei  prohi- 

dtimeft.vtd^fcrac,nilipatreveldominoiciente  &  bitueft,nifivcd<<net,quiadonaceperdereeftl.)iiMl 

confenricntc.  Nec  quod  circa  rcm  p:  cnlijrc  m  luf-  ftmtl.j .tn pTtnt.ittf  Dtder.At.  iicnti  drximus  ad  ItufiH*- 

iuc4ndvim  delacum  iir,adtem fixccre  valdc  vidctut»  r«Mii«  i7.$.Wr.Afr.Poircprocuratoi£  quoq  luiiuta* 

cdm pecnlium  noo  fic  filif.mulco  nunus  vec&ierat  dndeftne,fi'uberi  habeacadminiftraticmcfiaeto- 

niliconniucntibu-  oailis,  vtSencci  dictbat,ieuc-  tonim  bontjrun  li  jc  foliusciuscaurjin  quadefiS 

ntameninagi  fitpaciis  auc  dominii.).$./(tf  vtmm  tat.  Quoniacxdominivol  mratc  hoc  facerein  cl- 

ipMriijtiifrm.fkfrJhiiimt  lH^  Peculinmeft  |iaitur,quit«iemdtanrSqaeconoefiit  poteibiceml 

tufillum  qnoddam  vcluti  patrimo-  ium  filijfami-  liblo;  dcbet  iirputatc  dnminu^  cui  fiuc(cruo'»»o 

iJivvel fciui  a  tattouibus patcin!.  &  doniintcis  le-  £ue  procuracorieapoieftace  concellerii:,  cal. n>que 

paiatiim,dedaAotantibneuq<  ud  pairi  vcl  domi"  adminiitratorcm  rnrfi  (barfi  etececir  i  l.i.itlt  fnfr, 

T)o  dchctui  t.dcpijitii.i  rltt.fr.Deptcul.  Eiufqucli-  Df»««.ExtTacaufipccuIi.iic  idp  :t  co!>fuc  quod 

bctamadiTunutratiouciiiiu^milias vclfccuus  iia.  indubitandi  caci^ne  ^ttUiimjii.  iNion  uc  lola  cauia 
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pec  liatiKjeclcxloq  litor.qii» ncuthccpARevtm  Wncquccx  cadclacione  quafi  ex  contraau  'crui 

adiu  Fcicoitinibusic,  aran^efl  acxtcciscaufii,»»  depecuiiotenecidebe(:quodiofiliQ6jiuiuuiiCC- 

ea  dcni  >cnii  qiiam  tiliifamilias  condicionem  ft-  lamettra  caafiutt  pecaliairni  iiiiiiinuidumdetiilD* 

cic  itffiddfx puiAiit  ii.tnfr.  Exuaqown  fi  'ctiiu  luf-  rit.diueifura  eft  ildtftfiti  j.    fifilimfmituii  u^r  D$ 

iar^ndn  ndrcnirnc,  auc aliter  nouarc  obJigitionc  fKul.  jUod  Accurfitis  noftcrnoniotellezir.vcdic»» 

iioiuei»,nonioiuniratMmidhai>cnduinnoadl,  masiddJ  quidMmAungcljiMikti^M^JHmuu 

ii^GAiv»tibro|Jui  Edi<5luni  Ptouindalc. 

Vic  enim  folui  qaoque  re^  poieft ,  &  nouandx  obiigadoxiis  i|u  lui> 
buic* 


H 


Adt.  Hmettrimxu  Mi» ,n  8e  oMeae lecd oHlncs  l  mm^hfmnatl 

iunci.l  I  i"  fi.Dtrtgul-  iit/.non  co  minus  tam -n  vec» 

R AftWiJiifittnnduoi  ettam  nouationis  &  de-  iutis  rcguia  eii,&  cooieqiiencet  oon  potcil  aon  tS» 

lc^ciooifCDiurdamvimobttner,vtpro)^imddiii-  fc  bonaaijo(|iiKC«cttiiiiiicK,  ■in  cjbn  tra A»- 

maxnr/.fCiiNr<ijfc     ^  vli  kfr  hoc  ttt.  Atqui  non  id-  tur  cafus  aliquis<|Oi  fit  dr  numcro  cxccptoTum  vt 

co  nouate  vetercm  obligattoncra  quifqaam  tcdc  ini.lMU  ritiifiefjjmuki.  Maic  igitu^&  nimis  au- 

potcll ,  qu6d incrrdam reddei iblaatnr  f  «mimIi»  daAet  AccurftUf  noAer carionero  lianc  larecon- 

i^.mnU,l.cutttili\o.U'fi  DeneU4t  niufque  rcicxcm-  futti  malam  cilc  fciij  fic ,  cum  accommodanda iic 

plam  adfcnur  tn  diQ.  /.  M» Ut»  in  iiis  oui  m  nolirA  ad  Jegem  przccdcnicm  ,  in qua  non  de  alioicciiB 

potcdaie  funt.quibns  nGti  inte^  dfi  fiiluitnr  4|aod  iraAatar  quam  qni  admimftnciooeaf  pecttb|  hcF 

•bipiisciedinmicil,cumtamen  ncmo  eoium  prr  buciic&quidett)  libcr.im.Dc  bocautcm&ruoda* 

ienouarepHofcm  obiiearionemiure  poifii.  Non  biutoemoqiiiaficiiuluieipoffit  &  nouandzob- 

ergubonarario&confecatio  eft.quxcx  raiocd-  ligtcionisiushcbeit  lvilr.iMi.i  fKotf/rrMMi  )f.ii^.OC 

&  itir  m  hac  lcge  vt  femus  nouandx  obli^ionti  /(ite.Exaa  cau<am  peeuLarcm  aliiid  eft,vt  dizimuc 

iu^hibc-T  b  id  lulum,  quotl  ci  (olui  quoque  re*  adlegemfM«ccdcntcm,fi(  decoiolocauiotelligi 

iX^  polfi  .Dtc  Kcgula  iuciscft:tum  cui leAc  foi-  dei>et  quodicriptura  tSt  miUmndn  iunge qas 

uimt  cciam  nouaic  pode  iJLm  nai.hi  quamuis  ea  fcripfiiMH  «d  L  n§/{fH  Jb  f*  iMw fifr,  ikaL  |iv« 

iegulafiia$paiiatucek^^cioaeiiUMiMA^6'd./.«y  jmm 

21.  PATLtrs  libiD  iS.«d  fididani. 

Vidam  putant&de  peculioa^onemdandain  mdominomyiiadoridei; 
tulerit  feiuui  iufiurandum.£adem  de  filio&roiltas  dicenda  fuot. 


jtdl  ^wdMtMti4Mti2.,  cnliaiumvterqueconaaiiaciioccafuiiucezna^ 

tri$.illc  ex  domini  volnntare  Af.fmf  /Snw«.Hac  lola 

Rat  Dvb.  Magna  in  iurc  noftro  diff.-ir ntia  cft    cJilfi  rcrui.i ,  qnod  cuin  feruus  cic  rc  pecu^iar'  con» 
tnter  ^iKmtamibai,  &  fcruum  Nain  hliusiamilias  ttaiiit  IblusdominusobligatarcMilitcr  dcpccuiioa 
cx  omnibtis caufis  prxter  qu  jm  ex  voto  tt  rautuo  ic  conlrqneiuerprimd  per   ac  p  mcipaliter,  cdm 
oblig'tur/jf/.'««f4i>.i//*<  4";.i»Jf.  Dtobhg  &dil.&:p3.-   auu m filiii  fjn  ilias  contrahit,  ob!ig.«tur ip(e  pti- 
trcm  'uuin  a  cuius  potcibtc  cft  obligit  dcpccuiio  mi)  &  piincipalitcn^tctautera  nonniii  acccilpci^ 
l,_fi quii  (um Jilisfdmtlnu  4 .).t*</f  Dt ^uL  Semot  au-  i*l.  fi  9»«  fum filufdmtRM.Atqni  lex  harc  eum cafitni 
leinex  Alis  cuiutjtflibus  ncquc  obligaiurciu-IitcT,   tra«^ai,dcquom  I.  ftrum  ku  frfr  ideftde^cruoiui* 
neqnc  dcmiinaiu  fuum  oblig4t,nc  quidcm  dc  pe-  iucandura  defetentecirearespeculiares,quarum]j'« 
cul  o.quianecnafci  poteftafiio  Depccul<o,  quin  beramadmim^ilrationemhabuit,  Eftenimvtcrquo 
pnccedataliquaciuibsobligatio.Ex  oniia^u  au-  locus ex eodem  eiuldem Panh libco  18.  c4&I(Amm. 
tcm  fctuincc feiuusipie obliganduiliier poteft.Yed  £t liarclexproinde coniungpnda  c6 ilfimm quod 
naiuiaitiutantiiraAMt/SrNCi^i.iMjf.  De  ptatl  cum  &vcfbailiahjiuslegi{dciiionftrant^iie^«ai/w4C- 
non  habeai  petfonam  integram .  quia  non  IiabeC  Buntmin  imumm  £mMi»  Articulus  cnim  &  cum 
caput  in  ciuitatc/.i.jl  F//.«/.yr^./ii(^r.  Dt  t4fit.mimt.   fitimplicanouso  lendit  candcpnons  log  s  (^ccic 
^cc  dominus.nin  quatcnus  ev  cius  voluncate  ler-   tctiaeti.Merii6  igimi  Paulus  nulli  in  hac  ipc*cie  a« 
]UU5>.ontraxit,qu  dnoncuiuingic  nilicircares  pe    piofcit  diffeicncia  i')icr  filiufamiliis  &(eraii,quS 
cvi\mc%l  qu»dftrttu$  i\Dt  /»/Mf.Aliai'.;irurliJcpaite    ramcnagnofcit     conftitiiir  Vlpianus  in  d-^  fifittm' 
coutlit:icndacftfi!ijfamilu$ratio,aliafcrui.Vt(ili-  faimlUt,  quia frji.^.\c  co  loco  dc  hliofamilias,aut 
)lilis£tmilia\  quidcm  iutuirandum  dctuleric,exeo  icruo,quiiuiiurandumdetuleritderenonpeculia* 
iurciurando  pofHt  adiu  dcpcculiodaricontra  pa-   ci.  Atqueita  Vlpianus&Paulus  conciliandiiunr, 
tieni  quali  cx  ca  caufa  cuni  h  iofamiiias  contra(5tu   non  qtiomodo  putat  Accurfius ..  c  imminifccns  a- 
KiliSt  VC16  ietuus  detulcfit,  aliud  dicendum  iit.  At-  pud  Vlpianumiion  lubuifte  iermtmiiberaniiticcu- 
que  Itadilcitc  fcnbit  Vij  iaiuisin /.rf<pe/?ri  ^  If.yf  jf-   iij  dmin-ftratinncin  ,  .iinid  P.iulum  habuillc:  Vcl 
)|iMrpMuiwiM^.D<f<(M/.Dcc.Diifcrcn(iaq  tdemcft  hicdclanim  fufflciuhutandum  a  cruocxcraiudi- 
fncei  iiliuinfiimilias  & fetuum  in  rebus  non  pecu-  dam,ibiver&io  iodtcioquod non ficnteum  filie* 
li.iibii   fcfl  in  prculia  ibus  niilL  cft  quoniamv-    fimilr.is  ir.i  &:  ru  (r  inoconfiftcic  porcft  cx /.  mu!t«, 
tilitaus  dutninor.  m gr.uia  pciindc  capax  eftfetuus   maffi i^jafi.l.ti ftrut  >o7. Dtrt^Mir,  qux omuia c6* 
acq  e  fiiusfsin<i  .>i> n  t>cndipeculij  Jcexea ctufii  inAiria<ant&abvariafq.loci5cienltt&vieiliisafie- 
'cootiah«iidi.adc6qae domtnamoblipadi  dt pe-  aa.Ugeqaaediiimtts  u44,ifiMm  Cc^m" ddlftq. 

aj.Vi.- 
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if.  Vi#i  AMVi  Lbn»  •«^dEdidam. 

C I  reniiis  tuniaerit,dominuin  ikre  nbn  ot)ortere«exceptio  domiiio  inJulgelifi 
da  eft>(Ibique  aduedantts  impuialbat^qai^nio  dcculic  iuliunnduin. 

nem  habcte  didmtLverbum  rtidaidi  vtritr.fi- 
>.     MdLfifeTMtM^f'  ErgoquodiPaolofcri^ttuiiellfcjUjb»^ 

-  xo.ftpr.  luiiurandum  quodrcMiUsclccuIit,  velad- 

.JlATJ>VB.Eaderatah0eflc<icbcc,vcVidetm)<lt'^  aetfariodefcccncc pr^ (litit,(cruandum  cflc.tipecu- 

ll^tendi  jianfiiitandi   accipiendi « c&ni  did  (bieiifc  lij  adminifttationem  liabutc ,  non  ita  acapiendiuii 

contratiorum  candcmcfTc- difci:  linam  &  corrcla-  cft,  quifi  non  lliccr  (ctuandum  llt  iufiutandum 

vaotamUuCJiicKfr^M»ii.ta.vlt.  Acqui  Ccruas  rerui,quamltiuraucciccircacempecutiarem,cuiui 
Ik^m  iofiiinndttm  non  poteft  t  m  ladttcoad^  \  liberam  habeac^dminillrKMiiein  t  ^aothbdo  in> 

ttooemdominifuidcccuorcm/./vex.iii//.  niH  in  rc-  tclligcrc  videhir  Accut/iusi  (edficpoiiusvt  inrc- 

b»  pccuJiaribas  quatum  liberam  habeacadmini-  buapecttiiaribua ,  quacuin  libetam  admutiftcacto- 

Attcionem/^Snn»  ao  /apr.£rgo neeimne  poteft»  th  newleiww hdbetfine ivfiarl^am  fetntt  detnlertri 

iriwM  fiilkeiaoafecniianbuSjde  quibus  {'olish^c  fineiillftucrir,omnimodo  id  rciu.indum  lic.in  tebus 

kx  incdligendi  eft,  iie(|ueeK  talt tuteioxando fcrui  vcr6  non  pectiliacibus ,  nou  xquc  feruandum  lu 

qui  mrauicdominaindatenonoponeDe ,  cxcepiio  quodfinitasdenilitilcTiiandamtamcnfit.quodi- 

vlla  dcmmo  accommodanda  dc  indiilgcnda  eft.  plc  iurauit,cx  tatione  quatn  diximu$:&:  qux  ab  Vl- 

Df  c.  Meliorcondiciodomtni  fieripoceilpeclec-  matiolucad&inir«quaEaddeJationcma  (erqofa- 

uum ,  qucm  n  poccftate  habet,  detertor  non  po—  ofaun  non|ictInaeaecoittiniBdari  poteft.  Cntctgd 

leftlMMftW t)tdnwi«i.(cr  Ficaucem  mcliorciim  pec  inquics,ita  Vlpi.inm hic loquitur f vcyw» dWWW m 

itrmimex-cptioatiqua  vclcciamadliodominoac-  iiUfjmi^^.  quafihoc  tus  ilt  ex indulgencia  magts 

#uintui :  deteciot  autem  cum  iecuus  lufiucandum  quam  ex veta  ihciaqac  iucis  cadone/Solec  namque 

defertaduecfitiojltoa  qniffcnminiadidOiVt Accur-  tndulgentia  oppom  inric  i^ori  IdUn  auliti  i6.  yu 

fius  ad  If  gcra  pracccdentem  notabar ,  cum  id  fieti  txfrMuttftttftx  fanc  ita  eft.non  quia  non  fit  ex  iu- 

non  poflfit  -  &  c.upetfupponendi  fini  tcrmini  ha-  lisngote,  vt  pcrlcruum  &  adioncs  Jc  exccpciones 

bilwl.Wi»»y»'y'ft'^^  '-*'^'fc^*»'P>^'^'^'""^ '  ^  diMi^oacqiltnntiir,«oeqaafitttcarcnonttcfiidi 

&  m  l.  ft<j.  Kcc  habct  iuftam  conquercndi  caufam  magi^  quim  iucis,eorum  autem  quae  fadi  func  e»i 

W  qui fcruo  alicno  iufi  randum  detulit.  Sibi  enim  iamfetui  finc  capaces  LfwfeTum  ^\.it pttuLlqiu htri- 

d^cclmpafittCfCorvltto  deruleric .  cum  aonco»  A 44Ji ewwte. vi»mr^.  Scd  quia  luiiurandum 

leteair,Kirctqiicaiit  fcire  dcberctfututam,  vtex  nontantiim  conuenri  mi  ,  fcd  ctinm  iiidicij  adco- 

wfcfviittrciutando  cxceptio  domino  acquirece-  querei  iudjcarx  tiilhi  ubtinct/.  \.&tfufr.L  qul  tH' 

liit,8e^aideiRinnm>,  vtiec«cTaomniaqucp«e  nftt^Jmfkunfr.bvdU.  Vndecft,  quodquino4 

letuum  acquiruntur  cxrracaulam  htrcdiraris /. «  compelluntur  in  al  c|iio  lo'  o  iudicium  accipcrc, 

imHil.i^- A^^ag. tr  d»mm.Lfnum  vtt4mK.bt.it  necin  co  iurarc  compellendi  'unci<.i.nif«r  S.vlt. 

Uihj$UigJlmi8Xtpiiiii^iii>ttjit ut^JmdMlttigiimk  Cuiconfequensed  vtnecaliaseziuciiiiatione  ad 

ciim  ncqtic  cxaccidenti  fperare  aliquodcommo-  iurandjm  aJinitti  dc bcat ,  q  lam  cum  quo  poflic 

dumex  aelatione poflic is ,  qui  fcruo  iufmrandum  eiiam  mdicium  coniiikre,  vc  lex  eciam fequensin. 

defetttquiafecuus etiamfiinrare noIic,rtfei>e la-  &ni»4iidalfSiiaigitatdamtnonecelIacuieit,tileia« 

mcn  non  potcft,nonmagisqiiam  defcrrc,  / prcx.tnf.  ris  ratio  fuh  cuin  damno  adficiat  vtin/  ?.  de  (ipd' 

iecuitdamFioicnEiaai».  lc4^oacro.  Vecbunienin  r4t. in care in  q^uanullum  damnnm (cncicevidca- 

«ftr«nl»  eiiam  «Hmiliiii  figniBceflblicm  boiniinec  cilr,ii  qiti  dctnlit .  qnippc  quod  noonifiet  cidM^ 


Mi 


IVlto  magispro(ieric  patri  religio  fiiij,cum  quoetiamhsdidiiincOhnftert 
^poteft.Ipriautemreferencesyconciitionem  eorum,  quibusfiibiedirunt^ 
non  iaciuQt  (kceriorem* 

fcb  acquiri  domino  exceprionera,rion  ex  Indulgea- 
^d  lJli»lt»mdgu  tia,feacxmeroiunsrigorc.  IdqueeftquodPauIus 

hic  faibic ,  mulco  magis  prodcUe  dcbece  ^i  telip 
tl  AT.  DVB.SCDBCiD.cadem  eft  qiix  ad  legem    gionemfilij  quia  cum  filiofamiliasctiaiiiiudicium 


^li..     iNIAl    ^VH-^W    WUItl    ll.lllill-'Iivai-i.ii  u  VI  V  1  L«,i.m.  iv^l-kUiia    •».**.  i  \- 1  ii.  v  j    *t*nM.»— --  —   j  ^  

iltiain  «ara  iudicium ,  fci  ua'ur  cx  iqdulgentia i^t  «tum  cft  in  P^iwi.  flmtM.  aut ,  v t  vui^ata  edicio  ha- 

laHUidum  fecui ,  Vi  dntimas  «i<  tifmetL  NimJxam  Wt  iif»t»Ui  rpamm  cnim  incetcft  cum  defecat  ec- 

quia  iudicium  cum  (eruo  ron  potcil  confiftcrc  /.  iam  is  qui  refert ,  vt  proximd  diximuj  cx  /.  vcrbmi 

mttififmU'7.  dtrttLiur.Li.  i.fifarim  uifr. itftfuL U  rtiiaultg^M  Mri/i;jri^£.]condicionemeort.m  qui- 

Cttm  fiUofiiiniliiU  poteft  I.  «mi  «r  ttmd^  f7*  bnsfidriedi  fiintnon  fitccre  dereriotein,  ofiendie 

miiliJftlo»gn»ti.p.t  fuvr.dt iiiiUc.d.l  i.piitittftribit de  manifcfti  Icgemhancloqui dcrebus  non  pcculia- 

^ful  l  fihmtfanaUm  49.4^  ttdtm.  Idcoquedi-  iibas,ikuc  &pr«ccdcAccm  cui  hxc  coniun5{iiur» 

]^uincftfi»iarimfijiatiaimifilM  Jalfiwi  «ainid&t»  ii«a|K)lIcfi»b^ 
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leniamdefcrre  iufiurandiim  dc  rebus  peculiari-  dicioncm  inaliis  caufisnonpoiruncJ.m^/fwy.C.- 

biij  qiiniu ni  libcram  habcnr  admmiOrationcm/.  b»ctit.l.ftrum^l.^ij,CMfiidd.iniMibtniiu^vk. 

fenimquoddtttilit io.fyp.N»m  ^  in  huiuiinodi  tcbos  wf  dtuqJmtiiiiMi  l^iK^mM6.mfmcfJ§djmJL 

deie(biMn&ceRpdiantpamtvdaoiBiiiic«m-  «wfcrniJi  wfrfJir. 


IJ.Vlpi  ANV  s  libroz6.ad  Edj£kum. 

SEd  &  fi  fcruus  meus,delato,vel  relato  ei  iureiurando,  iuraritrcm  dominici!! 
(e,vel  ei  dari  oporcerc,puto  dandam  mihi  ji^onem,  velpa<3»excepuoiieait 
proptct  £eiigioaeiD9&  conuentionem. 


M  lfed&  ftfiri*»'  nioo  indiUgemiis,w«  h 

Kniiaetnrcicxccptk),  non  pngr.at  omnino  ciun 

Rat  DVB.Qupdcontiamioncmiurisconfti-  tarivnKiooe,quiaiuiiurandum  &iudiaumreiiett 

tutum  vel  rccepmraeft.benic!!!^  flcex  injiilgentta  <liffenint,led obid  danamtvidemr  ndn  e&rcct- 

lion  facilc  produccndni!i  cit   d  cnnfc  qiicntias  /.  picr.dum  fiimmo  iurc,  quod  iufiuranduro iodicij 

qtttivtrh  n.fupr  diltffbA.quttiqotUi^.t/tfr.m4Hddt.  inAarobtincat.  Cztcrum  qiUEratio&tequitat£iH 

Atqui  conirarationem  intis flcezmeiaindulgen-  dt, vtdomino  pcrieniDm  ioiaottm  qoxri  poffic 

tiarecepnimeft,  vtexferui  iorciurando ctiam  m  cxccptio.cadcm  facrrcdcbct, vtfifcruusiuiauciit 

tebtisnonptcutraiibiuexccptioacquiraturdomi-  remcdedominiivcidominodap  oporfeie,di nda 

nOiVtdizimosadduaslegcsproxime  i  tccedentes*  lttadiodomino«vhidicatioqaidrmptiorr  caliifi 

crgo  non  tam  fadldiUlld  quoquc  indiiln^cndum  poflldcaiis,q  jiiufiurandum  drr^  lit  conna  quaOI 

cft.vrcxciufinodiiurciurandorcniiacqmratuido-  ponit  Accuriius,cundidioau>cmpotlen  >re>qtio-> 

irino  ctiam  adio.  Difficilim  cnim  acquirtmmra-  mododaret>trezceptio ,  ii  pofletiJia(offiGeie-,tiee 

&oncs  quam  exccptioncs,  &  rctcntiones  l,t.  vifi*  aftn  nc  ciominus  indigcrct.  \i<q<iepr0pterrtltgt$ntm 

itfi^or.Lfi  fftm*  i^.itif.dttendia.ind.  Et  quoddid,  &  (MiifWMWiM  vt  addit  Vlpianus,  quia  nimirum 

folct.ci  cui  damusadbonem , multoroagu dardam  tnOarde imeiuruido ConiWlitioriBlinon  tudida- 

eflTefXceptioncm./.inttifw  i^-^.^  aAtmmitrtfiul iur,  li.vtdiximus  Omninamqaccaiilfibidebetimpa- 

/.I  S.yduumilt  /fjpfr^t.oftcndirfarijnonpoflcbo-  uicis,qui fcruo iuliunndnm  dctttlit,  nec  habet 

namclK  coniccntio  rm.  vttui  daturexccptio,*-  qooddealio,  qiiimdeieconqaenitar^ymiiii  if. 

qui  ac tam ^dM  daodalii  adbo.  Dx c.V bi  cadem  jHft,  Simile  quodammodo eft .  qaod  iodicui lem» 

rafoTrgrt.  fiuc<uns ,  fincarquitatts.ibi  iusidem  pusjquodexindulj^cnna,  nectamoonin,qudin 

confti  iien lum  clt  vulg  l  lUud ii.fufrd4dl^  AqutU,i»  praerer  iucisrationem ,  condemnatis  indulgefur f. 

§.9'4tttum  wf.dit  imufl.ruft  etiaminiis  quandoqiie,  «Iai«ibii6.§.ijiifr.ii(  («Mfflq|Q«.paiiigitur  ctiam  ad 

q  c  luicfingui.^ri  fiuc  conftirntafiiicrecepta  funt,  eosquiin  iurcconfeni(unt,tanquamadcarum  fi. 

l.l!ngHUri4  ^.ftipr  tit  f)t0x.l.>ieni>ofint II.  &{iii.fufr.  dt  miUml.tirtum  6,i.9lt.i»fr.  ikcuitf^.  Ncmpequia 

l^ib.ii  vii  nun  r.^.m  contra  quam  prxtcr  tationcm  confcfTus  in  iurc  oro iudicaro eft,quiliiaqaodami*' 

iniia,qaaklioceft,de^aoagimus.Qiipdciumdo<  modofenicncia  ammumhJtiM, 

Pav  iTs  hlico  i8.ad  EdiAiin. 

QViiurafTcdiciturtnihil  rcfcrt^cuiusfexus,  xtanTvefit.  omnicnim  modo 
u:u(lodiri  dcbct iufiurandiim aducrfus  eum,qui contcntus  co,cijm  defer- 
Tet,fuii.<|uamiiis  pupiUusnon  vidcaturpcier<u:e|  quia  idens  Mere  non  vi« 
deatut. 

fbrion  condicione  diiUt  1.  FiiIdMie  7.  i  ^Wfiifar- 
jtJl.^l^Unffi  Z€t  duttnnfr  qutb.ex  (4ttf.inf>9jfcf  eM.Eniu^mmsAliiiS  di' 

fttnguirolcatinpupiilo.anfitproximuspubcnati» 
1Uir.DVB.Et  demom  iafiortndiimdefetripo-  flrdtolica|MUinicne,id  umenadeapeninet,quaB 
tcft.qui  fivclitetiampoflitpcicrare.  Curenimdc-  nonmagnammachinationcm  cxigunt.vtfcriptum 
fertur  iafiurandum ,  nili  vt  mera peierandi  malit  el^  in /  quidtnim  i^.&iHt.pr*ttd  fuprjUdoU.c:iii\dz\i^ 
antioliaiandam  icftne,ani  fficcumbeie,  qoim  iu-  «em  nuioRm  cxigit  macjiinationem  qulm  petid- 
iMC-l  qimfubttndicierre^.tr.fr  dt  cor.du.iiifitt  l.tUud  15.  riilm,5canlmotp«icrandi[neccnim  fincanimopc- 
$.it«fr,dectujlht  pttun.  Alio^uiclTctftultiiriraus,  ierandi  petioiiam  fit  ]  quo id  quii  jra^vtpne*^ 
qai iorare  ex  adnerfiitff  ddarionenoUet , atqae  tta  «enn wUgionit  non  tamim  •aact&rioiHodat 4ed' 
vinccte.fi  ccrtu^cflcifcnonpoflc  pcicrarc.  Atqui  ipficdam  Dco?Ergopupillusquiaj)cierarcnon  po- 
pupJluspeierare  oon  potcft ,  quia  is  folus  pcierat  tc(l,ncc  iuraic  pcMSe  czedcndus  dt  Poteftquidem 
qai  fciens  t^llii  iVt  isepins  iam  dndmos  ex  vetere  il-  pupillos,vt&;  m«lorqaiKbecfitUhmiaiaie,iiNliimi 
laiui'iiur.iiidifarmula  cuiusintercctcra  vcrba  hcc  f.ilio,  &  fallcndi  animoacpcicrandi.adttcrbiaaap» 
rnlcniDia  fucc)? /I('n//4i{«,pupil<us  autem  fciens  cemiilafuot»non  adicdiiu,qUjriahonunom 
fatlcre  non  potcfl ,  qui  io  eacnte  illaetiam  qoc  Ai6m'baflBocalibasm«ximdaicendendafunt,ciim 
videtignorarccrcd'iur  l.i.Cjt f4lf.mtnUjLflLil1fr.de  m  h  nis  quoquc  non  ram  infpicicndum  fican  rcin' 
m.&faSt  igmr.l pupiUm  '^JtMcquur. btrM.  Plf&htrtm    pet  ie  bonam quis fccerir, quam vtrum  bcnc.  Dec. 


^ji^rMli. ctriitLdtf4if,atimMmSi»mdm\  JBiqui faiid plaiCMikficiniaciaU^  ijnf. 
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aiitcm  pupillo  iu/iii-  P.iuliis  hic  conc!udit,nihil  lefcrrcctuus  firftftdtil" 

•aaciam<ieoilit>  (enaclcocoiueonuiuK^yipupil-  lecuiiuUurandaindefenur.Omniniodocnim  ca- 

htt  imum^  Nonergo  pupiUillillfiiflil  jilni  ln|m'  ftodiii  iuiianndom  debcrc  aducrfus  illum  ,  qui 

gnarepoibapotcn  ca  lo1araci«iie«qu6d  pupilluj  contcntus  co  fuit.  Pupillum  fancopottec  eioscfle 

pcierare  noopoilic.qaui  necpoflcc con^cci ii pvi-  «utistvt lurare  poOic  vc  t» /.yfr.  f.w.  dt Itterdl. uuf. 

pi llus pcieflidec» fibiqne  debcc imputace,  carTlVo  idcil,qttomodo fiatLcxplicat  vt fiiri  poHlt.Nam  ia 

iufiuiandum  pupillo  dctulctit,  ficut  &:  qui  impu-  -cum  quifarinondopipolTitJiarcquxftionccadc- 

bccem  procuraiorcm  coniticuic  ad  ccaidUoda ClU  ^^uidcni  poteft :  notandus  veio  cafus  illc  cll  d. 

negotia  L).  f,9U.f9fr.demimr.  Acquc  inhioboM  '^.ra  quo  poccftetiam  pupillus  lurarc,  ctiam adib 

accipi  dcbct.non  quomodo  .ib  Accuriio,RartoIo  obligandum,ideft ,  proptcropemt  mcontinew^ 
^aUis  acctpitur.  vt  pwpijius  in  eo  diftinguatuc  ^^oft  imrmroiiEonem  promidas  paicono ,  quinoa 
dnoie ,  qaod  cum  oMnot  felfum  iarans  periimf  ^liiiecitteiu  manuminiirus :  regiUariter  cnim  con> 

prjrfumaiur ftaiim  atqucapparct  dc  comriiio  ex  l.  tracft  Aath.  funintntd puberum  Ctd.fi  Miturf. rtndu. 

0bdt  i8^/ap>.popiilus  camcn  oon  ^uc,qttia  non  no-  Qupdaoccm  addii  P^ulus  nihil  ctiam  tcfcrrc  cuiut 

aic&Uere  JkYctum  &nipctiaiaw  vifkuur ,  vc  aic  jitle]tus,idTiUn  mafculus  lit  an  muiier,  rationcm 

Acondias  ,ancvtBa(tt>lus»  quia  prKfamcndiuitc  dubic^iidi  ftpeiiccx  Tccete  iore.  qiio  «tanc  olim 

obiitatcmm&di  pcopdj .  &qu6d  tempore  iuca-  mnlieces  omnes  in  perpetua  tutcla  proptct  infir- 

incnct  fion tccotdetor ,  non  cnim  ad  prxfumpdo-  miutcm,&  imbecilliutem  conlilij ,  vc  ncc  latis  lur 

liKm  vllam  I^olus  rerpicit  nec  negat  ialfum  elle  dici|  liabecevideancur  adiuriflurandilaa^tatem» 

po(lc,qtiodpupillusiuranit:  nccdeniqiieaitmaio-  Sc  rcligionem  ponderandam  arcenduraqoe  peri* 

fcni  pcxiumptioQera  cilc  pro  pupillo ,  qnam  pro  culum  periurij.  Quaeciam  dccaulf  ftBnuaisruc- 

Baatoteki)ttMvetnm  iiicaueric»ieaabiblai^aitnon  cuiu(bler,facilius  qoiminarcttlit«fiqiiidfori£  pcr 

iridfii  piipiiUimpciecare,  his  verbis  f if4iw«ir^ii^-  imprudentiam  fecerint,  aurpercrrorrm  (iuciutif 

Iwmff  videjtur ^«r^rrquo  verbo  vidtdtur  non  pr«-  liae  £i6kt,  Ci  tortc  de  aliquo  damao  peudiccncur  k 

ianfaioncm  auc iAionem  li .^n.Hcat ,  fcd  vcrita-  errtrftcH  S.&l  fe<].infTd ie utr.&ftdLigm.  Vnde 

tem,vcinreUigamus,po(rcquidem  pupillum  ,vt&  Scnatufconfiiltinn  Vclleianuin  pro  fcrminis  in- 

aliaroqucmhbctpcicrareroaterialitcr,vtitaex(  li-  treduduui  tuit/.i.  l.i.  ^.vtrba  itjqiit  & paji.uifrdsd 

(nD,ideft,iurare&lium,(ednonforrnaliBi)i^idcft.  StnataftmfuUitm  VtUttM.  Sed  rario  decidendi  ea- 

•tiino  pcimnJi,  qnit  fcicns  &  volcns  non  poteft  dc m  cft.cju»  in  pupillo,  quod  l.hi  dcbcatiinputa- 

fitUcte  .  quamuis  hic  quoquc  raulu<;  irpccac  vcr-  re,qui  luluuandum  mulicn  detuiit  vt  in  ififtrum  i%, 

bum  mumar  poftremis  illis  verbis  (juu  (luiis  fdSm  fiifrd  hw  rf/.concencu(qucefle debeat  eo  ,  quod  ie- 

mn  viitttUT.  zquc  vcntatis  non  prarfuinptionisa-  mcl  vo'uitrv  Te«.  ctp.  tjuod femtl pUfuit dt rt^ul.  lur.in 

licuius  cxprimendjc  gtatia:pcriurus*narnc]uc  illc  6.  Diftcccniia.tamen  mccr  pupillum  Sc  mulierem 

HkiyfVhKi  diiinilii iwaqiii fidium  iurac ,  fcd  qui  euidens  hxcdk »  quod  pupilius  peieraie  non  po- 

fcicnsac  piudcns  &  animofallcncli  :  nccalitulcrt  trft.vtdiximus.  mulict  vci  o  potcil ,  quia  &  fciens 

in  maiorc,  nili  qu6dc4mpeierarc  polht ,  pcieian-  tallctc  poccft.  adeo  vc  nec  pailim  Senatufconfuito 

di  quoque animum hlbil«b<cedendat  eft,  qito^  VeUei«H»>fiibnentttmfitmalieribiis,fed iisdonca- 

tics  falfummraftc  conuincirar  </./.4/;ii;.  Atquo-  x^r  qux  dcccprx  fint  ,non  qux  dcccpcrinc  d.!.i. 

niamanimusillepetcrandi  plcrumquc laietm  ro.i-  ftdttddtmum  l^nialm  tiJ^dedfuiuU }o.  uifrddd  SC, 

joK [namin  pupillo  laicre  idco  nun  paedti  qitt  r«AMifi.5J)SrimN*i&Gto^^  drr^ 

lAcoflepotcft]  indcfortaffisfaiftuin  fuic,  vt  periu-  lar.Dcniquc  cum  mulicrciu  non  bcnc  pcr  omnin 

ginRHHipamtom  iit  apudhomincs,aui  non  cx  pc^  tninoribus  comparcntur  I.9U.  mfrmdf.  mjr4.t9d.'ilU 

fa[iipiiontbitt»4ed««  cerriffmis  probaoonibttainw  rir.<ni  SC  rifciio.  nuikoininibipttpOtbxquipa- 

ligct*pa:nasdcbcni/.r//im.C»rf.(/«/)r»6<if.  at  nona-  «ndgfimt»  ,      .      ,  ,; 

piidDciim^acmlateseii^Mceii.idcritdigicur  .         v          .                ,  ,.      .  i 

■  swljjo^i? »«.,'•.»  ^ao»!.'  ,  ir  ""H  <  i.«  .-»1. »  •  •  '  .  '  , 

I  fSipacer,fiUamdaieiioii:opoite»iiiiauermCaffiusi?^^ 
£bo  «iMdun  cioepdooem  iiiri(iiu^ 

fnmcft ,  vc  ncc  fi  poftea  filias  cui  pater  pa^hu  au^ 
^^.SiftHr  jflMM»  ftipalanHfiiiibheRtpacri  «literic,  coaualefiacaF 

racn  conucntio ,  qu«  ab  initio  fuir  inutilis  /.  (i  tiht 
.Rat. o vb. Paccc paciiccndo filio, qucm in fua  tj.f^fifsStmfim »  vbi diximus/iyirj dtfMH.  Pr«ccc« 
poteftaielttbccimlhmeiaoeptjonempoKftac-  ^otofiptiecfiliotiinqiiamfttCinDfiioheredipa* 
qnii  cte  1.& btrtdi  ii.i.nttMtem fufr.it fgO.  Non  c-  diu  eflc  proponatvr ,  quo  cafu  ctiamdiiedaexce- 
nimiicuti  placuit  pcr  filiiim£unilias  patri  acquiri  pdopcrpaucmacquifiia hliointeliigicur, fedun- 
fofte LfUM79,^tu^,tmi.LhP^*fiifinm,  qaamhflieditaiiai&pacriipiiprimiimacquiiia,v( 
^fAWMmtfit.  Ita  & vid/fim  iiliofamilias  per  pacrem  in  I  tMUfdOmil ^.i.U»d.fitJ.fMtr  ilMnSti.fiiUfttt- 
•c^ctpoteftnoamagis^uampcralumquamlir  nwff rr ^ji^ttitftSMitdJ.  yMdnmfw^^ f.fimiiit4 
licclifa«fafflFetfi>iimLi.QN<.f(rfW4»^jiMktt4.«^  4iriwli.iiN^.  Enia  honccailiimiion  OMgiitdtteAi, 
qiir.Scdfipacecfiliofuoqaem  in  potcftatt  habec,  autexceptio,auta&ioacqoififiliopotcft ,  Hei  tan- 
dicpud pa£bisfic,aucftipHlatii«»fciliccc^aodiuja«  qoam fiuopaccs^a^hu  aatik^NiilaaMiic,  quam ii 
<tnonftai,fibinon  filioftipiihlttf paduftieiind"  ^ttafic«tkaneo»bc2cd«vtiHpoj&dabivaacxd.l.jf 
ligituri.  fa«d  dkiturfiarfm  i)o.dnwv. •Mmk.  Nifi  ir^MmioMrtr &tx Lsfifim ir«.Ergo  neque iurando 
ludeaas  vt^^ipfi  quoque fiUoii)liiipofibS n<m ob-  -patcc pniiliopoieft  «i.csocptioiiem  vUam acqui* 
Jigarionic ,  ie«i  ioluiioni»  caaia  iHpwlarionindi>.  lett ,  «immfimindttm  Iwiiearvim  padi.  ftipaltt- 
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aaiohe     DecuKo  ccmneiuntr  «  contraaa  filij,  tam  acqUfri  alceri  per  liberam  pecfiMMfflililcfi^ 

ea Jcin  ciufacfl  patris conucnicndi  quxfilij , fdli-  nlr,y jJiqukl cxotdkwfigri,TtFMla«IoqaiWg 

cet  obligatio  h'iii,c]iiqri  nulla  cfTct.nec  pater  de  pe-  mlMBV»mttJtfA.^KattrM^ftfii  iJeft,pcr  nr- 

"tBlioconucniri  ponirt  /.  ufi  quuttmfiUtfMmtlm  44-  ccfllariasiuris  conTcqucnrias.  qiuccum  iuris  rationc 

hfrtdtftiul  Eft  ciiim  obl  gitiopatruvclutaccef-  ptagnarennnquampoiIwlc£tiiunicumPaulu«iuc 

forii  qu*  ad  ptinabalcm  hlij  obligationem  accc-  cx  Caflio  faibat,  fi  patcrfililimdaK  luyfioporcae 

dit ,  com  illk  adicdione  de  pecalio  ,eftcnim  tan-  iuraucrit ,  &  parri  &  filio  dandam  elTe  exccprio- 

tum  nora  illa  acadieiHoad  principalcm  filij  obli-  iicmiarifiurandi,ab(brdam«dH>iwJiocttuUige^ 

gationcmi^*r/twl/^if.  iiu9iamt$  quitHaluH^-  tc,vtinpatrj  quideni  petfonsclKtdirtftacM». 

teft.  Ergofi  pater  conucntuj  adionc  depecolio  iu-  ptio.in  peifona  vci6  filij  vrilis.  Cum  debeacdnA 

rct  filium  nihil  dcbcrc ,  dcfcrcnrc  infiurandum  co  dcm  claufulae  parfieri ,  flc  vniformis  dctccminado 

quifc  dicit  crcdirorcm,  acquiictiir  cxccptio  non  cxnhJjMl bn mn ^Mw^.  &plftU.fMbfta.long6m 

ttnt&mvnlis.fcd etiam  dircda patri, nec mintisfi-  <|uemciiin»fit, vtex patris luidarando  acquitaanr 

Ho^quiavnicaobligntioeftquxhiblnr-ieirencquit  filio  exccprio  diceiia  quam  adho  cx  HipularioM 

fcfpcdupatrisquin  iit  ctiani  rcipcciu  hiij ,  liccc  in  patris.dc  quaiM4.i./ir«(<mMwrir9.  cr/.f^/crajjf 

fingalornmpattic&fititperfeoa  repincim  conn-  fta.dttnl.&miJLfmitmkftt 45.  i.fi qttktt» dt mk 

ftat.quafi  prcpria cni.irquc  ,  vtdc  cotreorumdc-  eW/{.iiccundnmcaquafdifpataaimusad/fr»jryS^. 

bendiobligationclv>lcmu$diccrc/.j  $.i./.<4»</«ii9.  Scd  tamen  vt  cx  lureiuiando  patnt  acamn  hlio 

iMk.$iif^tie4mi.rtk,*.\XK  in  reo  prindpali  8c  fidc-  poditexceprio,  patrem iurafteopoctec.deoblig»* 

hxi^oicl fi  ttfi*mnt» 4,()  S  vlt.  dtfidnujf.  tunS.lfi fidt-  rioncfilij.cx  qua  proficifcitui  adlio,qi!xdat'.ircon- 

ta^r  l^-frpf'   Dc  dolo,  quamuis  nonignorcm  pa-  tiapatrcm  dc  pcLiilio,  pciindc  atquc  conttafiliam 

cremobligatura  depcculiocx  eonrradu  filij ,  ne-  ipfum  in  folidum.  non  (k-  im  i.iutare,dcbecnon6 

^oepro  corrco  dcbcnd.',neqiiepro  fidciulTorc  ac-  nihi!  dcbcrc/cd  t!    -1;  lul.lcbcrc.  Namnccficti 

Cipienduin  efic.  Eftenimprof  numquoddani  ius  po  cll  vt  paccrnui.  ucbcat,  vique  ad  rincmpecaii| 

ebligationii iCwSSomsjic peculio.  Iiam» cdmcz  <|iiod  filius  in  foUdum  dcbec,  nifi  eo  folo  caia 

fum  iaidnnfHiO  aoqdnair eio^cto fitto ,  non  niliilfit inpeciilio,da qno 6uieaimtd'$fm^lt§a,'ts. 

t  ^Sipaicriuraucritjin  pecuUonihilcfl*e:filiu$coniicniripotcm:fcd&pa* 
tcr  ita  couucaieturjvc  poil  adquinci  peculij  latio  liabcatur. 

£ado  patris  &fili|  ab  obljgatione  correomm  dc- 

'Ad$,>"SipMUri0r4tliHt.  bendi,  qucitaeiivna,  vtquamuisinfinguiorani 

perfonis,  propria  caiufqaecoofiflttd^/. imlliiifM 

I^AT.nvB.  Vnatsnttjm  cx  conrradhl  filijobli-  S  fU  infi.dtdudiurtitd.l.^ttfittiiaitti^9.f.jMmMj^ 

^liOcft,que  datur  conita  tiliumfamilias  infolidum  dttajf.  in  omnium  umcn  pcxfona  ficaiqui  pcincip*. 

jKcontiaparremiiepecttlio, ▼tproxira^  dixinius  hsii.f.t.dtdiuhiitdiLrmhmMurimf^  ieauA 

cx  If.quit  (urttfihcfitnitiM  ^^.infi.dtftcul.  Ergo  cum  Planc  quamuisiuraucrit  parcrnihil  elle  inpeculio, 

pa(ccmtac,nihilelle  in  Decolio,ficut  ieipfum  iii>e-  adhuc  uroen  dcpcculio  conueniri  potecit.nojiTt 

lat  «b  aAfcme  4e  peciiUo,  ita    fiKiini  haAcniu  fi  qoid  in  peculio  fiierit.  eo  cempore  qoo  iotanii» 

faltem,  vtacquitat  cicxccptioncm , aut  dire^bm,  cft,przftariadhuc  iddebcat,ob(bitcnimbacpam 

nuc vtilcm ,  pcr quam  fiat ,  ne  vtiliier  Bc  eflicadtct  cxccprioiuriilutandi ,  ied  vt pcculij  pofi  iufiuran» 

conoeniatar,  ficttii  eoeniret  in  doobii*  leitdJL ).  f.  dnm  pneftitam  acqoifititicio  lulKatnf;  Ncecnim 

jjii/?.<i<</«»i' r«.DEc.Multi»mintcrcfl,an  patcriu-  pccufiumilludcft,  dcquoiuramm  fuir,  cunvadio 

ictfiipct  obligauonefilij»an  fiipcr  adiionedepe-.  ptzibti  iurifiutandi  acquifitum  fit ,  &  quanuiis 

cnliotMioit  cifiiidobtinet, qoodicriptumeftfn  tempoM  lititcoiuelfauat  nnllani  fitpeciihiiai» 

5./nKlitt<ll.illteiuraiido  patris acquifatur  cxcc-  dliotamcn  dcpcciilio  tcnct ,  dummodo  rcmpOtt 

prio,&  qiridcm  dttc^ , non  minus  nlio  quam  pa-  rci  iudicandac  pccuii Jm aliquod  inucniatut  dfW* 

tri,quiac&miafiniandampioTetjtateftabeattir,  fitmy>.i«fr4  4tftciA,  EthcctatibdecirfcfidieftMf 

nonminiisqoamresiudicata  :  non  potcft  verum  hunc^.Tenetucergo  crcditorprobarc,acqaifitum 

'dle^qaancara ad  pattem,nihil  fiUum  deberc,  quin  fuiile peculium poftprariUtum iufiurandttm^e ob- 

idipfnm  venunfit,  etiam  qoantarrt  ad  filidflB ,  nec  Aetei  eacepcio  tnii  naiiiidi » neeaiMiteiidiiteft,  fi 

proindeacqniri,  exeo  iureiurando  dircda  cxce-  patrcmvelitinterrogare,anpecuIiumiIIadacqiii- 

prio  patri,qiiin  ac^uinnitcttam  filio.  At  poiietio-  iitom  ficpoilptzilinmi iufiurandam»  aut qood  cf> 

xecaiu  cum  paterdefiteiitecttdicoie»iucKtatt*  ftdaidemeff,lqaoeemporeacqaifitnmfiiedt,vc 

t^mfimpet  aOione  depectilio,  ideft.nihilelTein  cx  cius  ore  Sc  confeffione  ptobationem 


pecalio,apparet  eo  inreiuiando  niliil  d^mi  de  o-  qoeac  Habec  enim  hteintetiogatio  cadtam  qnan. 

bligarionc  filij.&  ideo  falnaai ftbiiegtain  eam le.  dam  ant  potius  iniplicicim  petiarij  ex  probacio- 

manere,  nperihdepoffit  filiiuconaentri  infoli-  nem, aut ultem fuipidonem.  Et cogendus nenw 

dum,acfipatttnMiatafik>Namctkmpatrisobli-  cftad  tnceciogationem  fuam  refpondetc ,  fi  ex  fua 

gatio  de  pecaliondnnifi  acceflbriafit  adobliga-  rcfpottfiiMie  pofl^cin  captionem  aliqaam  inddetc 

liaaem  filij ,  non  poteft  bona  effe  cc^nfccutiu ,  n  L&ipti*6.S.i.fifr.i»memg.  iitm.fttkmL  Mnk» 

<]uiapecaliumnnlramfit,idcoqucnccpatecdepe-  imnaacogeflduserit,n dc  fuocnmine  intcrroge- 

cuho  teneri  pofllcnttlla  quoque  iic  ooligatio  fi-  tar;Et]loccft,qaodaiQtpn^nutici  criminofzpo- 

Uj :  non  enim  ficnti  fublata prindpali  obligadone  i)rioni  refpondere  nenrinem cogi  polfc ,  vt  hlc  no- 

«ceeiroria  toUittlt»  itadcontrariofnblata  oblin.  ftct  nocaiAccaifias.Nihilenimrefi:rr,anin  fpccie 

doiie  acceiforiapiifaKiipalis  quoque  laiblaca  nd««  haiailincertogetntpatet»ntibnpeculiumcuod 

iripocdt  fntotlitf«ft»etiptmmiUbitM'  aiucdk,fiMisac^nfitiiiii«idiefadkitiiurifitt- 
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temporc  priftiti  iuri/iurandi  nihilin  pcculio  fiaif- 


Jr4  fnfi^  i  Hcc  Ciinen  j»rf  ranatrtio  fi  (l^£cercc* 

—    ,   noncquidero aigoetecianncem  dc  tnendaciOf V 

fi;,Ultid«^  probandtiq|«iin»cftqiict«ia<idicAo-  Dctiiino  ,(ed  caroen  iurifinmdi  ftudbutti ,  &  emo*' 
xurfMli^ttMtnificerc  «itArttoC^RAetyiqtfod   iiiificmnm  pacii  «uiFetrec  qaodaun  fetcik; 

<lumcll,  necli  GdibiaiiAcomfitt  tdtlknaccpMc^ 
nunifeft^  depfcjutio ,  de  qnohec  qucii  facil^  po- 

ftrfkjmiktan  ufntnfiftd  h»t  tit  Pmdeft  igitnrca  pr^- 
fiunpdo  ad  abrulucionsi^r  vt  alc  Sannoias  »  '  * 
cdcondemitttionCtn.        '.V  • 


nancf^jii^tculium  ,  fi  non  edam  probcr  poded 
Iaii]^icqa1iitum:«i^^cfum(actavidecur  probocum* 
jj^^M^  qao  probiMtttt  aliqoo^Nunc  elle  peta^ 
lill|Vr|3^nmlo^  pacec  iUfCtiit  nullum  ante^ 
^idS^vfepetiaciiprciunioagtv  cocfiifpicio  iacil^ 
.^il^n<keft,Vtneqw«h«pai  delidi  i.mnt$  51.  i»<^ 


1x  ' 


y  . 


leflepoteft  videri  nouandi ,  dclcg^o^ 


ltAlr.DTB.Neqacnouanoneqae^fleg.itio.qnc 
IKMf^ttonv^ciesqucdameft»  ficniiipcrdipula* 
iSontmi^fni^  tiipt.^.m»lt»ait.^liiX  i.&psf. 
mff.imtima.  Acqui  in  iurciunndo  nulla  inreruenic 
fiipurano.  Ergo  iieque  nonationts ,  ncque  dclega- 
cicwilKib^atlcvimbabere  pote  d  i  uf  ifiurandi  con- 
dJcto.P  I  c.Skipalatid  didc  e(Uibpalo,quod  veco' 
res  diceij^ancprofirtncsqaiafinncDdonimalioram 
contra^ttm  gpttia  Ht  incrodada ,  Vt  loftinianus 
ibibic  iit.TitJt  ftrk.ehlig.  Cikm  antem  iuiiurondum 
dcfertur.conocntio  qucdani  tocn  defctehcem ,  tt 
cum  cui  del^tar,inininti;lll^ini^V(qot  deferc  iuf 
iutandum  velic  condemnan ,  aut  rticeumbere  fiib 
condidonf;  iUa,  iiadi|eriarius  iurauent ,  vt  hic  cta- 
Ait  Bm.«KfcdiHMt  f  .//tofMw  i^.dtfitat, 
Quid  autem  magis  Hrnare  hanc  conuenrionem 
poBpft.>'qaamii  Dcus  ipfe  m  teftcm  adhibeattif/ 
flaiijl  iiii II  iiilliiriii itani  lim  Hr  ialt  -  f  j-»!-- 
niStACC  tannnn  ftip<ilMiobis,6d  etiam  nouanonis 
i^dtelcgftcionis ,  quoniam  habetvim  conteiUtio- 
alMLMM^ftMfri»  f.i.JhtfiutPi^diJifr.hHtit, 
l^conrcftarioncrn  Tcr6  fit,  non  tanttim  houatio 
^puedain,icd  cfiamdetcgaue  LdtltgMrt  1  uSu  a^M 
«MclL^^dMgKliMA  ti  tUm  19.  tti.  tk.  (icaxtf  per 
rem  tudvcatarai!.vilir.CJri]f!r.mHufi(.  lufturandum 

iMfdtiir  «ftio,  i.lx.  &ptftJimM.  roKcec  ciim  po- 
Aerie(ohlie«3oceapt,npai^ram  nacuralitetvc 

§irfif»l.  ifA  8c  ex  inteUurandonaicicar  infafhim  a- 
iim^nicanfcf  noQ  oompeteb«|Liiafn  8.  CU.  im 

mxfiiitia^iiBXttf^^  aHf  ittdpic 

tenett  debitot ,  qaam  cqi  anrea  debebat,  ita  fieex 
iordorando^  awcitqfaacric^bi  debeptj^odan- 
ffHnon  ip/I,  M]ifi^^M)c^arar,vc  AOHttSliexpl!-' 
^l^ir^d  umcnrubiidCfinplerirquc  aitfcrre  iu/Iu- 
nqwlH^  d  oopationciift  dcui^oDe,  ia  co  onc&t* 
llQS^MMn  ,  quod  pcr  nouiriofM«|  td^ 
cur  osuiino  prima  obligaao  9c  in  ftqacihcem 
j|ansfiinditKrnli.i.iitf  SpMm.  Iocctan*do  an- 
ifta  ^tfdxjo  nonco  ma^s  |mma  aftio  c^Qitar,!^ 
Ite^liHdum  confiittiaciir,  data  vel  adione  velexoe- 
|iooe(uwm  f»%^fmtif,ii^4hHnt.  $edbocf- 

non  probo.linmfeac  cnim  contradidionc»  vc 
fi^fintandiiiaiMtJWiiUiJ^»  delegatiib^Cii- 
V>MRiora&ioperimatanfid.{.i.  i* 


In&s.  ^updaMien^additideMAcMciIus,expat- 
rerei  iuiiurandumdleper  omnia  fiiiAilenoaad** 
ni  %  qu6d  per  iailacandtira  ficat  pet  nottarionem  ■ 
naturalis  obligatio  collatur  U  Sticbim  tn  f««pA*< 
liW5»).  $.««rar4tiii^jtfs/Uyr.vt[tifininm  toAtSa. 
itcorienimconftac  nacatatcm  obligacionem  iure- 
iotando  coUi  l  fittiB,mfi4  hn  tit,  ica  8c atvlis  quo* 
qne  toUitarijpfi»  ince}  nfleaftio  quctitfet  aaiici* 
tat.qoomodb  perfioaarionem  aliam  quamUbet 
•  toUerett}r,lic£t  Prdccor  det  etiam  exceptionem.la 
nxmfiftttfBim  9.^.1.  fufr4l.indu$hm  i9.S.9bimiKfr* 
Habecergoiunurandum  cfFcftuj  omncsnou.'rio. 
nisi  6c  dclegationis  adeoquc  acccptila(i^)ois  Lsut^ 
fVlUt. i^rahtctit,  qnia  pcoticifcitur  ex  dSntiennia* 
ne,vrIexait,vtintclligamu5c(T'e  hanc  no^arioneni 
voluntaiiam  ,  ideuquecanto  po  cntioiem/  a^Mm 
i9M^fM  dt  ntudt.  Sc  conlbquenter  toUi  pet  eam  no« 
tantum  obligatioium  naturaicm  ,  (cd  ctiim  aui- 
lcm ,  concra  quam  lcnciat  Accaci.  hoc  ioco  6c  ad  /. 
f«rw Q^s  eoim  vnqnmdutic  oec  acce« 
prilatioptti  afl^toUi  diiiliai  ^up^ae  obl^|N»* 
nero?     '^'■'Oir^    .  ■ 

Conuentio  9c  iudicium  torr»  generc  difTerunt, 
quiaconuenuo  nun  iit  njli  a  volcnte ,  ctim  mhil  4« 
Bod  iic  qtt^  dooram  pluri ftmiM  ih  eaftdcn  Rm 
placitum  8c  confenfus  Li.S.i.fiifrJtf*9.  ludiciuta 
^uccm  tcddirat  in  inuicum  L  iiutrpmiimttm  ii).  §.u 
inmknmat^^ititmim.  Bcgoft  iafiMuiifanii|«^ 
cicmquandam  nouationis  dcdclegarionis  conci-« 
neac.  vcpcoxtmcdu£hiincftfierinieqait,vtiubcaK 
ctiaminnr  indiri),  nntt  roagis ,  quam  vtd  volcntek 
&c  non  volenrc  dcfctatur  aut  prrflctur ,  qux  con- 
tr3^di^0riaiiint.Dsc.iu(tucandum  habet  vim  con4 
leftttioab  IJktrn  ftfhnfuim  9.§.Jiii  qm  ttaftrtib  fKff, 
btctit.  Contef^auonem  ver6  nibfequi^ur  necefla'* 
rio  iudicium,  vnde  eft ,  qaodpn  libtis  noAdHen»* 
pot  Htii  cofitcAac» ,  &  tem^ns  acccpci  ad^a«d> 
piendi  iodici),pru  eodcmaccipiantur  /  S.  itu^ 
'umit^tdtfTmMt.d^.  Jcemia^iuaodaiabaitcf 
^dmtetiodicacxi.  i.fj^a.jS^.  lUaanceniittdicatA 
ptsfuppoaittadidtria » d)i  (cilioct  finem  imponit 
li4>^ii/rrriiNi(C.  l^itotgitttriaiianind^mctiaai 
iudidj  inftar  obtinere  dicitttr,lMI#^|.i.^  clfc 
fr4  htc  m.  £t  fan^  qoamais  iatunts,  ncmo  iafititU^ 
dum  dcferat  vC  neqoe  inuitus  quirqoaro  agit  ttL 
nt.cU.1t  wtm^  imutJigir.fds((iifaog.is  camCn  coi  de» 
lntnmeft,iaittKinoitasqaoque  cogitur,  niliinalic 
auc  reftne  autiiiccurobcre,^(tfji&ir4piMi#«ii|IMK 
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fuinodumecbmloQsroliiaOiuscedj^  ' 


F 


AdUntfuirmmmctUmi.?» 


kccqKilaiio  (blnrio  dbj^iiHiis  imaginaria  f .tj)|^ 

R  A  T  D  V  n.  ^olodo  hon  fit  nifi  pcr  numcratio-  quibui  mod  toHit  obHn.  I.pen.infT.  dt felut.  qunmuis  non 

ncmpccuiuxdcUit«i&pcc  itadiuuncmieakroai-  co  nwnos  iuiiutaudiijai  pctDccuarapariatcxceodo- 

ttriitstd  qax  det»^ .  iitoipe  iidxm  etSe  fk€6  L  ncm  aducfiinciuileni  4M»l$pti<meni,  R  qDaiMo<ii|( 

(o/iJi!:3  -j .^.vh.  dccurit.fumf.ecptohsnda  cflab  co  fii&o,  vt loquuniur.roagis  quim  dciuccagat qtlia' 

pcc  quc^  aiicgacut  Li.cMfnbdt.  Acqui  in  luieiu-  pod  iuiturandum  d.  LMif, itijr.  aut  Ti  dubitcatt^4qt 

tanmnihiliak  tntetaeniti  Pneftaciirenimadiii-  iniraiandnmpkxAinimiiiTC  ml Udmpcjlu^^kmj& 

bttis  dumtaxat  ccttis  vctbis  folcmnibiis ,  vt  dixi-  i»pw;ap.& §.i.fupr.&pj(f.hoc  tit.  Niliil  autemintcr- 

muiin  i'upenoribus«^«ii/wm  fnxfrMuL  mfnMt^.  cit*  quaotum  ad  c^Tcttum  f  ci  aconcc ,  ^jlgjj^^ff^. 

TE/tfo  nihd  iunile  habetitiinirandam  c»m  (blmio-  nnltam  quis adionera  Kabeat>  an  veto toGn^ 

ne.DBc.Alrcriusreilococederc  dicituridtantiim,  bcirquir  pcrcxccptioncm infirmcrur  Lmhilimm0t. 

quod  diiietdtm  eft  ab  co  in  cuius  locum  ccdic»acc  i  n.dt  Ttgul.mr.  pra-icrcim  cum  excepcio  pecpetnaaF 

cnimpoteftvnaead^mq;  pcrfona  infai  ipfioilocfi  l.^mtxitft'ut:tm  ^o.iiifrJtetmB&.uM.naatpA^K-' 

cedcre,quamuis  in  pcilonis  alio^uanJo  conim-  ccptioiuriliurandii^/.rfRrr^fl.tM^  non  mmAi^kn\ 

^yTtvna  eademque jpcrronaiinrui  ipliiuslocum  dniiaut  rci  iudicatz,quiaceicoiuKec/.(.tcxajpiiia>, 

inccederedicatufLinnMrit.^.fiyiMtfaMfii'!.)!  mt  j.f.unfdttxi^i,  EtceitdHbtatiofelanj^talis 

fmriftfr.  o;ii/){inorifi^,{Mr.bii.Ergp  cum  dicin^.us,  moduscfltolicndx  obligacionis  •  cxccri  omnesci* 

^odm  hac  lcge  rcripinm  eft,Iuiiutaitduro  fulu-.  uilcs  Auu Sc  iiclicij  &  imaeinacij ,  Vt  acceptilatio* 

ttonistoco  cedere,lioc  ipib  fiuemacioiiarjndara  nouatio.delegatio,iuiliiradum  .aucii  qutsproalio 

'none/Iefolutionen»&dilociaiu^fignilicamuf,  Judicium acctpiat,  auc  li quis dcbitori  velctedicori 

lunnurandi  candcmvim  &pocellatemciIc<'«)UX  ruohcrescxilht,^.t.ii>/ftf.f«ifr.aM<i.rdJIir.0%^i./0- 

c(tl'olutionis,  nimirum  ad  iaduccn Jam  lib«rado«  buwM  ujnfr.de ftltitU.  L  Stiehummt  PdmpbUiim  95.$. 

nem.quiprxdpuuscffccbus  eftrolutionis.  Nam  iMt&lfen.ttd.titJ.Mmri faJmfrJtfiitiug.  luiia* 

quemadmodum  qoi  foluit.liberaiurtiiavtCohuc-  randuinigitur  quiapertndcparitiurantilibcratio- 

niriamphusnon poilitMta&quiiurauicatiuctlatio  nem,rcdcdicicurctderelocofo!utionis ,  vtCaius 

deferrnte.nihil  iedebere,nimetfiwi2dcbliciityAe  bicfcribit,  iioccft.fuccedecatnlocumfolntionii^ 

iiciitipcrfolurione  tollitur  omnis  obltgario&cir  quomodoPauIusloquituri»/.^mc./.i.in/7-.cumha- 

uilis  tic  naturalis  InfiU.  qiub,m»d.ttlbt.Mig.»tfnne.&  beat  cundem  ciFedlum  &  quidem  vctx.  Solutio 

tM  titJiftliit.  d.  &t.  ii»5cp«(iuriucandiim«on  fo-  tamcn  vcta  non eft,fcd  fi£ki ,  vt  Battolus  aic,  hoo 

Kira  naturalis  obtigatio  coUiroc,ira  vr  lion  podic  e^ciuilis&imaginaria,(tcuc&acceptilatio  dcalie- 

impcditc  fuluti  rcpet  itionem/.v^.  infr.  bmtit.L  Sti-  luclirit  dcfcnfio  &c  contulio  qu^  pcr  aditionem  he* . 

ilmmmttP4mfbitMmo\,fjmtMrMUidtltliit.  fcd  etiaro  reditaiis  concingit,ficdicimus  daufulam  cotifti. 

duili5,&  quidcm  ipfo  iure  vt  cotra  Accurfium  dif.  tuti^ciTe  modom  qocndam  fidlitium  transfcrcnd* 

potauiratu  ad     tU,  Itgit  frtitdtMit  ,  oon  minus  podc(noni5.fietamenpereamttansfcrrivcrampof« 

^iiimperlblciBii(maooeptilattoaeffl»ais^  UlEioaicml^ftUmmttMfJ$mfW  ^ 

iB.VtPiAKVslibroiS.adCdiaam. 

IN  duobus  icis  ilipuUndi ,  ah  alccio  delacum  iunurandum  cciam  altcri  nc^ 

«bit.  ■         .            ,     "f  ■  " 

qaoniam  vna  taque  indiuidoa  obligatiQleit»  noA 
minusincorrci^Ripulandi  quain  in  corretsdebcn* 
dii.x.C^}.  ^.tjnf.  dtdHtbjtit.  Proindepoftimc&ir 

'  R AT.vTB.1afiiinndttm  vninc  alceti  neqac  pror  gali  (blidttm  petnc  ,  tc  adc^  melior  eft  cbndid» 

dclfc  dcbct.ncque  noccrc/ijKirfwnrftfrfftcj. /tifr.few  occupantis,  vt  ab  eo  temporcahcri  foluinon  pof- 

rit.  Sicutinccgcnctalitecfadum  vnuu  alccnpto-  ilcquodab  aJccroiampctitumclli<./a.d'}.$.l./.«X 

deft  aat  nocec,nifi  fed)  fmt  /./ mu  t7.infraiaf. fuf.  MmniififiiUiiii tMLlJi rMr )  u  $ .fiimkfr.it  iti. 

dtpMll.lfidui  yfHpr.fi(juii  C4utiin.  vbi  in  duobusreis  ii4t.  vt  &in  fpecielicitdiucrla/.)? rirwp.ia/vitfwri^, 

dabcndihocipfum difcucfaiptumcft,li  duo itnc  •ii/i2.vbiaitPoiiy9DinsJlimMiMiti<//m fiitqudnd» 

tei  ftipahn^i  8e  vni  debitor  bidido  fe  fift  i  cum  [Cic  enim  lcgeH^un  eft  non  qnoadj  inMmK  ta^t' 

ptmaptomifcric.non  ilitcr  cxceptioncm  aduerfos  ntnr.  Attp.it  iu^urandum  habcc  vim  liris  contefta- 

aUetum  dandamefl^c  »quam  it  focij  ftnt ,  ne  proitc  tcvt  diximus  iam  Qtpmt*Lmmiftfii4fiii^s.Sjfiit 

'«idohts  pcopieribdtMRiL-.  AtqaeitacondiMir  fwim)^r4/i/Sf^.hvm.lHAmndnii|igItn^ 

Accurfiusexi./.)!^,quod  aPuiilohiccontrafcri-  roex  corteis  ftipulandi  delatum  alteri  nbccre  der 

ptnm eft^-ab  alcaooLdtiobusicis ftipukndi  deht-  bec ,cui  aeou^  conteftacio  correi  nocerec ,  tamei|^ 

'  Itanhfaiktandnm  ericmaltefinbtKfe.-nlnttlligi  noneffimibdU./f<riM^ 

dcbcre,fi  focij  finceodemque  modo  accipieodum  itkgtt.  j.  Et  icabcn^  fcntit  Bartolus  concra  Accdl^' 


ipecunix,liaiiccriurauciir,aucn  qnoqucpto-  ricquod  ali;  ci  obiicianriu/lurandmiicfle^ocolj* 

deficid  dcbcce fiJl  linc  fo6i)»tipnalitci.  DecCoc-  tis  coaieftacae ,  vc  ex  to&is gtoila  ad  hunc  lociim 

tcmmftipalai^i «ftcoadicMl,n v^eiii^  app«ir  1  ddwitqqc ceibondi^     diS. kS 

jiii&uiljS?^^^  limiil^ifaii  iftmltf^^^ 
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l>fe  IVJIEIVRAN66  LIB:  Xlt  TlT.  lt  iff 

'Accvtiipsad  i.t.fi  fnm  m  prauif.  Noa  agi  lislocU  promittcndi  qooram  alter  dcfercfice  -ai^farfoi 

h£ko  aliquo ,  qaod  habeai  vim  co»tcftarlonis,  lurauerit  nihil  fc  dcbcrc.idcmlurb  iodifttndlc  adJ 

vt  neque  In ifidiiQ  4. vbi  dixttnas fiifrJtne^.fiu/n'  mitccndum  Gt ,  vt  altcti  c#rco  ptodelTe  uifiurao^ 

lKfr.f«f«|p.qiiomo<loiiabct  iaiiorandam.Ncqtte  hoc  doni  dcbcac » ctiam fi  facij  nmmc « paoll6 alb  tc 

cjfu  obtinec  quod  fctiptum  e(lin  d.  l. quU  Hcn  dtlKt  diticrra  qnzUiocftdc  i^^aauUiad*fmtX 

<o^S(|pr.  ^Mfir.  vtibidfximus.Aoaatcmincorrcis  nifrjb*c  lift*  "* 

I  f  Qjipcl  retis  lurauit ,  etiam  fidou^lbri  proficir.  Itema  fideniDToreexa^udk 
uifiucandum ,  prodeflie  etiani  reo  *  Cailius  &  lulianus  aiuncnam  quia  in  locum 
lblutioi|ts&ccedit,iiocquoquc  codcm  iocohabcndumeft:  (imodoideolii« 
terpofitum  eft  iu(iuraadum«  vt  de  ipfo  contia^o  ^  de  re»  non  per£>na  iucantift 
«ageretur. 

\.  Qiwdreui'  dciufliflc.noMcircodcbltor  quafifolutioniipotc- 

RaT.  svfl.IuliLirandumiiiccr  aUosprxAituia  flatcltbcrarccurjfcdpctrona  tantdmfidciuflutisab 

alilcpcodefleoon  magls  potcft  quam noccteiArti  obiigationcexlmeictot  i.uf  'fifidattjl«rvifr,fiur.r», 

ytfttdquim  n.f.vh.&  l.fti].fupr.hoait.&  toriit.  C.  inttr  Mct.ntrt  dd  l.  vU  ^ .  ft  fdtiujfor  infr .  fcoir/r.Ncquccnim. 

nliiff  dS.  sUti  tun  ntKtte.   Acquin  aiia  ell  pcrfona  [aN^um  ipllus  ici  qiioq,  ptodcH  tidciuiroti»  cii  elb 

rdialic fideiqfldris.neque  enim  poiTct  quis  profe-  conceptum in  petionaoi  Don  in  remLii^ httsBtm 

Ipfofidciubcrc,  nomai;ijquimapucl  .iliqi]L"&:  pro  ii  fui>r.Depu!}.h\  diiliiot.irr&i  prrfumcodii  cft,ia* 

€oiea\kobli!gucl.1)£rts.4dtbitett  ii.§.quid/i-fiifuU'  taiume(Tcdccoittia^uipfo,&  dc  le 06 dc perfool 

mL6nttilm 71  jnfi.Dt fidtiufUo  cv^o  porcft aut  de>  Ivlt.vtrffimm  mfi.ljtMtftitMt  7.  /.1. n^.  Dttxc^^ 

bc:  iiifiiir.induni  rt  i  pro.'cH:  lulrijlTori.DEC.ridc-  citm  folutioiiis  locuroobtincat,vt  ocoi  luc  Accur- 

iuiibrisobJigatiocllaccellotuaipiincipalemobli-  iius.  An  etgoltuic  lidciuiluti  quiiarauit  d^odaeric 

^ilonem  debitoris,nec  proinde  riiblara  ea  poteft  c6iriircfi  aaiomSdati»qncdaretar  fi ver£fi»laiflcc» 

«Oolifterc/Bjbj/ij/j  10 tumrrwapjlu  fS.  De  Ita  viJcrur  drg./.  intercMf^i  i6.$.fittjuiirfr.nund4t. 

MmI.  mj.fidttvff9r  1 9,fiifr.  Dt  dtlo.  Ec  tum  quoque  Scd  tomc  cojitra  putat Ac(uifius4&  ic^c,quiambil 

camiion  tolUtiir  priocipatis  obtigatlo,  nl(i  per  cx-  hoc  cafn  abeft  lideloflbrf>vc«hupecoaiaiii  Inier» 

CcptioDCm ,  cadcm  tamcn  cxcc,)tiofidcion(>ri  ac—  e(Jevidc.irur,nonm3§tsquamfi  ctedilorcidonaiTec 

comnodandaeft,  limoddtcicohzrcat  nonpcifo-  vcin  LfiTtreMttr(miauraBdiii,iBfrimip.  ttd.tit.?»' 

ncdebitoristCafttfmoilisntezcepiioi.LS p.i£ki,doUt  rnm  ciUroabeftabeoqoi donare ttfTcltt ac perdc- 

rciiudicaca:  &iarifiuradif.fxf<pfie«n7.ir/^.D«fX  lyr.  rc,  illc  quiadiicrfiiio  iufiuniiJum  d«icrt,  vtcun^ 

Quia  ncque  coi^ucncio  rci  r^cque cxccpcioclc6pe-  in  caufa  ptopiia  tcllem  &  iudiccra  confticuat  Ln>) 

tcn$quic4u.\m  ipti  prodclTct,li  n6 etiani prodelf et  nJ^.fMr.rcr.tfff.va/fdrr.msiimifialiasprobattonea 

fiJci-iirori  ,quippeqoicCnraicii  haNittiruseilctte.  habca^quib.  iii.Lntion>-  ir>  n.am  comprob.iic  pof-; 

greirum  adiione roadati,fi  nooip fe  quoquc  eodein  lir>  Ec  quod  dicimus iuiiuiandum hoc  fidelauotic, 

nodolib«3retar,oifiaatin(emfaamcotdon«ndi  ccderefocolblotionb,  Terum  eftquaiitamadcrek 

Mimolidciufllircty  vt  proindenon  magis  iDtcrfic  ditorem,c|ui  iufiurandum  dctulic,fcd  oonquan-»' 

lidelaflbds ,  qu^m  ipiias dcbitoris ,  fidciuirorcm  tnmad  dcbicotcm ,  vt  poflit  fidciuflbr  qui  iuraoic 

Kbenit  t  &  ftmdi.  x%,%.9Uxumtrib.ftqq  fupr.  Dt  piH.  ef obilcere  le  foliulTc ,  vt  Accatflas  4aoquc  docct. 

l./i  quitreum  f.itifi.De  liher.Ugit.  l.iiimttx.^.6.iiifi.De  Fifta  cnim  folutio  ciloon  vera,  Ttuipiidiximas» 

jUMj^qaontamT^ Av«(l«*id cft viipfaac  potefta:cik  Sicuti nccin omoibasbonacftcomparacio  rel ia* 

feo  peticnr.qaod  ab dnsfidelaflbrc  petitatUiMit-  dkatx  ,&  iarifiamndi.  Nam  fi  fentcntia  abfola-' 

yi»  ip.yjr^r.Df mr;rr.QMi4/(irr.mip.Itaq.quialsiiiflu- '  toria  latafit,profiJciuirorc  folo.prxrumeodane^ 

f£duo6ali4vimlubcccr>qu4pa£liautreiiudicac«  ritit.tlaramcamfuiire«non  tam  quaficoatraduitt' 

prodeflecameAdeberetfidelnflbri.coiexccpttones  non  fit,quamquianonfaericprobatumfidclaflo«^ 

illa:  8c  pa«5li 5c  rel iudicatz prode(rctd./,fxrfpri«iffi d.  rcm  intercefliire ,  vt  tia£la;  Bait.  cx  UuliMim  vim» 

k&btridi $.vU.&fiqq.Ue fcriptu efti«/.Wr.$.r/r>)f.  debiiorem (i^iiif/Jt(9nJtill.ittdtb.lm fiittttr  iydttx(eft» 

*  a  Afiiem^txiiSamiufiiirMnditmprtdefftetumrt».  reimdif.lDnttfimttxf.$.  i.df  lAtr.  (Mf.  Vndc  eil^ 

R,AT.DVB.lafiaiadum  habct  vim  pa<fH/^Kf  icr^  inquit,quodl<:aicotianontoUitnaturaIemoblig»>, 

a6.$. vlt.fttpr.  LtuttrfupilU  {5.  $. i . ir,fr.bti  m.It<imque  tloncm  d.  /.  lM/i4;7Mt ,  quam  tamrn  iufiurandum tol-' 

rctiudtcatx /.i.  & i./iifr. Atqui  ncque padum  fidc-  lir, /. Stubumtut  Pdiuphilum  95.  S.imturMii dtftlut.& 

io(rotisprode(lrco,nificOTiipfafidciuirorprorco  d./.r/tJ»|KA«eri'-quia  cxconuciitioiie  pioficifcitur^ 

iubedu% cftjVt  ciiminrcfua inrcrceflit ,  /.fideiffiirit  folutioni'; loco  cc Jic  L  quiiurdjfe  x6.f.vlt.& l.fiq^ 

H.&feqq.fiipr.Def4&.ne!{.  featgtia lata  pro  fideiuf-  fupr.  Plus  Jicit  Oaicolus  ,  ncc  male  meoiudicio» 

fore  prodctt  xco LMibll1fittt9.iMfin.fufr.DeTtctft.Q11i  cttamfi  fcntcntia  abfolatoria  pro  fideiuiTorclaCK'. 

i^itr.rectp.  Erponcqnc  iufiurandu  fidciuHorispro-  fit,  fupcr rc  ipfa ,  qnafi  non  fuerit Contr3(fVum,nor» 

^ffe  rco  Jcbet.Df:  C.N6  taulm  padi,&  rci  iudica-  tameoprodcncrco  camdcbere  i.L*dutrfus  i^.m 

•Cvimhabct£ufiaradu,fcdctiafo!utlonislococcJic,  fm.fupr.dtrt(tft.qunirbitr.rt(^.tiwi«Dim  habecvina 

ttfcripifi  cdJMl.prox  prirrJ.  Atqui  /1  fidciu(Tor  fol-  lolutionis  iicutiufiurandum,  t]u.imuis  aliquo  cafii 

tu(rcidcbitum,nemodub:ucquincarolucioncrcus  conting-ic,  vt  fcotentiaabfolutuiia  intcraiios lata 

qooquc  libcrarccar.Ergo  & reo  iufiuradd  hoc  fide«  aftjprofir ,  per  confcqnCntiamneceflariaro,  cui  ca- 

julTorisprodcfrcdcbfr,  vtpcrindc  Hbcrctur  faltcm  incn  ccnjL-mnatorianonnoccrer,  vtin  clcgantiil- 

KrcKcption£,acfi  ipfc  iuralfct.  Scd  hoc  ita,inquic  lafpccic  dc  qiia  in  l.dtnumiMfft  17.  §.  vlt.  &  Udulter  ^ 

ttlos Mc  cxCaflio  Sc  IuUano,fi  ita eft IntcrpofitG  19. )f.  fieo  temperc infr.ad  Ug.  lul.  de  *duU.  Mador  er^  •*' 

iofiuriJii,  vc  dc  ipfo  cu!radlu,&dcrc,nd  de  pfoni  c  ri.iin  hoc  cafa  pplclUs  cft  iHlifiUfaadi  »  gtHU^  . 

Ipliiuracis  agcrecur     66dcitiflbriuiailctfcu6  6«  icitudicAcar.            -  . 


y,$  ANTONII  FABRI  I.C  RATIONXUA 

f  Siei^  qui  d^Miotettmttfmioiut&dttfiickliibere  pcotntfit,  iu/iutan^ 
jlum  detulerim:  i^jueiuiauedt,  (e  omnino  exhibictonem  eius  non  promidfse^ 
frode^sedebitorimeoid  nondcbet,  (iverb  iuraueric,  fe  nihtlmihi  prsftare 
oportere,diftinguendum  fit,&  replicatione  emendandum,vtnim  idco  iurauc. 
rit,an  qiii.i  pod  prominioncm  cxhibueht>aavcr0<|uiafoluciit»  quod&iaii- 
dciu^soiem  debici  di(Unguendum  cft.  ' 

j-       .  .  poceecc.NamcumftipulatloIadicio(ilficoinmlt- 

^4  §.  z.  5/«  qui  dcbttorm.  ^  ^  ^    ^j^q^  ^jgo j  j„t„cft  ftipiilttotli  ft»* 

Hlc  1.  eft  dc  fidciufTare  ludlcio  fidJ,  in  coque  tum  non  effe  dcWtorern  i.  <7«fr«f  <7»w  rfffww  gi.  rx 

^ll^caraperiorequieildc&deiufloccdcbiti.Pri-  vtri.  obligat.  cxcmplo  Praecoiiarum  (UpuUtiooutn 

■Mvecd  pacshoJas  $.  qtuelMbcttficiqiiidebico-  omnium,  qax  daocuc  ad  Id  qaod  inicreft  >  aot 

rcm  mcam  in  iodicioexhibcrcpromifcrat,  lufiu-  quod  hac  partc  cSe&u  idem  cft  «  quantj  rcs  cft 

KAndumdctulecimjifqucluraaeticfc  omnino  cius  l.  vU.  Dtftdtn.ppdMt.  conftat  nUiil  poiTc  iam  ia« 

«tlift&ioaemnonpromifiire,  proifeireMdcbitori  tcreflecKdhofifl  «  proptec  qaod  pctinltti  d  de- 

mconondcbcre,  vii  vllam  recipcre  potcft  dubi-  bc.ic ,  agcre  cpntra  dcbitoccm  ,  qut  iadicio  de- 

undtcatioocm.  Alia  enim  hoc  cafu  nontant4m  fuic  (i  iam  ^  fidcioflbre ,  quicquid  eo  BQmino 

pefffeiu,feil  eiicraobUgatloeftdebieodt,alla  fi»  Iba  intetcrat ,  fuerit  coorecDtns*  fltttn  vBSuk 

dckiirorlSj&r^rxtcrcidealiarc.Dcbjtotcnimcius  adtnictcndus  crt  ,  fiLiead  ngctiJum  ,  Hucad  cxci* 

l^econix  dcbuor  cft»  qu«  ab  co  peci(ur>dc  cuius  plendum ,  oiii  coius  lotcrett  i. ).  $.  i.  iX  nib. 

aomhiceonacniiiit.-  FideiolKwerbDoonilieiC'  cAffl  cftlones  ficiic&  obligatiooes  non  ad  a« 

Jllbicionis  qiiam  promifir.  Qaomodo  igtturpofl  Hud  comparatz  fint  ,  quam  vt  fibi  vnufquifqua 

lbciufiucanaumfidetuirorispcodcncdcbitoii,cum  acqairat,aaod  fua  iotarcft  l.JlipttLuuJfid^i.f.Mt- 

nilulclliid  inraait  fiddaflbr,  ntfi  qa6d  debitorfa  nri «vA tk,l nitii dinl 51. Dt  oblig.  & sMm. £t toM 

cxhibidoncm  omnino  non  promifcrlt ,  hoc  efl,  quoquc,  cumci,  cuius  cs  poikfado  dcfiic  inter* 

nollomodo :  neceoim  dubitaci poccft  hoc  cafu«  circ,aftiopriilina  (tiiiJto  iuic  cooauctit,  doli  ta. 

Hnia  fidcinllbr  de  perfenA  fot  dontaiat  ioraae-  tnen  exeeptioni  fobfidiaric  locas  cIk  debcc » quod 

lit  Sc  dcproprla  fun  obllc;itione,  non  dc  rc  ali-  improbas  fitis  ,  qui  bis  iJcm  confcqai  vclicli- 

qaa»  qoc  fueric  ei cumdcbitorc  commonis.  Di—  cct  ab  alto  acquc  alio  UJt  qMk  iri»  u.  f .  1.  mfii$». 

wna»  tiitem  In  $.  pnecedente  quoties  fideloifor  infr.  DtnmOegt.        ergo  ianolt  fiddairor  ni* 

defetanCtlmlaraC,nondercipfa,&dccontradu,  hil  fe  dcbccc,quia  folucrit  quicquid  cx  commiC' 

«tiamfi  dcbiti  iic  iideiufroc»  nihUtameoiaiiocaa-  fa  iUpalaiione  (bluccc  dcbott  >  mecitb  ctiam  de* 

Jnm  hot  ddsitorl  pofle  proficece.  Sed  qioodle-  bltorl  eieeptioacmiaiifinrandi  •ccooNnodtmosB 

Soitur,  fiiuraucrtt  fidciSnor  nihil  fc  mihiprc-  ncc  ad  exceptioncm  doU  qux  fubfidiaria .  cR^  | 

are  ofonecc  f  diftioguendum  cflc«  U  rcpUc*-  confugimus  >  ci^  atia  fpcdclior  comjpctit  cx  ia* 

lioneemeRdandan»vtniraide»laniMiicfenihU  rdurando  qDamntc  dleno.  Ec  dkm  in  Ibrmttb»  I 

prxftare  mihi  oportcrc ,  qula  debitorcm  iam  fe-  qox  poft  litem  contcftaum  &  iufiuraodum  | 

IHel  poft  promtflbncm  cihiboeric :  quaodoqai*  bdctuttbre  io  iure  pra:ftiiam  acdicoci  didacBC 

dem  primaeiliibftione  latlifedt  obligationi»  ncc  ii  Prctote  adactfiis  deUcorem  ponenda  fit 

facptus  eundem  cxhibcrecogendos  eit,  nifi  fspii^s  ceptio ,  nifi  iuratum  fic  nihil  ci  liac  canfa  acdi* 

promifcrit,  ao  vcib,  quia  (olaeritomoe  id,quod  toci  ptarftaci  opottcrc  »  pcadeoter  faciec  ocdi^ 

ihcecdfe  potoit  crcditoris  ob  [non  exhibicum  dc-  tor  ,  fi  ab  eodcm  Prstorc  pettc  fermnlam  hanc,' 

Ucorem  :  lioc  verbaliquampoicftrecipccc  dubi-  qotfi  nimis  geocralero ,  &  captiofam  vt  in  L  cttm 

tationcm,  cdm  indubioprxrumendus  fic,  Isqui  AquitiMd^.  fupr.  Dt  trMfiS.  emeodari,  aJdita  td 

ioraoic,  fe  nihil  mihi  prcftarc  opoctere,  omncm  ctcdltoris  poftulationem  cepUcttione,  fi  non  do 

caufam  in  iufiurandum  dcdadfli: ,  Quia  gcneri-  fola  exhiblcione  iatttom  fit  noo  ctiam  de  fula«^ 

litcr&indlftinft^iuriaic,  quomodololemutdicc-  tionc  cius,  quod inteccnc  poterac  cteditotis.  Ai 

re  fidciuflbrem  ,  qui  fimplicitcr  intcrucoit  pro  quo  auccm  cmcadari  debcbic  hcc  formuk  ,  ni- 

aHqoo.in  omncm  cauCim  fidctuiriircvideri  UfHtn  liabipfoPrxtoce  qui  eam  diAauit,  &  in  focmtvir 

54.  infr.  /(?c<<f.Scddecidcndi  c.itiocft,quianonpro-  la  cxccptloncm  pro  debitore  ob  fidclufloris  iaC^ 

pccc  cu,  quiiurauic  diftin£tiohxcadhibctut,quafi  iarandum  quaii  fufcr  rc  ipfa  pczftitum  appo^ 

vno  cafu  conocniri  adhuc  poffit ,  tlio  nonpoflit,  fuit  f  Qup  autcm  poftolantc )  nili  cradftow-  ipfo 

ftfdproptcrdebitorem  vtfciaturanclprodcfrc  dc-  formolam  aduecfus  debitorcm  impctrante,  vt 

beat,fideluflbrisiufiurandii  necne.  Eifedusiiqui-  QOod  ^  fidciuilote  ob  ipiius  iuliurandum  coa-* 

4€haiusiurlfiurnndipcdccexcaura,anfdlicetni-  Mqni  amplias  non  poteft  a  dcbitora  ipfo  coa« 

raucritfidciafibr,idcofcnihilmihipra:ftarc  opor-  fcquatur.Obeam  igiturcaufam  fidciuflbrquilurnk 

tcrc,  quiapoftpromiffionc  fuiicxhibaerit,an  vcrb  olt,Ucctijimtutus&  liberatusfic,faltcmpcccxcq»4^ 

qalaiifotaericldomoequod  potu!tcreditorls,eiuf  tionem,qaamonuiifliodoctfaoiin»tti«Bd»lMlM4k 

diq.ftipulatorls  cx  c.i  caufa  interefre.  Nam  fi  iof-  turus  cll.fi  conucBiarur.euocandus  tajncn  crit  non 

iucandum  fuuoipciorc  modocx{|Ucft^tpparebit  iam  ad Prxcorcm fed  ad  iudiccmdacum& peda- 

iilhil  emn  lordie  de  iore  dcbitods « led  de  Ibo  iieiimntdficiadlcio,qiiodintcccredltoRfm&deC 

tantum ,  tdeoque  neciafiurandumlpfius  prodef—  bitorem  cxcrccbiturnon  qu-ifi  lici^aturus  itcrum, 

fe  reo  debere.  Si  ver6  poftedocf  modo  ^  appa-  cilm  Pra;cac  fuum  ct  ioiiucaodum  conferuare  ac 

^hiti  contrario  noo  minilsde ddkkoris.q*  tm  tiierid^Se^<.'imfdpi»frim]^.i»|^.Sedctoqatiil-' 

dc fidciufforis  lurc  iuratum  cfTc^ac  pcr  confcqucn-  iurifiurandi fui cau(aro  etiam  fine  iu reiurado  dccU- 

tiaffl  pcodc^  id  iufiorandu^  etiam  dcbttod  o-  xaci^^^.<^odjo^|dfirm»bitaoiai(uifiu^^  hoo 

\    "  "  -  •  -v^  ^    ipfoi»' 
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fpCMm  um  tum  ci\tn  iuiauitabco  di6him  iuratura- 
qiic  cfTc  intclligaiur  «rrjww  Ug.  htrtdts  fdUm  ii.  i.i. 
in  ilHs  vcibis  mlnl  tntm  mncddt  ,ftd  dMtum  figntjicM 
hfr.  qui  ttftdm  fMctr  f»g.Ugfidon*ti^6.  ^■^enftu  dtit- 
»4/.  int.  vir.  &  vxer.  Ncqiic  cnim  pucandum  cft 
ita  fiiacnciam  hanc  dcclar«iioncm  vt  cx  intcgro 
iuretur.  Et  ita  iocus  hJc  alioauin  obfcurior  c)ua:n 
vulgo  cxiftinictur,  explicanauscft  ,  nonquorao- 
do  a  Bartolo  ,  qui  fuauircr  cxiftJmac  emcndatio- 
ncra  hanc  ficri  (^cbcic  i  lorcconfaho  ipfo  ficdi- 
ftinguentc  ,  auc  k  iudicc  cotam  quo  lis  agitatur: 
quod  vtrumquc  ridiculura  cft  :  illud  ccrtc  non 
mxM  notal ,  qnbJ  Ijic  fcrlptum  cft  in  Hdeiuftbre, 
adiudiciametiam  intcr  aliosdiftatum  cuocando, 
\t  iutiilurandi  ruicaurama^TCit  ib  paicfac  a',ctiam 
In  rcfttf  locom  habcrcpollc  ,  vt  fi  quid  in  tcftimo- 
niofe:cr,dodKcfit  obfcurlus.c.iocaripoflitjSt  dc'- 
bcat  a  J  iiidiccmvt  tcftationemfuamdeLlaretapcr- 
tiiis,  IX  §.  ftft.  SoatH.  ie  ttjiib.Scd  addcrc  dcbuir, 
ficti  hocdcbcrcmcro  iudicisofficio ,  non  aJ  re- 
quilitioncm  akcruirius  litigantium  ,  ne  alioqul 
cotruptioni  &  fubornationi  tcftis  fcncftta  facili 
aperiatur.  E<5quc  i  «re  vtimur  ,vt  inCodif  cnoftro 
fcripilmus  fub  Tit.  it  tijiib.  dtfin.i.  Sic  &  conlefCo 
qux  fitin  iutcccr.acftc  dcbc; :  &fi  quisinccrtum 
confcirusfit,  \Tc;ciidii$c:l  vtccrtura  confitcatur/. 
urtiim  6.§.u>ifr  dttonffff. 

A  Qued  &  i'i  pdtiugore  dtbitt  dtfltngufndum  tfi, 
R  A  T.  D  V  B.  Longe  alia  tatio  cft  in  fiJciuflb- 
rcdcbiti.  Aiiavcti)  ineoqui  fidciuflitdcbitorcin 
Indiciofiftl.  NaminfiJciuftbre  dcbiticomronnls 
caufa  eft  fidciu{roris&  dcbitoris.quonlam  vnutn 
duntaxat  vtriufqnc  dcbitum  cft,  licct  duplcx  obll- 
gatio  fit.viiaprincipalis.altera  acceftbria.  Atinfi- 
deiufl^oreiudicio  fifti ,  aliud  cft  quod  rcus  dchct,a- 
Uad  quod  fidciulTotdebcr.  Kei  obligatio  daodi  ^ 

3  ^  Ex  duobus  rcispromittcndi  eiufdcmpccunia:  alter  iurauit,  alteri  quoqui 
prodcfsedcbebit. 


eft  ,  aut  eflc  poceft,  fifort^  (pccien)  aliquamcle»' 
bcatjSUt  quantitarcm  ;  fiHciuilbrii  vcro ctt  faden^ 
dl  diil.  L  quotus  it.dt  vtrb.tblig.  Non  cnira  dcbrt  id-. 
ipfum  qiiod  i  teodcbctur,  fiticin  dando,fi(ic  c^ianl 
in  facicndo  conriftat,  lcd  hoc  ctntum  vt  reumiudi- 
cio  liftac  vcl  fifti  curct.  Pruindemulio  facilit^s  cft^ 
vt  iufiurandum  ^  dcbiti  fidcialforc  pc^ititam  pro- 
fitdcbitori,  quam  quod  il  fidciuftbreiodicio  fiftl 
prxft.itur ,  oec  roc  diftinAionibus  opus  efl*e  ▼itic^q 
tur  tfcdhactantumquamin  §.  piJcccdcntcadhM 
buinuu.  An  fidciuflbr  fupcr  fua  pcifo  ;a  tantuoi 
an  Ltiam  fupcrlpfi  rc  ic  contrr.dt  i  iurjiicrit.N»a 
crgodcbttic  Paulniaddcrc.fnvtroquc  fiJctuircrc 
cindcm  diftin&ioiicm  aJhibciidair.  clfc  ,  ciitn  vbl 
dii-crl^  tatio  tft,  diucrfum  quoqnc  ius  confttiucn- 
dum  i\: ,  ficui  i  «.onii.trio  idcm  in  <  vbi  caitem  •  a- 
tio  cQ  vutg.  Lillud  ii.ai  Ug.Aqw\.l.y%.VHdttttdminfrl 
d(miujl.rupt.  Dec.  Fieri  puccft,vt  hoci.  ftor  dcin- 
ti  iurajcrit  pcneralucr  fc  nihildcbere,  neq:  c(atis 
•apcri^  cxprcfrcrit,  .in  xdco  iuraucriclcnihil  •'cbao- 
quia  nunquam  fidciulLric,  an  quia  folueiit,  quo 
cafa  cadcm non lant uro  ra'.io  arquimtis ,  fcd  eiiaai 
neccflirasficir,  vtirapcir.ita  pcrcicditorcm  coti-^ 
tra  tciim  foruuila,  cum  iila  cxcepcionc,  nifi  lura'- 
tum lic  nihil dcbcri,  cmcndanda fi.  foraiuia|  er  re> 
plicationem  :iddcndam  fauoic  crcditctK,  )f  w« 
iuratum  ftt  a  ftdtitiffort  de  ptrfetut  umtumfu»jnen  dt  tfifk 
dt  &  centrtitu,  lii  camquc  rcm  cuocandus  ad  ludi-' 
ccmfidcijflbr,  qui  iurillurandi<uicanfimdiftin- 
AiiiS  apciiat ,  nc  dubiiari  atnpliiispLflit,.m  dctc 
fideiuflbriura-.ierit,& dccoutrsd^u,  vcl  lolutione;» 
an  oonnifidcpcrfona  fuj.  Sic  cnim  apcitum  fict» 
au  tco  prodcflc  dcbcat  iufiurandum  fidciufloriS) 
an  non:priorecafu  proderit.atpofterioicnon  pro^ 
dcrit.Et  h.cadici^ionisliuiusfcalus  cft. 


Ad^.].  Ex  t/uehus. 
R  A  T.  D v8.  &  I)  E  ci D.  ai  hunc .^.eidem  cft, 
qux.id  initium  huiusleglstncc  enim  valdcintcieft, 
ati  dc  corrcis  ftipulandi  uademus  ,  ande  correis 
debcndi ,  curooinDibuscommur.eilludtit,Ttom- 
nlum  vn.itanti^mfitobligatio.  fcdaSiua  vnoca- 
fu.pafliua  altcro  Li.& Li.^.t.irfr.it  iMob.rtis.Dlde. 
rcn  tia  tanium  in  co  cft.quod  initio  huius  lcgis  tra- 
&atur  dc  iurifiurandi  dclationc  fa^a  ab  vno  cx 
cbrrcis  ftlpu1.indi,&  qux;  itiir  an  vnius  dclatio  no- 
ccataltcri,ad  quamqtixdioncm  rcfpondctur  indl- 
Aioiflc  noccrc ,  quia  iufiurandum  vlm  coiitcftatio- 
nts  obtinec,  vtibi dixirous.  Hic  verbtra^aturde 
tureiotando,  ab  vno  cx  pliiribus  cotrcisdcbcndi  cx 
crcdicoris  dclationc  prxftico  ,  S<  quzritur  an  al>j 
qui  noo  turauit  profic,  qoaiiconforci  &partict[>i 
clufdcm  obl:c;ationis,  an  nonprolitranquam  rcs 
ioter  .ilios  a«5l:a,  &  rcfpondctur  prodcflc,  quod  ctli 
indiftind^c  Paulusfciibat,  intclligcndom  tameo 
eft,cuni  aliquadiftindionc,non  quidero  lllaquam 
adfcft  Accurfins,  anfocij  (int  nccnccx  Ug.ftiiqui 
i»tt  19.  infr.  dt  hbtrst.  Itgdt.  iun&.  Ug.fi  iuei<^  fupr.ie 
rucpt.  Quidrbitr  rtctp./tg.fivnmiy.in  prtmip.  fupr.ie 
fi^.Sc  q!!^atiobisicfut.tta  cft  ad  initiumhuius  lc- 
gis.  (^d  illa  quain  cnidi'  Bartolus  ad  hunc  locum, 
Ancorrcus  dcbendi  dcfua  tantumpcrfona  iuraoe- 
rit  ad  cximcndamcarn  aS  obligationc  ,  quod  ali- 
quaado  iic  Ug.  Grivim  71.  tnfr.  it  fidmjf.  quia  liclc 
Tom.lIL  " 


anaximc  parem  v^satnquc  obligatloncm  fufcipianr^ 
in  cuiuique  tamen  pcrfona  confillic  propria  fin- 
gulorum  obiigatio  hg.tdnitm  ^.f  .vU'im.ir)fr.ie iuek-, 
rtif.  An  vcrb  luraucric  dc  ipfa  corrcorum  obl'ga- 
tionc 5c decontrai^u ,  quomododiftinxirous infi- 
dciiiflbrein  §.  1.  huiusicgif.  Hoccniro  poftcriore 
cifuid  obtincc  indiftinft^,quod  Paulustcfpondec 
iufiurandum  vniuscxcorrcis  prodelTc  alteri ,  hoc 
cft,(iucfint  (ocij fiue  non  Ug  fidtuemmf*  1 1.  S  flt- 
runquein  fin.  itUgdi. .%  Priore  vcio  cafu  oon  prodeft 
corrco,fcd  iuranti  foli  vtcius  petfona  ab  obliga- 
tione  cxlroatur,alter  vctb  retnancu  obligatos:  fed 
hocitafi  non  finc  focij.  Nam  ciimloci)  fuac,noa 
poteft  vnus  ab  obligationeeximi, quin.'iltcr  cxi-^ 
matur :  alioqui  nihil  prodcirct  pro  parte  ei,qui  ia' 
raflec  qubdcxcropcuscirec,  fi  correus  quinooia- 
rauitin  foltdumex  naturaobllgationis  correorunt 
debcndi  conucnirecur,ciim  polle^  fpclciacisiudi- 
cio  partcm  dcbitl  ab  co  cflct  rcpctitutus.  Plane  pr(> 
partequz  contingicalium  corrcum,qui  non  iura- 
uic,  dubitandam  noncft.  quin  roancac  obligatus 
vtilitcr&efticaclter.ac  fine  vllacxccptiooccum 
pro  ca  pattc  nuHuro  contra  correom  qui  iur.iuie 
lubcrc  rcgrcflum  poflit  i.  iCrdnim.  Qnid  ergo,fi  v- 
nas  cx  cotf  eis  dcbediiu  fiut  andil  dctulcnt  aducrfa- 
ri.'>,i'lq.ioraucrlt.'analtcfinoccbitea  dtlatio  ,que-] 
admodu  dclatio  facta  ab  vno  cx corrcis  ftipuladi  fa- 
Cki  oocct  altcii,bac  ipialeec  ia  ptincip.^.»ttcfp6dc| 
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'  ' Sbccre  fieBti  ne^  feiBiieQlfii  cootnl    )o<,cx eoee(ei|cift  edti<^cliil«orreu»  ftfpi^toiAQ»^# 

ftbi  ^priim^wikM^enlde  *cfi4iteia  co^eOatfiiM 
Coit«ti»i«il6^ikbli|iid|^^ 
ideo  tramftrt  in     teta  oblfgationenll^^piilbaM^ 
tnolto  ndo^s  a3ionccD,qaaDi  occupa^Sjidswpk 


^^te^^i^^tkthlaxz  altcri nooetik.Et  reftd  ez  i. 
)l^M^Ct4iStfiittiijf.  Noccrct  tameB  ^Qaotum  ai 
iiterrohipedtmi  pnercnj^Hbnem  &  pctpetgaii. 

adiancra>vt  idem  flle  bcni  rabiicit  cxf.W/. 
C.  deiuab.  rnr.ratio  diaetittacis  iuc  partc  intcr  coc- 

'^M  ftijndidi  &  debcsidi i  quam  non  adTcit 9Uto-    toris  c(l fed  creditortf. 

'ii4^^1^3CCi^ljS^ium^  tantum  Ci  ea  a^ionc  quis  vtatur 

^•rexegit^^TOranduiiiiopponi  debcc,  fed  erwi|B>  Unmwifio-tAdtait^ 
todiciuna  <te4ucatur :  fo rtc  fi  ob  at^^ionem  mandatt  Aegotior^m 

,  c±tera(que  fimiics  iufiqraoiium  exadqn^^  4f ' 
isdxm  cpadkanir » ^  pec  akeram  adibiiiari|;jkpt| 


t homUia,  fed  tamettqBOiilawwJay^jM^iiitwy^ 

..  ltii>.1^  >  ▼  >*£xcepiioiBrinarandi«qBipara-  ilioeft ,  ide^qae  propofita  aliqua  cs  Afwi^. 

imiccfitiiitttretiDdicatae ,  ci^m  ioiiiifaDdam  vtn  a^kiooibos ,  condi&io  quoquc  cctti  coofoaiitaii 

rei  iadicatz  Li.&i.  fnfr.  Atqai  cxccpuo  dtcendam  eft ,  cxccptioaemiuriAutMidijqaatoppo-* 

iciiudicacz  non  iiabctiocuroi  nifi cilm eadcm rcs  nipoiTcciieadcmexcCftlopnpOliaratilf  ictiani 

Snpo(icriusiudiciamdcdacituiI.(»mfiMffiar  la.d'  propofita  condidlionc  ccrti  locum  habitar«ll|.; 

ftqq  infr.  dttxttft.  miiuUc.  Alia  aatcm  aftio>  alia  quoniam  alitcr  pofico  iarc  dc  pcriatio  eiui  q«(^ 

rcs  c(l,ci\m  adlioncs  omncs  interle  aoanuBd*  iiialIct«|aMlaotraitcmdubitariopdii^i,qQ(^. 

fprcic,&cffc6ku,quam  nominc  ac  niimcrofintdi-  nuroquampcrmitrcnJum  cft,  non  magisquamf^ 

lliadx.  £rgo  quoiics  nouaadliu  proponitar  ,8c  vcritas  tmpugnctur  ,cumiuriarandaro  proverittK 

Alia  qoinifiipcc  Qoaintatam  eft,*iarifiatandi  cxce-  te  habcatar  di3.  lig.tMm  fni  Itg.  ;.$.iUtf  immr404§ 

eionoccrcnonacbetvtini.j?  <»(7er  i6.iafr.boctU.  hg.ftdfi  po^tffari  u.%.vUimfufr.  \mtit.  Pl.incaUtMl 
xc.Iuiatuc  fupecquxftionc  fadi,non  fupcrqus-       li  non  taotdm  a^io,fedc-tiamagcj)dicaufa  mu* 

ftoM  inrif.  &c  £ifto  aarcm  ios  oricur,  nec  (^e-  tetur  vtia  diS.lq./l 4air^iifft'MdJ&  i.fnx.&  $. 

,  cx  codcrafiidlo  plurcs  oririaftioncs,  qutiurduit  bdc  Ug.  Faftum  ehim  ipfiini  hoc  caf^ 

,  &  ctTci^u  quoque  ditfcrcntcs,iedquz  mutari  quoqae  ncccfTc  ed  ,  cx  quo  fciiicec  tot*' 

 eandcm  fidbqocftuNitm  habcnt  procao-  wcndi  caufa,  vt  diximus, cftimatOri&peircOfWi 

fa.  Eandem  ettim  Caafam  pcccndl  ficit,  noniam  ieqaens  aliud  fjflum  c(Tr  ,  quod  nnnc  proponi-  ' 

iaijt  pctitlo  > qui otigo  pccitionis ,  lum  qao^cdm  mr »  qajUn^fupcc  t^iuratum  di  Aliud  eoim^ &,«  ; 
$exceptionerdladicatcqacikttr  L/MMNrii.|. '  jBMk  cft »  conftitatan  ciTe  pecuntara  deqno'iu-*  ■ 

(*ufminfr.dttxttpt.rttiudk,  Origoautcmpe*  tataito  fberat  in  fpecie  diS.  Ug.fi MStr.Atividvctb 


)^M||k&(  adtonis  non  aliacilepotcft  ,quam&«  fiit0ecrcditam,priufqujb»CQnltitucrcuir,dcqoa 

W^^^tntCxquoiuspetendifiafdtur.Cuacrgo  lionfiieratiarstnin.  Aliodqaoqaefartmn,quct9. 

3uzritur  an iurifiur.indi  cxcrp-.io  locum  habcre  fectlTc.AHud vcrorapinamio     prox,  Aliud  deni- 

ebeat,  non  lam  ii)/picicDdum  eft,  ao  aiiaa6kio  qoe  rem^aliqaam  diuoctijcauiaamouiiTc ,  aliiid*' 

HcyM»  minc  proponitur ,  qukm  yuomilUi  St  aatfmaHenamtcm  pofKdere,dift.§^iiMiir.Qai 

qncuio faSi ,  fopcr  qiia  iam  fucrk  iuracum.Nam  tamcn  omncs  loci  non  nifi  cx  Ijoc fcd  roal^  ap- 

de«iiia  reroclpeitufiuiandom  qu«iUooe  &£ii*  hoc  plicato  «  dubttandi  ratiooem  tecipioar.  llal^  tai 

^  IpfeacqnifiuTideH  debet,  iorlfiacaiMllexceptio,  mon  Accotftoaobiidt, qaod fcripiuimilWatig^ 

adtocrfuB  omncs  a£bioncs,  qux  cx  codcm  fxAo  pro-  ex  ftrtt  4.  f.  fltitu.  infr.  qacd (um  tt  qut in  ulim  ftftfii' 

IjjlfyMnoiyi  .  AUomi  non  confcmaietar  iutanti  iium  qoi  dc  pecolto  egic  cdatpoircr ,  quodiodii»| 

ftlibiliiillw  indOBi,«ioijiSntao^Wfeftoa, fi  quod  agcrcpoftea qood loffii  il||er<non  poiTc,  ntfi  Ataa£^ 

in vna  a&ione  loratumeft,8cl|iS^M0Ki^  pro  pcuscgcritdcfeculio.  Priorenim  parsilliasfco- 

vece,iKccnm  iaraodttmcirecInaItt,tanquaTDad>  tcnttacracionembanclwbct^quiaadioqaodaa^ 

Jnic  dobiam .  Sanm  autcm  «olqae  iufiuxandam  edam  dc  pccalipaiflUoteft,  ied  cum  propiia  faaMi.i 

»>nferaare ae taeriprxtor debec  Ug.tm  ^fHtUh  la  &  adieftionc  ilMi rqoodiaflb,  vt  conftardrlo* 

fr,  Nec  aliud  drca  excepttonem  rci  tudicatz  ob.  jliii.fli  ttd.  tit,  Qmi  (ttm totptiim  uiim,  fwfi.  ^kot  6C 

i^raatur,vcdixiroos,qaotiei  eadcm  agcadi  caufa  adio  de  inrcmvecfo.  nafcuncttrqiK  adiioaes  ito 

cft  inccr  eafdcm  partci,  cademque  caufa  vinccn-  omo^f  cx  contnfto  rcroiii  origincm  iofeietai;^ 

4i,  Ucic  pcr  aliara  fpeciem  a^ionis*.  c.-iufanara-  c^t  attud  nnimmqac  faftumiit,  fi  qois  dicat  id^ 

^Oe  viocendi  tota  cx  fa^  pcndec ,  quod  talc  efle  ininum  1  ullille  ,  aut  ctiam  in  rcm  domioi  verfaai 

^lqk>ttet,Tt<>bligati(>nem  pariat,  '^oc  pofBt  aG^o-  eiTc.  tdeoqoeiibtt  dcbet  permitti  ei ,  qiii  fem^Hfji 

nem  produccrc,cx  qoa  feqai  ;tiam  pomc  condcm-  pcculio  egir,  atquc  ita  totam  adioncm  dc  p««»* 

natlo.   Proinde  it  iott^  ob  adtiionem  tnaadati,  lioconfumpfit  ,vcpoftcaqdodiuiravcldcinEetn 

TelQegotioftttlMa|tonmi  aIiifvelfiii^  verib^t  :pofiedorver6pars  rMlonemiUaiixlie* 

dum  cxaftum  fi^^ikifillido  excirdcmcaafiaiertani  bct,  quod  deccpti  horainis  &  crrantisnollafit  «0* 

condicatar  (  pbtli^ttomcondl^kio  certi cx  qoa.  iaetas,noUa$ confenfus,  ^.««a  vidi*aur  lig. 

cunqoe  cwAntti^Hiice ,  domittiHMNitttaa' pe.  nr^i.  itr.  Itg^fiqui  pfrwrwwi  f^.fyr.  drii»rj(BSg|| 

tatut  criaiii  ex  «ofitraftu  icfccrto  hg.  (trti'c»ndi-  tcrum  illo  etiam  cifu  qtio  deceptas  crcdftor  efe» 

iBm  ^.  fi^.  tit'  fr9X.  )  ^^0^^.  c^ic  ^t^io  al-  gerit  adioncm  de  pecoflo,  fic  pofleit  vclit 

ifithzcftcN  qttQd  inffq ,  non^ilPywiggndBm  ettm,I«4  i 


VV: 
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'tione  fabaKnicndum ,  fiickadlionede  ed.  Non cniin zftiiiuoda  efta&ionij  cao&ekeflreW 

iqeric  ttonn inm  fe nikil  debere.  CAm  ^11«  ied  efMhiscxVto(ii»ifecqffjbq|iMi  VAac  ptaa. 

<adeixi  (it  tAio  ia  generci  lic^cin  qualitacc&  In  cF-  rium  ad^ionum ,  qux  eandcoi  faai  originem  ha*- 

ie^di£Fecaac«CQniqoe  ab  eadem  origine  pen-  beant,  diuerfoseirccfFcdus.vccccaefeeftiinvxeo 

^'^^-^^^piitiihnqtt bAoAi  eft|ici(Mtradbi]  ieroi.et  ploqoodafFertPaulusin(w>($Jfe«6»^i|Ml;pro» 

liWDqiiam  cx  codcm  fonne,  non  minusaiflio  pofitamaftioncm  mandati,  autncgotiorum  grfto- 

ittlfu  nafcitur»quiin>^k>de peculio.  Qiidd  cun),autaliam  ftmilcm  bonx  fidci.inaaaiuratua 

iftddkidciBAccai4pR«ef|H>ii<Iefttad  d.§,  lir,pr6ponitc5dij9iDnemcerciqa«1ltiflhicft.Q^ 

v/rtm.noaeirecandem  qasfHoocm.ciim  aliandio  emm  nefcit  adtionum  koBM  MCtft  StttiSd  ksU 

cft»  quz  Cit  aUecias  e^^us,adhucimprobabilias  long^  alioscfle6tus  cfTcf 

-  5  f  Si quisiuraueric ,  fe  nonrapuilTe,  non  debcc  adiuuari  hoc iuf eiurando  ift 
a^ioneifil^^  ^uu  aliucL  eft  ^tum  feciOe,  quod  vdi  dam  fie- 

fitafpedic»  ponitur  g^ouSs  •(  ciffloufpcde>Qoit. 
fCinoaccar  genos,qaanni]'s  rcniocogencre,fpeciei 

quoqueremoueatnr,  quia,  vtdicunt  Logici.age- 
fktte  ad  fpccicro  valec  argumentum  neg^iud  ooa 
aiiinnulud  ,  i  fpccie  verb  ad  genus  cnn  difl!»: 
rentiii  elfentialcs  ,  afHrmatiu^  non  negatiues 
atqui  furtum  &  rapina  fe  liabenc  tanquam  ge- 
nus  &  fpecies :  rapina  fpecicsfartieft ,  &qtiidem 
improbior,  furtum  autcm  ellgenus.  Ergo  fi  qub  ' 
ia  a&iooc  Vi  bononim  rapcoram  iucaoerit , 
non  rapoiiTcnon  ideo  (lacimconfcqoeaseft,vt  id-, 
ralTc  vidcatur  fc  furtum  ookifecitfe»qahfarcaiii 
etiom  iine  vi  clam  fieri  potcd:  raptna  non  ttem» 
Alia  igitur  qu£(lio£i£kielt,  an  quis  rapuecitiaiia 
vcrij  aii  furtumfccerit,&confequentcrczitrqu:C 
dtzimus  in  ^.fTtudntt  conllat  «zcepttooem  lurii^ 
iutandi  in  adione  Vi  bonorum  raptoruln  prsfti*' 
tlkfioAiofcirci  veU6di6UonUfartiuapofldllQffik 
ruaturneq.prode{rcrcodebere,neq.a«ocinocecek 


'*  •'-  •'VLftTf.SVB.Ionfiorandi exceptiopoteftoppo^ 
..)A>non  Canttlm  neaaiStonc  quisvu^i;r,ci]ius  no- 
V^Sr^  cxegtc  iurtisurandum  afed  ettamri  aiia  ii  mo- 
.  Jb^cadcmqa»ftioinladieiamdcdaeaniriqoonio- 

do  fcripcomeftin  i.  prMtdtnit.  Atqiii  (icuc  i£k:o 
•  ^lfK]^»  ^  condiftio  fiiriiustcqueaa^cuntorexeo- 

imloh&Ot  U  cft  t  ez  furto,  vt  loens  hic  probar 
,  opcira^.ita&a^tio  Vibonorumraptorum.  Quid 
;  .COfin^aluid  cft  rapina  qu4m  furcam  improbiu*} 
;  iMKraipm(pim&rin)probiorft.iim)fnbrr4^^^ 
■>        Pm  mtukt fufr.  Qu$d  mtt.  uat(  l  i  i.(*ttrum  ii^. 

^fU$H^,r0fm^  Sc  apud  ItpMMitttMgrtneif.hxffk 

^fpAtw  a^iiioQc  vi  bonorum  taptonim  InrMieric 

Waonrapolfte »  qoomodo  in  illa  a^ione  fi  iurecoc 

Vfeliffrio  ioraodumeft ,  adiuuarihoc  fooioreiu.* 
'  MidOkdcbebic  edam  In  aAione  fbrdfc  condidio» 

n^tx  caufa ^rtiit^ De  c.  £x  pofitione  ganeris 

.aaoftaiim  feqoitor  pofitio  fpeciel>  fed  contt^  po^ 

"       ^  Colonus  cutn  quo  pro^tcr  fucciflis  forte  arborcs  agcbatur  ex  Iocato,(t 

.  idraucrit  (e  non  fuccidi/Tc,  flue  c  lege duodccim  tabularum  de arboribus  fucci- 

ilsy  /jue  c  lcgc  Acjuilia  damni iniuna.fiue  intcrdi(flo  <7Ko<ia»i<i#(lc/4ffl,poHcacoil-  , 
■•  JUcnictur.pcrcxccptionemmriiiuiandidcfcndipotcric. 

V^'^  "  Ad      6- CiUiim»  quccJldciiucrdi£lo,qaod viautclamdicipotefti^ 

%  '..  !tCA'X,  t»V  fe>  AllacftiaAtoCKlocatOtq<ueIo«    qood  etiamadlonis  appcllationc  coMtinetot 

catori contra colonura datut ,  ad Id  quod inrrrcft,  <f?ioK»» 57. dcohlt». & t^wn.Kt ctlm  aftionibus,ejt eo^ 
i  ^a dcfiuci&s  vbotibos» qoap  ex  leee  duodccim  dcm delidlo  vcoieotibus,etiam  ^roeaaUbus permiU-, 
^lnbalaramdaturaddoplamtjMirr^f.iA-MJL  tatoc  il»  vti,fttamen  ^a  altcram  rtiirfiiwiii  iiri|rf  f 
l.infr.drhcrfurt.ufir.  Aliadcniqnc.iiaio  damniin-  ad concurrentemduntaxatqaantiuttra , quoda**, 
^iuiac ,/iuamlcx AquiliaiuuodttxitiU.H Ergo  fiin  tcffipccvoamconfecutos aaor  noneft ,  pcr  aliaot 
«aoeslAnftimiibas  iiirainia4k,iioncihliqailii-  qac  ficampliorcoofeqoladhoc  po(&t  dJ.tlfm.Mr^^ 
zauicio  allis  adlionibus  cxceptione  iiirifiurandl  hrfiirt.(4f4r.l.qHiftnmmi^.dtob!(g.&tl{.E\eg»nit!Ct 


defcBdcadoa  t  ci^m  fic  vcrilTimum  in  atiis.ij^^ 
«ibweaailibttinradre.  Dic,  Exceptle»i«iifaiiil2 
Jubec  locnm,  etiimfialia  ailio  iij{liciia*or,dam- 
,fli(|doeadcmntquxftiofadi,rupcr  qoa  iuiacom 
€lk  f,txf^ti*.fupr.  Qiiodeondngit ,  qodciesplares 
jllxa&ionesquamuis  alioqui diuerfx  intcrfc,  8c 


qoseric  AccBCiius,aafi  iaratom  hc  in  ca  a&ionc>pef 
,  qaammin^  eodeqaia£hw  ^otofc»noGekt  exee* 
ptioiurifiutandi,  ncpcr  aliam  adtioncm  impth>« 
•  tem  confcqui  adhucpoHic  quodcondeomationl^  ^ 
qQamV«prioce/pcrarepoieraMcfBl^l^  SMIm^^ 
rcfpondcc ,  iurifiurandi  exceptionem  oronimodt^  ' ' 
diiiM^  hattci  tcs  effedhim kcz eodem  lamen £l>  &  ia  cocumnoccce,  in  c^qoemaiotem  poieftatem 
pr^lcDAtm.  Tc  eqenit  to  ptopm^fylH^  tirclarKiarandl  ,<|tt^mreiiadicMr,qiionlMi  teat 
iLt.&  uimtxfnt  ii.infjfitig  &  tS.  Omnes  cnioi    dc  roco  iurafTc  intelligitur  vt  &in     dssij.  §.  iib» 
btt  aaioncStOCcnMnils  lUar  exlocato ,  qal^tii-cto||  lMJfaiMic/iyrJbscii(.quaadoaaidema»a^mipfam 
liiccrx  ex  ctf  hiAiiliiiatihlCeaniOr ,  qabd|M||ilS  Hidlntdoom  eft ,  accxtorAatfioAildao  TtraqoA 
liWdfcdicantHr  Al.fdsi  m.^rmLfieeUm^^Arkf.    aAioDroficifcitQr.  Atrcsiadica  aaliam  atquea- 
fj^edfitr.  Ergo  fi  in  vaa^  his  aaionibo^fnraae*   Iki&U^potcft coodemnation^em «  nequc  a^,; 
4Mkus ,  fe  noo  fucddift^V&aliis  pofteacomiiik>  mt  cCisderaDariooC  «onfentliscArcogltar ,  ofK>' 
iCt^qood  furamo  iuic  fieiippteft,  excepidlibc    cimpriorcondcmnatiofaris  rcfi  j^r^iuaucrit, vtha- 
fiiillri&tiraDcli  adiuuandus  eft  i       noo  poKlitW    bet  d.tp«.fccondum  quam  accipi  dcberqu6d  fcrt* 
^j^nwtlus  a^ktonibos  vincere,  qttlnptobet  liUnc   pinm  cftio  d^.jf  «lij,  ne  aiiB  legwobftenc^i 
*^   "     i-alrbotes  fuccid     -     *    »    »  ,     - '  —^-  '• 


.10. 


lilTceortCfikquam  i  c*o  attulinias.longetwai»f»oiBir7.*IIMB«^ 


i6i  ANTONII  FABRMC  RATIONALIA 

7  f  Q&  iurauit ,  diuoitij  caufa,  rem  tc  non  amoiiifle >  non  dcbct  defendi^ 
MT ezcepcioncm ,  Ci cum  ea in  rem  agatur ,  &  >  H  contendacfuam e^Te,  aiio  inie^' 
lurando  opus  cft.  contra,  Ci  iurauerttfuam  efTeS  debct  inadione  rerum  amoia^ . 
rum  defendi.  &  omnino  hoc  obfcruandumed,  licctperaliama^openiea^-. 
dem qusftiQ  moueatur,vc  excepcio  iuiiiiurandilocum  habeac  .  ;f ' 

§.  7.         iurdmt.  ptfo  locum  habcc ,  quoticj  cidcm  qtixftio  niiv 

Rat.dvb.&o£Ci  o.cadem  cftadbaac  /.  "ecar  •  lic^t  pct.aliam  a&ioncm  M.  tnufAf 

^BbmI  $. txctftu  fufr.  Nam  cdmde  ilfilemrebiM  fift>  Atqni  c«m  prliis  adhim  eft  rcl  viAdlt|t£»i 

agitaclntcr  eardcinparccs>&  aSioncrcrumamo-  nc,  &  poflci  rcrumamoiarLitnaglnu ciJcmip^' 

«•rum,&teiviiidicaciaiactVtdcbatarcsccpii»nem  qasAio  ia  poftcriotcm  adioocaidcduciturtqwi 

iaiifiutandi  in  iudicio  retam  smiotanim  pneftitl  dedoda  fiierac  in  ptlorem,  non  qai»  in  lodido  r&> 

^ malicrc ,  qnac  dtaorcij caufa  rcsmariti  amouitTe  tum  amota(umqncrMnr,cuiasufittcs  tmotjeiaue' 

dtccbatar ,  ctdcm  ptodcirc  debcrc,fi  poftca  rei  via-  ao  moUcr »  qac  conaenitur,res  amoraf  poffidcat ' 

fUcationc  con^eniacar.  Sedcontr^tefpondltPaa. '  fhoicentmittdiciolocuscircpoieIV,etiamn(es  noa 

los,  alio  ianiimaiio  Ol  pofieriore  vindicationis  linc  matiti,8cnihiUdmuticrem  pcrueneritt/M«- 

iadicio  circ  oput,neaipe  qaoniam  aliaqucliio  cfl,  atkvu  tj.  f,fU.lfidtifi  s.&l.feqM  infr.rtr.dmot. )  fti 

quae  io  iudicip  tcrum  amocarum  ptopooacur ,  alia  quiafierincquii,  vtmulier  tciumluarum  nomioe 

^nclnvlndlcationc,  in aclioncretum amotatum  rercjcaradtiuncrcfuamotarum,  ndmagisqujmf 

quzricar,anmulicrcasdiuortij  caufaamoucrit ,  ac  aCLionc  furti,ninin  cafu  l.fi pigfiore  ii  infr.de p^wr. 
io  vindicitione  ici  quam  mjlicr  puiTiJcr,  niartcus         cum  pcrfona  quc  rcsamuucr,rc'uciafurium 

fer6  fuameflecontcn^lit.cuiusiltalir.aamuUetis  ticiat  /.i.{.fn.r(r.4jn0r.acproindcmuiicrqnsBill>' 

anmariti.  N.rc  mtur  lciliccthiadli  nc^  cxdiuer-  rauit  in  indicio  vindicationisrcm  fu.imeiTe,  cuius 

£scaultf ,  acbio  rcrum  amotaram  cx  Ucliclo /./imM-  noroinc  p  iAca  rctamamotarumconucn  anir,(n- 

Strti.  S  htcM&ioif^.rtrumtt.KciAViiem  vindicacio  teUigcndl  eft  inrafle  qnoqve,  non.  mnJb  fc  rcm 

eXpr,tfc[ui  p  :flc!lionc  /.M«if  4/ui  14  ^fcdfifcfiuU-  illam  non  amo;      ,  nccamoucrc potuiircamctli 

ISr y«^r.  tU  ludu.  Cumerg"  iuulici  conacniaiudi-  maximc  voluiirec ,  quod  iongcpiuscihac  nonfi- 

do  rerwn  amoticvm  lurat  fc  res  non  amoui/Tc.  lAiliter  e  ccmtnurio  mulicr  quciDr3aft,fenon»< 

nonideotMneniuratrcs faascirc.idcbquc fi  fubin-  mouiirercm  ,  quar  poftmodumpcrvindicationem 

de  rci  viodicationc  conuc.iiatur  uouo  ioreiuran-  pctatutfiuralTc  vidcri  potcll tem foam  cile.  Pd^ 

do  indigct,vtvincttkfi  modi»  maritos  eidefertCTe-  left  enim  fieti  vt  necafflotterii^  occcimen  tcseiiw 

lit,  qaoniam  allaflenoiuqacftioeft  i,f,uaf^  fit,  cum  pnffitc(rcmaiiti,aiit  alrctiuscuiunibcr, 

Scqoituc  qtlomodo  raiiocinatut  Paulut  Ucec  in  diflimili 

a  enHrk  fi  krMMtrk  fatm  ^  R  a  t.  o  ▼  b.  Ipecie  vt  ^.yStfnmr.Infiorandum  enlm  negatiann» 

hdcxo  rcium  amotir:!  11      rci  vindicatio diucrfx  qiialc  it!ti  I  cft ,  malrcrero  rcsnon  amouifTc,  nl- 

, fttnt  adioncs ,  dioerfas  babcnccs  caa(as,  &  ex  alio  Jiiiponic  cx  quo  aliad  qa'cqu«m  infcrri poliic  ,  ia 

atque  alio  hBko  emanances.  Er^o  quemai^oilimi  atio  iadido  etiam  Inier  cafaem  partes.  Ae  Infiii* 

iuliur:\nd,im  dcl.uum  &  pracftic.iin  in  aftionc  rc-  r.mdumaffifmauuum  culufmodt  hoccft  ,  rcmel» 

rom  amotaruni j  neque  nocet  in  tei vindicationc,  fe muiieris  tale  eft ,  quale  fi  ca quoquc omnia  cooi» 

tt  mo    diximns :  ita  &  2  contnrlo  Idem  eiTe  de<  prehenderet')  quc  aflirmstioni  hoic  funt  confi»- 

bct»  fi  mulier  ,qaz  conucnta  ludicio  rci  vlndi-  quentia,iotec  qiiz  boc  vnum  cft,  vt  cius  rci  Qomi'» 

.catioois  iuia^jit  cem fiiam  ciTc  ,  conueoiauirpo-  ne  moiier  qocrem fiiaro e/rc iurauic ,  rerom  aaao-' 

Itea  renim  ttnotunm.  Dn-c  lad&jtmdlcKce-  tacamittdicioeonnenirlnoaquam  poflit.       '  * 

\  l  % IgiturA  quisiurauit, (e non  efTe condemnatum:etiam fi ex  (lipulatiriiir  • 

dicatumfolui, ob rem iudicatam ,  conueniatur,dcfcndctur per exccptionero. 
Concra,  (i  cum  cx  flipulatu'  iudicatum  folui  conucnircturiiurauit  fe  darcnon' 
opoi  tcrc:agcnti  iudicati  non  vtique  obilabit  exceptio :  polcft  enim  ficri,vt  noa 
C\i  commilsa  (lipuiatio,  licet  res  iudicata  lit.  niliideb  iurailec>qubd  nec  damoa^ 
Qirafeeisediccrct. 

•  ,    •        i j  r  o  r  •      r     •  nc  Ib  poftcriu»  iudjcium  dcdudl.!.   Dsc.  Aii«. 

(.  0.  littHr  Jt  qitU'  qnldem  adio  «ft ,  fett  eadcm  tamcn  qua:ftio.qu« 

•  R  AT.  T>  V  B.  Aliudcft  conaeniri  ex  ftipula—  in  vtrnmqtic  aStoncm  dcducirur ,  fcilicet  an  ia 
tionc  ludicacum  ,  fblui  ctlam  ob  tem  iudicaum»    qui  conucntos  primumfuic  cx  iudtcaco,  nunctMI» 


ver^  ex  iudicato  conneniri  aftione  in  la.  to  conucnitut  OK.,ftipulatione  iodicatum  foln^ 

Attm,  tnt  iadictti  -.  potcft  cnim  fieri,  vt&iodi-  fttcrit  condcmnatasflccae.   Nam  quemadn»o«s 

catum  ^t,     coa:imiiia.non  fit  ftipalacio»  vt  fe-  dum  li  fucric  condcmnacus,  poteil  cooucoit%^ 

yttac  Itt  fiil  lii||t|(rtray iCdamfi  quisiuraue-  ex  iudicato  ,  &  ptcterci  ex  ftipalatiooo  feiUc»? 

nt,  ieiiteeflecoiidcmnadim  ,  fi  ex  fiipulatio-  tutnfoluiobrcmtudicatam,fiftipulatio  commi0ii 

HB-inifattnmi^  folui  ctiam  ob  rcm  iudicatam  iit:iufi  Donfuccitcondcmnatus,oeq.e>iudicst(9^ 

«MMBMiu^^irnon  <)ebet  defendi  per  etcepdo-  conncittci  ooteft ,  nrqnr  rTlMpnlsnoM  lnillw|i 

nrrn  Inrifiuraadi ,  fed  alio  iurcturando  Indiget,  tum  foluiob  rcm  iudicatam.Hoc  enim atldenduaa 

yiauc,  fi  ci  deferacur  :  quaii  noua  qusftlo^  eft,^  PMOTt^i4toif  ^  ^'^''a  ,  g"'^  ';\m^ip*^\if- 

•      l       •  .    '  nidica-. 
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itidicatuih  roluidicatur.habere  cresclaufulajtdc  re 
iiidicata,de  redefcndcnda,&  <ic  do\omilo  l.iudic*- 
tumftlui  S.iU  tit.  ludic.fotui.  Poffct  Hcri  vt  commifTa 
cfTct  ftipula:ioob  icm  iudicacam,  ncctamcnob 
tcm  non  dcfcnfaai.  Sjnt  coim  fcparatc caufc ha- 
lus  ftipuiitioniscommittendx,  qtiatum  vnacom- 
manc  niliilcum  alia  hibcn  l.cumqtisrth4tur  i;./.v/r. 
& ^aftoiLtit.  Et  confequcnier  is  qui  im i{Tcu(c non 
eflc  condc.nnatum.fi  poAcici  ftipulationc  ludica- 
tomfoiiii  obccm  non  defenfani  conucni[ctur,no« 
uo  vtiquciarciurandoindigere,qtiod  &  AccutHus 
doccc  4rg.  leg.  ^0iudem  i^.vifr.de excfpt.reiiudtc. 
Tota  igitur  valufquc  ai^ionis  quxiiio  io  co  cft,  an 
tcus  condemnatus  fucrit.  Proindc  qui  iucauit  fc 
noncfrcconticmnatum,cum  cx  iuditato  conucni- 
rccur ,  (icut  anpliuc  conucniri  cx  iudicato  non  po- 
tcft,  Itanequccx  ftipulationciudicatum  iiduiob 
rcm  iudicatam.  Conciemnatum  ctiim  zque  clfc 
opottct,  vcdipulatio  iudicacum  foluiob  rcm  iu- 
dicatam  coramitiacur .  atquc  vt  ex  iudicato  agi 
poflic. 

a  C$nirifi(um ex fiifuUuu.KA  t.  d  vb.  Quiiura- 
uit  fe  daie  non  opor'crc,videciir  iui  aiTc  dc  coto,  vt 
in  l.fi duo  ii.f.ldim  lulianm fufr.  b$c  tit.  id  eft  dc  cora 
caufa,  ac  proinde  ex  nullacaufa  darc  fc  oporterc. 
Ergo  n  quiscilm  cx  ftlpulacu  iudicatum  foluicun- 
uenirecur,  iutaucric  fe  darciiOTioportc  c  ,  agcnti 
poftea  iudicaco  poccric  obiicece  cxccptioncin  iu- 
liiiurandi.  T:  aSanuisfiqnidcm  dc  eo,  quiconnc- 
r^iebatui:  cx  llipnlacior.e  iudicatum  foliii  ob  rem 
iudicatam,nona<)tcmob  lem nonJcfcnlam,  ncc 
ez  claufula  de  dolo  malo  ,  vt  proindc  licec  diiierfr 
fint  a<3:ione$,C3dem  tamen  qnzftio  fadli  in  vtram- 
que  quxftioncm  dcduci  vidcatur ,  Id  cft  an  re$  fit 
iudicaia.  Dec.  ^oticsin  poftcrioiem  aaioncin 
aliaquxftio  deduciiur ,  ccrcum  cft ,  iutiliurandi  io 
priorc  ai^ioue  ptsrftiti  cxcciifioncm  non  pollc 
compcrcre  ^.exccptio  &  ^.prox.fufr.  Atqui  alia  qux- 
ftiocftjcumagiturcx  iiidicato.alia  verb,cum  agi- 
tur  cx  ftipularionc  iudicatum  folui  etiam  ob  rcm 
judicatiiTi. Piiorc  cafu  Je hoc tantii:n  quarrit«r,an 
iudicatum  fit  ,porteriote  vc:b,ancommina  fiifti 
puijrio.  l'o£cil  cniin  ficti ,  vi  rc$  quidcm  iudicata 
fnciil ,  ncc  tamcA  commitra  dici  poftit  ftipulaito, 
^cquianond:  interpnitta,  fiuc  quod  alius  iudi» 
cauertt  iSipronunciaucrit,  quJtm  dc  quofuericco- 
giiatum,tcmporcin'.crpolita:  ftipul.uionis.vrbcnc 
Accurfiuscxplicarex  /.j  ittpritKip.&l.ptnttU.iHfr.ia- 
dic.felui.  auccciam  quiaftipulationi  aliquid  de(it  ex 
roleinnibus,pcnpter  quo.4  non  r.iiis  ritc  intcrpoiita 
videacur.  Namquz  nonfuii  rlt^  intcrponiaappel- 
Jatio,  committi  nunquam  potcft,  nec  rucfus  agi  ex 
(lipulatione  noncox.miifa  leg.  nudd  5.  C-dtctatr,  & 
tommitt  fiipul. 'Non  igiturbonaconfecutio  eft:  ludi- 
catum  fiiit  ad.icrfus  reum:Ergocommifla  cft  ftipu- 
Jatio iudicatum  (olui ex claufula rei  iudicatx,  indc- 
qae  intelligimus  diuetfim  elT*  quarftioncm,quz  in 

Eofteriusiudiciumdeducicur,&quidcm  ita  dtucc- 
im ,  vc  non  pendcac  ^  q<ja:ftionc  prioris  iudici): 
lon^i  aliccr  qukra  in  priorc  huius  §.  fpecic,  vbi 
prius  adlum  fucrat  cx  iudic.ico.quam  ex  Aipulacio- 
Bc  iudicatum  folui ,  iatacum^  ic^  leo  fe  non  rire 
coademnacum.  Quo  admifto  illud  ctiam  confc- 
qocnsomnino  crat, vc  ncque  commifta  eftet  ftipu- 
Jatioiuriicatum  folui ,  cxclaufulareiiudicatx,  ac 
oon  (imititci  confcqucns  cft ,  vtquia  non  fit  com> 
teillailipulatio ,  neciudicatumiit.  Quiergoceap 
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ucntuscx  ftlpulationciudJcatumfoluijiuratfcda- 
rc  non  oportcic,  nihil  aliud  iurarcintelligitur,  nl(i 
qubdnon  fitcomraifli  ftipulacio,  nifiadiiciacidc^ 
fc  ita  iuraic,qu6dncc  fucriccondemn.icus.vtPau- 
lus  fubiicit.  Hoccnim cafu idcmiutis conftituen- 
dum  erit  in  pofteriore  rpectc.quod  in  priore,  vt  iu- 
riliurandi  cxccptio  in  vti  aquc  a^aionc  oppcni  pof- 
fit :  quoniam  radcm  quzftio  indpcrccin  poftcrios 
iudicium  dc Juci  qux  in  prius  dcdud.i  luiflit.  Nec 
obftat  quod  obiccimus  cum  qui  iurauic ,  viderl  do 
toto  iuraiTc.Etfi  cnim  non  ptobo,  quod  tdpcmdet 
Gartolusita  idintelligidcberc,  vtdctococontca- 
iftu  ,idcft  quodintctpoittus  nonfuciit,  iuiatTc  vi» 
deatur.non  ctiamdctota  te,dequctotonegocio,TC 
in  I.  huim  Ugk  Cum  tn Jpecitd.  f.  idtm  lultAnm  noa 
dc  contrjftu,(cd  dc  futioA"  dchdo  tradarccur,di- 
co  iamcndctotolurare,nihilahudcl!c,q't^m  iura- 
rc dc  totacaufa .idlionis p. opolita: ,  vc  in  aliis quo« 
quc  adionibus,  cx  cadc.ii  caola  depcndcnribust 
idcn  iuftttrandum  opponi  poftic.vc  pata,(i quisiu> 
raiiciic  (c  furcnm  non  fecilfc,  querr.admodum  in 
fpccie  iltius  §.  cuxn  a6Uonc  ftirci  conueniretur ,  ne- 
quc  condiifttonc  furtiua  conueairi  potC(i(,quipp6 
qaarnd  aiitidc  qukra  cxfuicoipfo  naf».atur,vidctar 
cnim  dc  toto  iuralTe ,  td  cft  dc  tota  c.iufa  propofitc 
aiSioni^,  & confcqucntcr  ctiam  quod  ad  aliasom- 
ncs  atfliones,  quz  moiio  candcm  caafam  babcanC* 
nontamcn  a  J  a!ias,qu.T.Iiucrfatn,licctidcm  con- 
cingant  ncgocium.  Aliadcnim  cft  iuraic  dc  coto 
ncgocio,aliud  vcrb  dc  cota  propolicx  adionis  cau- 
fi,  quod  fatis  ciL  Placcc  autcm  valdc,  quamuis  6.i(- 
pliceac  Barculo,  quod  cx  huc  quidam  notant.  Fi- 
dciurfbccm  iudicatum  folui  non  ftatim ,  &  rcdi 
conucniri  poflV,cx  fcntcntia ,  conci  a  rcum  princi- 
palcmreddiia.  fcdopusclfc  nouo  proct^ru  cf  luia 
iidcianbrca),vc  piagmatici  lociuijtur,  vt  hoc  ipfuin 
fciatur,  ancommifla  (ic  ftipuutioobrcm  iudica- 
tam  ,  id  cft  an  ob  hoc  condcmnacu.i  fic  reus  qnod 
ftipulatiocommi(ra(tt,a.itpoiii\$obhoc  commifli 
ftipulatio  quod  fucric  conHcmnatus ,  cum  poflit 
iicti,  vcnon  fitcommifla  iiipuiatio,  qramuisrcus 
f  jcritcondeiraatus.  EoqHc  iurc  p.iflH  n  vtimar^ 
quicquid  dicac  BarioIu$4<i  Itg.  i.  ludic*t  ,ftlui.  aiitet 
qiiaiii  obfcrucvur  in  (idciiilioic  ladicio  HlU.  Htc 
enim  reda,&  .ibfquc  nouo  procetTd  condcmaatur« 
vt  fcripiimusin  Codicc  Fabriano  fub  Tit.  dt  Fi- 
dtutf 

b  ^i^  ideo  iHnjfityquod  ntc  dsmnaium  fe  ejfe  dictrtt^ 
Er^ociim  rcusiutauit^fcd^rcnonoportcrc.indigc* 
iufiurandum  Inrcrprctacione ,  quanam  ex  caufa  fiB 
d.ire  non  nporcerc  iuraucrir.  An  igitur  ad  Prcto- 
cem,.aut  .id  iudiccm  c  jocandus  cric,  vc  iurifiurandJ 
fui caufain  dcclarcc ,  ciufque  dcclaracioni  ftetur?  vc 
in  fpccic  S.fitiquifitpr.  Miniirc  vcrb.  luranticnim 
crcdi  potcft,pco  alto  concra  aliuin  vtin  d.f.fiaqgi: 
ac  ipfi  pro  fcipfo  credi  crauc  nimis  6c  pcricuioium 
cffct.  ProbatcigiturdcDccalicerqu^m  propriofuo 
teftimonio,fciara(rccx  ea  caafa^quaelibi  proficiat, 
nc  alioqui  in  eius  poccftacc  fic  iudtcium  eludere 
qiiod  rc Jdicur  in  inuicum  /.  iuttr  ftipHUmem  8{.  $.  t. 
de  verbt  olUg.  Nequc  iimilis  hic  ett  ci  qui  ambigu» 
inccncione  vfuselt,dc  quo  in  Ug.fiqui$  intmitnt  66i 
fupr.dt  iudif,  Quienim  iuracfe  darc  uon  opocccre, 
nihil  ambigui  pronunciac,fed  caufam  camcn  fuiia> 
ciiiurandi  no  facis  dacc  8c  apcrce  cxponlc.  Eam  igi- 
tur  fi  alicscc  poftea  quandocunquc  probarc  dcbc(| 
atquc  iu  oco^  hic  Baicolus. 


■.'  t. 
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U4  '      ANTONIf  FA'BM  I.C.  ItAtlbNAtlA 

9  ^  Itcm  Pomp onius  ait,  eum » qui furtum  fibi  £idiim alicuius  lei  iurauj^ 

~*  .  i    '  *  •     '  'iAj 

'jii%»9*iHlBFtmHmm^  long^alla.anrdlicctetusrcsfitquzfurtoAibtran 

c(t  SoUeaioidoinlnoilUcoodidliocotnpetkl^lL 

R^-r.  dvb.  Attoftfti,  Ar  eondiAk» Imldft  fiiutio,iiaiMt.pm.lT^Jt^.  vfiifr.^tmtJ^iKo^ 

Iruiileincaufim  habe(it,rciiicet  fbrtilm.Narcuntur  uut.  Noo  cftaaccm  bona  coniecuiio,  li  adot  .040^. 

cnii»  aiDbcczdcIifto,  idcftex  faxtoUfiMHihici*  qiiodfuoioteiuradoprobauitfattuffl^[eo|lfitfiL- 

fmmkipJtitmftiiftt. Ergoqotdcfiittoiiiraiifcin  cffe,  ptobatucn quoque  vcliti  tem (iuai«w^|p- 

«ftioflclwii*  credcndos  cft  de  totoluraOe ,  id  eft  canfa  dominij  nihtl  habcat  cam  caufa  futti  coa|* 

•ciamrationecondtdUonisfurtiox.vcrcriptaoi  «ft  niiiic,po0kqaefieri«c&  funum&dunk  fit,fc  c»- 

inLfiiM»  ii.f.Uiml»li4iimfMfrAHtk.0tcMa\tfUiik  meorcffarcIttanonntaaoiii.Piusergdpotc&iajle 

icfert  an  reos  cbnuentiu  «€tione  Farti  iuraaeric  partc  iufiiiiaadum  ncgaiiuum  vcabiobator 

lefui-tu[nnonfcciire>caiosnoininepofteacor>di-  eiiatnk  condidioncfurtiuapcr  oppontamcxccp^ 

&00C  fuctiua  vtgcatur.  An  ver^  ador  qul  aAio-  tiwnem  iuririurandi,quam  turiurandum  affitffiaa* 

neui  funi  propoUiit  luraacriciurtumirco  &Aam  aum  aAoris,  qubd  foctum  \  reo  fa&um  firttfd  ^ 

c(rc,moxvelitexe«demcaa(acondiAtonemfurti-  quircndam  ci  conJi£bionem  furtiuam.  Nonqai* 

lumescrcere.Priorecafucademqiueftio invtratn»  pluspodi:  ncgatio  qu^maJiinratio.  AutquiaftC 

queaiflionein  dcdudainteUigtcar,idcftan  furtum  reusraaorabilior,qui!na£to':quorumpriusiSiil(a!ii 

fadiuTdr,  q  liifi  faftum  no»  fit ,  tamccrtum  cft  eft  vt  diximusaJ         i«r4ijir  fu;>r.  PoQcriusvet^ 

ccirarc  condidionem  furtiuam,  qi^am  a^bioreoi  licit  verum  Gi,  ad  tcm  tamc  i  non  pcttioct* 

farticiinvttaqDeeifurtopendeati.fi|f«r)6.dlr«U^.  quiaexpartc  Rei  qui  conucaiturfolafiirtiMfriib' 

iygS.  ncc  aliiu  condiSionc  furtiua  tcneri  poiFit  periuC  iiinJum  ptob.at.iexcludit  vtrJtmquc  .iftic^. 

qnamfur,&  hercs  cius  Ug.  tx  fuiuud  <^.infr.dt  cttidiS.  nem,&  fa(ii.&  condit^ioncm  iurtiuam,  quontui 

pirt.  At  neque  fiit  nequc furts  hc  es  quifquam  in-  vtriaiqac  aAionia caiifam  &  fundamentum  tollii; 

celligipotelV,(ifurtumnullorafa£kura  iit.Poflcrio-  At  ex  partf  a£boiis  rolafartl  poiitionon  rufficittii 

seautemcaiii  noncadem  quxftioin  vtruraquc  iu-  induccndam  quoqoccondidioncm  fu(tiuain,c[)ni 

dleium  dedaeicur.  Namioa^onefjRlqiwtitur  illud  pcattercc  reqoicatar  vt  a^ar  fit  domtiiaib 

<    dunrtsatrz  partr  illiu^  qui  conucnitur,an  reusfur-  Cum  aatem  duxcaafz  ad  vnatn  caod^mquc  aAio> 

tumfccerit.  £x paicc autcmadorisan eiusintcriit  nemaliamuercmprodutendamrequvruntar,vaam 

«thoBdbcaafaqnalibcti.  niriiiiiir<r^io.fff/r.d«  deelTefu£cic,vtaftioaIiauerc*impediatortaciiOA> 

fiiTt.}  fiirti.J0fitt.dt9blig  qttAtxdtbSM*fiunt.'lncond\-  arquc  vnam  adcfTc  fatis  eft  vtadio  nafcator.Dcnl- 

4kioni-  aotctti  furtiua  ei  parte  quidcm  rci  eadem  que  facilius  cft  impediri  aliquiti , quiun  indacl«  in 

limaiodt—  imum  feccrir.  Sm  opuie  aAoili  cct«fi>quoqaeitMiomiiibnt»cn«Biiaciiralibiis^ 

10  ^lrem  cum  cx  hacparte  iufiurandum  Sc  adionem ,  &  crccptioncm  in* 
'ducat.'  li  forcc  reus  cxira  iudicium  adlorc  infcrcntc,  iuraucrit,fc  dare  non  opor- 

.\  tcrc:  &  a£lor,  rco  defcrentc,  dari  fibi  oportere:  vcl  contra  poftcrior  caula  luriC- 
iurandipocior  habcbicur.  nec  tamen  prxiudicium  pcriurio  aiceiius  iicc;  ^uia 
fioji  ^uxmur,  aa  duc  cutn  opoitcc,  icdan  adoc  iuraucric. 

dd$,vlt.  tUmtimexUtfirtt»  iarauecit  fe  dare  noo  oportere.  Aot  igitur  prioril- 

iurifiurindi  folius ratioIiaVic:ii'a cft  nc  ailia  \ cl at- 
t-.  1l4T.ovB.Sia^reiu(iurandum  dcffrentccx*    ccptiocx  cdidoacquiiira  Liquiprioriurauir^naaa 
'  vkniadicioinreusiuraucritfcdatenonoporcereyez    cx  lncedi£ti  partcquarel^deiurciurandoTtfecan-, 
qno  iuroiurando  poirci  ci  cxceptiofolacoropcre-  daAccurfijintcrprctatlobcncexplicit.&qaorao- 
xc,  tdtot  autem  fubindc  rcfcicrite reoiuraacrit da-    do loquitur  Paulus  noficr  ia L  tum qui  50.  tafrmf» 

ti  fibi  oponece » ex  quo  iureiurando  datut  aftori  jMfMouuraadum  6c eftbncm ioducitci^ro  abaAw^» 
ct>a;n aAio, nonpoten  habcciratiopofterlorisia-    rr  przftitum  e(l,    exceptionem  cum  a  tcoltg.iuit$ 

xiiiutaadi  folios  qnin  praciudiciuro  fiat  periurio  ^«/jMjiiiM^J/r^iMip.c^^.i.yifpr.^alteriosfa^&ia-- 

.'«iaaqeipriorinmHir.  Neeeitimpoieftftmmqae  rettirandoipnadlmatur,quodfempcriniqaameiB».. 
tcnunenbivtieumadl  .ri  daTe&  oporteat,&non  CTtiit\itl.vlt.fMfrJtptS.t.Grmim7).§.j>eniilt.iiifrM 

-  oporteaiiCiim  fmt  ifta  mcrc  contradidotia.Falfura  fidtmff.  Aut  neutrias » quafi  vno  iurelaraado  tiiaA 

.^^tempriosiuilurandomoibilaUiiiiiicqalmper-  dcftroatur cAm  fna  tantAm  fitteriia»  Becpoiit#(' 

"Inriam.-  Atqui  de  prriutio  cius  qui  iurauic  qoan^i  d,im6ncc  quarri  vtcr  eorom  qui  iuraucrunr,  pcic* 

•oQca  noQ  debet       x.C.boc  tit.  UfU.iafijotnfn*,  raueiit.  D  c  c.  Poftcciora  fcmpcr  deroganc  ptio)^' 

Kcft4ebeHodci  eamaadke  qai  te  velceiMere  velic  ba<  non  in  iii  taiilftm ,  qos  ab  vniot  «ofliekBqMi 

probationcm  aljquam  qnx  vel  minimam  pcriutij  pcrfoDX  voluntate  pcndcnt , vtin  tcflarri  l  ntis  ora- 

lofp^clorcm iriducai  i./dMi).  f.  idm  \nUmm  mfiji.  nibufquc csctecis ipecicbas vltimanim  voluntatoio, 

^jKiir.NatD«rdimiiwaMaM|aepe(lo^  lj^dkit.lmLlJhiim&mttJiMt.itltgMt.Bt\^ 

r^ioraKqueali  crinrautr,dicifoleN&veri(Emumeft,  conniturtooiDusPrincipum^p/r.yu;rr.dt{«»j?fr.Mfii< . 

lUtadaraeirc  pri  ni  iarats  i^uafipolierior  nonpof>  c^.fediaiis  etiam  quie^plDrium  voluntacddiM^ 

l^carere  perioril  (raxima  furpicioae.  Iddmque  naodbplniiuBi  iUoromomDiam  qoommin'te»rilt 

«ootracft  flaftor  defcrcnte  rco  iorauerit  Jlbi  dart  &  quibuscxpriotevolontatcinsqu«fi;um  cft  .no» 

j^pocteic,  &  oodcm a^ic  pttfltci  ie£ciemc  icua  iia  yolan^i iglfgifBi^^vf  ipp«Aii&  cootraaibua 
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'\^p4R4  Mutfmu  luCdt  fdS.  Aiqui  pcndet  cx  volun- 
taieillotutnintcr  quospiiiisiuratumclli  inaximd 
vcr6  eiu5  qui  iLiraaic ,  vt  k  priocc  illo  iurciuran  Jo 

' '  reniiaiur,  &  ius  q  lod  iurami  qo'a;li(um  (uit  el  adi- 
knatar,  non  tao)  alicnofjdko  qiiam  ipfius  proprio, 
cum  imputarc  fibi  debeat  is ,  qui  iurauic  cx  adact- 
ifartj  delationc,  cur  cum  polTct »  fuo  iureiurando 
vinccre  /  uifiuTdndnm  &  4dpecu»iM ^^.j.vti.injr.  ma- 
lucric  iufiurandum  tcfcrrc,  &  adjcrratij  ii:liuraii« 
dum  fuo  anieponcie.  Nequc  tamcn  ea  res  (acict,vc 
prziudicium  artquod  peciutto  ciusiiat.qui  ptior 
iucauic.  Id  c(i  noucomagispro  pcriurio  habendus 
>     itcrit,  quiapo/lprxditumiuAurandumponcrlus 

.^.  quo  iarauic  «dor  fibi  dati  oportere  quod  rcus  fe 
darc  non  oporccre  iurauerat,  nd  quzrtcur  an  reum 
daie  oportcat,  dc  quo  quxrinon  poffct,  quin  al> 

•  tcrutcrpeiiitrusinucnirccur,  roaxim^  verois.q  ii 
prior  iurauic  >  (c J  an  ador  iuraueric ,  vt  fubtiliicr 
Paulus  bic  fcribic ,  non  addito  ciiam  eo  an  vcte  iu- 

*  raueric, dummodorii^  ,  &exdclacioneiuracLimfic 
kg.  n$tt  tnt  djto  inreiuTAndi  1.  ndtn prfitd^im  9.  in 
fnuap  &  §.ulf(dfi popff^n  ii.§\vti.fiipr.\\u  tatio  cll 
cius  qul  dcretencc  iirducbisiuiau  c  ,  &  contrana 
cuius  ptioii  depofiiioni  iuta'x  ilandum  clTc  dixi- 

.'  mas.Nonenimcflinipluis  voluniate  p  nrumvt^ 
'■  priotc  iureiurando  realar,  quin  hoc  ipfo  &  pcriu- 
xij  &  falh  tcdimonij  crimcn  incutrat,  quoniam 
,  lioc  cafu  cidcm  perlbna  eft  quz  iur.it  contraria, 
^>'^aod  nunqoam  licct  l.tst  ij.^.i,itifr.4dttg^  Ctrntl.dt 
'  fttf  Bcnca  itc:TiP.ijlushicloq  iicurdc  lureiuran- 
^  do  voluntario     cxcra  lu  iicium  prxlUto  ,  ^  lia  in 
.  lu Jiciali  vix  eft  vt  ponit  hoc  contingere,  curn  iu- 
dcxitacim  atque  iuratum  eil  pergere  dcbcac  veUd 


abfolutioncm  vcl  ad  condcmnatlonem  d  Usi^utmH' 
dum  &  tdptcuttiju ^^.f.vlt.iiifr.  Mulco  minus  vr  du- 
biietutaniaiatam  iTt,  qiiicaruscftlegi^rcq.icniis 
cum  iudiciale  iufuirandu  pf^fcnrfi  halcat  lempec 
iadicc.SitamctalluIuisiiiisqui  iurau  tin  iud:cio^ 
vcmalitiuliuranjiircfeifcaducrfaiioq  amvrgc  e 
fentctiam  vcl  condf  natoriam,vel  abfoiutorii  tdent 
fcra.nrc  cogctiir-iudcxtn  iudiciali  quoquc  iurci<- 
rando,  quod  hic  fcriptum  cft  in  voluntario.  CJuidl 
cnimalmd  proflunciaicbonusiudcxpndlc.q  liim 
quod  vidcat  vtriquclitigatorum  placcrc''  /.  i.§j/<iit 
quiTttur i}ifr.decper.  rmt  nuncut.  ifi conutr.tTit  iG.dtrt  * 
iudit.  Sed  quod  addir  Bartolus  aliud  cilc  in iurciu-'  - 
landoncccJariOi&.vc  vocant»fiipp!c.iiiQ,quod  u« 
dcfc^utn  probaciouis  dacur,  non  pollum  adiriiuc« 
rc,non  folum,quia  iufiurarduro  tale  nullnm  3g>io« 
fdcvcra  lurifprudcntia  vt  diccmus  ad  l.^dmontrdi 
31  p/A.Scd  ctfam  quiaratio  qua  inouccur  quod  iuf^ 
iurandum  hoc  prxOctur  .id  ptoband<im,frobaiio 
autcm  vna  toilcrc  poffit  alcct am  tx  l.  firiprurt  u.  C, 
de fid.iitfirutu.dd  cps  qui  x/. §  t Jr/r W leg.CortKl.  dtfjlf, 
xquc  locum  habei in  iurcturan  Ju  vuluntario^  1 11- 
diculi  vt  pcrindc  probationis  vim  obtincjt  /l.l.fti 
fipo^Jfori  11.}.  vll.ltg.tum  qui.^o.  irtfrtniip.ivf'.  hoi,  ttr,-<^ 
£t  q  .amuis  non  polHc  iudex  nifi  iniulie  ics  q  .od 
litigator  (ibiiiirciurando  (uoquzfii(,eiadinicre  vc 
Birtolusobiicir.nihi!  tamcn  vc:sthociicri,(iisc«l  ' 
talcius  acquilitum  c(>,conrcniiar,quia  voicnti  noit 
fit  iniurial.  tndttm  9.  §.i.  dtaqua &aqiupluu.  arctni, 
Porendum  autcm  ne>.c-tV3rioeli  cum  q  ii  pnoriu- 
laucric ,  cnnfenliiTe ,  vc  aducrlarius  pndcriori  quo* 
quc  iurarct,  alioquiqua-ftio dcduplici ittrciuraa- 
do  iiiciderc  nunquam  poirct.  ' 


i^.Tiiv  PHONiNVS  libro  <J.  Difpatattonura."       ^      '..  v- 

kVod  fi  iuraui ,  te  tiererenre ,  non  iuraflfe  tc ,  darwibi  opbrtere.  &  aduerfuf 
^      'vtilem  adtionem  qua  hoc  qujcritur^an  iuraucris,  tibi  dari  oportcrc:  oppo- 
•»  .  ftcnda  eft  cxccpiio  iuriliuraadi  pcrcmentis  quxflioncm  adlionc  compiciieni. 
« '  (am. 


q: 


Ai  l  ^Hodft  iarMi  19. 

D!"er(a  eft  fpecies  huius  lcgis  ab  ea  de  q'ia  in  $. 
Vl/.  Itgit practdtntts.  Ibi  enim  iura  lerac  rcu^  dari  fe 
nonoj>ortcic,aftor  vcro  darifibiopotcereauicon- 
tr^Hic  ver6  tiadlaturdc  reoquipoft  iu/iurandum 
aba^ore  prxftitum  dacilibiopottcrc.iuraueiic  t4- 
mcn  deeo  aftorem  non  iuraflc.  Qux  qux:iio  vc 
proxime  diximus  nonjo  aliud  iufiurandum  cadir, 
■ ,  qu^mquod  fit  voluntarium  ,  ci!^mdeiudiciaiinoa 
'^^1(1  valde  impudencer  dubicari  li  quxri  poftit 
'   apudiudicem  quodefierente  prrftftiiii)  At.  Ratio 
au(em dubirandi 8:dccidcn^< ad  hunclocnmca- 
dcmfcrccil  quxadi  jt.r/f. /fjJi/Ji^^rwr».  Nifiquod 
difiiciUus  vidcbatur  vt  in  (pccie  huius  lcg<s  per- 
tnittcndum  circt  pofterius  iufiurandum  nc  alioqui 
t  progtcirusdctur  in  iiifinitum.viloquuntur  philo- 
^^ibpni.aut  vc  Vlpianusin  Ihdtuo  Pit  i^.f.ftdfitmptor 
>-^"l»/r.rf?  rfitti/f.longj rcsabibit  li  pofteiqttam  lurafti 
'^vdari  tibioportere,  perm'ttaturmihiiurarc  te  non 
MaralTc.  Nam  5c  tu  pofte^  iurarc  quoquc  volcs  me 
'.  iJon  iuraifc  quod  ix>ri  iuraueris.  Sed  t^ccidcndi  ra. 

tiocft ,  quod  non  aliier  permittitur  niihi  iurarete 
'  noniurafTequ^n  tudceo  mibi  iufiurandumde- 
"  .^Tas,  vc  Tnphooious  hic  fccibic  >  idcoquc  non  po- 


titft  rcs  ablrc  In  iniinitum  nifi  qnliurarunc  confert^ 
tiant.  Prxtcr  id  quod  credibiic  cft  eum  qui poftc- 
rior  iurabic  aduerlai  ium  non  iuraftc.ica  iaraiurani 
telllbat  .tdhibitii  aut  ipfoctiam  iudicc  vtdubitail 
poftca  dcipiius  tureiuraudo  nullomodo  ponjt.  Sc<i 
quemadiuodum  podrem  quoquciudicatam  dubi> 
tariadhucinterdum  poteftan  ludicacum  fit ,  qus 
rcs  tranfa£kioniIocuiTi  facit  l.clfg4nttr  ti.S.fipojlrtM 
iudiCdtdm  infr.dt  cendtH.  indtlr.  ica  Sc  poftqu^m  iura- 
tumcft,dubit«inonnunquam  probabiliter  potcft 
au  iuratum  /it/.  nampefitaquam9.inprinctp.fuprt  ncc 
potcft  videriiufiurandum  defetii  per  calumnian» 
cumisqui  Jcfcrtpricr  lurarc  dcbcacdc  calutnniA 
fihoccxigntor  t.tufiurat^dum  & adpuunuu^.^.  §.  qui 
ittfiuTffidum  infr.  quamuis  ctiamii  pcr  calumniam 
dclatuin  elfct  imputarc  tamen  (ibi  debcrct  qut  de- 
latum  acccpiftet.  Ergo  aducrfus  vtilcm  adlionca* 
tuam  qux  extuoiurciurando  tibicompetic.  ficia 
qua  hoc  foliim  quxriiur  an  iuraucris  dari  tibiopor« 
tcre,&  aliud  prxtcrea  n:hil  l.nontrit  5  S  datoiurait- 
randofupr.  potero  cgo  poftcrioris  raci  iuiiuraildl 
cxccptionem  opponcre  quo  pereiiipta  eft  tot»^ 
qiixflio  qux  adlioae  tuacomprchcndcbatuc,  cQin 
iuraucrim  renoa  iarairc,£ticabend/\ccurfiusqu»| 
quc  csplicac. 


ipetitorem^ 

^tifdupliadio  integra  maneat.'&  poteft  dici,hociudicio  Iic^^^i^cipaleli^^aj^ 
exeiceri,(c4iuiiucaadiimami]S cooicniAii  '  : ''^  • 

ja«i»^*Wf«»}^'<^i^,^y 'V^^  iuuro  coofecoetur »  idtft  vt  non  deaiio  atDp^i 

iMiocoUit  ipfo  iure  aftioncm  ,  quc antel  compe-  aatcm  an  damnwm  inioriadatum,,  ptopterqiio4 

tlkitiii  fiue idLot iuratierit  iluc  rcu5> li  iotcrprctibas  legis  Aquiliz  adio  competcrc  po(Il>&  pcr  inficia«i' . 

^ibltn»<teHmas si  Lfd  ntf4^  %6,  f.wU,f^tr.  £c  lioiiem  crefccte.  Ncmo  autcm  dixcrit  thSioiiciikv 

quamuis  artio  qua>  cx  iurciarando  dacar ,  tol!ciec  qunm  Prxcor  d.iccx  i<jrcjur.indo3£koris,  cxeanMll^ 

prioicm>cIIcctam£  robrogata  in  locuih  prioris  yiic  numcro  clfc  quac  pcr  inhciatiooea)crcrcuoCtnfeC&, 

pr«iii^naearaiDcandcmindueredeberettjffiur  percalomniam  negetuctont«Bcfle.Qoam»«li|^, 

mm  \o.S^itt'miMT'utrum  fufr.fi  quU  cgntun.  Erg  >  Cuc  ni\«  ob  id  foliim  quod  negatum  dt  darrinum ioitt-»: 

hanclcgem  infclli^a>iica<^oac,quccxiurciutaa.  tiadatucnfufirc}  Ucnd  igicur  Paulusiuccx  Pcdto  - 

dD  ai^oris  narcitor  noo  daada  ia  daplam ,  qoc  k-  icribit,Ennn  qoi  inraai t  cx  ca  adione  id  cft  ex  cani» . 

CBnda  Accarlij  &  Bartoli  intcrprctatio  cft,  (uic,  illins  adioni?  qttxinfinando  crcfcic,  .iliqjid  libis 

^.^«aocpdniatde aftione legis  Aquiiix»  qax contra  dcbcri» nondupli fcdlimplitatumpcrrecutienciiii^ 

J|gniito<f>t«t  indaplum  L  4.G.  drl^.  JhpuLfMiit  fibi  acqoirerct  M  ita  tamea  vt  non  a»itiat-4^ 

Vtratimii.  S-btCdShfu^.tod.  iU.  fi/;iiucdc}>ofi  i  ex  pli  pcrfccutioncm  fi  omiiTa  hic  partc  cdidtl  qiiae 

<a;t(atuniuitus  velinccn  iij  vcl  nauitagij vcl  tuinx  data^onom  honoi;aiiam,n)aUt priil-.naoi  cam^W^ 

faiH^I^  tlMmAJK^Mf^.  aot legad venerabiliati-  doilencsercece,qnalhioBpecMBpuaeaoo««ij»y 

cuilocoreUfti  f  Mern  mixtab  f  it.de a^itn.in  qoibus  ne  qux  ficpcriufiurandoxr.  It.i  put.int  intcrprete*»^ 

A^onibus  adur  luam  iotcniionem  cx  aducrfaii j  Sc  omittcre  hanc paricai edi&i eam  oooqac ,  ^aL 

-  deladbnelwcciofawdo  foo  probaacrict  non  eo  nl-  ioraalcapad  Prworcrotfiitwiltocandiiol  ftilitatetn. 

nus  in  duplum  condcmnsndus  cft  rcus  cx  narura  dcfcrat,  nullacxcovcladlionepctita.vclc-xcfj  tio- 

propofitc  adionisqiuecadcm  roanct,&  cx  qua  tao-  ne.Quo  caiii  nec  tlla  cxiureioraodo  v(ili(as(nane>  - 

demieqoicoiideraBaUoiieai  Dcce^eft :  cum  nott  tt  penes  enm  debet ,  vc qoodiotaMm  efttbaberl'- 

^beat  meliur  circcondicio  iiificiantis  nb  id  foltlm  dcbcat  pro  probato.  N.im  ncquc  hoc  fietl  potclt 

mod adorem  adprxllaiidum  vci  ccfctendamiof-  niiicuitionc pistocia.P{jetor autctnnon aiiiot  tue^ , 

'wtatt^mad^gefic,quandoqnidemdlidieti«iii4Mrf  dbfle<aiiierDaf)e.fofioiaadfln poteftqoimfi ek  ed^ 

VCi^ i:  faniSi iiirauic  ,  inodciiia co  modo  aliquall-  veloftioncm  dccvcl  exceptionem  /  j/wflfw  28. .' .jiV. 

tcx  Oi:oatuci.dtedi).^  i.infr.dtpte$mx»»fiitd.qM*fiA  iKa§A.Mmftfie4quim  ^.i.i.yij^.Milu  tamcn  aUo(^ 

fmlb^td%Jii^Jt»iUbf.  mfiit.  Alioquiiofuiiaiidam  iodieitm  eft  >  qnod  hU  I^alaa  lcribit  dc  adML 

ai^oiii,q.iodci  prodclTcdcbcrct.noccbitpotiusvft  omittentc  hanc  p.ii  tcm  cdidideeofDloinieUK 

adimat  ipfi  dupiipeifccutionemiCoanaifiMdJ^4iw-  debetcquiiorarc(ecufaui(,nondcco'qoiMmi»l^ 

/*  S^CMkg^MMt  %^4^Mi3L  tkXl^gMl amiBttr  vt  pofle^  probd>ft»ot.  Qgid  crgo  ft  •&ot  notto  &*. 

^JUMdmMgit.  Dec.  linpatatefibidcbct  is,  quiin  biapud  Przrorcni  inipfa  conti  n.^iioncdelatdM^-' 

^ia  tius  coaicftatuincL^d Pcccoccmiiraaatead-  rctarando  (nec  cnim  iutace«&  ica  cxooctaic/oso^ 

iicrfario,&iatiiira(idato  defiveoteimalimiaratefi-  teft olfi coi>dictodeibatBr»vc  fc  in  fpedt  tfdwi  hwy 

bi  dcbcri  cx  ca  caufa  ac  fuo  iurciuiando  potiils  dir«/f  55.  ({r4rfair.brrr<f.)  irnpctraacricformulara  flc^ 

^dklj^cflibus  aut  altis  probationibus  intencioncm  aftioncm  lcgis  Aquili* » io  caqoc  iaiattcric  dqfiiK 

j[l^'ei>mpct^e,c6quf  fafto  ex  hacparteodi^  reoteadoerrariocenton  Aidelierincai»(3idatt>: 

nftioiiem  ex  foo  tllo  iurciorando  a  Prxcore-poftu-  ni  iniuria  dati.  An tdco perfecutiunem  dupli  smib^ 

)are  potiils  qaim  a&ionem  piiftinam  iibi  compe-  tet  *  quam  agcodo  non-ffx i^eiorando  fcd  cx  lege 

Centcm  leg|s  Aquilic  aut  aliam  nmilem  aliquam  Aqulua  fibi  quxfietat }  Nbtt  enim  dici  poieft  ^o^ 

cx  ibpradiAlil  eierccrc .  quz  pcr  ioficiatiooem  in  cafu ,  quod  lcx  aic*  omiila  hac  parte  ediAi|hMMi^ ' 

dopiamcrefcerepocuiirct.  Nam  iiuc  per  tcftcs  auc  aftlonem  dupli  integram ,  cdm  poft  eam  iatfi  pro-^' . 

aliter  intfntioncm  fiiam  ptobare  potoic,  parum  poftum  ,atque  in  confumptam,  ( ideo  cnimdi-^.! 

pradcnterfecit,qDibiBcpartcmedi^i&aftioncm  citarahMare,qairc[n in iudtciamdcdocit»qa<^ 

in  fadam  vtflcm  »  qaam  Prztor  cxlurciurando  niam  aSioncm  confumit,&  amittir  $. in pfffvUr^^ 

a&orisdare(blet,eligeremaloic,pto  adioncflopli,  infrXmtfrmr  j.f.quid^MUtm  i»fr.dtiur.  dttib.Sc  vt^ 

quzpofl  iuflarandum  quoquepraftitum  maoeoat  afi|^clpfim«V»adioncsaaoqucfunt  cxearumfe* 

^c^ra,  fi^  probacionclibi  pcrlunuiandum  fuum  rumnumcto,  quz  vrjDconfomuntur)  hanc  panetn 

^cfita  ccccdcrc  voluifTcc ,  fiuc  proba{ia|t^aliam  edi&i  amplexusiit  is ,  qui iurauic ,  &  iufiurandan» 

nallambabiilivfiificcce  iili  abafidiftdd>iHj|ttbdli>*  ioOm  pro  plcoqipfabatlonc  habcri  votuit.  Dabita^: 

siiadof^exoneraacritneccflitateprbl^tidit  atqae  tioncm  facit,qaoniam  hoc  cafu  ^&ar  qui  iamdc 

Ita vidoriam  litis fibi  compataaedtiq^ein  diqqaia  adionc  legii  ^qui^i*  iropeuakm  formu Uin,  neqoe 


-fiMcambece&ifretoeCc(rc,6ef$oiiiQ^|^^  a£Uonc  ex lorc^rando, |Ml|llnHa  vlbindiget  v9 
rabacetiam  ftmpliHnamittere.Neqae'<MtoPrztor   cxtorqnoit  conJcmnatiqnem  cctam  irt  d  iplaffl^' 


ci^jdac  a&ioaem  e&in^awidb.^d  fc  p  quippequc  fcuuipoteftjexeajpra£otmuiataquam 
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rcre^am  iropcirata,  &  iulFj  pedaneo  ludkc  vt  Accurfiasnoftcrbcn^  ob(criiauit)  qazpoftic- 

qui  ^  prJtfcripta  fibl  formula  reccJcrc  nc  limm  mis  illis  \tribis  cooiinciur:  Ef  poufidui  hoi  iuiuti 

quidcin  vnqucm  potcft  condcirn are dcbitorcm  in  w  prirrcipdUm  ctuftm  txeruri  fid  tuJiurMnduni  dftorh 

duplum.  Scdcum  ca  forraiila  condicioncm  fuam  ttnjcrum.  '^amquatn  pothcma  hrc  tatioapcr-i 

habcac  Ji pdrtt  ddmnum  intkri*  ddiHm  ijfe  dHtri  Gcut  tiukollcndit  mcO  iudicio,  non  tam  hafic  caiiioa 

&  atier*  tormulxomnes  condicionem  lilamh.i-  tradaii  i  Paulo ,  in  quo  iuiatmn  litapuj  iudiceia 

hcat fi *3cr  pltre  fuMm  inmtiontm prebdutrit ,dkl  po-  datumpoftimpctraiaLii  lcgt^  Aqu»lieadioricm& 

teftPfxtorcmdccaprobationcfenfinc.quxoncra-  formulam,  quainillum  aliutndc  quopritls  dixi» 

tura  circt  adkorem  ,  eunrsquc  probandi  ncctflitate  mus ,  qno  iutatum  fit  apud  Priioccm  in  iurc  antc 

adftiingcrct,  non  de  iUa  quam  proptiofuoiurciu-  impctratam  petitamue  lcgis  Aqinlixaaionc.n,  8c 

rando  induccret,vtab  alia  qux  alioqui  nccelTaiia  pctitS  iconciarioaftionc.q  :atri  Prattot  hoccdido 

fuiifet,  fecxonciaret.Idcoquc  quafi  dcficicnte  for-  poliicctur  cx  iuiciuiando,  qu»  vt  dixi  non  •  ifi  ad 

inulst  condicioncnonpoflciudiccmadduplicon-  iiTiplnm  dator,  numqi;am  vcrb  ad  duplum,  ne 

dcmnationcni  perucnire,  fed  ad  fxmrli  duntaxat,  quidcaj  cOmin  aiflionis  locura  iubftituitui  ,  que 

ncctamen ineam  rcmiodlgorcnouaformula.cilm  poHcipcr  inficiationem  crcfcLie,  qiiia quod dici 

in  duplo  fimplum  continearur,  6c  fatis  appircat de  lolct  aftioncm  fubrogaiam  in  iocum  alrcrius ,  fa- 

intcntione  ailoris ,  etiam  ciim  iurauiiaduerfario  pcrcSc  inducrc  naturam  eii:s  m  cii»u\  locum  fub- 

defcrcntc.quia  probaiio  hscc  licct  priuilcgtaria  fir,  togata  c(t  cx  /.  fi  quis  tuvi  jo.  S-  qui  tnmurum  fupr.fi 

&taU$dequaPrxtornoncogitaucrir,ciiraformu-  ^uiicMutfan.  ad  hune  cafum  .-tccommoiiarinon  po- 

laminduplumdarcr^probatiotameneft,  &  qui-  tcll,  nonob  id  tantiim  qi:6da6tioncsqux  pcrin- 

detn  certiiriroa  fed  ita,li  hocquoqvc  cafu  hxc pars  ficiarioncra  ciefcunt ,  non  dantur  in  duplum  cx  fui 

cdidi  implorctur ,  qux  fola  facit  vt  quod  aduerfa-  natura  primotdiali ,  vt  loquuntnr  intcrp/ctes ,  (cd 

jiodcfercnteiuratumcfthabcridcbeitproproba-  cx  caul-t  fiipcruenicnti  Cc  pet  Accidens  propter 

to.Hocvcr6ciimaccidit,noniamdcpriftinaaaio-  inficiationcm, fcdctiam  quia.id  ocx iurciurando 

nc  quxrendu  cft  qux dabatur  in  duplum, 6c  quara  qi-x  fubftiiuiiur  sk  Prxtorc  in  locu m  altcrius ,  fm- 

hocipfoquodinformulidcduaacltjConfumptam  gulariscll, &priuilegi3.ia,  incoquod  probaiio- 

cfle  diximus.ncc  rurfus  dc  formula,  cuius  c6dicio,  ncm  inicntionii  adoris  iutnit  cx  proprio  ijiiius  io- 

(i Pr«torismenieinfpiciasdcfccitpotiusquim ex-  rciurando,  ide6qucr>on<^cbc-  alioc:iam  piiuile- 

ttttt.  Sed  ta  tii  ndc  .orcruandoiu-c  uradoex  hoc  gioadiuuarivi  proptcr  lnfici.-iiivjncm  lei  obtincro 

IpfocdiftoPrxtoris.qiianisnonapudipfamPr^to-  dcbeat  dupli  condcmi;a!ioncm  ,  non  quia  duo 

rcm  fc  i  apu  d  i.idicc  pcdaneum  iuiatii  lit,  q  iod  ta-  fiu.i,u  aria  circa  canucm  ipcc  ct  concurrere  nun 

mennonaliier  fieripofcftqoim  fiidemiudcx,ex  poflinr  vi  vuU  xrt  noflfotum  iail.;;ur  brocard.co 

cuius  aut horitate  iuiani  cft,tanquam cui commiflia  ex  l.i.Cdt dot.fromiff.  Ncc  rurfus  vt  qui in  viio  rcle- 

fint  omnia.qvlx  adcaufam  f  ci  tincni  (  na  ftatim  at-  uaturin  aliograuccu  ,%cl  contraq  lod  noftn  vulgo 

quciudexfaauseftomniuicumofEcitJciincum-  cx  hac  lcgc  infciuni  (roncnim  graua;u.  nuJ  du- 

bii  quxcunqueiniudiclo  verfantur /.  plum  non  confcquitur ,  cum  lucii  occpfi.incm 

fre«»/<i<j»ii«iwi/v/r(i*4ii/ir.ftiia.)nonfoitiinhabcatid  amittat  potiui  quim  dainnum  incurtar,  nectUc 

quod  bcnc  iuratu cft pro  bcnc  probato ,  fcd  ctiam  rui fus  qui adueila;  iodf fc: cnic  ini ando ,  fc  tcftcoi 

ex  ca  probationccondcmr  ctrcum ,  atco  penitas  facit  incaufapropri.i )  Scdquiabcncficium  Pr^to- 

modo  quo  condcronarct,fi  adioncm  &  forronlain  ris  facicntis  vt  quod  luratiim  eft  pro  probato  ha- 

Pixtor  ex  iureiurando  apud  fc  prxftito  dcJiflet:  beatur,  non  dcbci  cflcci  captiofum,  quiiuliuran- 

Quid  enimrcfcrt,  an  apud  Prxtorcm  iuratum  lit  dum  detulir,  vt  in  plusqi  hra  io/implum  condcm- 

anapudiudiccm?  Autanreusaaoriiufiurandum  nc  ur grgJ.Paulmnottt    infr.dt prttor  fttpuUt.  Cum- 

dctulerit  io  ipfa  contcftationc  coram  Prxtoic  In  quc  is  qui  lufiurandum  dcfcit ,  vidcatur  hoc  ipfd 

iutc,aniniudiciocoramIudicc?Nififortcimputa-  fatcriintcntioncm  aducifarij ,  in  cum  fcilicct  ca- 

rc  volumus  aAori.cur  rcus  litem  cont c(iatus  Sc  in-  fum  quo  lurabit,  d.  L  qui  iurtjft  i6.$.vU.  fupr.  an  noa 

ficiatu$apudPrxtOfem,iamn\mnondetu!critiuf-  abfiirdum  cflct  quali  inficiantem  indupljm  coo- 

iurandum,  fed  formulam  & iudiccm  cxpcftauetit.'  dcmnari cum ,  qui  propici  dclationcm  i  .'c  fadam 

quod  clfet  abfurdum.  Ergo  ad  limplum  duntaxac  fecuto  poftc^  iurcia;  ando  habcndus  fit  pocius  pro 

hoc  q'ioqac  cafu  ficricondcmnartodcbcbit,  non  confcflo  i  Atquc  hanc  cflc  puto  lcgis  huiusfcn- 

addoplum:  Nam&hic  ratioillaPaulilocum  ha-  tentiam.quxhodicfaciliorlong^ cft,  &cxpcditioc 

bct,  qubd  abundi  (ufficiat  cxoncrare  petltorcm  fejundum  iusquo  viimur,  vt  iudicia  omnia  noa 

probandinccc{fitate,nccdcbcatrocliorciuscoadi-  pcriudiccspcdancojcxccceantur  vtolim,  fcd  pcc 

cioficriobid  ,  quodiniudicionon  iniurelurauc-  ipfos  Magiftiatu^,  quorumciac  dare  iudiocm  8c 

tir.  Ncqucad  rcmpcrtinct,  quod  cx  iureiurando  formulam  poft  li^cmapud  feconteJVatam.quiqao 

nulla  hoccafunafcaturaftio.  Idenimeuenitocca-  hodie  dc  fjdlo  ipfi  cognofcerc  ac  proaunciarc 

ijoncmagisqui.niurcvtloqaitur/.z.r»/r^r»«»,id  lubcntur poft /f^.  i  C.dtptd*n  utdit.Ug.  i.&i.Cdt 

efl  qaia  nccncccrtc  cft  ,  fufficitque  tale  lufiuran-  formul  &»npttr.dd  fubUt.  VndcfitVi  idcn.hodie 

dum  elTe,  »d  obUgandum  ludiccm,  vt  ipfum  tuea-  fit  locus  iuiis  &  iudicij ,  idcm  ius  diccni  Sc  iudcx, 

tur,  quod  a,  tum  fit  parcrc  a£lioncm  id  eft,  cx  quo  Idcm  apud  qucm  iurarur ,  &  qui  aajoncm  exiur&. 

dari  pofTct  adio,  ftnoniaminaftionclegis  Aqul-  iarando  vel  exceptio  .em  dare  poflit  fi  e  aiue  fi- 

itxdata  ciTei  formulacx  qua  pofllt  iudcx  profilirc  uc  poft  litcm  contcftatam,  autin  ipfa  ctiam  con- 

adcondemnationem.quamuis  nondupliexverbis  tcftatlonc  iufiurandum  dclatum  ^roponatur.  Vc 

fbtmulx,  fed(impii  cx  mcnte  Prxroris.  Etlicetfe-  proindc  nihil  impcdiat ,  quomir.u;  cuam  poft  in- 

eunda  illararioPauIi  f«»no»i'jf4fr4f;4rf««i/ffi  diip/i  ttitutam  adtioncro  lcgis  Aquilix  9c  poft  litctn 

MHtt  tnttgrd  mdntdt ,  locum  habcic  hoc  caiu  non  contcftatam  dclato  przftitbque  iuiciurando  id 

oflitvi  Jiximus.fafficittaircn  primamlocumha-  ipfuin  prommcictur  ,  quod  pronunciaretur,  d 

«rc,  iiciiqacurtiam  («ci  cnmi  adfcri  tationc*  ex  iurciurando  toluntatio  8c  conucotionali  agt^ 
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Ktor,  tpfi  txica  indkiaoi  &  dclitam  elfet  6c  tc  ediai ;  Ne^e  «n6  £e  imdknrfri  aflHlirilSI^ 

prcftitua).  Ergo  li  «i  4|iii  lcge  Aquilmadacus  cft»  qountuf  «  vtdicant  folam  adionem  ez  iureturao*' 

iuifiar«ndum  deftfatarkceoinficiaoteapud  Prae-  do  fionasigoit  vtro  obtinere,  fed  iD(iurandom 

•orem,  ifqtie alias  habeat dclidl  probationes,  qui.  ipfu«» ,  vc  intclligannf  folom  iufiufandum  fuffi- 

)>us  conhdat  >  muli6  prodeotius  faciet  fi  iuliu-  ccre ,  etiam  nulla  ex  eo  propoilta  aAionc ,  vc 

nndam  rccufct ,  id  eU ,  ncc  iuratc  velit ,  nec  rc  prior  adlo,  quz  fuerat ,  ptcimatur  4.  Itg  qui  in- 

Irrre, vtpointlitpcrinficiationcincrcfccce.  lufhi  rsfft  i6.     vU,  fyfr.  lufiurandum  inqu.tra  noii  ' 

coim  iuriliurandi  rccurandt  caufa  i(U  eft»  fifa»  rei,  fcdadoris.  Nam  rei  iureturando  ceitum  cft 

tucumfit»  vciscoicondidodefertur  tant&mtno>  nontolii  aSionem  ipfuiure  fedtaDtum  pcr  ez- 

icm eBadeoMiatlonetn ex  (ao  ioreiaiando  fit  rc*  ceptionem  i. Ug.  nsm ptfiuqthbn  9. §.f.&d.Ugi» 

porcatants  ,  quod  htc  contingeret,  qtiemadmo-  duolm  »8.  $.  r.^^.  Ac  per  tunuianduiu  aAoiis 

<lum  rct  dcbitor ,  iflquic  Baic.  ft  cam  foluat  cuia  iinc  dubio  nouatur  &  tollitnr ,  auia  hoc  maluiHo 

diminucione  allcnius  qtialituis,  non  libciator»  fl&arTidetlir,lic^tcum  aliqoo  tuod«mno6c  in- 

Ug.ttidm  ^j.  itjohtt.  Idqac  Dartolus  ctiam  bend  commodo  ,  quim  alrctins  dnbis  probationta 

«idit,  nec  pofle  hic  obnci  quod  fcriptum  d\  in  alcam  rubire,  ex  qua  pcticulum  ainiitcndc  litia 

Im.  mm^*  iS.  tHfr.  ktc  tit.  Nam  ftecandienilni  Incuuere  pocoiflct.  lo  c^ue  vldctnr  roihi  er<- 

cSec  reus,  fi  ad  euitandam  graoiorem  condemna«  rafTc  Bartolus  pul\  AccnriiuDi ,  Se  qLsotqnot  illoa 

tionem  fbrtaiEs  etiam  expcobrum  litis,  vcllet  fcquuntur,  cum  dcfendaot  ex  partea^oria  m* 

confiteri  iStotis  intcntioncm,  quam  adloc  iam  raotis  nullan  fieri  nouaticMiem  piiftinc  aftto- 

per  tellcs ,  aut  alitcr  plcnltEm^  probalTct,  vt  hlc  nis,  decepii  ex  vno  hoc  loco  vbl  Paiilus  fctibit» 

4|aoquc  Baccoius  tradiat.  Scd  cutn  dcfetcnte  ico  OmilTahac  paite  edicli  aiftioncm  dupli  mane^ 

•ftor  iurauit ,  arque  iaintentionem  fiiam  probi-  tc  incegram ,  qnali  id  obtineat ctiam  po(t  prcftMl 

uit,difficiliuseftvteipermiccaturabeaprobatio-  tum  infiurandiim :  quod  ccrie  non  ita  cfl,  c^m 

pe  refilire,  fic  teftes ,  aliafve  probaiioncs  conqui-  is  qui  iuraait  rcicicnie  aducrfario  non  poflit  di- 

cere,  per  qoar  fiat.vt  ad  daplnm  eondemnati  pollic  ci  haoc  edifti  pnem  omifiire.  Ec  ver^  qoemai- 

rcus ,  cui  iam  q.izntum  ius  quodammoJo  vidc  modum  ij  qni  lufiurandum  deculic,  rciinLarc  Je- 

batur,  tic  ampiius  coodconnari  nifi  ad  fimplum  lationem  poAcanon  potcft  ,  re  q  iidcm  cx  can- 

poffiet,  qoafi  iurando  ab  aliiromoibu«  pmbatloo  la  vbi  femcl  praeftitomeft      fi  quii  tu/turdrdiim 

mbus  cxcliidi  a^Dr  voliicrit,  &c  contcntus  clTc  Ii.in  illis  vcrbis  r.ecdum  eo  pTsjlito.  C.  boc  itt.  Ica 

fimplo,  cxim  fciuctic  auc  fcirc  dcbuciit  non  alia  ncc  ci  qui  iam  iurauit  pecatitu  vllt?  cafii  p otefit 

coiidicione  laraTc  fc  poife ,  vt  in  fpecic  Ug  fi  dm  vt  ab  eo  loreiorando  reliliat  inaito  adioeriiario. 

^i.  de  dcquir.  btred.  JVlaximc  vcic)  fi  apuil  Pi.t-  cui  aliquid  uitis  cx  co  quacficum  fucrit.  Piarlcr- 

toremio  lurc  aut  apud  iudiccm  ia  iodiciofuuit  ^  tim  cii.n  abfurdam  fic  j$(  fupcroacuum ,  idedquo 

iotatttmi  nonntitem  ema  iocliciom,  cAm  in  In.  ncc  lerendam*  WoiSicir  attas  eonquitat  5e  ajfi». 

dicio  quafi  connabatnt  Ug.  i,.^.  'idtm  fmbit wfr.  dt  rat  probationcs,  poficaqnum  iurciuranJo  pro- 

mm/.  Ecumen  Aeairfij  nodti,  vcvidcticiicm-  prio  fiiam.  intcotioncm  plcniifi.i.e  ptobauectc. 

q  ie  Barcoll  8e  intertMetam  noftromm  fententia  Qttid  eniro  faoc  alind  efiet ,  qu^ra  aAnm  a^e. 

crt,nihi|hacpartcrcfcrrc,aapoft  iufiurandu  pri-  rc,  &:  ccrtam  probjiioncm  quarfitis  congcflin» 

fiitamvcluai5kocaUasprobacioaesconquiicie,aa  Que  aliis  minils  certis  probationibus  iioc  ipfo 

V^ante,pco^terc^qtibdtofinrandum,inqutunt,  aubiam  te  fnfpeftam  ftccrc/  Nec  video ,  qo^  > 

non  toUat  ptimam  .i6tioncm  ,  licct  nouatioois  rattonc  hocpcrmicccrcbfmos  fadex  poflic ,  c:iam 

Vim  ohuatH  4»  ^g.  qiu  ittfdp  16.  f.  vU.  vbtdixi-  aU  atiocc  ipfo  reqiiifimf »        poU  iufiurao- 

mot  ropisk  Sed  vereor  ne  non  fit  b«c  ratio  facis  dnm  ptaefticoro de alio  qoxrcndomnon fic ,  qolna 

lionat  non  enimq  izrimus,  anetiampoft  prasdi-  dc  hoc  fiJ    an  iuratum  faeric,vc  COtlcs  dixironc 

tamlofiorandum  fupcrfitadio  legia  Aq,!iHif  *  de  cx  Ug,$.  i.  d4t0iiirmrMd§fi^,  Aliis  autero  pro- 

4]no  non  dobitant,  fiuc  ante  DTope£tam  illam  bationlbDs  non  poffit  apctiri  via ,  quio  hoc  ipfty 

adlioncm  prxditum  fit  fioc  poltcL. Sed  quomo-  incectum  fiac,  quod  iam  plenifllm^  probatum, 

dppotBctlupItpetfccutio  fupcrefteei,  qui  iuiao-  es  iotcgro  proiuodam  fiilcipitur.  Malc  igicur 

do  videnu  fimplo  contcntus  (uUrc,  atque  ita  Aeearfioa  &  Bartolua  banc  legcm  protrahunc 

dupli  vnquam  obtincndi  fpcm  fibl  prxcidilTc}  ad  iltum  quoque  cafam  >  qoo  adlor  poR  przfit- 

Njm  fi  quis  rcfpondcat  polTe  quenalibet  priui—  tum  ^  fe  iufiurandom  velir  prifiinam  legit  A« 

lcgio  fuo  reounciarc,  &  iuri  prp  fe  introdu^o  quiliz  adionem  rcpctcrc,  fuimque  intenQ'o<4 

l^.  pM.  C.  di fdS.  Ug.fi  titit»  mamttntt  41.  fufr.  ie  ncm  adintc  per  teftes jprobare,  vt  doptom  con- 

MiiM*'.  Rcpiicabo,  nemlni  tamen  liccre  confi-  fequatar>  necimnos  nlfum  proindccft,  quod 

lium  mutare  in  alt^rius  ioiutiaro  Ug.ntmaftttfi  ex  eodem  errore  infert  Bictolus  ,  fi  iudcx 

MllMrf  7^  dr  rtgnl.  sMr^^'^^     pcaeiudtciam  poft  priroam  ncgationem  admjferit  confeflio- 

ris:  quodaltcriiamquzutumfit,  dubitariautem  nem  rei ,  poiTe  adtorcm  adkuc  probire  male^ 

non  potell,  quin  reo,  qul  dctulit  iufiurandum  ficium^c  tcftes,  vceripiatrco  beneficium  quod 

ai^ori ,  ius  acquifitom  fit  non  cx  fola  quidcm  ilia  «x  ftaqirp  clloqtilaob  faam  confefiionem  clTcc, 

dclacionc,  fcd  ex  iarciurando  podca  prxftitonc  iiabitarus  ,  cilm  ncque  in  potcftate  adloria 

podca  in  duplum  conueniri  polCc.  £c  quod  hk  efle  debcat  eriperc  ceo  commodum  fiuc  confcf- 

PauLis  rubiicit,omiflahac  parte  ediftUftionem.  fionis  &  benenclum,  quod  habeat  non  ab  aAo*r 

dupU  iotcgraro  mancre ,  ficilc  hinc  intcrpreta-.  rc  fcd  ^  Aatuto  /<■?.  vU.  fnpr.  dt  ptil.  Irg.  Grxv.-oi 

tionem  rccipere  poteft,  vtita  demiimomilTadici.  ju.i'  f*"-     fdeiuff.  vulg.  Ug.  li  qtied  nofirum  it^ 

poflit  luec  pars  edi6ti ,  fi  ador  detafana  fibi  iuim-  Ug.mn  ithtt  74.  dt  rtgul.  iur.  Itg. ).  dt  mird.  rtltg. 

random  recufaucrit  ,  non  etiatn  fi  fufccperic.  ncc  prchibcncfus  fit  rcus  bonam  fidcm  agiiofce- 

Cur  eailn  iartt,  nifi  vc  ex  tureiaratido,  iSc  pro-  re,  ac  pcobc  tandein  confiieri)  quod  antca  im-' 

talMll^'  ^  afti^nott  fihl  ac^airat  cx  hac  par*  probi  flcgauent^  ne  datior  fat  condicio  aaoria 
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rei  fi  luiUiis  panitcnriic  lorj^t  i^elinquatoridaro-  a£kot  hic,  qni  m  probatiohts  Gub  (applcmcntuiA 

modo  nuUacx  rci  poBnicentia  captio  Qt  a&on$  U  iarauit.(in3pluin  folum  confcqui  d?SciU ,  non  du- 

itukU  ii.l.  vU.fufr.Ot  inttrngM'm  f*e.id  eft  dom-  {>lum.Qiiidni  cmm  fitfunplo  contcntns,4uituoia. 

niuLiu  rcs  ,Tit  integra.Nain  fi  polt  um  allatas  ab  a-  rciurandu  nuu  cx  aduetfariidclaciooe1iinp6Mlil6 

^urc  inccnti6nis(ux  probaiioncr,  ob  iropiiobara  Jitis  vitflonam  iibipepericquaa^  amttcetcAdMlEld 

«*«  r.cgjtioncmvcllccrcusconfitcfi,  non  cflctau-  cxiutisrattonc  drbuilfct?  ... 
dicndus  adbcncfidumliaiuciimplomnduiu.ncc       a   tit  u  tltwwe  quMofi^miaotfStt  ^h^hd^ 

iicxpcnfnsomncslicisin  eumvfqucdicmrcfundc-  ncmintcllii;enon  loIumpetQuamncgetinrfadlum, 

9t  paratus  cfTct  ,  neiT»pt  (Juia  nuUum  bcncficium  (cd  criam  li  ncgetur  quaiicas  U(iki,qu.T  fubRandank 

|)Wieripoteftconfenio,<)uam  probationum  cun-  eiu$al(erct,Vt  loquiturfitttolllt«<)iUnl  ticri  noil 

trariarum  vispoiiusquim  bona  fides  ab  impiubo  pollit  vt  cr.ifmodi  qualirasntgemrqii;!)  ix  .t]  iofiUi 

litigaioic  u^uito  cxtorleric :  quod  &  Battolus  ad-  ncg.itio  b  «r.  Et  pans  maliaz  Cic  caluiiuv^:  cit  qiu- 

nimttquanquaaltlfc&cildpatiociropunitamma-  litatcm  fubftintialcm  Fadi,  &fa^um  nnu^iinc- 

rerc  ncgationcm  rcHinprobam.&calumniofani,  girc  li  mo^o  ta!i?  qu;i!ir.is  firjinniiic  I5aii,       q  la 

fcd  aiicecpuniri  eam     cocrccri  vciicm ,  quain  vc  tcusprobabilKct  lcncdcbcac.  ania;oqu!nuU 

Iocuv|AB«j(^ati4e&  coaleffiohi dcncgaretur.inul-  cius  culpa,  nullumque  mend:c:um  vi  :c'ri  puffic 

^a  ^cilicet  «li^4»pecuniatia  co  nommc  iirogan-  Lcxcnim  Aq  iilia  &  quor:^iiot  pollcain  Icgcsin- 

4a  «acpnttieteaexpetilatum  omnium  i  dtc  falu-in  duxcrunt  a:hoi:csilU$  quspcruihciacioncn)  crcf- 

feeguionis  io  dicm  vfque  confcfiionisfadaruiv,  cnnt,  ncn  tam  id  egerttnt vttnfictationem  puni- 

ictufionc.  Eoquc  mie  pafiim  vumur.  Illucl.-»n]uc  rcnt  quamvi  inficiant  smcncJnrium  ,  ifc  ciKim- 

non probo  quod  addit  BartolUs,lcgcm hanc  m  lu-  niani.  Jdcoquc  ncc  crefcit  act.o  pci  niUciatto- 

xciocai&dk)  quoque  neccllario,  vt vocac  & fupplc-  nem,ndeliclumnelluroptdrteneiic))uindecalura« 

tiuo  locum  babcte,  vc  fi  adtorir  ccnnoncmliuma  niof-.  cocifu  vidcri  poicll  nfici.tri  i.  tunti  ncqiie* 

teoaegatam  nooaiiUeiniplcne^robaucut,c«  ca-  contra  cum  quicrimen  ingcniic  conf-lltis  nega- 

^aecaufapctieiitfifaiitti&tdiafiufandum  fettamen  propufitam  ib  aSote  dimni  xftima- 

Bktiuani,&  aJ.nifriis  fuerit  in  adiunc  'cgis.^qui-  tfoticm.  quia  d-nnnt  iftimatio  cam  £lAj  deli^" 

iiicaatalia  quae  pcr  mfikiatioiicm  poAit  ctefcerc»  que  vcriiate  nihi!  comitiunc  habet.EUtaha:c  ona- 

iwn  tacnenduplomcohfeqaidebcat.fetitmplnmi  hiabend  BaicoluseK/>2./.f«i(^N<r4fi«*  t).  S.  bdtsS», 

(qoailhincquoquc  pofiit  iin{'ut-r,cin  h  inc  cJidi  ^    vlr.  cuinl.ftt].  cr  l-pfnr.de  i^.  f.  vl:.a  Lftq /«/>r.4il 

pattem  agilouctit,quz  eil , mquit  ,.dc  luictuiaudb  Itg.  Aqutl.1. (onird  ntgvittm  4.  C.  tod.  Sicut  CSi:  quud 

non  minus  necelTario ,  quath  TbiuiitiMb  tc  iiKli-  ,  monet ,  niliil intMlTe qdod  ad  huius  icgisfpecien 

tiali:inqiiofullitur,niiIIumenIm  talc  iuliurandum  pertinctancx  Jc1.uk  nc  ':r,itLtmfit,anetttiacia^ 

^ppleriuum  agnpicit  luriTpiudcntia,  vt  diximui  iiejM.fiM;i5>>-i  "'>.^fM«a.Mii^. 
iamiiepius.flccia£bibiautsiatiusad/./rf.long£que      B   Mmii^mmfiifimuxmrmfmiln^im  (wiMii' 

I^UMeftiuxiiiurandum neccflarium  Jc  quo  m  Ru-  it mtf:utt.HKC eadem  ratio  facic  vi  val Jr  p:dbcai 

biica  huius TiniU  vt  dixiiiius 4<l  /.  1  .fupr.ki practcica  qupi  Sciia(as iioftec  fequi  fblct  ^  Ne  is  qui  cx  ad- 

jnon  aliacftratio  hiiius  lcgisquamq      impuiaie  tteriatif  iinei^tandd  ♦itttattfa:,  ad  itxpcnlas  litis  coa- 

iibi  debeat  adt^r,  qui  fuam  intcntionem  itirciuranr-  dcmnctiir.  Nam  et  abunde  fufficeie  debetqiia4 

dofuopr6barcmaJuit,quampcrteftcs.Qiipdt(lr  delatioaeadncrftrij  iurando  le  exoneraacrit  pro- 

mcn  non  iunilitet  polus  diccre  dceo  qui  fedc  bandi  neeciSiate,  atquc  eo  modoteHiitin  proptiA 

'qwaJKpotuic  vc  inccnrionem  fitam  j>er  teftcs  caufi  cuniliiuiils,  vidtonam  litis  (Ibi  paratieric  iii 
f  robarct.ncc  taiiieii  prdbare  poiuic  nili  fcmiplc-  qua  fuccumbcrc  alias  debuiirec.  Sed  boc  ita,  ii 
nc.  An  ergo  tutic  admittcnius  ad  dupli  pcr-  aiftoradfundandatTl  Itumintenrionem  iuiaucrir, 
iecucionem  )  Multo  mintis.  Imo  ney  quidcm    noneciaro  fi  fupec^qoa  exccpciuDc  a  rco  piopo- 

iimplum  cbnlcqui  dcbcbit  ,  c(im  paria  finta-  fita  .  ne  alioqui  in  rci  poteftatc  lit  falfa  allqua 
^otcm  nihd  ptobafle  6c  minus  plcnc  ptobaXle  6c  cilumnioU  etccpuone  oppofita,  Jclatoque 
i,^1iJ$tdtnd.lvU.  Cd«r<f  i>in^.Plan^admi0ai#^^  pec cabwD^uun ioreiunndo  immuniutemacon- 
.tecpcctiiJTi  clc  iurciurando  illp  lupplcnuo  fcntcn-  demnatione  expcnfaium  litis  libi  acquitei  j.  Dc 
lia  J[li  iliiiT  dcfccndam  iu  fiattoii op inioncm ,  vc    quo m Codtcc noiUo iciipiimiu  Dt fia.t,  & btctU, 


1  ^  Si  iuraucro  tc  ,  Stichunri  mihi  dare  oporterc  ,  qui  nonfitin  r<*- 
rumnatura:  nec  arftimationem  mihi  pr.xftarc  rcus  debet,ni(i  cxcauHi fui:- 
tiua ,  vel  piopcec  moias  i  *  ttsacenun  ctiam  poll  mortem  ieiui  cftimatiQ| 

Siitriii^irk  irattmotam^im^antedecefllTit^d^ 

.     ,  tet  etiam  pcrcmpti  liominis  xftrma  ionem  ini- 

IIat.Dvb.  Pofl^uam  adlor iarauitjnon  de  alio  li  Sc  prarjlati  dciato  laltcm  pct  ludiccro  lutciuran- 

Ufferidum  eft  ,  qudm  vtntra  iuraueriti.  in  iat^  do/.i«4ff(fm5.f.iw>f|iMlfj^^ 

mi8.  $.  vlt.  iit ph.l. ^dutn.     iitt» tfiliMm  infifi.  iufiiusndum  fi ador  petuxftimationcm  qurfuic 

jifr.  b«(  iit.  ,  ^loii  igitbr  diftihguctidum  auc.  in-  vitz  &  mortis  tcmporc  »         fuinpto  vt  in  .1. ;. 

3uirctidtttih  efti  poftqiiamiuraui  tc  roihi  Stidmiii  infi.btuiiiiS  trititJ.ifvfr.*iltg. Afiut  i  a.  $  tmtfttuM 

arc  oponcre,an  in  rcrum  natura  fucrir  tcrnporc  vf.  Depriudt.dtliS.^t^xSccu  qui<  in  inrecofcinu  cll 

iUrt£utandtprxftittaa  oioafa«it,&  L  dct.ciii(,an  ieSudiiidcbeie^diCiinuspoireiUfifiirtAcqfe^ 
'rQm.lIL-           ,  ^ 
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condcmnari,fiuc  iam  cummortuajerat  Stichus  (i-  rc^c  apud  Prrtorcmquinvocatusfberitiniusrcm 

ue  poftcidccrflciit  l.<}iiiStkbum  yinfr.it cwft^.  At-  lanquamStichidcbitor.nccvocuio  ficricitracdi- 

qui  pro  confcfTo habcndus  eft  qui  iufuuaiidum  tioncmadionis,&intcrpcllationcm  quxdebito- 

dctuii t  It  ex  ca  d :1  Jtionc poltca  iiitatum  fit.vt  ad  i-  rcm  in  mora  conftitucrit  /.  i.fHfT.  dteiend.  1. 1. &Hf[. 

nitiumlcnis hu-.us  piosimc diximus.  Ergo&currt  dnnmvcctrid.().mnmmlnflit.dtf<zn.ttmtr.Uttg.  Hoc 

iuraui  tc  biichmn  aiihi  dcbctc  ,  qui  iam  dcceflcrnt,  cniin  cft  quod  Paptnianus  diccbat  in  /.  ?.fii  princip. 

omnimodo  ta'iicncondcn\nandu$cs,nonquidcm  rfer/Mf. vixcflc  vtlinc  mora  pcmcniri  poflfir  ad  iu- 

vtprjrrtcs  ^tichumqiii  lam  moiiuus  nulluscHifcd  diccm  Etli  non  i:^notoplaccrc  B  irroloaiiirqucin- 

iphiislaltemxilimaiioncm  qua;tucrit  mortis  tcm-  tcrpmibu$,cum  qui  iniurccontciru^eftStichum 

potc  vt  in         «»i</'5  triw.DF.c.Omnciufiuran-  .dcbcre  pcnndcobiigaricx  ruaconfrllione  vt  con- 

dum,vt  fic.iliaquxhbct  djfpofitio hLie  homini$  fi-  dcmnari  dcbrat.ramctli  iamrximStichos  deceflc- 

ue  lcgis.prorrnpponit  fcmpcr  tcrminos  habilcs  vt  ritantemotam  fi  modbdcccfll/fcilltimnonigno- 

hullalit  rcpugnaniiaex  partc  rci/.  tiitvr pufillny  r.ibat,rcdpanim  probabititermcoiiididn,cumea 

i.infr.li.f.vU.*d  SctutufctnfultutnTtriyll.  Ati]ui  non  confcfliocx ill.irum  niimcro  lit  qux nrciiisnecDa- 

funt  tcrmini  habilesii  Stich  is  qucm  iuraui  mcum  tiiramrccipiunt.dc  cnxihas  in  dtH.l.ttnfefittmbmttm 

eflc  iamiumdchjn<ilu$fuit,  iioncnim  dcbcri  p  »-  Ifcq  in^.vlt.  Nifi  lott^  quis  vclitcam  dcfcndere 

tell  >  lain  bcmo  mortuus  cum  ncc  lit  in  rcium  na-  icrc  tacitz  ciiiufdam  donationis  cx  rcgtila  /.  {Htm 

lura^ncccircampjius  portit ,  adco  vtfi  homo  mor-  ftr  trrtritn%^\.dt  rrgttl.iur.  Vcnim  ncquc  hoc  proba- 

luus  lllb  piomiirus iit  llib  pccna  ccr  a  quantiia-  Silecfl,cumnonm.igisin  donationcmdcducipof- 

tisincchomonectpfiuscrtimaiio-clcoqiicnccpcr-  fi:  rf $  pcrcmptaquim  in  llipulationcm  aac  iniu» 

na  committatui  Ip  hatnotntrtum  c^.itifi*  de  vtrbtrum  dicium.  Kain  nrc  donatio  ncri  olim  aliter  potcrat 

cfc/.-^i/iWJ/tw.lniportibiiiumcr.imnuli.iprorlus  ob-  qu.im  pcr  rtipul.itioncm  vel  traditioncm  :nec  tra- 

lig.vtio  crt.ncc  cllc  potcrt  hwpcfibiltutu  i    dt  ng  iur.  dtamus  de  dcbitorc  qui  confcflus  fit  fc  Suchi  iam 

Sicut  igitur  homo  mortuus  ncc  in  oblig.it  oncnl  m  rtoi  iliimationcm  dcbcre  qux  vitio  co  fuerit, 

nccinpachonemncciniiidicium  dc(iiicipotcrt,i-  fed  deco  •]uiStichumipfum.  Ncquc  rurfuai  ob- 

ta  nequcin  iufiuianduinfiucpiortipulationc,fiue  iici  poicfl  ,  quod  Bartoius  obiicit,cum  c^ui  iurat^ 

propacloconucnto.fiuedeniquc  proiudicioiul-  vidcri abiiccrc  omncs  cxccptioncs  qaaslibicom- 

iuiandum  accipcrc  quis  vclitd  l.tutar  pUftUi  f.i.  co  pctcrc  fcicbat ,  non  enrm  nic  dc  cxccptione  vila 

quoddicimus confertiuncmin  iuicfai5fani non a-  qiixruur,feddcdcfcAumaterixquzin  iufiuran-  - 

litcr  vaicrc  &  latamcircpolic  qujni  U  itis  &  na;u-  dum  dcduci potucrit,  curo  iurarum  fitdc  homino 

ram  rccipiat  /.  cotiftjiit/.ibm  i}.  cr  /•  ftq.  §.  vltim.  fuprs  um  mortuo, 6c nullo.  Planc  fi  ponas  iuratum  fuit. 

de  mttrroji.  tn  lur.  fdc.  idem  dc  iureiurando  perirtdc  fc  dc  homine  ,  quilic^r  iam  tom  re  vcra  mor- 

diti  multo  inagis  dcbct ,  quod  pro  vcritatc  habcii  tuiis  ,  in  rcbus  tamen  hnmanrs  ertc  credcbatur, 

nonpotcft  nilidcta  rc  inicrponatur,  quxvcra  fi  tanto  miniksvalcrc  iufiurandum  poierit  fiue  taf\- 

nonlit,faitcmcHc[>oflit  ,  nonpotcrtatiicm  ve  quam  per errorcm prxftitum  ,  fiuc  quod  nemo». 

lumertcvttcopoiteat  mihi  darc  Stichuin  qui  iam  crcdenduS  fit  rcnunciaflc  inri  quod  hbi  cotnpe- 

fitniortuus  nifi  vcl futtiuusflictit ,  quipcrcondi-  tcrc  ignorauit  ,  vtidcm  Paulns  noflcr  argiimen- 

Clioncm  futtiuam  ctiam  mortuus  pctiportit,  /  fi  Tatur  in  h  nuttr  dtctdtns  19.  fitfrM  dc  intffictoft  ttfl»- 

pro  furtj.f.vlttiit.  tnfid  dt  condill.furt.am  pofidebu  mtntt. 

toris  moramdccciknt,vt  Paulus  liicfiibiicit,quo-      a    titfi  tx  cdufd  furtiit4  vtl  frtfttr  mtrdm.  Rat. 

niamhiscaribusnccmoriuiiscrtccrcdirur,fcdpcr-  ovB.  Ncqnc  caufa  fiirtiua  nequc  mora  debito- 

indepcti  potcrt  acli  adhuc  viiKTct /.yf/rrirB»!  91.$.  risfacerc  potcft  ,  vrStichus  qui  dcbcbatur,  noa 

ftqnttttr&^.vlttm.v.frd  dtvnltrumtbh^Atitntb.Aik^  fit  tcucra  mortutis  &  ntillus,  necproinde  quin  fit 

vt  prxl<:nsipfiusxlbm.itiodebcatur.quxporr6  ni-  importibije  cum  prxrtari.  Atqui  inipoffibilium 

fipcractoiisiufiurandum  fieri  nuiiaporcrti/.^.^/4-  nulia  cft  obligatin  diS.  l.  tittptfltbilium  nec  potcft 

rieL^.ir,fr.tit.frix.  Plancli  poll  litem  contcfiatani  odium  furis  auc  morofi  dcbitoris  facere  poflibi- 

dcccrti-nt ,  cum  pcrcondii^ionemccrti  pctituscf  lc ,  quod  peripfam  rerum  narin-.imeft  impofsibi- 

fct,rcAccitraiufiurandumxftimabitur,qmanon  lc  ,  non  crgo  dcbuit  Paulus  iftas  addcrc  exce- 

prqrcnsxfbniatiohoccafudebetur,fcdeaquxfuit  ptiones.  Dec.  Eft  hicvnus  ex  cffcdlibnsmorxfiC 

pr.i:ci$c  tcmpoic  litis  contcftatx  l.vi^um  11./.  ciim  quidcmptxcipuus vt  rcm  quipoft  dcbitoris  mo- 

fundui }  <.fupr.iu.pT9x.l.vltim.infr.dtcindt^.  frifi<./.}.§.  ram  pcrcmpta  cft  faciat  habcri  pro  cxtantc ,  vtqutl 

inhdc ctumtd.l.hminan ^y.ififr.md»d4it.  Si  verope-  homo  dcbitusrcncra  mortuus  adhuc  viueroexi- 

titusfuciatpcttriiicariam  ,  6c  dcceflcritantc  con-  ftimctur ,  adcoqucpcti  polfi:  &  dcbcat  non  ipfiiis 

demnationcm  ,  xrtimabitur  ctiam  citraiufiuran-  xftimatiorf//?  /.^/frHum  yi.  ^.fequitur  &  ptrdgrMfh.  ' 

dumquanti  fuit  mnitis tempote  di&,l.}.d*(0ndiil.  vliim.  De  rtrborum  tiliftattonAm.  nc  alioqai  profit 

rrifff.  Scd  cxtra  hos  cafiis  rrcquc  mortuus  homo  moraton  fua  fruftr.itio  contra  dtil.  I.  bintiium  p.m 

debcri  poteftneqiic  ipfius  xftimatio  ,  nccmagis  fin.  mdnddt.  fadoquc  fuo  toUat  fuam  obUgatio-  ' 

cxiureiurando,quanicxalia  qualibetcaufa,idc6-  ncm&fc  libcret,  quod  ahfiirdum  &:iniquumef-  , 

qucplacctquod  Accurfiiisnofternotar,  id  quod  fct  dUl.  I.  fi  ftruumftrdgTMfh.  mtnc  vidtdmut.  Ideo- 

lcriptum  eft  in  diH.  l.  qui  Sticbum  j.  infrM  dt  ctnfcff.  quc  nimirum  in  furriua  condidionc  idemiariscft  : 

Eumquiin  iurc  confeflus  eft  fe  Srichum  dcbcrc,  diil.  l.fifTtfuTej.f.vltim.  ife  ctndiil.  furt.  quoniam 

qui  iam  tum  dcccflcrat,  condeinnandum  omni-  fur  qui  folus  ea  condidtionc  tcnctur  hctefve  e- 

modocfle.retlringi  oportere  ad  cum  cafumquo  Im  /.  j.  ffl<f. fif«. fempcr  niorani  faccrc  /ntclligitur 

Srichuspoft  moramdcccflcrit.nccidcocommen-  rcipfa  Sc  citfa  intcrpcliationcm  quoiifquc  rcm 

otia  &  iinprobabilis  vidcri  dcbct  hxc  intcrpreta-  furtiuam reftitucnc  l.inTefurttUd^.fdrdgrMfb. i.iiifiM, 

tio.quod  in  ea  legc  nihil  de  mora  prius  contra-  l.vliimjtd.   Rcm  crgo  veram  iurat  crcditorcuiuf- 

dadicacut,noncnim  potcft  ficriconfcflib  iaiu-  libct  dcbitoris  qui  in  folucndo  Sticho  moram  ' 

contraxerit,  ' 
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fgfegOkc^tK  ,  ircmcjue  i}ominus  Stichi  furto  fub-  ciul-iinri  non  oportec  *  qtiui  malcu  migis  pzz~ 

teW^  fbi&m  mterpelUdoD»' 'iMd^ltab^^lMi  coliSi* 

chuin  dari  fibi  oportere.  Nam  &:  Stichi  prccium  tucndum  dcbitorcm  in  mora  p"rpfftf ■iji*^^'"  'p" 

dcduci  Iioc  cafu  pottec  m  conHiiucuni  L  fr0m$f-  obligacionem ,  led  etiain  conte%tib4;iijd|>jpcr> 

ferii.mpriM^.ii^fDtpt($ujcmfiit.i^mfiifiUMk^  petBicUreqaod dilficiUatcft aaioiiemlpl^K^  - 

t  initr  flifuUmtnt  %\,  %,  ftnuU.  Dc  vtrb. «bltg.  vbiet-  f*fiutquim  9.     U  qui fupr  hac tit.  Scd  lioc  ira  fi  dc bi- 

iii^  addijcuf  tatto  ouaif  cxuah^ cafus  omaino  tumaliquod vcicgcaecellcfat.Nani  fi nuncpiimuui  . 

ia«tSk  £x  j^ipu}M^blin'ai«4n»«!iortui ,  qiio<  contnftam  fitpertafiiu^idam,quud  pro  ven'cat«  ~ 

ll^|m,inquit  ciiamli  dcbitusamcfti!llct,c3incnciits  h  ibcrar,  rtcri  non  potctt  vt  codcni  inlhnti  quoiuf- 

iill^tie  debitoc  libctaictuc  Nec  enim  qui  leruum  iutadumpcxlttnimrue[ic«&obh^aiiocontralu0^ 

ipromilic ,  iUud  etiam  ptomififletnteUigitnr  Cc  mora,idc6qiic  notia  interptliatioae  opus  cft  v( 

Ifti  illiiaanon  moritumm,  qu«  promiiTio  cl-  fubtJitcc  Bartulus  pro  laoDO  Bnf./giiio  contra 

impuffibi^i  t  IM»  mriturumi.  C.dt  coJtir.  GuillicliDudi^titat»«ri.4M</i'a>/'i6  ii  ,.(*.j9.0c^pMt. 

iii[iiiiinjfi|lifii  Ti  jii  li  n  I  n  iiiniiiM)ihiipi^|||i'  :5«ddwlMirtma»efti«drc7.'^r;^A'j(pru.  §.i.Z)<^ 
iluiirS^ui»  d<#(lf  Ti^pijgQ  wmtiMli 


^€  l^My^^Nrlai^oe^  ieben:  tbtaea  £]mmaprx(bA^ 

^**^^        furauic ,  fc  decem  deditle  iii  docem  :  hoc  Colum  non  cnt  duac* 
datafiiit » ied  quafidataiiat,  quodex  eored£oportet»pra!:uaa* 


Aef^.^'  ftmuUer. 
11  A^t .  l>v«.  ^Joto  potefc  docis  notnbie  aliUd  de^ 


taicur  id  eft  iii  paitcm  dotis  dcbicx  rc(hmendx,n6A 
to  minib  cainen  veram  eft  eum  debcrc  iblidaiii» 

quomodo  &:  i$  (blidum  dcbct  qui  bonis  crflr,  (1  e« 
iisfoliduin  confe^ui  crcditor  non  putuetit  i.  v£r. 


|>ctiqaimquodla^'te«iConilittttlimfiUc  Dotis  InftH.Otr^M.  Ex  quo  intclligimusquam  verum 

^nJ^i  obir^tiO  oal^iftttidc  cohctiAta  docis.  Con-  fit  quod  docuimus  a J  initiu  n  huius  lcg's,pec  iuf-' 

trguftti^  atittltn  dotis  ez  eoblm  num^  eft,qtli  re  iurandam  non  lolum  ficn  nouuionem priui is 

periidanttftrt.C#i.ir  J«^(4irt.»Mii«M^  jo*  Oionis  ita  vt  pcr:raatttrii(a  tproioie,  fcde^im  ica 

iUMS  iX&fi^nfr  Hi  iur.iat.  Mcc  rurfus  ficiipb*-  fieri,  *t  aiHo  ex  iureiurando  non  indua:  ncc  rc- 

tclljvcquodindotem  con(licncum  fuit  >  &ex  ea  prxfentec  naturam  prxcedcntis  illius  ai^nii 

C4u(a traditum  nott  dcbcaturdocis noroiile  fbluto  quam  perimit , alioquinon  pcciret roatitOtContni 

,^uandoc. tr  quc  matctmonto  \  dos  eniro  oronimcK  quein  lurauic  inulicK»  pkitiU^flm  qood  liaberet  ^ 

torc(li:ucQda  eftiLi.^f«/ tit.ii^./Uitt.m4trm.  Ni-  kdtione  Oe doce  conueniretur.  Et  quamuislufiu- 

il  erco  intercffe  videcur  an  raiilier  iutauerit  de-  candum  non  miniisiudicij-  quim  ftipuLuionisin' 

'«iemciotis  nomine(\^idebcri,an  ver6decemfein  ftai  habecetiitUllcl.fW«r4|^        vtm.  fuft.  hH, 

^tem  dedidcj&vcroquc  cafii  videncur  prxftandi  tit.  noultio  camen  qu.T  per  iufuirandum  contin- 


dccemviiufiurandum  confcrUetun  DBC.Multum 
Intc-rcftan  iUict  mulierdc  iureobligationisdotalis 
imdcfa&dConftitutionis:  dotfjcnim  obligatioiit- 
xif  eft,domaucem  cOnflituuu  (ida.  At  mulicr  quc 
'  ^luto  maitfmt>hi6  iufit  detdha  (tbi  dotis  nomtiie 


gtt ,  magis  ei  fimilis  eft  qux  fit  pcr  (tipillationem> 
qudm  eiquxper  {adtciuffl  Sc  liris  conceftacionenU 

iilaciiim  priuilcgiitm  m.iriti  non  .idnncrcr  ,  qnod 
adimitci  luliurandum  mulicns  l  itum  infr,  Di 
n«Mr«  taempequia  fitcx  volunrate,  non  >c  illa  qc- 


debciiiurardcobligationisiurenon  dcfjdlo,dc-  iutis  ncccflu.itc ,  mulrcr  igicurqux  aflura  dcdoie 

l)iti  enim  nomine  nihil  nifi  oblig^cionem  incelli-  iutauic  dccem  fibi  debcn ,  dcccm  habcre  &  cou- 

f;imus  qodc  ficvcl  nacuraJis  vd  filttiiuraria  vei  ciiil-  leqai«ltaitnodo4el>et.nec  per  niatitipriui'egiunk 

is  /  i  S  d<bttum  infr.Dt  petun.ci)fifiit.Coi\{tn\ldonem  impccliri  potcft  ,  quominus  (blrdadcccm  confe- 

vcio  doiis  c<jmclicimus,nihilnifi  fackum  ipfum  quacuc  :  debeti  fiquidem  curaeScAu  id  dcmma 

'conftituentis (ignificamus : Piomde cikm maberllt«  inteUigitur  quod exigi poreft,oon cttiuspecitio peff. 

raiiirdtcem  libi  dcbcri  dotisno  r,ine,deccm  ci  o-  exccpttoncm  a!:<]  i.nu  f^.imjnoucri  pomt  I.  tUbitvt 

fnpimodu  pijctlanda^unt ,  td  cft  etiamh  minus  fic  loS.  D$  ftrb«r.jit'iijii*t,  l.  n$n  fidttvr  i j.  /.  Mdrutii» 

vSiikcultatibus maritiquim  vt n>tldiili^lleita (blue-  tf6^(.«Ait «win^  iu>  0<  re^. i«r.  Ncc  idco  m.igis 

»c  poffit,  tamctfi  habeat priuilcgium  vtoon  fupca  iu(bm  qucrel.e  occafioncm  marirus  h.ibct  ,  cuin 

«uiffl  fiioete  podic  conueraacuc  /.  nmritHm  11.  &  fij>i  impuurc  debeatqui  iuliurandumcicale  vhro 

|Kff.iifK^MMJMfrfw././ifnr^ei|f ^  OtrM  iAe«oiir.Acdimmaficr  iimnit  lidecemdedide  . 

iw^/rc  Verb  umcnim  (/eimin  lureiurando  mulieris  conftituilT: in  dorcni.non  poccftiuliurandum il- 

atn  e ffe dfcu  accipiendutti  e(l,v\ ail;  A ccutiius  txLi,  lu^  loUetc  ntiuilirgiunx m^tiu,  vt  tiipr^  quam  ^ace- 

f.}.^t quifyuiSih^ult.^.  ftimlt.ptfr.  NffKjrom  t«pc3lKb.*albljd«decem  contitiiit«Mic»quiaquod^ 

iiw  vocdb.  Ndti  accipcictur  autem  cum  cf-  decem  conflicuta  i<«:  dsta  (int,  fjctre  non  ptit^ft,  , 

,dcb:ti  probiciD|^  qux  pec  iuiiurandurai.  v(,9paaiitiodo^^ddefc  roaritus  dcbeaf  dpccm  li^ 

'^(blutio  tnre|ti|^fi<^«rdl^.  Yftmetii  kideim'vt^iixb  po(&  »        niliil.  *4r  «^hi»  Ui 

'.w^  A.  hrn  Sc  iTt^uscxigi,  (i  caufa  iuris  cxa^tbnis  iurc  iuCrfliim  efle  intclligirur ,  frd  tan- 

•bl^{fi»i(Oud!lccrnacuc.Nitf^j;o.n  quoqueciLiin  tum  de  ipfa  conftitutione ,  quoe  toca  j0^.(i£to 

^**^- lonniii  in  Qaanpia]^E4iiE6£^  Topfiife    C"'"  e<go  niiui  pcr  .iufiMir'"*^ 


ANTONH   FABRI    l.C.  RATIONALIA- 


vidcripofljt  probaciiin  nili  quod  iur.Kum  cfl ,  ncc 
proindc  alix  cxcrptioncv  cxclvili  qiiimqux  aljo- 
qui  cum  co  quojuuacu  cft  pugiiaicnt  iap,.r.ret  rnj 
prohiberi m.iritum  qui  ex  comuUens  iiucuir.ind(i 
conuenitur.nc  pollit  cxccptioncra  illjm  oiiponcrc- 
vt  ("upiaquamtMCcre  pollit  non  cxigat-.ir ,  lcd  tan- 
luin ,  nc  pollic  diccrc ,  non  tota  dcccm  dara  in  do  - 
tem  fuillc:  nnpuj»ria:et  enim  co  modo  iuliuran- 
dum.quodnoiiaqu'}  iinpiignit,  cum cxcipit  non 
idco  dcccm  tota  ex  gi  poflc.  Manet  cnim  vcritas 
farti  iiiu-gra,  dc  q.ia  luratumcft.fc  cxccptio  hxc 
non  fii<aum  rclpiLi.jdc  quoiuratuincft.kdcxecu- 


lioncm  iuris  dc  quo  nihil  iuritum  fuiclct  ficvtv- 
troqiic  in  calu  huius  iuliiiran  Jum  pro  vecitatc 
li.ibcaruijiuc  dc  iurcfiuede  faifko  lut.itum  fir.lcd 
quaicnus  iuranmicft,  &ita  vt  ciim  de  faflodun- 
tax.xt  iurauiin  cft ,  caufa  iuris  manc.ir  intcgraScil- 
libnti  vt  &:  in  fpecic  /ipajfjfaTi  i  r.  §,  tumfi  iUTd~ 
uao  f!<pr.& i»  ^■"■  'r.  Vr/t.ir^f.Non  ctiam  cum  dc lu- 
rc  lurariim  e.t.  l'ot.orcnim  c.iuQcft  luri/iurandi 
qujm  niris  /i  dciurc  iuratumiic,&  qu.im  ficti  h  de 
fadlo.-fcd  nonpotiorquam  iucis  cuin  dc  folu  (xtio 
luraturacft. 


3  ^  Iu  popubiibus  aclionibus  iunurandum  cxacflum  ita  demum 
aduei-rus  aliok  piodcric ,  (1  bona  liclc  cx.K^lum  fucrir.  nam  &  Ci  quis  cgc- 
ric :  ita  dcmum  coniuinit  publicam  aclioncm  ,  fi  non  pcr  collufioncm  a- 
dum  lit. 


RAT.DVB.Iufiurandum  iiit;r  alios  dcl.»iura  C< 
priftitumi.ilij  tjuam  dcflicnti  ncc  prodtflc  dtbct 
nec  obcflc  Lquid/m  dtbtt  lo.fupr  btt  t'u.  Arqui  ali  t 
pcrronaeftcius  qui  nuncpopuli  ius  tuctur  popu- 
lariadioncpropolita[  illacnim  dc:r,uill  popul.uis 
aibo  dicitur,vi  nomen  ipfum  indicat,  qu-r  popu- 
li  ius  tULCur  l.i  i;/fr.  DtptpulMl  ']  Alia  vcro  pcriona 
iIliu$,quiptior  cgic  populari  adionc&  iufiuran- 
dum  dAuiit.Eigo  qti.tmuispnor  ille  dctulctit  bo- 
nafide,idcftc;tiAColiu(ioncm ,  &:cxcadclacionc 
iutatum  fi:,non  tamen  dcbct  lufiurandum  alij  no- 
oerc candcm  adlioncm  proponciiti: nili  nouuin  fa- 
fivim  fit,cx  qifo  noua  aclio  nalcatur,  qiicmadmn- 
dumfolcmusin  furtodiccrc,  nouum  turtum  cflc 
fi  noua  fiat  contrcdatio,  vt  in  l.ti  ejui  ^.infr.  Dtfurt. 
iuntl  l.  Ji  quidvxori  p.^.fnjuii iurMHtTtt  xy.ted.  Del. 
Adliopopulatis  populicft,  non  ciusquicam  pro- 

f>onic,idc6quc  nec  ad  hctcdein  tianfcunt  popu- 
ires  «(flioncs.ncc  Ii>cuj4ctiorclIeinrclligitur  qui 
eam  habct  &:  cxcrccc  l.ptn.^,  i.  &  l.rliisM.Dcpopuljcl. 
quianontamad  rcmfamiliaiem  adoiisquara  ad 
pubhcuu  vltioncmpertiii«iit /.<;.i»iyi».  DtfcpuUhr. 
^uLtt  ni(i  c\  rcmpotc  Ims  conteftatat,  li  ad  eum  rcs 
pcrtincat  cius  intcrdc  proprio  nominc  [nam 
hicaliisprxfcrcndus  cft  l  i.fi.fiucuiust9d.tit.l.\.f. 
t.l  tnMlttT6.Depcpul.aii.lSt':  cium  .nccipi  dcbetquLd 
fciiptum  eft  iiil  vt  ficni  u.Di  mitfr.yj^ii/ff^f.Ergo  li  • 
cuti  vnuspopuhis  cft  /  propoittbdtUT  -jc^.  fupr.Dtiu- 
dic.  itaflc  vnaaftio,  quxpioinde  tunc  ciim  cxcr- 
cctutconfunrrur,  vc  cztcrxac^ioncsomncs  ,  niil 
collufum  ptobetur.vtPaulus  hic  lubiiCJt.  Qup- 
*cics  enim  collufio  &  pr.Tuaiicacio  prioris  agcntis 
probatur.nullius  momenti  crtcpotcft.quodab  co 
geftumcrt  Ug.  ttrtut  ,i>4TdgT4pho  fi  tdtntn  poiltdqium 
iafr  Dt  homm.  libtr.  exhik  l.  Prdfti  duoduim.Qodii.de 
7rtnfdclion.  l.fi  fu^tiU  vittfim.  nen  fupr.  De  inr^.iofii 
J«f«m<«f«  ltg.fi  ptTlufono  dtcim.i]Uirt.v.fr.  Dt  dpptl- 
Idt.  1.  tx  (ontTdSit  quddrdgtfiiit.  iiudrt.  iuf.  De  rt  iu- 
dtt.  l.  h  ftruia  ^o.pdr4grjph.  prtmo.  Dt  Irodt.  t.  Excipi- 
Wir  tamcn  acho  illa  po'.iul.-iris,  qux  a  l'iartoic  pio- 
■^onitucde  Ubcio  nominc  cxhibcndo.  Ex  qua 
fireus  condcninatux  xftimationcm  {oiucrit ,  ad- 
i  uc  coaucoiii  poccft  uoa  iulum  ab  aUo,(cd  quod 


nLips  cft,ab  codcm  ailore.&rquidcm  /Jne  vllaex» 
Ci.p;ione  liuc  doli  fiuc  ici  ludicatx  diil.  fdrdgr*- 
pbo,fi  tdwcnpolledqiidm  vtrf  fi  tdtnen  rem.  Siuc  fauoro 
libcttatis  ica  placuit,vcputat  .^ccurfius ,  fiuepodus 
vr  vult  Baitolus,  quod  intcrdifhim  illud  compa- 
ratum  lic  ad  altcrms  quimad  iplius  agcntiscom- 
modum  :  Qu^o  cafu  gencialitcr  docct  idcm  Bat- 
to'.us  ncqiic  iufiucandum  vnius,  ncquc  pa<lluro, 
ncqtic  fcntcntiara  pro  vnolaram  nocere  altcrier 
diit.  Ytrficul.  Si  tdmen  rtm  ,  quod  in  cxtcris  cad- 
bus  fccus  cft  Itf^.  teriij.Dl  fopuCtr.dltio».  Ugjnoncogeji^ 
dum  quddrdgefim.  quint.  pdTdgrdph.  qui  itd  fupr.  Pe 
procuTdt.icihcei  qaantum  adfentcnium &rcm  iu- 
dicacam  pcrtinct  ,itcmquc  quantum  adiuliuran-' 
dum  ,  dc  quo  in  hoc  pacigrapho  agitur  ,  Sc  qiiod 
•itqiiiparatiK  ici  iudicarx //jr  ^wi»4  &  fecundjfupr. 
Nam  m  pado  &  tranfa^fiionc  ccnum  eft  aliud 
iuris  cfli: ,  ncque  paduin  aift  tranfaiflioncm  de 
populari  caufi  vaicrc  prripter  admixtam  populi 
&  rcipublicx  caufam  ,  tancum  abeft  vt  pa<fhini 
vcl  tranfadtio  vnitjs  nocere  poflit  alceri  leg.  iurie 
genlium  fcptim.  pardgraph.  fi  pdcifcdr  nt  operk  leg.  fi 
Vttus  vigtfiii:.  fepttm.  pdrdgrdpb.  paild  qud  lurpem  vtr- 
ftul.  &  infummd  fiipr.  Dt  pdil.  Ug.  quitatu  qHintd, 
pjrjgrapb.  vltiin.  dd  Ug.  Itil.  dt  vi  public.  leg.  ingetaii 
eifjttdCodic  dt  tngtn.  mjnum,  Nec  mirum  eft  plus 
poifc  rem  iudicatain  &  luliurandum  quam  pa- 
ctura  vcl  traniaftioncm ,  cum  ex  necelHcatc  li- 
tigandumfic3f  confcqucnreriud;candum,vtaiilio> 
nis  populans  cfti:du$  aliquis  clfc  pollic  qust  a- 
lioqui  niancrct  inanis  &  inutilis:  padfccndum  au- 
tcmvcl  tranfi?,cndum  non  fit  nccc(Iari6.  Curcrgo 
inquic$,rci  mdicacx  potius  quam  tranfadliont 
aut  pailto  iuliurandum  hac  parte  cnmparamiis, 
cCim  iiifiiirandum  liuc  conuentionalc  liuc  iu- 
dicialc  ,/it  voluntarium  ,  nec  mfi  ex  dcferentis 
iurantifquc  voluntatc  proficifcatur  ?  Prxlcrtim 
cum  tranfidio  quoquc  pcrindc  ac  lufiuran- 
dum  vim  habcat  rci  ludicatx  /.  uon  uiinorem  lO. 
C.  de  trdiifdcl,  &  itifiurandum  ipfuin  inftar  nans- 
aftionis  /  feciindd  fiipr.  Rclpondeo  iuliurandum 
hacparrcvc  Scm  aliis  plcrUque  maioriiiclVe  potc- 
ftatis  ,  quam  rranfa^fbionem.  Quia  trn.ifailiio  ni- 
hii  nid  pac^um  cft,  pada  auccn»  non  alia  Prxtor 
adpiobac ,  quim  qux  fiunc  dc  rc  prmata  8c 

timi' 
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liniitiari.ftDnquxdc  republici  d.§.Jif4uift4r.Scn-  dumvcliudicarurafir.noccbircattscarrtns.eldf 

tcnciamaurem  fcrrincccirccftctiamdcrc  publica,  adionc  pofbiiodumagcrcvolcnribm?  Diibitatio' 

alioqui  fruftra  adtioncsin  cam  rc  propolicx  cfTcnt  ncm  facir,quod  cadcm  adpcndo  cft&  vnacadcm- 

&interdifta.Maiorcmaufcadfinitatem  habct  iur-  quc  continuaca  politio,  non  ergoilliusnominc  (x- 

iurar.dij  cum  rciudicata,  qiiam  cum  tranfadionc,  piusagipoteltncc  ab  vnoeodcmqueadlorc,  ncc  t 

&quimip(a  tranfadio  ,  qiiia  prjftico  iurciurando  plutil^us.  Nc  la:piusdc  ciufdem  homimsadininc» 

requitur  ftatim  fcntcntia/  lufmMdum & ad ptcuniM  quxiiim  iptfi.$.rlt.fupr.KlMt.c£uptn  fiabut.  Ktqaei'- 

^^.§.vlt.trfr.bic  rif.nonctiam  intcrucnientc  tranfi-  ta  Accurfius  cancludir.Scd  Bartoliij  concra  putati 

«ftionc  Et prxtcre^  quamuisiuluirandum  etia  iudi-  quiahzcactio  popularis  onacut  cx  fa^o  habence 

cialcproncifcaturexvoluntaic  dcferentis.vixtamf  caiifam  manentcm&  perrciierantcm  m  fururum. 

eftvt  dcfcraturvnqium.iiifi  ex  ncceflitatc&  ab  co  Idquemagisprobo,quiaquandiuai)pctiriimm.incC 

'<jui  alias  pvobationcs  dcfpcrct.vt  in  l.tutorpupiUi  {j.  potclldccidete^acqueita  noceic,quamuisnnnduin 

itif.  hoc  tit.l/iqui^itifiiiriHdum  ii.C.ted.Qu.otvi%  cnim  nocueric,quodfuflicic  vc  illi  adioni  locuscfle  pof- 

quifquceft,quinifi  co.ichis  &  inuitiisaduerfarium  fic  cx  verbiscdi£H  &  exmcnccPrxtofis,cui  m6  po- 

luum  teftcm  in  propria  caufa  &  iudicem  conftituc-  tcft  vidcri  fatisfadlum  quandiur  fufpcnfiim  mancc 

TevcIic?qaod  iplum  camenficper  delacioncmiurif-  d.^.Prttor  dit.&ftq.  Quandmautemcdi<fto  fatisfa- 

iurandi/.i  iH^.^«4r.r<r.(fff.«Mifr.Dcfcrrurergoiuf-  iaumnoneft&  cd\Ai  ratio  durac,  cimdiu  adione 

iurandum  ad  ciiitanda  duntaxat  condcmnationc, fi  qui  que  cx  cdicflo  compctcte,  &  cxercere  poflc  fa- 

icuare  aduerfariusnolcr,aucadeam  diflerendam  11  tcndumcll.  Ad  quod  etiam  rcfpcxit  Ibrtaflc-  Vlpia- 

■cunt^abitur  ,ciimnullaalia  vincendi  fpcs&iacio  nus  mdi^t  l.^.^.fi  tamn pojlejijuam  vtrf  St  tamtnrtus, 

iuperfit  defcrcnri.ncc  aiias  dclaturo  Sufcipuur  au-  quia  non  vult  pati  I*rartor,vt  libcr  homo  a  quoqui 

tem  plerunqi  etiam  ab  inuuo,  &  quem  Prxtor  co-  decineatur.  ncc  ti  cundemnatu':  lam  reus  prxnke- 

|;acaiitiTirarcautreferre,qiiialioquinneciurare  nec  ritxftimationem.non  quafi  quodcotinuefitquo- 

iflcrrc  millcf  d.l.iuliurdndumtrddpecuniasi^.^.Mt  tidie  fi«ri  vidcatur  in  iis.quxammum  cxigunt  SC 

Fr*tor  &  ftq.l  mMifeft^\S.infr.  Mcrit6  igitur  Faulus  pcrfcuerationc  voluntaiis  vt  nimis  gcneralitcr  tra- 

hicfcribit ,  in  popularibus  actionibus  mhurandum  dit  Banolus  txl.i.  ^.interdum  fupr.Dt  vfufr.ddirtfc.cyii 

cxa&umcriamatlucrrus  alios  prodclIc,qui  non  dc-  locus  n6  nili  dc  vfufiudu  in  quo  fpeciale  illud  cft, 

culerunt,  necaliiid  rcquin  nili  vt  bonaridc  exadii  vt  &  alh  non  pauca,(cd  quia  tamdm  diirac  piohi- 

iit,non  per  coUufionem.  Nani  &  fi  quis  egcticin-  hi  rio  Pr^coris  &  adio  co  nomine  propolita  quam- 

^itjdumnc  per  collufioncm,  conlumit  publicam  diu  fiifhjm  durat  quod  piohibitum  cft  &  ratio 

•^ionemperindeacpriuatamriufiurandumautcm  prohtbicionis,  quomodo  hic  duiat  qiiandiu  ad- 

jiDntanturareiindicatxvimhabctjfedeciam  con-  pcnfumnocccep  ceft  Vndcctiamfit vt  oI.ireirur- 

tcftationisadcoquciudicij  inqiio  cxerceataradlio  tiux  detenrioncac  rctcntroncpet  fiirem  f  i.\  oii 

i.qiuturaffe  i6.^.plt.{up.&d.l.tHtor puptUi  $.i.infr.  Sic  mulriphcetur furtum.nifi  nouahat  concred.iioi/. 

cnimtatio  hxc  Pauli  fupplenda  &  adiuuanda  eft,  itiqui9.&d.l/iquuvxeri^i.  S  fiquitiurautrit  uft  Dt 

Bc  quis  iam  mlretur  iuhurandum  hac  inrc  magis  /«rr.Quja  furcum  fcmcf  taihim  ab  coilcm  ritn  am- 

»ciiudicatxquamuanfadionipad6vc^quiparari,  pliusnon  prohibctnr , nili  nouum  &aliud  rurturck 

Jdeo  autem  rcquiric  Paulus  ,  vc  iufiurandum  bo-  fiat  ex  alia  concredacione  l.inficidtHUSj.f  .tnfanstod, 

jiafidcfitexadfum,non  quiabene  fiac  quicquid  fit  tit.  Mulciplicciur  camen  moia  furis.ica  vt  vnoquo- 

.  fconafidc/.(I«i /«»«»»«»  i.i.$.fiiiuUo  &  feqq  infr.Def»-  qucinftanti  noua  moram  facere  vidcatiir/.m  rtyiif- 

".,  Jw.fcdquianumqtumbcncfitquod  fitexnonbo-  tiud  i.vifiH.l.vlt.infi-.Decondid.fiirt.Quia(dHccz\i\o-» 

Ijafide,vt  mali  putat  Accucfius.  Quidtamenfi  in  quoquc  inllantilcx  &confcientjafurcminccrpcI- 

populari  adione  defirrentc  aftore  iutatum  lit  de  ea  lat ,  vt  rcm flirriuam  rcftitiiat.  Illud  fan^  conllat.li 

tc  qux  ctiamnum  duret?  Vt  in  cxemplo  quod  pro-  poft  iufiurandumptxfticum  afiquid  noui  fupcrue- 

ponic  Accurfius.fi  quis  adpcnfum  &  fiifpcnfum  ali-  nerit,non  nocctecxceptioncmiurifiurandi,ne  qui- 

quid  habueiit  contrafccundampartemcdidi  Pr^-  demilli  ipfiquiiurauit,  multominiisaiiisqualido 

toris.  dt  hit  qui  dtiu.  vtl  tffui.  coquc  nomine  vnus  alia  te  fucrit  luratum  l.quiiurafft26.i  fi pattr  luraut- 

^c  populo  adionem  exillo  cdido  propofuerit  quq  ritfwpr.htc  titA.quotia       rU.fupr.DtnoxaLail.  ficuti 

fofahzisell l.^.i.frator ait nt quit  &  f.vlt.fup. De  hit  nccrci  iudicatx  cxccpcioco  cafu  noccicc  l.fi  rtm 

gu  dtiu.ftl tffitd,  An  fi  ex  ca  caufa  iufiurandum cxa-  m4m  lo.&ftq.infi.Dt  tx(tft.rtt  ludK^ 

.       ...  .  «»  f  .• 

•  *  ... 

'<f''  4  ^  SilibertuSjdefcrentcpatrono^iurauitfelibertumnonencrratumha-. 
bendum  eiliuliurandum,ycncc  opcrarum  pctitio  >  ncc  boaorumpoiTciliQ. 
(ontra  tabulas  dati  debeac. 

J[d%.^  Si  UUrtml 

R  AT.DvB.  Qoemadmodam  ncmo  potcft  liber- 
lus  eflc ,  &  Iibcrnnx  condicionis ,  niu  qui  cx  iufta 
Crmirucc  manumifluseft,itancqiingenuuj,nifiqui 
«biniuolibcrnacus  nec  vnquam  lcruus  fuit  1.& 
ftrurum  *.%.i»gtnutl.libtrtt  b.fupr.Dt  ftat.  bmiJi.At- 
^uinisqui  iurauic  lc  libcxnunaoQC0«,6cripgurt 
Tom.HL  .  •,  - 


vtftruUi  aliqaandofiietlc&ex  iufta  ferultutema* 
numiflus.  Non  crgo  dcbet  hoc  lUfiuradnm  prodeC. 
feliberto, vtncc  operas  abcoviuo  nec  bonotuxa 
pofllflionem  contri  tabulasipfius  defiin&i  pece* 
le  pacronus  poQit.  Nam  &  opcrc  debrnturna* 
tutaUtcr  patrono  /.  fiiton  firttm  i6.  S.  Ulftrtm  inJK 
Dt  conitfi.  indtb  &  Prxtor  vocat  patronum  a4 
kotioitttn  pofTeinoacm  C9Qua  tabulas  libci^ 
— '  ~  '  P    *  ^ 

r'    I  ■  •  •     •  .  • 
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ccrtis  cafibus,itemque  adfucccflioncminteftati/i 
nuUos  lib«ros  hcrcdcs  libcrtus  rcliqucric ,  in  prx- 
mium  manuniiflilonij  datx^ue  libcrtatis  ,T9f.rif.</< 
bon.Lbtrt.dc  apud  lullinianum  Tit.dt fuucjf.hbtrt.  In- 
dcquc  cft  qaod  ctiamfi  iuraiicco ,  mr  pactonum 
ruum  crtc,  non  tamcn  etopatronus  quamum  ad 
bonoriun  poflcnioncm,&  ad  fucceilioncm.ftuc  cx 
tcflamcnio,  iiucab  inteftaco  ,  quia  iuliutandum 
non  facic  patrunum,  v:  ucc  manumiirorcm,inqiiit 
Vlpianus  in  l.fi  tMTMtrf  14.  iw/r.  dt  m.f4tron.  quam- 
uisaliud  fit.fi  pronunciaium  litme  patronunicflc, 
quia  tuncfcntcncix  ftanduincrit.vcibidcm  Vlpia- 
nus  fubiicit.  Cur  cigo  magis  facicc  iulturandum  cX 
libcrto  ingcnuum?  Prxfcicim  cum  did  foleac  cor- 
iclatiuorum  eandem  rationcin  eflc  dcberc  vulg, 
Cdt  cuprtfiJib.i  i.Tif  .p/f  .Dt  c.IufiuranduiT)  pro  vcri- 
tateUabctur  non  minusqiiam  fenccncia,  quoties 
dcfa^o  iucacur,autctiam  de  iurc  quod  fadti  cau- 
fam  pcrm  ixtam  hibeat  f.fi  tnubrrfufr.  h/u  Ugt  Lftdfi 
fiffipn  I i.^.iltm fi mrtutr9.,&  f.vlt.l. in  dutbm z8.i/J fi. 
fufr.  Atqiucum  Ijbercus  dcfctcncc  pattonoiuraifc 
libertuiu  non  cflc ,  hoc  ipfoncgac  (c  manumifliim 
aut  quicquam  aliud  paflum  elle.pcrquod  pitro- 
num  habcrc  &  nancifci  libcr  homo  (oleac,  ex  iij 
fcilicet  quae  enumeraniut  in l.Mdeftmum  i.^.fifdtro- 
num  fuf.dtmimyocMd,  Iaratigifi]rdefa(flo,non  di: 
nacroiurc.acproindeprovcriiateiufturandumhoc 
haberi  dcbcc.vcqui  fic  iutauic  fe libertum  non  cflJ: 
«ullapcnitus  in  rc  pro  libctco  habcn  poflit  ,  ncc 
quancum  ad  operas  ncc  quantum  ad  bonorum 
poflcflioncm  contra  tabulas,  ncc  quod  ad  fucccf- 
iioncm  luccftati.ncc  deniquequantum  ad  hoc.vt 
cum  qui  (c  pacronum  diceb.^c  in  iusvocare  fine 
Prartons  venia  non  poflit.non  i^iagisquim  li  iuraf- 
fcc  fcingcnuumcflc.  Nam  &  quifquis  liberciisnon 
cft,  cum  fit  libcr.is  vt  ingcnuus  fit ,  ncccflc  cft,c  lim 
in  concradidoriis,quicquid  de  vnonegatur.ncccf- 
/atio  de  alio  afliimctur.  Ecfi  vcto  iu/iurandum  noti 
magis  potcfl  qucm  faccrc  ingcnuum  quimpatro- 
num,non  indiget  tamc  is,qui  iurauit,auxilio  iunf- 
turandi.vc  Hatingenuus.cdm  nacuca  fufltciac,  qiue 
omnes  ingcnuos  facicfi  nullum  fccuicutis  pra:ccri- 
txobftaculum,&  impcdimcntuni  inccrccdat.-quod 
diflimiU  cft  in  patrone ,  qualis  ncmo  eft  a  natura 
icd  abahquo  fadlo  manumiflionis  aut  aliohuiuf- 
inodi,pci  quod  libcttaspoflitcontingcrc.Eftnam- 
que  ingcnuitas  qnalicasnaiurahs  ,  {cruitiis  vero 
qualitas  accidentalis  &  contra  naturam ,  &  confc- 
quemer  ingcnuumcflc  nacuralceftjhbcrcinumvc- 
r6  accidencalc.  Potr6  orania  ingenuitatisobftacu- 
la  ille  amouet  vno  verbo,qui  ticgatiuc  iurat  fcli- 
bcrrum  noneflc.  Hoc  iplocnim  ncgat  fc  fctuum 
vnqttam  fiiifli: ,  ncgat  igirur  fc  manumifliim :  ac  is 
quiafifirmatiuc  iurat  fepacronumjdemero  fuoiutc 
iurat,nondc  fadlo  aliquopcr  quod  pactonus  Hcri 
pocucrit.  Idcoquc  fi  iuiiurandum  hoc  pro  vcricacc 
nabcrccur,  coniequcnscfletdicctc,  fieri  eum  folo 
iureiutando  patronum  quod  cflec  abfurdum:ius  e- 
nim  patronacus  non  niliccrcis  &  legitimis  modis 
acquiriiur,  inrcr  t^uos  iufiurandum  non  eft ,  fi  non 
fucanmi  fic  fupcr  fado  ip(o ,  cx  quo  ius  pacronatus 
acquiri  pocUcric,puta  fi  is  qui  pacronum  fc  dicit  iu- 
rauciitlibertodcf«rcntc  Ic  raanumifillc.  Hoccnim 
cafiinondubico  quinexindc  pro  vctopatrono  lia- 
fccridebcu  inomnibus&pcr  omniatanquam  ma- 
numiflor  ,  ncquc  patronum  cum  fjciec  iufiutan- 
«lUm  lohim  fcd  manuiniflio  dc  qua  iuratum  cft, 
vum  iufiurandum  hoc  pro  vcntate  habcaciu 
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qttiadefav5toiaratumcft,&  quidem  uli.ex  quoios 
patronatus  omnimodonafcicuc ,  exclufa  iam  inge- 
iiuicatc,  quxcum  manumifllonc llare  non  potcft. 
Mulcum  ergo  refcrc  an  quis  luret  fe  pacronum ,  an 
vcio  fc  maiiumiirotcm  :  prius  iullurandum  nilul 
prodcft,(ed  poftcrius  prodeftad  iuca  omniapano-* 
natu$acquircda,quia  parroninomcn  iuriscft,  ma> 
ntimiflbris  faCii.  Ac  mhil  rcfcrtan  is.qui  libcrcinus 
diatur.iurctfc  libcttum  non  clTcjan  vero  (cmanu- 
mifliim  non  eflc.Nullo  cnimalio  modo  vclmedio 
concludcndi  indigcc  vcfc  ingcnuumprobcc.quam 
folanegationc  feruitutis,  &libercinitacis.  Et  hzc 
mco  iudicio  vnica  vcraqtie  diuerlitacis  raciocft  in- 
ccriufiurandiimpacroni  &libcrti ,  vtis  quifc  pa- 
tronum  iuraucric,  fbfiurandum  eius  pro  vcricace  ac 

ftlcnapiobationc  non  habcaiur.iufiuiandum  ver6 
iberci  iurancis  fc libercum  non  efle  pro  vcricacc  h»* 
bcndum  fit.Hoc  vcro  ncquc  Accurfius,  neque  Bar- 
colus,ucqucali|  incellcxerunc,qui  non  diftmguunc 
an  pacronus  iuraurticfc  pacronum  an  manuraiiro- 
rcm,vc  in  fpecic<i./.)IiHr4«<r«:VoIuncquc  pacronum 
eciam  qut  iimplidcec  lutauccic  fc  pacconum  efle» 
pro  pationo  habcndutn  cfle,  etiam  quantum  ad  o- 
peras  quod  nihil  de  iis  didlum  fic  in  d.l.fi  mrtatrti 
Icemque  qucd  eflabfurdius  quancitm  adfuccc(« 
fioncm  inccftati,  ciimcamenlcx  genecalitec  dicac 
quanium  ad  fucccflioncm ,  patronuin  non  efle  vc 
(ucceflioncm  vtramque  teftati  &  incciUii  compre'* 
hendac.Ec  quamuis  lcx  illa  dc  opens  nihil  dicat,  Ic- 
gistamcn  rario  genctaliseft,^iii4U<y(Mr4ii^Km/;«ii/4« 
(afdtroMum,  Aac6  ,  vc  ncc  propacrono  habcndus 
fit.ficz  legclulia  velitprohiberc ,  ne  inuitoeoalij 
nubac  miilier ,  cuius  ille  fepacronum  eflc  iuraueric 
l.intoMrt  ^^.yt.ifrfr.dtrtt.nuft. Ncc minus  crr«nt  ia 
co ,  quod  volUnc  hunc  canquam  pacronum  in  iu» 
vocari  fine  venia  non  polTe ,  ex  d.lJideftittHm$.f.f4' 
trtnum  fufr.dt  tn  im  vtcand.t^oTi  enim  cca<fUc  ibi  VI' 
pianusdeco,qui  iuraueric  (epatronumcflc ,  fcd  de 
illo ,  qui  aducifarium  fuum  iurauit  libercuin  fuum 
cilc,cuius  mrifiurandi  long^  alia  racio  cft:quicnim 
illrac  altum  Ubcrcum  fuum  cflc.magis  ci  coraparan» 
duscft,quiiur«c  fe  manumiflorcmcirc.qucm  dixi- 
mus  hociurcinrando  vcrc  patronum  ficri,quam  ei 
qui  iurac  fc  pacronumtcum  libercus  ucmo  cflepofl 
(it.nifi  qui  &  fcruus  fuetit,&  nunumiiru4,Non  po- 
teftautcm  fieri,  vt  Cu  hbetcus  meus  fis  ,  quin  pec 
conicqucnciam  neceflatiam  vcrum  cciam  fic  me 
pacronum  cuum  circ,qucmadmodum  qui  iucacad- 
ucriarium  fcruum  fuum  cfle,hoc  ipfo  piobac  fe  do«' 
minum.  Quid  .lucem  refcrc,an  quis  ('cruum  fuum 
cfle  contendat ,  an  libertum  ,  t.circd  14.  dt  frobdt. 
Ncc  aliud  mediura  concludcndi ,  vc  Ioquuncur,a- 
ptius  cirepoccft,vr  probera  mepacronum  tuum  ef- 
(c,quam(tprobcmtcmeumclIcl'bcrcura,quoma«  _  • 
dofiprxiudicio  pronunciaturacirct,  ic  mcum  U- 
betrum  cllc.hoc  ipfo  ficrcm  pacroniu  cuus ,  d.U*it* 
ftiuum  jr.^4rroni(M.Hocipfuraauccm  qu^dlibcrcuf 
meus  fis,probo  pcr  iufiurandum  meum  ce  d«fi:cen- 
cc  prxfticum ,  quod  pro  vcritacc  habcri  debcc :  ac  if 
quiiurac  fimplicitcrfe  pacronum  cflc,  fihoc  ipib 
parronus  ficret,  vtique  licrct  immcdiate  periuiiu- 
landum,  quod  camen  ficri.vc  diximus,nullomod9 
potcft.  Ec .iliquo  prxiudicio  opuj cft,cx quoappa- 
reac  te  hbcrtuin  mcum  cfle  ,  fiuc  pcc  iufiurandum 
id  fiac,fiuecognitione  prxcoriatf.$.p4rre»ttm.Pland 
fi  ciim  famofa  auc  curpi  aliqua  ad^ionc  vel  exce» 
pcione  concra  mc  vccreris  ,  qux  libcrco  contra  pa- 
uonum  dati  non  dcbcat/.2.}.6.  &  y.infr.diobftq.f4- 

rtHt,& 
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fann.prtfl  rgo ad  tc  fummoiiendum  dixe-    cari  poait,  autfjmofarurpiuc  aliqua  aaione con- 
rimmcpatroniimtuum,tuver6rogaucris,&:dcfc-    ucniri :  quandoquidcmij ,  (juiiuiauic  fc  libcrrufxi 
rcntc  tc  iurauerim  /implicircr  mc  patronum  tuum   uon  cflc.nullam  talem  reucrcntiam  ei  dcber,  qui  Ce 
eilc.vix  eft,  vrincaciufain  quaiurarumcft,  non    p.itroDumcontcndcbac:ica&quod  Vlpianusairia 
debcam habcri  propatrono.vt  iufiurandum  meum    dJ.Ji iurnum.cum  qui  im «uir  fc  pationum  circ,no» 
profirmihi,&  hacparrcproveritarchabcanu-:nc-    idcirco  tamcn  quantum  ad  fuccclljorjrjn  patro- 
^uc  id  ncpat  V  Ip.in  d.l/i  iurMtro,  fed  ita  clfc  innuit    ham  cfFe.non  fic  accipiendum  cft ,  quafi  in  cztcri» 
potiiis,crtmait,mequantum  ad  fucccftioncmpa-   omnibiis  extta  cauiam  fucccfllonis  pro  parronb 
tronum  non  cflc:nonquafivclitmein  carrcris  om-    Ihaberi  debcat,(cditaporius ,  •  cin  nulfo^cxtra  r.jit- 
mbns  iura  patronitus  nancifci ,  vt  mal^  putat  Ac-    fam  &  controucrfiam  illam  » in  qua  iuratum  fiierit 
curfius.fedDOtiusvt  hocveluri  cxemplo  prober,  « /Kr< ^^..^w^*  rir.ijk^f.  Aliudvflc:  inco.quife 

tion  clTc  rrahcnduni  hociufiurandum  ad  conf:-    pauonum£uraflcr>ionl;mpliciter,fedadica  '.  cau- 

Suentias.ncqoc  adiurapatronahu.fcd  reftringctt-    fa ,  qu6d  aducrfarium  manumihftic.  Hir  c nim  inl 
um  ad eam  caufam.i.i  qua iurarum  cft ,  vi conftat    diftaict  ab  co.qui  fe  nunamillorcrii  iuiafler,  qucm 
fcx dJ.iM  t9  i.i.itrit^mpt.  vt  exrra illam  caufam  nulU    diximus  omnia  panonaius  iuca  nancifci.  Cairta  c- 
in  rc  pro  patronohabeatxir  is,qui  iurauir  fc  patro-    nim  iurifimandi  fcmper  acporiflimiim  fMt^landa 
hum  eilc,  nc quidcm  ad hoc,vt firtc  Pixtoris  vcnia    cft  l.in dutbm  i8.»^« ^ift fufr.hoc  tit.l.nm  fofiti^uim 
Yocari  in  ius  non  poflir.nifi  ponas.cum  libertus  pa-    9. %.fi  ddtnnttur  vbi  diximus  «e(i.Qui:i,l  crggfi  contr* 
tronum  finc  vcnia  in  ius  vocalTct,  pacronurain  e*    eum  cuilibcrtusafljgnatusfuerir,  luraucaclibcaut 
ipfa  caufa  iiuaflc  fc  patronum circ.  Hoc  enim  cafu    fe  libcrrum  non  tSc ,  dcindc  mormi  patrniVi fritcr 
»dmirtamfimilitcr,quantumad  ilUm  caufamiuf.    ad  quem  rcdirclibcttusdebuit  vtin  i.i.ri»/fi».  <i<4/l 
iurandumpro  verirarc  habendumeflc,  non  quan-   y!^»4f./ifref/#f.conrendatcjm  hbcnum  fuum  cflc.aa 
tum  ad  cxtcra,quia  r.ile  iufiurandum  feccrc  illum    nocebii  ci  iufiurandum  ,  quod  conna  dcfundum 
patronum  non  potuit  .Malc  igitiir  idcm  Acaufiiw    fliic  prxftirum  rlanc  cnim  qiix  ^ioncm  proponic 
iBcpofteum,  virdodlifllimusad  nuncloeum  Srario-    Accurfius,  &  bcnr  rcfpondec  nocerc  nondctcrc, 
nemhuins  Itgis  fiimit  cxfauorcingenuuaris.quafi    quoniam  aliaraufa  cft,  cumiSraJia  pcilbna  patro- 
fkccrccicbrtt,vtiufiurandumhbcrtiIarius&ado-    ni ,  quamuiseadem  ficpcrfoiu  Lbcrri  ,  nec  nabcc 
ftnia portigarut.  Malcirem  Barrolus.  adid  quod    fraterpoftcrioriusi  frAiic,cuipiIoii  aflicnatusfue- 
tion  pofllirhbertusrcftaiidi  faculratem  liberam  fibi    rat  libcrrus ,  fcd  i  ceftarorr ,  qiM'  airignauit  anie- 
cripcrc,&  ingenuitatis  '^mv  iiiia  rcmittcrc,  quomo-    quam  i\ixitcX.\xxd.Lii*vtffiuquiim  <>.  <i.vlt.&  '..fcq.fuf, 
dopatronusiufiurandum  defctcns»  llbcrroponet  i.fiin4ltriLS.fMdt*nl.iudi(4tdif).infi.ttifr.dtexetpt.rd 
iurapationatuifuaomnia  alicnarc/.^.  C.dthtnhhtr.    iudtc.  Nccfimile  cft,quod  qui  in  (eruitutcm  hber- 
Nara  fi  poneres  patronumiurafle ,  lc  manumi/to-  tumpatcthumpcriit,aechbcfonimnomiiicbono- 
remaut  tc libcrtumeius  cflc,  tam  validum  & po-    himpoflcflioncm  accipcrcpotell  /.  qui  in  ftruituttai 
kenseflet  iufiutandum  hoc  patroni  ad  omnia  patro-    ^.infr.dt  b4n.tibtrt.ld  cnira  fic  non  qnia,vt  putat  Bar- 
xiatusiuraeiicquitenda,quim  validura&potcns    tolus^dclidlum  non  dcbcit  niancrcimpunitum[aa 
eftjinfpeciehuiiJs    iufiuradum  libcrri  ncganris  fii    noneoim  faris  punitur,  qui  propiio  nommcarce- 
Jibernimcflc.adomniaparron/  iura  cxcludend^t    nir  ^  bonorum  podcfllone  libcrri  parerni  ?  ]  (ed 
cum  nihil  inretfir,  an  prziudicio  liberrus  qiiis  pro-    quia  conoa, proprium fadhim  vcnic.isquilibcrtum 
Jiun-cieriu  per  fententiam ,  an  pec  iuimrandum  oa-    hodic  vult  fiium  diccre ,  qocm  anrea  feruum  fuum 
ttonid.i.f4tT$ntan.  Etquemadmodum  quod  lau-  dixit,idcoqueau''icndusnoocft,Iicccveniatcxa- 
ytum  cft  inhocjj.  fi  libertuj  defcrctcpaitonoiuia-    liorumperibna ,  cum  vcniarad  fuum  commodutM 
ucrit  fe  libcrtum  non  cilc.ita  titum  habcndum  cflc    l.fi  nen  ferttm  16.  ^.fifiiiutfttmlus  ttifr.  itfondul.  tndth, 
SuAijrandum  ,  vtnequc  opemnim  pctttio ,  oequA    Ciim  futurum  fii  vt  bonoruhi  poflcflid  quam  hic 
bonorum  poflcflio  ,  contratabalas  patrono  dari  accipcrctlibcroruninomine,nontamlibcri$,quim 
cIcbcar,rlonfacic  vrcomagisdicrndumhr.patro-    jpJiaccipienticflct  profurura/j.  C.quiMdtnittJidbO' 
Xium  hitnc  poflc  nihilominusab  inrcftarb fuccede-    noT.ftfftgfofLUfi qHitJif4rvit.md1ttm.fit LpLutt  jc^.dt 
fCj&priuilegiumrcrinere  4  nefincreniain  ius  vo-  ttt^Mir.berul. 

5  ^Si  iuraucrovfumfru^lum  raihi  dari  bporter^  :  non  alitci  dari  debct^ 
quimii  caueambooi  yiiiarbitiatume  vluium ,  fciiaico  vfufiudu  rellicucuA 

•  ... 

  ■  jfe^one^neqncaiioTlIo  icgitiniomodb}  adeo^dd 

Ad^.vlt.SiiurMltiri*  iiectaitioneprctoria,  vc  ioquitur  Vlpia^.usintr. 

mf.quA  md.vliufrMnitt,  Ec  quemadmodum  dixi-^ 

it,A.T'.DVB.  Ts  demont  vfuslrtiftus finicipoteftt  musad  Sfr^(/fc»r«m,iufiurandum nonpofle facere 

%C  poftqu^m  finitiu  fiiit  reftitui ,  qui  antea  per  cra-  patronum  ex  LfimMicro  i^.infr.dt  iur^Mrtn.  ica  nec 

dicionem  conflitutus  fuitvrihter»  vclccftamento,  potcft  facere  vfufcn&uarium.  Multominusigitac 

Velftipulationc,autpa6bonc,  autlegarO ,  aataliis  poterit  iufiurandum  onerareeum  ,  qui  itiiauit  T- 

fnodulcgirimis,  fi  quifuntihrer  quos  conftatnon  fumfruifbumfibidatioportercvtcaucacic  boni  vi* 

clTe  iufiurandum  l,^fufrM  tfufi.  Qupmodo  cnim  ri  arbicratu  vfurura,finit6quc  vfuftuiau  eum  arbi-  , 

|)oflervfiisfru«*:*u$fincm  accipere,  qui  nccinirium  rriobonivirircftirarurum.eft  eoimhoconus  vfiis- 

Babuiflct :  /.  Titio  vfufiuilm  9(5.  iir^.  de  condit.  &  di-  fruAos  non  mrifiurandi :  przfcrtim  cum  iufiuran- 

nionjlr,  Atqai  ponimus  vfumfruAum,  quem  ador  dum  habeat  vim  nouationis Lqui  ittr^jft  i6.§  vlt.fuf, 

iurauitdari  libi oportere,non  probariconfticutum  acproindenoueradionem  de  vfufiudu  ,  qui  o- 

Jicque  ccftamenco,  ncquc  (Upula(ione>  ne^ue  pi-  au«boc  diiphcis  caacioms  vfii^aduario  irrogabac} 
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fficSfaaliqaa ,  vcl  ciu.U ,  vcl  honoraria  .cr    ni  cuihbct  ^xmmm^^UMnmss.  ^i^ctum  cm» 
cJaT^ofndTcoS^^         ac  t^dcados.  At-   «jualicatcsomnesin^.qiiomododu  <v^) 
2u  nTc lit  dTbim  Tfasfiiidwfioeex  teftuntos   «Aio  iniocutnaltm«fi«biogaul./i9«r««iio.$. 

SL«turCmrdc«  isqui  dcbcrct .  quam  f.  a-  dcnaics.qual.sill»  cft  '».-^«^g«J^»i«',3^ 

^dup!.ccnTilIam  cauri3nem  oftnct .  hux  cx  e-  poffit  pcr  nficaDoncm  »  daptum 

Stol  Prxtoris  fruauariocuilibct  in.ung.tur.  Pr^'^^*'"'?»^»'»'^^^'^^^ 

?dcmcrKoiunsci&  dcbctinco.  quifibivfmnftu-  ad.oncdcvfuftuau.  vtBOUvfusfniauj*^^ 

km^droLtcrciurauit.QuaeJmifiontePoiBt  ca«.tfe.rb.rnobom»«  &  frujturum  &  rc&tii^ 

Si^inrc!^cl.otcm  condldoncm  fuamcrfTdc-  turnm      T.r.  vfu^.  ^umc^ut 

bacobidA,lum,qu6anonaliamdcbitivrujfiu.  dionc  vtmfamum«rogpt  coadcmnaio4.J;/ii^ 

ausptobationcmhabeat,  quamproptiuminfiil-  MMr,  r  v^ft 

laodafli  \  An  oonpociu  cquum  dlet  deteaoii»  ?   .  ||i 

31.GAIVS  libco  jo.adEdidmnProiiiaciab« 

ADmonendifumus.mterdumctiampofliufiuratiaLim  exaaum  permitti' 
conftitutionibus  principum,  cx  iutegro  caufam  .icrerc ,  fi quis  noua inftm. 
IttentafeinueniiTe  d'icat,quibus  nunc  folis  vfurus  fit,  fcd  h?  conft  itutiones  tunc 
vjdcnturlocum  habcrc,cumattidiccaliquis  abfolutusfucrit.  folcntenimfspc 
iudices  in dubiis  caufiSjCxado  iureiurando,  fccundum  cum iudicarc ,  qui  iura- 
ucrit,qubd  fialiasintcr  ipfos  iurciuMndo,tranlaaumfitncgotium,nonconco-. 
4btur  candem  cauiam  xetia&ace. 

liwm,fed i  iud.ce  ex  offiao  ixxQxixn  \  qui  ciim  a- 
AiLjtilKtBnMW»  dcodubiamcautamcfTc  vidcrct.vtnonlacilcpof- 

(ct  ftatueie  •  in  viram  par  tcm  prop*nd&«  debcrcr« 
'  lUT.©Vt.ItifiMwndnmhabetvfantiaiiWHonis  «c an  pro aaorcanororcoiudicafcnon  alum  tol- 
fticiindicaae  t.ftif.htt tit. Atqui  ncquc tranf-  Icndi  6c  cxpcdicndi  dubij  ranoncnx  conamodio: 
nAio  «ferndipotcft  pt«rcxtu  infttumcntotum  rcminuenircpotmt,quimfiiofiarindwndefiKi«t, 
pollfdtepettotwn  l.fabfrMxtBh^nmmitf-tUit  •cqiiid«m«i«UtM^bas  proquomaiorfufpi- 
n4«f*aJtque  fenttntu  l.fub  Jptdt  4-  Cdi  rt  mdic.  l.  Im-  cio  vrgcrct  vcl  praefiunptio,  pouffimumautem  rej 
i>era/#r«»v»^.«^  **«-vbivnatamum  cxceptioad-  qui  cciam  omn.biu cattcris  panbos vmeere debe- 
^t«r.nifiinpab!itt««iifiidpenniiramlit.  Ergo  rct.abfolmquc,co fcilicct iurc.quofiuorab.I.orcs 
mollominiupermittcndumcft,vtpoftfcntcntiam  funtrci  quamaaorcs IfMsrAiluTttit^.itnfflUKr, 
exaao  iureiutando  reddiiam  agere  caulkm  ex  Nccidco  tamcn  cwl^imandum  cft.fupcruacnaM- 
:  i:,.,r  m  fMMmftim  iiiflnmteio-  cilehoconiniuiandi,akmnioiimiiidicera,vcpn» 


intccroliccat.pnetotmnoaotmninltaimteio-  «<!choconwiuiMdi,akmmoomiii4icera^ 

inm  ptxfcnim  cum  duo  vincula  folcant  &  de-  co  pronunciirccogatutqmiuraatnt,qmqdc  idrc- 

bcant  crti  forliora  lfm.CMsitftJ.i.CMf4aJ}^c,  iurandofuo  caniim ccrtara  fcccnt,  quxalioqui c-, 

Louec aliaratioeftimifiai«idi,q»ode«Tolow»-  ne^obia. Pon&dnbia  eflefcon  mtclligitur, fial- 

ce  pitium  dcfemir.&  prxftatur.fiuc  in  iudido,  fi-  tcruter  Utigantium ,  praEfcrnra  vcro  aftor  fuam  in-- 

uc  «tra  iudicium ,  dc  quo  iurciurandolMMofilM  ■  lentioncm  non  fatis  plcn^ pfobamt,fcd  antum  lcJ 

d.x.mu$,aha  vcri^  cius  dc  quo  agitutinbaclegejid  mipleni. vt  pnta  pct  ^«^P";»:?^*;^ 

mA  ouod  in  dnbus  caufu  &  in  magno  confl.au  comparationcmncctarum  ajWMl vntim  teftem.aut 

!?obltionumcxiqunrdiudicc,vtfccandmnanimi  pcr  ^arnamAquibuso^mibaslltAfruft^^ 

?rfcntcmiamptocoiudicctquiiurauedt.Piiom  fei  poftAccm:fiBnteBa«wlamd.fptttant.adhanc 

ccncrisiufiuniidam  &tliaikftionis  6c  tci  iudica-  Irgcrr.  d.bct  .llc  fuccumbrrc   aci,  omnmo  mhil 

Txv.m  obtmct,  idc6qucnec  pfxtcxtonoiwrtg  ptobaifctcum  non  aUus  poiUt  vnquam  vkiw 

i^flrumcntorum  ictradar.  poteft  .  qoamdi^ini  quimqm fiMmimeotionem impleaenti.yif.C.d« 

a«W€|ttemli«ttmeilproteftctor.iiif^  m  ri»<<.<4a4.  C.ir«i«i..dcft,pIencprobaucr.t,ii- 

«jrrtfcriptumcftinfinchuiusUgil»**^^^  pc  aOor  iUefitqui  aOipnem  fuam.fiindate  deJ 

men  cafi»  noux  conftiiu  lonis  lulliKSilK»  £1  Ai*.  bniiifiaeianqtti  foamescepdonem.  Nam  tcmm 

cWtirXt.^  r.*«<.f»f.  Pofterioris  vcrA  gencris  iui^  in  fuaexccptione  aftor  cl\  /  in  (.xcefttomiut .  0  .trfr  dt 

'  WjnJum  rctraaari  faciiius  potcft ,  tanqutm  mi-  frtktt.  Etvcrofiiceictrcoimuriamiudcxliaaoto 

niijauoiabiic , aubdnontucmab  aducxiatiodfr:  infiuspi9b«iionibiis d«ficitei«fiiiniidiimectam 


Digitized  by  Coogle 


DE  IVREIVR.  LIB.  XII.  TIT.  11.  ty? 

ipfi  rco Qcfcirct ,  cum  vinccre  lioc  cafu  rcu$  dc-  fliclustalis  fic  probationum  rci ,  vt  maiortAmcn  fi 

Dcr.t ,  ctinmU  tiihi!  prxftitcrit ,  vc  difcrtc  rcnptum  non prjcfumptio>falct:ii  fufjjicio  fit  pro adore,  for- 

elc  ind.L^.cJttdtnd.  Quantomagisfiincacaiifa  tc(]uiavcl.pluribu$  nitaturtcllibus.vcl  quifmcma' 

iriilut^niJiimdcfcracad  >ri,vr  muiio  rco  iitisdcci-  ions  fidci  i>:  cxiftimationis ,  aut  aliadecaufi  mi- 

fioiicrapcniniucomraitratactoris.qucm  rcpcllcrc  nusfufpedl,quam  quidiL-oprodudli  func,  uccta- 

omnimocJodcberjt,  rTOntcftcm  illum  &  iudiccm    mcn  pio  aftorc  citra  lutuitandura  pronunciarc 

...  <-...■.....>  rr..   >  1  * 


in  propr!.;  c.u;fi.  conftiiuf.econtra/.wKi/fu  \o.inf.& 
l.oiiniiLus  lo.  Ctd.dtttjhb.  Ncc  lurfus  vnum  tcftcm 
qiiantumuis  intcp;«in  Iial>crc  pro'(cmiplena  pro- 
batioriC  ,  cCim  dici  lolcat^c  vciil]imum  iii ,  csira 
quordamliii2ularcsc.-ifusvocem  vnius  enamiena- 


iudcx  fatis  tuCo  polTit,  auc  quod  rcus  quoquc  a- 
liaspro  lc  venllmilisfufpicionis  &  prar<umptionis 
caufashabeac,  aur  quia  (oluM^ci  fauor  nonminoiis 
niomcnci  &  pondcris  cilc  dcbeat,  ad  muucndum 
iudiccm.vcpro  tcoptonunciccquam  furpiciones 


lons  VQCcm  clll-  nuliius  /.  iur'}jh:rs>dt  9.  S.  i. tod. tit.  illq  &  prxfiiiuptioncs  qui  faaunt  pro  adorc  : ncc 

Qvtndcamcnnon  vciv  d:ccrctiir,  fi poiret  vnus  tc-  lamcn  tantus  polsit  cllcfuior  illc,  vt  non  potius 

ftis  prodciri;  adobligiindu.n  iudiccmvtl  inuitumj  pro  aclorciurantciudicandumfitjfoitc  quodeiiis 

vtei.qiu  vnumtcrtfmhaberctiufiurandum,dcfcr-  pcrfonafTt  honcltif>ima  &fpccl^atsHdci ,  petfoni 

re  cogcretur,ncquc  vcro  hxciurinurandi  cxa^io  vcrorci  vilisaatctiam  tuipis  &  infamis.  Curnon 

cffcr  lacla  pcriudiccm  ,  dc  qua lamc.i  fola  Caius  hocfaltcmcafu &ahi$,fi  qui  funt limilcs,permit- 

hic  loquicur.fcd  dc!atio:qu.rlongc  diticifumc]uid  tamus  iudici  in  caufa  dubtahariitanti ,  vciuliuran- 

eft.Exigitcaimiufiuiandum  iudcx  volcns  abiiiui-  dumadori  d^fcrac ,  potiiis  quamrco,  vc  poftmo- 

to  in  dubiis  caulis ,  non  autcm  iniiiiu?  a  volcncc,  diun  pro  atlorc  contra  rcum  pronuncict  ?  Quan- 

niiiltorainiisarcqi'.icncc,cumnonponit,nonclIc  doqutdcm  nulloquoquccxado  iurciurando  vin- 

fulpc^ltis.vclmax.mccjuinon  loluin  vltrolciuri-  ccrctamcn  hoc  cafu  actordeberec ,  qui  intcntio- 

iurandouircrat.vrc^-ftcm lcconfticuacin caufipro-  ncmfuam non  modiplenc  fed  cttam  vcrilimiho- 

pri.i,  qucmadmodum  &:  pro  l'u(pcfto  habcti  folet,  nbus  tcftimoniis  aliiTvc  argumctis  comprobaflcc. 

qui  Ic  jno  alio  tcftcm  vltto  ingetit  aut  procurato-  NuUa  ccrtc  hoc  cafu  lit  rco  iniuria,(ierct  auccin  a- 

rcm l.^.i>:f.dtttjlu>.Lqiuemr.iMis.fiif.dtprocur.  Atdc-  itorififolo  tci  fauore  vinccretur ,  qui  tamerigta- 

latio  fic  a  voli:ntc  volcnn,  ncc  vncjuam  a  foloiudi-  uiotcspro  lc  acprobabiliorcshabcretprobationes. 

, fcd  ab aducrlArio  ptimum dcfcrcntc .  fiue  aftor  Alioqui necfi bonam  caufam aclor  habetcc,vince- 


ce,  Ict  ao  aducriArio  p 

ille  lii,fiuctcn>.  Dubiam  igitur  caufam  nnnaliara 
Caius  iucinteliigcic  potuit ,  quam  in  qua  vtcrque 
litig.itGrumintcntioncmfuam  plcncprobauerit,ita 
vt  proptcr  confliiilum  probacionu  non  facilc  poflit 
iudcx.vc  diximus,apudfc  conftitacrc,quis  vincerc 
<icbcat:iia  vtiuratcipfcctiam  liquido  polTic,  fibi 
non  liqucre.  Quo  tamcn  cafu  xquius  cft,vt  iufiu- 
landumexigcrc  arcodcbcat.vcpro  eopoftcaiudi- 
cer,  qui  ali  oquin  fijmmo  iurecafterij  paribus  ctiam 
cirra  lufioiandura  vincere  &  abfolui  ciebcrct,quam 
a^ori  quicxtcris quoqucpanbusdcbcrccfuccum- 
bcrc:ldc6quc  bcnc  Caius,fi  tamcn  hxc  lex  Tribo- 
niani  noneft.potiiis  quamCaif,  casconftitutioncs 
qux  contra  ius  communc  quod  antca  obtinucrat, 
iuduxcrunt.vteciam  poftiufiurandumcxadum,Ia- 

tAmqae  pro  eo,qui  iurauit.fcnccntiam  pctmittatur  cenfejf.  Iccm  illa  prxccdcntia  tx  'mtgro  iAuftm  *gtrt. 
ex  inccgro  caufam agcic, fi  quisnouaicinftrumen-  Non  enim  dc  taufa  ex  inicgro  agcnda  tradlan- 
ta  dicj  t  inucniire ,  quibus  nuncfolis  vfurus  fitttunc  dum  eflct,fcd  dc  litc  pro/cqucnda ,  fi  nihit  dtim  iu. 
dcmuin  Iocumh.ibcrc,cumaiudiccabfolutusqui$  dicatum  proponcrctur  ,  quod  fi  reusfucrit  con- 
fucr;r,vt  inielligamus,  non  temctc  idcm  adori  in-  dcmnatus,eo  nimirum  cafu,quo  di.Mimus ,  ctiam  a- 
<lulgendumeflc,vtex  fuo  iurciurando  debcat  vin-  ^oti  poflehoc  iufiurandum  dcfcrti,  adcoqueab  i- 
ccrc,fcdtco  duntaxat,cunuamcn  eo  iure ,  quo  in-  pfo  inuitocxigi,  vc  fccundum  cum  pronuncictur. 
tcrprctcsi&pragmaticinoftri  vtuntur,pr^cipuu$v-  Kcccnimquodadorilicer,nondcbccetiamreoH- 
fus juriiiuraadi  iftius,  quod  fupplctorium  aut  fup-    cere,vt  habct  vulgata  iuris  regula  /.  non  dtbtt  aBori 


re  tamen  vnquara  poflet,fed  rci  fauoic  fempcr  vin- 
ccrctur,  faltcm eocafu  quorcus  aliquaspro  fc adw 
ftrectprobaiioncs  ,  quamiiis  lcuiorcs,  auc  fiifpc-. 
^iorcs,  quod certcelleciniqumn.  Faccorramcn 
poflchoc  rariiiscontingcre  ,  &  a  communiicrac- 
cidcncibusdicendum  potiusefle ,  iufiurandum  de 
quo  in  hac  Icgc  agiair,rco  deferendum  clfc^non  a- 
^ori , vtC  iurct  abfoluatur.  Eumquc  fcnfum  clle 
horum  vctborum  fM»f  vidtntHTlocumh«httecMm*lu 
qu» dhfeluttu  fuerit.  Qux  vctba  conuincunt  ctiam 
maniteftc  intcrprctationcm  Dyni  cxiftiraancls,  in- 
tclligcndam  cflc  legem  hancdc  co  cafu,  quo  iufiu- 
raniimi  iudicecxadiim  .nuUadum  fublccuta  fic 
fcntentia-.quomodo  enimpollctrcusabfolutus  cP. 
fc,nifi  pcr  lentenriami/.i.  injraJe  rt  ittdicl.pen.  infr.  dt 


plcciuuin  vocant,  proai^bocc  iupocius  quampro 
reo,ficuci  adlor  folus  cft ,  qui  probationconcracur 
non  te\isd.L^.C.dtedtnd.i.Lvlt.  C.dtrtivindic.  LdSor 
2j.  C.deprobdt.  Lddfeufratio  lo.C.dt  ne»  mmtr.ptcun. 
Ertum  quoqucciimrco,  qui  fuam  exccptioncra 
luinus  plenc  probaucnr,  talc  iufiurandum  dcfcc- 
turinontanicnquafircodcfcnur,  fed  lanquama- 
^toti.quia  rcus.vt  diximus,in  fuaexccpiione^ailor 
cSld,Lm  txccpitomhttt  i.i.6c  cifcraperincumbitonus 
ptobandi  qui  dic: tnnn  qui  negai /.  i.  ted.  tit.dtpre- 
Kt.  Vndc  cftquod  .Afticanuj  fcribit  ml.fipnuf- 
t}UAm\^^n jin.infr* dioftr.uoui nuncidt.  Ai-lons  par- 
ces  fuftincrc,  aut  adons  partibus  fungi ,  nihil  aJiud 
elic,quamprobandi  oneteac  ncceflitace  adftringt, 
Vbicftiaiuen  intctdum  fieri ,  vteti.^m  circa  inten- 


4.\.de  re^uLiur.  Ergo  ci  qui  in  caufa  dubia  fuccuhuic 
obiufiurandum  aduer!arij,a  iudicc  exadum,fiue  a- 
Aor,fiue  ccusfit,petmictcndum  cft  cx  Conflitucio- 
nibus,vt  caufam  ex  iutegro  agat,  fird  hoc  non  paf- 
fim ,  ac vno  illo  cafu ,  qui  in  hiac  legc  ponitiir ,  quo 
dicat  noua  fc  inftruracnu  inuenille  quibus  foJis 
hunc  fit  vfiuus.  Qio  tamen  criam  caiu  illa  diibi- 
tandi  ratio  (cmper  manct ,  quam  initio  attulimus» 
quod  is  quiiiirauit,  minquam  dcbeat  condicio- 
nisclfcdeterioris,  obidfolum  quod  iurauerit,  Sc 
canc6  meliorLs,qu(jdpoftquamiuracumeft,dc  per- 
iurio  quxri.impliusnon  potcAdici.Li.  Cedhtc  tit. 
nifiin  ufu  i.t>2r.M</.rir.Acqui  fi  iuratum  non  cllct^ne- 
nio  diceret  fcntcntiam  retratf^ari  dcbere  pr.rtcx- 
tu  nouorum  inllnimencorum  ,  ctiam  quibiis  folij 


tioDcm  ipLm  a  Auris  plcnc  ab  co  probaura ,  coiv-    fe  vfuium  vidusdiccrct  diH.Lfub  J^Ntt&dU.Lfiptrd-' 
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Hm.  An  foltc  iu  placuit  in  odium  pcicT.-inris  ?  vt    bii$  iam  inft-.uxetar  ,      in  qua  vinccie  iilj^Jpi 
|(Qft Accttrfium  Baitolus  Sc  alij  omncs  putaot.  At-   tcrat ,  ialceia  adhiiwio  cx patte  fda  iutekimiSo 
<pi  onliutn  peierantis  odiQm  «fle  pocrft  i  uaitk  >  fi  1«mnMlaiift  '«|i|6ferib  fonpulofuin  »»di' 

rtlks  coDftcr  df  pcriurio ,  <k  quo ramen ,  vc  dixi-    ccm  habuiflct  :  cnimUero  farcndum  cft  ih 


mus,ticquidcmjDq;«tipourfti*«.i.iJ.»Ww,i«jM  a»o4»  «i  iotcgto  «Uft  ,  noii  aliier  pofTc  liunc 
tttfi«xmi.  N«c  eifli»  qaiftjuam  odio  dignnf  «ft  ^iriMtftt  ,  qtiSm  fitt^ats  inftrumcntis  qaibas 

ob  i J  foh\m,  quod  mraiietir ,  itiaximc  fi  maii4an-  nunc  folis  vtatur ,  dsriffimaji  &  ccrtiffimtlTlil^ 

U  &  iaJiutatadum  exigcnte  ipfo  iudice  id  fccerit  cis probationet  adfcra^ fit  diffir iliu  5 ,  vc  rrun 

fjmfUtKUirdMtriSr.^  t.itnffA,hir.  fientdcomn^  ^mcar,  qui  non tantdm explenis  fuis  piobacion»-' 

iio  non  poicft  Julo  carcrc,  qui  iubcn  i  iuiid  n  n  bu$ ,  fcd  cfiamVx  iuitiurjiido  fuo  antel  tMejHjbf 

^Km^iuu t.mnMttfidal$\99Mi,  Sedficquam-  pracicnim  cura  apud  condcm  iadiccm  eaii£Ml 

taiBftedale  effee ,  hoi  cafii  vt  de  perinrio  tfutd  tnAaiida fit,non apud alium qui /uli 

J>oflfct,quodianicnfcrcndumnoncft,non  tamcn  (umptiooes  ,  rationtfdenique  nei  ^ 

.  Vjdeo quaratioocpciiums  probaii poait  iiie, qui  quibuspiiociudevpemiotushiifrct.  tx quoi 

jnaminrentionemplcneprobaaie. hvcr«meft,ve  ict  tafiunndum  lioc »  quod  in dubiii  " 

cd.quodnojcontcndin.us.nondcalio  iurciiiran-  iudiccm cxigieur ,  necdedfinom  auc  /I   

db  Caium  hic  cradare,  qaara  quod  pcr  mdiccm  liiiidicipofle.ciimnoncxigamrnifiabco.qalple- 

jncauradubiacxaftamfirabeoquip!crcpioba>  nasfaxintentionij  Drobationcsadfctat  ,  cxqal- 

ucnr ,  fcd  cuius  tamtn  p^obationes  cohtrariis  ad-  bmT  etiaffl  dqni  iuhurandum  poflct  ac*  debetcc' 

'  <?"*n>ttis  panllo  krttiori-  vincete  ,  ncCbroindc  probationis  furpletitiura. 

iWI,diebilieennir,C$£  apudan.maraiudici$inda-  vt  noaii  vocant  ,  cum  plcna  probarto  qa^iaa. 

Idom  &  fiifpicionem  adducannir,  prafcttimciim  Mc  pneccdcre  neccffe  cft  ,  nullo  fupplenMl' 

iscoBt»queminranmicft,8ciudicati:m  nonpof.  aut  adminicu!oindi;:cat  ,  ncc  dcmqucr  nccei  " 

lit  .idmitti  ad  cauiam  ex  intcgro  ag? ndam .  quam  rium ,  quia  licit  m  dubia  taufa  mdex  io  d 

c-uent  nuda  faltem  tepromiirionc  ,  fc  nec  piioti-  pie  conrtitutttt  ,  tton  «bW  «oara  exado 

bus  vfunim  pnobadonibus  ncc  aliis  inftrumentis,  ,ando  iudicate  velit  ,  poflit  timcn  fi  veneT^ 

quim ouistc  d.cat noua  inucni/Tc.nifi  fotti  poac-  iniuftc, vt diOumeft .fiarbitrium talc fuuminteti 

»es  probat=onc$  illius  qui  lur.imt  &  v.cit ,  ^qou  poncrc  qudm  infiunndiim cxigerem«Juiflee.qttod 

lttdrxpro,>lc"is  hib\m,ex  poIlfat1o,id  cft  ,cx  110-  proindc  non  t  un  ncccflarium  ,  vi  litem  dedde» 

»1$  inftnimcntis ,  quibus  nunc  lolis  vidus  vtitur,  rc  uidcx  pcx  fc  poiEt,  9c  qoJdem  pro  eo  ipiEi 

fiUu&filsb  fabricaosapparere.quod  ctli  v;x  po-  quo  poft  mfianiidam  et^dfam  iodicat,  quimV^ 

tcft  cucM  r-,potcftume«,  fcdncqu.-hocdiflicc-  mrl:iis  cx  animi  rm  rcnrcntia ,  vcl  inteidum  criiBgt 

fct  ad  probandujii  &ex  pcriuno  induccndum  o-  luiioro  coniSaeniia  Pronunciet.  Itaqae  puxncl- 

diamdtts ,  qui  iuraflct ,  fl  non  etiam  dolus  i,  fittt  onm  Sd  pociBt*debeiec  ,  cilm  ideo  intatpona- 

frobarctur. Almd emm cft falf  m  uuarc  .il  iid  tur.  vt  qui  iutat  ,  iudiccm  fimm  adhuc  dubiunn 

««,nccpcriuru$  illc  cft  quifalium lurat.lcdquifai-  faciat  dc  iure  fuo  cetriotem  ,  etfi  non  eo fcnfia 

so.idcft  icicntcr,  ac  dolo malo ,vr diximus«fl fd  purganuum  dicipoteftquo  iufiutaDdom illud,  c»- 

ntrjft  i6.fupr.  Rcff  rcnda  ioiturpotiif  eft  tora  hu-  lus  mcntio  fit  1«  /.  pr/femt  6.         M:tm  vcrftcuLlt' 

ius  icgis  ratio  ad  id>  quod  m  caufa  dubia ,  &  vc  mi itfofittCai  ithitfmdi «(Uf.ttnfitg  l,  vltim. 

|>ragma(icocamnofttQRim  verbo  nar,aAfcnria,  iejiimjlmmJ,fUim.iMctmU  Cti.  itiur.idtb.&nH^ 

in  qui  hbcruBi  crat  iudici  animi  fut  arbitrium  fc-  UfB.7i,.dei>iJtritmxMt^.&fdji.i.^.fiummqMiffikilU' 

qui,  &  in quam  veliet  pattemfronanaare.non  luautaodum  enim  illud  interponitur  idco  dan- 

unnSatvidoriihiaria,quarooueztotcgrbctu*  nxae.vtquisfepaigct  dc  dolo  malo.hoc  auKm 

faagatur.quanta  ficret ,    uirc  fuo,  id  cfl ,  cx  mcia  vt  r. Aor  luretrem  fuam  cflc  vcl  fibi obligatamvd' 

iurts  ranonc ,  acinuiio  ipfo  quqquc.iodiice  ,  quod  fibi  dcbcri ,  rc us  vei 6  rcm  fuam  efle ,  aut non  ob- 

no.tfemdacddit,v{dflec,qaoiiURIfttnteien.  Ifgatam ,  aut  fc non  debctc,  dcoiquc  fuperprin- 

lenriamfuccumbere  po  Lji(rcc,n«ciniuftc,  fi  eam  cipalinegorio,acfiforet  lins  decifodum  ,  &  ad 

pttteiu  prop^ofio  fic  arbitrii^jydicts  eleg  flcu  neceffitacem  liris  dccidcnd/:  potius  quim  ad  ih- 

(^amquamcnim  Bon  utttitArfilfttimquiddi»  ftiu^onem  an-mi  mdicis  compantum.  Et  h«c 

ci  poicll ,  fi  iuflius  aliquid  fieri  pocuerit  L  fMficr  quidem  noftra  dc  huius  legis  inccfpmatione  fcn-'^ 

100. i«  wyd. iy.  Lb§iufiits  jo.  iajf.  itp«fit.  non  ta-  tentia  eft  a  Duareno  primum  tcntata  ,  poftea  ve- 

IBeil  itt6^^^ldniB'poifo  negate  ,  quod  iniuftc  r6^nobi$dcfcaia,piobataquc  farpius  cam  i|r; 

h&um  probare  non  poflls.  in  aibiciariis  autem  irk  dmtSwrtirm  qnim  ht  CMMfe  tHfinNiwS^ 

.|ii>bari  nequit  iniufti  pronanctatum  eflc  ,quod  prngmtt.&interfrJin.  Cui  conuenit  mirifio^quod " 

litdex  pro  atbitrio  fuo  pionaociauerit ,  dum  nc  fciipturaeftni«f.irUm.  Em.hKtit.iimrmt.  £i|U 

quidperfontesatttpeirgiadam^amperimpcttden-  namque  lod  non  alium  quim  huius  fegk  ftil^ 

Oamiuflfqjimperitiamootoraibitrioquchtuspro'  fum  cfll-  putandum  cft:  &  veroqtiis  crcdat  in  tara 

lMrtiir,qaodhodie  qulm  plurimi iudiccs  f aaunt,o-  mulus  luris  noftn  locis,qui  cxtant  &  dc  iureiuran' 

mnjaicr^deqnibiisiitdicantconftjtuentesatbiiM-,  diWlcde  nifeibationibos  nuUam  aac  a  pradcnil^ 

ria,vthoccoIore,  Icgibus&ccrtiniuvr lunsratio-'  bus.autablmpcratoribiis  faftam  clTc,  nifi  inhac 

ni imj)uiic  illudant ,  ac  in  aliems  iiiii>us  & patti^  ,  I^  iurili.irandj  huius  mcutioncm. cuius  taracB^' 


diIj«fd^Bdia,tam,  ve  fiM  wdei»wpil^i|it  \|i|f  omnimn  fteqoentifiimom  efle  makfm^Oi^ 

fdentia  grfi.Tcntufmoncrgo  magnam  querclx  oc-   necefljriumqiiotidiana  praxis  oftcndit.  Quide- 


i^.  Quamoicow  qaoquccxpaijc/uaprobiti^-  nIcnditqu«iopotteat?Scio  nofttos 
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quam  fimile  quod  ab  Fmperatorilnis  rcffriptum  rcnbir  folcrc  iutlicesjiidubiis  cjiifisiufiuraniluin 
eft  iri  l.inboHiftdtt  i.Codu.boi  tttu.  Jn  bonxfidci  con-  cxi^ctc ,  &  (ccuudiim  tiim  psonunciare,  qtii  niri- 
ttadiibus  ,nccnon  criam  in  cctcris  caufis  ,  inopia  ucrit,itainnucn$fac\it,tic  hoc  iiKjiccs  foleic  qu-jd 
probarionum  pcr  ludiccm  irrciurando  caufa  co-  fjccrc  U  nollcnc,  non  cpgcrcntur ,  ctii  conuinic 
gnita  rcs  dccidi  oportcrc.  Qup  loco  paflim  abu-  flitod  luftinianos  prxf.uur  in  dul.  L^tntrjlittr.  vtr/tC, 
iiintur,  vt  iufiiirandum  ho:  fupplciiuuin  iJc  ncccf-  Cinn  emm  ta»i  intrdutrii  tiiduts  ui  pUriJ^mu  dcfiiiitio- 
farium  in  fupplemcniimi  ptobationis  dcfcrcn-  w/4ir.r;»fn;«>«  i?»;>9«rf  ,it.t  •.iinucnsCa!j  r>.liuu':m- 
dumcflcprobent  :  fcd  r^uisnon  vidct  ,non  dc  a-    quc  prudcnicm  noflioi-um  le-.v-por.-btis  nonJuiii 

110  iurciur.indo  Imperatorcs  intelhr;ctc  quitn    ius  illud  obtinuiirc ,  ftd  coL'-)!f'r:  juii  !o  .mtc  lulU- 
quod  a  partc  partidccidendz  litis  gratia  in  ludi-    ni.mi  tcmpora ,  exs.idci.jue  fjtbas  clVc  confticurfa- 
ciodefcratiir.&aiudice  adprobctiir.nonquodi    ncj  i1!.ts  ,q-iarum  h.cc  li-x  n.cininit,  c»ti,i;  i.uitijnt 
iudicc  ipfo  mfcr3rur''vt  loqniiur  luAin.  1;/ /.^f.';fr4-    abcil  vt  piudcntibus  ncftiis  fajririt  co^r-.tx  ,  vt 
littr\i.inprin(ip.&$-i  nd.tit.   I!la  namque  vcrba  nccvllacarum  mcntio  cxrcc  in  Codicc  :  V:idi.-in 
per  iudtctm  non  ad  didlioncm  «.•«rmr^  .i/a  i^ux  fta-  f-jfpicioncm  vcni  i.im}it.dv.'m  tot.u'.i  L-j^cn».  li-nc, 
tim  (cquitnr.refcrcndafunt ,  fed  ad  poftrema tftri-  qux  folarot  cicorum  nuiLV!.tnt  in:eipic;io::sp.*- 
di  operttt  acli  fcriprum  cfTet  decidi  lera  per  iudi-  buir,Tribonianoadfcrib;:iubm  cfliscui  Vi.-llccon- 
ccm  oportcrc  inopia  probationum  ,  cauia  co^^^ni-  tipt  aliquid  in  PandcAis  p<jnMcd.-!iuiui:nodi  ni- 
ta.  Neqtie  vcrdponit  lcx  iunutanduni  cxaifliim  d  rcmtando.d-j  qiio  tJin  11H1I..1  in  <l.l.gti:eruli:cr.  Dc 
iudicc  in  caufa  dubia  ad  rei  potinimtim  abfohi-  cuiusctiain  (cntcntia  vidcnJa  riiac  qu.c     in  Ccn- 
rionem,vtin  haclcge.fcdgcnerahtcrdc-iurciuian-  itUurii nofirk  (jr  ja  C/iuWi  lcrinli-nLis.    ilhid  ccrtc 
do apsrccparn  dclatoin  iiidicio.vi  pcriudicetu  fAtcrico^unturinteiprctcs.iuli  ir.ini'umhocq'io.l 
dccitli  lis  polTii  luic  pro  a>5iorc .  (iucrro  Tzo.tiicpt*  /iipplctuium    ncccir»riunt  appcll.t.it ,  non  h.ibc- 
j,reb*tionttm  inquit  lcx.vt  &  in  l.rlt.tnfra  dtpritor.fit-  rc  loc.im  in  cauliv  cr:niinalib.>s,nec  in  uujni?  qux. 
fuUt.itmH.l.vnif.  vtffic.tn  dliu  tuttm  Cod.dt  fcnttn.  crimin.^.l-.b-.is  .cqiiipjr.mtnr,  ncc  pcriudicrm  dc- 
ijtti  pro-toijutd  ittttr.    Qnod  quid  aliuJ  cft  di-  frrripol!e,Ii  nonp?:.i:ur,n;m;n:mvt:iinli  tr.indi 
cerc  qudm  itficttmthus  omnttm  prtbdtmtbus  vt  Pau-  huiustniqiiu.icr.n  .  vji:  uu  dilf:  uul.uc  !\.>ji  pufl  jnt 
lusloquitur  i/il.  ttttjrpup:lli  j^.  in  prlr.ip.  infi-.:  liccr  cxccption:b;:;iHi5  &;  :di:$  noiuuilhs  quasi:t  coni;rt 
fciam  Cuiacium  «i/ if./.  f«r»rahtcr  cxp'icarc  qiirffi  ComincntainsviiiivccllL-ru.tnr  rac^  :c  ccrDpctcnt. 
aiiud  fit  dcfccius  ,  ahud  inopia  probrionum  Quibiisv:t:ui:of.tci!ii!^  :ill..:u;ar,i;i  ;dt.u  -.t  qu>id 
quafi  iK7./.}  loqu.uurdc  iureiur.vido  diudicc  dc-  ncc  vllocafu  p.i:ctcr ,  liprakiLici  j  pollwm .  vi  lul- 
hto  non  a  parrc,quod non  probo ,<ir".'';w.  diii.l. rl:.  iuranJi;M  hoc.id:u:ctc.crur,qnod ncc  iii  Panhcn- 
Inops enim  verc  *f  propric  illc  eft  qui  nuUa.  In-  fi  Ciiriaaiimicti  vnqu.un  r.jrru.i]l-  pLi.oiu-  c.^c  pia- 
bctopes.ncUipem  quidcm.Inopiacrgo  probario-  gm.itici$G.dli$  tc(biiti:r.  Si-  iuis  vcio  eit  nattolus» 
imm  illa  qui  nulbs  o.unino  habcat  probatio-  qui  vtprobcrhanci  iriiiifianv^ifp.^c.-jnp^.i.iccom- 
Tvcs  ,nonqu.Tmmu$plcnas.Qarimquam  &  p.irum  i':fnr:ti.-irn  noji  v.«lde;i  n.unr.ih  ;a:i!ii:c  cs:  a:i.juiia- 
tf fcrc  ad  amittendam  litcm  an  quis  niillas  omri-  tc abhortcre ,  tcntat  .n^crc  Thcotoi,uin,  <i'c  opmio- 
noprobjtio.-iC^  habeat,analiqua'.  quidcm  fcd  mi-  nis  Inxt  oiilir.-.i.r.umfin  •pi.rrtic  (.x  illu  Knj;tgcli) 
nus  plenas  ,  5«:  vtroquc  calu  fatir  inapia  prob.1-  locoadb:bc  ttcum  ttficm  viuni  vddfm  vt  vt  ert duerum 
tionum  vt  non  ni/i  imciurando  dccidi  rcs  p  ilTir,  rtltriumjht  omr.ivtrlum.  Quod  in  oic  duorum  ir.i 
Ird  qnod  ilclacam       ab  aduei/atio  aut  i  iudi-  dcmiim  ftetvcrbum  ,  (i  (lct  m  orcd:cLntis  A:c<  Ibs 
cc,rvccclfi:  fitnon  abco  ipfoqui  iuraturus  cft.po-  adhibit::(icui  in  orc  trium  liluddcnnim  Il.tt,  quod 
ftuktum.  Cur  vcroaddic  (ju/i  r«^«/M  ?  Ncmpc  hibttduos  tcllcs  adlubitos,  &  ipfum  quoqucdi- 
quia  nonqaodhbetiufiurandum  admitccrciudix  ccntcni:qaoarp'.imcnro  fi  rrduiu  c/lct,a:qUc  pro- 
debct,fcditadcmum  fidcl.atumfir,ab  co  quidc-  barcc  Btriolus plcn.im  cllc  proba  loncm  ,  li  quts 
fcrcndi  ius  habutt  ,  &  lusadminiftrjndarum  rc-  piolua  Intcntionc  pvobsncla  vcl  vnum  tcllcm  h.;- 
ru:n  vt  inl.  iufturMndiim  quod  txctnutniiont  17.  ^.i.  be.ic.nullocriam inicruenicntci^irtiurando.Qi^iod 
^ ftqq.  fupr*  dift.l.tHttr  itsfr.   Itcm  fi  iuliurandum  tamcn  ncc  B.irro'.u?  iiife,  nccpoll  etim  quitquain 
pnftiuim  lit  co  mido  quo  fuit  delatum  /.   j{.  r/-  dicerc  aufnseft,  neqnc  vcro  dc  illo  C.hnlius  domi- 
UiH.l  4  &  yfupr*hoc  ttt.  /.  qut  ptrfuluttm^.infr.  Et  nus  loquirur  ,  qui  ad  vtilitatcm  aliqunin  confc- 
veroaiuntlmpcratoics ,  mop:a  piobationumrcm  qiicndam  cx  pfopiio  icllimonio  vclir  proxiinum 
inreiuratidodccidiper  iudiccmoportcre  nontan-  coriipcrc,  quar1  huic  cicdend.im  lit  in  caulii  pro- 
lum  111  bonjc  fidci  contradlibui  in  quibiis  mul-  pria  vno  tefteadhibito,  vriii n  tmcro  duoriunte- 
ta  func  iingiilaria  /  inotmtiAm  41.  fnpridttudtc.  /.7.  flium  qai  omnimodo  aJ  probirioncm  rc<j'i<i»n. 

i  fikitttquodctrt.loc.  i  ^.  tnfrittt.proxim.Liy  Cod.  dt  tut  is  quoqtic  cnius  intcrcll  i?c  qui  .'eaflorcin  coii- 

faSt.  fcdctiam  in  cxtcnscairiis,  vt  figmficentnon  ftitoit,  computrri  dcbcat  :  fcddcco  qui  frarrri:-i 

111  iudici$aibitrio,('cd  in  mcra  iuris  ncceflitarc  po-  thsrir.uc  animat«.<$  id  agat ,  vtprprjnuiin  quiad- 
litum  ilkd  cifc ,  nam  vt  Donatns  in  Hecyra  fcri-  lutfiis  cum  pcccaucrit  corripnr  &  cotrigjc ,  quim 
pfic,vbiargnmcnta&teftimoniadeficiunt  ,ibiiu-  nos  f;atctnam  corrc<flioncm  appcll.imiis ,  abom- 
murando''puseft,lcdqiioHdeferendi:m(itaduer-  ni  fpccicliri$&  indici) icmotjfliinini  ,  foliufqtie 
{atio  ab  co  qni  probauonu  n  inopia  &  cgcftare  chariracis  Chriftijnxvinculo  ,  quod  pcif.-c^.onis 
laborat.  non  qnod  illiipli  auidicc  dcfcrri  oporteat  vincilum  eft ,  (iibni.<am  ,  fcd  omt/la  fi  placrt  xdx 
inuito  aduf  i(jriiiiu  Caius  vrio  in  h.iclrge,fi  mn-  Bartoli  noftii  T hcologia  ,  pcrgamus  iaiu  aj  k—^j 
dfc  Caius  illccft,  vc  lara  dixi,non  Tribonianus,  cxtcraj. 
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i8o        ANTONII  FABRt   I.C  aATiONALIA 

3i«Mop£STiNV5iibro(ccruo)Diffcreauanutt. 

j^VdfioiaHi^  gcatiaiii  fime  pupiUiis  ao&  pdteft. 

'diUmifimrtltMi^iu  dMquz(iamdoattif»tt,qiijenOKAUI0MmlHW 

intcrdf^  eft  omni  cafu  /.  citm  fUtrts  1 1.  f.fttmU.  L 

RAT.DVB.Pupillus  dcfcrre  iuiturandum  ^o-^  iMtm 4b.i.vUim.mfirddt4dmm.tam. kmn mmiii, 

tefttcriamfiMnirottsmnlifwitate, qaamuiseocs-  Ciil.M(quiadonatcaiKiliufiiienlere«ft LpSn^' 

&cxcepcio  ccmpcrcns  ex  ciiifhiodi  lurriurando  mliAs  y AtifrA  de dtnst.  Sienira  alicnareitucUigiaic 

«Itdipoffit&dcbcatfct  ccplicationem ,  ^uiapu-  ctiaro  is^uituiiuraaduinde6niift.(.i7.  |.  ufifTm 

toiUtts  rennn  ruanim  •dtnuiiftnnclaniin  iv»  non  «qaanto  magbille  oui  itatifiiifaadl  iam  d^ad 

nabec,  cztcriim  qnin  tutorc  aiuhore  iuli  irandiim  ceptiquc  gntiam  fadc  ?  (iquidem  poreft  dcUtio 

4efeire poifit  cx  quodanda  Hc cxceptio, cum eftc-  ip^i  edam  dcfeceaci  prodeHc  altqao  caTu,  puu & 

dutiemo  dubirac  /.  iu^Miam <pui «r  MMMadMe  itcdidelatiimeft ,neciarare  velitnectefettie.  co- 

ly.^.ufufrib»  tit.  Nam  &tutor  ipf*  folus  poflec  gctur  cnim  fol  jcrc  /.  lufikrdnditm  &  dd  pttunuu  $4. 

defrcre  ,  (altem  deiicientibus  aJm  omnibus pro-  iMttratr&lJHMift/lf  j;^.trjfrd  btttk.  autiiiefec- 

batiBiiibnaCkM*r)(.tiifr(n<(^.iiirj9^.  Ergoeriamtn-  remalitqidni  ionre, &pui<i  lusiuicc.  Acimtfb* 

xinuiandt  gratiim  iacctc  pupiltiu  poted  ,  filccm  randi  rcmiHlo  non  poteft  non  c(Iedamno(a  re- 

iDtemcnience  tutotisauthotitate.  Eius  (iquidem  micienti ,  cu.n  (xindciuiiucanduro  habeacurjpra> 

cft iunfiurandt gratiam  facere.id  cft, iufiunmd  m  ptxftito ,  &  qnodeft eoQlcquens,  is  qui  detulii  8e 

rcmitteicjcniiiseftdefcrrc/j-owifm  t.iui.S.  ^  vlttm.  rcinincpro  vido,&  ftatim  aiit  fumraouendus  A a- 

Itgufrtcti.  fufrkhKttt.  tt  ttrocaModeftiiiushic  ^otritaauccondcratundusfi  reus<((fi- /.54. $.ylr. 

nc  ;at  pollc  (.upillumgtaciamitGeseittiffinBmdi,  u.fr.  Rario  mcur  fadc  & pupdli  vulicas  omnino 

quod  Acairliu>noAerncinie%itsft  bend»nne  exi^ic .  vtiuciSurandigratiamtacccepupittttsiUifio 

<j.iidcni  rutore  .-.uthorc  poflic  Dec.  Non  omm*  ca(npoific,neqttideroturoreauthocequamuisiur- 

tiiutopot<  ft  tucur.  aatctum  pupi  lus  ipfc  tutore  iurandam  defenepoificfalcemcumtutorisautho- 

authoic  alicnare  ,rcd  eo  demum  cafu  quo  expe-  ritate,  nequever6nouum  eft vccouctatiocBmiioa 

d;ai  pupilto  ,  nec  aliter  ei  confuli  meiius  podit  /.  fint  pares  confequentiz ,  vbi  diuer(a  eoium  ratio 

mtH»innh6. Ctd.de admin.tuttr.  Necenim  ratocin  tA9MliJ4Biid}i.muULAfiiiLL}.f.mdtttumdeiniuJt. 

omntbtis     prromoia  ciumini  lucueft  ,  fidtuno  ttftt  Aiilldeft,k  dalallim  liiiliutandum  nccdum 

tatofu.ti  cuni  rcm  pupilli  cx  bona  fidc  adminiftrat,  preftitum  tcuocarepopiUus  velit.  Potcft enim  fal- 

non  eciaiii  cum  cum  fpohat  /  quifuudum 7.  S. /i fataf  tem  tutore authore :  & nuor  fblusntiepupilto, lcct 

iafr  Pre  tmftor  Atqui  is  qui  «atiam  facit  iurifiuran.  cx  caura,id  cft,ll  probationctfiipcnMnftint^llt^»!*. 

.diiamdelatifia(iceptiqtteaJic&at,^ftqi^  m$r&IJ^^u.cJmtit» 

5).  Vlm  AWTsHbio  tff.ad  Sabinuai. 

QVi  pcr  falutcm  Tuam  iurat :  licctper  Dcum  iurarc  vidcarurCrefpctflu  cnitil 
kdiuini  numinis  itaiurat  /attamen,  (i  non  ita  fpecialiter  iufiurandum  ci  dc- 
latuixi  ell>iui:a(re  non  videtui.dc  ideo  ex  incegro  rolcmmtei  iuiandum  e&\ 

ddLjl^Hffdutttt^  fui^Tc  ciedcndus  eft.  Forroa  igitur  delati  iurinaradi 

ad  vogucm  fecuanda  eft ,  nc  alioqni  fiat  iniaoa  et . 

RAT.DVB.IsquiperialttCCfnfiumiantcftihei  qui  cttmadneifariocgit  atnlibetalicec»  daMiwi& 

delarum  cfteiiuiincandum,  vt  pcr  Dcum  iurarec,  cx  mera  plerumqne  necei&uta,  ac omniDoi  aliis 

quod  m  dubio  quoqiie  £iftain  intcUi0Cur ,  aim  dcfticacns  ptobadonibus ,  vt  eum  ceftem  ac  iudi- 

limphdtcr  dchtumeft,  vchscclexinnaic  noa  nifi  ccm  inpct^priacaura  confticueric  Li.ufr.  f«4rj«r* 

'  xetpc^hidiuininuminisiniurafleinccUigitm.Qujs  *3MB4tt.iiu8tLfk,Cid.dt  fiidj»t.tmft.&  ptndit, 

cntni  ncfcic  foli  Dco  iurari  6c  in  oroni  iureturando  Nec  rulEdt  vtcxcqidpollentibus  quidfiat,  quo- 

Dcutnceftcm&iudiccmadhiberi.ergonihilrefefc  ties  ccru  &  folemnis  ndendi  formaprxicrtptaeft 

•n  perDcnm  iuraueiic. an  per  fuam  (alucem ,  ctim  Uiimhii.S.fi  Frdttr dditmfufJt tnuifdSd. uf.fi quit it4 

in  rebus  omnibus ,  roaxime  ver6  in  iuteiurando,  &(iq.iiifir,dtvtrh.Mtg.l.Gra(eS.i.  iSudctmmune  t^at' 

magis  ipedandumficquid  iniurancisaniroodcin-  frtdtpdm^.Etgo  fi  cilmtibiJelatumeirctiufiuran- 

tentione  fucric ,  quliro  quid  in  nuda  vetbocum  fi-  dtim , ancfimpiiciter  atit  nominatim ,  vt  pct  Deum 

gura.nam  &  in  cxtcris  folcmus  dicerc ,  nihil  rcfer-  iurares.tu  per  falutem  ruam  iurauerls ,  licit  diuini 

xc  quid  cx  zquipollcnubus  fiat  vulg.  Lvlt.  tnfr.  m*n-  numinis  refped^u id icccris,non  tamen videri  potes 

'   '     '  'xiMSCVr^ti.  Dec.  Non  valet  iufiu-  bendacric^  iurafle  ,  &  iuxta  formam  dclatam  vt 


ranHum  nifi  co  modo  ptzftitum  fit  quo  dclatum/.  pragRiaticiloqttttntlH«0CidcdTCVlpiaauslllciiib" 


l.S.vU.&L\.&  ytnfrtmif  .fufr.hoctit.  quia  padionia 
&tran6Aumit  vim  &  Inftatobtinct  Li.i  tpukmi^ 


uciu 


aB«iMi^»/«/aHiiiriri«r4siMK^illAT  i»vnJa(- 

a6.§  vh  fup  LtutcT i^.^.i.infr.  Vidcrur  cnimconue-  iiirandum  rit^  delatum  fufcipi  ,  <?cprif?aricx  iii- 
niteinccrhtigatores ,  vtisqui iufiuranduradcfctc,  terualionon  poteft , quiauciiam  illam  condido> 
ittderottmvincatttr,  fi  aduerfatius  iurabit  ad  eum  nem  haberc  rotellieitor.fi ftaum  iuvabicar,nec  ai^ 
modon  quidelaintcft»  tym  atcaliccc  ddainm  diidut cftitcoi  debnmcMpoaediaraie toatna 

fitt 
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>l^fite.i.  fbidisiiini»/S|pr.feM«if.  maho'  ^MRiRif.  tuiifimm.  qa*  JiK.  tM.  fimi.  frtf»; 

ninus  aa<ttrl  dcberc  videcar  is ,  qai  femel  inrault,  Qaamquam  poArcmam  hoc  moribM  noftris  exo« 

licci jmUfiCCOQUji fbrinaai  dclatam,  &  ex  inte-  lcuic,  quibus  iodofium ci^  vt I  linWfeiT ^.Kntia 

^Ko-miue       ram  delado  «d  prinmn  aAun  qaunmaf»  aoU*  >  jneccinMft  ap^dwndiHB  fiti 

.iormorandi  ifflrifiaelTe  videatur,  ncc  aJ  :iliud  alioqul  rcneat,  nccper  viam  nullit*tls,  YtaliiiaC 

hil&^vim  cxtcndcnda  grg.  /^.  btuU  $9.  §.  prasmatia,imf  agnacipoirirtPcoindeimpeditMlM» 

fmmmhfr.  dt  mi»  fynifie.  %.  jMCPfMWHf  n.  i^;^  ttlDoneaHaleoientlafiarriamplius  poiEc.  SuMSf 

j^i      i        msnvm.  Stbi  coim  dcbct  iropiu.i  cnim  tantum  illao\habere  virium  quaDtnranccef- 

^C»     cx^UgfOytan^^lUg^ittstcist  qnima-  recll,vtad  camrercindendamappeUarineqifefib' 

ll&^liiaM  ewDM  mm/^k  ttcandmn  (ormam  hg.  y  f.  fdlfm  frttur^ttr  tnfr.  tmm  mi  Mm  m 

dclacam  inraucrit,  itavtnec  vll  imcx  ci  amifllio-  qucinadmodum  oiim  iiid(.x  poftcaqu^m  ptonua- 

tttt  djunnum  fau^^vidcatur.  £x  tcgula  Ug.  fud  ciaucrat  iiuc  bcnc  (iue  mal^ ,  officio  fuo  fun Aus 

ffnk  U)$.  ii  it§llli,m'  D  B  t.  Non  potnlr  iufia-  dieebator  hg.  iaitxpofiuqukin  jj.  drrfiadic.  Itadc 

random /uicipi  M  przflari  ,  nill  agnita  &  ac-  hodic  nucriicniic  non ruc  acnulliter.  Quodau- 

.c^Mtf4  oondkioDe  delaut  quamnis  contca  cam  tem  obiecimus  iut^ucandi dclatiooem  non  niil 

fbnmm iiincom Itt.  Ii^tttandan  aotemftatim,  nd  primnmiuHifaQdamreAHngideberef  adren 

tc  ab  initio  fntiTe  fufficit ,  ncc  illnd  etiam  re-  pUocnon  prrtinct:  lunurandum  enimquod  VI* 

qairitur  vc  iocootinemi  iuremc»  vc  diximus  ad  pianus  a^ic  foleoivtfr  cx  inteeroprzOandum  ellei.' 

/f. I».  nattttit,  Quamquam  nec  ad  fpccicm  ho-  iiod  aliid eft,  aolmiqupd  rait  &  delatum &  fuP>, 

iasJcgis  acommodata  e(l  illa  obic&io.  Ponl-  ceptimific  ptzUiiumx  Ted  qoia  mal£  przflitum 

noii.enlm  8c  ftacim  rorccptam  efTc  iufiurandom»  cx  inrcgro prkibindoip<cft;  neiam  delatio  qukm 

|lc  fiicim  pnefticum-,  Ucet  non  ad  eam  modiim  ■fufccpttoiuri(iutandifiatinatiIis,necran2Pr«coc 

qoeMilirazi  debuits  fcd  cilm  mald  ac  perperam  um  facilc pati  debtc*,  vttancum  litis  expediendfl 

itti^atam  iit,  dicimns  cx  integro  tulcmnitcc  remcdiiim,qiiodv(uieirepoifitabiiciatur.^Prccec 

iurandum  ciTc  ,  quoties  cnim  aliqaid  fa6tum  idquod,  vcbcnd  obferajic  Satcolus,  aliudcftdo 

eft ,  quod  ficri  quidcm  dcbuic ,  fci  alitcc  tatnen  iutc  quxrcndotca^re}  vt  in  jfemd.  I^.ndttmon^ 

fadum  cn,  qu^m  ficci  debocrit ,  cx  intcgro  fa>  aliudvctbdeinreiamquxnto,  vtin  haclegc.  Cx- 

ciendum  clt,  U^,  dt  iiti,S.fiftruus &!fiq.jufr.qm  ieri)m  hodte  turari  apud  Chnilianos  folcc  noa 

fttifL  togMt.  £c  in  cxemplo  quod  aftcrc  Accur.  pec  Deomaut  pcr  ialuicih  Principis  aut  fuam» 

fius  dcoptione  mali  fadla,  ex  Itg.  i.de  opt.ltgM.  vt  olim  ,  fed  fupcr  iacrofanais  Dci  Euangcliir. 

&  Bactolos  de  eledionc  Poteftatis     d.Ug.  2  &  Interdum  vt  folcnnius  fupcr  facrofai.do  Mif> 

Itg.  finii  A&im  <i.  it  Itgdt.  1.  De  t^ftcmaldaudi»  fz  Canot^c,  ftd  folcmniiiim^  fupcr  faccofan- 

to,  qui  c-xmtcgroaodiendus  cft,  etiamHpars  ad*'  &is  diul  Antoij')  patroni  &'  protcftoris  mei  le- 

ucifa  iam  didicciiK  tcftificata.  Itcmdcfententia  liquil<.  in  dubio  tamcn  fi  fimpiicitct  dclatum 

fiexfCiam  Sc  nuUitet  lata ,  mic  iteriim  ferenda  eft  fit  fupcr  Dei  fiaangdiit  rfdatam  laiile  pnil% 

.fil^u€,.i$Jamif^^  ncodiincft.^  . 

IV/iurandum  &  ad  pccunias,  &  ad  omncs  rcs  locum  habet.  Etiam  dc  opcris*> 
iuliurandum  dcfcrri  poteft.  nccdc  iniuriaqucri  aduerf-irius  potcft'*,  ciiirt 
poflit  iufiurandum  refcrre.  Quid tamcn, fi idco  dicat  reus ' fciiberatum ,  quo- 
niam  Stichum,quem  promifcrat,putat  dcccflifle?non  crit  tutus  pcr  rclationcm»' 
&  idco  cxhac  caufi  pu^cMarcellus,&  rc6lc,aut  remitceudumeiiuHuranduiii^] 
aiic  fpacium  dandum ,  vt  certioretui ,  &  iic  lurct 

ML i^4iukm& tdf  'tmii^x I4*>   -  iisprobidOKe,  it^ijae  pro  (Upolacionc  pafto 

,  ;  coiiucnto  tranfiidlionc ,  &  rc  iudicaca       j.  & 

K  A  T.  o  V  B-  Pro  nummis  non  IwiitorioU-  i^Ug.  im  uittfft  26.  §.  vU,  fufr.  Itg,  fnx.  S.  li 

li^iiiy.         dt  ia  lir.  iar.  Ergonon  eft-venim»  itip,  Atqai  &  pecoaic  tc  cvierc  rcs  omnes  in 

quod  VlpjaniiJ  hic  fcribit,  iufiurandum  hon  tnl-  lucm  dcduci  poiTunt ,  &  in  {lipulationem  &  in 

n^..miaro  in  ccteris  rcbua  locum  habcrei;i>ic.  iudiciuro,  &  pcr  conrcqucnt  cdam  in  iudicatum^ 

■  ill»  Ikcii»  eft  iurifiurandi  in  litem  de  qoflrli  iiiliS'  fltloiaiianiRbilii^  m;.  i.fufr. 

i.  AMi  ver6  iurifiurandi  volonrnrij  aut  iudicia-  a    EfMW  dt  optrit.  Ra  t.  d  v  b.  Opcrz  nott 

iisj,  de  quo  in  liac lege ,  &  in  toto  hoc  iit|ilq|,  \u('  fooi in  icrum  natura  Ug.  Mtr*  9.  wfr.  dt  eftr,  bhtrtt 

'■'  ndam  inll^m  non  poteft  dcferri  prib^-fMtipi-  Ncc  ciibn  peti  pofliint  nin  pnEtcrftc  6c  poft  pec- 

,  qula  rv0n  .dcfcctur  ,  niH  ad  incundara  lei  aAum  dicm  qao  cdi  debocrunt  Ug.  i.  Ug.fi quM* 

Datiooem ,  quz  alitcr  iniri  iufte  non  pij^  iai.tti.  Pia:ccriutauteipediarophu4nonpoiiun^ 

^  i^.  5.  i»fif>-  lti.^UltrS,  h^.  tit.prox.  NiriiM  gHoqiiia!(«eirent,MitnoneflcniprcMrii«/.i9ij| 

morum  aotcm  cctta  &  pcrpciua  zftirraiio  c/l,  quavJo.  Ergoin  iiifiurandumdedud  non  pofTunr, 

nMi  Jcuti  aU^m  rerum  taj^ &  n-  utabilis  pro  Prius  enim  eft  vt  fiot  ii)  rcram  natnra quam  dc  iis 

imp^n  ar  loeornm  dladMe  d.  Ug. }.  fiM0«  qucrettdamficteiaiQfiaiMandedadpeffM^ 

l[|.  {.deci  ^ei  ccrt.  loc.  At  iufiuranHiini  volun-  cum  diii  foleat,  qiloA.eftveriflimum ,  non  entia 

tviu  d) ,  flc  iiidiciale  dcfcrtor  ii)  deiejSkqo}  mtt  null  as  efle  qoaiitatef  in^.  kg.  ftn.ftfr.  ttt.  fnx.  Udt 

li^ooli,  '^ittbm       Tertcajte»  9»  nSti^  Jif4Ttcfufr»  V*mim,ftrm,ta^ 

*     '  Tmtjltlitti  •     5%  * 


ANTONIT  I.C  JcABRt  RATIONALIA 

IHKfto  Mtronos  petit ,  ficnt  ic  pecooUcrediu  vc-  ditim.  Denique  boc  maloilTe  videtur  tVtinbjgl 

timrl[f.t.«A«k.Jii!^lii«lk  Neoipe^daeBm  $ftintip»tt  ii.yf^4t  Ht^wi^  S>ll%De  lHi.f 

lionpofliDrpcdninprcteritz,  &eotemporequo  ONniiccr  agic  Pijctor  cumeo  qui  iurare  non  vulr, 

lofMcieanpliusedinoopoiruntioeccfleeftprs-  i^nod  non  ftatim  habet  eam  pro  vtdo ,  fed 

ibacttla  p«mria»8c  cMmatioaeeMpniBie  fi  de  coltatem  ei  prarbet  vcfcreiMH  iwriGoniiiA 

lieeiproqucracur,  an  debeantnrnecne,iafiaran-  fmtr,&  ftqu.  infr.  hsc  Ugi.  &  m  Ug.  hm  fi  dik 

diiaideiitdefcrrinihilprohtbct>fiac6brilearmc  14.^.  s.  jiyr.  Ji^td  metuttMtf.  Sicquc  cxpHcanda 

fioeofliciaies»licicinqoibiifiiaiiilocb)Mitlbasea  eft  nttio  kce  Vlpiani,niiB  infiurMndum  tifofnf^- 

«li(linftionecei(aria(itd.lff.«ffr«$.i./.jfn«iiy0rmff  fit.  Fateor  non  fatis  tucum  cfTe  eum  qui  fofio- 

ai$.tf.ii^i»pf/^.df(i»didf.iiMiti.  Namflc  fideikcu  landum  rcfcrc ,  ft  cumcoconferacnr,qiiii^ia-. 

perfome  qocrerecur ,  adhuc  camcn  dicendnm  cH-  rat ,  quaodo  iam  ipfo  iure  elHiber#ios,  vtlMteip 

lecyiufiuraadum  haberc  iocampofielf .  s./«fr.  kn  nrfi(.fiq*  Sed  acrt itlnm  carum,&  fi  qo2iwi|tt* 

lir.  Hoc  cniro  eftqood  prosime  diiimus, taiiucan-  inilit  cll  ,  optima  ratto  eft  qnx  hic  adfertttr  ab 

dumin  rebutomnibuslocumhibere.  Vlpiauo,  qubd  nuUaa)  patiaturiniuriam  is  tcni 

b  Hte  M  immU  qutri  odMaftrm  fotefi.  Ex  hoC  Infiotaadumdefenuri  fiexPractorlsediftoiotase 

verlicalo  appa^et ,  loqui  hic  Vipinnuin  dc  iureiu-  cogatur  aut  folaeic,  Clin  poi&C  ettam  inAnB' 

rando  iudiciali ,  non  dc  Toiuntario»  NaminTO^  dumrefcrre. 

lmitaiio<|ocMicaiiaentioBalcc(k,qoiacxvtt{uf>      c  ftmi  tmm fi  nrn  Hu».  R  iTf .  dyb.  Is 

q  ic  panii  conuentionc  proficircitur  Itg.  iufiit'  cal  iuiiuranduro  dcrettur,  iudci     tcflisin  caufa 

tsndutit  17.  in  frint^.  l^.  fM  i«r<if<  16.  §.  Tlt.fiifrt  fua  confticuicur  /^.  i.  i/fr.  j(2«<(r.  rer.  M&.nmda. 

%t€  M>  ooa  poteft  ii ,  cui  dclatom  eft ,  concjaeri  Ecgo  nol!a  wderi  potdl  ei  limiria  fieri  •  miaMI 

vllamfibi  fa^am  cfTr  iniuriim,  cumfemelvolut*  talis  Cifus ocCurrat ,  in  quo  non  potSc  ctre  tc- 

tit  Ug,  m  dim  9    1.  ia^.  ds       &eifmflmt.gr'  tus  pec  rclatiooem»  cdm rdaciooe  nalUficDpiis, 

•nd.  BtracfiimineMiaeBtlonaliloreianiidonain  fiiwtrc  ipfe  paratus  fit  Pcoiade  fi  dioitfaul 

potcft  de  rclatione  cradbri,  de  qna  tantcn  hic  fclibeiatnm,qaoniam$tichum,qnempramMhtar, 

Ccaftamrycdmreferri  non  pofltt  d.ltg.  ij.inprm  purat  deceHiilc,  non  Uabei  qood  cooquCtatnr, 

,  Sad  ia  lodiciali> de  quo  folo  bic  agitur  ,]ra-  cum  non  praeciid  cogacur  iurare ,  de  ea  cc  qoam 

tio  dtd>iiandi  illa  crac^  qtue  his  verbis  fatis  in-  nondum  lieodcertim  &  exploraiam  liabeac>qDod 

nuitur,  quod  inioiia  aliqiu  iieri  videatur  ei  cui  ncc  fine  contcmpra  dluini  numinis  faccre  pof- 

lufiucandum  dcfcrrur,  fi  luiare  cogatur  aut  fuc-  fet,  fcd  ci  libcruni  fit  rcfcrre,  vt  pcriuti)  peri- 

cumbere ,  cilra  probatloncs  nuUas  aut  minut  cul.im  transferat  in  aducriartum.  Drc.  Iniucitt' 

plenashabctis  quidcrulit.  Ita  namqucfit  vt  dc  q-jidem  nulla  tit  ci  cui  iufiurandum  dcbcum  eft, 

domo  adoisfaiij  vclic  clucic  probationes  fjs  ii  auc  iurare  cogacur)  aut  rcfcrre ,  cumdecare 

ftiWBtioiiii»  epod  nimis  graaeeife  dicitur  in  Ug.  iufiurandom  dnatnm  eft «  de  qtia  tucare  tat^ 

«nnNr  y«iM  7.C.  de  tiflib  Ug.  vU.  C.  de  edmd.  Ncc  poflit,  fali  aquc  confcientia.  Sibi  namquc  im- 

iatubooa  vidccur  elle  latiu,  quam  fubiicic  VI-  patct  il  ad  lupcrftitioncm  vfqoe  tam  raupuiofoi!,' 

f'amis>  (diii  ftjjiit  inquir  infiHrMdMm  rtftm,  Nam  hierit,  vt  inrare-aoltiedt  i.  ltg,qiufiA  cnditiim 
bona  quoque  ttla  cft  ,  q  um  accommodit  ille       de  eondic.  irfiit.    nifi  paratuj  fit  rcfcrre.  S:J 

adGafunwfcqacateraiis,  vcibis  n$ntrittutm  fttrt*  is  cui  iuiiuiaiidum  defeicur  ea  de  le ,  quim  pro 

iMjfMM,  qoid  obfecro  pecicolofins  did  potoft^  eectade  cogoitaDott  babeartlidariam  ccne  paiik 

qu3im  vt  is ,  qui  iurare  non  vult ,  cogaiur  infin*  tnr  fi  cogatar  aut  iuratc  ftadm  auc  referre ,  cda. 

randum  rcfeircr  atque  ita  aduerfarium  in  pro^  ncciararcpofiic  abfqoe  periculo  periurij,  qnod 

pria  canla  Indicem  tcfteraque  conftiiuetc  i  Ug.  ab  eo  fufcipi  occ  bonam  nCc  cquura  eft»  jiik 

i,qunmrtmm4Qi$tttn  det.  Prcfertimcum  is  cui  inoicos  aduecfiuiiim  indioem  teft^qac  in  pto- 

iuliurandum  relacum  eil ,  iUad  iterum  refcrte  prla  caula  facere ,  quod  nimis  durura  eft.  Ne- 

ounquam  poccft>  ne  decur  progrelTus  aut  cir—  que  ver6  alius  qulfquam  tcferrc  cogitur,  quim 

cuicus  in  infioimm.  ProiodC  ii  quif  tam  leli*  qtil  pdoc  Ipic  iorarc  tac6  potcrat  ii  volutfleC»^ 

giofus  fic  ,  vt  metu  &  vcnctatione  diuini  nu-  propofica  vcro  fpccic  dcbitor  Sticlii  dlccns  fe 

minis  iurare  ipfc  nolic,  quod  plctique  faciunc  libexacum  >  quud  patcc  Scichum  dcccilUrc,  ntil- 

nontanctlm  religionis,  fed^mi  mod*fti*gra-  ladam  «ontnfta  In  eo  folnendo  niioi8«^  Mi' 

tiz  Ug.  ^  fub  (ondtci»ne  8.  dtctndie.  infiitut,  l.  cnim  poncndum  cft  ncccffailo,  quia  nil  alioqul 

IftHi  aj.  S»  1. dtfKlUt.  cuSit.  io  maiiifcAom  prodcifct  inicritus,  qui  poft  moram  concigiiiet 

^ilMmen  amlttendc  liUf  eoitfSltor  >  atqne  Ita  U^.fi  fttmm  91.  ^.ftqtatar  &  §.  tU-  Ug.  fi  tx  Irg/i^ 

,]oiatiam  patitur  ,  fi  iufiurandum  rcferre  com-  x\,&  ftq.  tnfr.  di  vtrb.  ^lig.  )  iuflam  habec  excep- 

pellatttc.   Qjjptuf  coim.quifQneu^ft  licigacor,  cioocm  pec  qqam  oon  mod6  abfobi  peiffit .  (ei 

qai  non  m*Ut  llume  tjialun'^SiSa/lBhme  f  Ec  ctiamfttoreiBfommoiKce>taoquam  agentemfi.^ 

4uainttkiiMifiatiwipeUtM>ctram  delitlo  fic,  ma«  ne  aftione  8e  obligadonc ,  cum  inioriia  rei  de-^ 

gna  tamen  di^rehtla  eft  inrer  cum  qui  dcfcrc  bitge  ante  moram  coniingente  debitor  lil)eretm 

liiiincandum,  0eeum,  qut  rcfert.  Dciert  eolm  Ug.fi  fidttufftr  i^.  ftfr.  dt  dri».  Sed  unacQ  fiidttfti 

ifi^Bntazat  qui  volt  ,  referc  y&th  qois  etiaro  ez  qoo  nafcitur  exceptio.  probare*diAic,  quod 

Inoita* ,  fi  raodb  iurare  nolit.  D  s  c.   Manl^  porrb  per  iufiurandum  probare  non  potcft,  oi- 

feftsE  curpitud  nis  6c  confcflioois  eft  ,  uolle  iu.i  ii  cercus.  Quomo<V>  cnim  iaraieliquidb  potcft 

rare,nec  iufiurandom  referrc  U^.  mmfi^  ii:qnl  diiUiiC,  an  Sitchus  dRcfl^ric ,  quamuis 

infr.   Ncc  de  alio  proinde  quim  de  reipto  con-  putct  decefliflc  ?  Siquidcm  Bqnido  lurare  nihil 

queripoteft  Is , qui  nec  iurare ,  nec  referievult,  aliud  cft  qo^m  aperte  iurate>  ae  finc  vlia  dubi- 

jfioc  per  modeftiaih  fioe  per  fuperftitioocffl  im-  |tido»4V|  explicauimtlA-Jl  teg^  Mt  Mttm  t^fi^i 

pediator  neiurarcvelit  Super/ticio  tnim  illa  ve-  Ciim  ergo  iorarcritec  reciirct  i  cc  pofl|.,crtarofi 

^^o^^mlig^  ^>«!Ad» fi i^if.  s«f  [nk  oMila^f^^liip^l^imf maQdtimfinccie^ 


^  ^tiirTVTfEivicANDo  ltb:  xtL  Trti  n.  m 

ilu^int^Diiium vdic,adqaQ4oca3o cogUur,aiii qul  mcUus feloftrucref  yt tx tohai^i fenteottii inwt 
^iliiitfifjtlir^. CiiinpoiibBaaiigkar  VlpJMiasMc   iJig.  u  f.ifmi  *)j^4r»b.il^Mbf.  ftoft.  MflHNH^ 

•in  illis  vcrbii      mr  tutas  ptr  nltuenm.   Citc—  .  iiwrf.  Porcll  chim  ficri  vt  quJs  tam  inccrrus  fic, 
!«uai(iUocl  cxhoc  vctiic  ooliauotanCj  £xccpuo-    Tt  ncc  po0it  diccic  quid  putue  (MbcaKk  ncdnm 
«eia  poflc  opponi  etiiin  per.  vcrb*  AifeiMtjat,   tfirmar».  Sed  hleqve llltd  iliiipM  iiifaiito<^^<^ 
puta  ii  qiiis  dicit  Crtio  m  nsn  teneri,  aat  qnuf    dari  ad  drlibcianHiim ,  vt  vulc  idem  Bartohis ,  fcd  • 
"  '  iimik,  itcaique  cx  Ujg.fidtbitor  ^i.fupr.  dt   quo  magis  ccttiotaii  po0tt  is,  ^qoi  adhuc  nefcic 

.•fftir.  Ug,  &ltg.fi  qtikiftuttm  ij.  uifr.  dtpof,  in  quim par tcm flcAcre ophiioiiwu-dcbcar.  Qttft 
icctefnihinonpotcft.  Exccptiooem  cnimccr-    ratio  fuilfe  videtur  ob  quam  olim  pcrminebaMMr 

M  &  indablcatam  cfle  ncceiTe  c(l ,  vt  /cqui  reo  ad  imentioDcmt  &  arcicalos  adocis  rcfpon- 

jpoflic  abfolndo «  cercaf(^c«ius  probaiioocs  ad*  dercuintb  ^ec  verbom  tn^  vci  ti«n  tniit.  Ne 

Jfeni  t  qnod  vd^vana  liic  locus  omnium  optimd  alioqiri  ptlKtfi  cogerecur  reus  rcfpondere  ac iu-^ 

probac.  Noaeoimadmttciturad  iurandum  dcbi-  rarc  dc  re  qaam  uefciret.  Scd  poftcriores  prag.^' 

cor,qaipuurc(e  dicitScichutn  dcccdiifciqui.i  cx-  matici  nieliiis  videcunt ,  omoino  aificmatiuani 

cepcio  nc  concepta  nulliua  noincnci  eli ,  niii  «4  Mit  ncgaiimaipmcif^  Heri  debece  rerpoafiQnciH 

■  ihoc  vc  ei  dari  tcoipus  dcbcat ,  non  ad  dclibcrjn-  vt  ccicom  fiat  quid  crrtis  probationrbuscompro- 

jii^f(U9(|L(eveUtoecne,vcmalc  putactiartolul,  bariopottcat,  «c  certa  quoquc  lcqui  poflit  icn- 

(«te  i|i|#|iiwc  $*  nBHmn  lit  de  delibentloiic  tcntta.  In  camiqaft lent  poftulanti  leo  daiicnrdik 

verburn,  icd  vt  Vlpianusloquiiur  adhoc,  vtccr-  lationcs  iiui.-i  qaas  ccttior.tti  pofltt  quid  prxcifj 

ji(»ca^wfi|%uidin vecitaiefa^iiitt  &ficdcin-  &tamcn  tuta<oorcicntia rclpondcntium babeaCk 

^^i^lil^^RBfiadhacdnbittsinfafevellec,  noa  ne  conqueri  pofltc  fc  p^ffciptti  CiAiiMtioDe  IndU 

cllec auctiendas  proptcr  nimis  culdcns  periculum  cis  ad  mcndaci},  &  pcmcij  akm  fidwimdaDI 

^cpji|CM^|alfiieiamceciiocatumtingcrc(,acmca-  iniUucum.  .  ■  « 

wioL  #hAi  ad  aftoiif  inttttiiloncm  exclnden-     d  Ef jIp  jHRf.  R  a  t.  o vb.     sacm.  «adeo» 

daA,  qoemadmodam  fuflicic  rco  ncgarc,  i;a5<^  cH  qux  ad  Hncm  lcgts  priecedciitis.  Dubitandl 

dicere  fe(ittbiure,  et)m  tam  pct  ■dubiuuioofm  quidcm  ilia,  qtiod  cx  contineottk  non  exioter-> 

i^ej[yvqoim  per  mcram ncptioncm  fiatdablala-  mlto infiorandnm  fufcipicndnm  fit,  quaii  dcla^ 

l^llMi^f^^^aSorls  /.  v/r.  C.  qM.  adhkrt.  fneUm.  mm  tia  iutiitarandi  tacitam  hanc  habeat  condicio^ 

Uat ,  d.  kg.  fi  dtbiter ,  &  d.      fi  qui/  iHfici^tiu.  nem  Ug.  mn  trk  $.  ht  fitt.  fnpr.  hoc  ut.  Scd  dcct-' 

$at|«  aocctn  iu  tco  dubiam  iacctc  intentioncm  (kndi  iita  ,  qood  aliud  iit  inicipi  iuiiutandum 

rjlllAtridli  adfiini  fimimouendam ,  ni  aOor fiecer-  aliud  pracftari,  furcipicndum  nainqoc  eft  incoftiB 

tam  cam  proponat ,  &  ccrtis  probationibus  cim  tincnii.Scd  incontinenti  furccptam  pra:ftari  ctiant 

ia^atr  idcDimcll,  quodnoflriia^itant,  pco-  ex  intcruallo  poccfl,  qund  {ic  Batcolus  bcne  vi-% 

litttlootni  drtikni  ne(|iieConcludcntcaa^novfe-  dit.  ScJ  tincu  addere  dcbuit,  PolTe  intcMnna 

3coarc  Itg.neqiit  vttaks  lo.  ^g.tutirpifiolit  ij.  6"  pij-  C(iam  ticri  ci  cail"»  vc  dciuiim  iufiurandum  non 

e.d$fr$k*t.  Ug.  noab9t'^C»fitd.l(gtt.  leg.  iniutiim  iUiiin  &  iocontiocuti  acccptaiidum  vt  ioquun-. 

a8.     igitur fi  ^itk  vtrfit.  ftufi  mim  fitri  fupr.  tat  ft^lsiGdpiehdaBi  fic ,  Vt  In  propoHta  rpMie» 

tit.  leg.  fnHa  ir.  §.  qHd propter  iufpubtrtm  in  fin,  infr.  idcd,  cum  iulla  intcrcedit  ca.ifa  dift;icndi,  quta 

idl^..  ImL  4t4didt.  Sedaliud  elk  negate  inteotio-  nondum  lit  cectioratus  tcus  dc  vcriucc  fa^  cx 

.%eBA  aftoris-,  dlnd  verb  excfpcref  fienc  6e  allud  qa»  ftunic  exceptionem.  Ncc  eoim  prxcipitan- 

ttnccte  rcam  per  non  ius  aifloris ,  .iliud  vcrb  vl  dus  quifijiiam  cil  adpcriutium,  Qccmorz  icii^ 

^owexccftUiTiii  Itg.  ^  &  Ug.vU.C  dt  tdtnd.Ug.  laiiooi  i^tlkiibcndum  quicciuid  ex  iufta  caufa  fie 

rft.  C  df  r(i  nndk.  Ug.  miUtii  ^S.  S.  IttttrMtim  dt  V^.  I^,  ftkldm  xu  &  ftq.  mfr.  dt  vfur.  Itaque  potiii* 

mtlit.  Ug.  Itci  4.  §.  Mnftttt  fitpr.  fi  ftruit.  vmdic.  Ug.  remittcodam  eft  Jniinraodum  Sc  coDfeqaentcir 

^ui  tx  Uhtriiu.^.ttfismimk^.ikkmfr.foff.ftcund.  habendnrapro  prxftiicb  (i  noiit adoei&rtas dait 

uM,  Cur  vec6  non  poteft,i4usio  hac  ipecic  de  aftori  tempus  ad  fe certiorandnm ,  quiim  vt  dt»> 

iua  trcdahtateiarare?  qa<wbodo  poteftlnatiis  bios  &  inccrtusaat  iurare  qnis  cogatur  aut  tei 

j)!crifquc  cafibus,  vc  in  iurciuiando  proptcr  ca-  fcric.  Etfi  cnira  ijfiurandam  remiiium  habctuf 

lumniainprscftaodo  Ug.i,  c.  dtmmr.ptpt.  cmImim.  pro  prseftito  Ug.  rtmittu  6. fiifr,  bu  fir.  VereDdum 

HmK         iBMlaiaAdo  tutoVh  adfianantis  anc  tamcn  non  cil  nc  ex  elufmodi  rcmiffiooc  perici» 

rcgantis  fe  crediiorem  puplHi,  IHoat^.  71.  vt  bi  lus  fiat  is  cuircriiittitur  qaomodo  fifcrct  fi  ex  de* 

oblig.  bdtr.  ft  f»itdi.  rts  imntr.  uf. ),  $.  vtM-  latiene  iorarcr.  Pcriucum  coim  facctc  ioI^lJl 

(tti.  Nempe  quiaiiiiimbdnm lioc  <^od  8e  ttinC  ioilurandum  poteft ,  fcd  praeilitik^Milliniii^^ 

aftioois  ,  &'  rei  iudicitar  ffc  nounnonis  vim  ob.  Hoc  vcroinicofacilius  poteftcontingercqaiijooa 

ticcU  vt  Ptu  vcritate  habcatur  nccgfectl  prx-  niamnefcit  quando  fi^ttirum  fit  vc  conneniatu^ 

AiHPr  ipia  let  itetittt€ ,  fiMpiB^jetedu.  non  iia  paratus  baberftas  cxcepttones ,  qu^tn  Itt 

Itrate  icj.  MdrctBm  11.  f.  i.  infr.  rir.  «ml^^^ad  in  aftotc  qui  non  nili  de  iure  fuo  cettlflimus  agcrC 

iureiuiando  calomnix  dtuet fum  eft       iif  to  p6tC(l  ic  dcbec  Ug.  fm^  5.    vU.  dt  i»U  mnU  tKttft^ 

^  quo  in  d.     F(  Mtem  (luia  vtruoMpe  illud  Scd  tamcn  potcft  etiam  in  aAore  idem  coottnge* 

j|||l0Mului>finiClpBii^  re,  ninirunlflnonruptrintentiooiadionispra. 

|nrget  fe  de  dolo  malo.  Quamquam     in  iu-  pofitz,  fed  quod  pltrunque  fit ,  (itpcr  excepdooc 

reitaaodo  calutn n  iz  interdum  id  ipfum  oyecuao-  aliquaiuiiurandum  ei deferaior.  Nec  enim  eiiaaa 

qaodhicVlpiaiHufctgHt,ifl;i^iiu^  ;IWi|pii n ilii*» c«torti%ftar. 
tbct,  dandumritipadaai  lntraqudii&oflic  .^.v  -  u^.'*^  '  ■  i 

Defenror  municipuni,vel  ct^pfuis  cprp9jds#iu(iUCii|diim  de^fef^ 

18«.  W;  I**"    .5U  ' 


I    .       .  "  •  ••     .    .  . 
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ANTONII  fABRI  I.C.  RATIONALIA 


I^XT.  ©VB.  Dcfcnfor  cinhatis  legiti'm«m  ad-  Satisergoenedebetdefcnrori  ciuiuus,  quod  tan- 
^uuftiattooem  habcrc  incclligicLir  /w.  i.Ay.iMiiM'   caiMicm  iotis  hMb«M  in  dcfcrcndo  iardari 


ni,mfrmaf.&i'd^efiftrtitnfr*  mtmmm.&h'  qaantnmhalMtproeBWM,  Ttproinde 

.'VifW  idt&qac  magis  aequiparandus  iridetuc  cuiori  domdefcrrenonaUcerpoflit.qaimnrpecialcinin» 

qu3km  procartcoti.  Vndc  eft quod delice  cuitacls  d.^tam  iiabcat  i  Lij.f^vb.&l^tq.fufr.  vbi>cumal^ 

Stcll  tranGgere  non  mimis  qulkm  tutor,  dammo*  duo  carasiun^incurjfi  vniueifiprum  ix}D<MWBpro> 

>bonafideidfaeiac,nonpergr3tiam&  collnfio.  caratorqnisffUasfeiBrqaidaBCaBiltbenvtt  Al^ 

netik^,Pr*fes.n.C.dttr4nf4Q.uinS.Ug.lJuim4^6.f.  dcminrcrpretatifamns,  autilinremfaam,  idem 

fU.  mpr.  de  ddmi».  tnttr,  cHm  tamca  ptocurator  indcfcnforc&a£korcci«itacispo(rumiisdicerc,Vfc 

oonpoffic  tran(igCK»qalfrfpedtle  mandatum  faa.  his  quoqoe  daobot  Cafibus  dcferre  iuitucMMH 

bcac,  liccc  fic  procurator  cocorum  bonotum  &  pofTit,  fcdalioprxcer^nuUo,  ne  quidcmfialtA 

liabeac  gencralc  mandacum ,  ii  non  habcac  ctlam  probationcs  omncsdeficiant.  Id  enim  foU  tutoft 

«Bm Iftora  poceftate&y. MModtf» ^MlMBtfdJf.^  coBceditor,  qui  qaonlam  twncuHibibonit,  fti 

tmdtor  ittemm  6 j.  fupr.  it prttwdi.  Ergo  quamuit  cti.im  pcrfon*  pupilH  darur, vt  &  curaror  furlofi  8c 

procuiator  gciicraUi  noa  polfit  dcfcrrc  luliutan"  prodigt,dicltur  cife  loco  domini  LqiujtuidmBj^,Ji 

rfam» iiifi fpedh^ niiidttBai hibear ,  9e sAiit qaU  nsm^r.fro trnfter.Qiii ntrionenec piiiniHIWlBt  * 

bufdam  calibus,de  quibut  in  lig.iufiurMdiimqutdeic  pqiohuicdcfenfori&.iAoriciuitaiis  ,vt  derevni- 

0mitM$mij.i.vU,&U^.fif,fifr,lMtit,  Defeafoc  aerficatisttafigat.ntfiadhocquoquchabeatfpedft» 

taraen  ciuitatis plus iurts  InihereilcbcCt  vtcciam  lemidacfidXfMJMUr*.  ctimnecipfttutorinuiTili» 

citra nundatum  Tllum  fpccialc  poflic  deferre  iuf-  hoc  permittatur ,  ii  quoquomododiminuidi pa'rl- 

iurandum  :  £o  ra^Ccm  cam  quotutor  pniTctjideft  monijcadravcliitranrigercd./.LHriia^^.lf.li/r  iii^.dl 

emoibiis  ahisprobacionibns  deficientibus  ttg  prcx.  tdmiiUuttr.Et  ita  accipiendum  puto.auod  de  trao£> 

infr.  Dbc  CiuitasquiJemfnlecatquiparari  puplUo  a£tione,pcradmini{>iatorcciiiiiacisn6b  «fcdBtH*^ 

f^.fi«if4«  17.  vbi dixitriUi  fufr.  tit.prtx.  Sed  admi.  cftin</./,Pr</?i,dccofcilicetadmi.iiftrarorecutfpe- '  _ 

siiilkatoc  ciuitais  >  ctiam ab  vniu-.-rticaic  conftitu-  cialitcc  hoc  roandatum  fuerac.  vc  traatigerct ,  ncc 

tOiiuMipotaft  vidoritntoris  locociii^adebqoebec  pato  dlftingaendumeilc  cum  Bartolo  an  defieiiAfl 

^ttlpiocutatoriy  ,  fcd  potius  aftoris  ,  qao  nodo  &  aftor  vniuerfiiatls  coiiftitutus  fit  .ih  ipfa  vniuer- 

iK>caciu  i/i  ltg.i.Ug.ittm*onm6.§,fU.l^.yU.&f*f.  rtcatcaniSyndicisaut^liisquirempubitcareguim 

fiift.qu»dtiwifq.vniMtrfMmUh  Miaoaenim  ellafto-  Qnafi  iilo cafo  zquiparandot  firtatori,  boe  TCrJ^ 

ieme(re,qnim  cfTc  procuracorctn ,  aun  i;  q  ji  pro-  poltcrlorc  prowUratori.  Omni  cnlmc.ifo  procura- 

curator  abaltqaocooiiicutuscft»  alium  pcocura-  torts  tanru  ti  parcibus  fungitur  d.  Ll.i.  UittmttnuH' 

TOffm  fiihfli^iir^tCBWlllim  mmtihriini  ann  f  nf  i,^flt.fufr.Suodcuwfq.vnimf.iiombi, 


'%  f  I^upiUonondefercuriuUiiBUickim* 


,Ad^z,PMiBt.  deferr<hiiittrtiida«lnietatorft*atliorStatepo^ 

*     *  inUg.  iutunium  quti  i^.     fuptUm  fupr.  fcd  quia 

R  AT.  DvB.  Qiiiuraaedicitnr>iiihilcefert  ncc  lurareliquidupoicftcum non  poHicpcietate 

cnius  ztatis  fir ,  fed  omnimodoeaftodiendon  eft  d.  ^.fufilUu.  vbi  dizimos.  Sed  tamcn  (1,  adueriario 

iiifiuraodum  a^ncr^iis  eum  qui  deiuHt  t^.  fRf  f»>  dcfetcace»  iaraneric  papillaa,  ctiam  (Inc  tulM^ 

fufft  1.6,  nt  frincif.  fufr.  btc  tit.  Ergo  etiam  pu-^  conferuandum  ei  crit  lunuranJu.n  aduerfut  enm 

piilo  dcfccti  iufiuranuum  vciliter  potcft.  D  £  c.  qui detulit  d.  Ut.qui  iuruje  quoniam  fibi  impatarc 

£t  dcniini  dcfcrri  iuliurandum  polfc  dicendnm  debcc  qoi  dctmlcpttpflio»  nccquod  lnpapilli&« 

eft  qiii  dcUtura  fibi  iufiaraiidum  vcl  fafcipcrc  co-  uorem  conftitutum  cft ,  vl  dcfcrri  ci  iuiiurandum 

gtpoi^c,  vcl  referre ,  nam  c\l:n  lufiuuudum  In*  non.  poilit  ncqiic  iurare  cogaiur  auc  tefcr(C,||^iB 

flac  qaoqociudicij  habcac d.l^*f«i feM|l fiff,  &  dasdamoom  &  perntdemrctorqacndam c&.n 

2i^^roA'.$.  I.  iifr.  iudicium  a  iiem  reddatur  ctiara  necfiiuraucrit,  id  cultodicndum  flf  lc^.  ptn.  C.td 

in  inuitum  Ug.  mir  fttfuUmttm  8^  $»  t,  i*  ntb,  SCIrtbtJl. Jeg.  non  to  minui  14.  C.  dt  frtcurat. 

tbligtt.  Quis  enim  vlttb coQdcnmarl  vdltf  Coil-  mib  if .  fuf/.  dt  Ugti.  kg.  quod  fdum  6.  C ii4.,4|^ 

fcqiicns  cll  vc  iufirandum  ctfara  inuito  dcfcra-  cl>  cum  de in  litem  iurando quxritur.  Eona^quC 

tut.  Qood  tamcn  inutilitct  fierfikf  &  aoa  pof—  cafu,  necfi  veUi;£i)DiUu^iuratetamen  ei  mqoam 

'  fet  cogi  ad  iurandum  aar tcfl|reBdtim  f .  oir  Pmmt  pecmicdtttr*  TtttonVec6etos pennitiitui^auidiua 

&  fiq.  infr.  At  pupillus  non  potcft  cogl  vr  ia- .  ledita  umen  vt  iurare  non  cogacup     ^lf^iMk '. 

ret  >  non  ob  id  foiilm  quod  terum  fuanim  ad-  frtx.  vbi  de  rn  dlrrmili  f  111111  flr  ritiftntfnMWMi' 

oiiniftcaadacam  iat  HQa  liabcat idcoquQ  ncc  fitatisjuifctcmas.    <  .| 

*  $  f  ProcuratorKongmipellituriuiare,  nfC<fefieWb^.&^^^ 
Ubrodecimo  Digeflorum»  <fefen(brem  inrarc  noyftflit^elli ;  (tificer^j^tl^ 

^  Ad      PrKttrdtar.  abfentiam  fuam  in  nullo  deteriorcm  caniam  ad^ 

'.    ,.'">■  .  -  .1...  .  *iuxfiuijfdiadc /9.x.|.d^fiauitiii^.  foi^.eil^r^^^ 

'  «.AT.  nVB.  ^nndl  fiac  per  orocBratorera,  fejf.tdt.  Atqui  dcicrior  ficrct  condicio  aducifarij^ 

'    gucpesdcl^lgjl^itdcinuf&io^guarquipfs.  H  gsoamaMi»  acqac  dcfcoibri  alfeciaa^ 

'      .  '~  • 

t         .  '  •  ■ 
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V-  n.i  H.'.iii.iiP|f^ipwpwy.i'tiiii.yjnn'. 
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.  D£^'  IVREIVRANDO  LIB.  XII.  TIT.  II.  .  ^ 

."^efierrt  io^urindam  non  poffn  ad  •«Mnpellca-  «OB^pcndijcmolumctocompclhetiafn  pcrlufiutt 

i«lop'«cM>|ttruc  auc  iufiarandiiai  ^etef e ' quoram  anceps  fubire,  vt  idcna  Vlpianus  nofkr fcriblt  ii 

•akenitrafb  facerc  doraJnus  ipfe  orei>(inodd  c6-  Ug.  vidtahm^.infr.tit.^rox.  £c  Ijc^t  dcfcnfuris  qai 

^^atax^^f.^^futtrbdtk^.&Ug.miiufi^  vlcrofeoftcrtljcialiciix  dcfetidcnd^fiil^nnuula-       •    •  . 

4w(m^|tKo<iiaa»-pcocaiii  to*  rofeiiia^derilquecaofisjbiitlw^^  '  « 

rifoftft»  ctim  is  cclafn  iniurcihttfrcogatusexom-  quan^  procuratorij  qui  mandatum  i:-ibcc->  io  co 

-flHjpifnffif  rci^oQdete  dobnt'»  ex  quibu«  donu-  pouilimitm  vt  dc  rato  caucrc  cog»nu  i^.  JuC.^ 

iMM^cciitg.  «M»  /•MMffilifmn^.  /i^.if^  fnaemt,  ec  fidelarrorem^dare  ( nemo.caUk»  alioMB  *  ' 

^PIWf.  Maltoigilur  maglsdefenfori,  qu.tndoqui-  lici-^idcfcnfor  idoncus  (IncfatKd.uionceffb  inteUi-  *  •  ' 

defendeie  eft  CiMadfiai^.yicea)  ^aatn  rqas  piaz  lig.  fttipTifTn^6.i.fiuii^mmfi^r,tU.iM»tu.)  r  * 

•liibire /ej.MiiMr.|i^||j4i^^  «ac  parte  tamen  nihil  intfcrprocuracorerott  de-. 

jtbuarc  ill  l»ltiqfiwifil'T|l  alinm  defcndic,  eo  cafu  ienforem  diflai ,  quia  fuffidt  defcnfori  ad  plcnana 

^i^a»|n4Ri|tflMfeQm(ar>iurarccoge(ccut2DfiC.  dcfenfiooem  ii  pacatus  fic  iudiciam  accipcrc ,  vt  \  ' 

••rMQii^l^lfmcmaior  tgrcdi  fioeiinaodatt.^^^  hlc  Vlpianus  oodcr  ex  luiiano  fcribtc.  Nec  idec» 

'4cQin»^diMg^erwA  cailodieiidi  rank  %i4i-  aam^demior  6c  ccndicio  adueriarij  cum  pro- 

Kgatif  f.  mfr.  msndM.  Atquin  i$  qoi  aliom  de-  coiacorevcl  dcPcrnrore  litigantis,  quiafi  dominus 

ivndlc  4iuc  mandaio  aliquo  inicrucnicntc,  qui  adtic  iadicio,quod  c  cnu  pkrumquc  Ug.  Patdit  > 

«IpeCialioti  nomioc  procaiator  dtcitur,  iiue  oul-  rijptmlit  6^.  fiipr.to4.tit.de fteeur.  iura;c  ipfc  pote- '  ,     '  1 

lo>  qoi  defen/br  potcn:  commod^  abfcntem  dc-  rli,  fi.ii  ablcni  lit,iubcbiturvcniie,.iaraJ  ctim  rair- 

ifoldemikfl^itisvi^oriameicompatare  ctiam  ci-  tetur,  vciutc^vdtcicac,  vd  tccufet /r^^tnfriiii-  * 

llp  tflitftlidiiin  ^  ci^m  vix  fit  wad  hoc  deferenr  «r  K.  f.  ik'i»f90fm^  CimGrM.  lo  adir tameit 

'^^^'Bn^Dt^^^  aaxilmmcjuifquatn  confugi.it,  n  fl  qiixn  n  t.unaJ  dtcilior  cm  qi  ain  .id  li  ftradlo-  -•«v 

iiU|Milinilia>co  itetu  cUc  yidcat ,  vc  umiam  lic  ocro  iicis  pcicincnc.  tam  procutaicc  quam  dcfco- 

WtlHtBmmmiiam  »  nlfi  deWitio  imiliuraQdi*  fye  Ibr  ad  intcrtogatlones  oouiet  refpon-^ere  co^-  •  • 

flatB^sirrclcgarionis  aut  rccn{'uionis  mcliora  eum  tur,  ad  quas  rtfpoodcfc  ipfe  domi.  us  tcnetac  .  •  . 

.4i>eBtietubeai.  CuccrgnpcrmiuaqtuAvc  ciiuliu-  cjamadlibuo  li.  pus  fttiurciuraudo,vt vulcBare.  ,  .* 

.fWidanv  dcferator  >  &  vA  tocare  cogatur*  «cl  eit  d.  bg.  non  filum  quia  c  iam  poll  iuratam  rer  '     *  '  - 

>icfcne-}  Namnecfi  mandaium  liabeac  ad  agcn-  rputin.>ncm  pHJca.aioti^ \cl  dcfeoforispuflic  ad- 

dMil  ii/l  iililrfm  Iriiiiim  I  ilii  nmrn  ri  rnnfriif  ivucf  robaii  conuariuin  faJcem  petita  pcr  domi-  ' 

^«^n««D*guntaf  quamca  Gne  qoibus  mandacom  nnai  refticatioife  in  Incegroin  rcfultfquc  ^nflra-    '  . 

°,<4iM|ui  eouimodd  non  pofTcc  J^*  «d'f«Hm||iilMI  lotiiscxpcniis,  q^iod  nun  llmilicec  ^cri  poflcr  fi 

^6.Ug.4dUgatttm6t.fiifr.itprttur.\av[nonyitttcto  iufiuandHm  liiis  dccifo.iitm  a  procwaiOBp  •    '  . 

«oikianduin  non  ert.  Pcxtcr  Ad  quod,  vtklC»»iad-  de^pjifotf  jprcllitumjpioponcrctm.         "  - 
■^(Ai^iu4,fraac«lkiP9icnfi;vqm  tj*  . 

i^T^:'      '  .... 


*riyfc^^'^*£v !  ;     V  fofpicetur  inanicwnhomiAcm  ita  fsfccie,  vt  ad- 

%tA>^  W-Non^Cui!^  qutfqoam  creden.   ucrfario  foo  faaeat  ,  ant  iibi  conful.it,  ac  noh 


eft  percalataniamaUjuam  6cctc  prz^crcim  pocius  pcr  ciluiuniam  *  vt  cxigcndo  iuiiuran»! 

fudice  ,  adc<5quePrxtoreipropi«ifcnte:  Caluin-  Jum  abadu' rfiuio,  qacin  fortadc  fcropulofuoi 

xiiaenim  dcliaum  eft , '6C<|klid<mi'graaifHmdm  &  &  fuperfticiorumcflcfciacaucmOuCilioicroqaam 

^«urpiiEaom  Jig.  i.  &  t9t.-m.<fitfr.  &  C.4i  iMhimn.  vc  facilc  (ic  iuracurus  i  adigat  cum  ad  iafiuran- 

Vndc  per  lcgcm  Rcmmiaro  firons  calamnfatori-  darfi  vel  rccuf.mdam  omnmo  ,  vcl  faltem  fefe^     . '  "  ' 

^us  inuccbaiuc,  vt  quifqais  jptegrK  iirontis  non  rcodum,  vt  Iioc  vnico  rcmQdio  litis  vidkoriam  cz- 

>Mfct,  hoe  iplo  calamniacor{^i^tpi«cac  1^.4641.  «orqucac  /  Meritd  iglmr  piiAieMtailtf  tc  Pntf>      •*  y 

«tini}.  infr.  dt  leflit.  Ell  autcm  Iritaoda  fufpicio,  toribus  pl.tcuic  vt  quifquis  iuflQr.indum  dcfcsr» 

•-^  pracfutnptio  tieli&i  tarrqaam  qnsc  fempec  odio-  Canquam  iioc  ipfo  furpcftus  ptior  iifcarc  debeack 

'^Qtleg.  mer^  ^ukifr.  Pro  feci».  ctei  qaililKtfti'  de  catamnia  id  eft  «Oo  «alamniat  caufii  ie  hoc  ^ 

^i^bio  pracfamacitr  bonus  li  non  probctuc  malus  faccrc  ,  fed  cx  veriti'is  conrcicntfo  6c  iucis  fui 

.  ^i^dbttm^  'mfr.d$fmtt.  SapecaaconBil|UBv^  cucndi.patra,  li  modi»  icl  adueciarias  exigac'^  .• 

,  i!t4i^6irinddndefeltV  ftioTiara^^  Nec«nlm  officium  fsom  PtiRor  impcrtttar  lii. 

|<«ilmnil«.  Ncciefctt  an  exigatur  hoc'ab  aditcrfa-  {\  pofluKanci  lig.  4.  $  hu  wm  iudiiaim  infr.  dt 

^^'f]o,aanoD,qaianequidemrequiTcnteaducriario  dMtn.  infrH.  6c  potcd  qaiUbcc  iari  rjo  &  pro  Te  • 

'  jqoirqaam  loocrandus  eft  fupcruacua  cj|tioife  itg.  iiitrododo  rcnunciare  mfi  iorls  pnbtici  &iiorcm  , 

yjm  ftfuUtto  14,  H^.  tt  I^Mt.fim.fiinc.  fikditLcMf.  admiscnm  habcac  itg.fm.C.ie  fdt.  Itg.fi  ituUtt      '  * 

^MWar.  Qu.into  inim\s  fuperuacuo  lureiiitaodo^  nrcumuMtt  4.  fufr.  dt  mtwr. ' Otterdm  is  qal 

J[pod(empcc  perioihuB  aSiqitod  pcciuui  iccom  iuliuiandum  dcfcic  (i  poftblante  adnerrario  ncn  *'  • 

iphil?  Dbc.  Soip^flwMW^^^uifiiaispitfMihmii-  iorec  prior  de  calumnu  iimiiis  habcndus  eft  t6» 

I ^ne  probationes  aut  niillas  habcns  aut  miniU  mittenti  vc  iuri(iur.-iodigrati«b&CCicndnuirl|^  ■ 

^jplcip|iuli«randumadacrfark»defcrt,vt  hoc  »0-*  j8w«/imc}r«w^       .  .   .    \  ' 
tnit^mptatftco  caafc  foM^ptef  mBdtiiur.      o  #jhvm«Mi^*  ftAf .  B^i.^'IWtiitan  ^ 

,»|Et  cittt  i$  qui  iufiurandjm  ^iducrfario  dcfert  iu-  calumnia  remKrt  ndn  poicft  nc  qniderr  ctpitifTa  t 
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mlmim^  isiii.  £rgo  Dcque  ticita ,  ne  aUoqol  m^ior  htiias  lutiCmTxnii  nuUotnodo  vjam  pti^cUicicre  mih 

^«isMciti  qvAm  «xprefi»  tfue  p»  qiddem  eflc  litiis&calumnHtlMgatotimi,iKcadaUudf««i|il||i) ' 

.^Ceft»  rc(jnniiorefieaonpote(l{^.).vbl  diximos  dclte,  niH      qaotidianas  calamnirts  qiiotidiini 

|Mr:nr/rix.  i^cc.NoitiiiiperutucPirsior  offidtim  tniam  periuiio  cumaUndat.  Qtiamioac  vidiSOE 

iip|m  nifi  pctcmi ii/f;4»§» Wgjmiw Mkkm     A  n^i  ?\*tnDkhfitiJeleitk.nimil6ait 

^MMisi^.  necqairquafncogcnduseftTtliuTc  pro  tnrepabl.  prohibcndumputaacrit,r 

ieiaao<ladofiiioUcvunod6dixjmasczi./cn.C.  eii^ar.AttuiiacidoiDdeqaohici^ 

AH^J^iatfiv^f^^AMiM^^NeepnlndciaiiHw  <u— iiubl vtfliwc , n laifaWBatin iTlwi i 

£oi(la  lacita  vidcii  potcd  prohibitacum  noncx  damefttfed pro coramodoetus,cai  clcFcrcui  iuna- 

faftoaUqaooriatur^dpotiiisesiKMi£a^o;£thoc  raodam,neciabcbatucolim  Pictoraut  iudcxiila4 

cafulocaiDhabctqnocllnliliif  plecifqaevtnonei:'  ezigerci  quodIttftinianasderuopfccepit,rcdiiA 

ygcitaOMnoccant»  qoc  ezprelfa  nocereac  /.  hm-  dcrodm  czigebac,  &  aducr(kni)s id  poftalare%ycAe 

mmq»msx<MfinMcvdu.&imtHftrl.exfrij4i9^Jt  iltud  dc<\\xo ml.qmhona^de  i^.f  jl^HkfiifulMtminfr. 

9ig9l. m.  Ug.^filiii^^mliM  &.  f. milMa,  ia  iUls  vccbte  ii idm».  tnftS.  Potcn  cnim  omitti ciiant  quod  non 

■|l  hK  tmfort  Utk  mu^tm  qmmtqm  ttfk  fum-  poceft  ccmitti  cdf.  I.  it  mram.  udmmM^  Qoani- 

mfiim  tft  .  fnfr.  dt  frwurtt.  Quamqoara  nec  ve-  quam  denit  eHc  ncceirarium  ^  quo  tempore  lufti' 

nuDcftiu/iurandamhocdccalaiiiniacxpicnacon*  nianus fuam induzit » tanquam qaodautltoiici*» 

oentlDCieremitti  non  polle.NaiBqaodcontrafcfl>  tios ,  &  in  quovcunlioc  dcqMCa€biMIMMlb 

ptumeftindi.'i.^./idf«b(mMnrr,nonadianuran-  prchcndatur.  Poftqnam  adtccit  luOiniinusfara- 

dumiUadpctcinct»dcqub Vlpiaoosinhoc^.(edai  ineatocalaiiuiiX)VtiarMc  debeitlitigatocotmaia  ^ 

iKNmRi  qood loMoiuHiiliHlnicvob&tqiicaboni-  ftin  tonllte  eziAatain  pvobatioaon » iiflifiitn 

nibas  Iltigatoribus  coruraq;  Aduocatis  3ciBOa^  pro  veritatc  potet  oeceflarib  cfle  exhibendam ,  ffi 

nibuslitibasprsftartflc^rtadicesipibioiiMiiau»-  j&{piwinquitji(r<i«r«i(ji^  Qjii eaioi pofteii iaiiiK- 

do  exigt  nec t*itt  ob  pciaatam  Udgaatiain  nlllta<.  niAlam ddertadaerfario,  cnrhecwn ter>cooog>> 

tDeraquam  obpublicam,vtibidem  luftiniaousipre  Cttr»cdm  ij/iarandara  prius  geneiale  &  ad  totari^  ' 

teftatur  iis  verois  firi^ mnfroc$mitui$frm4U9rum,fti  litem  pertinens  polfit  mfficeie :  ita faftum  eft ,  vt' 

fr9i»mmttrn ttUudttfrtftmeiumfifuimiii.Qiixopu-  ctlm  lulliniaoos nouum hociufiorandum induxica 

maratio  c(l  vt  appaceac  loutaBdum  illud  lemltti  &  ampliauit,  vetus  hoc^qooag^us.antiqoaoo. 

non  po(Tec\lm  priaata  conaentione  iari  pnblico  ritSc  luftulcrit,  loftlniaDeum  vero ipfum podea 

dctoeari  no  poffi^  U«  fiMki}  yfuprJtfdil.Qciiai.  exoleuerlt ,  6c  dcfuetudine  abrogatam  iit ,  atqoe 

«iifdem ImriMoslitic ip(aiiiiua jrandom  qood  icaniUam  hodie  penitusdecalumniaiafiaraixlailii. 

fxpiiis  «n  vna  ca '^inqiiclite  priflari iufTcrat , tan-  prrftetur  citra  fpecialcm  ea  de  rc  iudicis  »Bter- 

dem  coftitueiiriemei&abinitiohtispiciUndum  locotioaem.  Cctcrumquiezigebatolimiuiiaian- 

eife.  Vmttiielm^uigni^iffA^ifMfjrii,  Ynie  dom  bocdecalomnfa,  Aoocogebaiaripfeprior it»- 

fiimptacft  Authent.  hU  fmtmvitutn 6z  Authtnt.  in  rare,qaia,i  jrIiorc  Pra  tore  dcterebatur,  vl  fubtili- 

ajSc  iiir4»nif»  <«d.  tit.  qood  ipfum  etiam  exolcuic  ter  Vlp.ratiocinatucini.df/a^dl«5.|.fi(t<fi<(  MviriaK 

ll6die,neeinpraxinoftcaobcinetiiificibnfpQelaU*  hifrJe  ofer.\mm  iii>atf.  AlioqaiweturprogrclTu* 

tei  cx  aliqua  caafa  iuJcxde  cal  jmnia  iurari  iubct,  in  infinitum,  fi  is  ^  quoiunuraodum  dc  ciiumml 

Tt  fieri  pietunquc  contingii  etuni  parte  non  cc-  pccftandum  cft^vicii&m iafiarandum  fimilc  ca^ 

q^oiccateJlimirumpraxisipladocaitpicftacioncm  reabadacciaciopoflefc 

5  ,f  Hoc  iufiiiniiidiim  dc  almisjik  ncy c  patrono,  neqiie  psttcnttt>tt5.ji^ 
mitcttufr  'y^ 

»  *  ' 

A4  ^.^'HmmfmrsMdiun  Florentincledionltantantribttanc^vtnaiaaal» 

:    ,    .  '    V  emendari  eam  pati.intur.  Sc  J  melior  eft  vaig|iV. 

Rat.  t>v b.  Non magfspareacibas aitpatro>  qux  (ic  hibci,Hociufiurttndumdtc4lumius4qMifdtm' 

txls  quim  aiiis  pcrmiitcndum  eft  vt  impun^  ca-  no&fMrtuttbm  remittitury  nili  quod  mallemlcgete 

biointentur ,  8e  calamnic  caufa  iofiotandttm  dc-  ttquefdtrono  dtque  fdrmiht  vt  Cicilius  dignofci  poi- 

fcr.-iiu  libcrb  c;nancipatisaut  libertis  qiii  iudicio  (ic  vndc  lci^ionis  Florentinc  mendum  fluxcrit 

{tofiuoc  cum  ipfis  conufteie.  In  co  nam^uc  lcdicuc  nempe  ex  fimiUtudine  dr&ionis  mqut,  i»  PdmLfih'. 
os  oen  modo  libecocom  toc  Ubocvoram  quibui        rcpetitc  cnm  MUooibtti  «fo^ ,  «rfat.  Suiai 

dcfcrcar  iudurandum  'cjeiiam  reipublicz,  vtlu-  cnim  ccrtc  conflat,  &  apudoroiics  in confeflbcft*  ' 

fiinianuf  fcribit  in  %. u.i.fii qum nremm CietH'  ialiurandom  ho^  dc  auumsua  non  foium  pareiir 

^imir.  freft.  (dmmu  Ami.  wt  pioptec  banc  caufam  dbui  ramlm  &  Isberii  «mancteatii  com  qttibttt- 

conftitait  necai  iufiacaodumhociemittatur,  ne  litcm  cxercenc  io(lurandum  deArrant,  dcquochl^. 

qoidcm  apud  compcomiffiirioi iudiccs»nihilcnim  bitacimindsnocer*at ,  propter  patcinam  vcrccopi^ 

pcr  cal-imotam  oronloo  fieri ,  pccrectim  vecb  in  diin,vtloquitar i^g./yW/iif  ^.Cdrdi^s.redetiaijfr 

niibai  publici  ecpeiit ,  ne  lites  in  longius  tcm>  patrooo  Iitiganti«uffl  iiDmo.  Si  :  cnim  fciiptoA , 

pus  proctahanttt^ft  degiauioitbus  perplesit.itibus  eftin  l.fi  fstroMm  i6.fifrtbo(  tit.leg  itHt^.^.  tuhetut 

implicentur ,  qond  non  nifi  pcr  calumniaj  £cri  fo.  fufr.  qui  futtfi.  tegMt.  leg.  lictt  7.  infr.  ie  ekfeq.  fdrent* 

let>  ^oc  (i  <fe  QBcdto  tolli  aliqua  parte  omne<  pof-  &  fdtren.  fn^.^  ilg.  qui  bona  jidt  ij.  $.     «iica»  Mi||E.'v 

feni,  O  feUcetn  Rc.npublicam  ,  ncc  iofclices  ftifitim  infr.  dt  d/ivus.  tyifeit.  Et  ratb  vcriafqac 

priotrus  ip(i  ctiam  ^ui  litigarcntl  Eieo  iufiucao-  cft,  quia  iuiiurandum  hoc  de  calamnia^  iicdt : 

«bim  bo«  deltikbnnla  oeque  patronis  oeque  p*>  non  nifi  aachorc  PnHOfi»  deferacur,  caotonniii^ 

.  rcnilbuj  rcmitri  dcbet.  Acqud  ita  m  Fdni.  F/lfrmr.  .iliter  author  eft  Prrtor  vt  dcfcratar ,  qnim  (5  ab 
Igqp^iMft cft » "^iy. jj^tSfjR^M^^^^^"^ .Tl^*}iVi^Vi.^St^f^V^^^^'t'""''  vtptoximi 
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yipiMiM  feHlpfic  ac  io  ^rpede  de  qiiliin  lif CocKds  per  hartc  Icgem  dercm^inuar,  vt  aft  Bar- 

1f9b^f,h «f» 1» yr Jlwi wioiip*. Atyii  lolus.  Sed  9iro(lfubiicir,idem&contrariodicen« 

non  pqteft  cxigi  hoc  iunurandom  de  caiumnta  ,  djm  cfTc.  vt  liberis  &  libcrtis  viciflim  hoc  iuftu. 

qnittifnai  •ngit  «obiiciac  furpictonem  quandani  randum  calumnia:  rcmitci  opoitcat  ad  acquaUta^ 

«yttipl^pliQiporri&pai«0tibas&  parronbobii-  lerotioquit.intcr  eos  fci  uandam  LfbxjkJMhk 

cl  nimisdurumcertiaciouerecundum  eft  propter  &litixftnf&(4f.i4Jtcfrifutt.rtilfaid.§m^tttbuti^, 

fMWsnciammne  pvcat^wi^  pa;roni5dilEbetur«  k.i._^itr.Tereotnenontitprot>abile:  logdit  td,-* 

ySkiAiiatjHiim,l ^whiiUbirlciiitotipatin»  deniilfporininiiiiptrfonaromrMtoell.eilmnoai 

Ipadblitwil,  vt  qui  in  poieffiate  manrerunt.^ed  pcrindc  p"arentcs  ^atroT  iqne  rcucrcntiam  a!i- 

Mip^ipcctcm  on^ndain  plctiiocts  Ubeitatis  quam  libctis  Ubcitifquc  debgant »  atquc  liberili* 

pMum adoHMuiiwiiiili  bcfnilieio  emcndpatio^  bertique parentibtM  9e  patroirii :  iI<oqui  Ti|Lilun^ 

■^!|lisIubacranr,patronis  veib  propter  ioligne  bc-  illum  Pgnit^.  dt  thftqmis  &  fdWttibm  &  p^rr»- 

" ■fficnomtffionis  &  dacs  libenatis,  nmfn^ttUk  fic  cooeipi  oportuerat  vc  addcrctur 

CtttaHyMtibeitincdamcoiifeqol  &  (•fiiri  A  mm  inicr  Boinfmodi  perfooas  fcrvari 

|ocfi  miD  decalumnia  fed  propttc  cqoalitas  deocter ,  quo J  tcmeimlitaliim finiret. 

rem^>fimrdequalis  eft  iarandum fit ,  ncquepa-  Diuerfa  i  aura  eft  priuilegtorum  dc  qntbus  indLf. 

XMti  nequc  patrono  iofijrandum  remirtitut(.fai-  t^.C»^ir^^.^lfr.fJipfn/!quilni$  non  arquunk 

ilrr  t4-fiipr-  Neque  vcrb  ius  hocesiftimanc/um  eftk  vtialiqiiNrai  Ck^ftigatoribus,  quinaducifarius  eo^ 

luilintano  cotrcdlum  cflc  in  i.$,fid  (piuTtrmWy  dem  coniracumpriuilcgiovtipoflit.  Dinerfaiicnl 

ciim  ibi  neaiie  de  parentibus  neqoe  de  pauonis  caiifa  vafaiii  tt  domint  intcr  quos  ci^m  routuae 

qoieqaam  wiptam  fic,oeqaedciiirefctct«cor-  •  aUlji^tbotc  4)^MllliIkitttur, mkiiai boii eil,vt pri^ 

rtgendo,qaod  prointf c  in  eo  in  quo  cxp'  cffim  cor-  uilegium  quod  Rcx  Fl^tterlcasprimayin  Romatv-! 

leAom  noneit,  faluum  &intcgrummanettrc{{i.  dioladoniinisindalfleoefiwtamentum  calumoiaB 

frmfimn  }v  i» f».  Cfd.  it^^fifUt.  Quod  eniiti  oon  «•fclHs  pnrftare  ifoifiMtiir,  etiim  «d vcialbicts. 

dH^nmuia  am  ,  cur  ftarc  piohibcatur  >  l.flunmm  icnf^atur.v:  quod  qiiifqiiciarisinaliumfia  aitipre 

tf*Oa4»dtt^l4Ull,  £cvcr6ftVtbcneAccarfiusyidic,  codem viatu(,quc  •  aJmodumfciiptum  cftm  d'S. 

Iii%fli1iiiii  iifl  irmiiTl  hiirinfiTi  rTiln-^^tTr — I  CifnfclK.  Atnalhfilioinpatrhaaatltbercoinpa. 

MiqiMd  Inflinianas  fiia  illa  conftitutione  prohi-  tronum  obligatio  cx  cmancipationis  &  manami& 

biiit,a4i«d  veidtemitti  k  iege  auti  pc»t<ic»moTtuo  fionis  beneficioqiizritur.ideoaucem  locuti  fuinas 

Vt  loqoontur ,  id  eft  ex  perpetoo  prctmis  ediAo;  dctiberts  emanCipatls  qbta liljcri in  patrls  pot clla- 

qnod  lafttnianus  prohtbere  nec  volult  nec  vcllc  tcmancntcsnun  tamreuerenti«  rarioneiufiuran- 

idebuit.  Et  hoc  clfc  vidctnr  r|aod  vulgonoftri  iafti-  dum  calumnia:  a  parcntibus  cxtgercprohibcntur 

MOC,  Ic^cs  &  coailituctoncs  quantamuis  cxorbi-  t)ti^m  cum  its  li  iga  c  potcftatis  inreimpcdiuntur 

bnCli»|»initC&nlrtatlte^e  intct pretationem  ladaftutMm  8  fupr.dtiniasvatdnd.  Uk  ntlc  ^./lyr.il 
paffiucm  i  ituc  communi ,  6c  i  prioribus  lcgibus 
.quibusnon  fiieritfpccial  tcrdcrogatum.  Lfx  crgo 

c  f  Sic^cqualicateiuramcaci  fuciiciaccrpartcsdubiutum:  conceptio  eiil${ 
ftlbitri  iudic^ntis  cft.  '    ;       -  : 

v>%rv>^^  §  4.5 j  tk  ifiujUbli^':  '"^  ^  ^iMIIc{ofi»ciitibffitt,  ltlkieptMlbrmntasa^rallE2 

Ikk  T.*B  vilNimvi^^^ccuriieiipuircvtdeqoa-  tereiudcx  numquam  debet ,  necfi pa: tesconreo^ 

iitsie  iuramentl  inter  parces  dubiietur  fiue  iufiu'  liantpublici  fcandalicuiiandi  grat(ji,cuiloCusfie^ 

randum  iitconuentionale/qmatunc  p6deievmu>  rctfircstamranda  &  rcligiofa  huiufroodi  fuper.J 

taactttlacntione partlnmt ic/lB}i»dit«i i^cad  17 fi^  llittonum mistilrapolliieretur. Sedneqicpan bo* 

'  fioefittudicialcquiapetidettntumilludex  volan-  nnsiudcxdcbct,  vt  obreromodicam&ivili(br<i^ 

tate  def;iencif,qai  non  aliier  fncra:  delatoms  «rj.  taifis  perfona  iufijrandum  fuper  facroiandis  I>. 
Iflt.  CU.  ii  fMl.iiit.emft.  &fmik.  tfli^^.$ftn.infr,  \  Antoni)  rcllqaiis  ilcfetri  ISenaioricot  Prlkfidi 

ir4fi.0M/tlraprJ4ec  valdecaranda  videtar  elus  vo-  jifve  in  dignitatc  przcipua  conftituto .  rt^m  (atisa- 

llBitcscirtddennr ,  cdm  omoimodo  cogendus  fie  oundcqae  /ufficere  ppfiit  in  domo  recuperaton^ 

iuiait imifultnicw dctararo.  Alioqui  nuMius  nidi^  8(,«t  l<kinontar,Celrilmilfarij  qui  iSoiMi 

menti  erit  igliarandQm /  i.f.vlt.&ltgib.fiq  fapr.htc  rcm  darifolct,  aut  etiam  indicis  pr«Rart1|  ' 

ftf.Noilofgitar  cafa conccptio  foi  mul<  in  arbitrio  dum/iiper  facrofaoftis  Dci  Euangeliis,fll 

iniliaiotis  pofi  «cAvl^Mnir.Dec.CftmintCr1Iti*  randa  Binftiifimi  Ccoctfid  imagin(!,irat«ciam  & 

i0ba9%  conucnlt  dC  fermalurifiurandi  .eavtiqae  tralittudexfupcr  facrofando  Miinecanoiie.Idque 

onaitmodo  feqoenda    non  ab  eo  tantmatmi  ia-  eft  quod  vetcre  ftatuto  Sabandtc  c«amm  legim  us 

nre  dd>ct  d.  l  ).f  vlr.  fed  «b  ipfo  ctitBiHMwt  l fi  vt  iarifiurandi  ddati  moderacipiii  «tbitrio  Cc  reli- 

mwmtlriritf  hifirMnmJk,  Sedpotefttiimiilnter-  gionepofitaficindicantis,i|ood«hoc^fumptaiit 

dnln  fieri  Vt  de  fbrmula  concipiendi  iai^fibrandi  videtor ,  6c  optimam  habctrationem  :  Ctkm  n6if 

SVttlcUtigatdtes nonconneniat ,  iu!lam<|pediflba-  fitcil^  pati  bonusiudcxdcbcatvt  tale iufiurandunl 

flfeiMii  caufam  teus  babeat  aut  aif^or  cul^HhifiRlttr  deftraturperqnodobfaperftitiofiorem  diuinina- 

aiMqoafi  rccalet  iofituandumfed quiaioi^reVe- .  tDinismctum  dcterrerii iarandopo'£(lscui dcrt.i- 

iicaiiafiirmiBla.  FineeCoiKcptionem  \  defiRCntc  tara  eftautcogt  pf  r  modeftiam  vt  adaerfario  iuf. 
«ItflibMry^               quod  veline^titlll^luimdamfbfefac,  qaodalioqiiifimOdefttor6(;pi 

ra%ilfupcrftftiofum:vt  folent  pleriqnc  defetenres  quior  fiiifrcifbraiulapr*ftare  ipfc  maluiflet.  EtQ 

Bdamfuper(accofan6tisf)iai  Antonij reli«  enimprodeferente  iUamaximdcatio  facerevidfei 

ipetftition«f  ffiOltisidiliHlife  i  qtias  Sihtlt  >  in»,  (pi6d  barum  iniei1ll^«cal(ii>li^^ 

(feC  vttollatcum  iufiiitandumtalcdcferturi  Ctiiiccpta  ui  forthala  cOm  fubcdcm  fornr.ularc- 

ldei^chnfill^»mM/9«;(Kn^  ilMlltettiadiiibpoffit^^aaiidoqaidcmoo^ 
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l0ft ttirirtijrandi  comiiddei  iSffSettet  qu  deroMI^'  rom  lctoiieepdMie.feciic  dclatorus.  Ndn^Aitv  M 

wfabiidt  VlpiaiMu  io  ttac  tpia  Icge    />r«x.  Valde  poaraao^inptobarepoceft  quod  i«laiiii«IW|ilf 

tnmcn  dus  iiucrcft  vt  iorare-pollu  potius<]na;n  ccritj&flatutoctiamnoftToapodnospernjittlra* 

icfcrre,  ciim  ncmp  lit  tucus  pcr  rclationcm.vc  dtxi-  lc.  Scil  fi  ab  initio  kriuraoduoi  detietensprtM^ili 

masadinitiumliuiuslegk,  ncqaehoccafurcme-  «MC OOB  aliier  fe  iafmnuidnai dclecf«w|li^Mi0V 

dio  locus  <"(Tc  potcfl  qiicil  a'ii<;  nonnuUis  callbus  uocatiHn  malle fi  ronealiqaacxoaura  vc!  aductfaA  • 

propoiiifoict,  vcpartiscoi  rcntireinforroulaiu-  rio  velipfietiaailiidiclconccpdonoopkccbitjai»^^  . 

w^BnttMm dftboMK ,  a  n  fua  rpontc  auc  immi^efltc  co  ei  petmittendumi&improbtme conCeptlfirffe^ 

iudicc,vCinibpfcic  U]  hiwfinodi  S4.  *>.vlt,dtl(m.u  iadicc(dcaJucrfario  n.imquc  tniprobantcpan^ 

Jt«Qam«iefiwec, v^U  coalciitircfiuro(}uagi vci-  Ctt(aaduncfl}pcrtodciiabcnda(n  dciationtoftcfi  . 

leet ,  fe  iimicem  impediteBfc^iiilfcf iiir>d'  HMbfL  <£iAaimiiiqnam  (biilccnecx  Ipfios  delaticmedona^ 

Jfk^fifr.  tjuib.  mod.  vfw^fr.  dmitt.  accjuc  ii  1  non  polfcx  tra  clns  voluniatemiurctur,neqaeinconegli^iaC 

Usespediri pctiuiiuraadumk<|updMa>caomoiuo»  autiiotiias  iudtdSfe  iicdin  reqitccxdefcrcntis  vo- 

Baximom  &  prompdffifttttf  MaiMliimi  ei^ e«p««  laflate  pemlcc ,  <volBncas  deferentis  ^ruatur  Mtp 
dicndarom  litium,  vt  dixlnMSsin  Ug.  i.fupr.  5:  c  .1  i u s  inie qiurinir  uifr.  it  ip<f.  k»ih  numiM,  Sa^E^Sti 

bencficiomaxim^Utetcxpedirinontaniunivuiuf-  panirorisquideiulir^fluodfaxdcLitioniscomnu»  ^ 

quc  litigtcorum  imereft,  fcd  ipfms  citam  tcipublt-  dopriaacor,  aliafqtit;  Uibindc-  prob.itiorxcs  perqi^  \ 

cc, adedqaelBdieis  apod qnem  lis  tra^^atur  /.  qui'  vere  cogiiur  quat  aut  nulbt  foruflc  auc  noa  nlt-. 

ddmexifiinMUtrunt  ii,fufrjit.prtx  \UTito  igitur  pla-  maricas,  miturqticplcnasinuentitrus  iit,  acqoeila 

cuttconccptiurcrn  formotfl:  in  aib-.irio  clk-  iudi-  iiicm  ansiflurus  quam  cx  relationc  vcl  rccuuuioct 

cantis fiue de  loco  vbt  iiiraadim eit,  i\ uc  dc  iurai>>  iutitiurandi ,  fi  tcnuiflct  dehcio,  vincere  pc 


^   ^pl^i 

IBfen  aliquid  fupcr  quo  iuiiucandum  polUa  dcfc  .tilquc  c^ii bus cucoii>dc  qoibus  io  i.tttfi fmptnnffit  • 

rendnm  bt^am  fidelatio  fiitinbire  fcapod  Prse-  luc  kgc .  i:in  vaidhimfi,  f.vftM^juitharMtdK.pifbiil 

torcm,  erit  conctptio  in  .aibiuio  ipHui^rztotis  Lu^ .  mm  rrtaor  diirfp-i.vtiitr.  Id^ '6  obfcruarif»*? 

ius  dtcentis  non  iudicis  pcdanei  iaHicaatis.  Sci  pius  vidi  ia  Koca  Komana  pet  lempus  iliud  qoo 

hodic  nullus  linic  diftinAloni locnseft,  poftqolhm  vioere  Romc  mibl  coniigic ,  cum  dc  fnrmandis 

iiJcm  funtdicrnccs  c^iii  iui.Iiccs  «Sccontr^ex  /.  1.  C.  puadis  trafiarctur,nu  quzmittidatirentconfal» 

df  nfJ4Fi.iuJH.Nct  .Tiidicndus  cdisquidctulit  fi  poft  tori,  fcd  quz danda  cdcut  Rccupcritcri    rcl  uorl 

conccptam  arbitrio iudtcis  formulam  tcuocarc  dc^  litis,vt  fupcc iis  iigiDatim  &  cx ordioc partcs inf ur-* 

UckMiem  velic»  ^A&aMaliisneciab  alia.Tedbo*  aMr^bqooaiodbloqofinii» &Rou  prommciarerk 

7  ^  Ait  ^ixiot:£umJ (juo iiifmundurn peietur,folu£rejaut iurare cogam^.^ihQruni 
itaqiie  cligatreus^^autfoiuaCyaiu  iurccii  nooiuraC|ibluerc  cogeudus  ciit^ 
j^tstoie. 

'jjt      jfyPr^Hti  hcmlodcx  &  tclis  conflitnatur  in  caufa  pnoptia, 

^  ^•/•^rmwrk  atqueitaccrurolibiUtisviclori.imp.if,xic  polEili 

kAT.  ovB.  Iofiaramlaminftafiadici}obtl^  aonpercalomniamlediurc .ie.ac,/.^p/«.jQMi|iij|i^ 

hct  LquiiurajfeiG.^.rll.fiipr.Scl.pr9X.^.lJinff.  Atqui  nU.ntnitt.  Ncquc- ytrb  nouam  cll,  vtciiampoft 

|udiciuni[cddicurininuitumi.iNrfr/f^pfi/«sMMi85.$.  rcntc.-Ttiam 6£  condemnationcm  eicifiiodctur  rco- 

^itfnh,tkbg.  LrgoflefoiiaraiidnmlmUtosrDldpep  vtaliqaldfacerepoifit,  proptcrquodimpcdiac|( 

rc,  &  iurarccogcnduseft  iscoideUtamcft,  ita  vc  euttet  eifcdam  condcmnationis,  vtcerncte^^il^ 

nonfitaudtcndus  lioe  rcfcrreiuftdrandum  velir,fi-  coqaladioncnoaailconucntus  &  ad  dccidayaA 

Ikereco/are.  Non  enim  debet  Prctor-aot  iudexcle-  daranomcondemnatui  foit.  Mic  enim  facuWm 

^ioncm  li(ij;aiori  darc  qiiam  aducrfariusnon  dc-  habcr  ooxxdcdendsr»  Acipridemcx  Itgt  iik>flN# 

dit.  Dcc.  Q^i  iuli  jtandum  dctnlit,  non  habet  Jic^t  noxajdcludkto  noroquam  fitin  condtsnna- 

quodconqucratur,  c:i.iml>iscuidciatumcl\,aolic  lionc /.  iiri/ff  6.  i.dutminfr.  dtreiudu.  Qjitdniergo 

Mrarc  fi  mod6foluar,atitioiltiraadnmrefera't.  Et  etiam  Przcur  faculiArcmdarcediAofuopoCDit,eL 

quidcmfi  folu.nt,  ratio  apcrta  cft,  quoniam  ciinr  qui  cx  d^i.uionc  iuraie  dcbcat ,  vt  pc fltt lanicn (1 

a^ioncs  omncs  inftitutz  iint,omniaquc  iudicia  .id  malit  vd  folucre ,  vc!  rciccre  t  Non  aUdocum  Al>>. 

^Bfteftum  exadionis,  id  cft  ad  extorquendam  folu-  cnrffo  9tlnt»pmt  quoniam  iufiorandomdlia^ 

■•tioncm,quida!iudpotcftaftorpetcrenifivtcirol-  tumciquincquefofiictc  vclitnc-qtic-  icfcrtc,  fiab 

IMtur.'  f.vltMfr.ld enira eftquoddici  fo)et,Iudici4  eo  rccufctur,  quia  ncciurace patatus  dt,  hociplo 

€mrafaeilemblncort8.f.vit.I»/?ir.drfrrj|i(r.^rfi«i^  fcdbccur  pro  probationeacii  ii  dcferente  jpibpap* 

4x7(41}.  Sciliccc  fia£lori  pendcntc  iudldo  fatisii.n^  Aitum  rlTct.ita  vtrccuTario  pro  condcmnariooCL^ 

Plusautcmqu^f^uis^citis,  qnifolnic,  c^mia'^  nifi  is qui  cccuiitt «ppeUaucrit  k^clatione  i.JWb- 

^isiaWomiaatnc  quamfolutio,  nccniii  pro A|tt«  ^Im*  it.  f,Jkmim Clif rff.  NiJiilqnc  prorfti*^ 

lione  ccdac  /.  fdtisfuciit  ^i.infr.dt ftkt. L  iitm lihtrMtut  tcreft  ad^oris  qua  via  fuum confequatur annoi^ 


cledioBem  habec  ▼cieqttttar  io  $^rsx.)  noomagis  ^.Cboe  rir.Dclata  condicinnc-  iurif  urandi,  rcum  fi 
^abet  qmdilseilfM^i^aftq^      pcc  rcUt^   oaiipec  aAR4^'m^^uoaiiaus  dc  caiumnt,^ jutct  fta. 
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^erit,  peiiutiiccin  folucreTel  iurare,ni(i  lafiuran- 
tlum  rcferattoecelTc  habcre.  Neque  vcro  roanifcfb: 
curpituJinis  &  confcflionts  clfc  dicltur  nolleia- 
rarc  abfoluccjniri  ad Jas  quod  additur  in  d.Lnnptifi' 
fis ,  mc  iu/iurdndHtn  Ttfem,zc  proindc  vt  is  qui  recu- 
facioliurandum,habcriponit  pro  condcmnaroine- 
ccdccft.vc  refcrendicius  habeatpotcflaccmjfi  mo- 
docaliscifusficqui  admitcacreUtioncm  neccnim 
onine5adinictunr,vcdicea)us  ad  $.ftq. 

a  StlHatMut  martctgdm.KAT.  Ad  fa— 
€tuin  neino  przcisc  cogitur,  ne  quidcm  a  prztore, 
qaia  non  pollcc  id  iicri  Ane  vi  &  imprcfnonc 
quam  fcn^percxofam  habec  IcgiDator  IfiquudbA- 
lio  ij.in  finvifr.iU  rt  iudu.  i  quotui  quisMtumSi.Un 
txicutum  85.  di  vttb.  •bhg.  Atqui  cam  iurare  quam 
fuhicre  mcri  fadi  cll  /.  confilw  7.  S.  vlt.  infr.  di  cuTMt. 
fur.ltg.  t.C.dt  frtbMt.Ergo  ncciurarc  ncc  folucrcco- 
gi  quifquam  poteil  ^  prztore.  D  e  c.  Coa^tiodu- 
plrx  e(l,prarcira  vna  iic  hxc  c(l  pcr  quam  ncmo 
adfac^um  cogitur.Caufaciuaalce(a&  condiciona- 
lis,n  non  malit  quis  paci  bonorum  fuoruro  polfci- 
fionem  ac  vendicioncm,auc  eiiam  motibusnodris 
dctrudi  in  carccrci,aut  eciam  mul&is  cocrceri. 


torisin  Itg,  x.fi.quiiagofi nonrtfpttulut mfr. itmf^ici 
Vtntr.  Quomodo  6c  olim  Scnacorcscogebanturiik 
Scnacnm  venirc,captispignoribus,vt  Liuiusrefcrt, 
Idcoquc  fcntencie  omncs,  fi  prudencibus  noftris 
credirous,concipicndac  funt  in  pecunia  per  litis  x» 
ftimationcm,  vtmaiidari  poffintexccutioniper  c»- 
pionem  8c  diflradioncm  pignorum  quam  reus 
condcmnatus  pati  tan'.uin,non  eciam  aliquld  fz' 
cerecogatur :  qucmadraodum  pliiribusdociiirou$ 
in  vltima  parcc  Chitiddit  noftrA  ditTtorib.pT4g}ndt, 

b  Altttumttaquttligitrtm.  R  a  t.  u  v  s.Ab-' 
furdum  cll  dari  ciLCtioncm  condcmnaio.  Num- 
quam  enira  partcm  illam  cligci  vt  foluac ,  idcu- 
quc  iudiciuro  in  eum  inuitum  comparari  &  cxcr- 
ceri  ncccifccd  i.  l.t»ttr  ftifuUnttm  %\.\.\.dtvcrb.ohlig, 
Ncc  dcbct  efTc in  potcllare  condcmr.ari  Sc  elcdio- 
nc.anfoluac  nonmagijqi  im  vtrumdcbcat  l.i.Si 
1.  infr.  dt  to  quoi  (trt.  lec.  l.fub  hdt  cont^ctiont  S  infr.ii 
oblig  Cr<it7;o».DEC.lnaltctiiatiuisclcdiocl\  dcbi- 
cori^i,  vchabct  tegula  iuris  ponuBcii  ic  amhi l^U.i 
ru//qut  10.  §.vU.infr.deittr.dot.  EtzqucfatiiHc  ai^ori, 
qui  luliurandtim  rco  decuht  liuc  rcus  iurarc  ciigat, 
iiue  foljcrc.  Nccinarbitriorci  ponitur,an  dcbcac 
vei  an  foluat  >  cum  aut  iurareaut  foiucce  ceneatur. 


Hzc  enim  funt  qua:  Vlpianus  vocat  rcmcdia  prz- 

8  Datur  autem  &:  alia  ficu  Itas  reo,  vt,  fi  malit,  rcfcrat  iufiurandum.  &  fi  is, 
qui  pctetjcondicione  iurifiurandi  non  vtetur:  iudicium  ci  prxtor  non  dabit.cE- 
quiffimeenim hoc fecit , ciim non dcbcret difpliccrc  condicio  iuiifiurandi  ei^ 
quidctulit.  fednec  iufuirandumdccalumnia*  refercnti  dcfcrtur:  quianoncft 
Arcndus  a£lor,  Ci  condicioni ,  quam  ipfc  detulit,  dc  calumnia  velitlibi  iurari. 

^Xd  §.8.D4/«r  Mutem.  ncm,vt&clqjlrcferrcmaiiult/ati:faciat,&ci  cul 

R  AT.  D  V  B.  Aliudtlliurarc.aliudvcrb  lufiu-    rc^crtur  tanto  magis  confulat?  Vix  cniiuquifqnam 


randum  referrc  ,  &ex  cdii5kivcrbi5,qux  Vlrianus 
in  prxdcdcnti  [ciulit,videtur  iia  ordinatum  cdi- 
fliim  praroris  vt  iurare  cngendus/irreusautfol- 
uere,  non  cciamvc  dacaci  iic  faculias  ahqiiarcfc- 
rendi,fic  cnim  prxtot  tum  *  quo  lufiurdndum pttctuTy 
folutrt  aut  iuTdtt  cogm.  I:tvcr6idemVlpianusno(let 
:  ita  diferce  !cribit  in  l.iijact&mix.  $.  vlt.mf.  rer.dmot. 
fi  quisdelatumiibiinliiirandum  rcfccic  vclic,non 
videri  przcorem  permili(rc,N6  magis,iaquit  Pau- 
Insin  l.  ftq.  quim  il  quis  ciq  ii  furtiagaciufiu- 
randum  dcfcrat,an  ipfe  fac  (it.  Ac  qucmadmo- 
dum  folcmus  dicerc  tcam  criminis  non  rclatio- 
Decriminum  ,  fed  innocentia  fua  purgate  fe  de« 
berc  Ifiqti  rtm  Ytnfr,dtfublU.iuii(.\z3.^  niC\i\  \aC\\:i- 
tandum  delatum  cli  ,cum  cx  eJidlo  iurareaat  fol- 
nerc  iubcatur,  non  debet  hanc  quoqucelc6lionem 
habere,vl  iufiurandum  rcfcrrc  po/lit,  acquc  icacui- 
taccnc  vcl  folucre  veliurare  cogacur.  D  fe  c.  Lau- 
danduspotius  qu^ra  vituperanduseftis,  quiiura- 
rciuiTus,  mauulc  tamen  iutiurandum  refcrrc.qu^m 
iurare,cijm  faciatIongimodclUusqiilrcfert,quam 
qui  iurat  /.  illui  lyf.i.infr.it  ftcun.conftit.i\epetimi] 
aut  periculumincurrat,  aucfufplcioncm,quatnin- 
curtcrc  folcnt  quium  faciies  funt  ad  iurandum, 
qna(icontemptudiuini  numinis  itafaciant ,  tum 
quoque,ctjm  ex  animi  fui  fencentia  &  exconfcicn- 
tit  pro  vcrit.iceiutant  /.  qu*fub  coniiciont^.it  couiie. 
in^if.Non  autem  roode(tiustantilm  facit  quiiuiiu- 
randum  refect,  fed  etiam  vtilius  pro  aduerfariot 
quem  confticuit  ipfe  tedem  &  iudicem  in  caufa 
ftoft\zl.\.infr.qudr.rtrMl.nonitt.  atquc  ita  przri- 
pic  fibllitis  vidoriam,  quamiurando  pararepo- 
taillct,  eamque  transfert  in  aducrfarium.  Quidni 
pgo  moicm  ci  gctac  ptxtoc  6c  admittatieiau»; 


iuliurandum  aduc:  fario  dc ferar ,  qui  non  mu!t6  li- 
bcnciils  iuracurusiplccllct,  quam  delaturus  ,fire- 
laiioncmexpcdtarcnoncogcrctur:  Nccrurfus  de- 
bct  iuciliiirandi  cudicio  dilpltcereei  quidctulii,vc 
fcqiiiturin  hoc§.  cxcipicnda:  tamcn  lunt  adioiics 
exdelidlo  com^  ccentes  ,'non  foliim  fiturpcsnnt 
quoniodo  putat  Accurlius,  vtin  adione  furti  cue- 
nitdc  qua  Paulusin  i.l.n.rerutmot,  quc  non  foluttt 
curpiseft,  vcriimctiam  faraofj,fcdetn  nccfamofe 
ncc  turpesfint,  qnalise(\  adiorcrumamotarum  de 
qua  iniJ.n.S.vUim.  &  /.i).Mi.  Hancenim  ncc  pce- 
nalcin  ncc  famofam  ncc  turpem  elTc  conftat,  8c 
probauiraiisfufifiim^  itc*i.%i.it  trror.frdgynM.  icd 
tamcn  nafcicurexdelidlofic.it  &  condi^io  furti- 
ua l.fi  mulitr  11. 5.  hdc dSio infr,rtr.  <*»/or.qux  fimiliter 
necpoenalis  cdnecfimofa,  fed  turpis  tamen  ,quia 
furci  mentionem  conciner,  vt  &  aStio de  fcruo  cor- 
rupto,  proptcr  mcntioncracorrupcionis  Lmcquit- 
qudm  56.  infr.pro  focio  ,  non  ctiam  adio  rerum 
inotarum,quia  In  honotcm  ir.atrimonij,etiam  pr^-' 
terici,curpis  a^iofuicdencganda  L\.&  i.reruiMoti. 
quamuis  cum  rcs  amoncncur,(urtum  reucrafiat/.' 
VU.  toi.  Ideb^uedicitur  iudicium  Rerum  amota-^ 
rum  (ingulatct</./.  I.  &  propterquodnecciTc  fuic,'' 
quantum  ad  iurifiurandi  relationem  pcitinet,  tts 
ordinari  edidbum,  vtrcfcrii  iuiturandum  in  ea  a- 
f^ionc  non  poiretd./.  iieo  i j.Mi.m.Ncmpc  quod  li- 
ceC  eiret  cx  delido,non  alio  tamen  iure  ccn  (eri  dc- 
bcre  vid.eretur,qu^m  quo  cenfentur  ccccrz  etiaia 
aliundcquam  exdclido  defcendeDtes,  rilm  noii 
ma^is  quam  illz  aut  pcenalis,autfamo(a,autror- 
pis  dici  potcft.  Scdaliudprztorinccimmeriro  vi^ 
fum  cft ,  quia  ciim  fucx  dclidlo  non  mlniis  quam 
•Aio  fuiti  rcliuo  iucifiucaadi  in  ca  pciuutunQ^ 
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^(Tctt^aih  rdatiooem  8t  il(AM[MlftfnW8entti  f-fMMmmfLhM^AAJ&ftffiipr.qucd  tjuifq.mfl 
MOMiaUtK^nic  acfiei  qui  fattl agerctiufiuran^      a  Std  ntf  hifi»«M4Mm ii  etUimniM.  R at.  dv»; 

dum  rcfcrrctur an ipfcfutcffet.  Amodoeniaide»  QaiiurturaQ(}umd€fcre,prior  iuraicde  calumnit 

Lduin  cil  non  ininas  quim  funnoi  i  lieic  nomea  ikbtt ft  hoc  eiigacat,  vt  deinde  iic  ei  iuretur 

rBmaonfi(«iipe«cdixlmm.  ExhociglmrtM-  «ilinmrfrai  j&^.  Ac^  4d^rt  iafiuraod 

magls  apparrt  in  c.Ttcrts  aftionibus  qu«  non  i$ ejui rcfcrr.  Nam  omnis  rclacio  dclatiotft,vttJlH 

tanc  cz  dclido  ua  uis  lcmpcr  tmirc  &  clfcdcbcrc  tics  diximus  in  pixccdcntibus.  Ergo  &  iuiiurii^ 

Vt'is«ii iufiaraadnm  dcfiertar  liaUndnlhiilnipe—  dum  dc  calumnia  ei  porcft  deferriquipihiciMS' 

diat,  rcfcrrcilladpofrit.  Ergo  nccin  condiAionc  ref^rrt.  D  t  c.Noncfttcicndnsadlo-.  (i  condicionh 

fiirttuaquz  nafctiur  cxdelidj  licut  U  adio rcrum  nomiiic  ^uam  ipfc  dctuiit  dc  calumnia ' 

«Bontvm  d.f.lMr M$&l/tsiiit$  toSjfUtittHfl^  iararl.Mmi poteft quidcni  6e:i  vt  aai  priorL  „ 

dt  ctmftnftt.  refcni  iufiurindum  poteilt  quando-  pct  calumniam  id  fiiciirjvi  fcriphinus  add.$j 

^oidcm  cadem  ratio  dciidi  impcdic  tcUcionem  tuftkrdndum,  Acinc&quidelacum  fiblinfiuMndL^ 

«ttamvb  non  impeiitt  detacioDem.  Poteftenhn  deferenti  refetc  «ix  eft  ttlis  fufplcto  cadcre  pro» 

4«lacio  ci  prodclfe  qui  dccriminc  accufjiur  niu*  babiliier  podic  ci\m  faciac  modeftius  quam  f; 

»etfenonddiqui(rr,pacafurtumaiit  iniunam  non  inrarct  UVud  ij.  i.t.  uiff.itft(»H.  ttnjlit.  Adcoqoc 

fecfflc  vr  in  lpiK»iy,iMm  Uiummfufr.l.y^.hM  Itgt  quodammodo  cx  ncccOiiatc  vt  fc  ^  iuraodi  v^lfoik 

w/i'ul»irt».RfftrfciiM«m  Wintm  ceom  cxoncra-  ucndi  necefliiate  etoncrct.  Non  enim  fucfVid^ ; 

tct  qnim  accn*&'orcn»  oneraret,  qaod  eifct  inl-  turus  fi  dclatum  ci  priils  nor  f  ii!rct,rcfcrcndicr- 

^jHUii'  d.Lydtfubl  u(iir.Itaque  (1  aiJ^or  pciitorvc  qui  go  neceiTtcatcm  ci  dcdit  aui  prior  dcculit,necqaif- 

infitfraiidium  iteruht  condicionc  luiifiurandi  relati  qutmid  pcrcalumnlamMCcrccredenduteft  qooi. 

nonvreturiidcft.rciatum  iibi  arc-o  luiiuianJum  cx  ncccflitatc  facit.  Plan^  quod  in  lioc  fcripiuni^t 

Bollct  (ufcipere  ludiaum  ct pictor  non  d&bu.tc J  cii  dc  faculiatc  danda et sui  inii  ri  niiiin  ilif  iiiHM[ 

adionem  ei  5r  iarifdidHonem  dene^abir^vt  8c  in  cft  vcceferrcillud  poffit,  fti  infiurindtrai ii^didSv 

ifid  fffl  v'r  praorem  Mdiidtur.vtrfftdtijidum  reftiinocndum  cfir,  noa  ctijin  cxtendcnduoi  ad< 

fufr.  tx  quib  (Mkf  m*m.  Idq  ic  aeqaifltuic.vc  Vipsa-  conucntior>alc,  qulpDC  quod  cum  cx  conucntioeft 

iiitsfubiicit,cikm  non  delieatcondicio iorifiQrandl  omnimodo  prsfttodam  fit  ab «oqui  vt  ipfc  ioi 

dirpNcw^eciquiipfcdci.ilit.Paticnim  quiiq-ic  dc-  rctconucnit,rcf:r(inuoquampolcil4iwmMAMR| 

btt le^em quam ipfe cuteric ,  nec xecnfarc quomi-  ^MitxumuKtm ijM pm^^^  .\, 
Auseoi^revtaturqaodipfefoaUomftfttoeutfpM.  • 

9  f  Noa (empcr  a u  cem  confbnans  eft,  per  omiiiai  re^rti  iufiuranclum,qcui? 
le  de&rtar.*  i^ruun  ex  diueifiutererum,velper(b]umm,  quibufdamciner-'. 
gendbus,  qu£yarimteminducunt.ide6que/i  quidtaleindderii^officioiudi^^ 
cis  conceptio  huiu{cemodi  iuriiiurandi  terminetur. 

*Jfi  $.9.Nm  femfer.  ca  aOio  noo  f<ddm  turpis  fic,fcJ  etiam  famo>" 

R  A  T.  D  V  B.Iuiiurandum  quodi  reore^^crtur  fa,  5e  qaas  exdeli^proficifcitur,fccundumfa 

adioriiUud  iprumcftquod  fictac  prius  dciatum,  quxdixirottsad  f.d*tlirmitm  fufr.  tx  l.MmtAm  lu 

iKmi^ad.  Alioqut  nunc  prlmum deferri  diccrc  S.Wr.  <^i^.^.iv^.rav4«M(.Iicm  ll  libertusagac 

turnon  rcfcrrifialiiideire  .EaJeraigiturinomni-  ininriarum  contra  patronum  &dcfci.it  ei  vt  icrct 

bttsficperomoiadebctclliscondiciodclatiiurifiu-  fe  iuiutiarum  non  fccilTc,patronusautcm  libcuo 

vandiqnc  rekti ,  cadimqae  vetborom  coneepdo»  rcfcrat  iatiaraodam»vc  iuret  patromim  fcciftejn- 

vilubon.ir.-irio  q  ,.imV!pianus3triilicin;r.prrcc-  uiffimam  &  atrocem  iniuriam  ,  ncmpequianoa 

dcnte ,  iit  vcrbis.ryw  iw»  itU^t  di^Utmtmittt»  ttt*  pro  qualibet  iniuria.fcd  pco gtautffima  lancdmac 

v^Mdiftfw d^Amrfnm illia  fljl|adliib«M^  •crodpcrmicteadnm  eft  Ubcrto  vt  contn  patvd. 

^ntftftrtiiim*a«r4ittudic'mk,quhit  'i^tittuSit4tctt-  nuni  ai;.at  iudicio  tniuriarum ,  quod  famofum  eft 

•liiwmirfbcpiiiir^rt.  D  e  c.  PoiliMt  multa  ex  va-  Lftifih*clegiio.^.  ft:Tttttft^.ittitim»§CiudLfm9t 

rieiate  rerom  vcl  perfooarum  emefgcre,quc  va-  «fiirit 7-  i  frtttrtd. ipf/.i*iimr.Ant  fi vt addlt&^co* 
rieiatcmcelatiinrifiiiiandiindflhHtedc^aiiriTtin  ^  lus.  Chriftianusagcns  cofitraIuda:umdcfex«cci 

ezemptis  quae  aJferc  Accarfuis  dceo,  quiagcns  iuiiurandum  vt  iurctper  Detim  aut  fuper  legem 

«  donactone  non  iiilinua:a  rco  iufiut aodum  dc  Moyfii,  ludxus  aniem  velit Chtifliano  rcfcrtcfu- 

.«dic,  fCiuict  fe  non  donaifc  fi  donatorciiiifiu-  pecfaciofanaisDtiEulgclils.aut  vcncrandacro- 

randum  rcferat  vtiuret  fibi  donaiOm  clTc  non  vl-  cifixi  imaginc,vt  fcriplimus  ad  /      i'//  y«^.Quam- 

tia  quingcntos  folidos.  N^ceoioai  aiitcr  valct  quam  cumludxodctalicChriftianus  viiurecptx 

4onario  noo  inlimia'»  i^ttjMfi^iftiMaui  qain-  Dcom>a«cperfa:ras  fcripcura;  vctens  TeOamCdr 

gentorum  folidoruin  noncxccdat  Lftn.  §.rU.  C.dt  noa  viJeo  curliccrc  dcbcat  luda  o.rcfcrcnti  iufiu- 

daii4r.  Iccmfiin»£l{oncdedoto detalerts mihiiaf-  landum,  conceptionem  formulx  variarcwciim  4^ 

iarandumvtiarem  menonfeciiredolam,egoverb  iarifiacandi  ftniMla  noa  mii  us  Citriftiano  fiiiij 

referam  tibi  vc  turcs  mc  dolom  feciiTc  iii  fumma  Iud«o  contteniM.  Jtaquc  foidjt  .Kcoraroodatius 

Quc  duos  tuicos  excedat :  nec  coim  pro  minore  cxemplum  in  IjldKO  defercntc  iufiurandum  Chi(- 

iaiiimadcdotoittiMimaperto  aeveiiaTOiftbt;^  ibanofuper  Ghriftt  Euangcliis.  Nam  fiiofiuran- 

permictitur  i./fa»<4/rMMrir  9.  ^.vltj&l/tq.fiifr.it  dum  rcfcrrc  Chriftranus  vcller,  non  fuper  CluiiU 

d*i«.Ccter4mcaaone  putes extrahikcaiam,aucfi  Euageiiisr^tidcbcrcc  ,4juclnd«a«pcrimpiam 

3uit  atiut  valdefimititeft , infiatanMnm  in a&lonei  faam  ftipaiiltionem  c&ceaBoerert  fedvc  pCr  Dcuoa 

edolo rcferri  pofle.fi  qtictatur  aa  dolus  aliq.iii  viaumiuraret,aucfopcr Itcrofan&is  vctctis  Teilto 

tdmiiTti*  fic  Sc  enm  prolnre  pcr  rciittfiurandnra  menti  (crlpturis,  qaa.s£>las  ilUtn  vcnetari^neh)- 

tAor  vclic ;  i^eii  n«c  Aficotn^ciiftusaaic  cika  |>*M«||in}ia|iyj|^jd^^   ooo  dcbcc  iujiifijicttidl 
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•  M'tviifeiviRANfte  lift;  xn.  tft.  n.  m 

vwletetOBinduclezdloerfitmterccaindcpecfbiia-  delatuthfuit, Hcutlnec alioniodoprWftandatneft 

tmn,  i^  finMtt^  l*g.l.$.vltm/&  ILfiUfq.fiii^.  Na(n8e])ndlacurqai$^ 

lift>n$rationcmpotiffiniamhabcr«  circumftantii-  dammodo  cum  tcfcruir.  qnandoquiifem  non  re« 

taoftliegoCii^ieCMOi^caCyquxpociiGmdm  pen—  cufatur^caquc  ratio  fccicfortalleVtDaecorin^OQ- 

i^^varidikMiMitllBi^  dpiendis  vetbls  ediai  nullam  rem^  latift|C>' 

qoibusfdlicct  nonunt&nMuitatiJ.quodeft  faci-  randi  mentioncm  fecc  it ,  fcd  iurandl  lantiim  vel 

^s^fed  etiam  ipGusiatis  cano plerumqucimroa-  folueadt  ^uafl  fatisfaciat  vctbis  ediOi  it  quiiucuii 

iKattktMf»h$vi.mfr.itftfXmf^  ifon  vok,  fiflM>d6  referacfidsCiehraiutaieDtiK 

'fm^i.li.&\-infr.det9qutd(enhc.\<ico<{ac\mhno-  propofito  prxtoris  &  in  exemplis,  qur  fupri  ex 

fttl  noa  modb  fcienilain»fird  etiam  pradentiaoi  Accurfio  &Battoloattulimus>  non  tam  a^cucdc 

' <  Jilianitt^ccf e> Ptodii^fi» eaim cota hA  Inperfi»-  inmDtand«coacepiionc(brma1c,<^almdeiaitfi> 

'«^lnifbiv-»  fcc|^^(p6>raai  ic  caufarum  circuiofpe-  lurando  ipfo,  quod  delatum e(l habilitando,  vt  ita 

'  €Hone  VlifltbCi  Addic  aatem  Vipiaoo^cikmtale  dixerim  ,  hoc  eft  ad  eos  tenninosreduce.-^do  qal 

«liquid  dmiwgk.TC  ex  altqaa  cmTx  tafiarattdtom*  finthabiletfineexperlbluirum  fiuc  ex  lerum  dr- 

Idicec^eferri  oporteac,  qaim  quomodo  dciacum  cumflantlis  liabilitas  illapendeaidKamnequede 

all^»  n  liCigatotn  conuenire  in  formula  non  pof-  dolo  a;;i  potcftpro  famira  minorc  duobiisaureis, 

''^  GBCi'60iSCepcionem  fbrmulz  officio  indicis  tctmi-  ncquc  cx  donationc  non  iniinua.a  liqutngentoS 

itiiMdaimemk  Quid enim  mclius dici aliud  pofiet}  .ciccdMaarcoSt  neqoe a&ionc intuciaranii  liber- 

-^'  Aniad  qnem  potiu^  qu^m  ad  iudlccm  hnius  con-  Coconuapatronum  propoGta  nifi  c  im  .itrox  initP» 

ttoueiiiJe  deoAo  pcrtincre  poteft  ,  nifipotiilsad  riaeil.  laipugnandum  igitur  ctUusca'il)us  luiia^ 

pcuorem»  qoocies  apud  eam&  iniure  delatioSc  randamqaafi^iiiaaeam,nec  adliticdecifi.memruf. 

lelatlofic  «qoomodo  plcrunqucoHm  (icb.it &an''  ficicns,  non  a  jtcm  icfctcndum  Seio  aliquaodoex 

-  ieaitasHndieiam  accipcretur ,  vt  apparct  non  fo-  h€to  apud  nos  contigiHc.vc  iuliuraodum  k  nobl- 

>l9to JirJlaWtflUs edicH  qulbos  prxiot  profitecor  biliifitiia  oucrooi delatnm  plcbelft noliereake  rn. 

Wwardurum  fe  eum  a  q  joiulltirandumpctcfjrjaMt  pcr  facroran^lis  Ditii  Antonij  rcHq'tii5,  ab  cadcnx 

4^|ncftrea-jc  (ialuere  /    Mfrdtcr  fupr.  Scd  etiam  cx  co  roulicrcula  rclatum  quale  dclatam  fucrat»  modcra- 

p/qaodia  f. iMurMtm  fiibiung  c  Vlpianus,  pneto->  tionc  perSenatora  fsAa  fietempefatam  (uiiTc, vc 

'  fem*noa  daturam  iudiciom  adkori  qui  rcoiufi  i-  quxfuperDiui  Antonij ,  cliquiisiLifiurandumde» 


fufpicor ,  Tribontaill  dBr- 

rum  familiarc  c!l  prztoru  aoc  aiterius  cuhinibcc  ftto iudicaci  potuic«miht  tamea  ccrtc duriufculum 

.  ias  diccntis  &  iudicis  nomina  confandere,  Scin  ♦ldi£batar.Namnecftatatamnoftrum,quodmo- 

^^p^l^kacmi  quoqiie  rcfponfis, Imperatoiero  age-  derandlhtrifiurandi  potcftatem facit,non  tantuoi 

VcqHodhicaDCofadamcflcortendit  vcrbum  Mr-  Scnatui,fcd  iofcriorihin  qiioquc  ludicibusomni- 

fiMamir,  quod  imf  grantis  cft  inon  Vlptanideiurc  bus,  ad  dclatum  dtintdxac  iufit:randam  pcrcinec 

'-  ff^l^dMhlim CeHbentlsiprater  idquodvtxalioiorls  pon  ctiam  adrclatum:  cilmgeacialis&perpetaa 

loco  icprrias'  'cmfcriprumcire.qnod  in  hoc  %.  vc  Cc  Vlpiani  rAtioilla  pofitain  ^  prdced.qaod  n6  iC' 

^  rclacio  iucifiurandi  non  (cmpcr  contormis  dlc  de-  bcat  coodicio  iurifiurandt  ci  difplicctc  qui  dctu- 

%  hat  Matioflfc '  NttA       idcm  fir  iolianndam  lit  larlfiuriodi  qood  nunc  pctaidna  dcfertac  »114 

■^iModdefercur ,  Sc  quod  rcfortur.vt  diximus in  ra-  oetW ladocft ^.^dff«tM^/^^  . 
.'NMiedabitaodi  >ule  ccridicfi:rcodomeft||quaIe  '  - 

^^tti  (ie^ii^  efbu^  iur 
fi  foluiiUr^sibfi^Jbet  ii^nrolue^  ex  reladoii^noiiiucaiite 


Ad  §.  vU.  Cam  reh  poteft  nifiin  iodicio.  lodicium  crgo  d^ iadiceok 

Hicquoqae$.i^inoolcuiterfafpeftuse(^a  «laknm  efle  necefle  cft  priorqulm  aBAIlditf  iot 


tll»  id  foldiii r^inHlllitoefle  videoTciboiiilftd  ^odemnatio vila fcqui poiricScio in exttaordina- 

'4||||iftattuum,  quo  prudcntc?  vci  ncc  poftiiBtiicc  r»$  cognitionibos,  qn«  ad  folius  pnetoris lurifdi- 

■  fiiieitt ,  fcd  etiam  qui»  iudicl  dat  cam  potcfUtem  6ioncin  pcrtioeot,  polfc interduro  contineere  vc 

quit  fijlios ^tnr  taHle  phetoris ,  qubtlet  apud  abfolutioncmab^ prxtorc  fieri neceire fit,  qu» 

prztorcmin  iurc,  idcft,in  ipfalitis  contcftaiionc  aballoficrinonpotcfl.vtinelegantifpeckilU  A- 

dcfaebatttr.quodolimordinatij  morisfiiiircdixi-  ftiaaxiLft».ii^r.4tc$fiftf  Sed  in  brdtoariis  coeni-, 

^lilai&oftciidimasin  §.fr4cei.  Nequc**i>,qu^  iibnlbo«,qaB  Vlpi*nltcmpotibu«ptrJadl«C*dtfll 

hic  fcriptum  eft,fatis  conucnir  przcedentibus.fcri-  tos  expedicb.intur ,  ncgo  id  fier!  vnqnaro  poraifle: 

"lat  cnim  VlpJanus  in  $.  dMitr  4itr«|lrfi;a^ri.  Sedplus  ptasftabat  pwtor  teo,  ciipi  iudicium  ia 

Uofiuraadum  detulerat,  rcM  ilhid  fl|j«crtiiiec  cnmd«rerccofilitt,cllailta  fi«et'niicc«bfi>1ntio^ 

condicioiie  ioHfioidndl  vti vcUxtpMlBOUm  ne  vlUrcusindigeret ,  qui nullaadioncconucnic- 

— Jicium  non  daturum.  Hic verb fcripttpaet»  batar.  Taccp food  neclaciselojansvidetuf ,  nec 

exicbtione  oon iutate  adoreabfolui rcum^i^|o.  ab  VJpialio4inralloeit  pMwibM  cMbi  vnqo«|i 

in<aKnim abfolulyotcftisli^mncc iudidsten  vfarpatabcatioilla,  Cito  r*s  U^f^Mm  £mijf» 

flhuc  redditum fit.nec vnquam darorus  fit prcjtor.'  tft .  proeo  qoodAccocfius  iytcq^CMnir  &  bcn^ 

«m  ncq^c  «bMtni  neqne  condcmnari  ^i(qo«m  Cim  fUm  fmtHm.rm  iipdi  k/^im^  fm^ 
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& pto  to  i  qnod  Vlp.  noftcr  fcripfu  tumres  iHuifiM- 
TMdMiH  4dmif4tfiml.<;.S  vlt.fupr.Vtm(i\ic  cum  nuU 
la  hodicd  ftcrcniia  fit  inrcr  las<Hcentcm6ciudi- 
ccm,  poiclt  hoHic  rcncentiahuius  jf.Iocumhabcrct 
qu«  olim  non  potuit ,  nili  co  rno  cafujquem  excc- 
piinas  fcmpcr  m  przcedencibus.cum  iufiurandum 
non  in  iurc  4  apud  prxtorcm  dcUtum  crat :  fed  in 
iudicio  apud  iudiccm,  &  poft  didatimformulam, 
cffeSu  tamcn  ipfo  nihil  intcrhos  cafus  intcrcrat, 
tiiCi  quantum  intercft  inier  abfolationcm,&  adio- 
ois  dcn«gatlonem,itcraquciDtcrcoa6kioncmquas 
iic  a  prctore  ip(o,  nulla  data  ad^ione  ,  Sc  condem- 
nationcm  quz  fit  l  iudlcc  ex  formala  &imperio 
prxioris.  Cartctumvtroquccafufireuscul  iufiu— 
randum  dclatum  cft  luret,  vinccre  debct,fiuc  ablo- 
luttoncm  obtincatiiudlcc,nuc  i  prxtoTe Impe- 
trct  nc  conucniri  ab  adorc  pofTit ,  fi  refcrrc  roallt 
quim  iurarc  audicndus  crit ,  dc  co  cafu  fi  aftor  iu* 
rct ,  rcus  vincetur,  &  vcl  a  i«d'cc  condcmnabltur, 
vd  ciira  condcmnationcm  ^  prxtore  cogcturfol- 
ucre.  Quod  fi  rcus  iurarc  noht  ncc  rcfcrrcquia  pa- 
ratus  h . folucre, a^t  abfohictur ^  iiidice,aut prztor 
ludicium  in  cum  dare  rccuiabit  U/i  rtm  Jufr.de 
fr»cur*t.  Non  folocnscondcmnabitiira  iudicc,  vel 
ad  folutionema  prztore  cogctur.  Qubd  fi cx  rc'a. 
tioiic  adlor  nu  iiirct ,  aot  abfolucturicus,aut  adlio 
In  cum  a  prztorc  dcncgabitur.  Aiquc  hic  cpilogus 
eft,  Sc  vc  ncftti  loquuntut  ,  pradlica  eoium  om- 
niumquzdc  iureiurandodi6l.i  funt  in  fupcriori- 
bus.  Nullis  igitur  «lii^  dubitandi  vel  dccidcndl  ra- 
tionibusopus  cft,quam  quz  circafingula  hulut 
dilUnvSlionis  partcs  allatz  ^  nobis  fucunc.  Illud 
tantilm  tradaadum  clt  dc  quo  Butolus  poft  Ac- 
cutfium  quzrit:  An  quod  hic  dicitur  dcabfolucn- 
flo  reo,lta  dcbeat  inteUigi  vt  libcretur  ab  obtcrua 
tione  taiituin  iudlcij,  \n  verit  ita  vt  etiaiii  a  tota 
caufa.  £tdiftlngui:Birtolusvtrnni  pcndcntciudi- 
cij  rupcruciiiat  rco  aiiqja  cxccpcioncrqiiam  tol- 
latur  lu s aiflorls  Ipfo  iure,vt  puta  fi  fo!ucrit,quo  ca- 
faaitabiolul  eum^fola  ubicrjaciuQciudicijiCutn 
non  pofllt  \  tota  caafa  pcr  fcntcniiim  abfolul  i$ 
qui  lain  per  foluiioncmipfoiureiibcratuscft.an 
ver6  (aperueniat  aliqua  exccptio  pcremptoria  quz 
adlio  lem  pcrlmat  ipfd  iurc ,  vc  tunc  fi  fic  dc  cxcc- 
pttonibusimpcdicntibtisprocciTamSf  litis  ingref- 
lum  ,  ac  tanquam  talis  opponacar,non  poffit  cxea 
fcqui  abfolutio  nifi  abobferuatione  iudicij ,  in  quo 
tiamero  ponit  cxccpiioncs  iurifiurandi  ,  tranfa- 
6lionis,  8ctcliudicaTz:fi  vcro  non  opponatur  tan- 
quam  impcJicns  litis  ingic(rum,fcdrauquam  alia 
pcrcmptoria  quzhbcc,  tunc  abfolui  rcum  oportcac 
non  mod6  ab  obfcruationc  iudicij,  fcJ  etiam  \  to- 
ta  caufa  ex  /.  ftrtniptorus  Cfefittnt.  rtfiind.  nen  pojf. 
Scd  mihi  diftindio  hxc  non  omnlno  probatur. 
Nam  fiue  fupetucniat  cxccptio  aliqua  ,  qux  a- 
Aioncmpcritratiproiurc,  qualiscftcxccptio  fo- 
luttonis  ,  tanco  niagis  abr3luL;ndus  cft  rcusa  to'.a 
caufa,  qnanto  ccriius  eft  cumipfuiurc  liberatum 
eire.Calloquifi  quis  coucniatur  abco ,  qui  agac  fine 
.id'one,  quodetfidciurenon  potcft  contingcrc/. 
fipHpHlt  6.  f.  vlt.  fxpr  df  ntgat.gtfl.  dc  hCta  tamcn  po- 
tcIl,noncrii  fim'liter  ille  abfolucudusnifiab  ob- 
fecuacionciudicij  quod  cftriJicuIum  ,ctim  abfol- 
uilioc  c.\fu  drhcar  rc  's  ^  tota  caufa  per  non  ius  a- 
Aoris  Tt  ia  Uw^,S,  C9mpttttfupr.fi ftmt.riftdif.acc 


qoicquam  vctet  cum  qui  lam  ipfo  iure  liberatai 
cft ,  pronunciari  iam  libcratum ,  atquc  ita  in  totuin 
ablolui)  fiue  cxceptio  fuperucolcns  tali$fit,qaz 
non  pcrimat  aftionem  ipfo  iuic,fi  camenperera- 
ptoriafit,ac  prztctca  Impedlcns  litis  ingicftiliii, 
non  co  mioiis  pcrimcrc  totam  litem  dcbct ,  quod 
oppofita  fitadproccnumicnpcdicndum ,  quando- 
quidem  non  co  mlnuspercroptoriicft.quim  cx- 
terz,im6  tanto  majTis  pcrcmptoriz  dici  dcbent  ex- 
ccptioncs  hulufmodi,qiioi  ab  iniiio&  abipfoW- 
tis  ingreffu  litem  pciimuni,quam  ncc  viucre  ncc 
c\ctccripatiuntur:Nccquod  canxntc  propolitx 
lint.vi  procclTum  irapcJiar.t.faccrc  dcbct,vt  non  ■ 
poilintccnfericciam  oppofir*  aJ  pcrimcndamli-, 
tcin.  Quomodo  cnim  mehus  potcft  lis  pcrimi 
qu^m  fi  ncc  Inchcari  pcrniittatur,  tanquamqux. 
pcr  cxccptior.cm  hanc  pcrtmatur?  Abfoluicrgo 
rcum  ^  to'ac3ufa  oportct  qui  habcat  cxccptio- 
ncm  pcrcTiptoriam ,  quzcunquc  Sc  qualifcu.iquc 
tandcm  illafir.  Alioqui  diccndum  cllcc  poircillum 
ab  codcm  adlurc  conucniri,quoinodo  potcft  qutf<^ 
quls  ab  cbfcruatiune  tantu.ii  iudicij  hoccftabia 
iiantia  illa  abfoluicur ,  cui  ncquc  cxcCj>tio:.era  i( 
iudicacz  avCommodamu$,fiitctum  conucniaturj 
Et  verofatcndum  cft  cam  inter  conJcinnacioi.ci 
&  ab:'oluc:oncm  rcicirc  diffcrcntiaTi,  quudcor 
demnari  icus  non  poicft  rifi  cx  v*  a  caula,ex( 
fcilicet  ex  qua coniunitur,3t  abfblui  poteft cxoD 
nibus  caufis  cx  quil^isadlor  fumniouctur,  dum- 
roodu  nun  fola  p crfona  acloris,vt  cdm  iudicio  dc; 
fjit,  fcJ  iiis  ipfum  a<flioni5  fummoueitur,  quoili 
pcr  eJiCCj,tioneni  pctcmptoriam  qualcnicunquc 
lieii  ncmo  dubitauerit,  ne  oltoqui  dctcrioris  ccn- 
dicionis  fit  is ,  qui  cxccptionc  percmpcoria  po-  , 
tentiorc  &  fa-jorabiliorc  viitur ,  quam  qui  minds 
poccnci  ,  niinufquc  fauorabili  :  ccrium  cnim  cft  j" 
intcr  cxccptioncs  percmptorlas  clTe  illas  rauorap^V 
biliorcs  &  potcntiorcs  qoz  ita  funt  pcreinpto-  ' 
rie  ,  vt  ingrcirum  quoquc  litls  impcdiai.i  ncc  ii\  • 
cas  anguftias  coniiciendut  eft  icus,  qui  talesex* 
ccptiones  habct  vt  paticogcndusfit  Ikem  inchoa- 
ri  quo  magis  i  toia  caula  abrotuatur ,  a  q-.ia  ab* 
folui  ab  initiopoflit&dcbc-it.  Sc.lgr.niiot  Oarto-^' 
liciroc  mco  iudicio  illi-  cft,  quod  cvctptioncm  iu- 
rifiurandi  ponit  Intcr  eas  qn.T  idlioncni  ipfoiurc 
non  pctimunt,  ad  cxeir.plum  cxccptionis  qux  eK 
tranfa(fl;onc  &  rc  iu Jicataorirnr.  Na;n  ini6  vcrb 
peritnit  iufiurandum  ipfum  a^ioncm  ipfo  iure» 
cil[mnouationisaJc6qucdcIcgationis  6c  acccpti- 
litionis  fpccicm  obciocat  Ug.  quiiuTtfft  i.C<.S.yU. 
fupr.  Sc  quidcm  voluntariz  tum  cx  voluntateli- 
tigantium  proficifcatur  Sc  cx  quaJam  vcliiticon- 
iicntionc  vc  fcriptum  cft  in</.  ^.vU.tir  inl.iufturAn- 
dum  4  dtiitirt^o.  infr.  Nouitio  a  ;tcm  Sc  dc!cf!,a-_ 
tio  voluntaria  iieri  nonponic,  iicque  acccpiila-, 
tio,  quin  p.ior  aciio  pcrimjtur  i.  4/i.un  i^.infr, 
de  noUAt.  Vndc  cft  quod  in  cum  qai  laiauic  prz-. 
r  ir  adioncro  ^cnc^^ix.l.tit  ptttor  j.fupr.  ne;indi- 
get  Is  qui  lurauit  exceptione  vlla  nili  ct^m  hnc 
ipfum  ambigitur  an  iuratum  fit  I.inm  pojltiqukm 
9.  inprintip.  \bl  diximus  fupr.  Ncc  rcpugnat  l'an- 
lus  in  /.  tum  qui  jo.  in  princip.fupr.  quo  vno  texiu 
mouentur  intcrprcres  vt  conir^  fcniiant.  Longi 
namquc  alia  Pauli  fcnccntia  cll  vt  r.osadcumlo- 
cum  docuimus. 
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j^.  PAVi,Ys  Iibroi8.ad  Ediaum. 

'j^vWt  pupilli , omnibi^s  probarioaibus aliis dcficicniibus,iufiuramlum dc^ 
'  4:'^j(jtfisauaicndus  cft:quaiKio(jutenim  pupillo  dcnegabinir ^£lio, 
. .- ,  ^di^uttrfmftlU  3$.  ^  Praccore/.  nifiurMdum  quod  17.  h.ptmtrpM,  idcft 

^^^p^,  q!^2nd6dmquc  agcie  Voientem  pupiHlUq 

*|t  AT.t>v>.  la/iiiraniT-.im  traiiGftionis  vim  cV»-    clirc  non  dcbcai,  qucm.iJmoduni  (criptum  eift  iii' 


tttet  i.t /i<^*  Atqui  tutoi  cttaat  qui  tutcbm  gcrit,  liac  lege. (^^iod  ego  iic  intcllieoietiainit  lupeiue- . 

Bon  ppteU  ttanngcri:  dimintiendi  {^upillaris  pa-  nmncet  nouxprwationes,  uii)6d6terTipa4tt 

uimoni}cauia/.  tHUto^^-    ^jf-  ''fi-^f^^fi^JHtor.  )atiiuriliu'.andi  ncque  fpcrari  neoue  expcoatipo- 

i.fj^^miMr4t9ri$it.  Cdef*S,  Qtuautcmiunuran-  tcunt.  Noncnira  poieft  videri  noccafulxfitsin- 

dlaro  dcfcrt,  patatqmiara  diminuic,  cum  ilt  e-  Ipei^o  tcmpore  delatitints  quod  (empec  otxud 

ikifn  illa  fpede»  .filrfim  ■lienanoim ,  per  4|iniA  infpidcaldum  cft.  Nccaliud  icijuiritur  njavttu- 

&  adtio  6c  debitor  aniittitur  iarantc  reo  ciu  iuf-  tor  iufiurandum  dctolcrit  bona  hdc  Scex  mcra  nc- 

«gf nd4i<k^™  eft  \.vUJ pftx.fupr.  prqtcr  nouatio-  cciiuatc  ,  ac  co  tcmnorc  quo  ptudcntjfllmus  8c 

^  Jlr^[rfyriong  qiue  fit  pet  iurifiurandi  dcladd-  diiigcniilUmus  paternraili.-is  quilibct  nihil  mc- 

j^L^iiardijfe  li.S  tU.fupT.  Ergo  iuliuia.'iinidcffr-  lias  facere  potuiilec.  Alioqui  quodlauoic  pupil- 

xe  iii[G(|EfupilU  nonpoicftncc  C\  omncs  aliz  pro-  li.  non  miniis  ou^m  cx  rationc  iurts  indut^m 

•*  hiA&kft  (^ficiMKt  c&m  fieil  pofltt  vc  nliqux  /u-  eA|VC  oec  tp^  vllo  cafii  nec  cutoc  em%  indiAiiidjbdi 

pcrucniiTit  cx  quibu?  poflrr  pupilliis  vincrre  ,  vc  iuiiurandum  dcferre  pofTir,  in  cius  odium  rctor- 

m^)tdaf»mH4tH.fiifir.l.^quhiufiurAMdumi  i.  C.ttd.  qucretur  fi  nfc  omrubusprobaiionibus  deficien- 

^'ga«ti|Pii|lF  mcUus  ilic&ita^a  jSe  intcg  a  pu-  tibus  idipdtiA  tncoii  peitnitrerecur  concra  t  por. 

pilti  iora  confrru.'iri ,  quam  pcr  iurifiur.indi  dcLi-  C.ad  S.  C,  Ttthtll  l  qtnifuuoTe  (^.  C.  deUgib.  Ncc  illud 

tibnem  a  tutorcfKtdixdii.  vli.C.  i» quib. (4Mf.m9  etiam  rcqutti(ur,yc  tuprqui  dcfcrt,  tucclamge- 

^mejf.mnKgr.rtffu.  Mcdcomagisliquodinlkac  Wc ,  vc  contra  Atctnfium  faiald  v^eAir  leniiiA 

,|MePaulusfcnbic ,  Qjnndoc  -.ntiuc  agcnti  poftea  Cuiaciuscx  d.  ^  fituttr  dutnraodo hon  fit  eiintec^ 

pi^l  lo  dcnegandam  cilL  ad^:oncm  ,(ic  intclligeic  dicla  adminift.iitio,vc  ad  cum  locum  fcripfimus. 

<|uis  velitvt  ncquepci  in  intcgium  relliiUiionem  Ciimautcmhoc  vho  Cinidclatio  ritctadla  eft 

pupi  ]o  fucctirii  opotccat ,  quomodo  intelligen-  ex  bona  fide,fnifttii  pupil!us  poQci  imptorabic 

dviui  cfTc  fctipfiiinis  *iil.i^yi.'/r.»>/rftt»/^«crf  17.  §y/m-  rcdiuitioncm  in  integruni  vt  audi.itur  vcnicns 

infufr.  cuiura  Acctiuian),qui  piit.ii  podc  hic  tl.a-  contta  luniuandum  cx  nouis  Foria/Ic  probationi-» 

ii  tdUkotfOBem  in  intt<;rum  pupilto  aducrru;  tii-  buSt  tvA  eocafuquo  etiam  maior  poH  iuHiiran- 

totfe  dcl.n  oncni  li  iv.uAb  fclxUtm  probctcv  l.nAm  dumqnoquc  prxMhtitm  audircrur  iJ  efl  in  fpccie 

ftfiUfUiuu  9.  f.Ji  fupr.  qui  tan^.cn  locus  ad  huncca-  LadtnonMdi  ii.jiiff.  Nam  ncc  alius  quilibcc  minot 

^im  omhino nilpcnineC)  vt  ibiexplicauinius.bEc.  qui  ipiein  cafu  limili  iufiuranduindendi0ec,  ceAi^ 

Tutor  in  ornnibus  iis  o,ux  ad  pupilli  viilitarcm  tiii  polle.-s  j  ollct.vt  fciipfiinus  di/rf./.  rampa/Ffj^uiai 

^rtinent  ,  domini  loco  cit  2c  o.mnia  faccre  po-  g.i.^t/tuitrff^r.,  Aiiooui  non  poiTcc  dici  Praicoc 

tefl  qux  pofll^  venis  domintrs  hibens  rerum  tok-  ntom  habeie  id  qnoa  fine  per  ceAtctttiohem  in 

lum  adi  I  I  rti.uioncm  l.  qutfundum-.S.ttititr  infr.  iiitcgrum  fiuc  quo  .^lio  mddo  rcfcinJeict  l.fimH' 

fntrKftor.  l.  iHttrdumy6.  S.^iuttUitH  mfr.  Dtfm.  litf  ti.^.ufufr.  qusdmtt.aiuf.l.auoiui  4^^.111^.  DetK- 

jUqiuB^aii  puptlli  vtHtcatero  maxim^  perrinec ,  vc  fatr.  btrrd.  1.4.$.  vttlHHmi.  MquceftquoiiPauritt 

^McfMKibai  aliis  omr.ibus  probationibus  ,fine  hic  Caibit  S^ando^  eiiim  fitfiS»  dtuti^idlitur  dMtm 

4{oibus  non  modu  non  pollit  vincere  .fedeiiam  Dixiteniin7HifBii0fwnonprn<i/i^nMi«quz  fecun« 

foccumbeteci^t  nccelle ,  poflit  tutoreioshomihe  da  Accurftj  inccrptetacfo  6c  mala  cil ,  quail  aliquo 

■llililllldlpl  llrfmi  >  ci^n  pqflicaliqub  cafiieue-  cafil  dcncganda  iit  adtio  pu^Uo  *  0e  aliouio  caA 

nire  vtcx  ca  dclatione  vincac  pupilHi$,qm  alio-  conccdcnda, fcd loquendi  morc pirudentibtis  noi 

^uin  ccrcum  liiis  damimm  iiicu' rcrcc.puta  ii  ad-  itiis  faraiiiari  pro  qu4ndotUMqut  rcin/.  htrts  qU4n- 

iier&riuicui  dclatu.n  clfcc  iufiurandam,tiec  iuratjS  ivfM f 4: Didcq  htrtd.  /. virhk  aui&m  7.  tk  Vf(jj{,  ^ 

.vcllccnccrclctrc.  Tunc  enia»  habcndus  cfTcc  iplc  fupiU  ful/lit.  vbi  dixit  Pipinianus  quandeque  non  pio 

pco  confedo  Lm^nftjlx  jS.  infi.  Lfrtk.  f.  iit  Pr^itr  num/ju^m  ad  cxcludoncm  rci^itutionis  intntegium 

^fuitfiilik&uuftquautr  fro  (onSiiifiuipL  1.  'tnfr. 0«  in  perpetuam  &  onlni  temporc.  Ncc  lane  poteft 

fonftjf.  Ergo  hoc  faltem  cafii  pcrmittendum  eft  vnquam  ficrivt  pupiilus  hoc  cafn  fc  Ixfum  probct» 

cuton  vc  1  •iiurandvtnpupiiiinominc  dc£.-nu.  Ra-  cum  umen  line  laclione  oon  p oiUc  rainte^nimc««^ 

'  mu*  lubendidB  «  cfulinodi  ioftiiandiim  iUiid»TcflcAeeai£6cetac; ' 

t    ^   ProdigUs ,  fi  dcfcrac  iuGurandum  »audicndus  obA  dt  Icicmque  iiir 
csiiuiiifiDailibiis  ei  diceiiduEtK  i^lLnaiii:(iUe  prp  pado  conuento  ^  fiiie  prb  folu^ 
'  ~  i^fiae  pro  iudtcio  hoc  iu(i6nndum|:<editmoii  ab  aiiis  delaciiin  piobiiridM 
iuacn  tpi  ad^xc  iiabilcs  futi|. 

Ad%.\.Pr«digM.  ciniiiemluarttroa^nainiilritidnfcmatnifit.fcdtJiiii 

l^AT.DvB.  Prodigasquincquemocium  neqgi:  o6minidmiicminifir>fiaiciiecptipjllasquituto* 

fiticmiinpenrarum  babct.qliomodo  diffiniti^t  fiabcc,autfiiridfus,quictitatorcm.fer^ocud» 

l.ii^.  tit(UT4i.fKr:or.  licc-  cifitintcrdif^a  bonotum  rcmancat  d<Jttiinu$  vlique  audlendos  eft  li  iuftu- 

fupn|m|idmu>iiifatip.ik  curatotieius  data  [dc  bu>c  tanclumadueriariodefcttbveUtiialcefflCOCafiioiio 
ciiidHbAteio^iiiiAtir,cumprodigaliQiis  fijBjlv.  «MfClAaf  d- dne  omnes  probaciohes ,  ctim  altu^ 

«Meiterdiifbone  rasio liabcci ofeUa  polligiMMl  qoilitcKwiyn  fOMlcaciffiiini  pmfigulias  idei^ , 
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 eccfl*ari&cogeretur,exctnpl6)riaf  quod  in  tc  cius  alicnnr,  fv'  in  iucficiiim  dc<lucic,quiatenun 

/Tntorepupilli  proxiin^rcriptum  cd.  Dec.  Isde-  adminiflntidanun  tus  Jiabet  curator  pcodigi,non 

'  ^)mam tufiurandum  dcfrrrc  pote(l,non qtii  donlinus  prodig}is.&  curftor  fiiiiofi  non  ftirioHis ,  qui  pro- 

-  eft,(e(lqaireiumadmin)iluiidatnmillsluift»etli0/'-  digoai  (>ninibusbrnecomparariir,itcmqueltiatBI 

iurMftJum  quod  i-.^.?upiHM  fupr.  Dclatio  cnimiuriC-  &  iuida:    altx  huiiii.Tiodi  pcrfjnx  qii!  ni^  ciira- 

iimndiad  tctu  n  id  ni:nltrationcni  pcrtinet.cnm  tor  dari  iilez  ,  &i  dcbct,qi  o  1  tcbiii  lnis  lupcitllj 

habeat  vimpa^conucnii^ideft  tranfadlionis'.!.  non  poflinr,&de  qaibus  in  Ttt  Decuraierdits  f-intf. 

fufr.  Adcoquc  P.iputaiionis ,  noiT.itionis  &  dclcg.a-  predt^.&  aUu  ixtr.tni?,sr.daiid.6'  Ttt.Dt  bonor.pojfilf.fu- 

tionisLqui  mrA^tvutfimoftxtOtj.rlum.  fupr.  ucmquc  riofanfMt  mut  furd  ut»  ddnd.  iWx  eniroiunt  pctlunx 

«cceptilaiioni$(i>lemnisi!.4itf^«i.i»^.7M/*/iiM  i>  prodigo  fiinilesquasPaukishocloco  intdl^iiit 

tHdgituiTlM  *fl     \.  JnRitut.  qutkui  med.  toUit.  oblindt.  \ cryis  ld/m(}ti(  in fimiltbia  ets ptrffnu  dicntdumflt.  Ec 

li^.  iKfir.Dt ftlut.imb  6c\cix  folucionis  /.  IT-fufr,  qoainuisgencralia/int  veiba  cdidi  quibus  Przcoc 

Atqhi  prodlgu»  non  habet  im  lernm  fnarnm  ad-  poiKcetur  eo.idmn  eam  cui  defattor  ianutan' 
'  miniftrandarum  ,  idcoqiie  nec  pacifcipi)rcil  nrc  vt  vcl  \v  Lt  .c!  fuluu/iprcjr.^      Pi Atar fypr. rc~ 

perflipubtionenintoraittcre/.Mtiri  l'o/;ii  6jfl^.  Dt  Aringi  tamcn  dcbcnt  ad  pctionas  habiics  vc  hic 

yir(.»^i{;.ncqueibfaeieaatalitcr  quicqu»m  exbo-  Panlnf  monet,qnomodoincsietnoiAntbus  legi- 

nisitiis aUenaie  •  nec  dsnique rcm  in  tudicium  dc-  busiConftinitionibus  &  hominura  quoque  dilj)ofi« 

ducerc,  ne  quidem  oiratoic  authore.in  q^io  dcrc-  tionibusdictmus  '»  quimumuis  gtneralcs  fiirr ,  re- 

rioris  condicionis  eft  iicuc  &  furionis.  quim  pupil-  (liingi  ramen eos  deberead  caius  habiics^ne  alio- 

hiS,quiomnia  hicfacercpotcftiutore  authore  /.5.  qnin  ahfiirda  mnumera  [eqnaatur  quar  feqm"  nc- 

l>e  rtg.inr.l.qttod/i  fiirie      vr/rd»/  ftq  infr.  Dtfelut,  ctfrccfrct  ,  quod  ctfi  proba.e  noftri  vulgo  (olcnc 

Kempe  quiaccrtum  cli  artaicm  a.latUiam  cllc  pu-  ncc  nialc  cx  I  ddigtrt  6  §.  qiumuk  DttMr.fMron.l.i.S, 

pillo  iudicium  non  etiam  f\ix\Ao  rcfipifceniiam,  rlt.ir^fr.td  .^C.rm^.Tprobaiur  tamen  omniamopd* 

aut  p:otiigobonosmotes,  vc  (xpius  diximus  e.t  /.,-.  mco: aptidimccxhoc  loco.C.Ttcia  qux  hic  tra^l.ic 

§»i.mfr.Dttutd.}u^o ncque  pccmiccenduin c(l pro-  Accurhus.quarum  rct um loco luhurandiun ctdac» 

digo  vt  dcfeiat  infiarandmn  ne  qnidem  curacoie  iam  cxplicauimns  adf.t.(^  a.^f.fMi jKr4^t^.$.flr. 

authorcnecfi  cxtcr9probationc5omnc$dcrn.ianr,  rj<OT/./((/./H?r.  8«:diccmusc:iamad  l.i-rtip  tnfr.  fal- 

fed  cucacor  folus  cxcmplo  Cucoris  dcfcrre  iuiiuran-  him  cnim  cH  quod  lilc  putai  pcc  iurtuiaadum  noa 

dom  eo  cafb  poteft ,  8c  dcber.  Sicat  fbhis  ille  &  p«-  tolH  cinilcm  obligadonem* 
teifcltur  &  ftipulatur,  aut  pcomktit  pro  prodigi ,  & 

X  f  Qut  non cqmpeUuntur Kom» iudidum accipere » nec  iuiare  coto* 
pelleiiclirunt:vtlegaci  prbuincialcs. 

fcripram  eft  m  S,  frMim,  ic  inL  ^iatn^  idL  /. 

w;pr.  JEcfoA  enim  coilnentioaalearqae  iui&cUe 
ad  Prztoris  cdidum  pertinet  vt  is  cuidefirrmtiaat 
iurarc  cogaturaut  folucre  lfr«x.$.4if  Pr*torfiifr.  fi- 
cut  &  iudiciumrcdditur  in  iaaitum  L  mttr  fiifuUn. 
fm8^$.i.D(NiAiiM||iflr.fifigDqaiaoacoguntutia- 
dicium  Roma: accipete  fiue  quAd  ex  alicna  iunfdi- 
dionc  (int  vt  in  i.i.fufr,fiqiiiti»imvocdt.nonitr,Lfi 
^btxdlttnM^.fiifr,Diiadie.me  pxopterpciuilegiini 
qund  cx  aliqua  canfa  habeantreuocandi  domam, 
vtlcgaci  prouinaales,ncc  ibimrare  cogendi fiiilC. 
Altoqui  iufinrandam  hoc  nonfnocedeiet  inlotii 
iudici)  &c  liris  conrcft3ci,quomodo  fuccedit,6cit» 
idemPaulusnodccratiocmacuc  m  Lftditfiti.f.et 
quthusfupr.DtktJk.  Tra^bimis  cnimnlcde  itnefH- 
randi  quod  de'aTum  ncduitaxat,necditm  tamcn 
pneftitum,&  de  quo  conrcouertatuc  vbi  pcaeftandi 
ftr.Nam  fi  cx  vcriufque  pacrit  volamate  iam  pc«» 
Aitum  (ic,  q  locunquetandem  locotuendumeft^ 
&  confcniandum  \  Pr^torc.Qimd  ei  hic  ipfe  iocitt 
(ktis  probac  co  vetbo  ntn  comftduntur  vtiDcelliga- 
mus  (^um  ciii  iufiataiidara  defertur  non  corapellt 


Ad  %  vU,^  MontomfeBiurtmt. 

R  AT.  DvB.  Aliudcft  iutare ,  aliud  vct^  liiipre. 
lurari  cnim  quocunque  loco  &  apud  quemtibet  io- 
dieem  luhilprohibccpracfertimfi  iulnirtndames 
conuentionc  (ola  profiufcuur,  nec 'pudiudictm 
defeiaturab  aducrfatio  ncc  aiudicc  ipfoimpona- 
tnr, vtloquiciir Lgtntr*littr  ii.C.het ttt.  EAcnimeo 
cafu  quidomnino  cxtraiu  (iciale.  Siclirigaii  non 
poteftnifiapud  iudicem  compcccntcm,nccpriua- 
tomm  confenfitt  poceft  inbnece  inrifdiAionem  ei 
quinullamhabeat,  licet  c.im  qusalicui  compctit 

fo(ficptocogaicf.t.d'i.j^fr.  Dfio^.vbi  fcripfimus 
).C.Af«^wf.«aa.tMlir.irwM  P^fintaM  t^.citfw- 
tlKt.dr  iHttrltt.omn.iudic.  Cum igitiir  dc  ii:iciurando 
defercndo  excra  iudicium  Sc  pcxftando  tra^tur, 
nihd  atbnec  qu^cecean  wcni  infinBfidam  defettatv 
coml|peUipomtco  in  loco  iudicium  accipcre  an  non 
poflit ,  przfeitim  fi  iurifdi^o  fit  competens ,  &  is 
cui  iufiutandura  deferrar,  przfcriptione  tantiim  a- 


liqua  fori  fc  raeatur Vt  in  exemplo  quod  Paulus  hic 

adfcrtdc  legatis prouincialibus  ^< aliis huiufmodi    quidcm  alibi  iurtre,quamvbiconucnjri  punitus 

2ui  iushabcnc  &  pciuilegium  teuocandidomum.  poHcc.fcd  podc  tamcn  (Ivelit.Iurare  igicur  vbique. 
l,i./Jij<ir»6'fri^r/i|^.I>ciiriii(.Ptxfcriptioenimfb-^  coginonpoteft,ac  iuraflevbiq;  potefLSfc  didmdt 
ri  pr«fupponit  competentiam  iurifdidtionis.vribi-  fatisfaccrc  vcllc  nil  prode(Ie,i(rd  f  rodcfTc  ramcn  fa- 
dcm  cra^uimus.  DEc.Iufiuranduro  ctiam  quod  tisfecillk  Littm  lilmtiuir6.i  ijiiff.qHiiiMitifi^n.vtlbj' 
Cnmiadiciamdeferri&ladidj  inftarobiifiet,  vt  pttk.fohttt.  ' '-r:^  ' 

jtf.VtPiANvs  fibro  i7.ad  Edidiioi.  *  r*^/^^rff, 

SI  ador deferat iunurandum  dc fola confticuta pecUnia,& reus  iurauerlt: ^ 
ccptionevtetur/idcconftituuconueniatur.fcd  fidc  fortc,idcft,depriore 
obligarione  conueniatur;excepKio  eeflabit:ai(i  de  bac  quoqueiurauetiMKladfe 
'  Ikiodefbrenie»  -  '^-l&^  '^ 


«•.«. 
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^      ■■  /  ^  '  pecuniac  dciatum  ac  pratftkum,  «cepdoncm  parc*  ' 

'  R4t;9Vft.  Exceptio  kinfiucui<Ii  loCilm  habet  le  non  poteft  in  r  riore  obiieatioaieUoctis  &  pccu- 

ti«ftillid]BfieaadUonequisvratar,cutuf notfiine  iiif ffrrlirT  fr nHiirWin ronniffiiiiferiiWlfri  ri niii ■ 

eic^||^fltfiutan<ium,(ed  etiamn  alia,n  mod6  eadem  ruo.quia  lic^t:  cadem  ntpecunia<{ii2&  efedita  di- 

qucfioihiodiciumdcdiiaituti.  i»  4<twiM  18.  j.cx-  cuur&condituta.  AUatamenqiuefttofadiilioa 

ri|^/^.i«(ir.Atqni  ponimtueandcm  pecuhtam  minus  quam  dia  adioeft,  nccpoteft vMetifinPe  " 

<^:^(tia^r  diccbatfiDtcoliftitntamadebiiore,&  randumhoccaruhabcrcvimrolucionis&accepri- 

<3iuiil  iMnutie  ciiiii  agctet  deconftttutapecania,  lationiStnonquiacarovim  habcrcnon<ieb^|boiA 

iial^^litfiiietk  t€tote<iefc<aiite>K>n  fuilie  conftim-  ouantiiin«lid<leqtioiiiiatiiaieft>miiaM'Acea<>^ 

tam.    Ergo  etiamli  finnc  de  (brte,  id  eft,de  pi  iore  fius  putat  &  poft  eiim  Bartolm ,  [  nam  (1  iutacmn  ' 

44|luMoiicpeiCiuiNrfiM<*flif  actiitztr^  cilctruperpfiotcobligaiiohefiiqix&pecttnije  cre- 

amfieatm^^ff^^lii^,  ci^epw  JmIA  dit«.Ttiqileliabctetvimfi)HRioaitftact^ 

iiuaAdi  toctfoi  habere  debet,quamuis  alia  adio  dt  nis,adclidtndam  qnoqtle  adionem  conftitut^  pe* 

c4in  «lceadMfftiwiA  ^pumtiu.  Maxim^ver^  cdnis^iiainttisde  eaiiiranimnoa  eflet]rcd  quia 

^l^itafiokwiAHvfttbMi  ^rim  fi>kilfofiis  quoque  /•  iaiacam mm  ftiefdper diHeationc pnnctpali  qus 

^7.&l.fif4.i.fiifr:SCtct^tAnioni$  iMitif.it^.Ut'  fi  fiibiata  cflet  peritmunnt&ra ,  acce^riam  qutHi 

mo aotem thibitat quin li folua e&t pecunia qoc  que conftitutaepccuniz fubiacam efle  pet  confe- 

coi|llitata<^barat,rubtata  eftet  omnis  obligatio  qacntiasncceflariasoportcret,ex  cegula/.(«m^riic 

HQViaiKiktt  coAftinitc  peconic  fcd  etiara  credi-  t^Wir  lyS.Di  rrju/.icr.(,iiaaiftfiS.f.  iritJKfr.  Depitiak 

t»  't  nec  miniis  ciuilis  a(^liocondi^ioni$ccrti  cx  cinftu.l.tiiJiMrdndumAdthitm  ^oMj^.lwta.  Atfupet 

mmO  t  qnam  honorana  dc  cunHinica  pcctinia.  obligacioncacc;irunaconftitUtzpccunia;,qiialiib- 

|HHi^^<icnitinurandiexccprione  quaenturan  kta  nihil  pfohibetptiactpatemialnamrcmanere* 

noceat^  tion  ram  inrpicicndum  ,lhid  cft.an  aiia  a-  nili  dc  hac  qunque  r? us  inraucricaducrTano  defc- 

Aij^^fitiouam  vuum  alia  iit  quxftio  hdi  quam  ea  rcnte,>d  cftpccuniam  ncquc  acditam  neque  coA* 

p       liltlliiaifit,n dirimaa  >d  it|4«wyrkNon  ftittttamfiiille.Reaem&^lwr/Sinad^lirMreqntafi 

enrro  iuraturnififiipcr  quxftione  ra<fli,necdebct  reus cui  aftor de fola  conftiruta pccunia  iufmran- 

ladnm  dc  vno  fa^o  pccltitumai  aliud  h'  dum  deculic,  de  credica  quoque  iucareCtnonco 

'cArnA  lieet  vcnnnqae  ladinn  ad  vnam  ma^  «ceptionem  iucifittrattdi  adaerfiit  eoodi» 

^   itique  pcciiniam  percmcat.  Atqui  alia  q'!i-  dionemccrriex  rautuofibiacquifcrct  quiaextle* 

^ft|5i1e)(.anconfti;utalic  pccunia,anvcr6(it  czctii-  lationeiuratamaoneflret.Ncmoenitnfeiprumiu« 

Ji, jBomam  8c  aliud  fadum  eft  fi  pecnnia cofrfH-  dfceiA 8c teftem  tn  canfa  propria  potd^  conftttiie- 

LfaflRHV^liad  fi  mutua  detur,n6  c6ftitiucur,m/i  qti^  re  nifi  cui  ca  condicio     aduerfario  ipib  dcieratut 

'^linn  alia  caufadcbetur. /.I.  ^.i/r&itKWMMNiiHf^.  Lubifr.quar.m.4a.m» dttmjKtddjiUm  iojK^,Dli 

il^feaai  (*M/}ir.  Crediturantcm  nuncprirodtrlpe-  idM./.«nmttai  io.CjnI, 
ime^andam  debctoc.  luiititaiidam  igitut 

,7.Vi»iAMVS  libf03j.4dEdiattra.  . 

iApfiiAk  vt  debeat  deiitegaii  ci  adio.  (ibi  eniiii  unfnuet ,  ^ui 

moceffit  ad  delatiohem  ipri(iunindi»nec  iMim.dg  alqiniiiaittgaiiljB^;  Vt  fitiftft 


''  '^'■^i  ■^^}^  by^smff^B^  •■ 

V  -'  /       '  •t.^^:^i<»>   .j-:    j(et,  qnfNl  abrutdumcilet.  Atqtli  rircusexdela*>' 

^<^jHl.ffiffftfilerit^T'  ^    tfanetaraftec .  aaott  hodUc  aftio  dencgarenir  e» 

edidVoPr«ori$ /.^irPrirw  7.yfc^.  Ergo&denc* 
AT,  nvB.  Nihil  cam  ooottiriaMcAdclaciotri   gaci  dcbec.cnm  poft  delatum  iufiaiandum  a&oc 


mBBUanmvqpaw  viicmiciataraqllftcliilBwNni  initte  ptioe  de  cthMMHfai  holnit,  diiA  odlKilaija»  't 

^flihaJucrfarinm  cogere  vt  vcl  iiiret vel  foluat  /.wi/.  lafiurahdum  illud  ib  eo  ckigerct.  Sic  enim  acci^ 

^im0idiilmi^i.mframfii/tr,  Qutvecdjpemitcit ioi^  pienda  necci&d6  fimt  v^ba  lUa  haius  legis  itig^  . 

l|i|ndimi.faacgiikiBBrhMifiamB<y tjwiiilii  f./llyr.  dlimiMaiiii  ioNMr  9t  ftla  i^itfiini  reqnentit  «c^':. 

1^0  non  poreft  vcmra  cileqatid  in  fiailk^fisii»  4i  uiumtn*  lurJmtt  cum  iuHorandum  de  calumnia 

lMtar*eam  qui  procciBtad  deiationemaklhittlM*  non  alitcrprxftai^um  itcqtubnfiexigatuc  ii8. 

d^fi  nolicsciot  ioraxe  dc  calumnii,fimilem  efll  le-  ^ni  oifairMdm.  Nec  pocett  adocconqueri,  quafi 

MiRentiinfKdieiiegandamcfte  a<fMooero  pcrin-  «liqna  ci  fiat  iht^,tn  eo  quod  iafiUtandUm  ah 

d^ ac  fi  rco  toriiturandigratiamfecillct.Dsc.Quif-  eu  dclatUm  habfcatUr  prb  rtttiiflb  ,  quod  videba- 

«uis  iuiiurandum  defcit  cxcrapatentc»  ^patro-  cur  habcndum  potiits  pro  nOn  dclaco.  Duo  cnim 

'  xiM,iacarcptiocdebct  <le  caluninia  di£M^.$.f«i  funt  qua:fibi  defall4a^catc  :  Vnutt  qtfod  pco<» 

i^rdndum  /«(^r.  vbiiacioncm  attulimus.    Ergofi.  ccireritaiidelaticnemittririaiandiiamccrtUsnolIc 

— "  fnccrc  quod  priocftccrc  iubctur ,  uoc  ipfo  dc  caliutuiia  iunirc,cttmtataenfiirct  aut  faredar 

si^noni  delarionetrfilirc,  quod  ncc  pottft  btiet^noaprl^CogipQlleidiiecAjMad  iurandoA 

itoco  ciii  hm  dctulir,fed  iufiurandum  reroit-  quam"prior  ipiea<?lor  d<  calilnia  iurallcri  Altcrum 

*     infirqucnccr  habere  iliud  pro  prxftito.  qaodpoft<ielacoihfa>fcpturaq;arcoiti&irandimt 

^        l|iipfigtatiam  ddad(»i}f  faccrciice-  f  fadlciifcB  ftifapiwth«W:lpfi>,qaod  i>  ctff iiifiandh* 

^lftu.iia^amitcnria  dcktiOiMliig^lto^  Mddonimcftitkii^ 
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co  qui  taci*^  remitterf  crc«Jirur  nifi  pnoc'  ms^lle 
videturnoaiatate  de  cahunnia,  quim  adaeiiSi* 
mmd*  K-cplRmHft  inate      /.yf^HM  ttgKlm 
ix,uif4t9k  m^t.  Ec  idro|>cni  Vlpianus  hu  dtdtefn 
ieiJiimi  wtnit«cnd  iiniiki»  •  vtappaieac  nj^fi^ 
infiaiaiidanAiein^ftJlinicaAoicin,  qaim  |ifil^) 
haberi  ac  (i  tcmtu(&t,  aJioqui  H  nec  przfiitapdl||i|(' 
iufiarandum  ucc  remt Ain  aut  hahendam  ^jiicm^ 
proremillb,  habcndum  aeceflario  eflet  pt^iM^ 
dehtol  ntnent  v$  Wr^.<^odautetn  heeiU^^r 
addit  banc  Irg^m  fiodir  corretflam  efle  propterek: 
quod  ex  NmiU  lufitifmt  Ctnftittttum  ^9.  i*kmf$ 
i»^UHi4|^.lietdS»4Nnelcantiim  imXfi^Xmt!^ 
inttto  lurctur  qualiccr  veium  lit  docuimus  ad4.il» 
<fni  tvfmtM4$m    lan^  i\  ante  litem  "Tn^ftfrfnyfci 
exora  iadiciom  «kfrfam  ittfiiK«o4«iabMNPlivflp[ 
deca'tjninii  itirnndiim  ccitquia  lufbiniani conftt- 
tuuo  &  luiliniancum  illud  iuliur^iidinna^^M 
caTtiin  non  periinect  6dad^  idnrtadiwfllwMih 
&inlil:c  ip:a  prxdandum ,vt  MA nali . 

)1  Pa  V  L  v«  tiko  )7.ad  EdiAnm.  '  H 

Anifefl.rcurpitudims,  ^confc{Iioniscil,nollenepUirare>  acciuiiufaii^ 


«•bimiua^inBace uraen  dc  calumniarecufat.  Cum 
iginii  4»Muioquai  f»4a  Sf.  ta^i  cit  nanp"lfit  ha- 

^l^l^hauLiniif «M I  /74Cr.(  ^Mfh  rAK/*  m4i/<f.  neccile 
cft,  tddatttmiuUutandum  habeacarpropcicftt^ 
co.in  pr^iudieinmadorisperquemAat  Mm^xim 
Bc  .irco  :  r*  ari  pofl[it[pofrLrcnira  d  vclleciu/lu- 
tand  .m  illud  calumiiiz  rcmiacrc  fuie  ezpieia^ii- 
nc  fjlccm  raaii  rc«.ufid-.iiD  ea,quc  diTpacaaimuc  ad 
d.  $.^«1  ivAirMiiiMjled  ac  cctwpcr  Prxtoremcogi 
po(Iii,vt  inrcc,  cxicf,dmt6nili  xi^.iti4i.&  dmuift. 
tuni  fimdih.  Idquecdquod  Accuiiiusaic  ,  etiaiofi 
non  fjctam  qaod  de  eo  ,  iiMnMo  nec  to  £iciac 
qu<>d  cbcs.  non  poflctcobcincrcf  x  l  fivimpuont 
|4 ^  ttm  fi&  mflittthfrM u/Jtr  tmpi.l.  luluniu  i{.  j. 
^^miiiiMmM.tmft.  Rc  mitti  erg»  tufiuondum po> 
Celtnon  tantutiicxprcfs^  vt  indlrmutu  lcd  eciairt 
umi  li  leculci  is qm d<  lUl  t « miare  prtor  de  ca- 
Iwnn  iufed  cwn  Imc  diiif  ronm .  qnod  eRpfefla  inp 
mifliovoluntatemcxprcflatn  liabct  t4  niit:cnri$:at 
Wcit»  fieci  inteiiigiiaciotuto  euain  nouOunquaai 


Rat  dvi  Fcri  potcflvc  vir  probus  Sc  honeihlf 
iuratc  nolit  ctia  >  u  bonam  &  iuftam  caufam  fo- 
Ucat.  Tan  6q  •cd-fticiliorcm  fc  pra^b:  acadturan- 
dum  v;u.in<o  h  huneltior  &  teligio^or  l.qsu  fub 
§$HitciQnti  tnftltC9ndii  ittfitt  Ncccamcnrcf.  riciuf- 
jtiiandum  vclit  pro}>tcrpcticulum,quod  incurrunc 
flli qni  tnnucanducn  retcrunt ,  vt  adu«r'inilm  ia 
propriacaiifa  nidi  cm&:  ttlK-m  conftiuiant ,  quo 

gtauius.&petiQul'')''^!»  dici  niliil  potelLcigoncque 
irpitiidmit  neque  confcflioait  manimhe  cifc,ilol^ 
leucciurare  neciufiutandum  rcftrrc.  Etquemad' 
modum  n^ioij;  modcflixcfl,fc^ccie  iuliurandtyn 
t^uimiurareVtmi.iihNf  25.$.i.jti)^uif  ^».  rM/llt.  i^ 
tani.iioris  pr  dcntix,  minoiifLjuc  pcticu  i  iurare 
velle  >  quam  iuliucandum  ccfccic,  non  igituc  eft 
4|»iid<iirfini4>i(eB  obttcfMnac  ti^|tfiittiiinim  % 
CerevclK.cu  nputius  inodclHx,&  prudenti^  cqn» 
jnndlamlaudcmrocieatuc  Djgc.  Supciftitio  000 
«e%'o  eft,  fi  quir mettt  diuinit>(|pHni< » nec  pro  ea 
quamvcram  cflclciattuuaccffl^nilavcttoiue- 
rc,  ^el  faltemitiliurandum  ic£rcrp  p^racus  Ut^.Ltjm 
fi^itnduttiii&d.l  tibtd  i.fuperiliiitionem  veto  cui- 
<yrfo«  nocere  xquiaaeft ,  qaimidtcp.qai  poft- 

2iidmimaui'  dc cjlumni.i  inculpatuseft.ncc  vl  aiii 
itf  •uftam  quccdx  ocqaiiff^em  vificri  poccil 
i4uc  adueifino.t|uem£wiciwiiccni  ift  cfs^  pco- 
pri  t  (  §  tf^.Q^  ttr.  4R.  ntnitt.  Facitergo  turpicer 
u  t  ^  ncc  lUiare.viMi  occ  lefertc ,  noniiaiCf»  ^ff^ 
iiff.>lenon  Volc^  mcoqiiod  lieevdkfa^iQsM  * 

ta.ntnfoluerc  fcdp.  rgrcin  litc  prolequco^a.vcdt^ 
io  maioct^pca  adHei/^riohic  q^itoqUe  pi|Q}>Mionii 

Siecir^vi^racia^  in^rpbje  jicu  l^b^  p^t.  i^^omo- 
O  MKcm  tfVO^^  pu^^et  f^teiv^iflirniionem  ad- 
nerlant  ,  qudm  &  f^U|iU».jttii(;(il}nuidum  nec 
jfubTe  vclic.neciVlStf^^C^Ml^i^^i^eciamrca^^ 
joreft  >aiMOT#jna/  non  jpoceft  (*tti ,  nM^ai^- 


uo  infpedlo,etiam  pciafquam fufceptum flc  it 
landum ,  vc  benc  contta  Accmilum  fiatcolus  1 

Swcat  cxlMifiiirtuiiMm  uSmi  Pr^ttrfnfrMi  Niil 
«cattiaiicrecuiandi ,  quomodointeiljgi  deb^ 
qood(ciiptumelli«i/.;Mrr^/rrr  ii.$.i.C  t*t  nr.vrc* 
eo  appaccc  quodilMdcm  luil^nianus  coniticuic  vc  I^ 
iiidex  rccuIatumtufiacaDdum  omnimudo  pr(ftaiij 
diim  ciL-  cxiftimaueru  Cxc  caufam  d  ri  nat ,  qu4& 
volcntc  co  lacramcDtum  iiccelacuro,iiccnimlaf 
«endum  clfc  i>Uco,non  vc  vulgofM||6fH»  qttf  nal* 
luis  fenfiis  lcdl'0  cfl  iiin  malii  Iegcreff«/<»irprol^ 
Uatt.  Erroc  eoim ptobabilior  eittSc  eaiendacu>Mp 
lecalMlior '  Hoc  len'n»vtpoSctfaidem  is.eai  ^mr 
t>it9  eftiuiijrandum>iiiudtecuUia.antcquifira^ 
^difp^tipadpr  bjta(it<  fcd  ripofteaiudcz4(4l9 
'  tiMMmad^robaucMt ,  hoccft,  omnimodoinsri» 
dum  circ  I  ucaueiitjiuiiniMAiliim  exiode  viikattif 
icculil(um  concra  voluncatem  iudicis  ,  &  conlc* 
qiicnierts.quireculauic  habcaturpro  confcflbes 
Haclcge,  litd  non  /eiupec  adprobac  delacionem  imif. 
dcx.quia  yariarpoflunceflccaufx  inllidlmc  recii- 
iandiiunliurandi:  Quas  hic  Baitoluscoiigetudiii'^.. 
geiK<^^|iqu«ado,iuquic,ex  pci  fona  fli  iimnii|  iiii|if 
in/.i7.|  9tt.&  l.tuTer\yi  i  fkp.Ali  jiundo  ex  peiSS 
na ciusctiid«fctciiii.;4.>.f«^iii«  crfiq.ftf.  ItemW 
qualicairlociioqiwde£rrnirdiiweri.vini^^ 
dionii prop  rtra;  fi  cihs  lir ,  vr  ex  ca  coiiucniii  UT» 
q>icacu>cuid^icituciuiiucandum,  vtin  CpccieLfi 
p4mmif  i6m4  Auc  eriam  exeepcionis ,  q^.i 
ajnpiiusnonpoflit.vc  in  IJn  cmunMm^.  " 
Jtl^.V^^mm»itma.ptuia.  (cem propter ignc 
^Mi.vcidiibiiatio^m5ius  aidcfcrcuci./.{4.j  _ 
M*  flrWMfcli  [WiiHihim  iit  nealiopofteit«g«y . 
,iepenarium  dctegacur  trgmt.  l  tltkt  it>.  fnpr.  autu 
Jfocuriiia  eHec,  vc  ius  lilius  cui  luiiuranduinjdel 
fistar  ,  atnjwwna»  minucrctur  ,  vt  in  CptaM 
ttm  qui  ;o.  m  frtntip.  fitfr.  aut  fi  cmpcor  conucn- 
cus   ym^icauonc  vel  Jh^ychec^a  maljc  Jk. 

,  vt  p^et  ^^^^^Qpca  ie  ■niiliftiBc 
r.TpyyiiiiHii  liiJircljttomi^ 
-tejrtv---  adueriaiicaf' 
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aduerrario  fa£ki  vinccrctur  cx  l.fidiilum  56.  S  Jicem- 
pnmiftnittfr  Dttuitl.  QMnimqaaTnvcrcornc  cxcm- 
plum  Iioc  [carar.i  cmm  luis  lociscta(^uimus]noh 
llt  Olus  acoimmodatum, cmptor  cntmqui  rccu- 
(anJi  iurifiur.imii  lobm  illam  c-iufam  habuit ,  vt 
poflqiiani  rucci:buinct,3gcrc  pofTct  t'c  cuitlionc, 
cum  ruccuml)at  ciilpa  iti.i,  iilurando  potrraivtn- 
ccrc  nulliwnpoft  coiidcmnationcn?  rcgrcilvim  lia- 
berc  p<'tclt<'j  Lfi  idet  ^ytad  tit.Lfiebhgjtti^.  C  tid. 
l.txitfttoHt  6j.infr.Dt fiJtiifff  Qu6d  fincc  iurnicpo- 
nait  finc  rciupulo,ncctcfcxrcvo!uit  propccrpcri* 
culumliiisamut.n  >;c,adhuc  tamcn  non  c  rct  cai- 
pa,cum  tjnto  ccrom  ttcm  ;imi[:ac,qut  fiiu' aran* 
dum  rc:uliflct,vji)ccrc  fbttaflii  ^  ocuillct.  Vccquod 
aducdarto  mrantc  cxrelationc  vidViu  fu.flct,rac'> 
liorcm  ipliiis  caufam  fa  cic  ;  otc!f,ci!m  nontomi'- 
nusagrrcdc  ciui^iunc  po(uillLt,fiquidenunuicum 
diticichic  ciUu^ab  iUoqiio  qnis  ex  conipujmno 
fuo  fucrstiondrmna.us.dcquuint/  impromi 
fcro.  Nan  comjvoii.HlLim  habet  cau(jm  meic  vo- 
lunca^iam  ,  &  quxcx  arbitrio  compromiucntij 
pcndct  ,  cuiiiiurc  ciuth  &  vctcre  &  noiio  iim  tus 
ncmoad  cu<npr(jmiitcndumcogi  polTit  Ac  tciatio 
hitifiurandi  b.'.bc,'  c.^ul.im  nicie  1  ecc.iariam  cum 
fsqut  ncc:Unuc  vulc,  necfuccumbcrc.non  iiii<  lis 
cugattiruiliiuandun icferrc,qtiam  iscui  rcfcicur 
iutatc  d.Lgcneraliitr  ^  1  C.Utctit.  Scd^<  e:nptori  huic 

Eotcft  iinkUtari,  cui  non  mclius  libi  piolpcxert 
ludato  uiius ,  oppor  uniijs  auihore  liio  vcndi- 
toie,vt  catifam  )utciurandudccidi,vcl  patcreturi- 
pfcvai  pioliibcrct,  ncc  mcmptoi  m  pollca  con- 
dcmn.iuonureiicercculpampuircc  Qind  ergo  fi 
talis  calus cmcr^at  in  quo  scui  dcl.1t  m  luliuran- 
duin  cft,  Uiare  (juidcm  polHr  fi  vchr,  icfctrci.imcn 
non  pollit .  nccit  inaxtme  vclit;  fortei.iuod  fatilum 
dc  quo  iucnndumcll  ci  cui  infiurandumdcfc.  tur, 
fit  cognitum  dt tcicti  ^c;6  incognituin  ?  Hoc  cnim 
(xpitis  in  pra-i  conring  t  ErnJ»;cx  piagmacicis  & 
intcrpreribusn  >llri$alitcr  /cnriutit.  I  >ubiraiioncm 
lacic.quianon  aitPauluj  in  haclcgemmifcftx  tur- 
pitudinis  &  confelTioniscfle  noltc  iiir,!rc.quod  nec 
vrrcd-ci  podct ,  fcd  a 'dit  net lofiurMdum  rtftrrt,itA 
innucnsniitil  im,  utari  puile  illi  qui  iurarc  non  vult 
Ci  uifiuranilu  n  tcfctrc  non  pofTit.  Scd  tamcn  mihi 
contra  U  ro^  ei  vi('  m  eft,pctindc  hunc  fucctimbe- 
rc  d cbcrcaifi  nec lur.uc  ncc  rcfciTc  cum  pollct  vcl- 
Jct.nequccntin  vcib.iEdictificconccpcafunt,  Fum 
iquo  tufv'  ^dndttwptttiurytut  inrtrt  aut  rtftrre  cogdin  aitt 
folue*e,lcd  iHiilarclationismcntionr  titHJlutiurart 
logdm  aurftlutttd.k.ait  Pr*rtfr. Qiiod  autcm  ci  dcfcr- 
tur  iuliuiaiuium.datiir  ctiam  t.icultas  tcfcrcndi  fi 
milit  non  tatnex  vcibiscdidi  fitquamex  factlita- 
te  &  iiidii  g'ntia'.*rxtoii$,vt  is  cui  iufiurnndtim  dc- 
latUiii  cft  niinus  ardetuc,&  ci  qui  dciuiiczquc  con- 
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fulacur,unquam  conftituto  iudidfn  caufa  prbpria 
vt  diximuiadd.Li^  pardgrapb.  daturdUitm.  Cxte- 
njinfacultas  ilia  icfcrcndi  ujtifiurandi  ficuci 
ad  alios  cafus  non  pcrtinec  quam  quibus  icfcrri 
iafiuranduin  poflicvt  fcmpcr  lu  -ponantur  tcrmini 
liabilcs  cx  /.  furar  •.$.}.i.fiipr  i  a  non  extinguit  pote;» 
ftatcm  cdidlt ,  hoc  eft  lurandi  vd  loluendi  necc/fi« 
tatcm,fi  qua  lie  cau lefcrrt  lufiuiandum  non  pof- 
fit,  Nilrilticeigo  intcrcrit.  an  \s  cui  dclatum  iufiu- 
randum  cft.rcfcrrc  illud  pol|it,an  noii  podir?  Nihil 
pcnitus  qiiod  ad  efrctihimrci  atrinct,qui.i  viroque 
cafu  «quc  Ihccumbit  is,quiiurarc  non  vult :  Scd 
qaodad  caufam  cnndtmnacionisactdiec^  n'  ilt  .m 
intci-clk.  Non  euim  maiiifcftziurpitudtnis  &  conJi. 
Rftloniscftnol  eiui.ircabfol  j-^jncc  pio  confi  ifo, 
autpro  imptobo  h^bcti  f)ytc/i  is  qm  cxdcliiii  rc 
imarc-  noluit.  qium  u  perindi  (uccUii.bat.qui  1  e- 
6id  w^cimpcno  l'r«toris  htist  ic.-rc  noluit.  Soluac 
igitnr.quia  cx  diubus  cdidi  p  rc.biis  cicgiflc  h  inc 
vidctiic  I  limquceftfitxdclictoquisag  nsiufiu- 
randumad  ertariudctciai.  Ntc  ;nim  ;c fcrr  il  ud 
p<  ceft  nccco  m  nu;  .amcn  'Utandumrft  vtdixi- 
musadd  §  da:ar  ant-:mt<J  MjrtrBtti  ■  i .rlt  &  I  gib  fqf, 
inff  Rff.jiuei  .bi  ratiuneinhu  us  !u  is  .  t  ulttntis.(5c 
fpcci  ilior,  mq  .  i:ii.qiu:  a  viro  dc.Ailfiino  lacobo 
Cuiacio  all  tacfta  J  Pau'um  in  hunc  locuin  Caue 
aiitcm  nc  cu  n  codcin  Cuiacio  putcs  m  (\>rci<  hu-i 
ius  lcgiscum  qii  n:c  lurarc  viilr  ncc  rcfcrtc.hoc  i- 
pfo  habetidumcfl"  pro  cink-lf.  3c  condcir.naro. 
Pronunciaiio  cnim  nccciraiia  cll  &  condemn<ttio 
fcqui  dcbet.vt  rcCic  docr c  S/rr.rx  Ltm  qui  deUtorem 
19,  infr.  Dt  mr.fifi.  Sc  cx  co  Jcm  loco  pi  obat  hcrr- 
dcm  ilhus  qiii  ncc  iurarc  vobit  nec  rcfeire  ,  noa 
poftc.qualicondcmnatihcrcdcm  cxciufmodiprsc-i 
fumpta  confc  llionc  coniicniri,adc6  -,uo  ncc  con- 
dcmnaii.Illud  dcnique  notandum  &  vciiflTiniuni 
cft,  quod  circ.i  caULis  rccurm  Ji  iutifiurandi  a  Jdit 
Uartolus,  Pollccci.un  in;erdum  tccutari  tufiuran* 
dumproptcr  qualitarcm  &:  modum  dcfcrcnriiauc 
rcfcrcndi  ex  did.  L  uifiurjtndum  <4.  §.  fi  dt  qual«alt 
&  parjgrapho  non  ftmptr  fupr.  Suauis  vctb  cft  .Ac- 
cutfius  nofter  qui  notacjn  iUis  vcrbis,Nv//«  ne$ 
iurart  ,  nec  uifmraadum  rtf.rre  abundarc  vnam  ne- 
g.it;oiicm  ,  ne  alicqui  d;ix  nrgationes  ,  incjuic 
Baitolils,xquipo[lcatit  aftinnationicx  Ldutbm  J7; 
Dt  vcrb  fig'!tfi(  E  fuauior  iJein  Ranolus.cumeui- 
tandi  huiusabliirdi  gntia  /ic  ve.bahxc  intcrpre- 
tatur.vt  in  co  q  lod  Pau  us  mnelle  lubinrclligen~ 
dum  fit/t/fK/^r  cx  paiterciimquit.  Nam  cxparrea^ 
(fVaris  vtdct  fuppletionrin  ha:»c  fien  non  poflci 
Nimirum  noiiduin  viderant  bom  viri  e^egantiat 
Manutij  .quT  doccntcx  plcrifquc  Ciceronis  locit 
in  huiufnKidi  locuti  nibus  du.is  nrg.triones  nia- 
gis  ncgate  Si  elcgantius,quam  /i  vnataniumc/ret) 
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quiscum  dcbitorc  fuo  pcpigcrir,ncabeo  pcciihia  petcretur,  fi  iuraflct,  (e 
*^c.ipitoliurn  nori arcendifl'e,vcl  aliud  quodlibctfcciflc,vel non  feciirc,iTqLJC 
iuraucrii:5c  exccpiio  iurifiurandi  dari dcbebit ,  &  fbluium  repeti poterit.cfl  c- 
nim  lu  conuentio,n  c|ua:libec  caufa  in  condicionc  iurifiuraadi  dcdud^ 
fiicrir. 


Tcjm.  iii. 


I9t         ANTOm  ffaf(#Ki  I^MK)^AL^^^ 

:  ^  qaom6do  iannrandatn  roUit  canquath  qaod 

^di-jt^fiUteiimddtitfire^  bcatvm}nouatjot)is&dciegationis/.fini 

.  .  i,vt.fifrJt^m<}ue acciftUMnii lfnx.inf.8cm, ,  ,  .fy,^ 

;  'R,AT.DVD  C6n JidonesiurindiiinptoMrttur  k  rionistt^.^/.yf^.i  f.yi^. ctfi  noti potefthoc3ie^3i 

il^ncoie  tanqaam  iupetfltUMdeoqucminushun^-  ^cia  Jiuiiisi^j^ia  qua^non  proponiiiu 

4Qx,obiaiioncfs«bvlpiaiioallamiiil.i  ^  —  . 


.qiufubtM*   dlentf dedAMicMnelab^iupadhinideiu 
duitM^ji^MetniicMjiit.  £rgo  fi  qaiscain  dcbico-    tendo  f^damdioHMuiic  ,Ttpcofndc  aon 
te  fiio  peptgpiit  oc  ab.co  pecunia pct^etur,li  iura(--    Sc  poccftas  huius  iutinuraniji  maior efle 

.  -let le  Capitoliiun  non  aicendtfle vcl  aliud  quodli»  ^  de  quo  intcrponiiur  >  ad  putificaniiam  < 

Iwt  ^ciuetrel  non  fectlle^rque  iacaucric.nulkne-  iq|niatur«iiu  condidonciiv'Qsijpoii6  pnii 
qnc  condicionis ,  ncquc  lunfuuandi  haiusratio    non  nfgo  cciain  pafii  excepnoncra  pode ' 

habcci  i  i'rxcorcdebct  ,ncc  pruindc  potcA  cx  hoc  habcic,ieil  carcs  nion  exdudu  exccptioi 

iureiurandu  dari  cxccptio  paCli,  auc  inipc  iiri  rcM*  jtttandMMniiloianiiin  cafu  qaointani 

titioroluti.  Dtc.  liiita  cft  conucnjio  li  quxhuct  c-fctf^jcionc  lliic:  paiflihuc  ahadc quaiisetai; 

xauUmcondictooctn  luiiliuiandi  dcdu^a  fucrit:  tat  Batcolus,  iediiioctiainquoiis  nBiii,daa^^ 

idbrandam  enim  yt  in  peamits  iia  &  in  ceteni  (ec  luflidtenimmetaslicis  ad  mraodMt (km iSk 

rebusomnibuslocumhabcc/.rfl/i«WH//ff>M54 m^ri»j-  cranfigendum  l.i.  C.  dt  trtr.fA^}.  cum  mfiurandurn 

tf.ftfr.  Eigo  & iucc  conueniiu iulb  vidcri  dcbcc,  ti anladltoni  compaictux l.ujii/f.bKtU,  Necv^iB» 

"n  (ecuco  iuieiuraado  8c  excepcio  danda (ic d  qui  puco  quod  cam  genendner  moner  Bart.i)ap icim 

iiiCBakflclUutircpctitin ,  li  cum  cucus  c(l'ec  cxcc-  daninhocTit.dcalioiucciiirandoqujmqnMlvH 

^ticHieperpecua  lolucrit  /.  gaim^r  »nru;  40.  nfrt4$  per  hte  dcferacur  ,  nili  iQtctiigas  ctiam  dc  iiiefiinM. 

<tnA.iiuUb. £xccptio eniro iuriiluran  ii pci^ctika ell  ra.Sarisenimeftmacetiamhtisiubctic , &  vec^injlr 

LpT9x.tnf.fitia  &fs8itiJKf,dt  txctpt.  Nequecodicio  iur.indum  conucntionale  de  quo  in  t  itffmi  mium. 

lizciuiandiaPia:torcimputbatatrt.cu!nic(picrat  qued  ij.fu^.  8c  alibi  cam  (spein  hoc  tit.  deferri  v| 

cempusprztetitumnonlutuiu..  Aljudcnim  cilcc  fi  t'hinniumrolct,iicutexcraiudida,itaficanRii|Mi 

(eondiaoituandiadaliqaiddandumaut  f^tcicndii  litcm.fcd  n on  ante naram maceriam iicis  Qti^^i|||i| 

collatain  rututamcnccquia  fiuhccrctid  d  tivcl  tcm  Accurrmsqueric.fipiomi^crimtibi  decemfiiti 

fieti  nullo  de  ea  tc  intcr^oiicu  i  irciurando  ,  non  ea  condicione.  li  iuret  tc  arccaltiium  CapitoliMl|| 

minas qoim  ia  vtdmis  volancadbiu*i  qoibus cd-  dc tures an ex  iureiuan^ ifto nafeacata^toim^) 

acncjoncs  intcr  viuos  fcpr.Mri  hac  parccnoii  de-  pnclo,abhuius!c.-;:.fj)cc!cahcnumcft,inquavti**' 

bcnt»  vtfiaitoittsconcluait  iecundam  Accuiiiyn-  dem  Accuiiuis  latccur  »iiiccrpo||icum  ecaciuiiiinii^ 

nrpcetadoncm  ilecacns,tienio  enira  ftipeffluoitue>  dum  ad  escipiendum^onbttM       ecfam  ail^ 

ncldooiiecari  dckct  d  l.ijutfub Mndume.ficwu  ncc  g  iidum,rcd&pugnataimeoq^Hldiximus,coa[<» 

fnpctuacua  cautione  IJtuQtfuUti»  i^Mf.9tl^4t,fut  diciones  iibs  iarandi  dealiquatefadenda,iai{ir6* 

fideu.ftrM*nd. c»uf.  (0$ut.  Eflcc  «ntem  fiipeiflunta  bana  efle  i  ?tttbon,txi.Liiuftib  fitduum ,  vt  pto* 

iaiiaiaadtna  fide  aliqua  re  danda  vcl  facienda  indefluitnmricquaerereanPrztoc.cuiusefta^tiani 

pt.iftari  dcbcrct ,  quandoquidem  idipfum  daii  nesdaic,a<ftioncmdarurusfitexiurciurandoquod[ 

\cl  hcn  fufHccrct  d.  l.quA  fub tmditmt.  At  non  ipicedido  luoimprobaucrit,plinc  lccutoirapJ»# 

eftrnperfluamcum  dc re  prxtcrita  ac  iam&dain-  ..InencOtideft  tfinonuntibniuraueris  te 

randum  cft^qux  proindc  Hcii  amphus  nonpoceft,  mm  Capirotium,fcd  eriam  icij  fi  arccndcris,  dtf* 

&finlficttmp4tn$6.Cjuinmuarfruifqttttudu.^x-'  bium  nun  cUqum  iiat  contra«^s  mnomii 

iiam  ver6  exceprio  tfta  ijt  an  paffi  aa  ioriitttiandi  <^  noo  taiii  dcoouianooe  ^aim  i  (aAoii 

noftri  dif|-).ri3t.qu3muisrul)anHscamianfiurandi  tmmobligationis  accipic  l  \  .vifr.d(rtr  ft 

cxccptiuiicmrficdicar,magilqucprobancvtiitcx-  r*h%.i.t.Criquoi6fM4mt»fTJtfrdftrjf 

cepcio  paclijficquc  intcrpretancor  tctbaiOtl^i»  qnercfert  meo  ittdidQ,an  cootrada» iniini  fii Mrf 

cr^fi0  iiiTtfiurd>jai  duri dtbtbit  ,idi  fcriptum  eflct  txet-  fi  an  pcr  pf,idcft.an  coiidicionc  adic»5la,  an  modiH 

ftitpuibtb  tiiSMTmUbatt.  C^uz  inccrpcctacio  ccrte  dtu  quemadaiodum  diftio^t  Accurfius ,  kd tant^ 

tiormihiindetitr  ^ntmTtprobati po(1it,ciim  pa^  an  jmplementamfam  lecumm  fic ,  necne ,  de qoa 

^  &iufifimandicxcep(iones  diuetlx  linc  d.  l.txU»  nmen  laciiis  traftjndum  etit  ad  d.  l.  uMurnlii ,  - 

ftitrTti  •.deexcept.  quamuis non  valde  diflinidet  in  confjndamusomnia,ii  cum  Baccolo  tradarum  ii- 

cfFcclu ,  niii  quod  padlam  nunquam  toliit  adio>  lum ,  dc  contradibus  innominatis  qui  p^  (c  am« 

mmipfoiaca  i/iMia?.Sfito«f«MtM!^JrfMA  t^flimniaediflirilliwdicft^intcilttMiiM.^  " 

'40.1oiMlibio  i^iDigieflKKam.  ' '  • ' 

TVfiuianduitiiclcbitoiticxaAum  efficir^vtpignui  IibereturscfteiiimL 
-l^tilationi  fimile:pcrpetuam  cend  ezceptioafeinparitMdcirco  pQeiiam.( 
quepetetitetoctedttorem^kexcepa<^linimom  oponetatfolutum  t^p. 
fonHl^^Vtpotec^idterpofitt»^'^^!^  ^ 

•  'M-r"*?     ■     i.  '  ■  V 

. «aiplacedcquadelatum  fliit/./4/7«r)6.  vbidixf* 

AdUtii»rHiibtm  kdekH^ei^6.         '  tens/Sp.Aiirtlr.^.  Arquipbaic  lu!ianusinhac  le^ 

cxaQumfiiifleinfittrandinfeftdebicore  fuperfl^ 
KAt  OVB.  luautandum^avnareddatum    bito  non  fupcr  pignore  ,  crgo  quamuis  dcbitor 
**JI?^"*  jf^^V**!?*  inraueric  fe  nihil  dcbeia,  non  poccit  iuiiurandum 

taS^^kM^Mm^  |«0defllMJibe#i4^^ 
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iflhil  iuratum  fiicrit.  Maximd  ver6  cum  nonfir  no- 
Uiim, vtfu,innioca  quoqae  ptincipift  obligatione 
pignOs tamen diircc  l.i,C.dtluit.pignor,  ranquam 
qiiod  raciram  illam  habei  condicioncm  Ci  pecunta 
nonroluaciir  aut  alitcrronntnine  fativfjcflumnon 
cntlgrrge  t  ttuminfr.itftgnvr.t.ftum^.S.omnitfetU' 
nu  infr.dt f'»naTAi.4{l.l.ftr  * . i  dt  txctpt.  rtt  tttdu.  De  c. 
Cdm  princ!palisobIi!;aciu  Cublara  eil,acccnoriam 
quoqucper  confcqucntias  necellarias  tollirmni- 


conueniarur ,  molroque  tutioj  Itberatar  ptt  exce» 
ptioncm  vel  ob  hoc  ipHim  nedeapiabus  iurisfru- 
/ba  difputandum  fit.an  iproiiirc  Mtlibcrams ,  vtin 
i.^uiftTuum^A.S.i  dt ohltg.&iUli«n.f icn  enimpotcft, 
vc  i$  quoq,  qui  ipfo  iurc  libcrarus  eft,  de  faclo  ra- 
men  conucniatur  agete  aftorc  finc  adlionc,  quam- 
uis  iure  id  ficri  non  poiTtt  l.fipuptUi  6.%.vlt.fupT.dtU' 
got.gtfi.l  qnotui  9. & gtntrMittr  dt  ddmm.  tuttr.  Eo 
namqucpcrrincnc  cxcepriones  omncsquas  noftri 


no  ncc. (lc  cft Uttm pnn»      i  ji.dt rt^i.Liur. Lfi fide-  tfscunt  cxcluit  iai  iuri* agends  vt  illa  Agt  tum  Getm" 

iitffm^  /»./>r.i<<iifli»:quaiijcftobligatiopignoris,&  tUMo : ^odad te likrMtdei hjtbto ,  tudnontntertft  tiU 

fiilciuflbris,acccdittnim  vrraqivobligatio  prind-  ronconpttit  Ailte,  Sc  li  quifunr  finiilcs ,  auc  iifortd 

pali  obligationi  iiue  nacuralis  iiia  fit  fiuc  ciuilis/.^.  obreptum  fir,I'iictori  nulla  dclatipr^ftitiqueiunf- 

v  fr  dtpigntrJ.^.S  tlt.i>fr.dtfidtwff.  Acqui  cum  (uper  iurandifaAamcnttonc ,  fiuc  dolo  malo  id  racitum 

forcc&principaliobligationt:  luratumrft,  tollifur  fit&  ad  circumucnicndam  Pricorisreligioncm  vt 

corapiincipjlis  obii^acio  ,  quia  iuiiuran  luin  Vim  in  LDiuus  Hddrur.us^ydtTttudtt  Li/iutto^.S.ptn.vifr.  dt 

habctacccf  tilniunis,qux  licctimiagi  atia  tantum  rtb  ttT.qutful/tutiLfmcpctfi^kt  rgnoranuamfifortc 

k>Iutio  fit&ciu-liv.eundcm  tamcncffe^ftumobti-  hctes  iliius,  qui  iufiiir.indum  dctulcrar,  ignorani 

nct  qiicm  vera &:  natntalis  folnnu  aJ  obligjtio-  ddationcm candcm aiilioncm  inftitucrit,  foitadis 

ncm  omn.em  tolicnd^m  &  nan:ralem  &  ciuilcm  /.  cmm  contta  illius  qui  iuiauit  hercdem  arquc  fa- 

fen:ir.fr  dtfJut.S.i  lifiii.quth  v:od.ttUit.sl/iig.  Ergo&  dltim  defundi  ignorantem.  Eft  cnim  fadli  alieni 

faccrcdcbcc  lufiurandum  fauca  dcbicorc  cx-.-idtum  probabilis  (cmpcrignorantia  Lvlt.infr.  Pro  fuo,  In  iif 

Ttpignus  Itbcrctur.quodnonnifi  accf  (Ibrinmeft,  maxime  quiinalcciiuslocum&iub  fuccedunr/.^«i 

quod  tamen  non  libciareiuk' ii  vcl  natui  alis  ob-  in  Mtierim  ^  i.l.mnpottftimpTokiu  99.de regul.iur.  Niliil 

J:gauofupcic[rec/.(/<iif»r 59  i»;jf>.j//5C.r«tf//.fi  vcr-  igrur  vcraccum  quiipfDiurcpcriufitirandumlibc- 

ficu!uinil  um  irtincjs  qucm  taracn  ur<  prir  um  cf-  r  tuscft.xquc  ac  pcr  acceptiiacionem  poQic  ruerl 

fc  nosin  Con^Siduris  d<.ciumus  renunettrgo  propttr  fc  cxceprionc  fi  cam  a  Prariorc  perar ,  quam  exce- 

f^iiu  ndtiirdtu  oUgitio.  Quam  in  propofitopcriuf-  ptioncmmcrito  lulianus  ait  clf,-  pctpctuam ,  quo- 

iucandum  fubl.ita n  c  itc  \tI  cx  hoc  m.ixim^  intel-  modu  enim  polfct  cfle  tf  mpotalis  m  co  ,  qui  ipfo 

ligimus,&cx-/  p/r  t>.fr.LStf(tiain dut  Pdmpbitnm  iutcficiibcracusPid  eft.inpcrpctuum  ficut  enim  ius 


«dtuTdlu defolut.  Ncq  ievcr^dc  ^jcaut  Accuifitis 
autalius  ^uifqu.midubitJt  ,rcd  t.tmumdc<>bliga- 
tione  auiii  qii.Tm  ncgat  Acairfius  &  pofl  cum  c*- 
leii,  xqu^  tolli  ^5C[  iufiur.-indumvt  infcrant  neca- 
A:oncmpri(lin.i'm  tolli  qoxnafcil  rc*ciuiIiobli- 
gntione.  Qtiodiamcn  dnobis  iam  Ixpius  rcfuta- 
tumcft.caputirtimum  rationc,  qnod  lufiuiandum 
&  nnuationis  adcoquc  dclcgationis  vim  habcat,  & 
folunoniscx  /  ijiti  iHrdffei6.i.vlt.(nmLfttj.&  Linduo- 
btn  z^.S.i.fupr.  Itcmquc  vt  in  hac  lege  (criptumcft, 
acce|  ti!acionis  dc  qua  ncmodubititquinobliga- 
tioiicni  omncm  'ploiurc  pcrimat  &  na-ura!cm  & 
ciiiilen-ijin  qnomaiorispotcftatiscll  iufiurjndumi 
quam  rcs  iudicata  qux  oblig.itior.cm  h.-ituralem 
rmIUimodopciimir,ciui!em  cro  non  nifi  cpecx- 
Crptionis  idi.6i.jni-  nrc  pantfoluti  rqictiiionem  /. 
Julid"tts  vtTum  dtbtterim  .'>o.  infr.dttondiS.  ittdeb  qtiia 
rcs  iudicit.T  noh  liaiti  iufiurandam  <  xconucntio- 
ne  proficifiiturfcd  in  inuitum  tcdd  tnti/./.  tjntiu- 
rdffiiC^  vlt.t.tnttrfttpuldrrttmS:  S  i.rfe mi.et/ij.Ncc 
ad  hunc  cafum  pcrtiner  qnod  obiecimus ««:  d.Li.C. 
it  lutt pig».  &  alns  (tipridKfth,  (uppcmunt  mim  ali 


noftrum  pcrpctuumcft  ,  ita&  quicquid  ipfo  lurc 
fit,inpcrpctuum  fif. 

b  Idi  int  pacttdm  quoque  petenttm  creditorem.  R  a  t1 
DVB.  Ciam  ptrna  i  romifia  cft  pcr  ftipulationcni 
£ncc  cnim  nudo  paiSto  promitti  vnquam  vtilitcc 
potcft /./f  ferutu  i.u:fT.de  fauxxpott.  ]niliil  aliu  J  qux- 
rcndum  eft  qUam  quarnam  fitquanftas  &condi- 
cioftipulationis  cti.anifi  nihil  intcrfit  ftipuIatorisT. 
fipututto  ifid  ,i.S  dtitTide  vtrb  obligdt.  autctiamfi  mi- 
niis  Lvtt.  v)fr.deprt'»r.fitpulM.   Atqui  iuiiutandiiiri 
qiiod  crc ditor a  d. bicorc  cxcgit , &  dcbitor  prxfli- 
ticnon  aliudcfScere  porcft,qiiam  vr nihil  intcre/ie 
dici  polTit  acdicoiis ,  qui  iieccrediror  cfic  inrelli- 
gitiir.poftquam  iuratum  cftnihil  dcbcti.  Eigo  nori 
potcft  infiurandum  facerc  qnominuspoenara  vtiii- 
icr  petcrccrcditor  idcmqueftipuiotorpofilf X)Eci 
Pccnx  quoqi:c  obiigatio  (icut  &  pignonsaccetlb* 
ria  eft.ncc  proindc  potr ft  fubfiftcrc  lub!.Tt.i  princi- 
p.iii  cXTCguIai/  /.i»m^rin(ipif/ir  178.^« fc^.wr  Lftbouii 
mirtum  (itj.tnfr.devtrb  obttg.  fcd  tollitur  coipfo  mo^" 
do  quu  &  prinripalis  aut  ipfoiutc  aut  pcr  cxceptio- 
ncm  ,  (ublaraergo  principali  pcr  iufiur.indjme<*' 


icjuim  adhtic  obligationem  (upi rcirc  fiilrcm  natu-  quo  nafcitur exccprio  perpetua ,  tolli  quoqufc  per- 
ralem  cui  pignus  polUt  accrdcrc  &  dc  atJlione  lo-    (cciltionem  pocnxncccftc  cft,f.<lccra  ope  excepcio- 


quantur,  nun  qiixlicpercranta  rpio  lure,  (edqiiq 
(11  fummota  vcl  (iimmoucntlt  pcr  (-rxfaiptioncm 
aut  aliamcxccptioncm. 

a  Prrprrndin  ttrri  crctptionemydrit.  R  a  t  bVB  Ex- 
tfp-.io r.iiiil  nifiaftionis rxclnliocd/.  i.&Ytnfi  dt 
tyUpi.  Aiqiii  ii>iiiuanduvt  proxiivi^ disimus,tollit 
4\'  petinrt  jp  o  iitrc  a(fliun'cm,ficur&  ciullcm  ob'i- 
J^ationrdi  cx  qu.a  adionafctb.itur ,  Cumfitfimi'c 
acceptii.uioni.  Ergoimphcat  coutiadidbonem  vi 
pitiaicnaiucxcciit  oncn-i.  Dfc.  Qucmadmodum 
i-icoi  d.imusadlionciti  hi  ilto  magisdamusexce- 
rtioncm  /  in«ifi«  156. f.^.  dertguL inrJ.t.  $.  u  dttttm  dt 
fttptrfic.\x.2.^  isqui  ipfoiurc  Ifberatuscft.mulcoiTia- 
eis  hlirrand itv  cl^ .  per  cxccptioncm ,  fi  qiio  inoti» 
To.ii.  111;  '» 


nis ,  nam  ncquc  potna  ahtcr  vnqiiam  dcbctut  auc 
promictituf  aucpetttiir  quam  fi  ubligationiprioci- 
phll  Kon  fatisfiatnccibluat  dcbicor  quod  deber./.jl 
fdHoqno  pamm  1 4 .  Cod  de pdH  Lniidd  SC.  de  contr.  & 
(ommtit fttpit\dr.& d.%.d\ieii.  Atqtii  verum  eft  debi^» 
torcm  non  cfic  amplius  dcbttorcm  pollquam  iura* 
uiifc  mhil  dt  bere,  cilni  iufiurandiim  pro  veritatd  . 
h3b'catnr/.«.>n^i?o.  $.p/f  &paff  fupr.  Nccigitui  ' 
poenam  viiam  dcbcrc potcft obid,  qiiod  non  Ibl- 
ucrupccuni3m,quamnon  debuir.  . 

c  (•ff«/i/ftfmr9fn/K»rf/?.ll  At.oVfi.Pottftfieri  vi 
quis  tutusfitercepoohcperpetuR,  vrputaScnatiif- 
conlu  ti  Mac.'Joiiiani  Lx.tnfr.dtexctpt  ncctamciifi 
luiulit  pofliuc^^lcrc  /.^Ai  tMtftUMm  ^oMfitutiii^  ■ 


luliftniiiec  MNtar,csmpecHnMm  debeMf^te 

bona  conftaitio,  vt  c|ood folnmiti  cft  adcbitore,  noneciamdeijrcpignoris  ,  de  quuncci^tid 

qiii  iu<aiiit  fe  nihil  debete»  idciECo  poilic  rcpeti,  rur.  Alucnifneilai^dcrocceqoxfeiiQoala^ 

«IDi^drcrpcruiinliabeataiiMMartndoeKceptio-  Sccliteaain  pctfentii^JebfcBrit » thfclyijMi^  , 

ncm.  Dec.  Exceptioncs  pcrpccuc  fiuKdup'icis  thccariaqufeftinttm.&dcquanonquercbuM^ 

^encniMuxdam  faQprabiles  quas  faaor  excipien-  Ted  &iong^  al  la  qu^iUo.eft  de  Ibiud  repctiaQiMb^ 

& faBWjiiaWt quate tft CTcepoo  SenatiifeonfiiW  temquc  de  pccnz  pe^korione.de  qniiHujiMt 

VcIIcianideinceil^l&onibns  nmlieTum.-Ouxrlam  conrroucrfia  vUa  ciattempore  deiati  paMdmHl 

piiofx,  -indoAx  fblicec  poous  odio  ocatioflun  iunliurandi.  JNoaigicor  id  adom  vidcn  potrtt 

tonmqtiosoppondtur ,qiialjscAcxceptii>M«et>  ciiunlooflBtKoncTfiaquacde  pienore  fieci  pociani^ 

doniani.Qnx  (unt  priotisgenerispariuncfoluti  re>  nccduin  tamen  fadaerat  difcedetecor.  Dac;Oi$f 

peiitionem,  non  ctiam  cacteRc  d.L^  exitftitnm.  trouerlia  de  iurc  iortis  &  debiii  principaUi  incm<' 

Poccoexcepdo  pcrpcnu,quam  Prxtor  dct  cx  iure^  dit  ceocconcrnam  de  lure  pignoris,ciUnio5  Sc.  ^na» 

tocanJofituorabilis  cft  non  odiofa ,  nonnm  cnim  cdum  p^noriv  non  alicer  poffic  (abfiAcre,qni[ii|i  * 

odioillitis  oiii  infiiirandumdctijIit,compiratacft,  aliqtuprincipalisobligarfodt.c  i  pignuspoflicac- 

quiccrccnuiiudignuscitodio,  pr.Tfcrcimcijmiu-  ccdc[e,vcdixi:nusad  initiumhuiuslcgts.  Id^oiqiie 

ianeritdecaluronia,quimfauorccius  quicxdeia-  iuriscildc  pcrnxpcriecttcione,A;deindd>idliHil^' 

rioneiurauitdc  principn!inr;i;orio.  Bonaigitiir  lu-  ti  rcpcttti  vir.  PcnuL  inqiiromncs  ba:  aciioncs  cx 

liani  cadocinano,  &  coniccuuocll,  vc  quod  hic  cadcu)qua.-liionetjdi,an  lorsdcbcatur,necne.£r- 

[«i  iufaiD»iblncric,iepcceie  per  condidioncm  in-  go  iofiusandum  ad  lUas  quoque  adionrs  onmes 

ieb  !titanquamindebitanpofiic»exregBioif*l.fef  per:inct.  quia  dc  roto  ncgi.rioiurjfrc  in:ell:g-tur is 

mcufttMim,       .     .  -       r  ir;:*. .   >  quiintauituilulicdcbccc.vctni^^ij.$.iifai|». 

d  Vtfmdm  imaf^tt.  Kax*  ftV Qnoties  UMMitfiifr,6Htit.  vc  i  tota  controuecfia .  qoc  ex  a»'- 

iufiuiandum  dcfcitar,&  pri(iuur,idai;iintclligi-  peiultbat,  difccdcre  ur.  IJiiue  e!l  quud  PauInC*^ 

tnr.vcab  cacanu^m  conooucrliadircedacuc  in  qua  lcribit  inl.$adH*l/iit  iH.ex(ifU9.fiipr.  Excepdoucm  m- 

€e4e  ofuianicameft ,  non  dcalia  q  u^  m  iddidom  riliurandi  non  tanti^m  fi  c«  aftione  quu  vcatuc  ca<: 

dcdnAationfiiecit<ii^.I.y74ff«r  \6.fMpr.  Atqui  m  iusnomine  exegit  iuliuridum  opponi  dcbcrc,(ed' 

l^rnnofi-a fprcie  contrcfuffrlia de qua ioracum  eil.  ctiamllaliafimodoeademqaclboiaiadiciiiiiidN*'' 

Ulaaitcumiui^aoisquioonueniebaiurtanquara  ducatur.  . 

41.  PoM«OMivs  libiofif^^UciK^ulacom» 

LAbeo.emm  abrenti,&  ignonntHurifnirandi  gratiam  fieripoile,  relpondi^ 
QidU  per  cpiftolaiiiMirinurandi  gr^cia  d  eri  potefl. 

itirari  poflit  l.non  ertr 5.$.vi!r.vbi  diximus  fupr.  hoctitm 

AdLLdkc9  4h  Conlcqucusea  j  vcoecniii  ptxIcnd&:fcicmi|JjB 

dcuque  confcndcnti  gradam  iurifiarandi  BuMb 

Kkt  d  vb.  Gratiara  lurifiurandi  facerc  rpcclcs  nollit  is  quidciulit.Duc.Iurifiuiandi  n-niinioqu* 

.......  .._.-.-_...a.^.>  :M      •  ifa 
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/i//>r  /j»cfi/.Atqatdonaiioiicctabfcnti  qaoquc  iic-  ocianimiwiur.maum  n.iDcuiir  non  j):o  rciiocato 

a  podui^^ionoiri  camcn  fien  non  potcH^dm non  ied  piopcscftico  »iu  tauotcm  cius , qui  iufapicndo 

priiks  pcrtcda  videri  polfit ,  quiUn  donacatias  rem  iufiarandom  iam  dccfaranctac.velle  le  iurate ,  &ril 

'obidonaiamcncfciucnt  &acceperit,etiamfi  lcr-  pra:iudicium  illius  cuiusfoIiusin:crc.  .u  rufccptum 

uoonscraditafit,nifipcoponaseailieocetcaditam  lufiurandumauc  przftari  aut  refcrn.  Nam&fatis 

(ccuo  vt  pereumdonatacmsftarinidomiattsfietet,  volunTatcm  fuam  dcclarac  it ,  qui  gratiam  iuriitu- 

ficuddiieric fctipcnm cftiit <.<!&/<»(<  ioiM^.ird»Mr.  r.mdi  fjcic,qu^d  nccab  aducrfarioneca  (e  ii|f!ali' 

Cum  cnimdonatio  noh  nili  pet  ftipnlationem  vcl  vclit,  dcniquc  nihil  noui  ficir,  mfi  quodptofado 

craditioncmficriquear,e.'imquidemqua:per  ftipu>  habeiidquodabaducrfaiiohciivuluctat  t  Cum* 

larioilcm  fiit  ccrtum  cft  intec  abfentes  Heri  noU  qucpercumilcrneadueriia3asiarareampli&#|iilik 

maj^is  ponc  quam  ftipulationcm  ipfam  l.i.  iw/r  dt  ut,ctiamfi  imximc  vcliT[nequccnim  bis  iurarurde 

Vtrit.tUig.  eain  vcroquziiatpertraditioncmhcet  eadcm  te,&  iuliurandura  temiftiiin  habetur  prpir 

fierialij pofllct abrentisnomine, non  pritiscamcn  pcciHto vtdixtnmi]  appaieciptbiiite  ficri,  vcpco^  • 

efieduinhibcrc,  quam donadoncm  fctucrit,  &:a.-  prxftito  habendum  fit  I\on  cxpcAata  voluntarc, 

gncHienc  is  cui  donatum  quis  volucnt  d,  l.  MbftHH  ncc  fado  ahquo  cius  cni  imifiacsndi  gfatu^»ac 

neficium  cft  l.inuTdiclum  i^^ffr.dtprudr.inuno  au-  i6i.iiler/'ij.i«r.  Idcoq;  non potcft  videri  hact  doMuSr 
ccm  bcnchciumnon<datat,vchabcciuris  Fcg|i|a«  ^  fimihsei,qu{fitpctftipalacioncmautpcr  tradit^ 

Ergo  non  poteft  vecom  cdc  qnod  Labco  ^oeba4  iwm  ttec  colhriMiitias  pr«bcndaram  procucat.Qd- 

:^  JCwniponiiishicprobat,cciam  ablend.^igno-  busabfcniiumfii^dequibusinM|p.Ali&i4t^fiir|^ 

canti  grauam  intiiturandi  ficn  pofie.  Etvet^ciba.  prakfli.ifi6.vciilsaliquodnouUmdonatarioacq^ 

-  niliil  lam  naruralefic^uamvaumfnodque diilolm  ratur,  non  tatn  enim  .-iliquidacquintur  ci  cui  iurif- 

^  COino<ioquocoUBammc{lMtj^J«ftii^5.i<rr;  iwr.  ittian*grati.ilic,  quamcripiturci.quigratiamfilA 

l^rcnf  »o.(/«/5/i«r.lafiutandumautcmnequeabren-  ius  quod  habcbac  cx  fiia  delatiouc  &  cx  cdi<ao 
d  iieque  isnorand  defeni^raKii^  l'rarcoriscoQendiaduet£u3iim,vt  vcJ  lucaiccvclxe- 
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yj^  fvp  ht( tit.  Qupd  ius  nrmo dubitit.qum  fibi prc-    piftolam  cflc  ncccflariam ,  fcd poflc  ctiam  per  epi- 
ripcrc  illc potuctit  ptopria  fua  voluntatc ,  iicut  Sc    ^bolam  ficri  gratiam  iuri/Iurandi ,  vt  intclligamui 
cx fola  ipmis  voluntate  pcndcbat ,  vtiuliurandum    tantomagispcndcrc  hocct  voluntare  foliusdcfc- 
dcfcrrct, acqutmadmodum  potuct.it  dcfcrrc  ad-  tcntis,  cuius  foliuscpiltolacft,  ncc  adiicitur  vcrfi- 
ucr fario.ctiam  inuito,  ita  Sc inuito  ci  gradam iurif-   culusillc qOafi  dc  rc magis  dubitabili ,  fcd  amplia^ 
iurandifaccrcpotuit,exrcgula<<./.wfci/d^//.prtfttf.    tiuc  potius  .ficquafi  in  confcqucnciam  ciusquod 
Qj£pd  autcm  hcri  potcft  tcinuito.Iongc  magis  6e-   didumfucrat,  etiimabfcnti  &  ignoranti  iufiuran- 
II potcft  tcabCcntc  Sc ignorantc cx  alia iutis  rcgul»  dum  rcmitripofle.  Idcnim fi ita  efl ,  quidni  multo 
/  quipttt^  i6.dt  rtgttUur.  Qm cnim  ex  dclationc  iii-  magis  percpiftolam  f  fcd  potell  tamcn  hic  qnoque 
rachcct  idco  iurct,  vtfibi  profit ,  non  tamcn  fibi   cafus  dc  iurifiur.indigratia  pcrcpiftolam  fadacfle 
iurar ,  fcdei  quidetulit,  cui  porr6non  facit  iniu-   dabitabiHor  ,fifortcponas  quod  Se  prob.nbilitcr» 
riam  etiamfi  non  iurct,  quando  ita  fcmcl  voluir ,  is  poncrc  poflumus ,  ablcnti  quidem  Sc  ignoranti  fa- 
<jiji  gritian? iurifiurandifacir/.i«rfi«M  9.^.  i.dtkiftt*   dlamcireturifiurandi  gratiam ,  lcd  tamcn  in  iudi- 
CTMiiifJtpluii.sritnd.  Nihil  ei^o prohibet  ctiam  ab-   cio ,adc6qiieprxfentcctiam  fottaflts  iudice,  cuius 
ftnti  Ci.  ignoMnti.adcoquc  quod  magis  cft,  inait6  pratlcntia  poiiit  etiam  aductfarij  przfcntiam  fup- 
aducr/ano.  qui  iurarc  dcbuerar,  rcmitti  iufiuran     plcrcVtplcrumquc  fidnmiudicis  dicirurctiamfa- 
dum  nullo  cttam  nuncio  incciucnicntc  :  quamuis  ftiim  partis/.yJot  t^tt/iw  15.  Cod.dttut(l.l.i,C9ifi  in 
Acciirfius  5c  B.irtolus  nunciiim  rcquiranr  ;  quod  Uuf.iHditjfigrt.c4ipt.fit  <^\simc[\\Am  nihilhorumnc- 
mihi  alifutdura vidc:iur,alio.,ui  pollct  iur.luirandi   ccflccft.  Curcnimpr3rlcntiam  aurparti$,aut  iudi- 
igavniorcuocari  rc  intcgra  ,  id  cit ,  antcqUam  pcr  cis  rcquiramu.  in  ca  rc  qux  inuito  quoquc  vt  lam 
nuncium  ics  ad  notitiam  aduetfanj  pciueniflcr:  diximus  aducrfario  ficri  poflit  i  /  quiptttfiiG.dtrt- 
qiiomodo  rolcmus  diccrc  dc  donatione  abfcnti  ^«/  ««T.AtcumpcrcpiftoIam  iurifiurandigratiafifj 
Udt^  iicmilic  llipu'antc,ncnotatioquidcm.quam  nih;l  cftquod  dc  iudicc  prxfcntc,  vcl  dc  ludicio 
reintcgra Sc .tntc  acceptationcm  rcnocari  polic  in-  tractari  poflir.tantoquc  maior dubitandi rario  eft^ 
rcipre«csomncsconfcntiunt,adc6  vtnccdcfintqui   an  iurifiurandircmiflio  ,  qux  propneftarione  cfti 
putcnt  idc  c ifc  tamctfi  notarius cxgencrali  confuc-   fieri  pcr  epiftolam  pofljt.cum iufiurandum  prxfli- 
tudinc  ftipulatus  fit abfent is  nominc  ctra  mSdatii,   tum  habcat  inftat  &  iudici j  Sc  rei  indicacz  did  l.qui 
qnnmuisdiuerfa  f^-ntcntia  magisobtinuerit.vt  vi-  iurtjfc  ib.f.vUim.l.tutsry).f.\.  imk^?. /.i./Jf/>r.quotuin 
dctccftapud  Antoninum  Tciraurum,rf«i/P«irj».   ncutrum  pcrcpiftolam  cxpcdiri  potcft,  &  hrcfa- 
70  Atquinfi  vcrum  cft,  vtcft,dcIatioiicmiunfiu-   ncad  vltimum  dlum  vctficulum  dubitandi  rano 


randi  fjclara  teuocari  poftci  nonpoflc  ,  vtdi  ci- 
Tn\M:.6.l.tiorttrtt^  $  v/f./Jfjtr.cumtJmcn  litillaodio 
fa,quoniam  obligat  aducrfanum.vi  vel  iuret.vel  rc 
fet.it  vel  foluat  d.i.  *it  Prstor.  Quantto  minias  pcr- 
niittenduu)  ctit  dcfercnti  vt  gratiam  iunfiurand 


eft,fcd  illa  dccidcndi  fortior.quodctiam  abfcnii^ 
ignorantifineiudicc  &extra  mdicium  rcmitti  iuf- 
ivuandum  poflic  inuito  quoquc  aducrfario,qniacr 
fola  dcfctcntis  &  rcmittcntis  voluntace  id  pcn«< 
dcac.  Quantiigitutmagis  pcrcpiftola-.n  idcm  ficri 


qpam  (cmd  fccc rit  ciiam  afefcntc  Sc  ignorantc  ad-  potcrirrmalc  tamcn  .'\cciiif  in  hanc  rc  adfert  quod 
iicrfar:oteuocct,  vt  eum  iteium  obligct  adiuran-   iciiptumcft  in l.gtneraltttr  n.f.biideprdftntibutC.bee 
dum  vcl  rcfrrendum  vcl  folucnduni  qucm  fcmcl  ri;.vbitradatuttantumdciurciutandovelprxftito 
Jibcrauit '  Proniorcs  fiquidcmcfledcbcmiisad  in-   v^.l  rclato  vcl  rccufitoabfcnic  panc ,  non  ctiamde 
duccndam  .luc  confcruandam  libcrationem,qudra   rcmiflb.lliud  cettc  non  nego  quod  addit  Bartoluj j 
obhgaiioncro  l.Arrurtm  ^xjrtfrJtobltg  &  jilton  Ncc  in  iis  quxaduerlarij  fcientiam  rcquirunt ,  vt  in  di- 
bona  cftratiocinatio  B.irtoH  ,  qubJ  iufiurandum   lationibuj  qux  intctdum  abfcnci  parn  ftaniua->: 
l^rpccdat  cx  confcnfu  I  qttiiuntffi  it.h.vlt  fiipr.xdcb-   tur ,  fufticerc  vt  notificatio.qux  neccflaria  cft,  pcr  • 
<}uc  rcquiratnr  nunciiis  vclepiftolacx  Itouf^nfiti.   luinciumHac  autcpiftolam,  narancc  antcfa^bun ; 
ir.f.dt  obl!g.& dHnn.  Nam  in  iurjiuranclo  fiuc  prx-   norificationempotcft  tcmpusdilarionis  cutrcrc  i- 
ftjndq  fiiic  viTc  prtftitoid  quidcm  verum  eft.qui;!  gnoranti/.fii»i/ix55.in/.(i<(u/i/fX.rii<3.  AJdoautcni. 
no  potcft  prxftari  ,quin  &  dciatura  fitex  vna  par-   tgnordrai  quiafi  aliundcfciuiflepfobaretur,none/^ 
tc,Ji:  fufccptiim  cxa'tcra  ,ncc  rurfiira  fufcipi  quin   lct  magiscertioranJus/.  i.f»i)i  i«/r.(/« 4f/iaH.««pf.  Ec 
\ohiutas  Sc  confcnfiis  vuiufquo  intcrucn  at:fcd in  eoiurepaflini  vtimur.Idcm  Bartokis  quxiitfi  quift 
rcmicccnduiurciurjndoaliucf  cft,  quiagranara  h.-  iuraucntfc  fohitunimad  Pafcha,anremitticiiufiu« 
ccrciunfiurandiciusfbliuscft.qui  detulit,penddc-  randtliin  poflit  an  vcrofit  pctiuru$,fi  ad  diem  non 
(^uca  fulaipfius  voluntatc  vt  piobauimus.  Etfie-   foluatquamuisiurifiurancii  gradam  ei  aduetilariiu  • 
rim  innitu$rjuisiufarccogitur,nifi  malit vcl  reftr-   ftrccrit.Sed  quxftioillaniladhanc  Icgem  pcninct, 
t^,vc|fohicrc,inuito  ramcn  nemiiii  iuratur ,& ati-  in  qua  non  clc  ptomiflbrioiurciurando  agitur,  vc 
Itbcrpcrmiflum  cft ,  lus  liium  rcmittcrc  ad  fui  ad-   nequc  in  toto  hoc  titulo .  lcd  dc  deciforio ,  vcrum 
iicrfjri|  vtilit.itcm ,  ita  vt  ncc  vl!us  rcmittenti dan-   tamen  eft  etiam  promiflorii  iurifiurandi  graiiatn 
dus  fitrfgicflus /.</«<ri/»r  14,.  i.fwtnditorinfr.dttiii-   ficri  ^o^cC4p.  i.fLxtr.hMtu.  Ncc  periurum  efle  il« 
bttdtQ.  QMod  vcio.-.l  udargUTicntum  fumitBar-   lum, cui gratiafaAacft  fiueperabfolutam iurifiu- 
toiuscx  vcTbis  illis  quiin  hac  icge  fcquuntuf ,  fti  randircmiflionem  fiuepcrprorogationcm  tcmpo-. 
^pfTtffioUnt  quxnullam,inqiiit,  habcrenc  dubi-  risinna  quodfolui  dcbuir,deaiqueomniai!laquae 
tationcm.fi  milla intcnicnicnte  epiftola ,  ncc  nun-  impcdirc  polfunt  ne  m.>ra contrahacur,  dc  quious 
ciutvltus  rcqtiircrctur  ,  cumcaqux  fihc  nuncio  in  l fittndum  u. & ftqq.tnfr.it  vfur.^tnl.  morMt^i.toi, 
rxpcdiii  polTunr,  multo  minus cpiftolam  (cqui-  lil.impcdireetiam ncpcrtunumincunatur(iy.*r<«4 
lahcmuko lcuius cft  Non  cnim  ait  Pomponiusc-  tt4it.\n e6quc aflcnuorBartola. 
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4t.Ii}Xii  libro  iS.Epiftulanitn.        ^  \  ^^7* 

CRcdirore ,  qui  de  mutua  pecunia  contra  pupillum  Cbhtendebat , mG.utm^' 
dum  dcferente,pupiilusiurauit  fe  dare  non  oportere:  eandem  pecuniami 
JciuHbre  ciuspctit :  an  excludendus  fit  exccptioneiurinurandi?  quid  tibipla* 
ccat,rc(cribe  mibi.  £am  rem  apertius  cxplicat  lulianus,  nam  Ci  controuerfia  in- 
tcr  crcditorem  &  pupillum  fuerit^n  omnino  pecuniam  mutuamaccepilTer^  Sc 
.conuenerit,vt  ab  omni  conditione  dircedcretur,n  pupillus  iurafTet,  ifq;  iuraue- 
rit  (cdare  non  oportcretnaturalis  obligatio  hacpadionctoiletur  %&  (oiutape* 
cuniarepctipjotcrit,  nnvcrb  crcdiror  quidcm''!^  mutuam  dedilTe  contende^ 
bat,  pupillus  nutem  hoc  folo  defcndcbatur ,  quod  tutor  cius  non  interueniflet, 
&hoc  ulciunuranduminterpotitumcfl  :  hoc  cafufideiufTorcm  prxccrnoii 
tucbicur.  Siauccm  hquidb  probari  non  potc(l,quid  adum  (it ,  &  in  obfcuro  e- 
m,(y t  plerumquc  fit)dc  fa£lo ,  an  dc  iurc *  inter  crcditorcm ,  &  pupillum con- 
(roucrnafucrit:dcfcrentecrcditorc,puptllum  iura(rcinte]Iigcrcdcbemus,ida- 
^m  intcr  eos'',^  (i  iuradet  fc  darc  non  oportcrc,ab  omni  conditione  difcede- 
retur,atqueita&  folutam  pecuniamrcpcti  pone,&  fidciunbribuscxccptioncm 
dari  debcre  exiftimabimus. 

non  magit  qaam  pro  fariofb  vel  prodigo  /.  w  art(«>' 
«  'jli^.vlt.CrtStirt»  im  6.  'tnjr,itrtTb.thUg.  f^\i\hv\%hic  pnrtc  pupillas»- 

quiparacur/.Af<iraKw  ^^jnfrjUfidmf.Dic.Nxtan- 
•  Eftlex  hxc  (le  pupillo  qai  accepti  maraa  pccu-    lis  obligatio  cfBmatur  ex  facto ,  &  ex  confenru  L 
nia  finc  turoris  authotitate,  dederatfidciuflbrem,    mifcrum  ^u'tnfr.dtfuul.  'nim^\\ccx\mc\x[o  *({\mai' 
&  dcrcrenfccreditureiiirauerattfe  dircnunopor-    tis  quofolo  (\iii\-\ttx\i  LStkhum  JMt  Pdmfbdum  95.§. 
tcrc  Quxftio  autemeft  an  iunurandum  illud  pro-    iuturdk  mfr.iif»tMt.  Atqui  naturalis  cquicas  ^adcc 
dcile  dehrai  fidciufrori,(ipo(liuliurandum  pupil-    p4<^a  omniatenuri  Lt.fwprHifdS.Li.uifr.dtfUHrt- 
li ex piomiffione  fiia  onueniatur.  ReiponHer au-    tnfiu.ncc  miniis apupillo , qui mutaampccuniam 
tem  Pomponius  ex  luliano  adhibiu  diilin^one,    acceptt,&  tantundem  fe  reftiturotam  prominchv 
an  controi.crna  foerit  inccr  creditorcm  &  pupil-    betcnimconrenrum  Aevolunutem  dummod^ftc 
lurn.an  omninoaccep:afb(rit  mutua  pecunia&    maiorinfanre,  necramcn obtigaturiure naruralii. 
conacncrit,vtri  papiilusiuradetabomni  condi.    I.piipi0m &iqunlfMptllmni.infr.dtt»ndict.uidt^.<f]iM, 
cionedifcederctur,  vt  hoc  cafu  namralis  obhgario    is  demum  natara  debct&  itue  naturali,quemiwe 
tollacurpcr  cxcrptionem  iuri(]urandi,&  foluta  pe-    gcncium  dare  oporret ,  cuius  fidcm  rccuti  fumatL 
cunia rcpcri pofliit ,  acproindc  multo  magis liber*-    tMmMmpltm^.f.mndtitrddthttdtrtgiiljKr.Non autcia 
rar  fideiuflbr,nepo(ncampUusconucnin ;  an  vcr6    opoitet  nec^quum  ciliure^cntaum  pupillamprt* 
pupillus  non  negauerit  crrdicam  fibi  f>ecuniam,    mrequodpiomilerit,ciimpernaturam  ipGLmfiac 
leuhacfola  radonc  fc  defendcrat  quod  rutons  au-    &  quodammodo  namr^  iphus  vicio,nccan(umia* 
chonus  non  intaueni(Iet>vt  hoc  cafu  Pcztor  exce-    dia)  habcat  quantum  necellc  eft  ad  obligarioneoi 
ptione  iurifiurandi  fidiriallorem  nontueatur,  an  aliquamreriocontrahendam:itaqucg4DeralisiUa 
dcnique  in  dubio  & obfcuro  rclidtum  fit,quida-  &naturaUszquitas,qt]^vultpadai'ciuariJic^iiC 
Aum,  &  de  quo  turatum  tucrit,an  de  fii^ ,  an  dc    fufiiciens  ad  inducendam  obligarionem  nacni*-- 
iure,  vt  hoc  cafu  id  a&um  porii^  videatur,  vc  ii  ia*    lcm.non  ramen  fufKcit  ad  inducendam  obligacio* 
raflet  pupiitusre  daic  non  oportere,  ab  omni  con-    ncmiuris  naturalis,quiaius  oarurale  quaoiuixaefH' 
(ijcionc diicederctur,  & tam (oluta pecuniarcpcti    mctiuex  ratione naturali llcut  &iusgcntium, /.r.  . 
point,&  fidciuflon  cxccprio  dari  dcbeat.  Qu«  di-    S  p*M.&  w!t.Ltmnefp»pMl$  ■^.rerf.iiMid  rtri  fupr.dtmftit, 
idnGtxo  ficuci  multa  capita  conrinct ,  ita  &  varias    &  tttr,  quod  in  iis  lebus  quz  ad  homtnrs  folos  per- 
rccipitdubitandi  decidendtque  rarioiKS.  Etillud  rincntnildiilertaiurenaturalijr./in^/«r«mlii^)r.i<< 
impiimis.quod  lex  ponit  fideiuirorem  inrenicnille    rer.dmif.  non  ramen  cx  qualibct  naturaii  obligattc»- 
propupillo,  qui  finc  tucoris  authoritate  mutuam    nc  conlrituitur,  (cd  ex  eafolaqnxlicpotensadin- 
pccuHiamacciperattanquam  qui  natiiralitcr  cHet  ducendumiusnatutaIe,idcrt,qua;nonaliaxquita- 
obligatus.  llla  namque  priinum  dubitandt  caufa    tc  autpari  aut  maiori  debilitetur :  aliquando  enim 
occurrit.qnodpupiUusfinetutorisauthoritatemu-    accidic ,  vt  zqiitcaspugnct  non  rolumcum  flrido 
(uam  pecuniam acdpicndo ,  nc  quidcm  iure  natu-    inre  dc qua  in  Li.CMkgtb.LpldCMit.i.  C.  dttudicd.tn f- 
taliobligatar, vtdtferte  fcriptumcftin  LpuptUmf^.    mttAmqMidem^o.dereg.iur.lcd  eriamcamahazqui- 
Stfr.dttbhg.  &  aS.  A:ciy\\  fidciulTjr  non  poteftaccipi    ute :  quod  ciim  cucnit.maiorzquiras  dcbct  vince- 
nifi  proeoquilit  obltgacus  falcem  naturalitcr|Ci}m    re  minorctn/jf/rriiiB6r^.fii0ir(r^  tnfr  defurt.l.<iM»' 
fideiuiforis  cbligatio  fit  acccilbria  ad  principalem    titt  loo.dt  ug.iur.L  iu ntntrdtm  5 1  fyp.ddUg  AquiLlU 
I.G.S. ddbtberi&pdff.infdtfuUuif  Ergo non  potc ftac-    |a  igitur «quitas,  quz  non paritur  piipillum  cx  fuis 
dpi  fideiuiTot  pro  pupillo  qui  finerutoris  auchori-    conttadibas  fine  cutoris  authoritarcinitis  feribflC 
tacc  conaaxcfit  mutuamquc  pecumam  acceperic,   edicacicec  obligari,  qu6d  pcr  BaCuram  iplim  fiat» 
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vtki^tiC^^i^^f*'^         iiidicium  habcrclntcl-    &  dcdudioncs  &compcnfationci, &rcrfnti'onci» 
|^fy,irtiam  quod prr tacocis  iudicium.dc  autho-.  .  quz  non  nili  aClioiubus  obiiciuntutad cis  cliden" 
'  i&j^iipplcri  pod]r,^Mafih'(2nnqaatn  poccii^  '  tfst,  atquiconukiiari»c3ilfliircgula£'badaomnti 
i;i0Fillafl^2>]uit.itcing^ncraIioremvinccrc,quzo-    runtqux  fim  j  pupillofinecauKttaiitaoriateanifi 
lgMlttt-vnti)cr(um  homide^obligat  ad  pada  fcr-    caex  quibus  tnciiorcm  fuan^  condicionem  hcetb 
irtlnjl^wpiprT  cntm  pocennoribfiin:  qux  ipccialio-   podir  umr^ io,fitfMf*S.  Ntmo  autem  promitt6- 
quc  gcneraliora.  /^cftroinde  fatcndum    do iit  locupIctior,noD igiiucaequum eft,vciuri5 cir 
rrt  qnod.iliKi  fxpc  iam  montmnut,  aliud  ede  (i    lulis vcl  prxtorij auxiliumeiproru,  qui  contra  iuris 
qya dic^i  1'upilluin  obligarinanitalitcr,aliud  ve-    ciuiiis  &  prxtoriiregulaspadlusci\,atvcruis,  qui 
jn|i4liiga(i  toKMturati.  Oblig^tut  naturalircr  ec-    ipucuam  pccunia  dacpapulo  eciam  linc  tutuiis  au> 
iam  finc  t  non'-  inthorirate,iac6iiiic  fidcmllcjicm    thoritatc  nihiliacitcontraiurisrcpnlas,qiii,ipoicft 
duCfoak,dJfSU(b«»'    Mtitralii  &    dlufiutt^t  tU    cucnirc  faciiir.vt  pupilius  nmtu.iiu  pccuniain acci- 
fkiuSfiftflk^jii^JtMrif.M'glfip^^^     i^fi^.  piendofiaclocttpiecioc,imohocip(oqttOiiacci|Mr; 
de  teupj  Qui^aiitr.rHepMch  ncquc  infiins  llt neque    locuplcr ior  fir ,  cum ncejnirat  dominium  pcctiniac, 
contrsMni  Gaa»wlb  runMC)  fed  caro  alio  [quam-'.  Ou^  antc huc  alicua,niii  .iccidac  poRca  vt cam  per- 
uiilifMlllitpvff  nftiidlnmad  iUosduoccal^  aat,qaodlicucipotcl(c6iuingere,ia&ppteftnon 
flringat  quod  raiptumcft  iii  d.l.  ^t.&^<).'}  \  tcnim    contingcrciWeCprohibtndiis  (il:cpupilai|,  cui  Sc 
iidcmllpc  dan  ppilic iuflickt  nacuralem  ahquara   ciuile  tk  prxcorium  lus  prolpiccre  vo(unt«ncrodr. 
obligationem-iobeile  quamon  fideioflbr  ncnmo-.  taara  pccuniaraaccipcrc  poOct.  ii  qai^otam  iliu« 
d^  Mtturaliter  ied  etiam  ciuilitcr  obIigctLur,tan-    tusaliquisimicn;reti!r.quictiam  pupillo  fmetttto* 
qu^m  qni  ntin  nifi cx  (lipulationc  obl  gan  potcll  I.   ris  authoritatemucium  pccutiiam  darc  vcilec  ne  a- 
bl*fiiinHu  C.itfiicaiff.1,  y^.fMti  Acitfttttfjr.de  nrk.    lioqui  q  lod  in  f«aorem  pupiliorum  conilicueba- 
tkt^mnH  S  itist^MMlb^Jes^M.  Etuenironi*  turincorumodiuinretorqucreturcuncrai.fMi)St« 
tnmen  fidcin/Tort  m  non  jiolTc  accipi  in  diiriorem    utrt  6.C.deU«ih  I ptn,  C.  *i  s:..  Tnbell.  lii  eo  f.imet» 
cau(ani,iclclt,obiigariciuruH  quainptincipalisde-    quodad  lidciulluiis  aaiioucmrpci^L.nihil  dilla$ 
biTorobligerur  l  ]^rtci%.  S.  tUHiummmeit.fi.  iefiii»  iiicerobUgacionem  virjmque  nacucalem,  fiue pec 
ii»/f!potcfttamcnobligaricffi.icius,  nfcdiftinguen-    promiifioncm  pupjlliluic  pcr  ni:mcratior.c  pecu- 
ckmt  nunc  ai  bitror,  quoro^do  alias  dtltingucbam,   nix  conirada  iit:quu  nihji  pumlli  inccrcft,  ncc  di. 

'  risam-  popiHns  mncuain  pecttnia&iaccepcrit ,  an   no  ip/ius  cedit  naturalis  ilb  ooli^atio^ied  iblius  fi* 
'fl^ilanti  promirciit,  cinn  vtioque  cnfu  naturalis    dciulloiis  qui  nullum  cxca  caui ;  regrelTLim  h^be- 
il>!igariocon(Miutur,nontaniiimii  notiandi  ani-    rccontrapupiUumpofcft  uequcmidatincquenc-  ^ 
mo  quis  a  pupilio  ftipulanu'fit,vc  in  l.i.in  fin.  dt       gotidninigeftoramadiohe,  ii  modiS  abique  cttro« 

'^iar;  qoo  caru  poteft  quidc  pupillus  ctiam  proniii-    ns  authuriiacc  pru  pupillo  fidciufterit  ii.  k  Mdr^bm 
Tendoficn  looiplctior.fi  foiie  anteaciailKcrobii-   i)j0|fJ<)Uo«/£c>caquzftio  hzctotadcobligacio< 

gcus  iffenac,ied  non  ii  alius,  vedim etiaro fi cx a-  nenataralipupillicxpUcanda  iiubividetur ,  paulo 
c{0kim»<Mdtionis  caufatptlpillus  .iluju  dpcrfti-  mcliusacprobabiliusqttiminobisiaiSumrtt.mil. 
pulattonempromifiirc  dicarur,  vt  md.1  fifMfiUmi%.   Lumr*n».fiif.it  f££t.  vbiniinis  generaliter  negaui- 
^  fifJtrtuft.SHidti>ttr.rtttf. dl.fi fa^im it7.dtnrbjM;    muspupilJiim  ilipulancipromiccctem  obligarina- 
i  Jlltoqiii iicctideiuilbfemdare  pbilec/i!r« cutbeniit    turahicr  nilicum  animo  nouandi  ptomiiireidXu 
qucm  t.imcn  dari  abco  poftcconrtatcx  legibus  Cu-    i» fi.ittmAt,  qu.ili  nuc  rolocafu  polfic  accidcre , vc 
pcadii5tis,8Cobligari  naturi  uuc  quod  idcin  eft,iuie    promicccndu  iiat  locuplcciot.cum  tamcn  Vlpianus 
fliKOtali  vd  gentittmnon  poteft  i.L  ^tUfUf^tu  4 1.    in  iJ.i.  (frmfiir«(jtiecanim  tradlei.quo  quis  a  pupillo 
itftHiiO.iiiiib.i  l  4>itef  inf.ie  flt/;^.d^4fli»«.Multum    (inc  tntorisautlioricatcftipulatiislit.criain  quud  a- 
tamctt-inteieficatbitior,qiuntumadctfit(2uscjE-    iiusquampuptUt^dcbcbac,quo  camcn  calu  ncmo 
-lerot «anrillb  obligationit  pcctioMt^-on  popillidt   dixeritpttptUam  promiccend(>  fieri  locupletiore,vc 
fritttuampccuniam  finc  tutotis  author  tAteaccepc-    ncquc  in  Ipecle  d.l.fi puptllm  ii-j,it  'vttb.tbltt.&i.lfi 
rir,an  ftipuianriaJiquid promiferit ,  nam piore  ca,-   fitftBmj^fiij^rtufi. Siiii <frfrifrj)(ci|p.inquibusloci« 
fu  obligauo  illanannalis  quim  pupiliuf  {nucuam   nihilomintMdatvtiKterfiddaflbrein,noii«lio ni« 
-^tuniam  accipiendo  con  trahic,liat>ecomnes  oin-    que  iiue  quam  qiiia  Ci  c  obligacus  natucaUtertquanU 
nirioeflclitesoUigationisnattiralis.iKicpariaccit''    rum  vero  ioceilicanpUpiiiu^  iinetiuorisauthorira- 
ccj  tionem.4e'd«Aioncm,iecentioMim»compeft£i«    te  macuam pccuoum acceperic, an aucera ftipuJaci 
rioncm,&ifflpediatrolutirepediionem/.i(^|«-   pnmuiccit,«Jtto(pioqfieanieUigimas  quodiiex 
'iiSj- S  </""»  tm'»fufMf4il.Lfi4ttrafr4trtii.l.Iuti4nm    pccuni3,qtiamacccpitmutuam,probcturfa(£ius lo- 
ftnm  iei/itorem6o.Llier4itm^^j  vf  dt  toiMith.Ltiidm    cuplctior,ubIigatur  etiam  ciuiiitcr,&conucniripo« 
iSAtitmfenfn.Lfti fiidmnkm y.S  fttHlmm &fiiq^  inf.    teit cx  rcfcripto  Diui  Pij  Li.^.fedfipupiUt  IfipufitiS, 
depecuDdcn^c  probitvr  oprimt  cx  h.-.clcgc,  &r  cx  rf.    L^eftrtntm  J4.  fuf.it ntpt.gtfi.  quod  in  pupillo  qui 
lStiihum^\.S.*ittit  dt folitt.l.ftfufttlm  it.dilnfiUtd  L    ftipuiaciprumiiit  nanqtumobcinct,necfipupilias 
iriwiiK^a^^.^iMr^MWti«/.i^4«i^^  diriliceroBligattts  pcoMiferitfin^  catofisanthoii» 

iqncsloci  (iintdcpecitnu  pupi!Iocfcdita,atpofte-  tatcanimonouandi&exearioiiationclocuplctior 
V^ii  «^hligattnn.itnralic  iiiipiih  nnltnn»  hiEtm  vtderipoific  conacria  obHgationc  ciuiliio 

itahttd.i>fttedfMfiUmtit.ie«t0djiiiiijt0i-0md  «atttnleraili.iiKjlilrMMf.Qio»iacacfumed^tv<* 
t,vr  eiusobligationisnominefideiullbracci-  tilit.i^  pupiili  filioc  cafu  ob nouationcm  fuo  com- 
ir,uditimus.6i}i^«^4'"*'*"''^"^^'y»i*^  modofadUtenercturciuilicct/dcfineretenimfien 
bpradi Al  clEr^Ujlfibil^oois  nacuraiif  1  «ac-  iodiplctioE  faocipro  quod  indperec  iCneri  .ciwi|-> 
t,  dedilAio»Oompeniu|04e  tecenrib^incttlt  ;ter,atqde  ita  eodcm  inilanri  locuplcrioc  fieri  4c  t[|' 
itirecitiili,  qtiatenuifub  eo  comprehcnditurcttani  •  ciperet&  defirierettqiiodefrcr  ridic^lalQ.^None- 
jpraefOnum ,  tuienamquc naturaii &  ecatiumlicw^    iiiro0O*K# dcfincic quodncc vnji^Qy^jc l.  ng 
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&imm*f{r.lpremif[or  n  ^.i.wfdcmiin.con/lir.  fidcinfroracccclcrc potucrit.Pr{IerriincilmproM* 

kHMurdluobliiMtubdtfdaianefollaHr.  Itam  Pand.    ncrctutcoucmllciiucrcicdiaKem  &pupillunivt 
Flotenr.  Sc  mui|omelitis  qaimin  vulgaca«dttioiie   abomnfcoiiatdtftaedticederetur.lipupiilus  m/af. 
qux  habct  /j« txctptient.  Non  cnim  pcrcxccprion^  fetfcdarc  nonoportcrc.Fidciuflbrc$eigoIibefai« 
tollitiirobligaiioTjaturalis.fcd  pcrpaaioncmiilaia  qtio<iuceliencccflccft,&quidemipfo  lurc.fi  mera 
qoa comicncfk, vtlt iuratct pupiHotfe dwe o|K»r-  ioris tatiohem cx rei  veritacc ?ftimcs,fcd tamcn  tu- 
tcrc  ,  ci>.n  ncgaflct  (t  omnino  pctunji  .uccf  illc  ab   rius  pcr  exccptioncm  proptcr  implicitam quxftio. 
omni  condicionc  liti$difcedcrctUr:fccmo lc. iurc-  ncra fadi,fnf)cflcnimilld<r.x  iiuifj iLlionc  pcndcns 
iiliamio,per^uodlifam'rDm  obKgario  lotatollirur»  qn^ftio.vt  Claudius  loquuur  ad  Scxuolam  in  IM^ 
nectannimciuills  quotic;  alrquafubcft,  fcdctiam  S.l</e/iiffi.Dcquarciireatiim(it,&^ualcM«C<S^ 
Daturalis LlStkkum  dnt  Famfbdum  95.  $.  riMtiirdlu  dt  dicionc  iirfiuiandu tn  dci.uum lic. 
ftlut.  Nonehim  dareturcxceprioex  iurciiirando  fi     b  Si  vtrocrtdttor  ({Utitm.KAT  Dyti.'Q^p^A\\u 
■oncftetfiiblataiampcriulnirandii  naturalisobli-  finc  mtorisauthoritai^montDm  accepit.itadcmi 
gaiio.SubhtavcrotiituraliobliginoncnuHaindi-  nim  obligat  ii.itnr.iltrcr  ncqucjd  pubcsfaftus  fol- 
get  pupitlusexceptionc ,  quia  nccantc  quara  iuraf.  ucric  rcPcccrcpoQu.li  iocupieuorex  eo  muiuo  fa- 
lct^Yihtafnen  potcrar adtionc  conueniri,c«im ellcc  Aitsfitf.iMfaMAKrf |,$.Wr  i»fr,4n§tii.miA.  Nam  vt 
«atUralirercaninioblijjatus.obli.-.ar.oaurcmnatu-   cx  l'o:nponio  noftro  fubiiciturin /./f^.  It^n^dm 
ralis li  dun  ciuih  non  lu  couiunda.nuliaiM adione  xquumcil  neminemcum  alterius  dctnmcnro  fieri 
pitetc  poflit,fcd  ca«rikmetceprionemtautre««tio-  loaipleriotemliwriM«r»to6.ifcw.f«f.E.go vrpo- 
nem,quifcnfuseft<.i»4/«r4/«to  ir/<fc<(W  cr      Jgi-  piHusnequidcmnacuraljteroWigarusciiciMffitJt 
nirex  hoc  iurei  .randononnifi  lideiuflbiibus  com-  conicqucntcr,  vthdeiuirores  ab  eo  d Jti  I ;  bcrcntur 
petetcxceptfo  ii  ponctex fidciufione c6aenianir,  ialtem  per cxceptioncm ,  fati*  e.i.hoc iblo  dcfendi 
vtin  nnchuujsrcrpoli  PupiHo iiutcm  compctetfC-  fiupiUum.qu(SJ  turorcius  non  interucnctir,<tnoii 
pctKioisfoncpcrettoremfai^(oluetar,tutorcau-  incontrinuni  allcget  crcditor  fiam  cum  cx  mu- 
tkoir[liocenim  neccdari^  ponendum  eft,  alioqut  t«o  locupictiorcm.  i*toindc  luliutandu  taicpupiiii 
«ronanodo  &  omnicafupcrfona  pupillilocuinfa-  inhacquoquefpecie  fidciullbccs  tueri  dcbet  na- 
CCrctrraetitioni/.i»ir*^i««ii9.i»f</ff«*f.i^'</r*.1an!c-   quam  quinulliobligarioniaccefrerinr, ncquidem 
quira  rorrciuraretautctiampoftpia:ftKiiiuhuran-   natuiali.DEc.PupiHus  quimutuam  pecunumac- 
du.couisobliuio  porius ptc/umeodacft  m  pupillo  ccpt ,  &et  ca ^kQm^ locuplctior  .incodiffat 
qui  inilla  it.uc  ignoratetiam  c.iqu.r  Mdr-t/.vntf.C.   apupiI!o,c]M;  loc-.ipletiorfkc^hisnoncft.quodobli- 
itf4ll.tttona,iiu.\.n  vtpnidcns&  lcicns  vidcatur  do-  gatur  nonioiiiin  naiuraliter  eo  quo  fuptadiximus 
najreidqaodfcicbat&iamiurauecatfenfidebcre  modo.fcdetiamiBrcnaturali  adcoque  cin.li  poft 
<x  rtil.cumftr  trrortm  ^^.<i<re^^ul  iur.  Qmd  cnimeft   icfcnpruin  Diui  Pij ,  qmhoc  cafu  etiam  adioiiem 

^ubdpupi.Utsfcwns&piudcns  fccdlc  videripoi-  contra  pupiilum  induxiti./.,.f*«ifi«//ftt^«»/ft6  m 
tj^necpotcft  fallercT  Vtidccftqnodneciurace  frtn.l.l9tft,<mtui^.MifiMtugot.gk  l.i.inprin.Lf.Ctm. 
ftoflet  mli  lufiurSdum  tucrctur  Piartor  r.uionc  illa,  mod.  Non  etiam  i$,qui  locuplctiorfaaus  non  eftdL 
qubdiinp  itarc  libi  debcatis.ouitam  ItultusfiiJt,  Lfuft&myut„fdtol,l.&        Atquin  vr  punillus  .& 
yi  pupilio  q  oqne  mnurldam  dctulcric/.fw  ian^  alius  quiUbct  fidciuilb.  i  darc  poftit,  ncc  /bluu 
xe.tnft  iu>  n.l  mliuradum&adpicumuii^  S.t.fup.btc  pet«io«BmJubcat,lIiflicit vtobligacusfitnatwaB- 
tif.  Suaues  vcrb  lunt  intcrprctes  noftri  qui  ex  hoc  ter.q.  amtiisncc  cuulitcr,nec  iurcnaturaU.adeo4 
I)otiflimianvcrficttbnownt,«cexA>4Mttr4/«.ob-  ii  dc  fidciuflbicduntaxatdandoquwatnr.folafiiE 
ligationem  duntaxat  natui  alem  toUi  pec  jnlmmn-  £dt  naairali  s  obligatioeciam  coira  iutli  ciniftsic- 
dumnonetiamduilcm.quomodoenimpoteratin  gulascontiaaa.vtputafl  quisi  puni  lo  finc  tucotis 
hacfpecic  tradaii  de  obligationc  ciuilifublau  vel  authontatc  ftipulacusiit  iUw Ji.dtnou4t.d.l.fiotifiU 
tollcnda  periuhurandum.cum  nullanifi  naturalis  tmif.fii^mtft.  QgitrHtr.mif.i.  l.fifufiUm  iijJi 
iLibcffcf^Aur  cur  dicanius  ciuilcm  obligauonenon  ptrb.oltl.  Ergo  cum  hoc  fitcommune  vcriqttCnwiU 
colij.cumtollaiurctiam  naiuralis,qua;tamenmul-  lo,fiuclocupietiorifaao,fiucnonfa<ao  vtnart^a- 
lodifficUius  toUitor  tl»li<«« vtrum  dtbitorem  6o.inf  literobligeturUolutumqind  polfit  rcpcKrc.quam- 
ie  cofiA  indib.  Sirquc  uifiurandum  fimilcnon  tatum  uisautlioritasttttori»lloninierucnerit,noApoteft 
tranIaaioni,&  rci  ladicttx/  i.tjr  i.fuf.ftd  ttiumtH-  iuiiuraDdum  pupilliqui  iurauitfe  quidcm  peVTnil 
Mriftti,d^d(l^iMid.i.^i  iursjft^.  rU.  &folutumk  iiloitttm«ccepiffc,iidauthoritatemcutotisnonin- 
xj.&i'^^  x.&dtn\qut4cceftiUtior.il.^o.fufr.  Hisfi-  tetaeoiire,tde6q}necdArcfeopottcce,illihabcte 
«^aidera modis omnibus  conftat &  nacuialemob-  intecpcetiuoncm  &  nm amplumcfFc<aa  vt  fide- 
l%«ri0ncm  tolli&dutlemii  quftfiibfit.  Ratio  w&  iuflbri  quoque ptodciTc  dcbeac. quoniamncc cato 
dobitandi  ad  hanc  ptimam  pattem  diftindionis,  eft.vtexeopolficittferri  pupiUumnoneflenattt»- 
r^uamex luliano  Pomponius  probar.illa erat qubd  liccr  obligatum' quem porrb  naturaliter  oblieatura 
fofiufandum  incer alios  delatum  &pr«ftitum  aliis  cliL-  &c  nuncrc  fuflicit ,  vt  fideiuflbt  in obiigaciooo 
«ec  prodcflc  dcbcat.nec  nocerc  /.  ttumf^utqukm  9.  rcrincatur.ar  non  vt  pupillus  ipfecondlntri  dcbciC 
f.vlt.&Ugtbftqij  boftit.  Inpropofitaautem  fpecic  acditoriaurab  eo  conueniri  poflIt,cumnatutalif 
iufiutandum  nec  dclatum  fuerat  a  creditore  alij  obligatioaaionem  parercncqueat,  multomintis 
.»^4mpapilU>4ie.cabalioprrftitu,quimap«pillo,  condcmnarioncm.  HocTetdBartolusmalicxpU- 
ergo  non  dcbcr  cnam  fi:lciuflbnbus  Drodeflc.  De-  cat.qui  fic  intclligir.vt  hoccafu  per iufiurandfi Mr 
ddcndi  vcro  illaeft,qudd  obligario  fideiuflorfi ac-  piUi  tatiim pcriona cius  ab  oblfeanonc  cximatur, 
4leflona eft ,  ncc  prmnde poteft  fubfiftet»  fiibfaita  obligario  autc  ipf^  terineatur,  quod  ccrtc  dici  non 
principaUvt  diximos  ^diXiufiuranium  ^o.fupr.  At-   poccft,namperfdna  pupilli  non  cxtmimrailacuni- 
y i cum  pup.Uus e» con^erion^^& ^dacione lurat  ^  obi.garione,fedtantum  aciuil. ,  qu«  contT,.cfta 
^&m»^^^^^:^llt;  ^'^Vy^^^^^^^o.c  authoreSuuuam pccu- 
T!*i*"l'''?!*  liWlUiqii  niaacccpiirec tcUs  «a  pcauiialocuplerior  Letof 

.,'•>:    ■'.     ;*■  £iificia 
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Imilet;  Obligaiio  a  ncm  rcttnetur  naturalis  rao-  do.  At  Mirit<|acfiio  itla  cft,  an^piipilltwqalina- 

1luin  BOn  cdarociuilis,  & idco  Dimirnm  pupilliij  tuam  pccuniam  acceplt  Iii)c  tdWis  authoriia- 

a^POttll  condcmnariiVtdixicnus.Sedca  rcsnon  t«,ncc  locuplctiot  fiiflusellnaturaiitcrobligccuri 

iimifeft  fideiufibri  t  quoroinils  &  conuenlri  poffie  &  aui  inre  etiam  naiurali  an  Sc  cloili  ile  qoii  hu 

«coodcmnari»qaianoD  cxctuiliobligationepu-  rts  commnnis  quxdionc  Iicuti  iuacx  nanqiiatn 

nU4«|«4Aliliipropdaconue<uturiquamcontra-  proounciat»  i^anc  iurari  patitur ,  fed  tantumde 

a|i>>iifcaadoper  ftipulatJooeni.  Longeqoealia  tnre  prioato  atftnris  ycl  rei  tUri  faUcet  cftntn 

fptcies  efi  1.  Granila    i.infr.de  fidtiiif. \hivnix\s,  cx  fttn  «pmne,  \c  bcnc  B.irrolus  diflinguit.Qna  iu- 

JDlodbos  obligatis  pcrfona  lanitim  cximitur  ab  laodi  aut  pronuncitndi  tormola  iurii  e^uidctn 

iSl|figatione  »i)az  ttmen  qiio^  adaltcraai  ^oi  8e  qaxftfo  cohiinctur  ,  fecl  implicita  qnsftibal  fit» 

inrcgramanct.QnodergofcriptllB^ftb4J4MN-  .  SC  dc  qoa  ptoilHle  I»  «inii  irfhU  prbU> 

.  |M6f<ri^$.vkw^.l^upill^LfltilmnnttnMCttiiiam  btt, 

^ecpit ,  Sc  lMaj»leti<Mriiniit  eft  fi  pnocs  hetak  d  tmtViftrt  Mmit  H  tOm  kMr  m,  R.a  ri 

.£>liitt  iMa^wiiere»  noa  /!c  accipidcbctquafik  d  v  B.Fadenda  potii)^  intcrpretatioellcootraia- 

conirario  leniu  velit  Paulos Innucrc ,  poHcigituc  rantem»  quiapertjut  &  liquidiiis  iurarc  potuir ,  ex 

repccere  (i  locuplctlor  faftos  non  lit :  cflet  enim  id  rcgula  i  ntnnm ^^.fuprM p4S.l.in  dnobiu  tS.$.  i^itHr 
abfutdmn  pogoaritqoe  maxime  camhaclegedc  •jFfMatfCjf/r.yS^.ftfrfir.aDCMltemdcbctintcrrogaci 

olilsruptadi<Stis,  vt  nosadcumlocumdicemus.  ts  qni  iiirauitexquacaufaiurajctit  vt  in  fpccic  <f.I. 

,r  c  Dtfd^»dndeiure.KAT.D\».Non^ott(k  tff<iM0^i«§/ri^«r.£rgonon(icbccindabiuintclligi 
«^e debetiurari  dc iure.Ied  tantAm defaAoJlrfili*  idaftiim,vt li  pupiUns  iuralTci fc  date  non  oporte^ 

duobut  li.f.  i.fiipr.  lus  cntm  /cmpcrccrtumeft,fa-  rcabomni  condicionc  difccdcrctur.  D  E  c.  Pro- 

dtim  vero  incettum& prohandutn  i.i.dtuir.&  nioreseiledcbcmusadiiberacion^, qnimadobli« 

f4S.tffm.  MaK  igitnr  Panlos  h!c  ponit  ctiani  deiii-  gatjonem  attt  indocendam  ant  reciirCndam  f.  Ani' 

ic  jx  ilc  J  uari  ,  nift  dica?  cum  Accurlio  Paj-  nus  .y.  infr.dt  ohh».  &  A^lion.  Ergo  vt  pupillu!  i  na- 

iuin  hic  ius  diccrc  pro  qualitace  faSl  vc  in  lig.  a.  turali  quoquc  obiigationc  pon  mioiis  qu^m  i  ci- 

'CH^ /              MlHr.paMir.  D^b  c.  Qul  iorae  nilf iibcretDr,8rconfcqncncerfideia0br k faaqn4> 

jfc  dare  non  oporicrc ,  non  dc  fimplicl  iiirc  iiuat,  qiic      naruraliSc  ciuill  diccndum  cflindubioid 

J^d  de  lado  ex  qno  iut oritar  :  ius  cnim  fcinpcr  adhim  vidcri  inter  creditorem £cpupiUtt>  nii pti- 

lo  caufa  pofitum  eft  «ttnl.jf  cir^iir  52.  ^.indi-  plHus  loraflctfe  dareiionopottete>aboitiniconk 

«I»  CUi^tUnt  fufr.  «d  tt^,  dqnil.  Idque  ipparet  ex  dicionedifcitfder^tari  cfteoitn  femper  probibiUot 

vulgari  illa  formula  vctcrc  iudlciorilm  ,  fi  pMret  illaprxfanipiio  vtqutluriuit.cIctctoiDrancfnteU 

TtfMim  Stmprtnio  dxrt  dectm  eporttre ,  qiiod iAstcs  \if^tatvtinl.ftdHoi],§.idemS»li4timfi^.fimodbivi- 

omnes  intcndcbant  inomnibus  condicionibus  $.  clttniamttvcrba  eam  InterpretatioDem  patiantnr» 

^fdUmt  InfiitMt.  de  ttSion,  Quibus  verbiscogni-  ncc  rcp  tf^nrnr.  Non  aulcm  rrpagnant  gencraita 

lior.em  fa&i  nundabatiudici  Prztor ,  qui  ipicdc  illa  puftdum  ddte iion oporltre.  Ncc  caufa  vUa  cll,cut 

faAooognofcere  noo  poterat  antc  Ug.i.  C»d.4tft~  debeacfied  intcrpretatio  contra  iarantcm,  qalh 

4m.  iudicit.  Ncque  vcro  ponit  hic  Pomponius  potiuscontra  dcfcrentcm  qui  defcrcndopotuit  le- 

iuracum  cHe  dciurc>  ncc  diilinguican  dc  iurc  gcm  apcrcii\sdiccrc  qu^m  iuraturus  reqni  omni' 

im  de  fiidb  iBrainm  fic»  fid  qnod  long^  diuec-  nocogeretur  /.;.$.t'//.^pr.Tscnim^nldmrclegen' 

jain^,an  dc  iurc  andc  faiSocontroucrllafiic-  dar  iui  iiurando  non  is ,  qui  iurat.  AUudproban- 

idktilkc  eniffi  qwcIUoncs  aii  pupiUus  conucncus  dam  cOcc  li  cx  alia  &  noua  caufaagertettir «  dc  qoA 

«ondidione  certi  ez  mntno  >  tanqoam  dniliter  probabilltcr  dnblrarl  poflet  >ili  far«ln«hiidd  bnk 

quoquc  obligatus  (alioqui  nCc  conueniripnllef»  prxIHtodectfacIIet.  Tunccnimiisdilllndionibok 

yc  diiimiu)  pcgiAUn^.  fjunntm            nccnc,  locuseirecdequibas  inddjnditibmSSti^&S,i^, 

Cn  Cam  taioni  c&fMMlgMjrunon^^^    an  c\  pccu-  nrr/  firir.trt  bene  Barc.  obfcruaulnHlc  eplm  agitur 

nia  illa  locopletior  faftus  fic>»aoc«oi|>i.qiiciHones  cxcadeHiciofiteontra  fidclulforcm,  t£  qoaadjm 

ladi  func  Don  iuris,  fcd  es  iqiAbot  tctncn  iustl-  fueratcontra  pupilluro  decadem  pecunia  crcdicii 

Jod  orltur  ,  vt  pupillus  vd  taaioraliicr  untdm  lic^talia&fcparataaOionc,  cadcmque  uadaba- 

obli^qs  fit  t  vel  doilsier  qn^i^  fd  ■vHonio. '  ini  fiiai  qncftio  dJLin  Mm  §.  tttOfjAtfiifi» 

1 5  Srfi^ciuySbrauni^ll^frd^  oporcere,  excepuooe  iitrifiuftiy^gelrt 
promitcenaltttiiiseft.  atqiutvfi,  quali  bmiiinQ  idemnonfideiui&dei^iabuii^ 
9on  debec  hoc  iufiuranduni  iteD  ptohiittendi  prodefle.  - 

Ad     \.Si  fieUiuffw»     W-  ifr.fe^^r.  &  pctfidciuirorcroperoenlrctur  ad  rciitn 

R.  A  T.  D  V  B.  Non  qucraadmodum  debitorls  UnmUx  45.i«/f.«I?)f(/ri»/.AtnihiIintcieftfideio(r©. 

iuliurandum  prodcffe  fidciulTori  poccft  ,  quotics  tis  rcum  libciari,  quoniam  fidetollbrlt  ob^lritt 

lcfilectdebitotin  cocumliberatur,ideftioaturaU  acccfljria ci^.qux commodj; potcfl tolUIubutteil* 

aN>q.obHgationc,  vtdiximasadinitiumhuiuslc-  tcprincipili  d.l.zuf  .vli.dt pdS.  DeC.  tuliurandum 

fb^txSci  colitrartolitliaraQdtlmfidctutfKispro-  nonmo(ibp.-idi&rciiudicatzviiBbabetfedetiaih 

daire  rco  debct.'  M^n  cAm  iniiurandnn  h&iu  folutionis  Itg.iiikrdadum  iv  ftipr.  Atqui  per  folu. 

^dmpftfti conncnti  l.tutor  pupiSi  3;.$.t./Snr.^rtam  tioncm  a  ficiciulTore  fa£lam  ctiam  rcus  libctarc- 

~  ifideiuirori$aofijM>dereoprode|^l|niMi^-  tur,quialicetduxfintobltcationesdcbitotis&  fi. 

krei  profinc  fiiwnllbrl  ni6  fioeWii^'  deiuiroris,Ynicatamenfolntion«8onttotorl(2.iriir. 

lalia I.  &  btredi  it.    vlt.  &  Ugih.ftqjilff.lkfi&.  C.  dt  fidmtff.  ficut  &  obligatio  corrcorum  dcbendi 

rania  debitocis  ioteieft  .%dofloccffl  llbd-  l:*.J.iJ«f.i<*dw*.ra»/^/'.C.riri.Ergo  &  perfidduflb- 

JtohtteMun  liabltanitfb  regicflbft  ft  iliinlnwMdnm  >  teura  quoaueli1>mridicehdonl 

iinandativclamlociincift^nip^l  cR, noiimiiia»^» fidflnfiWepcrlnlMlwodi» fad. 
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t.  mMmiH.  '$.t.  &  i.fupr.  l^tnimttikcM»»  ^fttt^  dc  cxiineicfpoafiprccedcotbtldeQ aot 
traftu Ipfo&dcrc.  oon dcfu&caDtuniperfona fi-  cantra£kam  nuUum  intcrucnilfc cui fideiuiTur ac- 
^eiuflbr iurauerk»  vtibidemfaipcameft.  Namfi  ccircricveIacccdcrcporuciit,vcl  C\  quisprzcclfe* 
>qaa(i  omoino  idem  oon  fideiufliirctiiuraucrit  fi-  rii  fublaum  cxundaiiiquc  omnem  obligatioDcm 
Wiiiflor  d«r«oon  opottere ,  oon  debec  hoc  iaf-  futfTc  aut  acceptilationeauc  folucione  vectiaat  quo 
lurin<'{um  reoprodcfle,vt  fubiicit  htc  Potnponius,  ilioraodocxiisquibus  placuit  obllgacionesom- 
fedfoUfidciufrorliCuias  perfonafolaobligatione  ncsctiamicgitimccontia&asl^itimi  lolUpo(ret 
«•xempiainteHigitur,  oon  «tiam  obligatto  princl-  x]etotoeDimiarue(ieinperiadli%toqaiKbccimd> 
f  alit  rublata,vt  & in  /.  GrsHim  "^i.  itifr.tU  fidtinff.  In  ligicur  /.  duo  i{.  §.  idtm  tulufm  fifr,  XongiC qwk 
«iubioumeade  contra^u  ipfo,  ic  de  omni  obliga-  fctipiiad  d,  l.  intMm  i.^. 
lioac  iaMttam  iotcUigicur  ,  vt  ex  iniUo  Initts  $ . 

t^iicm  defeodiC)  darenoooposteret  exceptiamrifiuraiidi  ei,  ciiius  DOmiiie  iu- 
xatooi fuent,  duidebebic.  Eadem  tadoell ,  9c (i  fidetttflbristkfeiilbr  iacui&- 
tjicreofimndalurezceptio.  )  fliem ^fi reiisiurauit;fideiuflbrnitus^ 
qiiiaceiiudicata  6cuiKlamalcertKiumeoniin»  vtriqacproliceret. 

quamia  ildciulloic  ipio  adhibuiiMllb  I^JMMliL 


Jtd    1.  Std  €iji  silare  dejere/ttc^. 

D T  a.  ar  8 ECf  V  f  M Di  eademeft 
in>c  ai  Lium  ftfiuftkm  9»fkftumi»m  fifr.bMtk. 

voi  liL.i  iixitnos ,  n«c  tmporcnna  tcpetiiione  lon- 


an  dc  cootkadu  ,ic  tc  ipfji',  an  «arb  4k  loU  fi> 
<dciair«irii  perrooc  iaraaertt.  Q^d  sotem  (eqai^ 
(or,  C  reui  iuriucric  fidciufrorctT)  cucum  cffe  gc 
necaiiils,  tc  indiftin&^  verum  cft ,  dummodo  tta 


^iores  commcntados  iu>itrosfAcere  noftri  vcl  ocij  iuraueric,  vc  fc  ab  omni  obligaiione  &  na. 

Vel infticuti efl.  Sed  qaod  inhoc  $.  addicor  cao.  toraUft  ciaiUeiemertr$vtdi&umeftiniciohuius 

dem  raiionem  e(Tc  fi  ndeiuirorij  defcnfof  iur*a6-  ^«g»s  Quoniam  fublata  priiicipti!i  non  potcft  fub- 

fit,  reoijac  dad  cxceptioncm  dcbcre  nouum  e.1»  iiftere  ndeiuflbtia ,  qiue  oon  nili  acceiforia  eft. 

ficc  eaira  tac  ia  4.  §.  «^«mAm»  aac  alibi  vTpiMi  Sed  quod  rationii  loco  fobiicitor,  ^  &mkt- 

tAlequidprodtcumcft.vtbcneobrcrnat  Accuifiuj;  ^«ts  fitU/iduHt  »Utrutrum  mum  vtrique  pr»fi(cttt , 

Vedptc  aucem  dui>iMtidt  tationem  aliqoam  oo«  non  cdco  gcoetalttet  accipi  dcbet,  vt  hac  paice 

iMmcicoqaMdas^iiUdalbiwBdeKodlcpMV  tatto  cadcoi  omoinoficiarli!urio(H.$rf«iiodic»* 

fona  omnino  cxcrancacft  rco,qui  cum  co  ne«  con-  ^  •  Nam  rcs  cum  folo  rco  vcl  cum  folo  fideiuflo- 

trasic,  ncc  quaii  coouaiit ,  vt  proiode  taoco  dif&-  « iudicau  iu  dcmiim  pcodcft  alteci  ii  is  aduerfii» 

«iliac  vtdcctor  pcr  «omttnquam  ptr  iibentmpci^  oHom ,  pro  quo  iudicuam  cft ,  regreflum  hd>ita- 

fonatn  acquiri  exceptionem  rco,catvixpernde>  C\x.  nonalitcr  vt  poft  ACcurfium  bcnc  conclu. 

iaiforem  ipfum  acqaidtur,  vix  eclam  fideiuftbci  dit  Bartolua  ex  Ug.^dmafmi^.fiifrhitrutft.  MrUtri 

ipRpet  elasdcftnibrcm.  D s  c.  tamea  ratio  illc  Quidenim  fi  quit  fidciatfeftcaoimodoniodlT^ 

cft.  qubd  de^nforls  tedem  petfona  cfTc  videtar  t"  ^eni  fuam  vt  io  l^.fiififidttiifir  X4.fiiprJ$ftS, 

Sucipfias  qui  dcfeaditur  ,  cd.n  dcfendere  nihi!  itg.^.dt  Uhtr.Ug/tt.  At  in  iureiurandohocampliuc 

.  iud  fic  qiia  n  eandem  vicem  quam  reas  fublre  I.  efttquod  habct  vim  folutionis  ltg.i7.fufr.Sc  ideo  v« 

OUMT  y.l.d^dtn  fnfr,  it  frtcttrM.  Kecproinde  aioc  ioliaccadum  iiue  rei  fiue  (idctulforis ,  alteri 

TalJc  retcrr,  i  <   Jciuflor  in  defcnfor  fidciolforit  quoqac  pro  Jcfrc  necelTe  cftl^iodmfco  lt.Mj^ 

^  iurajetic.  Ladcm  igiiur  diiUn^o  adhibeada  eft  dn«|0r(  vbi  diximus^r. 


D£  IN  LITEM  IVRANDO- 

.    TITVLVS   IIL  . 

m 

Vi^TANVf  tibcb     id  Sabinam. 

Em  in  iudicio  dcdudara  nonidcirco  pluriscffeopinamur,quiacrep 
fccre  condemnatio  potcfl:,excontumacianonrcftitucntis,pcriufiu- 
randum  in  lirem.  noncaim  rcs  pluris  fic  per  hoc  «  {cd  concumaciil 
cfbmacur  vUra  rci  prctiunu 

jjlf^f  terc  ^idirar^per  lloolUnoO  ^dftOtftd  dedi 

^  '                  '  dcnda  x(lima:ur,(ciendum  criim  cH  aJ  totius  hu- 

ESt  eJam  hicTitulusDciurelutaitdo  (idloii^  Itu  Tituli  (cotentiamaflequeodam ,  iu  compara- 

^e  alio ,  qulm  de  quo  fuperior.  Illc  enim  tum  ftiiflli  ias  vctas ,  vt  les  pctira  finc  diiMO  fi* 

lciurciurandodeciforiofiuc  laUiefiaeextro  nO  (kdeoda  eflet  ^  nonqoam  in  rentcntiom 

lite  apraeriando.  Hicvccbdeinlitcm  iurandoper  condcmnationem  dcduceretor,fed  etus  zftimarii}^ 

|ufi>tfandata  iUud  Us  &  i|tt2  cftiyel  ^r«icas«vci  iu-  £4^.  Utu  sftimacio  dicebatuc ,  cuias  tam  £cequeno 


.  *  ■  . 
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itSolaiUirlfiioftruioea^etjuoniamnona-  nu5  6cnvclk:qaod«ti*nitinotnotiws  condidksaj 

iei^focildbMMIiftlndiratnciimPrn^  a^osqallMW  aa«ir  tntctiditadD^diiian  <i»te<»4 

IKrminem  vhqtiamcogatpnecis^  aJfadarn,quii  portere  $.  ^pftBtmm  infiitMtRim.  HicTerbpri* 

vi  ^  tmptc^Soac  id  6« .  non  pofii>quaiB  nt-  rous  Accurfij  &  ^arcoli  alior^mqucenvr  eft oi^ 

anis ^tAni Wp^  tHhfki ^lAhoit  Mbuit  cioi-  ftimantiafn  ct&m  iaaainntbus  ptefet^Mbw^iA 

\h  lcgifJitor  /.  fiqitiidbdlio  \yxn  jin.dt\t  'mikJLj^lt-  •^iaciendum  danttir  pofTc  iurari  in  litemexccptis 

j^jmu inttimwr  ^jU^ffMm^^mmZidtn^  contracib  ic  adtiooe  ei  cmpto.lc^maocin  a£tio« 

«M|^  SIlc  •acenia-danJatilio  ikicado vcria-  Yic  hypothecaiia^M  illa  ia  rem  (it,  Uc^tTron  itt 

tctarcondemitatio/adum  ftrrif-cr  aliquod  in  cxc-  dominio  fed  dc  ptgnore  in  ca  qiijratur  dc  quola- 

fucionc  iadicati  ii^0M9i(copOper«i<,Si<|uideaa  tiisdiceadameritid^iAl^iatf^MnrkMii^.  FM#;^ 

dacbi|(tcnibilnfl|^^m4tranflario  «ft).*tf  «•-*  foc^lwccontiflgflTt^oiiunopertnitutarieai^^ 

^Mn  7)  §,  vk.mi.liimfikim  iMts  167.  it rtguljur.  fuam  acftimare per  ialfiutaodum  in  liiem »  moncb 

non  potdl ficri  niii pectraditionem  LtrddumiStm  Vtpianos  in  haclege» rcminiudiciam  deduftaa» 

ao.  C«d  dt  .M&  Ltrsditit  loM  MtqHirjrer.imiiuixidi-  non  pluris  c&  pei  hoc ,  c|u6d  aefcctc  pofllit  con- 

auceniJi^jMtiLlM^  %fjfUJu0rJtmm.,^tnt^  «lemtuiio  cx  cMitamacia  non  leftitaencis  pctiui- 

AccumpeQiB)ariacondemnaiioeit,quodfitperU-  iuranJnm  in  litcm.  Non  cnlm  rcs  pluris  firpec 

tiscIiuDatiimem^nihilfaciUuseftquamvtiadica  lioc>  inquic,  fci  coniurracia  aftimatuc  Tltratol^v 

^tieaecutio&cidpoi&ccaplbialicet  pignxtibaaiK  fieclaia  :itc  eniM  legendum  eft»  non  vt  vulgoiik^ 

bo  >isdcbitoris,cx(|lloCQin  vcnd.tiot  cesplicetcc  rvNftrm^fu  ,  vt  docui  frii.  CtnitSxtf.   E>>  auteat  . 

•oCUnodiiaita  (lecaoiitiliMe  ia  condemnationem  hcc  icc  pcnincc»  yc  intelltgamus  quid  ic  quaivb 

'  ps4t'^^  eftf  fi  debftor  vttco  non  foluat&fati»fi»>  taa  prcftaie  JJbiat  is  ,  qui  cs  fiM  prooiiffio^ 

<!!(  l.  ^.^.4ttfr4ttrtfifi:dtTtiuirc.  ^tttMi.ibiiiorm  ne.vel  qua  aliade  caufa  tenctur,  ^«nrircr  r)?nuU 

Jlff^ttt  ItaenimeueaitTtcoudoanatusnihila-  la  ceitx  |  cctur.^  pron  •fionc  fitSka.  iik  Itg^  u  f\ 

wvcogendot  ittfeduin(i|.-npikUnqaontfUtTia  9km.f1ifr.11ut  faitfd.togdniuT lig.  ^utalki.t.th ^ 

S:  tn^predio  conniiit  >  vc  pliiiib  is  ^  anbistrsda  tnm  qai  tn  m  voab  vKxim.  l,  4.    vltim.fi  fvtf  C4II-' 

<^urii  dUn  m«;.a.I)a(i«iJBf.difmr/r4tfaMf.3caiiw  tie»  Ug.  inttr  bi(vtrb4t79.ki.btf  ftrk*t9^,itvtrk 

plcrifqnelocii*  Manfii^ 'ehocfaaadtcoapocavf  fign^fit.  Nimitum  dcbet  prsftaiC  ve-kmcftimtf^ 

,)que  Ttibonian',  qai  pfiatos  fub  Vlpiani  quidcm  (tur.em  non  earo quc  pofiic  crefcer%aatqaciaai 

nominc  fed  l.r.pctacorem  agcns  conlbtuit  in  Itg.  crcuetii  per  iafiurandum  In  li-em,  >ft  taeicgan* 

firi  refiuuert  68.irrnviitii(.V(  qni  daie  vel  rcLtituc-  ti  fpecic  di£t.  Ug  vUim.  dt fidiikff^vbi  iiicitur>quod 

-|c  rem  aliquam  tBiris  ell ,  prarct^^  cugi  pclGt  ad  akagiscft ,  condcinaacioncm  quar  pec  a£lorlsid|K- 

tradcn  Jaro  eam  &  rcflituendamtaJr6q<ic  fi  opus  iucanduin  in  Ittem  ctcait ,  non  fultim  non  farero 

iit  manu  miiitoii.  lod^quc  woipit  dici  polfe  q  lod  vc  rcs  platis  clTe  videatut  ,  [td  nec  augctc  poilb 

•idem  TriboniomudlriKia  lg.  WbCfdA  fiid.lAtrt.  quantitatcm  eias  quod  intcrcft » qoamais  iUa  n 

facuam  cffe  fudiccm  qaiprurepetttacondemnac  plarimilm  inccrta  fit,  &  capax  «agmenti  mc  di> 

f eum  ad  i|liimatior.cm,icd  nos  inexplicandis  Paa>  ntinaiio>iis  l/g  vlt.itifir,it fitftiUt.frtttr.  Iia vi pra* 
dleAaroai  Kbrif  cotamlioeiafTribonianeampa.  >  canNoc  qal  in  camcgeracde  date6deiail(mifaai 

rurnciirainuj, &prudentomrcrponfaDon  mtliilf  tam  rem  dominum  Kabiturum  vi^us  flicrat  fip^^ 

^u^m  cx  vcia  iuris  vciccis  caiionc  intcrpictarl  (iei  conueniauu  >  ciufvc  fideiuifot  ircotaodcfll 

jpoiAroaf.  QuoniamigiturUtifcftimatioiempcc  condcmnoto  iiviagnam  quaatititcm  abaftoft 

in  Condctnnaiioncm  deducendaerat,&  aliquando  cAimatara  pet  tn^ariindam  in  litcm  ob  conta* 

«Kiti^gebatvtperiiifiurandumai^rif  litcmx(U>  macianirei  qui  ranrcfticatee  nolaerat*nonpliii 

Siui  oporterct .  nccciracius  (uit  hfetcadataf  «vt  cx  ftipnlaclonc  dc  tato  auc  Ipfe  aoc  fideia&r  c* 

^  ltcturqt;aqNiose  qtramodoactnquibusdemum  ius  prznare  det>eatqukn  veram  quandtatera 

ftftionibus  inrandumeiretlnUtem,nonenimom-  iusquod  intcieft  ,  in  qoa  noi/ coiitlnel»itiir  e4  ■ 

ni  cafu  &  paOimiuraturinHtem,  fcdcountum  iiimiuc  quz  accefiSt  pec  iaiiaraodom  ia  Utcm^ 

«ilii  ^no  dominns  inuicus  rc  fua  carcre  cogacar  cism  aoB  Miaat »  iaqi^ki «  linpatad  fideiaf<* 

ob  contnmactam  polTcllbris  nolentis  rem  rc^^i-  foribus  quod  ille  propter  fuam  pccnaro,  id  eft» 

tucre  arbitrio  iudicis.ant  nan  valcncis,qaia  doio  in  pcfcnam  luc  coniamacic prcftitic  Necadtcia, 

oalodefie^eampofliderc.Nemocntmremfaam  pctttnet  quod  dici  folec  t  infpici  dcbet*  9la^ 

inultni  vendcrc  cogitur  iufto  prccio/.ftrrorg.f»:^,  etiara  quod  potcft  euenirc  ei  Itg.  fVt  iM4  ij.  J. 

k»f  titJtg.fi filitftmtluu      mMttum  (tlMt.mMtrd^jttm  (lim  imtr  inpi  dt  ddmn.  inftQ,  Ug.fi  fea  dtmam  % 

iplw  9.  rtr  mtiH,kg.iimtU46. &ftqnmt.dUt  Ug^  $,u mpk  ktm,  Uam  prcicr  14  quod  broccrdl* 

Ttflttune  6\S.l(gfitiqH4(i 7c.fupT.de retviniic.Ug.vlitm.  cum  hoc  debet  ita  intclligi  (i  res  illa  fic  ordl- 

v^,jUfidttuff,  Ncc  io  tei  vtiidicauone  taotilm  id  nau ,  dc  vt  Barcoias  loqui^r»  ddUnata  adid 

(edHOiKit  t  cr  qaamdoariBtamipli«iiaiBttfcur,fed  quud  poflci  Ctflalt ,  cielttdhar  ftmpcr  ld,q^Ml 

eciaminplcnfque  iifliontbuspctfonalibas  Jc  bo-  oolo  St  culpa  aUcrius  potcft  comingerc  ,  qnfal 


nc  fidei  vt  dcp«iici commodati pignoratitia  & a.  nec  natocalitec cacnic,' occ  inrc « idc6»^cmfK 
rnnfliba^  nftor  lit  domimttl  ic  if&iflwteij.  aldcrl  nce  ootalc »  nce  «iboit •  noiP^niirM^' 

pk  fif*.  AltoqainOn  iurattir  in  litemextracafum  uentitij  cafus  compotandi  foni  Ug.  Iiifiwnc6.ia* 


Ug.  t9  4«Aifmici|.fi4»«,id  eftcumreicseon-  frk  ^  &  k  tfuA,  mmaim.  it  impcobicatem  do^ 

^adlu  Ari^i  ions  debica  poft  mocamperiita|otc  iumquc  horainif  vllios  cxpciSbre  non  raagis  aat 

'l^eacon  edatam»  Qgocafiic^pccicntistem-  ciutle,  aatoacaralceftquamcafam Aducr(amqa#, 

xilimatiu  dcbeacur,no'n  tamen  poteft  tadex  fbctunam,qncttmrn  etiam  optimo  caiqae  poiili^ 

Mn^reiurando  adoris  xnimare  rem  qucndex-  accidcrc  Ugimirfiiftdm»tm%^%fititttminfi9M$trhi- 

cat.atra  hont  cafunr  noo  potoinraii  Tnqaaniin  ^^^;  jtt^o^  ctopcfilittl^fcicftimacioccrta  fi^ 

litem  Dc  ab<o  qui  lem  qui  dominus  aliqaaiiSo  quc  irerb  per  contamac  am  crcfcere  potCft,  iai* 

l^tjc  «  aucj^i^c  aOioaem  f ^cfo^MHH i^l^  ^(W*?£f!K*^'?*^^^^°'f^*^ 


|U»t         ANTONII  FABRt  l.C.  RATIOHALIA 

tionem  e!as  qvueoerta,  qa^m  illius  qtk  liicena  eft  cacfiiuia  fecondii  illa. faa  intecpictatione  id  «jaaiii 

^tinL(umfH4ddmi^.S-i.fiil'r»i$wripli9,iZ^  B^rcekttMMiimraditqMiBpmm  ftipQhiiooisia- 

«utemiege ainfici^conreatic  qaod  Accuifiasad-  dicatum folat,dcca  umc  ftipn1ationeloqait^c/e& 

ti  icit  cx  raaoleno  in  i.fim  fMtt  6o.f.ttg4toiiifr.*i  tannlm  ponitdatos  c(fcfidcia(roresidoreosinrp6* 

i^/^/fHLlegatopccitoctiminlitemiutaturo  cU,ta-  da,inqnit,quAntitacequ;pciitijr,po(ltra  v^tocon^ 

tloncm  legu  (alcidic  non  cius  rummx  in  quam  le-  demnatum  cife  ia  matorcra  qaStiutcni  pcr  iafiiu 

gltatius  iuraait  h»beri  dcbctc  ,  fcd  cias  quanri  rc  randum  in  lircm  ob  fuam  conturraciam  cum  qul 

V<ia.  id  fuit  quod  petitum  c(t.  Nam  id,inquti  icx^  £dciu(rores  de Jit.In  quo  tatnc  ipfb  rurfum  ilk  f4- 

qaodpoBaflBcaafiiadcreutt.inlcgcmBdddMaiiioa  llnir.  Nccenirapcoquancttarcpetiradcrcrtucrn- 

Incidit.  Sicatinecqaodcxdulticiacrrvptorisrcsa-  quamiiiliucanduminliccinniAin  ca^u  /.  ].ittfr,  fcd 

liqtupluris  cfUmau  fic ,  qiUm  rcucra  fuccit  iui/ii-.  unt^m  procorpocc  quod  aliatn  aiquc  atiam  pcfiic 

— Mkm  I4«f .rtf J»^<».;>Recum  recipere  (ftlaBttio«icm,8e  in  quod  probabiliscadtt 

tcniffi  precia  communitcr  f Jnguntar  Don  ct  adfc-  aftcftlo  vt  cam  rcm  Sc  fp^cic  habrrc  dominus  roa- 

fiioDQ  &  atbitcio  iianiloruio      fmMn  ntmm  j|.  lic  quam  aliam  quimlibcc  ciurdcm  rpccici,ncc  cam 

fif^ U^.  AquH,  NeembccmntloaiHc^Ucvnjsoi-  velfcittilofaDprecioMndcreicdm noti ficatqoi^ 

iiiiii^cie  l.dmftnta  ^^  infr.  MJfiAic.propter  fpc*  titasrecipitfandionrminfuogcnere,  ira &  fpecies 

cialcm  illius  lcgis  rationem,  de  qua  ibi  diccmns.  in fna  ['^cati.x.f.matmimtfiifrMrth.crcdttJc.x.ptZ' 

Miror  Tcr^  Accorfiani  ic  Bartolum  cradace  h\t  tefeil  cerciffimum  eftfideiuiroris  obligation£ .  qoi 

de  fidediiroribas  loAdo  (ifti  &  ludicatum  folui.  non  ni(!  ccrrc quantitatis  nomine  intcruencrit  cx 

Cum  non  ignoraaerint  iideiuirorem  ladicio  fifti  poHfafto  augcri  niinqnam  ^o^c d  l.t.f.vh.fup.qui 

non  ccncci  poli:  fentcnciam,quialicistanttim  cxcc*  ftt^d.ugMnt.d.l.^>  ^  vU  fufr.Ji  quiiuutia/t.  Non  ei  go 

oendcnoofadicacifoluendi  gratiaacdpicur.vcdi'-  dcbucrunc  inccrpietcs  noltri  acconimodaciasc\c- 

fectr  ' '.ip:'Jmcfl  ■n/.^r/f^  S.j;.  di-po/?/icem^vbimal-  plum  vllumadhanc  lcgem*quzrerr,  qi:im  cx  H.L 

lem  I egcrc  tmttttQnk  t  qu^m  tc  valgo  ttttcitMwttji,  rit.dl  fidmff.&  d.lMm  fottr  Co.  $.  itgtto  AdUgftUiL 

Diclcar  eaifflUs ezerccri  non  exercicari  infr.dt  fiUr-  Ecfi  verbadmirclmasfi JeluITorem  iudlcicam  UAA 

fir^.  Stipulationcm  wuo  ludicatnm  folui,  qnarcx  tcncri  eti.imin  a<flionib.aibitrariis  aj  omafm  cam 

cribus  ciaufulis  primam  iubcc  dc  iudicaco  (olucn-  quancicacem  qu(  iocondcmnactonera  amplioc  de« 

do  >  commlccl  In  omne  id  quod  iudex  pronttncia^  duAa  fic  ob  iafiarandttm  in  lirem  qaod  aAor  ptc)- 

liarit/.£.t^9.iA^.}aii(. /«/iii.  Namquod  Bartolusvc  ptcr  contumaciam  rci  pfxltitcrit.ncgamus  caracti 

lianc  dc  ftipulatione  ludiucum  lolai  iaterpreca-  hoc ficricx eoquod ccs  hodie  cantoplucisftc»con« 

tioocmtaearar,refpoodctreftringihocdcbercad  ct^  quamtnliaclcgc  fctipiuilc,  fedezTerbisIpfis 

tf0Honci  atbitrarias  in  quibus  aic  duplict  fcrci  fen-  ftipulacionis.qnfciim  de  iudicato  folucndo  conce- 

tenciaiiitVnam  ad  ccm  dandam,altccamad  zftima-^  pu  (inc^omnc  id  concinfc  quod  iudex  pronuncia- 

cionemqHKftAa  lic per ta/iacandnm inlicem*  Et  aeric,ex  q-.iacunq.tande caafa  i J  fcceric  d./.^. tuditk 

tdemlfeWmctpritn*  tantilm  fentcntia  conueniri  /Wiii.  Ne  alioqui  dtuifacondcmnatione  i^<|aoq. 

poiTenonexfecunda,  prorfus ridiculum  cft  ,  non  (l>p.'Uciodluiia  vidctctur.  Qaa  ratlonc  nec  mihi 

ob  id  folum  I  qu&d  ftipulacio  ludicacuro  folui  qnz  placec,vc  neq.aliisp1erifq.interprccib.  quod  ex  hac 

ttdlm€tim lampec  habeciiidfdandi  necelTicacem  vc  lege  canquam  notaiu  dignum  Ditcoius  infctc  ,fi io 

tfibiartlomMlftipulacionesprxcorir/.  jffWii/irn-f.  cauiacriminali  ftcfciuflor  irtcrncncrit  dc  indiactf 

d[|pna«r«jl^pa£ir.non  aJarbiuaiias  lantumadliones  foluendo,  &  ftacucumdicatquodpropicccuruma« 

pttrtinent ,  led  U  alias qfloqae om hcs  quibus  con-  eiam  v^I  negadoncm-pcenaaageatarjfideioflbcen 

ucniri  &:  condcmnari  rcu.^potcft,  vcrtim ctiaquia  adillS pttnam  non  tcncrl, canquam  quSDOama-> 

per  ptiorem  illam  iententum  quam  Bartolus  ait  IcficijpoBna(it  fcdconcumaciz  &  nc^Miottis.  11* 

KrrilnaMoiiibttsacbiccarIis,putaperqaam  inrd  enimficn&coodemnatsoftftipolatfo  dlaidatars 

vindiciiionc  proniinciatur rcnu ffc  pc:iioris,nuIla  quod  eft  rldiculum,  po(!etq.renicntiail!a  &ratio 

wquam  Et  ccmdcmiiationonmagis  ad  tcmqaam  Bartoli procederc eounium  cafu  quo daplnlata 

ttd  «ftlaHNioBem/ed  tancftm h.Qd  quzftiodccidi.  cflcc fcocencla,im  dcpatia an!efici),a1tera  de pci;. 

tur,cuiusrernt  ,c:^m  vctopronunciationcmpoft^  na  contumaciar,vtiaantenosFu1gouus&  Atcsan-. 

cifeqaicararbicrium  iudicis  de  rerelUtaeadacam  dercontraBartolumdifpucarunt.lllud  probabiliua 

fiiaAunis L&^Haurft y^.^.x  fupr.de  r» ymfic.dal ar^  &  HumaDius  cft ,  quod  fubiangii  idcm  Bartolas  li 

bicriofi  nonpareatur,cumderaum  fequicuccon-  cai ibalefidd  pcr  Aarucum  ceriapmna.pcconiaiit 

dcmnitio  quanci  a£kor  in  litem  iiiraucric  d.  Lqu  rt-  imponator ,  quam  (i  foluere  non  poflit  rcus  ampu^ 

/hutt6i.etd.tit.  ^.frtttrtklnfitt.dttQim,  Qnzcum  c^icioncm  nunuspaii  dcbeac ,  augcatur vcropcen* 

figftelo  fccunda  featentta  (ic  ,apparec  no  niH  ex  ca  illa  propccmcgationemTe!  cORtuniaciam  rfl,poflfii 

polleconucnirifidciuirocem  ludicacum  folai,quia  illumcaiiarc  pornnm  corporate:n  folucndo  pccu- 

ntcniii  cxea  folueodum  quicquam  cft.  Siquidem  niaitam  (iatuco  impoiicam  maiciicio ,  quoniam.TC 

plima  nee  dc  fotuendo  ncc  de  reftitoendo  quie-  bcoi  fafcDOtatBaldas^pcjenaconcafflaci^notidlCi'- 

quam  pronunclat,fcd  hoccantiim  rcmcflc  pctito-  curpcrnaprfncipalis  :  Cumqueadccrtam  qusntl- 
tis  vt  arbitrio  viam  apcriac  de  cc  ccftltaendat tatcmcc(lciftA(ic»  camquc  minorem,quam  quc 

poftredditmri  |ri)icciBa»conderociaiteRlfiTtdas  obcoocanMdamdedomeftlficondeinaacioncnl 

polfciforarbtcriononladsfildattpridsergoYecno-  mnlignacecc^  e(Iet  illa  Intecpcecicio  qux.ftatuta- 

dNun iiiam fcnCcntiam  tatam cjDc ncceire cft  > qiMbQ  rixpocnx ianftcrct  pcftnam  contamacic, vt  tanco 

«klblaendo  tc^ci  quiqacatn  poffir,  ac  pcoindc  dirocilior  milero  reo  Iblatio  elas  rcddetetur ,  ac 

quim  de  ftipalarionciuiUcatafflroli^  qac  totaad  proinde  corporalis  poena  tanto  iacilii)s  iocurrea 

felurionem  foluendtq.condcmftadonemA  necef-  retur  gnhfmtn.  Ug.fi  fmut  25.  in  illis  vcrbis ,  it4  tuc 

WM|.TCprzftfoti!omcnlDraml^^atiboilic6-  t4Um  t^urtrtm  ftgrm4tm  yt  pmtu  f\t  dtVuoriU 

fotar ,  nao»  t^ldem  cft  (n  lllpulationecatamrem  mufttloiMm  &t,  tnfr.  dtfigm,  «ff.  It  (i  Jciu(roio 

r                             ,      ,  ■  ...                    '  • 

.        •               ..                       .  '      '           •.  ' 

••.     •  ,         '  Diyiiizea  b/ GoOgle 


DE  IN  LITEM  IVRAND.  LIB.   XII  TIT.  III.  io^ 

|]iimeft,viabcoa(fti.irllipulctur,tottu$dubiiatio-  ciim  intcrponia  cft  ftipuljtio  Jjdica^om  frlu' 

nis  tollcnda:  jiracia  ,  non  lAmuinpa:  lam    con-  dummod6lin)plici;erinrerppIitafit,  ita  vcrtferri 

demr^at  onem  omncm  q'.'*  fcgurtorcx  maleficlo  )poffit  ad  omnc  id  quod  luc^cx  q>ioqnomodo  cx 

Jllo.vei  acctjfttione  ,  veliiiq  rlitionc.fedad  .'a:  vtl  quaciinqne  caufa  proiiui  ciaucnt  vt  in  d.l.i^.Iudit. 

tA"  pm<jji< ,  vcl  eriaiwi» ,  vt  lic  vidcatur  ctiam  pro-  folui.  nonctjam  fi  icnrifta  fit  vt  apud  Batiolutr:  ad 

m  'cic  pvTnam  qnJt  vcni.tt  cx  contun  acia.Sic  pocr.ara  ex  malcficio,  vcl  accufationc  vclinqu<6* 

«Min  resclfciclarior,  fcdnontamcnccrt  or.quam  tiorcdcbitanv. 

i.  P  A  VL  V  s  libro  ij.id  Sablnum.  ' 

^Iuc  noftrum  quid  pctamus,fiuead  cxliibendum  ag.itur. 


l.Siire  nojirum  t. 
Non  placctq  lod  Accaiiius  &  Bartolus  notant 
poffc  hanc  lcgc  coniinu^  icgi,  ita  vt  incipiar  nouus 
S.  a  vcrboillolw/rfiM/»  nccian^aturinitiu  iiuiiis  lc- 
gis  fapcriori.  ni  imb  vcro  p6det  omnino  imtiu  lc- 
g?s  huiusi  poilrcmfs  vcrbis  lcgis  prxcedcntis,  \f- 
quc  ad  vctfk.  iHltrduni  a  quo  Inchoandus  c(l  no- 
uus  $.  Probatquc  optim^ ,  qnod  docuimus  aJ  )e- 
gcm  Aif  criorcin,  Pcrinfiutaaddm  in  litem  xiH 


rei  rindk.  QuomoJo  autem  dicct  aSoi  fcm  rm^ 
fi  nondumfit  cxhibita?  Quamuis  igitui a^lio ad 
cxliibcndum  cx  vlriiscaufij  compctat  exira  vindi- 
catiorcni,  ciim  cJctor  omnibus  quorum  cx  iufta 
&  honclU  caufa  intcrcfl  rcm  cxhibeti  d.l.j.  $,f(icni 
dum  tfl  &  pjffitpT.  Ad  txhtb.  non  tamcn  aiio  cafn 
in  ca  pollc  lurnn  in  litcm  cxiftimanduin  cft ,  quam 
JuHlaqui  vindicaUonisprxpaiaioriicft  ,  quxa- 
A.onis  aJcAhibcnrlu  nominc  potiiliutum  fi^nifi- 


lna:i;o:  tumaciar)  polTcfforls  vlrrarcl pictiumco  cacur,quia  &adio  ipfi  maximcpropicf  viud  ca^ 
dcmiimcafu,  (jtiodon-inusrcm  fuamjpetat  5f  qua    tioncs  jnduclacft  ltg.\,nd.ut.  quia  peiJnJccilin. 

•  *     I^J_l   O.    -  .  '  mi^vKflKlll.^  ^r..1l>#.tf..^r^AwK.K.fl.«l-n<1^fl....A.I.M_ 


inuitut  carcrc  coga.ur  obc^oliim  &  contumaciam 
pnflciroris  nolcntis  rc  n  quam  ftic  alicnam,  rcfti- 
tiice,  malcmiiquc  litis  a:\i  na  iorcm  prift.ire 
a<qi?e  \ir  inuitui*i  dominum  a  iige  c  ad  rcm  fuam 
vcndtndam.  Qiii  lcnini  aliud  c(l  vcn^^crc,  quiin 
p^^o ic }'ccu.iiarfl.arcit  evc?/.  '.tf«r*/i  5  %.i.ii:jr.d:fTi- 
f  ript.  VitL  f.  I.  d€  antr.  imi  t.  1. 1.  dt  rtr.  permut.  V  ndc 
cft  quod  .am  muUiS  niris  n(.  llri  locis  rtrij  tum  tft 
prxCitam  'itis  acltiina»'onsTi  pro  cmpt-onc  cffc, 
autfal;cm  fimilcmcmpiifini  /.i  ^  l  iffi.frotivpti-.r. 
Itg.  I.  de  tjltmMt.  dct.  l.  tiu  rti  46.fupr  dt  rtivivdic.  I. 
tUM  qui  7.  S.  ''  pK  dt  puUtc.  in  ttm  ali.  \tg  fi  vtttrto  % 
$.1  .tnfr.  L.v  uiod.  l  /i  ftritus  ii.  §.  Ttrf.  &  tdto  u:fr. 


rci  cxhibliio,  atquc  cum  cxhibttar  rcftiiutio  Je- 
negatur  ,  rc  fua  carcre  dolo  poftcflbrJ.?,  camque 
wiidcic  duminus  cogitur  coiuia  rationcm  &  x- 
quita;cm  natut.\lcro  :  qnod  in  al.is  calibusnoa 
eucnit  in  quibus  cx  alia  quam  dominij  caa'a  ca- 
dcm  adVio  ad  cxhibendum  corapctit.Sicut&  in  a- 
^lionc  f.iiti  difti.igucu.us  ad  Itg. citm  furti  <).  ir.fr. 
htc  lit.  an  hirc  domintj  dcrciatur  an  iurc  cius 
q<ioJ  ailoris  intcrfir  cx  alia  quam  domini)  cau- 
fa  cx  lcg.  fi  vtniidero  80.  $,  tum  Mtttm  infr.  dt  Jkrti. 
In  cxiuociidis  tamcn  inftrumcnris  aliquid  dtucr- 
fum  cft.  Non  cnim  inrpicimusan  a^v.rCt  domi-' 
nr.s  clurtr  ,  in  qua  tnllruinentum  fcriptum  cft» 


dt  eu:d.  leg.  fi  prepitrii.  nfr.  icr.  dmet.  Atqni  ficuc    ^«••d  ^n  cms  pratia  fctipturn  fit  i<f  vtilitatc  ad  cum 


alicnam  tcni  •jmc  c  ncmocogitur  Ug.  nutinetti6, 
Cod.  dt  iur.  dclib.  ita  ncc  qiiifq..M-n  luam  vc.ndcie 
iufto  prcwio  Itg.  nec  qusfi  •jo.fitpr.  derei  vindic.  Ug. 
mon  tnm  9.  rtr.  dmtU  .\lcrit6  i);itiir  &rcxmcra  iu- 
ris  ncceniiate  vfas  iurifiurandi  in  liicm  hoc  vno 
Cafu  introdudns  cft.  Idcoquc  ncc  dc  iurantis 
rcriiirjo  quiri  fscilc  folcc  Itg.  vU.ir.fr.  boctit.Qi\x 


prrtiiica.  hg.fi  <]uis  6.  §.  txboctdiHo  &  ftqut»ttb.fup. 
de  edend.  l^.ptK.  ivfr.  hot  ttt.  Dcnujuc  l  uni  de  in- 
Ihumcatorum  cxhibiiiotJC  agitur ,  fulficitvt  aftor 
dica:  &  probctinftrumcatum  fui  iuris  eftc  jicct 
non  eiiani  d.tminij  leg.nenignordbit  ^.Ccd.ddtxbik 
leg.ptn.  Cod.b9C  tit.  Cxtciiim  omi.i  cafu  quo  in- 
fttumcnii  exhibicio  ahqua  petitiir  ic  dcncgatur» 


fex  idco  reftrinj;cndavidctni  aJhoc lufiuracdnm,    magoa  przfumptio  cft  doli  contii  nokurcmcx 


ncc  ad  iMud  cx.cndcnda,  dc  qiio  dixiinusin  Tit. 
prxccdrncc,id  cft ,  quod  aJ  litc  n  decidcndam  fi- 
cc  ex  conurntionc  txtra  iudiciom  fiocin iudicio 
«Jcfc.tur.  Njmdc  pciurio  illius  qui  co  iurifu- 
randi  £»cncrc  iuralPct,  q  izri  nunquam  potuito- 
lim  ltg,i.&  i.  Cod.dtrtb.crtda.  criurtiur.  nccma- 
gis  h.>dic  nifi  cx  conftitutionc  luftiniani  in  if^. 
yltini»  ted.  tit.  Ncc  cft  concra  ium  quod  adJitur 
xn  hjc  lcgc  fiut  ad  exhihendum  ngatur.  Eifi  cjiimper 
a£lioncm  ad  cxhibendum  rcm  noftriin  iinn  pe- 
tiinus  ,  nc  tmu  quiJcm  cumca  aft  o  prxparato- 
ria  vindicationis  eft  ,  fcd  lan.uin  rei  eihibitio- 
ncm  poftoUiniu ,  vt  cxhibitam  'C  n  vin.--icarc  tan- 
quam  noftram  p  itFur.u? »  (qo.taJhnnc  vctlku- 
lum  dubitAndt  rati'.cft. )  Is  ta.ncn  qai  adH  »ne ad 
cxhibcndum  conncntus  exhibiiione-.n  rccufil  Jo- 
lo  malo  pon  miniii  contumaxeft ,  recmiaotco- 
dio  Sc  poena  dignus  ,  qii2km  fi  dircdVa  ici  vindi- 
caiionc  conucntus  rcrtitutioncm  rei  doloraalorc- 
cnfaTct,  cilm  ica  ia:iat  nc  rei  vindicirione  poffic 
conutrniri  Ug.  f  S  prxtertk  fupr.  *d  cxbiJ.  &  lcg.  in 
0llt*mbtu  5-  infr.  boc  rit.  Ncc  cnim  potclt  qnii  rem 


hibere.vt  aiunc  pragmacici.  Rcdcajtcin  Pauius 
in  haclcgcvcrbis  iUis  gcnetaUbus  vtitur,  fiutquul 
mdrum  petdmut  quoninm  ad  induccodum  hoc  luf- 
iurandum  non  eftncccirevc  coipusa!iqnad6:  fpe- 
ciem  pctamus  ,  fcd  fulHcit  aliud  qnidi.bcr  pcti» 
duramodo  fit  noftrr.m  ctiamfi  in  iuic  confirtat,  pu- 
tafi  fcruitus  vindicetnr  aut  aliud  ius  quodlibcrA 
Nam  ic  fcruitucum  atiorum  iurium  quamuis 
incorporahum  viodicatio  qux-Iam  cft  lot.iit.fivfufri 
petit  & fi firttim  vindu^ic  bi  ca  vindicationc  non  mi., 
ni\(  qudin  icium  corporalium  pcrinJc  iuraturin 
liic.ncx  cadcmiuris  xquitatisratione  leg.hdruim 
aSuniim  y.in  fiu.fupr.fi fauit.vindif.Scd  ctli  rem no- 
ft  1  aiu  pctcf  c  magi $  propric  dicimi' r  c iim  cam  v in- 
dicamuW  a^Iio  li.irfr.decbltg.  &d!}.  l.pecuiiuij^.^. 
dSmisdt  vtrbfigHific,  quiancc  potcft  qnifqua-n  itul 
diccrcnificmusvindicjndi  iushabcai /.g«t«rto  17. 
%Mgtntode dur.& drgettt.k^it.  ptiimns  tamen  intcr"» 
duaicii.tm  resnoftraspuia  dk*politas  comtnodaias 
pi<'norat.iS'iAionjbus  pcifon.-.libus  bona*  fidci, 
qiumuisnonianquam  noftras  fcdtanqu.im  nobis 
cx  (.ontta^a  dcbita?  &  rcditucndaf.  Idcoqi  e  ia 


8liq.ia-n  iiuc  Quincium  vindicarc  ,  quin  vfurpct  ilsctiam  iat.itur  in litcro  ad  punfcnd.lmcontum.M 

Tcrba  il'  t  vindicat.-nis  folcmnia,  HdKC  remtxiu-  cum  8:  peifidum  rciLjtucrc  nolcniis  vt  d:ccmui 

ft  Ouintium  nu*m  tjft  aio,  Ug- 1,  vbi  aiximus  fupr.  dt  *d  l.yiifr,  . 

T»ra.  lil.  ' 


I 


ANTONII  FABRt  I.C.  RATIONALtA 

1  ^Inicrd[um,<Juodintcrfitagcntis,  folumseftimatursvcluticum  culpanoff 
Keftitucntt^velaoncachibcntis  punitur.Cum  vcro  dolus  punitur,  aut  coanimi* 
cia  non  refticuentisy  vcl  ooa  ezuibeacis,quaoti  ia  iicem  iurauciicadcc 

jtJ  §.I.  InterAim.  telligitur  .nifi  af>nrt  (^fcr.itnr  c<^n'?'cfnab  aJccr- 

R  A  T.    V  B.  Sijc  dob  fiuc  culpa  poflcflods  ftno  /./rtiflw  ioMfT.de uJitb.lMMiulm  lo. C.ud.iei.tit. 

j&at  vcdombio  res  faa  non  rciUtuatur  auc  cxhibca-  C,ntqiiuu$fu4Ullf.u4k.¥imdie.  Atqain is qui tn 

tttt,  perinde  4oinilMU  rci  Cam  damnum  jncutrit,  liteiarat&tcft.s  &iudcxclt  incaufafuajaltimac 

ca  mquc  vcndcrc  cogitur,  &  quidcm  laflo  prccio,  cnim  ipfc  quaii  fua  imctfit,vt  cffugijt  inc6mndun» 

£  n6  aliod  poflicconlequi  ^  poffcflbrc  quim  quaH-  &  pcrlculQ  probationam  quas  alioqoin  profcrie 

ticc  ter&iniereftaaoilaL  Aiquihoccftlniquuro»  omniinododeberctdJ.wif.<'.i«4/w-iiirfl|(».C*di 

"&ca  iniqait.u  cftqux  iufiurandum  hoc  in  litcm  ftnttnt.  qutfroto qutitnttrtfifruftr.  Sc  quarumopia 

laduzit  vt  djximus  ad  L  i.jupr.  tx  l.  tttlnri.t»fr.  bot  plcrunquc  id  quod  roanimc  intcrcfTct  ad  cxiguaixa 

Ht.Lfi  fil»fMmHM  i^.iutimm  folut.mMirJjmmim  fummamdedocetewripWw.i»/r.<ff)f^fM«ift 

9.  vifr.  rtr.  tmot.  Etgo  non  minils  ob  culpam  fu-  i€llimat  autcm  migno  vt  plurimmn  .  qaomodo 

laiidamcftinliteiDiqiito  proptcrdolam&con-  loquitut  /,  vUim.  infr.dtjidttufqwji  luratciniulmi- 

ramadampofleAbritnoDtelHraentis^mod6ca-  tum  licct  /.  4.^.  turttrtinfr.  £t  quidcm  non  alio 

.  fctc  domtnu»  re  fua  camquc  vcndcrc  cot^.-tur,  quam  iudicc  ipfo  dcfcrcntc  (/./.4.  §  irfirrt,\Ac% 

'  Modvnaminipicicndum  clTe  vidctur,prxVcrtim  in\xxio  ctiam  aducriatio  contra  qacmiuratar.  la 

4»  ei  qol  in  culpa  cft,  nanqaam  faccnrrendnm  q"»  K  iofiorandom  iioc  diifierc  l deciforio^deqno 

fit»qaippe  qui  Cttlpam  foare  impatare  fibi  de-  di^lum  cft  Ti;iilo  fupcMorc.  In  il!o  namquc  fit 

beat,  qutque  damnom  quod  excalpa  fuarentict  quidcm  is  qui  iurat.  tcftis  &iudcxincaufapro. 

nallum  fcnfurus  cOc  videaturca ceg^b  l,  fwd  quit  pria ,  fcd  ab  adaerfario  iprodeferemc  non  iiudi' 

xo \At  rtgul.  iar,  Dmc,  Hoc ioiiaEHMiiwi in iitem  cc  vcl  a  felpfo  /.  1. infr. quar.rfr4S.1un dtt.  Idcoqno 

iiidu(ftam  a  prudcntibus  fuit ,  non  rarefaooredo-  minusodiorumcft»  fibieoimimpaiecisquiTiti& 

mini  cui  rcs  fua  cripitur ,  quim  odio  poirdToris  detuHtJioc  mb  loogi  odibitnftScarittoncrMi- 

qai  pcr  contumaciam  nonvolcreftitaere,  atque  laquc  iuriialicnius.  Ncmini  ergo  permitti  debeC 

ita  dominum  cogit  pro  rc  fua  pccuniam  accipe-  vtinlitcmiurct ,  nill  hoc  faltcm  adhibito  tcrope* 

te.  Sic  coim  facii  vtpet  rapinam  ab  inuitodomi-  raroe  ito  vt  taxecur  i  iudicc  ccru  quantitas  inirft 

jioremeinscoraparet,  vtloqnitarPompomusin  quaroiorecnrt  nciiin  is6nituiuraicliccatinim>| 

tntc  qudfi  T-fupr.dt  Publicun.vbi  dicitar&in  Uge  menfumquoiuci  tict  ird.§.ii»r4rr.  Atqueitacon- 

6y,frd(td.  £amquidolol;ccitqu«minuspolIidi:-  dudit  Accurlius  iariruiraiidl  taxationcm  priila 

lecne  ceftitoeree»  lioc  quoque  nominc  pnniri ,  quiroiuictnr,fieri  dcbc  eezd.  $.m*rt&Lin£&$» 

qubd  adkor  caoeieei  non  dcbc:        nr-j  q' 3?c«  wm  ^.irffr.ted.l.^irbitrio  iS.fupr.de  dtlo.  D  r  c.  Dolus 

los  rei  noroine  fe&beac  fe  eiprsAaturam»  ncc  qaa-  coiituu>aciaciui,quircm  quatu  fcic  alienaro  im* 

fi  Pablicianam  ei  liifliiitn  efle.  Albqoi  ex  impro>  probd  detinet, nec  vult  reftitttete,liaoc  cettipen- 

liilatt  fua  afiioncmconfcqnc  er  ir ,  qttnd  clfc  non  nam  mcrctur  vt  non  folum  condcmnerur  ad  icL 

dfliecli.  itMUjuUt  12.  $.  I.  dtfurt.  Atqai  maiorc  omne  ^uod  iotcrcft  doctUBij ,  fed  ctiam  condenw 

edio  eeiiragMieft  qui  dolo maloeripit  domino  nationn  illinc  taxationem  ab  adaerfarlo  ipb  iii« 

rem  fuam,  quikmquij  cr  culj  aiTi.IilcenimraptoC  ficri  patiatur   vt  qui  hanc  fii  improbitalin 

rflUKMic  vc[6nonitcro:necenimrapi*  £tu4ilumbabecquod  ab  iauitodomiooccmemiCi» 

Ktl^malo  Li.fMBmi^iiifir.vihm.rtft.  bancralremponiamrentiac.  qvod  nagnodrinfa^ 

nbminus  quodconqueratur  quipleoif-  Ao  prccio  dominiuin  cius  nancircitnr</i/7./.MC9V4/E 

femnitatem  i  poireiToic  confequitur,  7o'fi^r.dtPubliaM.d.Lvlt4H^J(^dtuiff.ttidciicon& 

cumitquiio  cdpaeft  condemnandosnc  adomnc  poteftiufiuraiKUimhocVideciodioliim  ,cum  prx* 

Idml^  ipfius  intercft  taxandum  ofticio  iadicts,cx  ni.'turinodiaaidoiofiliominis,&contamacis,qui 

'-j.y0&is  tcftium,  &  aliis  litis  inftrumcntis  vtin  Lfi  nullo  vnqu.nm  aquitatis  coIorc.idiuaaripotc(t/.f#* 

•'^JikMiUti» /^.Cdtdiiwi.tmft.lcg.vnu.vtrf.ifitlikduttm  mU.m  fin.vifr.*dSC.  TrtbtU.  Cumquc  non  aUerius 

Jgj^bm  CUJiifumtjfmfnt«qu9dinto.frefer.<Yiim-  quamipfius  domini  arbitrio  prccium  tei  ftatucn» 

'.tlis  pleranquc  accidat  vc  itiopia  probationum  id  dum  fit,  v:  Marccllus  loquuur  in  l  fituttr  ?,.  'v-fr* 

quodintcrc[l.id  cxiguamfjn)mamdeddcatur/.p/r«  bot  tir. apparctcipermittcndum  clic  viiurctinin. 

inpr.de fiifulMfrtttwr.  Dcniquecftimatiofiiclioeca*  fioitum^uomodorcriptameftinA$.inwrt«idef|« 

fu  imdicc/.^.^.p/r.i»^.  qaatpcrlufiaranduminll-  nulla  per  iudiccm  przfinita  quantitare  ad  q-.iatn 

'  cem iic ab ipfo adlore.  Culpamtamcocilmbicdi-  ▼f^ueiurccurincalioquiiudcxipfeprecium  aiicns 

'  dmns,  leuem  tanttira  inteilfgere debemnc«aac le.  rei  ftacoere  ▼ideacar,qnod  abTiirdam  eiTec, cdm  4 

uiflim.i,n  ,  non  c.tm  qu.r  fit  l.ua.  Hjc  enimdolo  incta  voluntatc  id  pcndcat  domini  rcm  funm  aiic 

,  Ba'l>m  a:qaiparatur,  tum  quoquc  ciim  lcx  aliqua  nantis  dJMUr,  Lfivtluntttt  i.C.dcrtfsind.vtHditJ.im- 

'  Kiliasdoli  mcntiooem  facit  /.  i.§.i. fuprfimtnffdlf  cduft  16.  f .ilmi  hmfenim /ii^.  4riMHr.Tantienin 

,   mod.dtxtr.LqudfitumS.  §.tumqu»quein fiajiifr.de frt-  vnaquxqiu  rcs  efiieintelligitur  quod  ad  vtititatcoa 

MT.  6c  aliis  locis  pen^  iniiumeris  quos  congefii-  domtni  pertlnet,quanti  veodi  potcft  tum  quoqoe 

aiavdnfi.?^.  drmtr.wngnutt.  lacimqucreratex»  ciim  perftultitiamemptorislongc  placisveaditof« 

cas apcrtas  eft in/.i.C.MClirJiciuionignorcm  no-  qu^m  re vcra fit /.  dlttnus 6iMib£fil(id.Q!ffaiKOtBAm 

ftcoa  pucare  clle  id  fingularc  fn  turorc,vt  criam  ob  nils  abfurdum  id  vidcri  dcbet,  fi  per dolara,  contu* 

latamtpfiut  enlpam  contra  cum  in  litcm  iurccur*  maciam,&improbitaten^pofteirorisfiai,vtdomtV 

^^od  nos  rcfutabimus  ad  iin  daiombm  yinfi,  '  r-'  Bnscem  fuam  lung^  ploriaarftimet ,  quim  quancl 

a             ifl /ifrw  i«r<«rrii  «^er.  R  A  T.  D  vB.  rcucracft.^Tantl  cnimiKiflcftbripfcrem  illam  xfti-. 

"  H'^^^  cau(al'a<^iodc;cv6itGitisidoneiw  clle  ior.  mafti;  vidccuc  UQt^|wbaic,eam  cetinccc  potiiisa 
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'.JmL  Neciaracn  id  iiadcbc.acL-ipi  ,  qiu(ipcrisit-  c.nrus  fupf.cft,  aun  tixat  oni  h.tclocD^  ei?'c  poffit/ , 
tendainiitadoiiturare  ia unipearuip >  quodline.  .Eftcnimie^isilltuf  fc..teoti.igc  ci  i'is^do  r<< 

nantfeftiflSino  6c  impudcDtiffiind  pciinrto  fierl  caifiu  perttnenx  in  quibus  c,  pct  tj  rc  htuc  da 

BonpolTct.  AliuJcnimcft  ininfinit[|iiiitare<^iio<l  etl,vtcxpoftrcDisverbisap|  arcc,j<cnos.i  lcomlo- 

iiihilcrialiud,qu^tn(incvIlat3xatioQe,nul)aque  cuinaotauimus.  EiLimcmiudu  an:?ua  h  ctmto 

ptx finita  quaniitatc  iurace  vt  in  l.  ^nfikmt  St,  fiaorabilius,aut  raltc  n  mir.usodi  jruin,  qt ovJ  uoA  ' 

.  f^.dern9mbe.tpum9i»ml.fim9.fMfr,dtfmut.in  ad  dccidendam  litemfpcdac,(edtantiifnadcfil-. 

injinuo  ftruituttmcfnfiituere  id  cft  ptr  qutmltkt  fnndi  irand.im  rem  dc  qua  lam  proimr':  arum  fit  pro 

f4rtrm./iliudvcc6iniminearumiurareqiiodnum-  a^Qre>  vtpfoindeaonpoflilhoccafuvidc-ja^toc 

quamticii.  EoqvefercalCstantdm  cafu  idcH  fi  in  indexincatiiapropria,  it  iaitt  faa»  de  qnaiam  ha- 

iaameDfuro  iurarctur,  dc  pcriurio  iurantis  quarri  bcai  rciim  condcmi  af.im.  Nccnirfum  tc  tis  qtii  ' 

«ofler.  Quopcrtincrevidcturqaod  fciipturacll  lii>iccedi  vclitinexiquod  dtcitfuaintcrcire.  Noik  ' 

nil.vli:lvrSr.I>eFetiurio  dasqaiexiuciaiieceffi-  eoim  tcllisofficiohacparteftinj^tar,  fed  vendito. 

tateiurjuit  nonfiicili  qusri  folcrc.  Vtintclliga-  risrcifur  prr.ium  proa  bitrio  diccnris,qood  iicc 

mos  de  eo  igicur  pcciurio  quzri  aliquandopoirc.  alius  quam  ii  fc  utifncdicere,  contra  com  qai pec 

Qoandoaotem  nifilitam  impudensfuerit  aAoTt  rapina:n  vnlr  eifiam  tnftrtto  precio  icmalenato 

Vcinimmcnfumquoqueiurauerit.  Ett.imen  cilm  cnmpararct/ /.m  r/ujil,  hipu^ftifiole^cndoac'^  * 

Tribodiianus  ilUconfandercC  qoaG  idem  tit  iuca-  imflt  docuirausad eam  Lgcm.  Oicicar  autcm  iuf. 

xc in ia&nitim)» 8c Ui immenroin, non potuCt lccie  iarandumhocadfedionisi^quianccocvc-ita  ene^ 

lunctaiepcmiarisvetefis,  indttxitqoe  vt  poflic  gotij  c  ',vtdc:ifotium,nc.  dc \cra  ic  arfl?maiione 

iadex  in  omni  iiireiurando  in  litem  prxiinirc  cer-  vt  illud  dc  quo  in  d.l  in  aclwmtut    pUKe  mfr.  cuius 

tam  qaantitacemad  quam  vfqueiuretur.Adco^que  loci  cifus  valdc  fpc^iu^c  .>  hjbet  r.itiuncm  ,  vt  ibi 

quod  magpsoiletiampoltinliuraadumprzRitum,  dicemus.  Seddcarihma  Jatc  proail  itrto/^  ad%« 

vcl  abinlucrcrcum,  vcl  ininoriscon Jcnna  dione  iur.iiiii^r.  Vni!;'  ociafiorcm  f.iniil  .■\cwU'- 

m^utC^  d  Ug.inaSuiubm  quodccit^  lidiculumcU*  ruis,qu3:rcnd::  QMidliiudc.\notam  habcata&oria 

vcoontfal  iiboniammi  (iirpniauimu.siikr.l<.ClM>  adfienonein ,  propier  quara  fafpicari  pro^abl. 

US.CMp.  Itafa^fiumcftvtzlUma.iordrrcr,  quam  litcr  podit  adiorcm  fscilc peliratJnim  ,  a-i  ei  ni- 

caiauicomepcr  dulum,  &  contuumiam  rctino,  liilominushtKiuliurandamdcfericdcbea  }  CuiU 

•  •oataakiiiic6erivideacarqo&miiadice,<iaiiafli  ininccrtif,lo^ic«0(Miietftorc!ocoselIepo''fit<:cMi- 

txcilepoiTet&Kireoiurclufandorcmmcam  seftl-  tinusu  i^j.^. chnit.i  itifi/j.  dc  rtrb.  ohH^.  RrfponJft 

nare  qdkn  prc&nite  milii  cetiam  quaociiatem  aitemnuneominusdcieiedumcllc  iuliut.ii<dum: 

•^naminirftlmaMiarenica egrcA  non  poffim.Imb  Jtaiione  illa  qnHd  non  id  fciat  iodeic  tanquam  in- 

«flethoc  molioeipeditius,& tutius, qu5lm  j  criu-  dfi,& idcocji    lccorum  q  x probanturiudicare 

ti)  periculo  mc  obfttingere  pccfinita  mihi  cecta  debcac,  ron  cx  (uaconfcicntia  L  iUidtdf  6.  §.  vtritiit 

'  ^aancicatc ,  ad  quam  v^ue  iotaie  impune  poffimi  filfr.it9ffi(  Prdfii.  R.erponfio  quidem  bona  cll ,  (cd 

Qaocat  enim  quifque  eft  qui  non  ad  eam  \Ccme  rario  ptflii<  a.  Nun  cnim  cx  enr iim  hJc  qna  pro-  i 

quantiiaren  iuret ,  quatprxfctiptafuit,  ^ainulla  bancut  iufiuiaadum  h  •cdcfcitarcilm  dcaltima- 

ptc  ciipta  qnantitatc  minoris  loitaifetem  loaai  tionedef.-ratur,8(  adcamurv  ba!>dam,  dc  qua  po- 

f)cra(zi^imaturu\;  Proinde  vitdicihatdle|ioteft  .  nimasnullas  alias&ftaaefle,  ner  Betideberepro- 

lufi  ir.indiimhr.cpiarlbiiexmctaiuri$neceflitate,  baiiones.  fc  i  cxn<cia  iuris  ncrcdiraie  vt  rciiptanl 

<juoinodoprxftjhatuiolim,ciimhodicindcxptc-  vSiind.l.vU.boctit.  quiancq  c  |  atiiuJcx  Jcbetvc 

Ciumalie  IX rei fta;nat,qaOdabalio qu^m  ^doliii-  domioo  res  fua  pcr  rapiuam quod.immodoef ipta- 

no  ip  ",  r>cc  fta''.<i  olini  potcrar,ncc  hodic  qiioque  tor  ,  q-.iin  cidc  p;  ccio  fatisfiai  ;  quod  luni  quoqnc 

bene  &  ii.)nc  po  cl\.Ncc  umcnvidit  Tcibonianus:  prxAandum  clt  cii.n  pubht.i  bont  iaMpt  aiiimiitf^  '  ^ 

noftri  vcrb  ■nrerpretes  mulco  mious  in  eoOatu  legiflatoceiaatfliWi^hriC^Wil&^lflm  '  ' 

tcm  e.Tc  hdJic,  vt  vix  vllo  cafii  huic  taxationi  iuJi-  fuam  vendcrc  compcllatur ,  dc  qco  «^fx  mus  ^i/.  - 

cislocosahqiiisielinquatur.  Nam  vdpoiTelforha-  ittmfivm^MiM  \^.f.f€tt.  fufr.deiitvindu.  Nctjuc 

%eelilcolutemreiteAiitteoda:,vcUolomalo>Tecirt  rorittin^tipnciumilladaMasqnliiiiplioa^^^ 

Juomindihaberet.  Pcioiccafucogirufomnimo-  mini  irbitrio    aJfcdiofae  conftir;;.icur.  Scpaiac 

0 rcm  ceftituere  etiaja  manu  rai«ja,|i^Poity>^  aJtcm  hicPajltisdolain  itconcumacia,  non  quia 

fta  placaicTrlboniano  fbb  Vlpiintwiimitri^li  coatomacia  poffir  efleiliedblo  i  ^d  quia  d  ol  ua  .- 

^rtfiitaert  ncc proinJc  vlla  fubeftlarit  necefficas  fincconcumacia elle poreft.  G(faidflBacit*d0li^^'  "T^ 

qoc  inducat  iuiiatandiim.  Poibriore  verbficuci  .desfi];,dQlaaaatiim||a^   ;  ''^^  -^C.  : 

omntnoneceiecftiafafiiftliiem^icaiocaripoteft  '  -  'f;  • 

j.  VL^iiMiv«Ubf0  3<H*dEdiailai; 

l^rVmttiis  dcpofitis,  iudicem  iion  opoitet  in  liteiii  iufiuiiiidiiip  deierii^ 

^  vt  iuret  quis  quod  fua  interfuic  *.  ciim  certa  fit  niimniorum  xflima- 
tio.  ni(l  forccde  eo  quis  iuret,  quodiiiainterfuic*  nummos  nbiiiiadiered*'  <  ' ' 
ditosefle'',  quidenim,  nrubpc£napecuni.imdebuit,attC(ubpignore^qiIO(tj'  . 
quij^  depofita  ci  pecunia  abn^ta  eilfdillradlum  eft? 

'  d-J}  \7  ^kmti.^^.nt itptfi^h^.dtpefit.\i'>xnit\iTti&Aora\?  ' 
^ttl.  Nttmmis^.  aftionem  depofiti  rem  foam  pctat,  Hoc  ' 

ILat.  dv^.  in  adiooc  dcpslid  iuraiuc  io  eiumfcmpccaddcQdaffleft,fccandumca,qusd;  '  "> 

'  ToiD.iUi  \  :~        :     .14  < 
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S[iv        ANTONII  >ABRI  IC  RATIONALtA 

lioebrcsiiriia^iaKMmlaiii A%iMirfin«s  In  prc'-  Faltealmlittelafiaitindnmiadoftnilt» vt£r ajbrl . 

ce(leiitibus.At^iiunami  ntclquospcncs  tc  dcoo..  cnias  intcrc(rcc,pforpiccrccar,&poirc(ronscontu« 

liri  t«n  mel fqM  tamque  vtii  dcpoAdiju^fi  ipc*  macu  dolufvc  puairetur,Aa  non  ve(6  fati^  ptorpU 

«ics*Nqtitmea<lepoficafuilIet.£rgoflimMiilflqao*  «Itnrci,  ^uinummeiccitmiDfaccQloobugnatos 

iqnedepolitisiunuranduminiitefflilndfccdefcr'-  dcpofuit,!!  dcponcacinsadiantandcaireddendaai 

ri  oporiet,  fidolomalo.aut  percontumtdaoi  dc-  eoodemnetur }  Ninfort^ponascofporanummo»  • 

foficari)  tiac  ncreftitttantur.  Tantoquc  magisiti  rumdcpofitaciufoiodi  fal(re,vcdeponcntis inccr'. 

flummts  depo(icis,qiKintofactUuieft,vteotumfur-  Cit  cahabcrepoiiiisqulmalia  vcl  propter  vctuftt*  . 

tym  ficc  fii  depoutarto  lucrandi  animo  &•  dolo  icm,&t^uar  vctaftati  con^c  qtienseircrolctjvaricra- 

maloconctedcRCur/.jftfUf  ii»/S(MCMf  I).  tM^.e*^.  itf»  tem  >  vcl  quia  inhgnc  Aliquid  habcaoc,  proptcC 

fir.d^|pi/.  vblobhanccaufamrcciptumcft,  poirede»  qood  prcciodora  viJcii  dcbcant .  qa^m  txteiax 

po(itarittmcocaructiamcondi(^ionc  furiiu?.  con-'  ctiamquz  fint  pjris  .Tflimiuionis.  Eftn.iniquchxc 

aeDici,(iux  camcn  icoipcc  furcum  przrupponic  non  imptobabilis  ad(c<^io)  przfeitiq}  fi  a  parcntl- 

d$mM.f»n,%,fiertmmimfitli^.4itUig.put3i  l>aspraiedaacoept&qiieproponantar4»j;./jfiKMa«^ 

ieb^.ndfc,  In  aftioncautcmfurcicciam  inraruria  ptianemi^.fupr.demmor.l.ltxqtiittiioTe!  ii.C.de  admin^ 

iitemquoticsdcicrtuciuredoaiioij /f^.Oiinyiirrf^.  .  tutn.  ncc  tampcr  modumgcocrisi  vcloquuatuc. 

jnt/idhirrirtNeceft  qnodquts  rcrpoBdeacNummofl  quJim  l^eciei  depofita  vMeri  poffiab  Sed  ramea 

clIccxMrum  icrum  nuracro,  quxfundliotiem  re-  hr.c  quoqne  cafu  dcpoficori  confuli  pcr  /cntcn« 

cipiunt  ia fuo  gencrc Itg.i.^, nmtmddM fiifr. tkrtk  tiam iudids citra iiUlurandnin  bcai  poteft ,  cqo- 

mditJ.Jiucui^^.dif^,  Coaftarenimd^fimm  <lcmiiatodepofitariovteinrdemrpcciei«8cqealitai* 

itacontraht  vc  c.idcm  ipfk  corpora  nummorum  tis  nummosreddac,  ficubi  repcriri  poiliat ;  Autfi 

reddioporteac,noa  tancundcm.  Ncccaimpcr dc-  tamcitbnonpoffictaiicnliquo  rumptucdeoscon-  . 

poficnro  ficoc  pcc  inutuuro  quifquani  dcmiinium  quiremlosopas  fic,liunc quoquc  iumpcatD dcoo- 

ret fuz  amittkUic^ tff^AMp^^f'  ^^^^      ^^'  (>rtrias przftcr,  qualcm  quani umquc  iudcs o^cfo 

preffa  paAtone  connenerit ,  vt  noo  idcm  quod  de^  fuo  zftimauettt.  Nimirutn,  fi  nummi  finc  quorum 

poncumcR,fcdcancumdemreddatur,capaSlodi-  aliqaacaq',ccitaficz(lima;io,nd  c.i^fi  numifcua^ 

«atiu-egcediiiociiTimosdepoficitetroioos  in/.LaKili  Caaaieavelargentea  quibus  cciii  pco  r,cmmis  nott 

l4.f0i.fir.  Dtc.  lufiucandumin litctnidcocom-  proniimrois  vcifoIcmus,dc  qnjbns  :n /.  nunnfrKt* 

pjracumcit,vcquis rei fuz quamalius pccrapinam  tumtS.  vb\ dixhmn fupr.dt  vfttfr.  Cot.lilluntetunv 

flctinet,  prccium  habcac ,  Sc  quidem  qu.ile  quan-  numifmacain  fpccie  potius ,  qu^n  in  gcncre,  nea; 

tiimqucipre  proarbitrio  fuo,  Sc  adfc£bionc  ftatnc-  proinde  mintis  proiis  fi  dolo  malo  roa  rclitrin- 

ii(.  Ipio  eciamdolo  poflcflociszlUmaio  l^,  u&i,  tur  adcpoficacio»  qa^m  proczcccis  rpccicbus  la- 

fiifitJutH$tJi.kifir.  AcqaiooawMcnmdepofitoranH  nriinliiempoteRicttamfiaUaciufdemqaaUtaiis» 

quiperconcutnaclam  dolumvedepoficacijnoare-  pondcris,  &  valoiis  numifnia  a  rcperici  poninr. 

ikicuancac»picciumnuU«|^cirepoteft'  Ciimenitn  Natn  ncc  quicquam  vccat  ia  qualibct  alia  f^cctc; 

cninfiibetrelpreeinmk fielMiianan«atac66i^^  depofica.  paia homine SticlM»,aliara Ipeciet»  pte- 

fedcbeac,nonpoCeft vtiqucpccunlapecanjamiftl-  ciofiorcmicpcriripofrc ,  i^raliain  fcruum  taaioriK 

waU€LiMfr,de  rer.penmt.vi  nc  quc  aUares  vlla  cfti-  fccij ,  cuius  camca  przilaciune  noo  fic  zquutu  li« 

inttloncm illain pecunlzfacercpbceft.  Quaiido*  Deraridepofitariam  qaomintls  contra  enm  in li^ 

Jinidem  •ttmnu  ad  hoc  pociflimiim  comparad  tem  iurccur:  Nc  dDr-.^inLH  q  li  rcmfuam  iuftopre- 

nnr,  vtcztcras  omnes  res  zftiment,nec  ab  vlla  ipfi  do  vcadeie  uon  coEicuCt  coeacur  taroeo  petmuia- 

KRimeotat  Lfiit*fidtitdMfm^2.v>fr.defideiufl^e(iae  rc,  qnodadhoeaMordioseflecaeiniqaias.  Erso 

hic  parce  numi  dcponiUriliis  quibuflibet  num-  quod  luc  dc  nummis  depofitis  dicicur  *  etiam  ocl 

snisfeparartdebeat>qn^eorporanummocumde-  czteris  rebus»  quzin  quaotltacc &  gcoeie  nonla 

pofiu>quz  pecaftkmemdepofici  eadem  ipfarefti-  fpede  eoniiftunr,didam  vidcri  dcbct,vt  bcr-econ- 

cui  dd>cot ,  altetlns  ratioms  cffc  debeanc ,  qa^in  cludic  Baicolus.  Nec  fupettoiibos  contiailnmeff»' 

^iic#el  non  funt  Jcpnfita ,  vcl  fic  func  depolita  vt  quodobilcicurcx/.pra.$.  ineinri  fupr.  S((]!tis  cumqid 

.  ipltttndemicddipoilu  v:iiid./.L«£ii«.  Habcntfi-  iuimvoab.vttxtm.  q  taii  iuiccuc  ibi  niiitcni  dcco 

v^derohoe1:bmmnnecamcztctis,vcfuntomncs  quadinicrcltquodiu  pecunia,  &qnantitatcnoa  . 

nutnmi  cuifdcm  gcncris  ,  qnod  vn.i  cadcmquc  cft  in  fpccic  confiftir.  Ibi  cniin  uon  agitur  dc  iuiciu-* 

flcproindc  cercaeorumsfiitmacioinrcpubiicabe-  rindo  in  liccm  nequc  dc  zdimando  pcr  iurmratv* 

a^confttcocfl,aonvtesteraram  rccnm  pco  ccropo-  dum  eo ,  quod  intcrcft.quamquam  nec  id  nonum 

roni  auc  locorum  varietatc  mutabilis  /.  j.  irifr.  dec9  clTcr,vt  a  J  verjic.fiq.  Jiccmus^^cd  fpccic&  ic  ipfa  de 

«ffld  firt.  Ict.  iuiiU.Lprutit  rtrum  6). aifr.4d  Ug.fdU$d.  qua  clt  concroucriia,  &  quam  nc  a&  ji  po iTti  con- 

'  FrainrfeUc^depoiitifintnammiinfaccalOfVcfie-  rcqui.prohibetarpcrenmqutiftiosvocatamredni- 

ri  folct  Sf  dchct  obfignaco  It^.  fi  fdccidum  19,  /.  i.\^.  fi  vieicinit.  Dcniq  ic  dc  re  ipfa  dc  qua  qontroucrfia 

afi4  Mfruiip$f.»,\iot^\ii  nec  quzit  poiiec,an  eadcm  cf*  ci\  xftitoanda  quidem  fed  ii  iudicc  non  ab  adloce»- 

fr.itcorpora  nammomm>analia,nthilpoteftvido-  vtadlocnmtUomdocinmns^&ieprtcmas«f(.5  tn 

ri  intcTcirc  dcponcntis ,  qn^d  ca  ipfa nummoium  firuinfr.htc tit. 

^corpora  quc  dcpofuit,d  noarcfticuancur.Ncc  vUa      a  IS^fmidtttipilikrtt  qutd  fu*  i»ttrfiat.  R  a  t.' 

Ibbeft  hoc  cafti  dcferendi  in  Utem  iorifincandi  ne.  oy».  Id  qiiod intereft femper  confiflit tn  qi<antt- ' 

«cflicas  inris ,  qnx  c.TncnfoUdelacionem hancin-  tace.cinn  non ni(i  pcrpecuniam  zfliroaripoiBclM^-' 

dacic,diS. J.i>/r.ir»c tii.  Ecftenimdcpofitariieadem  vU.infr.defiipuUt.pr^uir.Lrnic.C  defeiuat.  qutprotS^ 

concamada  eft  idcmque  doius ,  qui  eilec  fi  fpccics  quod  mter.frtfer.  Acqui  pro  pccunia  numqnamia'. 

aliquadcrmfitacfTw-cinqnamiufta,  dcprobabilis  litemlutatur, vc proxim^diiimos.  NonfoltkmdO^ 

cadccpolfct  adfcciio.nccrainorc  hic  odio,  quam  nnmmorumxftimationc,  qn.T  vna  ferRpcrcn  'ein^ 

jllc  dignusftc.  Prius tainen cft vt  inierfic  adoris,  qnc&:cercac(l,fcdDcqucdccoquodrationcoum^. 

l^aiiBn  dyegfl  cohdcianaci Kognomlac dcfecac»  morumpoceftiaccreftc»  oealioquidctarprogieefll 
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hs  ui  llifinfcain  n  pecoDUB  Bomine  Iketf  agere  ad 
id  quod  inteceft ,  cdm  in  eo  nwhi  incereft non  mi- 
nilslacfuni  ceiTanSjquira  damnum  emcrgcntcon- 
rineatar  Li^ijtunc  4»«ffuk  mfrMto  qutiitrt.  Uc.  IJi 
($mmijfd  i^.  iafr.Tdt.  mn  h/^.  infiniia  autcm  ade<S- 
qoe  immcnij  lic  (pcs  lucri ,  quod  cx  negotiatioue 
nmnmorumpotcltaccederc  ,ii^^c  pccunia  res  pec 
fcftctilij  fit  nccaliam  pccuniam  gignar.  Ncgotia- 
tio  enim  ii'a ei\  quz  totum  ^it  l.vtndittr  ii.tnfr.de 
btrti.9ntdit.Si  q  iz  tamen  /inc  pecnnia  ticri  non  po- 
teft  t  'ic  lum  quidem  cum  k  mcrcibusaut  aliis  i^c- 
ctebos  incipit,  qiiarum  rdlicet  ncgQtiiiionuUius 
ccrtd  ,  aijt  ialfcm  percxJguas  viilitaiis  cilct ,  ii  non 
poffent  conncf  ti  in  pccuniam ,  &:  pccuma  rurfum 
jiiaiiarum  rcrum  eniptioncm,  Ergo  ncc  ii  dies  ad* 
ic6U  /it  depolito  nummorum  vtcerta  ^ie  rcddc- 
rencar.iurari  poccritin  licc  aduerfus  depoliiartam, 
quidolo  malo  •osreditucrcaddie  nolucrit>quam- 
ais  ponas  eum  qui  nummos  ad  ccrtam  diem  rcdi- 
toeodus  drpofait,  pecuDiam  debuifTc  ad  car  dcm 
autedam  vltcriorcm  diem  (ub  pcena,  vcl  fub  pi- 
gnore,  quod  ob  dcncgatam  pccuniz  dcpoiitx  re- 
lUtutionem  diftraftum  fit.Et  ita  Accurfius  noftcr, 
&DartoIas  CJrtctiquc  intcfnrcieseiiftimant,ve  fi- 
culum  h  jnc  nondc  iurciuranduadfc^lionis  inccl- 
ligendum  circ,  fci  dcco  quod  vocant  veritafis,  de 
quo  iii  /.  in  sdionilim \.vtrfic.  pUiie  tnfr- qiod  ctiam 
in contracbibus  (Iridiiuti) locum  habca'.  Qua  i a- 
tioi>e  put  ant  quod  in  hac  legc  fcriptutn  cll  imari  in 
Htcmpoflc  pro  nummis  dcponcis  luadic  nonrc 
ditis,  perir.dc  dici  poiTe  in  pecunia  da:a  mutua ,  Sc 
■d  ccrtam  dtcm  reftituenda  ii  fua  dic  non  fu  rc odi- 
ta,duiT)inod6  non  tantiim  mora  fcdetiamdolusin- 
Ccrucnlat  dcbitori!.  Addunqae  gcoer  Itusjpro  co 
quod  imercft.cum  in  pecimia  &  quantitate  confi- 
llat  num^uam  iuraci  in  Iiiem  iui  eiurando  adfc^tio- 
nis,  fc  i  t.intthn  iuiciurando  vcritaris,  proptcre^ 
qaod  non  magis  vno  catu  qiram  alio  poifit  in  num- 
nios  ca  Jc-  c  idfctftio ,  ncc  li  poBna  commiiTa  fir,  aut 
di/iraclio  fccuta  pignorum,  quia,inquit  Accui  fius, 
nonin  commifBonc  pcznz,  autin  diftrad^ionc  pl- 
gnorum  dolns  a  Imiftuscft  fcJui  reftitotioncnon 
fadla  fiia  dieeius  pecunixob  quam  non  folutam,& 
vcena  comreiira  Scpignora  diftra£ta  func.  Quam 
Jcatenilam  Bartolus  quoquetaadem  probat,  licet 
prin  liin  aJdubitct  an  noii  alia  coniiitui  ratio  dc- 
bcat,  cius  quod  intcrcft  ob  poetiam  commiilam, 
alla  vciu  cius  quod  intcrcft  ob  diftrafta  pienora, 
Q^aft  probahills  aliqua  aJ  eftio  pnflit  cadcrc  in 
pignoia  diftraifta,  noneciam  in  ptena  pecuniaria 
qnjB  nihil  niii  pccunia  eft.  Dec.  Etiam  ratlone 
ciu5  q;tod  intcrcft  licctin  pecunia  coniiftat»  iura- 
ri  In  litcnri  poteft,  vt  conftat  non  folum  ex  hoc 
▼erfictilo  >  ied  ctiamczioitio  huiuslegls,  vbi  VI- 
pitnus  poftqu^m  dixir,  nummts  depoiitii  luiiu- 
randum  In  liccm  dcfcrri,  vt  iuretaftor  quod  fua 
ioterfoic  non  illam  rationem  adfert ,  qdia  dc  co 
<]aod  intercft.iurari  non  podit»  fed  iilam  folam 
^Q^d  ccrta  fit  nummorum  zftimatio,  id  cft  vt 
etplicauiaius .  quia  nthil  intctfic  ratione  num- 
nomm.  Ira  innuens  non  dubitare  fc  quin  iurl- 
iurando  locus  cifc  poiTcc  ,  li  quo  modo  intcref- 
fet,  ctiam  rationc  numraocum  dum  nc  fubeflct 
fiericulum  >  ne  id  quod  Intcreftct^in  infinitutn 
pcogreJcrccur.  Quod  periculum  fjbcffc  nonpo- 
teft,  ci^m  pccunia  ad  certam  diem  folui  debuit. 
Quandoqutdcm  eo  cafu  reftringitar  taxatio  eius 
«^obd  intcreft  ad  iilud  iplum  tempus ,  quod  in 


contratfia  appoiitum  eft  >  vc  tlterfas  nuIHus 
(emporls  ratio  habcri  poific  ^  nec  proinde  id 
quod  intercft  in  infinitum ,  3f  in  immcnfum  ex- 
currere.  Ncc  far.i  cau^a  vlla  cft,  cur  dc  co  quod 
intereft  iurari  in  litem  poiTir ,  pecinde  acque  d« 
cci  zftimatione  ,  ^  qnidcm  iurciiirando  adfit— 
Aionis,  vcodiodolofi  dcpoiit.iii|  altcriufVc,  qul 
conucntus  Ht  iudicio  bonz  iidei  cfttmctur  ,  Sc 
taxctur  id  quod  inrcrcft  arbitrfoadlorts,  ne  pco- 
bandum  habeac ,  quanci  re  vernintcrrtt  in  quo 
ron  lcMC  commodum  eft  ,  ciim  plcrunquc  ino- 
pia  probationum  id  quod  intcrcft  ctiamfi  adroa. 
gnam  fnmmam  accedat ,  ad  cxiguam  tameo  dc- 
ducatur  d.  Ug.  vlt.  dt  prMtr.  fit^Ut.  Non  cnim 
alitct  qu^m  ex  vcris  plcnifquc  probacionibus 
relfgioncm  fiiam  inftructc  iudcx  poteft  quantt 
rc  vcr  j  interiit  Itg.  vnic.  rtrfi:.  in  tliit  4uttm  Cdjibiit 
C.  dt  ftnttnt.  qu*  fro  t9  quad  inttr.  Nifi  dc  eo 
ipfo  in  litcm  iutctur.  Suppleioiio  namquc  vc 
vocant  iuriiurando  locui  clTc  nequc  hoc  caftt 
ncqucalio  vllo  pftcft,  vt  probauimus  ad  Itg.dd- 
mor.tndi  y.fupr.  tit.  frox.  id  eft  rec  <i  fcmiplcn* 
a."ilnt  ptobatiopcs  eius  quantitatis  ad  quaro  vf- 
que  inicndit  ador  fua  intercfPc  d,  vtrf.  tn  dUil 
nuttm  tafibui  ibi  tudim  ptr  fusm  fultiludttm  rt^ 
quirtft ,  vt  h<n  qutd  rt  vtrs  induittkr  damnum  bcc 
TiddAtur.  Quibiis  vccbis  lufiu.ai  dum  iUud  iup- 
rlciiuum  apcfrc  cxdudicut,  quod  non  cx  fubti- 
laa  c  ac  driationc  ludicis  prohcifcitur ,  lcd  ti 
fola  volunratc,  6c  rcquiiltionc  illius,  qui  pro— 
bationuin  inopialaboratimpudcntcr  perentii,  vc 
ad  casfupplrndasiudcx  ipfe  in  caura  propria  in- 
uito  quoque  aducrfaiio  conftitua  ur  ,  non  con- 
cradcloiutn ,  autaJ  litcm  duntaxat  cftimanciamj 
vt  in  hoc  dc  quo  agimus  iurciurando  in  litcta 
fcd  ad  ipfam  Iiris  .viAoriam  iibi  comparandam^ 
&contraeamcuinihi!  poflit  imputarl,  nifi  quod 
miniis  plenis  aduerfarij  probationibus  vinci  no- 
lit.  Et  tamen  interprctum  fentetitia  cft,  ctiam 
quantitatem  cius  quod  intereft,  vt&  aliud  quidli' 
bet  probari  pofTe  pec  iufiurandum  fupplctiuum. 
Qurd  fi  ita  ciTet,  vtiquc  nunquam  vcrum  cfTcpof-.' 
fct  quod  tcriptum  cft  in  d.  Itg.  vlt.  dt  prtttr.fiipuUti 
per  inopiam  probacionam  id  quod  intcicft  ad  cxi. 
gua  n  (umraamjeduci,  fi  modJ>  verumcft  quod 
itdcm  tnCcrprccs  vc-lunt  ad  Itg  C.  d*  rtb.trtda, 
t^r  htrtiut.  &  quod  magis  miror ,  poft  cos  Cuiacius 
ad  Ug  tnttr.  i^.  f«pr.  ttt-  prox.  im-piam  probatio- 
num  cam  diccndatu  clfe  non  q'-z  omnino  nullas 
hjbcat  probatioriei(  defcdlum  cnim  hunc  vocanC 
non  inopiam )  ^^e  J  qua  mlnus  plc;iaj ,  cilm  tameit 
ccontiatiodiccrc  potiihdcbucrinc ,  Inopiam  pro- 
bationum  effc  li  quis  nullas  lubaat,  dcfcdbnm  vec6 
fi  quis  femiplena^  Qtiid  cnlm  aliud  cft  dcficcre 
qoim  non  lufficcrc?  Nifi  addas  dcficcrc  oranes 
probjtioncs,  vt  fcriptam  cft  In  d.  Ug  tutor.  Quam- 
quam  dici  poccft  ectam  probatiorcsomncs  dcfice-' 
re  (.iim  nqn  plenjc  lunt.non  mtnils  quimcilm  nuU' 
Icnift  dicas  ln  torum  drfit.crc,  quod  aliud  cft ,  ncc 

3'uicquam  vctat  id  quod  fcriptum  e(l  in  4.  Itg.  tutor. 
ciurciur.lndo  dclato  per  tutorem  deficicntibus 
omnibus  aIiisprobatlonibus,iicintclligi  vtcoquo- 
que  cafu  iufiurandumdcferre  tacor  poflltquo  ha- 
beat  probationcs  aliquas  fed  mancas,  miniifqua 
fuftictcntes  id  cft  ex  quibus  non  poflit  vinccrc. 
Quo  tamen  cafu  non  cffct  vtique  pcrmirtcndum 
taiori  deferre  influrandum  aducriario  pupilli,  (t 
pofTct  ipfc  pctccc  vc  ad  fuppIcQdaspupUli  prob:(* 
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tionetadii^aJum  ipfe  &ilniitteretxir>  Sed  hoctlU  Aempcf  deterior  clle  coodido  etus  qui  ccfttt  ^ 

ker  di&um  fit »  oon  ranci^m  tA  cUriorem  claci-  lucrocapundoqa^mflc  eto«  qui  de  damno  viran- 

^tionem«oram qax faipfimus  de  probationun  do U^.  vlt.^.firtricrtditmsC.dt tur.dtlibJ.^u^dMtm 

laopia  circa  interpretatioaem          ;»  C.  ^  rrK  B.f.fimiUm9d«it^.QiidiHfr4Md,<rtdtt.  Dec.  Djet    <  ' 

mdit.  *i  d.  kg.  ddmmndL  Sed  etiam  vt  imclli*  adicfta  In  cootradku  fiue  boociiJei  fiucftridi  la'  ' 

gamms  qu^m  ncceiTarram  itt  ianarandum  in  litcm  ri$parscftftlpulationis,&cootraAusf^.i.$Wirff>     ^  . 

lam  quoqtie  cum  agicac  de  pcobando  conira  do-  ntsfnfr.dttdtHd.Vadc  cll  quod  Ci  addicui  non  fatis<  ^ 

lofumj&taxandocoqaodinrerefta^orisjVthac  feccritdcbttor,  hocipibteneturadid  omne  qnoi    ^  i 

nciooe  Don  folikn ^Qtad  bcni  proff  iciatuc ,  fcd  aftorii intereft  rationeilliut  diei>hoc  eft,quod  bM=.' 

Kiamdebitorlsimprobit&pcrDdidolutautcon-  buifrecfiad  diem  famfa&UBi  contta6ljifuilIetfi« 

tumacia bonz fidci  iudicio  vindicctur.  Ncc  tamen  ueluccocom^utandum lit  iiucdamno.  Idq.icrioii 

vtndicaretur  >  it  lafiucandum  hoc  elfct  veritatis  ram  iuttcuiufdaro  acccfnooitaut  qDaridic^intcr- 

duntaxat.  vt  noftri  volunc,  noo  ctiam  adfctflionit.  pcllctprohoraJncvtvulgocredicuf  aicoiidituen* 

Adicci  aatcm  bant fidei  iuditit ,  qulaln  iit  a^ioni-  dum  dcbitorcm  tn  mora  cx  Itg.  rrmgmm  ij.  C.  i^ 

bus,  qucfancdriaiiatisnonputoiuracivnquam  e$iUT.&(tmmitt.fiiftiUt>  quxnonhabetlocumniit  ^ 

inlitem  ,  nequidcm  contcadolofiMn,  cxtracafum  io  paeoMjbus.  Scd  turc  princtpalls  dcbfti ,  qnafv 

d.Ug.  m  dSiontbm     pUiu ,  in  cnius  tamcn  fpccic  id  ipfam  quodintcreirepoterit  radoncdiei  pcrin- 

nuiius  'icbicoris  dolus  rcqxiiritur,  fcd  mora  tan  de  incontradhira,  &  ftipulacioncm  dedu£^um  vi- 

tilm,poftquam  homopromi(rasdccc<rcrit,&qttx  deacur,  atquc  dicsipTa.  Alioqui  nihil  prodcifet 

lic^t  non  tacil^  contrahl  pofTit  finc  culpa ,  potcd  dici  adiedlio  tn  ftipuUiionibns,  czteiilque  con- 

Mmen  iine  dolo ,  neque  moocri  Accuriius,  vc  Con>  traAibus,  in  quibus  ccrtum  edacccfEoocs  nullas 

<rklcntiret,debQitexhaclege,quaenondea£ljoae  exmoradeberi  poiTc (iuc firudus  (int,  iiuc  vfur^» 

ilticta loquitar , fed bonzfidei ,& de nummis  dc-  (iue  quid  aliundeinccriit,  quodpropiium  iuseft 

pudtif  non  dc  credicis,  aut  de  nummit  fimpltcttcr,  contraf^uum ,  8c  adlionum  bonz  HJci  Ug.  merd 52« 

nc  dubitari  polfct  non  in  quibuflibe:  nummis ,  8c  f.iHhtn^fidaUg.  ffurxn.&ftq.  Ui.vidtsmm  ^.ft^ 

«z  qualicunque  contradu  debiitt  ideo)  iuris  e(rc,  nuU.  infr.  dt  vfur.  quod  taTcn  uon  ita  eft.  Nam  R 

fed  aliud  in  depoiitit,aliud  verbin  creditis,  aliud  fundumcecta  dic  dari{ltpulcr,& perpromifroicm 

io  adionedcpofici»aliud  vcibincondidlionecerti  ftcterit  quomi.  us  ca  dic  przftctur ,  confeqoar 

cxmuruo.  Quarenecdiftingucndumel^cum  Bar-  quanti  mca  intereiit  moram  fadlam  non  efTc  Ug.^ 

tolo  an  ob  non  folucam  fua  dic  pccuniam  poena  fkndumii^.infr.dtvtrb.pblig.  acproindofru&at  cx 

commilfaiic,  an  vcibdiflrada  pigaora.  Etft  enlm  eo  ftindo  poltdiem  perccptos,  quamuisin  Qipult- 

inaior  adfcdio  cadcre  potelt  In  pignora  qux  ia  tlonc  nihil  didum  fit  dc  fruftibut  neqae  de  eo  ^ 

fpccicconfillunt,  qa^minpa:nam  pcc  jniaiiam,  quod  intctefl ,  altud  autem  nihil  cx  (\ipulatione 

necdolutvlluscommlAtiscitincommillioncpcB-  petl  poffiti  nifi  quodvetbitipnsllipnlationiset» 

BX  aut  in diftradlione  pignorum.Sufficit  tamcn  ad  prcili  comprehcnfum  eft  Ug.  ^jKicquid  tdftringtnig. 

induccndum  iufiurandum  in  litem,qu6d  dolus  ad-  99.  («dL  tit.  Sic  &  in  2 (llmanda  rc  dcbtta  ex  Ihpu- 

miifut  fic  in  nummis  dcpofitis  ad  fuam  dicm  non  laciore  aliof  c  contraftu  ftridlo  liccc  infpici  foleac 

xeftitutis,  vtpcriufiaranduminlitcmctcfcatcoa-  prxcif^  tempus  litis  conteftatx,  ii  tamen  dicsad* 

dcmnacio  nonproxftimationcnuinroorum ,  qnz  icdia  (ii  folutioni  ilUus  prcclf^  tcmporis  eflimacitx 

hoccafu  non  minuscerta e(l,  quikm  iinammifim-  przllandaeft  quo  dari  ics  dcbuit  Ug.hommtmij^ 

plicitcr  depo(ici  fuidcnt ,  nulla  rcftitutloai  die  dl-  infr.  mMndat.  Itg.  Ji  CMltndm  11.  ittfir,  dt  rt  iudsf.  Ug.  v»« 

^a ,  fcd  pco  xftimando  co  quod  intereft  ex  adfc-  tmm  zi.  vbi  diti  fupr.  itrtb. crtdtt.  quia  diel  adiedio 

Aioneiutancls,  rationc  damni  emcrgentis  ob  poe-  fola  fscit ,  vt  pcrtndc  habcndum  fic  acfi  hoc  ipfui« 

mmcommilTam ,  vcl  diftra£lapigaoni.  Adicda  neroinaitm  conucniircr.  Ergo  neque  cxtra  tenk 

etiam  vltra  poenam  commifTam^pctna  contumaciz  nequc  cxtracontradlum  cITe  vidcri  potcft  (d,  quoi 

txl.ufn^r  Hicque  hnius  lcgis  vcrusrenfuseft.  quuquomodoinceieftractoncdiciadiedlzincoa- 

.  ..b  HummtifibifuA^rtidiiestfft.  R  A  T.  DvB.  trafta.  Hoc  vcro  Bartolus  aliiqae  interprctea 

'Tam quoquc cum id  quod  intcreft  omnimodode-  non  viderunt,  qui  admitcunt hoc intcrcllisde  quo 

bctur,  vc  iniudiciisbonz  fidciczdic  morz,  non  in  haclegc  agitur  extra  rem  eire,  fed  ncgaot  ab> 

tamcn  habctur  ratio  eius  quod  intetcft  cxtra  rem  furdura  id  videri  deberc ,  quia  in  nummis  quormn 

quod  noftri  vocant  intcrcOe  extrinfecum ,  fcd  cius  vna  eademque  femper  cft  zftimatio ,  oihil  po(Ct 

tancilm  quod  circa  rcm,quodtidcm  appellant  in-  interciTc  intra  rem ,  sicqueiroputrita  manerctfriu 

crinfccum  Ug.fi fiailii  11.    cumptrvtndutrtm  infr.dt  firatio  Ik  conturoacia  debitorts ,  ii  non  puniretur 

<iAi0n.cm^r.^cq'iicxtraremell,&extracontradtum  przftatione  eius  quoque  quod  cxcra  rem  intcrcf* 

<lepoliti,vtobnummosdepo(icosfu*dicnonrcfti-  let.  Quzratio(icirccbona,confequcns  ficret,  vc 

tucos  pocna  commilFa  przftetur,  &  damnum  quod  quoties  non  pecuoia  fed  aliqoa  fpectcs  cx  depofU 

cx  pignocum  diftradione  contigit.  Ergo  noneft  ci  contradu  deberecar»  quam  ccrta  die  prcftari 

perinittendam  ci  qui  niunmos  dcpofuit  certa  dic  coniicniifct ,  &  ob  quam  fua  dic  non  folutani  paB«^ 

xcilicuendot,  vc  hoc  pcztcxruiurct  inlitcm  dcco  na  aliquacoromifTafit,  aut  diftrada  pignoracoo- 

quod  fiu  intcrfutc  nummos  fibi  (ua  dic  dacos  cffc.  tia  crcditorcm  qoi  eandem  fpeciem  alii  qaoqo< 

Idcmquc  muho  ma^is  probari  debec  G  iStor  vclit  ad  candem  forcalie  aut  vlterlorem  diem  mb  pczna 

luraic  (]a.inti  fua  intciftc  raiionc  lucri  ceftantit  velfub  pignoribuspcoroiferat,  aliod  rerponden» 

^iiod  cx  fua  ncgotta;ione  facere  potuilFct  fi  refti-  dom  efret,  qoi^m  quod  In  hac  Icge  Vipianusre- 

J^otaei  pccuniaaddieinfuiircr.Namquocafudam-  fpondit  In  nummis  dcpofttis.  Quod  raroen  noa 

Bnumcmergcns  CKCrarem  eftica,  vc  eiusratio  ha-  icaeiTe  «pparctex  li. /^.)7^itdirm.  vbi  idcm  noftet 

'beri  non  debeat ,  eode.11  cafumulto  minus  habe.  Vlpianos  obnon  przUitum  fua  die  fundum  ,qa| 

ri  dsbecraciolucri  celTincisunquam  ,quod  ranto  per  ftipulacionem  promiiTus  fuerac  ,  dcberl  ftS»  ' 

niagis  (ic cxcra  tcm  miniifque  faaurabile,  vtfolcc  palatQriaoaficaftasuatumqalcilmexfiindoipfi» 

pro^ 
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jprofidfuntar,  non  pofibnc  coroputari  in  co  qaod  fi  agatac  iadicio  bonx  fidet  iuratur  in  litcm  de  eo 

inrereft  cxtrt  r«m  ,  fed  malto  gcncraliiJs ,  qaanti  quod  intcreft  liue  imc  fit  ratione loci  fiuc  raiioi  c 

fttpulatoiii  intcrfit  moram  fadam  non  eflc.  Ergo  temporis  potcftatc ,  5c  xquiratc  iudicij  bon«  fi- 

8cp(tnam,  fi  qua  contra  eundero  ftlpulatorem  deiiquod  nuiufinodigauderpriuilegio /f;.tii«Ai«- 

comroifla/it.aut  diftrafikio  fecuta  pigncram  quam  nibm  5.  infi.  iunlt.  Ug.  in  boMfidti  8.  infr.dtttipudttrl» 

impcdirc  ftipulator  potuiflct  fi  ad  didam  diem  lot,  Sivcrbarbiiraiiaa^fiione  Jccoquodccrcolo' 

ftrsfiitos  ci  rundus  feifTet.  Slcut  &  in  fpccic  hu-  co.  non  iurabitur ,  quoniam  arbitraria  nihil  nifi 

aslcgis.  HacfoladifTcrcntia,  qubdin  fpecie  vtilis  a^o  c(l  fubfiituta  in  locum  dfrcdar  quc 

/)Mkm  non  pofiet  iurariinlitcmdceoquodin-  ^i\(kie^Ug.\.toi.  Non  crgo  difiingaimuslocum 

fcrcflct,  quomodo  in  fpccichuiuslcgis.  Sed  ali-  ^  tcmpore  nec  quaatitatcm  jkcorpoteadinducen- 

ter  &  pcr  Tcras  probationes  probandum  cflcc  dam  obligatloncmcius.quodintctcdfiucdedam- 

quand  rc  vcra  adorts  intereflet;  Quoni.\m  tx  con-  no  cmwgcntc  tta(ftandMm  fit  fiuc  dc  lucro  cciran- 

tta^lu  ftri&o  nunquam  iuratur  in  litem  extra  c»-  rcciiam  cationc  pccuniz ,  nifi  de  inducenda  quo- 

fot  fapradiftor,  qttomodo  iuratur  in  contradla  quc  arbicraria  traftctur,  qux  pcr  folam  loci  non 

bonar  ndci ,  qaalis  e(l  contradlus  dcpo(iti  dc  quo  ciiam  temporis  adlcdioncm  inducitur.  Scd  honjB 

ia  hac  lcgc.  Eadem  adicdz  dici  vis.  &  potcfias  fidci  aftionem  abcaquc  (Iridiiuris  fit  fcroper  fo- 

lacic  vt  pei  hoc  iofiarandum  1b  litem  non  modo  paramas  quoties  dc  in  iiteni  iurando  qucrimuf. 

damni  cmcrgentis  rationcm  hafccndam  cfTcpn-  Etin  ipfis  quoquc  bon«  fi^ci  afttonibusdiltingui- 

tetn  ,  licetduo  exempla  qux  hic  Vlpianus  adfcrt  mus,  an  dc  caic  cicrccanturcuius  dominium  Qt 

^ darano  tantum  fint ,  fcd etiam  lucrl  ccflantir,  adlori<  ,vtin  haclege,andccaqua:  aftoritanti^in 

Vccontra  Accurfium  concludit  Bartolus,  ex  Ug.  ficdcbita,vtpriorctaini!kmcafupoflitiutari,po{lc- 

t, $. 9U.inpn.  infr. itto qutd tttt. Uc.  4. Ug.fictmmifft  rloic non itcm.Ex his  facilc ell  a^i cam quzftioncm 

ij^Mdt.rtm  hdbtr.  Quamquam  cnim  maius  pcri-  rcfpondcic  quam  fiartoluspro  diflicili  proponit, 

Cttlmii  (ubeflnc  idquod  intcreft  racionc  pecanix  Sidarc  mihi  dcbuiUi  centum  libias  co  (cmpoic, 

CXcarrattninfintcum,&inimircnfumfilucriquo-  quo  florenus  non  nifi  quadraginta  folidis  xfti- 

qacamiflirario  habcacur,  quim  fidamni  emcr-  ro.ibatur,  ncctamcndcdiftinifipoftaudamflorc- 

gentit,  quodnequc  immenfum,  ncqucinfinirum  ni  zftiroationcm  ad  quinquaginta  vfquc  folidor, 

cflcpotcft,  ciim  tamcn  dies  adie£ba  eft ,  ncc  ntfi  an  pcrdidiflcaliquiddiccndus  fim  anpotiils  non 

latiooctcmporisprzftatar,  &  pctitur,  quanti  in-  acquifiniflc»  Ccrtumcnimcft  damnum  mc  pafla- 

teteftpccuniamfuo  tcmporcfolutam  nonefle,  vt  rum  ciTc  fi  cogac  fiorcnos  accipereio  ca  z/lima- 

l>tc,Sein  Ug.  qvhd  fi  Epbtfi    ifrfr.  dtto  qutdctrt.Uc.  tionc  qozhodtc  maioreftquim  fiicrit  co  tcropo-' 

Dihiltalc  potcit  accidcrc.   Qncmadmodum  ntc  re  qao  darc  dcbuexas ,  idedquc  ncc  poflura  cogi 

'fdm  pctituc  id  quod  intereft  ratiooe  loci  vt  in  camaccipcre  folutionem P4a/i»99.«/rii/.  (rCM« 

JL!kg.  i.  §.  nuncdt  tfficio  in fin.tod.  tit.  quia  rcftriftio  Itrtm  irrfrJt felut.  Qua  dc  rc  fi  quis  plura  fdrc  volet, 

qux  fitper  adtedtioriem  ccrti  loci  ccttiquc  tem-  vldendafuntquzconttaCarolumNIolinzum  fcrl- 

poris ,  ^cohibcc  ac  coeccet  taxationem  eius  quod  pfimas  intradiatu  Dc  variis  numnnariorum  debi- 

incercft,  nc  longiiis  euagari  poffic,  cilmiis  cafi-  tocum  folucionibuc :  Cztcrum  ociofaquzftioefty 

hns  fpc(^ari  opoitcatnon  quanti  intetfit  geoeca-  An  in  lucco  an  potii\s  in  damno  id  poni  dcbcar, 

liter,  &  io  vniuerfum ,  fcd  ftridtliis  quantiinterfic  ciim  adieda  die  in  contra£tu  quolibet  nonmlriis 

quod  ea  dic  vel  illo  loco  non  fucric  /atisfiidutn.  lucri  qa^m  dan.ai  ratio  habendafit  m  cftimandd 

ttii  diftinguendum  eft  an  id  quod  intereft  fiuc  co  quodmtereft,iicfiillud  ipfam  quod  intcreftfpe- 

catione  ioci  fiuc  tcmporls  pctatuc  per  adlionem  cialiter  contradu  comp.ehenfiim  cflet  quafi  hoc 

bonc  Mci  vt  in  kac  lecc :  An  vcrb  per  adioncm  z&o  intet  conttahcntes  »  vt  &  in  Ug.  cim fiifuUtm 

«cbitraciam  de  eo qnod  cetto loco  ,  cum  intcrcft  \\^.^.vU.itvc^.thltg.\ixm &c  in  ftipulationibus  quo- 

xattone  lod  (  ncc  cnim  adie6Uo  -temporis  potcft  que ,  vt  &  in  concrAdibus  aliis  fequimur  non  tatt) 

ficcre  adioncmarbitrariam,vtcontra  Accurfium  quodcxpreifimdiAunquim^atKl  aftumcft/^lii^ 

^Cafaciumdi^utabimusadii^.  ^i/^b^.)  ftr  ^^JUrtg  i».                   .  .             .    ^  . 

^  ''^     4. 1 D  ii  M  libco  56.  ad  Ediaam-,  '  '-^ '      '      ,  = 

JJtTIdcamui  in  tutelari  Caufa  quis  Idhte,  6c  aducrfus  (jucth  poflit  &f<jai^etik 

ipfc  pupillus,  Ci  impubcseft,  nonpbccftrhocenimfarpiflimcrcfcriptuni  •/ 
TO.  Ccd  ncctutorcm  cogendiim*,  nccmatrcm  pupilliadmittcndam**,ecii  pa.'  V 
tataefletiurarc,  Diuifratrcsrc(cripfcrunt;grauccnim  videbatur,&ignoran-  /  '  • 
kcs,  &  inuitos  tutorcs,  fub  alicni  compcndij  cmolumcnto  ctiam  pcriurium  .-. ' 
anccps fubirc.   Curatorcsquoquc  pupilli,  vcladulcfccntis'  noncflecogcn- 
dos  in  litcm  iurarc,  rcfcripiis  Impcratoris  noftri,  &  Diui  patris  cius  continctur.'  •. 
ii  tamen  tantam  affcdioncm  pupillo  fiio ,  vcl adulcfccnti>  tutores ,  vcl  curato- ,  ^ .  ' 
rcspncftarevolcnt:  au^fcoritasiutisnonrcfragabitur,  quiniudicio,quodintcc  . 
ipfosacccprum  c(l,finisciufmocliponitaclhibcri.  noncnim  adfuam  viilicatcnt 
iurifiurandi  refcrcnda  acftimatio  c(l,{jed  ad  domini :  cuius  nomine  tucela:  ratiO 
^{lulatui'.  Adulcfcensvcio/ivclitfiurarepoccd^  ^ 
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K.  A      DVB.  Etll  pupillo  dcfcrri  iunarin- 
idam  non  oportct  Itg.  iujiurdndum  &  4d  ftfunidi  54. 
i.fupillofup',  lit.  fttx.  cumtamcn-^  pupilloprz- 
fticum  cft  feruati  dcbct ,  quia  nihil  rcFcrt  riijus 
fezus  ,  ctatirvc  fit  is  qui  iuraaic  hg.  qui  iurafft 
ZG.  ted.  Ergo  nihil  vcut  in  tutcl.iri  caufa  ,  id 
cft  pupillari  qux  pcr  tutorcm  cxcrcctur  ,  cciam 
pupillum  ipfum  iurarc  in  litcm  ad  rcm  Aiam 
xllimaodam.  Prxfertim  cum  mancac  dominut 
lic^thabcat  cutorcm  ,  alius  vcto  in  litcm  iarare 
nonponic  quam  qui  tic  iprcdominiis  litis  Ug.rul- 
g9  7.  infr.hoc  ttt.  Dec.  Pupillas  cum  fit  impu- 
bcs,  &  in  ca  ztatc  in  quanon  poilic  tantum  h.a. 
bcrc  iudici  j  quantum  nccclTc  cft     rcs  bcne  zfti- 
inandas  (ncque  enimfcirc  ncquc  deccrncie  quic- 
quam  talisztaspotcn  Itg.  fupiUut  ^.dtduStr.  tutor. 
nooroagniinquttquam  furiofus)  non  potcftido- 
ncas,  &  fatis  probus  rernm  fuarum  xdimator 
eirc  ,  ficut  ncc  cas  poflct  vcndcic,  quod  vcrum- 
quc  tamcn  fic  pcc  iunucandum  in  litcm  :  Ncc 
crgo  iurarc  ipic  potcft.  Cumque  iufiuranduin 
hoc  non  aliccr  przftari  poilic,  qu^m  fi  ^  iudicc 
ipfo  dcfcratar  S.  dtftrrt  infr.  h*c  Itg.  an  non  (lul- 
tiflimus  clfcc  iudcx ,  &  cfHcij  fui  parum  pcri- 
tas,  npupilloiunuraiidum  defcrrec  ?  Alia  caufa 
«ft  cius  iuriiiurandi  de  quo  in  d.  Itg.  qui  iurdjft  id 
eft  quod  a  partc  ipfa  pacii  prxitatur.  Scruaii 
.enim  illad  a  Prartore  dcbet  contra  eum  ,  qui 
dum  dcferrct ,  contcntus  co  fuit ,  vc  fcriptum 
eft  in  d,  Ug.qui  iurdjft.  Ncc  abfurdum  cft  ilultc 
quid  £cri  ab  incauco  malcquc  confulco  litiga- 
tore  ,  quod  zqu^  ftulcd  pcc  iudicem  iicci  ab- 
furdumclfct.  Scd  li  vcrum  cft,  vtcft,  quod  in 
fuperioribus  diximas  ,  luliurandura  hoc  io  li- 
tcm  nihil  nifi  Ud$  arftiwationcm  clTc,  ac  qu.iri 
vcndicionem  rel  io  litcm  dedudtx,  cur  non  pcr- 
mittimus  pupillo ,  vt  iurcc  tucorc  falccm  auiho- 
n,  qucroadmodum  codem  authorc  polFct  vcn- 
dcrc'  Augccur  dubitacio  cx  co  ,  quod  cutor 
:ipfc  folus  potcft  iurarc  papilli  nominc  ,  vt  fc- 
quitur  in  hac  lcge.  Quidni  enim  molto  magis 
ei  llccac  authoriiatcm  iuranti  pupillo  pracft.irc.' 
Scio  quzdam  cfte  qiiz  tutor  facciC  non  poflie 
-fine  pupillo  ,  qualc  cft  aJire  hcteditatcm  ,  Sc 
fi  quid  aliud  fimilc  cft  Ug.  fotuit     C.  d*  iur.  dt- 
Ub,  Nihil  vcrJ»  poiTc  pupillum  faccrc  iinc  tiito- 
ris  confilio  &  authoritace.  Scd  quid  potcft  clfc 
obfccro  ,  quod  pupillo  faccfc  non  poffit  tuto- 
xc  auchore?  Dcniquc  cur  non  faUcm  diftingui- 
mut  an  pupillus  fit  proximus  pubcrtatis  nec« 
ne  ,  ciim  is  qui  pubefiati  proximus  cll,  capax 
fic  &  furandi ,  Sc  iniutiz  facicndz  Ug.  fupiUum 
111.  dt  rtgul.  iur.  &  confcquenccr  ctiam  pcictan- 
'di.  Mulco  igicur  m.igis  iurandi.  RcfponJcn— 
^^um  cft,  Polfc  pupillum  tutorc  auchorc  omnia 
ea  faccre  ,  quz  fi  malc  ac  pcrperam  faciat ,  in- 
dcmnls  poftei  fcruari  i  tutore  poftit ,  iudicio 
tutclz ,  quod  in  cam  rem  potiffimum  compa. 
ratum  cft ,  vt  non  pupillus  ipfc  fcd  tutor  dam- 
num  fentiat  fi  qua  in  rc  ajthorit.^tcm  mal^  prz- 
fliterit,  quam  przftare  non  dcbuic  ,  vt  c  con- 
trario  li  authoritatcm  przftarc  rccufaucrit,  quarn 
przft.iri  expcJicbat  pupillo  Ug.  fi  tutn  17.  tnfr. 
dt  duthor.  tutor.  Porro  In  hoc  numcro  non  cft 
iufiarandum  tutorc  authore  przftitum  in  quo  fi 
pciciatum  fit  aon  potcft  authorcm  laudaic  ta- 


torcm ,  vt  pcena  p«riuri)  fe  cximat  qax  in  iadU 
cium  tutclz  fciliccc  vcnirc  non  potcft ,  ctim  pcr< 
iurium  folum  Dcum  vJndicem ,  &  vltor.-m  h». 
bcat  Itg.  2.  C.  di  rtb.  trtdit.  &  iurtiur,  Eadcmqoc 
tatio  iacit  vc  in  rc  tanti  momcati  lanciqve  peri- 
culi  non  oportcac  diftingui  an  pnpillus  fit  doll 
capax,  &  proximits  pubcctati  nccnc,  fcd  gcnc 
rafiicr  arccri  pnpillum  a  iurando,  Sc  mndb  im- 
pubcsfit,  id  eft  nonadhibita  illa  diftindlionc  an 
proximus  fit  pubcrtati ,  nccnc.  Nam  St  qui  pubcr- 
tati  proximus  eft,  adhuc tamcn  impubcs  cft.  Ifquc 
frnfus  cft  horum  vcrboium  Vlfiani  fi  impuhts  tfi, 
nonqucm  Accurfius  putat,  vtdixcrit  Vlpianus/i 
pro  qui4.  Namimo  vcru  ftac  propric  articulus  /C 
hoc  cft  condicior.alicer,  non  ad  cxcludendumpu- 
pillum qui  fic  pubcs  qualis ccn c  nullus cft  ( omnis 
li  quidcm  pupillus  impubcs  cft,  quamuis  non  ^ 
conuerfo  impubes  omnis  fic  pupillcs  ^  ncc  rnrfus 
ad  excludcndum  adolc^^ccnicm  de  quoinfcqnen- 
tibas,vt  idcm  putac  Accurfius,fcdad  cxcludcndum 
puplllum  qiiifirproximuspubcrtaii,queni  in  iiUis 
plcrifquciuris  partibusius  ciiiilchabcc  propuhe- 
rc.Eft  verb  valdcnotandiis  hiccafus.Vixcnim  alius 
talis  in  tocoiure  occurrecin  quo  non  polTlc  pupil» 
lus  faccrc  cutore  atitlioic,  quod  folus  tutor  ipfc 
abfqne  pupillo  potcft. 

a  Std  iitc  tutortni  cogtndttm.  Rat.  n  v  B.  N{- 
hildcbct  tntor  omittcrc  corum  omnium  quz  fa* 
cerc  potcft  pro  vtllicatc  pupilli,  &  ob  quz  noa 
fadladamnumallquod  pupilliisdamnum  qu.indiv 
quc  fenfurus  fit ,  alioqui  ccnetur  co  nomine  aflio- 
nc  cutclz  ad  indcmnitatcm  prznandam  pupillo» 
prcfcrtim  fi  u!e  illud  fic  quod  hdtatai  tutor  fucric 
>n  caufa  fua  propiia :  ciim  a  tutoribus  pupillocum 
cadcm  diligcntia  cxigenda  fit  circa  adminiftratio- 
ncm  reruni  pupillanum  ,  quam  patcrfamilias  rc- 
bus  fuis  ox  bona  fidc  priftarc  dcbct  leg.  k  tutoiiim 
)2.  in  pruiiip.  Ug.  tuttr  ij.  $.  n»»  tft  duittndut  &  tot, 
ttt.  dtadmui.  tuior.  d.  Itg.fi  tutor.  17.  dt  4Utbtr,tg. 
m.  Ug.  1.  C.  fi  tut.  vtl  curjt.  >itn  gifftr.  ^tqui  pu- 
pilli  tucor  iurare  in  litcm  pro  eo  poteft  fi  vcWr» 
vt  fubiicitur  in  vcrfic.  fi tsmtii.  Ergo  vc  pto  co  iu- 
ret  cogendus  cll  cciatrfi  iurare  nolit,  non  qui- 
demcoadioneprzcifa,  fcd  falrcmcaufaciua,ideft 
nifi  conominepupillotencri  maliradlione  tutclx 
d.  Ug.fi  tutor,  Alioqui  euidcnter  manebir  pupiU 
lus  in  damno  fi  nec  iurarc  ipfc  pcr  fe  pofllt ,  ncc 
per  matrcm  fuam  ctiara  quz  pro  co  iurare  para» 
fit,  vt  (latim  fcquiturin  haclegc,  nifi  tutor  qul 
proeoiurare  fi  vclic  poteft,  inrarcctiam  inuitus 
cogatur.  D  F.  c  Grauc  nimlscfti  vidctur  ,&cft» 
vt  ignorans  Sc  Inaltus  tutor  fub  allcni  compendij 
craoiumcnto  pcriurium  aoccps  fubirc  cogatur: 
Ncc  enim  tancopere  damnofum  aut  pcriculafum 
tutori  dcbccofticium  funm  elTe,  quod  tanquam 
publicum  inuitus  fortaftc  fiifccperit ,  aut  faltem 
vt  fufcipcrct,  cogi  pocucric  Itg.  vidtlictt  i^.fufr.  uc 
quib.  Cduf  tntior.  Ug.  ].  S.  vh.  infr.  dt  tifiih.  Nam 
ncc  in  caufa  fua  &  propter  proprium  compen— 
dium  anceps  pcriurium  fubirccogcrccur,  vc  hcni 
ratiocinatur  Accurfias  cx  Ug.  iufiur^udum  &  sd ft- 
tuntM  34.  itt  fineyrifKtf.  fufr.  tit.  frtx.  &  Ug.  de  dit  8. 
f.ftnuU.fufr.qui  fMtifd.cogtnt. cumuiimi  hominisrc- 
bus  omnibus  fic  prxfcrcnda  Ug.  fandmut  r:tmmiit, 
C.dtfttrtf  tccUf  £t gcncrAliter iniquum fcmper eft 
cogi  quem  dc  alicno  fcfto  iurarc ,  adco  vt  nec 
dc  fadlo  dtfunSi  iurarc  cogi  poGic  hcres  quam* 
ois  d«funi5ti  perfbnam  fcprzfcntcc  >  quia  igno. 

■lari 
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Ignorare  probibiliter  poted  contradtim,  &  uindum  Cit  l  Prctore  iudurandutn  qulm  fi  tuco- 

fidamdchmifti  tnquitPaul.  Ubr.i/t/rttnt. tit.i.f.^,  re  authorc  auta  maiore  przfWtum  eirct  d.Ug.qM 

mHdi  vlt.  Pro  fue  l  (juiindlteriiu  ^iJtrtg.iMr.L  Mtr-  inrtfft  i6.  tti.  Vt  fcilicct  hoc  cafu  cogcndus  fic 

(HfiK      ftn.nfr.rerjtmt.  Nccfdeotamcn  vcren-  rutor,vclauthorit.v.cmpupilloprarftarclifeftive- 

dumcft,vii.iitJt3mcxco  vll.am  pupilluiincurrat,  ritaicmperfpefiamhabcat.autiprcpupilli  noml- 

ciim  nihil  vcrct  ctiam  alitcr  quim  pcr  iufijran-  nc  iufiurandum  icfcrrc,  vcl  faltctn  pupilluj  ipfc 

dum  zilint.irircmpupilli,  quomodoeirec nccclfj-  tucorc authorc  vc  \nd,Ug.  17.  $.  pupiButfu^.ud.tit, 

ri6*ftiminda  licxcontradVu  (Irido  pctcrctnr.nifi  prex.   Cxtcrum  fi  ncque  auchoriu  cm  pupilio 

incaru/.p«j>f.i///r.Pff/"fl<«i."rScJcompcndium & lu-  priftatc,  ncquciufiurandum  rcfcrre  cutorcoge. 

Cf  um  duntaxat  amittic  pupillus,  quod  acquitci  cc  fi  retur ,  nulla  fupercfTcc  ratio  iitis  pcr  mfiarandum 

ptoeo  tutoriuiarc  vcllc::  Q  landoquidcm  pcrhcc  finicndx.  eilc.cjuc  pupilli  xtas,  6c  qux  pcrxia- 

iuGurandum  iftimatur  contum.tcia  vltra  vcrum  tcm  coiitingit  i_i;norantia  captiofa  cftc  ipfius  ad- 

fciprecium  l.  i.ftipr.  caqucconciimacizxf^imatio  uctfario,fiforieisaUam  probandxincentionis  fux 

rotain  lucro&rcompcr.diocd.  Idcoqucnimirum  raiioncm  non  habcret:  quoJ  tamen  iniquum  cf- 

in  hoc  dcmii:n  iurciurando  giauius  pcriculum  cft  fct  Ug.  quodauttm  7.  f.Jiquid  tum  fwfiio  infr.  qu*  in 

pcperiurium  incurratur,  qu^m  in  dcciforio.quod  frdud,  credil.  vbid  citur,  quodalioquimiiuiu  vidc- 

derci  vcritatccft,  nondc  iurantisadfcflione,  cui  ri  ponitcirc  pupillum  in  hoc  deccrioris  condi- 

ciim  ex  iuris  ncccniiacc  lc^illaioc  indulgc: ,  vt  rci  cioiiis  quam  fint  cxteri  creditorcs  qui  non  alitcc 

dolum & contumaciam puniat, multo ina;;is C(c-  adione  Pauliana,  &  interdi^o  fraudatorio  tc 

dendum  c'\  indulcuium  fibi  plus  xquo  aiStotcm,  ncntur,  qu^ni  fi  fraodcm  fciuerint,  &  paiticipa- 

cui  in  infinicum  turarc  prrujittitur,  niii  prnprix  ucrint.  Ncquc  taracnid  rqirum  vidcri  dcbc::  clTcc 

confciencix  tcftimonio ac  pudorc  cocccatuc.  Nec  c^im  multo  iniquius ,  dcbicoribas  licere  cum  pa- 

xccredi)  locoinduci  potc:i,  v:taxcrtir  ccrra  quan-  pillo  contrahcrc,  aut  «hud  negotium  gcrcrc  in 

titis  intra  quain  iurari  opottcac.  Na  n  prxccr  id,  fca  idcm  crcJiroium  :  Qucmadmodum  folcnius 

quodius  illud  noaum&  totum  Triboniar.cJm  cft,  diccrciniqiium  cfTccogi  cum,qui  cum  p'i|  illoDon 

vtiam  diximus,  Stdoichimvis dd^.iurareirfr.  noa  contiaxerir.cxpcdhtc  pupilli  pr.bc  tatcn-.  Ug^.rtr- 

idcofit  taxatio,vr  ijrcpcriurij  penciiloaj  cam  vfq.  fic.  MarctUm  tnfr.  quib.txcauf.tnfoff.tdt.  lurnuandum 

quaotitatciurariomnimododcbcat/cJvii  ne  vltra  vcfo  in  iitcm  in  co  non  ii.lum  mintb  ncccinirirm 


quancitatcm  iliam  iurari  poftit,ncclirc rcrapltirit 
sntcific.  Itaquc  intia -.axacam  quaniiiatem  periu- 
xium  incurti  non  mirus  potcft  ,  quam  fi  cixata 
quaotitasnon  eftct.  Imo  tantofaciliuii  qiianto  fo- 
letqiiifquc  auidiils  iurandi  liccotiam  fibi  fumcrc 
■d  taxaiam  vfque  quantitatc:n  dum  putat  impu- 
nc  hoc  faccrc  fibi  pcf  lcj]cs,  &  Dcum  Uccrc ,  quod 
pet  iudicem  licc.  Proinde  nec  mirum  cft  non 
cogi  tutorcm  pixftatc  pupillo  authoritaccm  ad 
iuranduin  io  li  cai ,  non  niagis  quatn  vt  lutor 
jpfc  iurec,  cumeaquoquc  ra'.ionc  ai  ccps  pctiu- 
xium  xque  poOit  incurie.c.  Qj^x  omnta  longc 
diucrfa  lunc  in  iurciurando  Jc:iL>rto  ,  in  qiiodc 
yeritate  lei  iutacnc ,  cuius  li  turor  conious  fir, 
oul/uin  periculmneftancipiris  pcriuiij ,  propccr 
iquoJ  iuftc  rccu  aci  iufi'.ivaiidum  a  lucorc  podic, 
<^ui  adviiinifttanJarum  rcrum  pupillarium  ius 
habet  fi  moJb  iuliurmdum  ci  dcicratur  tanquam 
dc  rc  quam  i}>ic  ccri.ini  hibcar ,  &  cxploratam 
\t  iii  leg  qitoiia  ii.  tf.  Ji  tuttr  fufr.  de  mxd.  dil. 
Dc  qua  tanicn  fi  Jubiicr,  vc  ancipiiis  periurij  pe- 
riculatn  veiCti  dcbcat,  non  lam  prxc-fc  iutatc 
cogitur,  quinicfcrrc  ctiain  poffic  fi  malic,  queni- 
admodum  &  ab  inicio  dcfL-rre  illud  polfct 
Ug.  iufiurdttdum  quod  17.  fi  tutor.  fufr.  tit.  frtx. 
Q^iiquis  cnim  dc^^erre  potcft,  iJcm  aiulto  ma- 
gis  audieiuius  cft  fi  rcfcirc  vctit,  cum  faciat  cx 
neceflliat  d.  Ug.  ^4.  $■  ddtur  tuttm  cr  Ug.  viAtii- 
ftfid  }8.  tod.  tit.  Ncc  ci  qnandoqtic  iinpuiarc  po- 
tcrit  pupillgs  fx  ex  rclaiione  vi^us  fic,  ctir  non 
potius  tucor  iutaucrit  >  atquc  ita  liiis  vidboriam 
pupillo  conif  aiaucric ,  cum  non  f.  ciit  cogefulus 
prxcifc  de  alicno faiflo  iurare  d.Ug.  tJVfdrctUut  $, 
ftnuU.  wcc  anccf  s  pcriuriuin  fubirc  vt  hic  Vipia- 
xius  fcribir.  1  icmquc  iuris  cft  (\  pupillo  dclacum 
iic  iuiiuiandum  ca  lcr.c,  \ttutoic  authoic  iuret, 
quum<.do  ccrte  defcrendum  cll  ,  iic  alioqui 
nimis  ftuh^  fccilic  viJcitur ,  qui  piipillo  ad  iu- 
ranilunt  finccntotis  authorita.c  dctulciit  d.  Ug.  u. 
fHfiUo  fupr.  botlit.  cutn  eo  cafu  iion  miiiU»  icc- 
Toni.  1 1 1. 


fcJcciammin1l5fii.10rabile1.ft,  q.iod  nr<n  ad  dc- 
cidciidam  litcm  fcJad  xftimandam  carn  pcrtinc-, 
nccprxft.iturdcferenteaductririo,auc  ad  ahquani 
ijilius  viilitatcm ,  fc J  in  cius  odium  ad  loiam  vti- 
lititem  iurantll,  vnde  fit  vt  nec  rciciri  vnq-  am 
puflir.  Tantoiuftius  ergovideii  dcbct  quoa  Im- 
pcratorcsTcfcripfcrunt  non  ciTe  cogcndu.r  tiiio- 
rem  ,  vtpupillinomincinuitus  itttcc.  Id  i)M<<I.bcc 
alio  iutciuran  Joaliud  cft  leg.  i,  §.  qufd  obftrudnC. 
deiurtiur. prept.cdl. dand.  f. i.Ug. proferdndum  i..f.fU, 
C.dtiudic.  Ecita  bcn6  Accuilius. 

b  Vtl  mdtrtm  fufiUi  tdmitttnddm.  R  a  t  .  d  v  a . 
Nulltis  adkctus  viju  it  matcrmitn,  ficut  licc  paicr- 
ni\m  Ug.vU.Cdtturdt.  furitf  nili  maternus.  Viftcta 
cnim  iTatcrna  nc.ciunt  psttcntiara.  Ergo  quod  in- 
dulgccur  adtciflioni  tutoris  adcoquc  curatoiis ,  vc 
pro  pupillo  vel  adolcfccntc  iurarc  in  liiem  poflinc 
fi  vcUnt  qnamuii  non  cogantur ,  yt  Vlpianus  fubii- 
citinverfic.  fi  tdmtn.  Curmatii  pupilli dcnegabi- 
tur,  qus  xftimationcm  lei  pupiParis  non  mintls 
fcirc  quatn  tutor  ipfe  potcft  fi  t.intam  adfe£Honeaa 
filiofiioprxftarc  vclitvciurarc  paratanc.*'  Prx.^cr- 
tiinct\mcciampatri  conccdatur  iurarc  pro  filioin 
adionc  Ucrum  .mota  um,h  vclic,tametfinonco> 
v^iWix d  l.MdritUut  ii.§  ftnuU.infr.rtr.dmo{.Dtc.Mi. 
lerquxtuttix  nnncft,non  habetlcgitimam  pcrfo- 
nam  iurandi  pro  liiio,  eriamfi  maxime  velit,  adeo. 
quc  ncc  ftandi  in  iudicin  propterfcxus  vcrcctin- 
diam,&  confilij  infirmicjicm  /  jtiendm  18.  C.de  fr$. 
turat.L^.dt  rcgHl.iur.l.\.fufT.de  peftul.  Mcritoigitur  di. 
uifraucsrclcripfcrunc  non  clFc  matrcm  admirien^ 
dam  ad  iurandum  pro  pupillo  ctiamfi  iurarc  pat  ata 
fii.  Mintiscnim iuii^habctqtiim tucorqui Icgiti- 
mani pcrfonam  gcrit  adagcndaeaomnia,quz  j  u- 
pilli  nominc  fiuc  in  iuJicioiiiiccxrraiudic  uapcn* 
da  lunt  Ug.  1.  &  i.  C.  quilfgit.ftrfen.  fidnd.  in  iudic 
hdb.  Idcbquccog  iur  lutoicm  |.c:cre  pi  pil).-  h.io 
Ug.  tiuiru  fUldt  6.  C.  quipet.  tiitorUg.  1.  infr.  ddSC, 
TtTiyU.<\i\odnon  ita  cllcr  fi  pollct  iilaianq  fainater 
omntagciciepiocuiurc.  My^us i:cm,  quam pa'.ec 
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UdfftiiuS  ftii»  nonquupateriitl^icimiisad*  ptx(laie<lebcc.  Multo  igitucrainuscoDcnditt  eft, 

ikinilltatotfiHf , noneriamnuKer,  ninqiictocris  amtoradoldbentit  >  vcproeoiacet.^madok* 

cft»[ccficnim  rcrcliocdici-.arhodicpoft/ cthno  fccniis prrfjnam  nonrcptjereocct» qopmodbnH; 
ptrttt  h  &  Lrlt.CM lu»  f««  ikwr.quibus  ptiroi^ni lioc  cor  cepizicncat  i>ci fonain  pupilli,  ncq^  <]uod  pre ' 

lui  Iri^.t.mxadmin^nuiottiaiiiduAamefttnonn-  eolcgicimam  pcr.bnam  in  iudicio  ftandi  habcati. 

iDci)  cgnnenir  Vlpianittmponbus ,  cum  patri tum  Lu  facece  debec»  vccomagis  iurare  cogendu-^  &u , 

fufficrrtt  iu«  patris&incogoicum  cdccin  ciuapcc-  NuU.imcnim  pcriculumclt  ancip  cis  pciimi)  Hilci- 
fonanoircn  l^^gicimiadmimflratorisjied  quia  pro»  piendo  iiida^iim .  qiio  nodo  cllct lurando  in  iitciu 

ptcr  patriam  f.ot^ftatcm  ccnlc  iir  cadcm  cifc  pa-  ezadfcdiunc  adul 'rccnrivnomioe«ficttcincncMC: 

ms&  filiipcifona/.iw/Hwii.  (/^/.'i-rr.ci^  {vflhnm  l.  nt  proximc  (iiximti  .Piaiic  lii>irarevclinc.poirunt,vc 

tampwfjimliss  ^O.ufJcfurt.  quod  dc  nacic  ncmo  lcquicur.Quodrinohnt.mchotfiiruraeltcondicio . 
vtiqucdixrcic,qui:necmatriapotelbsvllacft,ncc  adolefcentisqoi.n  pupdli ,  qutapcRcftadolefteQ». 

hahcir.fGcmi  x  libcrns  in  potcftatc  /.  4.  S  ddufl^-  iurarc  Ci  vclit ,  vtfcquiuir  in  haclcgc  .  at  pupiUuc 

mint*infMb«nfcg(tnttA4b  l.miUi€rem^.C.dt  Adoft.l-  non  potcft.  Contcniuscrgo  e(ie  cogecur  pcsieoti. 

<ieoancrmloqnordemaaequctanixn6eft,qntc  «ftimanonetaxandaez  oommnidliomiiiumopit 

fiiutrix  llti.  h  ic.u!rqcftcutcidenegnurquoJc9  nionc:idc6qucnecin  totumdamnoadfidecitCt^i 

ccristutoribuspciumtitur.idcbquoJlir&miter.  luftniaprcdoropro  foimaliaccipier,  in  quo  nihil 

Ek  quo  appaietnoif  efle btfiwmtacioncm q.»^  id-  damni  eft,  (ed  cancum  mtnus  lucri.  Quanquaia 

^rrur  .ib  Accurfio  prapter  quam  non  llt  (»crmir-  nccnouuiucft,vcpupiilusfic  decenoriscondicio- 

rcndu  «  matii  vt  m  iitcra  iuictptofilio ,  quamuis  nis  ob  hoc  ipium  quod  fit  mclioris ,  vun  /,  ijittd. 

impubetc,qui.i,inquit,tjl  um  fuumplus  quim&i.  muem  C.^.fi^uteumpupillj  vrfr  qutmfrAud.iTtdu. 
'  plam cf iligic>qaaficx  ca caufi  crcdcndu m  iic  i jtactt-'     d  Sittmtn  tsw^m  *tffccHoium.R AT.9Vm  Autho*. 

lamrl.  in  111  immcnfum.  Q^iod  U  vcrc dicerecut,  ritasiuris  non  pnitar ,  vtalius  inlitcm  iurct  quatn 

ncc ill  c-ifu  pcrmittcnd  im  ci cfl. t  lurarc  quo  tu-  qui  domii^us  ims  cll ,  quiquc  htcm  Tuo  notnuic 

iTixeftrnnecenim  qualitjsiiii  fupcrucnicns  natu«  conceftainseftiM^  ^Jiifr.httit.  Nam  advcttaa» 

ramrcllitaur  dc:tiu!t  ,r:d  lii  ponir  vt  dc  Dci,  Opt.  ccmiurjntKrcfern  h  ic  lurf.irandnm  icbct ,  vtili- 

Xlax^rattadicuiit 'l'hcolagi.Iae9<|.Accutliu$bc-  tasauicmiucotu  vci.cttratowsouila  cllc  poceftio: 

nc  i  Baitolo  leprelienfiis  efMU^Mf  ncionc  quod  )tie,qu£  vcl  pi.pilli  rft ,     adnlti.  £igo  quamoit 

cu  libccprrni.ciatu  itturcincairfapror«ri-adlircin  cantamaftrdtoncropopillofuo  veladMelccncia»* 

«ftunandam  l.vnlgt  yl  nutr  8  tnfhoi  tit.  cutn  cameu  cores  vd  cucacoca«  pxcltacc  veliac ,  vcpro  iis  in  ii- 

«natorn  ^niic  c!)kini(jttam ad&dio  crga  alium  quam  ccmiutaceparaci  finc , antlioticu tamcn  iuris  refia-» 

crgafct  fun.vctaigicur  racioilia  cltquam  attuli-  gacur.nchoccis iic£cedebcar.  Nomqnam eniiit 

ihus,qu6dmareiquecuttixooneft,legitimamper-  adfcdlioni  indulgendum  eft,ciim  aumoricas  iu- 

fbnam  nonhabeacftandiini«(KdnprofilfO.Nam  ristefTagatuci4xii4iN«i4o.iiifr.D<i«niii.fir/^A.  Ke« 

qn{iBarfoloipfoadferCttrexdJ.pc/^qu6daona-  eft  qumi^qttis  cnm  Accucfio  &  Bartolo  refpon<< 

lius  in  Ittcm  iurarc  pofec,  qoim  qmlicis  dommus  dcat ,  tutorcm  domini  loco  h  ihcndum  clfc  ,  ciim 

cft>quiqtic  litcmkio  nomine  conteftacus  fucric,  bencadminiftraccx  l.qmfimdumj.^.fituttru^dpw 

perindemattethtntiicemabhocinrciurandoiiim-  tmpt.Lmtrium^G.^.qmttuiSmii^.itfiirt,  Etfi«>« 

muucict,a  qucfirurrix  noneJTet,  ciimnon  ob  id  nimdctucore  id  vcrc  dicitur,  &  decuratore  pu- 

q  ia4c«tnxe(Mat  Imsdomina.eamvc  fuononn-  pilUqui  cucorislococit,vtproxun^diximu5,dccu* 

neeiMfc^iiftanporsic  Ncc camen ninniin'! ft  Vt-  nuotecaffleoadolefcentisnonfiinilferrdicipoceft, 

piamim  noftrumhic  non  diftingtcrcan  matcrtit-  ct-ius  vrique  non  cantaeftpotcft.i$  cjiuntatutoiis, 

trxi^riiccne,  qutaiuie  vetgjcnonporerac  matct  &dequo  nibiicalc  vlquam  fcriptum  cft,  cum  ca- 

'  nbdfi-imeweVortnn,  men  eadem  ipfias  tarto  conftituatur  qua:  tucor  ia 

©fticium  vltramDlicbremfcxom.nififi  quandocx  inh:iclfg?.   Uec.  Tam  curatorcs  quain  tocniBf 

rclcnpco  Ptuicipis  (pccialiter  id c6ccdam  eftetir/-  perlonam  habent  icgictmam  ftandi  in  ludicio,  nei 

tun.iitfM-kt*tilUA.S.i»rtpiLmJAiji^^  minA»  curatotes  mmocis  pro  adulcoquim  tuco* 

^pncurm.  Sed  hodiecamcn  diftindiohxc  nccef  rcspropui>iIloiii&La»a*f}'.  Ajllli».r«r»r.  Ergo& 

#kriaeft,poftqu^mplacoicIiiitioianoTcaiacernon  adncienda, fivclinr.omnia  eaquxin  mdiciofa- 

^likm  i^tima  nicrix  fil!otamelIepdiit,fed  etiam  cienda  func  ad  vnlitaccm  pupiili  vci  mtnoris ,  prs* 

I0l/t  caereris  tuconbus  legitimis , fi  cuttix  elle  volec,  iercim  vc  indicio ,  quod  ab  ipfis  accepmmeft^  Stk 

prxfricnd  inSoittU.ii\i.  DtbtritL  ^  i/rttp.vemt»t.  nisimponatnr.  Quid  cnim  inagisagcrcbonustu- 

C4p.y(.txim diaim& tH.ttt.Ct4,qumid.mHiur mtii.^-  torvclcuratordcbcc,quatnvtpupilli(uiveimino- 

ft^mt^  tis  liccm  quam  ciciffimj  finiatrt.t.cnl.4t<ifcriijiii.' 

c  CnrdttrtsquoifutpupiBiftUdeltfctntk.KAT.DyB.  Etqaid  piodclTcr  iudicium  pro  pupillo  \Tlproa- 

4kDKCiD.incuracotibus^upillor>'mcademcftqu(  duico  accepiirc  ii  nonei  fiuis  quoquc  adhti>eink 

tenitoribos.^  Qitociesenim  pupillo  curarordacur,  tmtfi9ftiMiimi$  eMtitiiit.  Arqiii  finis  liti 

•qnod  nonalicer£idcnd  im  cft,  tju.  m  C\  iam  cuto-  poniturpcriufiuranduminlitem,  non  cjuafiad  dek 

rtem  habcat  [necemm  hAbcnti  tucotcra tucoc  daci  cidendas  Ities  conipautum  fic.vt  nofter  Accuifiua 

ifotciktMM.CPifiiktmif r«Mr Ju^]eademiBiiocft  rentiie  videtnr  ti  l4.Cjirtkxniit.&L  i.fif.tu.pr»x, 

cuiatons ,  quiecacoii«>  in  cutusIocUm  datur  ac  vc-  qus  non  dchoc  iureiurandoloquunrur,U:ddede» 

luafubftitu  tur  ci&mcqu^decin:periun^ditfJ.4M-  ofotio,atpociibqutalici&controurrn2  finis  im« 

isrifaK^i  wprmip.desiiim.&ftrit.tiiltrjijaodiutd'  noninonpoteft nifi perfcncenciam /.1. injr.dtri m- 

'  .«otiscutatoiefccus  eft  ,quia  boniscanciim  dacoc  iic.  pce  «ilokicionem  fcilicec  anc  condfemnatio^ 

ro.T  peifonx* ,  »iec  t|nicq'iam  adoleicentisnbmine  ncm ,  vc  ca  Icx  aic.  Condcmnatio  aurem  ficri  noit 

fa  crcpoicit,nifi  vcpruco  iudidumiufcipiac /.  2.  potcft  ,  nifi  m  quam  litis  dbmatio  dcdiicacur» 

:  kfiM  D»  iidwiftMWR >d  wriwfiiwcm  tautum  m  mioatimm  ULu  fiftl  Nec  deniqneliiir 
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«ftimatio  fieti  ni/i  pcr  hoc  iufiarandumqttodcici  orafiiQoeftnr»{«r4rivM  ftftiiUtttr.  Non  cnim  tra« 

MMAteA  lufiM^ltatlal^^  fiioexigac  qitoaiii  ca  «cate  iaccte  pupiJJtu  nun- 

ircoifiltceniiaraie  in  confeqoentiameiufquod  mumponSil»i^fmUi  4»iiifir.Diattd. &'rdtmJt* 

_  jm9kktiin&irciperciu<iidaincompeiluQtur.Qui->  jirtkn.kA  dc  nitore  qttt  popilli  nominc ,  6c  can- 

Irit  ttdn  tdcoiutare  inuidi  cogantur.fed  itidcnram  quam  tucorrem  pupilurem  ab  iniuilo  poflefloce 

poffiu^tijinm  i({fc>!%ionenl  pnT^larc  pupiHo  vd  viBdioet,Mit  ctum  adione  in  perroBamper^qtti^ 

adtifco  vtlint.  Idcoquc  nccad  fuamvnlitatcm  iu-  cur,  e^nc  pctdoUim  vel  contumaciam  nolcnte 

ta^Jkd  ad  viiiuaccmpu^;]!)  vciadulii  pto  quoiu-  reddece,'ipfius  tei  xilimacioucm  poftulcc  Accuc- 

aiv«rde  ptx>curaioti<ifttpoiadoiie  fo^mim  eft  te  fiutqai  hocben^  vidic ,  intetptetxti  cogicur,Ra« 

tftn.  fkp.  fi tjaii  fMKtun.qoix  ncc  tutorum  vcl  ciir.i-  tioncm  tutelx,td  cft ,  inquic ,  dtbitnm  tutfitnt tntdA 

nNnui  vdiimin^T^iA^^^i^^^dadfcdiodunuxu^  fNMr«(ar<^»icdparum  fclictter.  Poibilar  enimtu- 

finoicUlmAllpMkmi&iih^     ct  adfedione  tor cfttmacioiicm  rci  pupillaris  non  quafi  ddbttam 

3indcm  taiBi2Cis,  fcd  ad  vcihtaccm  agrniit  t^  Hcis  fed  vc  xftimec  ccm  pitfiiJi  &  cbntamacwim  pol* 

ominusc^&jBuuanominc  fhiflafuii  litiscontc-  fcilucis.  , 
Aui6  >  oimkv.aiimfiintqu^m  qiii  domioa  f  AiUtifim f  wfir i»sn  pottfl.  Rat.Dvb.' 

fft:qi»oa  tamen  r.it:lTiaic  cor.Tingit,  &  c.xtta  caliim  Adolcfccns  qui  cutatorcm  habcczquiparaturpit-* 

Ju|iH|iqWifiMCtfle  numquam.  Ncc  quudltocta(>  pilio.vi  vulgo  &iotecp(ctcs  0c  pragmatia  noihi  , 

ilirtllwhnilfi  iftionitcte tHciror,fac: c,vteomin&f  lennantc  <  iji  lurammhAm  \*C»ikM't»  mttgr  r«- 

ll0idi^vcit>iatrm  dcheac  ,  cAm  adfeAioncm  iu-  jJir.iMiuflf.A tqui  pnpillqaiafareia  Ktem  nul'orao- 

mMk  noRTiudain  tfie  opotteaCj  iediuilam.vtdc  do  poteil  etiamfi  vclitmaximc  vt  in  hnitis  Irgit 

tr|jMI(nii'f«-Mpciun  cil  in /.  iniiiffir^is  Raicti.  Dt  iniciofcripcumeft.  Ergonec^doie  ceticurarotem 

0fiir^*trMmn)  id  c(l  adcam  viilitatem  conV  «habencipcriTiictrndum  cilVc  ia  Kiemiaiec  T<ft* 

quendam  qua  adon  inrcdcbc.ttur.  qui  inuitd'.  te  Aatiantctti  hicde  adoleicrnte  cu.-atoicm  habco» 

hiacucie  C'g.ii:i,nc  ic  licccc.nii  luiluprcvio  vcn  tc  app.ircfnon  cx  eo  (b!uin  quod  pfoxim^  leX 

dcic  cornp^tttur.    Adiedio  non  porclk  nifi  eius  dixit  dccaratoreadolefcentis  volcntc  aiic  noten- 

cile  quiiiir.it, fsrcnulum  vrfitas  nin  citis  cuius  !i$  cc  iurttrc  pro  atiolcfceiuc.red  cx  co  qniiquc . ';u6d 

i^occll  cuics  nom^ne  lis  fuu  contcAnta.  lcaquc  iuiuitanduni  in  litain  Cunucn.iottaie  Sc  cxttatudi- 

imSi0t^m  rai|)ni  vd  cnramris  ncft  ica  conci*'  ciale  nallam  cft.led  illad  taniam,  qaod  ab  ipfo  iu- 

picndumcfl,  vr  mrcr  ttirorvc!  caf-icor  ptipil  um,  dicr&:  canfcqiicnrcr  iniiuHcio  ciclcrtur,  vt  dicc- 

Vfladttl$am  fuum  nolic  pro  tanto  t  atcic  rc  f  i9»vt  mu.<itf  >./r</.  In  iudicio  autcm  itare  adolefcensiiafe 

Hiliipwitit  Acctfrfiuitfde  fua  enim  adfi^Afoncrnon  c  traiore  non  poteft  M.t.t.  Dt  sntbirJiiMt.  I.  fhim- 

de  a!icn.i  iumrc  qutniqnc  opottct  ]  ncc  rUifum  d4  ,  Cid.quili^tr.pnfan  ffdtii.  tn  itidu.  bdh.  t.ium& 

qu6d  n  ip(c  tucnt  cfTcc  eias  condidonis  cuiuacft  miftms  ijinrt.  Cod.fi  adutrf  rm  mdk.  U^.  (•ntrd  m-* 

pupillus^ikinlocdrpttpd^it^nolicr  il^atelptoMOfO  tiUum  qHtnqusgifim.  qugn.  DtnMk.  Dac.  Ado* 

CMte'»  jjuomodo  Bi^»taa hxpatUr ,  ex  i.sMfiMMi  lcicens  ill  ca macc  e(l  vi  omnia  qu.r  3j^c«  Oc  ageii« 

i)7.§.ir|}w  tr«)in  ilhsverbis  ^av  fUrt^nttimcondkii-  dorum  catifjs  poilit  intelligetc  ,  idcoquc  nec  tu> 

uub*mUieffiU/ttperiitHire.iMfr.Divirijtblig*t.'Nccdc'  torcm  habere  poccit,  necniratore  vllo  inuitu' in- 

Siqa)e.q'iomoJu  Zafiiis>taaramptodefie  idpapit-  digcr  n<fi  ad  lites  cxcrccndas.  Ekcraqacm  cafum 

lorotuiilc  idqtic  fcccrto  iflima  cciim  puj-tlhfi-  ncci;n'.ito  d.itar,  fcd  rantiim  pctcnti  fjorafrttph  i- 

caitaeesnoiasiubcat  Puiumcnimnoncondicu}-  ttmtuum  InHttut.  Dcfurir.Proindc  niliii  voat  cuni. 

ftaleiaftiran  'uin  cfle oporrec ,  ncc  pupilli  zcas  8c  iararc  in  litem ,  akm peicnue  etiam p ji^c  &lcieiie 

condictu  fpcft.inda  tft  .id  augcndam  x-;ii ai  uio-  fallcrc  (i  vclic  ,  qii  id  non  xqu^  de  pupillo  dici 

acmUcdtola  Ari  conc^tnacia cunir^  q<iam  iormula  pr>(cft      oHt  mtifft  nutfim.  ftxt.  fufr.  tituL  frtxm» 

Imwilrtiiilimte  *WlWilli;fi(C>rtiiiieqoe  ineindacfti-  Necqaod  cuncoiem  habecfacetc  pofeft  vtmo* 

iratio  cftex  ccmpnratr».nea!iarumf'cultaciiillp<l-  lo  miuus  vel  setatis  veliadict j  habcac,  pupilloqu» 

piliinutexcariimnoiit  a.vclratuZaii^.ci^inflftr-  Iti  in  omnibus  Sc  per  omnia  acauipaiandus  ,  v| 

,nnmda  iirea  res  fbht  qa'.iii4^M'  ficrdulam  liiit  maldaoftri  patant.  Ide6qae  8e  finc  diricorefao' 

conumiaci.  in  nolucric  rcftictl^rc,  nec  quodam*  reft^  ofalUgttor  Ug.puhtrts  \o\  Dt  veth«r.iHiUgAtioii^ 

•^Aiott*  ,  aut  nunoces  alias  fa^!^^tts:pup«|i0s  ii^  cum  camen  pnpillus  ob  ig»i  tlne  aaihomatc  m- 

4eatiininacie  vdattgfieafliiii ilflftttiry ai>ii|^  toris  non polTtc  l.tMiim  9  Dt euahintm^t'  Qua 

iacifx  dcbco  ,  (edonmi  cnfi  cotttvlttiyilDeiiicfti-  raribnc  ncc  probate  vlKilMm  potui  oQod  li&m 

•fnandacii  vltr.i  piecium d.l.i.fufr  Sic^gftw Conci-  intcrpfitibus     pragmaticis  noftrisplacet,  Coa^ 

piendiim  cft.  vt  (iue  lutorpupilli  (iue^earaiorminf>>  fticuiioncm  Fndcrici  Impeiatohs  de  qua  ia  Auth*  - 

ris  mrct  iimpiiciter  DiMi  ma^fii^tktti  Mdulnfui.  fderumtittu  puhtrum  Codic.  fi  ddntrf.  ie*dirjp  «opo» 

JtacnirTi  ric.vrcu^iritror,vc!  ci  f  itor  i'lf  fif, qiii  iu-  bcrc  noncftc  oblfrunndain  ,  qui  cUrarorem  ha- 

(atnuiiaadtcciionis  pupiilivclmino;ista(^Umen-  beat ,  quaii  lunurandum  cius  propcer  curacorcm 

^idiejaon  dea'ia  adieftione  ,  quam  delbft  iarafe  non  iam  fitpnberis  fed  impul>ctis.  Quod  cettjf 

vidcri  pf^ni',  nec  tamcn  dc  (uavtiht.ice  fcd  pnpilii  pc rridiciilum  cft.Alinqmn  ll  pubcs  qiti  lab  -icfmi* 

^ladulii  lui ,  cum  lurct  'piipiili  vei  aduiti  iui  taaci  mltcatore  ett,  pupillo  xquiponii  debet  ,  quidlil 

itenefle  Quod  qoia  (ineancipitis  pcriu.ii  pCrioO^  dMlit»  ei  qaoqtm  mtorem  iV4ll-mwlUtem>-  AflT 
fofierinon  p.itcft ,  hoc  ipfoiaiis  monciui     cocr-    l  on  ifla  im|  licant  concradi(fliortem,vtquiapabc#'' 
rciicoc  at  curacor  nc  pluris  aut  cem  ip^m  ftut  cft noni^ipabm  curaiocerafCcipeM  debeat  n6 tu- 
lCiii  do ttm  vd  ce«MHAacHim  Kftifdbr^  tmem»grwftBlftiiUmaci|tiaMit«g habe  .hoc  ip-  - 
^opiiii ,  quam  fi  pM»  le  ipibiacacct  fiiami|t    fu  pro  impubeireac pdpflio habendus  iit,  arque  ica 
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^        ^ANTONIl   IrAiRI.  £i&  ftATIOI^ALIA 

finc  au  hontate  curacorijnon  magis  qnim  fipa-  fed  pubcrc?  pofTc  cursrorcs  fuosaccurariliAim  id 

6illus  cflcc  aut  prodigus»cain  ea  tes  pcctioeu  afl  iaciaatcx  coaliiio  oecedanoium.  Sar.c  r 

bonotum  admmiibadoiienitqaaetow^onfiliv  Ac  «Uak  AcevxllM^pmHr  <}uani  pcnxiii 

MKfcoriudcufSioriscoinmida  e(l ,  cuius  datio  a-  adolefcentiiurareinlttem  quia,iaqim, 

lioqtiin  vana&  inurilis«fic  viderecuc.  Qnaeren-  mo<ioagptar,non  potcftrilc  bonacun 

iciuu  <5<:  cauo  cil  d.Lfi(iV4tPim1kikiuJkdiaemtt-  pillis  ac  minortbus  condictonem  fuam 

ris  quz  funt  cxtia  caufam  adminiftniioais»  qnale  faccre  liccacncc  ponincminiisin  eo  cilc 

eftvtminoi  fcobligetpcrftipulaaoi>eni,aotvtiu»  Jes  quam  adulti  d.l.obHg<tn^  tpfi.Deaiitbi 

ict >  dico  non  magit iinpc-diri  cum  vt  ifta fiiciac  cc  •  iiMHi  t{.^.dnttft/>.ttijr  De  aSiuiLtmft.  lllud 

ianiilicnniotiEhabcat,i]uatn vc  poftit  teftati,qpod  ca((ittsd<>cec,obbgaii ininorcm  vt  aiudioeaole»* 

necpcrmittendum  cicflc  r  U  pupilloin  omnibus&  rogatusiu-cr  de  vciitn-c  diccnda.  r  tli  rnimlocut 

pec  oninia  xquioarandus  dlct,  ncquc aocmor  aac  iitcno  cft  dc  lutciurando  vctitaiis»  Ud  adfc^honis, 

icc6modatioraltastii  toioinvttoftioloctttq^MC-  vc  docuimos,  di^Ntari  amen  non poceftfBttei 

renduscft,qu3m  liicvtintcrpiettim &pragmatico-  c  ii  dr adfcdioncquoqueiufarc pc  nii-titur.roalto  ■ 

zum  etroc  ille  przieitim  ^uod  ad pubetum  facra-  magis  iiccic  debcac  de  veciiate  iutare.i:ft  eoim  ve* 

snennppcrineb  ooouellann^iniiecft  qand  rofti-  lintis habcttdjs  6mut  wemmmtuanett  A^wd» 

'  ni mus  fcrib.t  ia  S.  impubtrts  ti^bim,  De  fi^ffi-a.  mor.  puus,/  t.CJfiiniJl.jii  lif  wnww i^,\,**^rtf^ 

lmfubetesnoopulIctutoccsuio«fiiliK:aokf4c:rc,  Dtfnbat,  ,  • 

I  f  Deferreaucemitt(iunndaipiudicemoportet«cetarnmnaliusd^^ 
Ailjeritiunurandum :  vel  nondelaco  iuratum  fit,nullaerit  rerigio,necviluni 
iu(iurandum>8e  iuconltiiutiontbus  czpreilum  eft  Imperatonsnoftri,&  Diui 
patrjseius. 

minus  ador  inrare  debct  ex  delatione  adacr/arij, 
jld     I.  Defcrre.  nili  co  calu  quo  rcus  condictoncm  dcfcrtet ,  vt  ad  , 

ccrtam  &  raxacam  quancitacem  candcmnarctuc,fi 
Rat.  DVB.Iufiarandum  dc  rci  &  negotij  qu"<d  adior  lUTalfct  tanti  lua  intcrcftc  vt  in  l.fi  quU  tnm 
in  licemdedudtumeft,deciiionc  intcrpolirum  ina-  dttitoreiQ fnfJUfrox.  ncmpe  fi  non  maiorcm  quan- 
ioeismoiiiftieftquam  iutiuiandtim  in  liicm  quoJ  dncem  iucaicaftor  vcUct  Hocenim  caiu  noaco- 
noninrcrponinirnifiadlitcmxftimandam.P.itsc-  gcrcrur  iurare,nc  alioqui ciret  in  potcftatc rci  ta- 
nim  eft  liiemdeddcrequam  xftimare.Atqui  iuiiu-  xarc  quatiiatcm  iuriliuran  Ji,acque  ita  lucm  prole 
nndam  illiid  «lecifbiium  dc  quo  aftnm  cft  citulo  concra  a^rem ,  id  eft,vice  a^tis  Contm  ie  cfti- 
fupcriofc  dcfcrrictiam  ab  adccr  ario  porcft  adc6-  marc.  1$ iiicihurandi  dclitio  a  rro  fadl.i ad  cam  vf- 
quccxru  iudicmm  /  mfmrMndutuqitodtx.  fnMHUam  quc  auancjcatcm  quam  atlor  lurauem.yc  ponit 
xy  tnprxmrp.&ftffufr.tit.frtx.  Hrgo  & ioiiamidoni  Batcoius omnuio tina fle inutiliscft. A ladice ^itog 
inlitctn  potcnt ,  ne  cui  licct  quod  plus  cft  ,non  !i-  ipfbiantum  dcfcicndum  cft  hoc  iufiurandum,icU 
ceac  qaod  eftsaiiuis.  con|ntcgulam  iMudtbtf  tui  e&que  iudiciale  fempci  eft  nec  vnquam  cxtcaii»* 
ao.De  rt^ jar.Ec tero  dbivofemrWHftfiar  iniutia,  dic  ale ,  quia  fintci  qnidcm  concrooerfia  poieftct- 
tjaiilM^.f.uI>tMqiid& *qMI>!ttu.  ^ntfid.  air  non  iani  piius  quain  lismoueatur,fci!icctfiabomni c5- 
licckC  dcbcar  rco  a<^orem  tcftem  in  proptiacaufa  crouerlix  mctu  vclpcc  cnnladliopcm  vcl  pe  ?  ufiu- 
oonftitucr<:  ad  «ftimand^  liicm, qucm  poiret  ec-  randuin  difcedarar  ti.C HU  trAnf»St.l,i^ufTMfn)t, 
iam  iudiccmconiUjEUete  ad  cara  quoque  deciden-  Scd  itcin  xQimari  antcquam  moti  ficantab  alio 
dam  l.i.infr.epiir.fttut^  non  lifr.Deniqucan  noncf-  quim  a  iudicc  tinponibile  cft,  planc  fi  conueneric 
icccointnodms  iudici  cam  (equi  litis fftimationem  inter  iuig.irores  quanulis zftimanda  fic,noa  dubi* 
q^j^iiifiuRmdamadloris  cx  ici  dclanone  fiida  cabiciudcx  cam  fcquiconuenrionem  4,1* fitmnmt» 
eaex  l.fii!»ii(>'tf'i  z6.wfr.iytrt  iudu.DTc.  lufiuran-  rit  fed  aluid  cft  iitcm  illimari  mutuacontienrione 
^pm  hoc  in  iucm  dcfcitur  cx  mcra  rationc  &  nc-  hci^antium ,  quod  fcmpci  fieti  poceft  » aliud  vcc^ 
^eilicate  iari<i  /.«b.i«(i>.i^iif  qaciniam  indcxaid  cu-  seftimari  inuito  ceo  ab  aaorc.qood  non  nifi  in  iu- 
ius  folios  officium  pertinct  vt  litcm  ael  imct,  &  ad  dic.o  &  dcfcrcntc  ipfo  iudicc  vnquara  fieridebec, 
cam  liciszftimatiooemiauiium  quoque  ceum  co-  ne  volimtas  vmus  cxliiigacotibus  authotinci  itt>,. 
di^BMic^nonalioeroificioAoiimgi  potcfttqoimfi  didsancepofinvideacur.Siiqvod<bliittdiciexoffi>* 
#^i)0riremfiiam  aucpcrvindicacionempctcnu,aut  ci|  neceflirate&cercincubitaducrfario  faccre  coa- 
aiSBoneahqua  bona:  fidciex  comxa&u  perleqiien-  cedacur  4rg  /.  i.  indt  quttrttiofiK^.Dt  «rai  oftrjtnm 
«i^NifiBcandttm  dcierac ,  quami  cftkMC  quod  per  (iar.Deniquc quid  potcftediMHr^dielano  ptodtC, 
dipiminr  ootmmaciam  poilcflbcia  iniucns  ce  fiu  fc ,  qua  ccflante  iudexxqnd  infinnndum  dcfe^it 
carcrr,eamq;cerco  predovendere  cogatur  :  quod  pollit,&  dcbeat?ln  iurdurando  dcdforio  aUiid  te^ 
fi^ti  faccre  ex  officio  fiio  iudcx  compcliitur ,  ad>  tis  eftiquia  nunquam  k  iudicc  dcfertur,  lcd  ktnptgf 
•Ciqiief vc  puco,  edam  z£tote  non  petente  [  nec  e-   d  pacte. 

nim  pctcndum  cftquod  cx  iuris  ncccflitatcomni-  a  Vel  fitndtUttteiiirdtum /it.KAr.Dvv.  lufiu- 
XQpdoa  iudicc  hiciendum  ell ,  &  muiu  funt  quc  randum  hoc  in  iitrm .  nou  dctoitur  nili  cx  lutiSL 
iMcx  ctMro  inmttts  nec  requificusfiieere  cogitur,  ncceflfoiiietTt  modd  diximuf  »«i  bg.  wUim.  mfk. 
vt  <  flicio  ii  o  bcn^  hiPgiti.r]  ua  r--ccurarcdcbet  boc  tituL  Ergo  ctiam  non  delatum  rrxrtandun» 
autcxpe^iUre  aducrfaD]  dcl.itionwm,  nec  pau  vt  cft,&  pr«ftici  tchgio  coUicruan  a  Pixtorc,  dc-* 
deiaaoncpniAe^iufiutandum  ,qu0d  in-  •  bflt ,  c^Bi  iion  puflk  ^liirri  peipecaia  faAttnl^-' 
iritp  Qnofliie  licictwitc  i^nriiamfom cflH.  Mliltt  «iodr«ineittiiiiii'iiliiiM(lf iifriiHiiMe£i^un)  eft 


pigltized  by  Googl- 


.tBdicis  eftlitem  «ftimare  &  oificioeiushoc  in*  Nam  cum  cxprcflTni  &fpeci3Ut^  inandatunv  fic 

.cuinbic TiUHfi.itMMdu.  Ergo d quaoJo zquuid  Irapcutotuiu  conditucionibusa.vtu^clef ipfe defe-r 

i$c,&t^ccnatiiitni^adore ipfoliccmi^iinafi ,n  kM^nmpotellheed^efcet alccirilleferediftiin raan- 

ipfetuaicis  quodammodo vicc  acparribusfimga-  darc  nc  rem  fibi  comminam  neglfgccb  vtdcatiu  t. 

car>non  ab  alio  quio)  ab  ipfo  indice  poteiUtetn  li.  <um  bii  ifi  truor  &ftq^ttf.dttranfM^.l  tMt^um 

kmitcdpere&pocc(l  &debet.(^ampotfinccfa*  W  mtikUt.  efi  mifliS.  noti  magis  qtnbi  nocara 

"dcx^ncc  raiio  ipfn  iuris  paditn  irrdulgct  ailori  fcd  commtttcrc.vr  ipfc  iucliccr  intcr  lirigatortj  &prQ« 

^tiis  untiitn  cafibcu  &  aihoni'igcncribus,cic  ^ui>  nuncie.t.  Huius  Uquidcm  luriiiurandi  delado  quid 

bus  diccmiU4itfi./(f.  0wtio ignur  indicis  pncce>  klind  ell  ,*qtt)ihfrrttentiii 8c pronunciatioiuiiCH, 

dcre'<4cbctpr^ftationcm,cauCcaiitcm  copniciodc-  rcum condcmnaritis  quantiadlor  in  litem  iucaue- 

)^tioncm^:<|api^^'^mi  npnfuetjc,mctit6  Vlpj**  nt}L^f^mt6i.mf. fivn^ntnfttfi&ftq.fufrM 

3usaic ,  nultti^pc  tcJimdiKn'*  nnlhnn  iafiiHDUi^  tAwbiikJMiiiA»  ifi.%M  nndiutim u^Mf^n  Fic 

_  ium >  ^  va eigiwcflam  cUepIcrifque  cdnfticutioni-  cnim  hitc  'delatio  feropK  &  firr:  dc^ct  ptt- V^am 

busIaipetaronim.Qindtefiim  magis  (ufpe(flum  v!>  condcmnarionis  ,  nequc  poft  han'cf.rununc!atio» 

d<»ipo{eil,quamiI qtiis vltr'o(eingerac,vi  ludtccm  ncm  facienditm  iudici  quicquam riipered  o&m  tA» 

jktiatmk^^ofbwt  inpropiiacaufa,&quod|to>  itado  condemnationisquxfaciencu  ruperell.ab|* 

'dicis  authoTitatlc iicri  dcbeat  fibi  vtlir  .idroj?.irc»  pfoaLlorcf  cicndafir.non.niudicc  Faa.avcrN  pcic 

.^UodnccppftUumaiudicc  {cnccntiam  laccic  vn-  acl:o:c-i\^  tuxatiunc,  ad  tudicati  cxccutioncm  vc 

|||iamifcct  <JMbsi  6.iifuiuUic4UiiiifrMreatdu.tjm  nienciumci^  quarpou&nunad  cognitioncni ctuP> 

tppMptlini^.  derf^iil.iur.  Q|iarc  riec  facilc  probarc  dcniiudicis  pcniuctquiiam  iudicauit,  &  fi  .  •  c 

jpo(Ituu<]Uod  iradit  Bartoius  ctiam  noiauumcau'  nc  liuc  malcofhcio  iiij  tin&u  cll  /.  ludtx  pofiu~ 

2:  qucm pr.igmacici noiln  gr.iphanum  appelbnc  ftiim$,.infr  dtrtiMdicft.&dMd  magiAratum  qui  iU' 

pofTciu  urani.!'umhc  c  dctcirc^duMimodo  inc](iit,  diccmdcdii  fiuc  Pr,ctoi  ille  fic.liuc  aius,  ad  qiieni 

<kfci<i;niandantcipioiudicc  &  prefcnic.Qiiaii.ia-  (plumet  DiuiPi]  rcfciiptopcainct ,  vc  iudicisaib 

]}Dit,iud.exliocl9icettvideaair4i'|.i./4i/w  .^}.  i.fik'  .datileiicenciatecieqitatarUlMlttPitfij.Mi. 

^  4  f  lurarc  atiteth iDinfinibim  licet.  Sed ,  An  iudex  mbduni  iuritunindo 
Vietlepbint,vtintraceltah(iquamibt^^  occanone,  inini; 

jgWBtiiitagi  iurebr,(]|izro>&  quidem  in  ar  bitriio  cfle  iudicis,  dcferrc  iu/iucanduni 
iMjbie  vdit^coiiibc;  Ah  igitur,qui  poffit  iufluraniiunofa  deferre,  idem  poHit  Sc 
iaiAtiobemiuriiiinuidoadiicere,quxritur?arbitrio  tamcn  bonx  fidei  iudicii  et- 
lAOihocCdngruit*  Itemvidcndum,  anpolTiciudcx,  qui  dctulit iufiurandutti 
^llbn  fcqui  icl:fed  yc!  prorfus  abfdlucrc,  vcl  etiam  mifioris  coiidcmnjrc ,  quani 
iurarumeil.dcmagi$eil|.vt  exmagnicaula^  pofiearepcrtisprobationibui 

Adi'l»imr»tUteiii.  inmtinicttmae<(xieiiotiaperpctuaq',niimecfti«^^ 

additionc.Atquc  it.t  rcnfille  nomodt»  VIpianii,(cd 
'  .I^AT.iiiy s.  tn  cebHs  otmiibus honcAus  inodus   etiam  TnbonianQ  ^uiuspuco  c^  coium  hunc  )  abl 
fecmflitetliK  BM.  iiainj|Mj^i^^.i^^       binirift  illis  verbis  j^iMtnforjriiqiiead  I . 


,-*'^.et  eoappacet 

fubfcqucndajncjuit , t. ««liinM^o. hi^inc^. tnfrM  quod ieqoitiit in hoc  %  fmculH (j^nc .id^orcui iur^ 

'ddmn.inftU.  Atquin  ii a^hinilufate  in  infiiiitum  lt>  scininfinitum  licct  ,indcarrepta  occafione  iurct  ifi 

ccar,  quonMMlo  VtpiantuiilclbquitUr ,  id  eft ,  finc  mimeiam,ica  iniiuens  plus  edc  &  grauius  fi  quis  iu' 

%Uauxatidne  &pra:finitione,jitidcm  VlpiflHM  ie»inimmen(iimquamfiihin(iniium,qupd&ls^ 

rxplicat  \nl.quirtjhtMrtG%  fuf.ttfiinnik. vi^acy^  diceretur,n  ininfinitum  philoiophico^fu  turari^ 

renduin  c(l  iK;i$,cuitalc  iufiiinodumdefenuca.  peimincrctur.        ehim  eftum  imracfiim,  quo4 

fUtOtornimia  iltalicciitia,  indi^quc  arre|>taoca-  nonparum  fit,fi  cum  in^ito illo conferamr,cum' 

fiotie  iinct  in  immenfum,  ntqac ita  facile  pcicrct,  qucimpoilibilcfitininfinitumcoicnfuiurari.ftuU 

auod  fcrcndiim  cfl, nec  faalc  c]uirc]tiam  in  ancipi-  tum ccrte  cil  quxrcrc an  Uccac  iurarein infinicura^ 

S^iarij  pcriculum  coniiciendus  vtrf.ptm  tnim  ied  mtilco  ftulnastaquisdicachGereiaocfiquisrc- 

jilfJkK  Ifge  I  dtdie  i.^.pe»  fupr.eim (atifd  cogtnt. Nemi-  /pondeat  cum  Acctiriio infinitatc hanccQitati^qW^ 

MC^^ojptfJ^i^ittcdum  cll.pca:lcttiai  iitigatori  qucnar  taxatur  fumma  aiiuiifc.An/nim  fummailla  taxa^ 

'^t^b^A  oe  litignncibus  bmhibi»  iiditft  vincendi  li-  poisit,fiue  ante  debifcaiD,liae  poft  przAimin  iofii^ 

^dofacilc  lit  obcarcatuta,  vtiiirctin  infinitu.  Ha:c  r.iridum  inlitemalitquxilio  cll,  qoxnon  impedii^ 
«^iro  (oIa  ccrtc  ad  himclocura  dubitandicafiocft»  .  qiMminus.verum  fit.qiiod  Vjpi^iisgcncralit^f  ^ 

non  ciuam  nollripoft  Atannndn  Sc  Bartoluiat^  MMiiltn^k^  (cr^it>  ntrace  in  in^/tam  ji^re  t&ifl;  < 

^nlelblanc.Qii^d  infinitas^^ficvicanda :  noncnim  iiH.i.  iiui  refittutrtSnt.rBM  taxMitne.  Ad  quam  k^. 

dcinfinitate  lila  tradamns  ,<iuae  i  lcgibus  ttoiltts  gcm  seqi^i  hdicuK  Accurfltis  refpondct «  8t  po^ 

fxplofac(l,nonminjiffqaa[maiucuraiofa.&p(^o*  eum  cacten^  u£iiiandain  ih  litem  eo  loco  npa. 
^lphtii  l.fiiticeinmiffd  t  i.  §.fitiakiKmJtb§»t.i.iji^   tnati  i  )eg^  iMtixanduro  efle  i  indice.  Qua|| 

C^f/itre/I         cd  dc  (ummanon  dcfiniranecta-  non  de  eo  iurcmrando  ibi  agatur  quod  defcfC^ 

'itAtVciatnexpUcauimusad  t.i.fHfr.  &c  qux  tamcn  tur  a  iudicc  ,  acproindc  quoa  nun  ab  aiio  quani 

'  lacJ^ii^l^afiuniid^  iflb  iatiiiee  ttttri  jpolsis  ,  ade^  .qoo^  9^ 


 :m  deduccndum 

ttone.  Ft  ramcn  i»  hac  lefponlionc  ^uafi  fatrsfiice-  rco ,  Sc  mecuin  tota  luri^prudcntia  tongd  conoe* 

•  tepoific  intcrprcccsomnci  conquicfcunc ,  ncc  mi-  nicnciorcil  rationtiaris,  qaz  non  magis  patitnrvc- 

'^kom  Quidcntmaliudpoflintdicere.vt  Vlptanum  iuiaruro  in  litem  taxeiuc  aiuditccena  qiiancttaf» 

cuin!"ci]'(  )ConciIicnt,lit]uod  frquimrinhoc^  to-  intraquain  qiiafiinrra  canccllosquofdnm  c;imiu- 

tiiiti  Tiibooianinon clt,u& qa..dlciiptumcil in  kandiliccniiam &libetc4teihCocrcc.it,quam vtho- 
•'<i./.(;ii(rr/}imn«fed  Trfbotoiatii  fecum  piigaatn»} .  toiiniicinfiuAi  (iue  rptEMite  rincingratisvendiciini 

nam  ciim  in  libio  j'».  Vlpianiad  Ednftiim  cx  quo  prcciumceirum  ft.i;tiatqiiod  illc  non  pniTIccxci!. 

-iibro  hxc  iex  iumpta  clt .  non  proballct  omnino  dcte :  quod  £c ab.urduni ^iniquumcilec.  Homi» 

qUoti  Vlpianns  frriplcrat  idrtre  in  infitaitnnA  licc-  nnm  rnjm  fine'  in  lelhmlo  t  fine  in  contiahenjo 

ICqualiabfuid.  in  ul  i  llLt.accuit-an  '1  huiiis  abfiir-  v*<Iunr.iccs  nu  J  rr  uidicesdcbcnr ,  .idjo  ijiicl  npe- 

d.igracia£enDiiilictiud-anoomod^antedeiatid-  raiorrs  non  iubcic,  *vi  hajbctL»mK$umi^i,Cti,4tU- 

nem  iudlsin4ndi imniin  ei taodtam ftaracle,ytln>  Jiam  l fi fliofjmitiM  iy'ijmirinimimf.filKt.iiiiir.tjimt» 

tracettam<)nanritatem  iurrtur,  lcd  ctiam  poft  dc-  ftm: ().Rer.*mat.& l.tuto  i.hoc  tit.  F.idcmqac  ptoind^ 

lacum  pi^'iituinqueiU(ii>randLim,idnon  lcqui,fcd  Tifbonianoailfctibo  quod  det.ixinda  lurifiuran- 

vel  ablolucrc reunt vel  minoiit  c6dcmnaic,iiuam-  di  qtiantiiatc fcriptume^Hn/.^^x  ftif.ml.trbitrio tg. 

Iitioonnificxmagnacaufj,vilnqnirolcc,rr]prrtif-  ^.t.deiUU  &mt.i.^.^iumifMf.Aitxbib.  NccfanS 

quepoflt  J  pruhati<jnibii5,idcni  illc  cum  ad  iibium  quifqu.imduhit.ibirq'iimaniiiTiTr  boniani  nouc- 

51.  V  lpianiadlididuin  pciuci.ilTct,  inqiiohaud  itt.quin  cius  lit  lot-i  ilia  quxltioptojioli  a  liis  vcr- 

dubieicriplerat ,  Vlpianuscx  oinnium  puidcntum  hu  fiiimiaisxmodum  inruimMbjCannrr^/it,  vr  i»- 

fentcntia,tn  rci  \  indicationcinr  !  i  ui  ii  cn;  liac  pcr  tra(nt.tr»  (jtianinJinnjuretHrne  Mrre>>taoccdifiontin'tTtt~ 

dulum  rciiadtumcflctnc  rcra  iil.imrciliiucicpol-  mtiijimmeiurqua».  Vb  namcnimgenriumiicvn- 

lec  quamdolotnalodefiiflli;poflidere,fiiiepere-  qnam  VlfMinainofterqdtlKonemconoeplc/  Ai^ 

ius  contumaciam  lu^lctuis  ailotiiii  ni  iicis  p.-.rcrc  an  f'ir:e  Vlpianus  iqnonibat  quod  TnI^onianuW . 

rero  quam  pencs  lc  habcrci  rcfutuctc  /.t./iu>.  bo(  ccvi  ignorauitaliud  cile  iuratc  in  inhnituin  .aliatf 

IkU^fii  ^ft^.i/crwvmliweXtAsmauitrotamhaoc  \Ti^inraretHilinnenfiim  &deperraiioMasqttikt 

loici&hfdcntiani  [  cnicrccndam  ,  ponudjiic  .idhi  lucm  iurautrir  qiiairt  pollc  fi  in  immciifiim  iurafle 

bendam  ofiicio  iudicis  manum  miluaUm  quim  propoiutut  >  Aut  cur  Aon  eadero  quaelUo propofi- 

tccinendam  ncceflitatem  iurindi  in  litent ,  comra  ta  efl  iii  d.  l.  qut  teftintn  vbi  &  in  infinicum  &  fine 

cHmquiremhabenkpdificinuitusquoqUecit^ad  vHaiudicts(ax.itionciuratUrr  Quod  aucem (cqui^ 

cam  rcftitucTldam ,  cum  ita  fiat  vt  ncc  rc fua  caceie  tiir ,  Er  f  afirm  indrbitrio  efft  iuditii  dtftrre iufmr*ndum 

inuitus  doniinus  nec  cain  vcnderc  compeltatur.  iirritst^fffjfarrvbidcbiieratrcribii^r/rrrfrntinrnonic-- 

Qup ita  conftituto relinquitut  ncccflario ,  vt  non  ftrtt  awtw.  DidUoemniatfMe  refpondct  int*rroga« 

alioigicurCafudciuieiutando  in  liteni  iiadnri  htv  tionicnnccpti  pcr  ivnoh  adfiiinationi  fad^ar  per 

dii»poflit,quainquore^$idominocunucntusrc-  vetbuminh  iitiui  modtj  an  non  cuidcnter  faifuitl 

'  ftttnetidi  poteftitcem  ide^  non  habeat,  qii^ J  cam  e(l  >  (i quidem  hoc  iuiiurandnm  ez menUnris  no^ 

'  libi  ipfipia:tipuerrt  facicndo  do'o  inilo  cjuoiiiiniis  t  in:ijm  rationc ,  icd  eti.-im hcccfnrareprxftatur  vt 

poflitrcfticucie.cumtamcniurariuhm  puliet  illo  ^ouesdtximuscx/.yi!i.in/^.iiM;ri(.  Neceifit«|autena 

^tiam diru  quo reaspo4elfioilin>  baJkbat  Ivtt.  inf  idrbnoh  eft  pofica  io  atrbitrittindicintisti.f.s Jit^. 

dtfidtiujf.  NarriHnecpofllt  reftitaere.nccdolof^--  4dSC.rurp;lt.t.  ordine  i^.trfr.  Ad  munkn  l.r.on  qnv:quti 

ccritquonxinus  poilitnon  pjuiiiqu^m  quanti  tts  40  fnfr.dtiudu.  prack-rcimcumiudexpcd.uicuso-' 

•  'eftJdeft,qitanttadueTfit3fiMlmm  -mnintf  adftriAtlsfit  fi>VntdI«Prstons  qns  defi>- 

4Mdft)Vteadem1cx  habct.Atqui  cd  ciru  quo  pof  rcndi  iitriliutadi  nccc(fi'arcm  ci  fctnpcr  ininiigir,/» 

it^bkfdoliy  mahi  fadum  iit  ^uomt|»i|xeftitQere  f4ru  rtm  fttitotif  tjfc  nri.  drhtriotuiidt  rtfluuttur dtU 

poflit) quishonaquum  puretcnrnipibeiitmTfj-  «MfaMrtprt^cisifrivfMrl^mpjJijj/iifi^^ 

-bofttanOtVtisdamtietitrqiiantiaiStorinlitemfine  trij  mcntionc  fi  non  aibiir.iria  aiSiionc  ,  fed  ti 

1rM»«ixanonein  ihflnilNifii iiiniierit;QuotTiodoau-  contradtu aliquo bonae fidci  adlor  rem fuam perfe- 

''*ff^ll^li/A,i^p^-€SSex ,  fi Vel  ancc  delatum» Vel  poft  quatur.  Kcqne ver& dukiundumcft  iniuftc  faccre 

■t^ii^finiitio^ntafldd^  quanticatem  iudiccmfi  tniiaratidttniinlitehi  denegccpctcntii- 

^lpididBccrcr?  Alccruirrimigicur  hodiccucnire  nc-  (flori ,  eocalutjuo  xquum  firnb  a,ftorc  ipfo  non  i 

^j^fle  cft ,  vc  vcl  dc  in  litcm  iurando  qtiztere  nun-  iudice  litcm  acltimari  :  &  ab  c.i  ludicis  Uue  inrcrlo- 

''Mqnamoporteac, Vdldetaxajidd iureiurahdonum.  cdtionc: liuc dcnegacionc aAorein  appieUare mert- 

£fn  tr.i<5tare.  Etccnc  vidcntr  luftiniahus  ea  lege  t^poirc.ficuc  <i  concrario  non  c(h"n  potcftatciudi- 

ilille  iufiutandum  quod  dcferebicur  olimra-  cis  vt  iuliurandumin  liccin  dctcrac  a«^oti  qui  nooi 

^•iiramr<d;qaaoomlUKelMiiiiriio(ente^  renirnam  petaf  fedfibiddritamdisncaaataAionft 

'parcre  aihicrioiudicis,itifiurandiirri  atucm  ciii  do-  (triifli  inri."; ,  aut  contra  cum  quf  non  in  dolo ,  fcd 

tas  poftcl&risab(qtiecontuniiciftlocunifaciac,rc-  tantum  in  cutpaleuieflcprobeiur,  vcihfincJiuiui 

%ntuflk^^^nacnqu^  defmbatiiraat  proptcr  lcgisfiriptumeft.  tldcadteinerror(fiippoIico,Vt 

.  ;contuiita<t&Uttqiuenunquam  cftfiiic  dolo  auc  [  ro-  in  iudic:<>aibiciioficahdefci.'ica(fh>ri  iuliurariduiii 

Eterd6ldmfihecdnciimaciai.z.vbidiximtis/Ii|p.£x  ih  licem  necne ,  pergtt  Tribonianusearidcniquxi 

is  vcr^  daobos  Tribdnianifmii  licdt  ambobns  ftionem  iam  propoiitath  infuls^  repeteSice  hii  ver|^  ' 

' cnmiuns  tatione pdghantibiis  ,n  quis  me  inteiro-  bis  •  An  i^tm  M/iurdfidum nMT  tUfirri  Utm 

gcrquem  ampledli  hacpafcc  malim ,  cliqam  lihcn-  fopt& tatedttontrniuriiurjndtdiitri^itrhiif.   Et  fe'.; 

•tiuspoltcriorc^m, noriob td foliim qiiod tuni  Tri-  ipondet zquc iubtilKcr  fidiispfiltet ,  ArbitttoftHi 

bonianeaomniipro  lailihianilegibaSaccipicndit  MMtbtitti.plu&h»Cc«nf^mt.  Ade6fu  cci  familig* 

iint ,  conftat  pbfteridrej  legcs  Sc  confticuhoncy  requod&  pragtnaricis  noflris.  vcarbitraria  fadat 

.9ciadpumancetionbilscircpotioresi.>/iiflLyiufr.<ir  omniacri.im  caouzcx  mcra  imis raci  nc,  Sitntt 

tli^ftiKf^ec^  tlw»&.a^iStSmxm  iilai«  cc§BaKfttiieea^ 


«  • 
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■yt    t>t  il^  litEM  ivRASrr).  LiB.  xii.  tit.  iir.  itj 

*i|(B^.«/n«f  ffknk^.  Scd  cur  addidic  botu  pdtiifin  Tribbniiuio  crediroUs  a^am  mmorit  eitm  coQ^ 
nnS^uia  in  tbris  iudfcib  bonie  fidei  lairerar  iii li^   demnate?  Ah^ofl  hbcdnbealkkl^ii^fieisperhi» 

tem.'Acqiiil-.oc'q'uocjUcfallrurnc(l,niimin  arbfrra-  rfumeft  ?  Cut^qucdt  verifnmurti  ijubd  ad  fincnt 

jtiis  maximc  ac  poriflinium.iuratur  pcr  <juas  domi-  pciccdcntis  $.  oftcndimus,  tuiiurimfduitn  tn  litrm 

IM^'^        ak^qbnl&iin  petat^  neqne  tiiiUeA  noln  ide/errf  I  i'udtoe'i  nrfiper  ^ntenba^h^fam  qu4 

'^em^iceboii.TlGdcitra^briiniisquicqu.in-ipott  rt,  condcmncrurrcus  in  tantam quantliateht >  gntW* 

!M  nec  fere  dc  ^oqa  fidc.l|j^^  unt  u  n  dc  condicmna-  lam  adlor  in  itcem  iutauetic,  quis  pattanir  iii  A  i  cetn 

:^Kiieexbono&*qnoOTi«5^  ■  '^«lem  qullatallententiaiu.iexcde  dcficnr.rsn- 

W«5(«ii/qiiodlonecdrl&ffidiin^eft,fcioi  qpamqui  cfficio 'liofiiic  bef¥£  nuemal^  ftinQiii 

jdd iudiciit multaccbiunaib^ficripbflearbitrfo iu-  Uty Ltudtxpflleaijuim^^.dtrt iudic.  Tuam  ipll  is rcrra- 

'*<flfcis,vtinl.i.i«fri«.ifl'/Sir.  Scd  hon  prrinde  ida  'darc  fcntchtiam  ,  &eurtiip("um  rciiiTnjucmiam 

conuci tuntur,'vtirf arbicrariis iudiciis  aliquid  dici  condcnnnaucrit  ab  blucic .  aut  ctiam in  ihtnbretn 

poffii  ficri  ath!'rio  iudicis  Boni'  fid:  i.  Iii  pia  igitur  'qu.im  piius  co'ndcmo.iucrir,quanti:atcm  condcm- 

cftlixcrc^niio.  Et  *ci6  (icut  aibitfipuiiliciibo-  narc  ?  Fingccau/a^m  quanturauis  magnam  poilc^ 

'''^^eijnllgniiV  vt  defctat  iufitiranduin  a<fiori  intcrucniifereprnarqtiepcoblhiMlMtftqaifl&Oscla^ 

.  irfiiam  cx  bonjE  fiilr  i  contraclu  pcnrqucnrii  riilime  npparc.ir  condc  rnnari  rcum  nullomodo  dc- 

oWvcd«fcra£/fr«jf.ir^.b»cfif./.j  §  tnlmcemmadj,  buiJlc  quantiadlor  in  I  icm iutallct,  diconecefli- 

t.§  mdtpe]in&l.Tt$MpiidtiHtm^.iiifr.def9f.yt8cn  coh'-  riom  tanSen  eflc  a[  j  t  ilatiohis  aittilium  vcqlBO<l 

"giu»t\ t  luluirandum  i|uoi.l  cx  iiiris  ratnjiic  -tc  fcrrc  m.ilc  .ic  (icrpcr.Tm  iiKiicacum  cft ,  in  mcliusrefor- 

at^oti  debuit.non  laxct  nccrclUingat ,  nc  prohi-  meiutl.uinfr.dt4pptlLi(.  Ncmpcriiudcxinferiocnc 

^i»ceuhifarefito  Vci  jkiuraretninhnitum ,  qnod  ^  qunappcllarifiipcribrpoffic.iiamfi^ohasitaiu- 

eliicet  I  ficiitcnjm  uinscxccutio  luin  Iiibct  iniu  dic.uumcir^  a  fuprcmom.igiftratuiqub  ippellate 

riant/  tniurwum  m.^.i  i/.Jr.de  iuiur.  Itaiitiuria  cftfl  hon  licct,errt  fimilitet  neccflarium  auxilium  fup- 

q^uis  iure  > uo  v t i  proh  bcaruhquod  tamen  fieri  ne-  plicariohrs  ctuilis ,  vc  vocane ,  ciii  tiim  ma x uii c  lo- 

|S|^  efl  fi  prccium  rci  qui  a J  aAbtem  perrinec  cus cft.  iii-n  nou.i  profciuntur  inftrumcnt.i  qm td 

liftlrtponic  adbsr  diccrc  ni(i  ciu.ilc  (^uaniufnqueiu-  })riore  iudici  ^vifa  non  fint ,  vc  diximus  ad  l.ddmt- 

&ex llatuerit,  nili  fonc  puiuauis^  i]ucmadmodum  ruudi i  .fup.  tit.prox.  Sc  quxfi  vifa  fuiircnc,.abfolui 

dnd  fttnt  qiio:  pcv  iufiurandiimacftimantur,  pctita  rcus  dcbuifll  t ,  nec  fimile  eft  quod  apiid  Acdu- 

i^et^^ux  a6Io:i.st  ft ,  &  poircdbris  conrum^c  .1  vfti  a  fi.im  .icif^  rt  Azo  cxl.e9rempnet^o.it;ff.dtptcttl,  Ibic- 

Msrccium/.t^^.  Iiadiindcndum  c  (le  acloiuuif.  nim  nullafcmentiaprxceircrat,  adcbque  necnui- 

' Mwimi ,  vV^^*^    ''^'  quidcm  prcciumacriilct  fto  in  }>ofIc(Iibnem  in  pisnam  faritanris , neic 4tH»it 

rontaicctiir  q  iantir.rs.-i  iudicc  intra  q'iarn  iurctur,  Accuihiisqu.ifivrutn  hac  lcgcconcordans  cx/./in- 

jfed  caxccur  cainen  quancum  ad  ^ixnam  contuma-  ftmut  i yCdt  »ii(.Nam  nci^uc  in  ca fpcciefencenui 

dxt  qubd  ceit^  magfsridiatlnmfuericrion  entm  vlla  przcefiecatneqiiedeKmAindopertiidfmil 

diipUx  i.ifiurarid.im  prift.iturvnam  de  rc.aacrum  ficr.inu  nro  ab  aclorc  prjeftitriibtagitur,fed  denu 

dc  cohc:imacia,aut  vniim  (^aidcmi.uiiurand(tm  lcd  xanda  pei  ludiccm  &  dcfinieoda  'quanriiateearnni 


^  quod  protnae  caxaria  lU-  taxationcm  luiiiurando  iplius  ludcx  pri 

dicenon''pottftj7rxtcxthconium.ici3c  ,  quintate-  ferit.  Qmd fi vc'iscamiegeradc  iurciurandoin- 

hirctiamrationeprecij.quodadorreifiiiedijteriti  celligerc  pcrqu  'dcaxatafitetiamquanritasexpen^ 

fd'u  «.jilc  Jiccrc  potucrit  Mciito  ^itit.-tTi  contuma-  iaitim  ,dicam  clFcin  hoccbrredlamcam  Ifgrm  pec 

ciarijootjucpbfiiaxfttmandaadioiis  atb  triocom-  lultifuani  rfff«</Z  SiJeiudnib.cjp.io.^.  Oporitt 4Uttm 

tnitt-iti(,(|uiapeream  cbntumaciam  foUis  ad^or  of-  vndc  fumpra  eft  Auihpifi  iufmdndutn  C.dt  iadk.  vbi 

f:niUrur,nohct;amauthoritasiud;cis ,  c.iius  nibi-  rxprcflim  conlbtutum  cft,vt  fi  iudcx  dc  irrpcnfii 

iri-ini  ncclcntcntucft,  nri:  prb  fcntcncia  hibcn-  licis  iuiiuc^ndum  dctulcric  vi^ori ,  dcinde  vi<^cx 

dnm ,    d  pro  arbiaio  potitlt      boni  liccipieti-  iiinidietk ,  bon  Itcere  iudici  mlhiis ,  qttitn  itirannri 

dum,  vt  docuimuscum  dc  atf^ioniBus  atbitrariis  cft,cdndemnaic ,  addltactiam  oprima  ratibnc  ,we. 

S^ctvAiv^VLtinCbtliddt titftrd dttrrnfti^riiM,  Sub-  tjut  vuitrukmtniwem Itgtqutbw dtjpmt.  Annone- 

ricTribonlannsatiam  qu^ftionclii tidn  inclrgaii-  nim  lcge clttiientiotvideri  vult  iudct qui  fufinnd* 

tiorcm  in  hxc  vciba ,  ttim  videnduftmnftftt  iadtxqui  dumaut  iam  dclarum  ,auc  quod  plus  cd.iam  prx- 

liautit  la^dHdutn  ninfiauiid ,  ftdvtlprttrfmdhftlutrt  ftinim  refrznarc  vuli^K^tax^rioncm  vc  idem  Tci- 

MttiaH^  miwrk  cmdmimrititiiim  inratum  tft.  Qnis  ve-  bonianus  fub  Ptftli  liiaMfrioquitiir  iri 

Vofaanc  quxftiohem  fcrac  ?  Aut  quis  ctiam  rapoh-  ie  ithlWo  ctiam  cafu  ^nd  letpeimitdtadbori,  vt  ih 

Q\^tl$n  qux  fcqiiirut  his  verbis  ixmagkt^i/ttxmi-  infinitum  &  finc  vUa  uxarione  iurct?  Ah  non  vct6 

Jnff  M^.-d^ p/^t^i  reptrtisprtbatumlim ptfittihkne  igi-  ctKim prudcnciof  iege  Vulc  Hic  videri  ?  £( pradcn- 

fl|lt^^'it  iudicij  illudcie adbti ,  Sc  <s^\i:ai  fua  Icn-  tior  itcm  Prartore  qiii  di<fl:andb  formnMtitintb*^ 

"hjTitii  indiiicff.'  aJ  ancipitis  petinrij  jjeriurium  cationisautcriarn  iudicij  bons  fidci  per  qubd  db- 

£ibcun4uin,cyus  iclig  oncm  poftcaquam  iurauic  ipmus  tcm  fuam  jierfciiuararihiungiciuditii  necef^ 

^•«itfr peicmnerit.cottiemhctc? A:i  fortc  id  fien  pd-  Imtem  cbndcmnandi  reum  qudati  aftor  in  liceni'' 

wAcitra  pcrKi;i)non  dic.rm  fi-.r,  icioncm  firdpro-  iuraurrir,  null^trcfrxnandi  iiiritnirarididacapdtc- 

jm  ap.iCiilimam  &.  cxptobrationcfiv^  ISAih  f^ate.qc  ne  q^idem  fada  ipcmione  i  Ecti  vcrb  di^ 

arto'tusait'teariiboctafttre(}.i(^n<(rtde  jfttflgaenduiri  ni»n  eflan  dcUtum  fitdnnta:tattdF 

_Jo  fi d  dc  nimia  <?c  inordin.Ta  .idfc^rone,  Mltandum,an  verocriam  prstftitum  ,  quandoquf- 

aliud  bbfccl o  c ft  qu^m  £iteri  huc  cifu  reutri  drih pcr fentehttam  fjuxiufiurandum  dci^r jadez 

stgtti  dc  pr riurio  ob  tnordinaciim  jfim  adfeditf-  dflfdoroofnndifarihtcll  giiur  non  etpeftste  prx- 

%mi  Tum  ^cio  qtiid  fi  vclis  iiuIl  x  icum  omnino  ftariohe',mu!co  Camen  aB.lirdius,  &  i  tqniuseftre- 

lucce  I  flam  &  hoc  «^ui  tom  £iccie  pote&  -  tca^an  ^tcftatioocBHiuifiucaiKii»  ^uiin  deUdo- 
Tooi.  lU.  T-  4 
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nctnroUm.  Retradatib  ct-itmiurinurandi  prxftiii 
iccufationcm  pcriurijcontiiict  nonctiam  rctradku- 
cio  dclacionis ,  &idcjrcoa  iurinunindi  dclatione 
appcllai  i  potcft  ic  inccgrd,fed  d  iui  ciurando  prarfli  • 
to  uon  poceflvqiiia  ncc  patiturpracfbitio ,  vt  rcs  in— 
tcqra  viHcri  pollit  l. gtf/erdlitif  ii.  f.fmtniitmucut 
ftq.C.dc rtb.cttiit,iunH. L ftquu  'tufur*nium  it.tht tttc- 
dumt» pTsJInotod.t't$.  Quaniq  jam  naliudiniurciti- 
rando  pro  impcnfij.liris  prxiiiro  conflituriim  cllcc, 
non  ramcn  id  ias  trahcndum  cITct  ad  iufiurandt^m 
in  lttcm,qnod,  %t  d;xi,  dcfcrturpet  fcntctiam  coh- 
dcmnatortam  ac  tiilHnitiuam  ik  ad  zflimandait) 
rcmrurantis  qui  cxdon^inofit  vcnditor,  quodaI> 
alioq;idm  dominoipfoficri,v^  dixiniustiiuniquani 
porcft,  fcd  ad  aiiiid  fi  quod  cll  fimilciuliur;.ndum 
quod  idco  tanrum  intcrponatur ,  vt  if s  altqui du- 
bia  l:at  ccrta  /I  Accuifio  crcdiinus  pctcnti  cxcm- 
plomcxi/itjHdndt  f.C.vndt  vi.  Iii  quatanjcn  fpccic 
aiimittitndii  polPc  icitadlari  iiifiuiandiun  aiiidtce 
pollquamcxdclationjciudicisfuitprxicitum  ab  a- 
ex  d.lioMtll.^ii.S  ofcTttt  tuitni.  Eilioc  Cjuidcm 
rc5tc,  fcd  quodaliudclfc  Vu^c in lurciurandoin  ii- 
tfem  ,quia  de  affciflionc  tantinn  fic,  ph:)l>.m  nuUo- 
inodo  potcfl.cum  rr.aiprratioiocumhabcat  ir.  hoc 
iurc.u:ando  qucmadmudum  oflcndimus,quaui  in 
alio  quolibct,  nugnuf4uc&  Acciiifij  &  cxccrC- 
lum  iiitcrpieium  fcit  otoniiiin  crrorillcclt,  qiiod 
piic.int  in  co  catuuiti  dc  adtc(flionc  iurau,  nam  imo 
verode  rei  qiiacpcr  iufiuiaudura  vcnditur prccto 
iuraiur.  quamuisita  vt  adfcwliori  iurantis  aliquid 
indiiige.itur  ,  nc     rcni  fuam  ccgitur  iufto  prcdo 
vcndc;c ,  &pofIcirDris  doluyrem.incat  impunicus. 
V..litc  aiiiem  uwnis  noftcr  cll  Accurfius  quiqtiod 
i;*ca  Tiiboniario  fcriprum  cft,ictrai5lati  cx  mat^na 
caufa  rfpcttifqjc  probatiouibus  poffc  iufiuran- 
duminlttcm  prxftitum  ,  fic  accipi  dcbcrc  ait,  niH 
iit  fci.uti  lcntcntia  diffinitiua  dc  rc  rcftitUcnda. 
'i  unc  cniin  licut ,  inquit ,  fcntcncia  iudicisnonic- 
traiiarctur  /.  Imptrttgrtns.l.Pditlut  ^i.uifr. de re  iudie. 
ita  ncque  iuliufan>Juro.Qiiafi  vcto  inadionibus  in 


rcm  per  quasrem  fuam  quis  perir.&  in  quibusina< 
ximc  iuratur  in  liiein  arbitrium  dc  rc  feftituendi, 
fcquatur(cntentiam  diffinitiuam,  4c  non  potius 
nccclliiri6'  antcccdat ,  &  ^uall  non  fit  diflSniiiai 
fcntentia  illa  per  quam  defcltur  iufiuraiidum  in  li- 
temiufecondcmnationisjvrolhrndimus.  Cumct- 
po  admiccaT  Accutfim ,  quod  nos  volumus  Sc  ve- 
riflimum  cfl  fcntcntiam  tlifiiniciuam  rerradari  ab 
coJtm  iudtcc  non  poirc ,  confequcns  omntnocft, 
vt nec  deUcib  iurifiucandi  rctraOari  poffit ,  qux  fic 
obrcm  non  icfticucara  ,  &dc  qua  proinde  rclli- 
tucnda  nihil  amjpliijs  quxri  8c  tradari  oporrcar, 
poftquam  dclatUm  Sc  prxftitum  eft  lufiurandum, 
ciimcxindc  habcatuknon  tantlaih  pro  vendita,  fcd 
etiam  pro  ttadita  fi  modd  prxfcns  fuerit  d.  l.  tuu  ru 
^6.&  ftq.fufr  derti  vindic  Quod  yrcioaddic  Accur- 
lius,  in  ici  vindicatione  ita  dcmiim  lurare  adborcni 
pollV ,  li rctu  dulo ma.!o  dtficrit  poflidrrc ,  vcriin- 
mumquidcm  c(kcxd  l.quiriftuutrt&-  d.L4trburu  i8, 
§  i.dtdeleSed  non  ctiamillud  quodfubiicitFfly?*. 
OoT  r,eh  vuU  ttm  aiifirri  tnanu  mtlitdri ,  ftd  qu*ntt  in  U- 
ttin  ittrdktrit  mmili  d^innart  rcum.  Non  cnim  cx  vo- 
luntateadiorispcndct  an  iiirari-inlitctn  oporrcat, 
fcdcxniciaiurisneccflitateJ./.  vlt.i/>fi'.  CuiporrS 
nuHiislocU-.cft.q  oticsinanu  mihtaripoflcffiorei 
pctiix  aufcrri  poflcirori  potcft.  Poteft  autcih  offi- 
cio  iudtcis  ctiam  atSore  non  rcquircntc ,  fi  vidu» 
Do("clIbr  potcftatcm  habcat  rci  reftitucndx.idque 
yaficri  putauit  Tribonianus  ,  cumveterem  ilUra 
iuiifprudcntiam  totam  contuibauit ,  iDtereflcnoii 
tantuma^loris.fcdctiamrcipublic?  adcoqueiudi- 
ii$,vt  cius  aibiirid  pareatur  &  vincat  authoritas  iu- 
dicis  contumaciam  pofrelToris ,  &  cert^  valde  fu- 
fpcdacfTetpoftulatio  Se  rcligioadoris  qui  mallet 
vldodcfcrrifibiiufiurandiiminiitctn.atqucifaan- 
ccps  pcriuri)  pcriculutn  fubire  quam  folo  iudick 
ofhcioimploratorcmfuammanu  militarirccipcre- 
lunge  q  iK  d  c  hoc  $  /cnpiimus.^.  CtnUS^M. 
&  dtirdd.di errBr.prd^itut.&f.  ' 


■t'^  f  Exculpaautcmftoncfleiufiutandumdcfcrcndum,cpofiat  :fcda:fti. 
maiionem  a  iudice  faciehdanii 
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•;  /y     Ad§.vlt.ExeM^4.  ^         ^  lcniffima  inrclligenduj,  non  de  laca  proptet 

<l"^"'^^"<-'"°""i'ni'sq«iamproptcrdolum  iurari  * 
'  •  ttanc  $.iafti«tplitaiiimu$  ad  l.i.f.i.fup.vndc  pe-    poccft  in  litcm  ex/.i.C.fc««r.vt  contra  Accurfium,- 
tendx  funt  rarioncs  dubicandi  &  dccidcndi  ad  Bartolum,ali6(queinccrprcte$dicerau$etiamad(, 
hundocum.  Eftcnimvterquelocusdcculpaleui   ftq  vtTfitftdtnhumnthun  ' 


r 


m  j.MARciAi^YsIibro^.RcgiJaruni,  .  .  •  ** 

IN  adionitus  in  i-cm,&  in  ad  cxhibcndum      in  bona:  fidei  ibdiciis  iniitcni^ 
iuratur.Scd  iudcx  ppieft-pricfinirc  cerram  fummam '  vfquc  axl  quam  iurctur. 
licuitenim  ciaprincipio  nccdcfcrrc.  Item  &  fi  iuratu  fuerit,licctiudicivclab- 
fpluercjvclminoriscondcmnarc.  Sedin  hisomnibus^^obdolum  foluminli-' 
tcm  iuratur :  non  ctiam  ob  culpam.  harc  cnim  iudex  ffftimat.  Plane  intcrdura 
&  inadiione  ftri^li  iudicij  •  in  litem  iurandum  cft :  veluti  fi  promi/Tor  Stichi 
moram feccrit  8c  Stichus  dccefrerit :  qiiia iudcxa:ftiinarc, fincdtlatione iurifii»,'' 
Mndi,nonpoteftrem,quaenoncxt«kt.  •    •  '  v^*/?v 
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derent.cumcriarn  extr»  liypothecariam  in  pluribu» 
in  rcmadhonibusvcnacari  pluralis  ilUcI^icu- 
rio  poflit ,  quandoquidcm  pluralfs  numcrus  du  M 
Ratdvb  A(£lio  hypothccaria &qu*Iibctfiue    contcntus  eft  apud  l-wno%  l.vbinumnut  \  - .infr  di 
pignori$,(i'.ic  hypothcc.Tpetfccutioinremcft/^i-    ttjitb.  Ncc  miniismhaclcgcquamin  </.  $.1«  w»<iK(g, 
^ vcri»  ly.irfr.Htpt^ntr.ipiirnorii  lyC.tod.  Atqiii  in  a-    tune ,  vbi  Tribonianus  conihtueni  inuiti  iurifp  u- 
ttionc  hypochccaria  ll  uiris  rarioncm  itjlpicimuj,    dentia,  vt  in  hypothccaria  quoqur  iurccur ,  addic 
noniuratucin  'icctn^fcd  lisithmatut  ofHcio  folo    (ententix  Tux  confirmandx  gratia /i(«r  in  uitrmtn 
iudicis ,  &  quidcm  aliccr  contra  dcbitoteivi  ipfum    rem aiiunibus.  Jq  aliis  ergo  quam  m  hypothecatia, 
ti  pignu^  pcllldcat  ,  al:ter  veto  contra  cxtiancum    apparct  vei6  ex  ii$  vcrbis  Tiiboninnmn  non  tam 
poirclluicm.vtd  f.rtdfcriptum  cft  inl.fiinieri\  i.  confultohociusinduxillcvtinhypoihccariaiurc- 
vlf.ifff  rf?/>j^^N*r.qui.ipcr  hypothccaiiam  ador  nun-    tur  in  luem,quamcx  mcraiuris  inlcitia  &  ignoran- 
«juam  pciic  rcm  /iiam,  lcd  alicnam  libi  obligatam,    lia.ciim  cam  rationcm  luris  qu;c  hoc  iuluitandiim 
cumrci  proprirpignus  non  polhtconfiHcic  /.  r>i-    in  iitcm  induxit.nonintclligcrer.lociimque  hunc 
tjHtp'1-itt  4^  dtrc^ul.iur.  idcoqucccirattatioiUa  iu-  Marcianlgcncrahu$,quimparclTct,dcomnibusiti 
lis  fi  a.quiratis,qnzinluirandum  hnc  induxit  ,6c  rcinadionibusliimcndumputarcr,quafIindcfini- 
dc  quadiximusad/.  i.C^i.//'^.  Nc  fcilicct  alioqui    ta  lociitioxquipollcict  vniucilali ,  ncc  tcftangcn- 
pcr  dolumautcontumaciampoflcilbrij  cucni.it, vt    dacilctadtciminoshabiles,  adquos  tamcnetiam 
inuitus  dominus  rcm  fiom  iufto  prccio  vcndcrc    vnuicrlalis  rcftringi  dcbcicc  /.  rurtr  55.    i.fupr.  tit. 
ccgitur.qucd  clfct  miquiirunum  l.tuior  H.  tHfr.l.fifi-   frtx.l.Aitgtrt  6.i.qujmui(  deiur.pAtron.Piqict  id  quoi 
ti<>fiiml:M       marnum (thit.mAtrttn  l  r.on  tnim    Rer.    dcbucracTnbonianus  vidcrc  longcaliam  Vlpiani 
amtt.l.ntt  tiujifi7"-{^f>r-^t riwrfif .  N.un  qilod  con-    fcncentiam  &dillin(5kioncm  ind.l.fiinter  ii.f.vlttm. 
rra  fciiptum  cft,in  / fifuudm  16  $  in  vtndii«iia>iti>fi.    ted.iu.dtpigH.id  qucm  locum  nihil  fan:  habent  in- 
dtp»gn.  Tnbo'  imi  proculdubiocft  uun  Maiciani,    rcrprctcs,quod  profc  vcl  proTnboniano  rcfpoa- 
vt  btc  probauimus/jt.i6.  Conitcl.is^  \s.&  m  ttror.    dcant.vtcx  AccuifljgloflSs  viderclicct. 

io.dU4d.()i  dtener.prj^mut.  voli\mas       a    Etiitddt.xh,brttdHm.K\T.DVi  &DEciD.ca- 

«jiTxalioquin  ad  hanc  lcgcm  tMdcndatflcnr,  Ergo    dcm  cft  qux  ad/.i  fupr,  vbi  dc  adione  iftaad  cxhi- 
'  nonin  omnibusinrcmadionibusiuraiurinhtcni.  bcndumiammultafcripliinu$,8cquantumiatiseft, 
Dfc.Adioncnunrcmiumlimj  lictctdicnntpru-    quod  ad  hunc  traiSatum  pertinct.  Ex  co  autein 
denicsnoftn  canunttUignntpcr  qii.imdommium    quod  vidciitmrcrprctcs  tamin  aAionibii$inrcin, 
vindicatnr,  5:licuriexplunbusyariiscauli$domi-    quT  omncs  arbitrarix  funt,  quam  in  «dlione  ad 
nium  ac quin  poceft.  cum  plurcs  vanxquc  fii: t  cui     exhibcnduni.qiuc  Iicct  lit  pctlonalis ,  tamcn  atbi- 
fx  domiiiij  asqiiircndi  tot  itt.  l:(ltt.dertr.diuif.&    irariaquoquecftinliiCm  iutari/.j.jf.  ^r(er<rr4c>'/rf. 
de dcquir.rtr.domin.irifr.  &apud  Vipi.mum  in  Fta-   fupr.Adtxhib  lunll  §  prdttTeilnfitt.dtaSitn.  Inferunc 
^r.TicntisTlMo.Jf  4i<;«r^/.rrr.  Ita & adlioncs in  rcni    ftatimnoftii  poft  Accuif&Bart.  In adlionibiiscr, 
in  pluraliquoquc numcrodicunt  lurcconliilti  pro    j»;> arbitratus onmibus lutaii in  litcm  :  quodccrtd 
Tiujicntionbii^dijmiiil ,  &  quaniuis  hypotluca-    talfumcftcum.vt  ianidiximus,noniurctiiiinSer- 
.' . .  ria  quo.]iic  lit  i&io  in  r cm ,  vt diximiis.non  tamcn    uiana ,&  quali Seruiana,qux  tamcn arbitrarixfunc, 

•  • '  cam  Ikale  coinprchcndunt  fub  gcnctali  nominc  nccin  aliis  quimplunmis  dc  quibustam  fusc  fcti- 
I  ';'  a£ltonnminrcin,quianondcdomintoincaqiii-  plimus  in  vltimaparic  Chtliaiu ntfira  dt  trror.  pr*- 
'  •  •'  litiir.fcd  rantij.ii  de  pignore  cuiiis  caufa  nihil  ha-  gmtt.  fcd  in  iis  tantum  pcr  qiias  ador  fuumpetat, 
■  '  '  bet  communc  cuni  intcntionc  domini|/.  1  vcl  qiialiluum.vtPublicianaqiioquccomprchen- 

•  fraJiiimt.i.irf.deptgntr.Cxcut  ncc contlnefur  hypo-  datur,  ncqucvcri  contra  ftnptum  cftin  d.^.prd- 

•  ihccara  pmtunii  »emi»»quo  nihil  nili  adio  in  rcni  ttred.  fcd  pronoftrxpoiius  fcntentiz  contirmatio- 
propnc  /ignifi'  arnr /.  dilioHum  tyl.diiti.  in  perfondm  nc,in  omnibusarbitratiis  adtionibuspcrmitti  iiidi- 
ii.K  fr.dc oOl!^  & dclien.l pccuntt  i7t».  ^  actiefm  dtvtrb.  ciex  bono&aquo  fccundum  cuiufquc  rci  dcqua 

IV   ./r^rii^c.ciuod  &  Bairol.ts  l.icfiiteric"<gitur,  malens  atflum  cftnatuiam  xftimare.qucmadmodumadlo- 

V  tanicn  locum  hunc  intclligcre  imniopiic  nimif^  ri  latisficriopoitcit.  VtintcUigainu5cumdcIi:cin 

■.^quegcncial-terdcomn  busaiftionibiisinrem,  vt  atbinaiiis  adtionibus  xftimanda  tratftatur,  diftin- 

'-5  intlc  occa/ionem  eirandi  arr:piat,&  dcfcndcndi  in  gurndam  cflc  cu  ulquc  tei  dc  qua  adtum  eft.natu- 

'S  o;ni  ib  somninoadlion.busin  rcmcciani  quciiii-  ram,  vt  in  quibufdam  iudcx  htcm  aliimet.quanti , 

"  proprixJ ficdicantur.iurari  in  litcmpoirc.Qupdcr-  adlorinlitem  iuraucrif,  quotie$fciItcctaIioquine- 

;  gohicfcript  m  cft, ex  Ma^ctano  in  aiflionibusin  ucnirctdolopoflc-inni$ ,  vtinuitus  dominusre/ua 

rcm  iur.iri  ui  littm  ad  viridicationcs  dominij  re-  carcrr,ca!uquc  vcndcrecogcrctur,in  aliis  vcroali- 

ftiingciidu:ncft,:dc(V.adadlioncmdiicclam&ci-  ter  xftinuco  pcriudiccm  ipfum  quanti  rc  vcra  in- 

.  ui  em,per  qmm  doiiii;uis  rcm  fuam  iict!C,&  vindi-  tcrcft  a(ftoris,3ut  ctiara  irrogatapccna  quadrupli.vc 

cat,&ad  Pub^ician.imqii.Tvindicatio  vtilis&prx-  in  adhone  quodmctuscaulavelaliaptrnaex  Pr^- 

tpriaeft>incanamqiic  licut&indiictflarei  vindi-  tcris  cdido  infliycnda ,  fc J  ncque  in  aclionc  ipfa 

Ciuoncdc  dominio  t.iiKuin  ag>tur    '.'rfm^ar  lnfiit.  ad  cxhibcndnm, de  quanominanm  hic  agiturge- 

dtdHtoit.id  coque  ncc  mirum  clt  in  ca  fimiliter  iura-  ncralitcr  in  litem  iurari  purandum  cft,  fcd  in  ca  tan- 

riialitcm,  cuiiiomniaqiixide  vin^iicitionedireda  tum  qux  vindicanonis  pr.Tparatoriaeft,  &quxii 

«laint^ur,  ad  Piibhclanam  quoquc  trahi  debcanr,  rci  cxhibciidx  domino  proponuur  cui  li  rcs  non 

<jiionia  n  ad  ir.ft.nr  prcprictatis  rc fy,ci\',iftditfi  ^.tt-  cxhibc;itur,pcrindc  fiiturum  lir ,  vt  re  fua  carere  in- 

l>h  InvKquif.  Pubhndtut  &S.in  Publuidnd  fup  dt  fu-  uitu^  camquc  vcndcrc  compcllirur,  acfi  iam  cxhi- 

h\it.tmrtt;i  ad.  Nec  pioiiidccx  hoc  Maruani  loco  bitam  xindicnlfrt ,  neccam  poinriroricftitucre  pcr 

mourti  d>:buit  Tnooninnus  prim!lm&  poftcum  duiumfuiitn  &  cunrumaciam  vcllct ,  cu  upcr  do» 

A&;urliu.s ,  vtin  hypothecari.i  qu«>q'ie  &  liue  Scr-  neganoncmexh  bitionis  vindtcatioinhibcatur,  vt 

wanaiiuc  qt:afi  Setuiana  lurari  lu  liieai  poflc  crc-  oftciidimus  aJ  d.t.i.fupr.  fic  dicimus  in  bonx  fidci  .  l,  ' 
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iudiciisrndiftinac  iiiririin  litcm.vtfirquirarinliac    adprasftarioneJtcccffionura  prrtinctjitt^dL  

icge,&  uaieo  &tcucu[  ferc  omnes,auod  &  vciilfi-  dionefn  boi}s  fidei  habec,  froftia  fic  icqaificiiroi 

iimmeft,inaftioneezcm«ioiionMraiiiiiliMB,  Mu»aamU9U>ulUi$7^i4tmiu§ittrt.yt.iir 

rx!A.wfrJtMa.cmj>tAJtir4'£tit^.C,tod,'Nemp€ciwz  cur&  is  qm  airc<aa*i  5d ciujJem  habct  &oftraS 

|»cc haacaaioncm cmptor  non iemiiumDetit,icd  quitac  vciicm  Qc  honorariam /.  i.  jhpr4  dt  PtAlk!» 

«lienara.nmosdicenn».  Cctemqachfetnaac  f«»)«*.Ergoinadlionibu3quoquc  bonxlidciper» 

C^nolusde  aibonibus  arbiirariis,  ad  Iu:nc  locura  indcatqupin  atbitiaiiii iurari  in  lirempoteltStd?' 

non  pcrtiaent,5ci nobis  camhu^  ccat^caronc ia  iMd^tfiti i6.l.d<^if.itifrMdep9f.l.i    w bM CtimmC 

ChibadCiVtaftiladdtiMffb     .  led  ciimcadcm  in  vtniquc  diftiadbione.  Namfi* 

b  Btt» Utufiin  mmk.  Rat.  d  v  b.  Tn  boos  fi-  cutiin omntbiw  Mbitrarus  iuiatar  in  litem  •  ledar 

dci  iudiciisetiamfi  compctant  ad  rcm  aaorii  pcr-  its  tanaim  pcr  quas  dominns  icm  fuam  aut  quafi 

icqucndam,nemo tamen  rcm  fiiam peiit  qusfi  fua:  fuani  pctat ,  queinadmodum  proxim^  docuiniii% 

4)uod  non  fit  ni/i  pcr  adiones  tttMm  dc  quibus  itaaec  in  bonie  fidei  indidb  ommbas  8t 

iamdixicrus.fcti  quaridcbitam  cx  contra^au,  vt  iurator,  fcdin  iisrantiim  in quibus ea  latio iocuni 

cerneiecft  in  atlionibusdcpofin.cominodafi.pi-  Jiabcat  ,  qucinUtem  iufandineccfijuceminda- 

gnoratitia.locati.&aliisfimilibus.Erqonbndcbue-  sit^ideft.qiioriesdioau^cttenhet.vcperiitisxilt- 

lunt  bon^fidciiudicialiacp.irtcciiftinguidfttidis,  macioiiem  in  bonx  fidei  qi^oque  adlionc  &deiH 

nam  &  ex  lUi^t  pcrindc  ador  pcrlequitur  rem  fi-.  daminuicusdominus  rc  fua  catere,camque  vcnde. 

bid«lntamescomra6bi,nec(ameniniisinmiirm  tedob«dnciArij  cogerctur.  Vndecft quod nccin 

litrm  nifi  m  cafii  ip/rfrr  wjf  hjc  Ir^t  lur.a.  l  fttjutn.  contranisiuiatur.quamuisaquifintbon*  fidcid. 

Seti&ccrtumcik  tniO:>onc  cx  <.nipto  non  lUiati  UigfuAtjutm  s.mfdi!ptfythi  aluctiam  r.itiorcddi- 

bl  litem (.l.i^.df  dHM.ttnftJ.fmaduio  4.  C9i.t»4J.fi  tor,  qu6d  in  iis  nou  agatur  Ui.-  hdc  : upca ,  vtiu  di- 

(km  funiftm  r.S.f .  vlt.  infr  dt  ctvtf.  etiipt.  Dc  qiia  ta-  rcdis.non  quafi in  Jitem  lurannon  poflit,* nifieddl 

menncmo  dubiiatquiDfic  bonaefidci     tQtowm  agiturdefiderupta,  [alioqui  n<-ciodircaa  vindi- 

InflitM  sSten.  tjxtinftt  u.  $.vfr.  irtfr.  dt MRht».  ttttft.  catione ,  ncc  in  Publiaana  iurarciurl  lcd  quia  infi- 

Won  igitur  \crum  cft  quod  liic  M.ircianus  indi-  gniorquijam  dolus  Acperiidiaeftcjos,qaiboiaB 

ftiniic  ac  gcncralitcr  fciibit,  in  i  onr  fi.ici  iudicii*  Ldci  iudiciodireiao  conin  nitur  quam  quicontra- 

inlitcm  luian.  Dec.  luhur^n  uin  in  lucm  idco  no.crgocti^minpetitione  licrcdiutisiutabitoria 

comparaaim  eft ,  ne  fit  tn  potc ftate  dolofi cnia^  litem ,iiue  rcus  poflidctt ,  fioe  dolo  defierit  poifi. 

quc  &  contumacis  prrrapiiiam  dominum  cogrrc,  dcic ,  iftittfi  15.  §.  htc  rerbd  de  hmi  fettt.  quia&u^ 

vti.ouuusrcm  fuam  vcndat .  caquc  caicat.t^od  lemaaiocft.li.ctplcrafquc  habcat  pcrfonaicsa- 

qooniam  fi  iufto  ptecio  ficret,  inhiriam  domiitus  Oioncs  $  *nttftntiufd  Itg.&fmtrti  htnsfidn  LpUtm. 

patcteiur ,  xqu  ftiaium  fjnc  fui:  prrmitddomino,  Cod.t:tu.  Dixi  dtl»Mdtitrf.irinectLddi^  Ptt($mtimS' 

vt  rei  fuicprcciura  ctiam  imuftum  9c  immodicum  a«,quianon  ficut  in  arbitrariis ,  ita  Sc  in  bonx  fi. 

dipm ne hmnenfum  coiiftitteret, dkm wm alteriot  deipofieflbris  lurari  in  litcm  vnquam  potcft  ob 

quamdominiatbitno  ptccium  cuiuf  ,ucrci  ftatai  contumaciain  ,fcdpoptctdolum  duntaxat.qtto- 

polBiacdebcat/.m/»r«.iji/Aa  /.^ff9tf*/f7o.y«/r.^s  •  niam  contumada  in  co  tantiimcft  ,  quodiu  ias 


runii£eJ.fi  fili^fmiltM » ^.f .  wjri/iw»  fufr.  ftlMt.  aurr.  atbitrio  non  parctura.  biuium  auam  in  bomc  fi  dei 

IwMIRiM  9.firf.  HfrwMrsf.Atqui  ina^onibus  bona:  iudiciis,vrdixiraus,nullum  przccdit.  i^wimrioiie 

fidcipcrquasdominus  remfiiam  pcrfcqiiiturlic^t  dcfcndi  optimcpotcft.cna  ii  hodie  ,  poft  tanropc- 

in  pcffonam  noniniemipfampctindcaccidit,  vt  tc  tmbatam  iTnbonuao  vcterem  mrirpnidcji- 

perdolum  &  cottciiilikiam  tei  conucnti  nolentis  tiamin^l.^irr/?tfiMr< ,  iucari  iribilominus  pofle  Mi 

rcmrcftim-^tecogiriir  dominus  inuitus  rcm  fiiam  liicminbonxfideiiu.li  iij,o:nni  c.i'it  quoiuiario- 

vendefe,4it<raettgf»«i^  fuam  vindicarc  acpc-  limpotctat,  ncquchacpanc  quicquam  coirupcum 

t)eiri6^ri!Kt<|NM  Nec  eire,antmiionammhidaAonttnusmilitarisaaxl» 

cnim  cxiftuiiapdum  cft  citjui  dcpofiiit  rcm  fuam  Iio,nc  tum  qttidcm,  ciim  in  potcnatc  cft  dc.iofica-* 

velcominodauicvel  locauic  ,  veid^dit  pignoiifu-  rij,yel  commodacarij,vel  crcdicotis,vei  condudl^ 

percflc  oraqttam  doinioo  tei  vMidicarionem  poft-  tis  rem  refimiCte ,  necnifi  dolo  mtlo  dcnegac  tci 

qiiaro  tiiis  atftimarioncm  a  depofirario  vcl  com-  rcftiturioncm.vt  in  lins  xftimationcm  porius  CtM^ 

iaodatario.velcoQ|du^rc,vell».4itoiecx  hubo-  dcninccur ,  quia  ntmirum ,  auxilium  ilitid  manof 

;nirfideiradiditliMt'con(eMi^  '  militarisiTtiboattnomduaumcft,nonvtfauc»- 

inatio  m  his  qitoquc  cafibiis,vt  in  caeten"';  oinni-  turdomino,neimiinisrefuacarcrc,  camquevc^' 

bus  pro  cinptionc  &:  vcndttione  tft  «i.ii.t.  mfr,  ft»  dctc  coropelJanir,fcd  nc  liceat  polfcirori  aiiitriuili' 

W#|y^Wc<I"g  bac  pane  quicquam  inteieft  mter  «r  iudicis  co<:tcmnerc,quomodo  liccbat  olim.qaanK 

aiDifes  bonx fidci,  &  arbitrarias,  pcr quas  aftor  alsnonimpaod, &'vrpo«iciorfit aathoitesiv 

I  jamfium&quafifiampeotjnifiquodiuaibitn-  arbitrium  iMdicis,  quam contumacia  pofliden^ 

^^'atbitrium  indieii  dt  re  tefticuenda  pr»ce*dit  ide6qucpiudcnt£r  in  boc  Tribonianusfcci 

TjBbDndemnationem ,  qiunutdorin  liremiuraucrir,  eius  lcgis,  aucpotiilsiHMKConftitntionis,U«. 

vf  cx  «rbitrio  poftit  fcqui  contumacia  poilcfloris  tiam  gtnctalcm  quidem  cflc  voluic ,  icd  ad  ea  L 

polcntis  ci  parcrc,&  cx  contumacia  poflcirons  dc-  iu,i,  mdicia,in  quibusagacuidc  rc  arbictam  iudicw 

IgdOMirifiurandi  p«r  viaro  difhmtius  Icntentix,&  reftinienda,  &  per«uitnmaciameias  dnireftita«S 

condctrnationi$,vttotics  dixunusex/.  <]unt(}iturrt  iuflliscft.norcftimatur.Scd  quamaisinbonx  fidtf 

eii.fufr  4t rti vtndt(,l,  fUjitfr.  dtfidtinff.  At  in i udiciis  i^diciis  nulhts contumacix  locosefie pofllt ,  dol©. 

«onKfideinuUamiodicisarbitriumpraEccditdeie  lamenponftefl^.&eftfani.dimreusmauultlian 

rcllitucn.ia.quianccnccfllecft.  cum  rattobnnx  xftimationcm  prxftari  qnaro rempencs  fedep3& 

fidci ,  qux  in  his  ludiciu  .maximc  dommatut  ^.m  ura,autfibi  commodatam.vel  locatam.vel  p,>n^ 

hf^fidci  Jfrj^ir.  ii<«^».lion  fi>lAmaibitrijftaidt,  iart|eftitucre,nectaiiKj|idoluidlciufliat.vimhi» 

fWttftttcttihtbcaiin^^  bow  ftMiiMii  iirtgiMiailteaipoflit^ 
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,vcpro^bt4^Hiu  lUoai.  du—iBu$.ie  •  to  raiaus  cogi  pocetit vcndicDr ,  vt  rcm  (iutn  mihi 

-  .  laa  carw  nihil  cnim  vctac  ctiam  rcm  a!:cnatn  dc-    tradat.licct  vcndtummiiii  &debitam?NcqacniM 
.  P*>»»'>vcl  comraodari ,  vel  locari ,  &  conicaucntcr    fuin  manus  militaris  auxilium  in  hanc  rcm  aduo- 
.4^perisftioneaep«>(td,vel  coifliiiodari.v«llocaQ|.  cafipoteftcxii^wyf/^ifuw.quiainaaioncex  cm- 
Z.^.in  bdcdnnneh.f.vi  hov.  rapt.  &  in  his  aclinnibus    pto  nnllLini  prxccdit  atlwttium  iudids  dcreteftf- 
,  «riitcr.quampcr  iuliurandum  a&ocis  litem  «ftima-   tucnda,ciim  bonx  fidci  a^io  ilt  non  arbitraria,  fe- 
?s^«C<iofcilicetiiidicis,&cxverjspfolMik)n^^     ctindumeaqujtproximc  diximus.  Sandvnocafu 
<ju*ntiadboris  intcrfit, oon  xflmati  le ipfa ,  qoun  pollccinadtione  ex  vcnditoin litcm  iucari,^dc6- 
conftetalicnameflc  ,  quoniam  poftcam quoqac  wa cmptotem , fi fort^ tr adita  ci  rcscflet  antc fo- 
'  iitii  «ft  mationciw  non  mod^  fadam.fcd cua  pr«-  lacom  precium ,  & ea lcge ,  vi  fi  non  ad  dicra pre- 
.  iUtun  vindic«tio'f«feidlver»'idoiii&io.necpcoin-  damroluerecor ,  menaptares eftec ,  &doiain^n 
;  dcdominuspctcamliriseftiflsationcmfieripoftcf-   pcncs vcDclitorcm raanfillcintenii»crcfur, nccnifi 
♦        potcft,qcicveBdiuo,cjitncccflitatciurisfii6lavi-  prccana  poircftiocmptori  ttaduavidciccar.  Hoc 
j^-:^^il4jNi»o  >|Mlimipqs non  fuit,qaiquc  rcm alic-  enkncain,c^i8r rei vindicario«&aAioexvendj 
\J  .^p(i|iiaito,&ignorjnrcdomino)urevcndercctia   comprtat vcnditorr,/.;  & At.Cdtpili.uit.mp.&ni»' 
'  j^^ljtionpgnMC'  Ntm  &  cadem  pcnc  dillindlio  rf«dubitari  non potcft,quin iurar i  in  litcm  poftit  in 
%4iljrwlla%^^  vtfaqae  adioneeonttaenptoiemquipredamno 

|^ttor,anniredfmiinij,  an  potius  iinccius  quod  in-   fokiir.fi  ncquercm  rcftituat,(cd  litiv^ftimationcm 
vt%d/dettVKlfiH»iU»tlo.%AMfrJifiot.  Inde  pcjeftare  malic  Sed decotahac quarftione vidcnda 
[^'«jaodioaAtotteexeniiminanquam  tQtanirm  nmcqaaeconRailinncincerpiecumercocemdifpo- 
lixjnn,noirfolum ,  fi  non  habcat  venditot  fiiculta-  tauimus        Cwiril^.  17.  "*^ffrTr  \  rfiffWtj-ifl 
tcirrcitradcndx,firdctiamfi  habeac&dolomalo  m»T.fragm*t. 
i&d<c,nctradcie  vdit,  contraquamBartoIushic  cStdimUxfMeflprdj^htcmmfkimiutii.Hqcidit' 
<nftingn3t»qiiia licit dolo  faciat  vcndtcor,  qat non  ^io  tota  Triboniani  cft ,  &  quod  fequitur  in  hae 
vultrcmvcnditamtraderc  ciim  pofTlj ,  fcmpcr  ta-    Ifgc  vfquead  p*r/yrii»Aw*wi»^M»,vtoftcndimusad 
«ncn vcruni  cft , emptorem agcntcm  cx empto rcm   ^  tMrMre Itgk prMccdema ,  ficut &  quic^uid in lcgibu* 
*  ^Kenam  perfequinon  fuam  :  ncc  cjuod  vendicor  noftris  fcriptam  cft ,  dc  taxandoadcertamliimmS 
•eam  rc cmnimodo  tradcre  dcbct  li  poflit ,  vr  Pau-   iurciurando  in  Utcm lluc  qiiod  prscftandum  fit,fiue 
.■^. jyn (cntcnciisfcTibtt/acccc poteft ,  vt  pro cradita  quodprxftitum,  vc laL Mbitru  18. ^.i.  Dtidt /. 
llll<ilMWNiitt,aac  em  p tor  dominac  fic  citta  icadi-  frmirufif.4de>dH^.  Imaieiijm^  oHm  licebac  in 
tsdcKi^necfi  preci i;  tn  i.uii  folutum  lIt,autalitereo   infinitum,&:fu-c  vl!ataxationc-<.«.i«r«ir*  &di.qiii 
n6mineiarisfadum.Hoc cnim quoquc  tequicicur,  n^ttum, non  camcn  in immeofum  ,  vt  expliciui- 
adtransfercndumincinptoiemieivendjtfdomi-  moe.  Tam6q«eiii^iliodic,quod  exluftfniaat 
^:Wibmf.VtidktI«Jht.itm:iiinf.l.^tt«dftKdidi  i^.l.vt    conflitutionc  inlvnk,C.itf(nt.<^*pr*taqu»dirtttr» 
rw$j  ieamtr  mft.djl.txm^9  u.S.t.i»f.dti^»ti.tmpt.  frtftr.  non poccftidquod  intcrcft, duplumcgredi 
.^Proindc  npn  cogimr  hoc  carnyCmptoc  carcre  fiia  iiica£iniscettis4deft,  quiccrtamhabctqu»ntiu- 
Tmie ,  iicdt  careac  rc  vcndita » im domi-  tem,vd  natutamzfi  canacn ca  conibturio tam gene- 
nusfacrir.  Ncquc  rurftis  vfrtim  efti  co«i  vcndito-   talitcr  accipicndaeft,  vt  ad  noftri  vfqbe  inlitem 
Ecmptxosctcm  tradctc,ctianilipoiUt,kdcoadio-   iunijurandi  taxauoncracxtendipoftit,  quod  ccai 
'iictaniibmcaii&tiua,vtnolbiloqauntur,ideft.nifi  nonputo:quia per  iufiutandum in  litem , non  tam 
ifialitpraftarcquantiex  ca  canfa  in tcrcft  etnptoris   id  quod  inccrcft  xftimatur.nifi  in  cafu /.^.yi^.quira 
d.Lu&4.i.ixtmptQ  ii.&ptff.  dtadion.empt.  if^rM^  te$i^fa,quxpetdoium,auccontumadamnoate- 
ri)i^4.C.«i.fie6tiMmAapaRiCm^t  Aiimtur.flcptanneadoliisipieautcoatamactavl- 
Ami  i^.CUfAsrfirnrv.  Erc&nc  impuninis  erit  dolus   tf»ieiprccium/.i.)ii^.Scd  dc  illiu<:  Icgis  inrcrptcta» 
vcnditoris,fiue  noitc  ttadetc  ,cum  poifif,iiue  doio  titmeMibt  commodiusdiccndum  ctic,noitiociiiai. 
^cerit.ncpo.^nr^vtfnif/./r^/viniiriNifi^fihHietfi  ceit^fndigetcommentario. 
l»ihildoIofcc.flcf,att.inicn  in  id  ouod  emptdrisin-       d  .Sciwifciifswwiiio.RAT.DVB.&Dsc  lo.eadem 
t^reftcc  xquc  tcnerctur,im6  vero  Jfftimabiturctii   eft  ad  hunc  vctficulum,  qax  ad/.i.  i.i.&l,prtx.  $. 
dolus vcnditoiisi>L/(t«in^<it</iMtft(}offidoiudici$,  vlt. /i<p  Eademquc  intcrpretatto  vbiq-,  adliib£da,vc 
acm  pct  iufinrandum  in  litcm,qaomodo  ctiam  x-  quod  his  omnibus  locis  icriptutn  eft ,  iutat i  tn  li- 
flimjndricfrctcalpa.vtfcripturncft  inf.fU.Ugitfu-   tcm  ob  dolumfolum,nonedamooculpam,dccul- 
ftrioru  idcft,  eodcm  officioiudids,  qoamuisnnn   pa  lcuiauclcuiftimainteIIigacur,nonaelaca)  qu« 
adeundcm  modum. fliidtenim  xflimadus  eft  do-  dolo  maio  ita  icquiparatui: ,  vt  dolus  cdam  4lic»> 
lus.quim  culpa,vt  nemo  non  vidct.Qii6d  fidolus   turin  imtg^^dntgligtMtUxtAJtfetb.figmii.  ncqnc  pcr 
veaduonspct  quem  fatflum  eft  ,  quomintupoifit  djdbonem  taxaouam cxdudatnc L  i.i.l  fipr'Ji mtnf. 
^^^^tion  cftinntoc  peTiofiaiidum  in  litem,fed  ftlfttuiJiKtr.  L  tfu^mm  8.  Stom  qmqm  mf,  atlpam 
ofKciotantiuTi  iudicis,  quamuishoc  vno  cafu  Tri-  fup.dtprectr.  Didtur  cnira  isquoqnc  in  crinicn  in- 
bonianus  iurandi  ncoeflitacemietinucrir,  &  quid6  ,  cidere,qut  latx  ailpsteuscft/.i.j,«r«Mgir;</(«R(^ 
■  •'|iijifintrumfinevttatKxitiooeii./.fir}r</?tfiwrv,qu;:  «WM^9dc6qaeciil{MmluiplidKtcum  prudcncee 
>  ]ftqiionaniigitur  aliocafupolTit  contra  vcndiro-  d'cunt,vtiohacl^&dt/?./.s./.i.i/i^./.4.  $.)r/f.y!|. 
irtnxquiusiutari  inlicemin&i^ionccxemptoiC;-  ^dcieid  oondriaiaintcHigittat/.jS  vt(tTi»^.f.tiuH 
temm  fieri  nequit,necfimaximiI>taxor,aatiadex  »itodmia^.C>iawirf.f.irilli«ltiMXj.i<r<g«/.a»r. &4- 
Velic.vc  ycnditor  omnimodo  &  prxcis^  cogaturad  AcqueilMfie,vc  oblacam  quoquc  culpam 

trr.cicn Jum  cum rraditio fit h€ti Lconfilio 7.$. vlt.di  iurecnt io litl,apcniutexmscftin Li. CAtmUt.iur. 
ttT4t.fiTttf.ne.vo  autcmpi^cisc  cogipoflitadfii<aa   qucm  Accarfiu^,Banolas,&aetcriiaccrptcces,  qui 
■jpWVi&Mnptcffi<^C*  Ecvet&fidetcntotteimcc   coi\rra  nos  lcnnunc,  eftupxenoftaljter  pofliint^ 
^'W|gfp,;Bci^cnon  pofcfl,vtrem  racam  mihi  tradat,   quamvtdicant,fpcdaJecflciniutore  ,  vtadiicrfus 
iBdc^ue  tiu;ut  ncceificas iucandiia  Uum , quao-  cumcxlataquoi^ueculpaiucati  wlucmpoUtt, vt 
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in  hoc  iletcrioiis  condicionis fit ,  quim hsttcs eius  iadex.ctiamil maximc  vr lir.rem  cx officio  fuoxfti- 

qui  dcb c t  c iic  mclioris  l^^9dJi.W nde  fz£tam  pu-  matc,  tunc  non  tantum  iuris ,  Ced  ipiius  ctiam 

mBar(oluspoftAccurrium,vtTitaUishic»<leii»fir.  iiecelEtascogtttiulittm,  vtenamfil^riftoiudwi» ' 

fcfr.ponrus  fl t  in  Codicc  intcr  Tinilos  de  tutclis,  vt  agatiir.dcfcrrc  tamen  iufiiirandum  dcbeat,ne  alio- 

appaicrct.inquit,  Accurliut,quod  iii  co  tradaiu  a-  quicucniat  >qu(xlmultoab(urdiiisfuem,  vt  iibe- 

liquicirernecarrpecialinttstietl  quam  parumfubti-  tandus  &abtolaendii9omniino<lofit<le(>itor,qai 

li  fi  h.TL-(!icanrur,  doctiimns  cniJcntiflimcin  Chi-  in  Snchoqucm  promifcrat  folucndo  inoram  con- 

Itddt  iii  Eirer. j.  dttdd.  76.  detrtor.  prtgmdt.  ncquc  hk  traxit,  vtquc  moca  ci  Aia  &  ft^udraiio prodt He  dc- 

RpeirniiN.Fateor.non  fcmprr  I .\ ni m  culpam xqui-  beat,contntiLtMiMw  yjji^.  mMUt.1.  Mfondemnd. 

parati  (iii!o,vrjHUa  fi  dc corporah  ptrna  infligcnda  titne  171.^  porMrtguUur.Atqui cumpromiflbr  SH^ 

Gcna  in^-  chi  in  mota  Alir,  cfTctSlus  tnorc  huius  &  ouidcm 

mix,  Qux  ad  corporalem  ptoxtm^accedir  $.  fit^-  przcipuuiilkcft,  vt  perpetuctur  obligatio ,  ideo- 

attlKfi.defii^n  tuttr  Scd  non  benc  liis  comparabi-  quc  Stichus  qja debcbatur ,  quique  poftmoram^ 

lutpcsnaiurifiuraiidiinhtcm:etfi«iiimh<cquo-  pcriit.adhucviucreexiflimctiir,  pcnndcfquc  peti 

quepoetu  eft»  tamen  non.'nifijpectmiat.vm<'am-  poffit cxftipulationc ,acfiadhi!c%'iucic:/./i7cr«i(». 

nttmiixogatii./.7iii  reftttMtrtiMtMfr.defideiMfid^  ffqttitur& %.rh.imia.l.fiexkg4ti  i^rtHmfeq.inf.it 

quc  non  ex  fola  voluntate  iatamiJi  vt  Accurfius  vcrh  olli^.Qvix  rcs  Tacir^vt  cum  i[  (cS[;chiis,q;ii  lani 

obiicit,fcUcxiiidicisdelationc/.fr«f./.i£|tfr»/ii^.  niorti.u$cU,pr«/iarinonpoHit,nccclijrioiccm-ic' 

adc6o  ;  ex  mera  iuris  necc/ntate  LvltJti^.mm  olitet  dntn  ilt  ad  etuscftilhuuinncm  ,  noirquidem  cain^ 

in?  conftitui  citra  (umm.im  iniqiiitatcm  non  pof-  qux  riunittcinpcr;  moix ,  .lut  ipfb  cnamtempore 

ic:,U.neHeKm%tHf.RtrMuotA.LMiqu*ji^o.fHfMiu  moriis/cd  adprjcfcntcm,qu5nunccrt,cilinhomo- 

nniit.  pctitnr.Illamenimiplimdebenma^iiq}necd&' 

luiinraBdu™ inlitcm  indut^uni eft ,  cx ncceifiiate  aiiquam xftiin.itioncm  ft uuatciusrci, quz  no  cr^ 

tnrisf.«iir.iMf  Aw^.  ied  tMnenex  (bmma e- '  tattnonquia ,  vt  putat  Accutliiis  ,homo  mortuus 

quitatc ,  vc  modo  diximus ,  nc  dominus  uiuitus  rc  nulliusoinniao  fit  vtilitatts,'necptecij.ine6q*,  dif- 

lua  carcte,camquc  vcnderc corapcllatui  lulto pte-  ferata  bouc,cuiu$caro,&:  corium  vcndi  adhuc,  ac 

pioindcatftimari  potclt ,  [^idcnicuim  cftm  bouc» 

cnmhabetnon tSiiim  in  arbitraiiis adionibus.per  ^  qoodinSticho.cum ahud  Cu peti, antcftimaHbo- 

quas  rcm  noftram  nobisicftitui ,  aut  cxlubcripo-  uem  ipfum.al  uci  vrrc)  pctiautarflimaricirncm,  Sc 

liulamus/.a./ii/.  rcdctiamin  iudiciisbonzfidtt,in  corm.n  houn  t.mi}Ttueb9Ut4g.d(U^dt.i.2&dqui^te9 

^aibasplenimqiKaccidit.vtdonunttsieiiuflcqQi-  quz  in  fua  fpccicextiredefiteiqmecunqttetandcm' 

U1S  non  tanquara  Cux  icltirutionem  pcrfcquarur,  illi  fu,nullamiii  illa  fprcie  ri-cipit  ^flimitionem  ac' 

nempequoniamm  iisxquitasmaximc  lpcct.tur,&  alu  fpcctcscft  bouis  aiia  vctocarnis,&:  coni  bouJ» 

b6na6<les qujeinilhs dominatur,  fummamxqui-  moitni,crgojiciarii(!ttbtiUtaiAfiiAi,cafufquc nc- 

tatcm<Ufiderai/.iifiMj?(fcrii.i/'/ At  in  iudiciis  ccfliras  nosc^.adiffit,velinuitos,vtquamuisex  cp-' 

ftii^lis  tiumquaro  acddit, vt quis  rcm  fiiam ,  liuc  nraiaa ftriaoStichustieberetur,  iufiurandii  t.imct\ 

qu.i(ifatm  fioeaJioqBOoismodopetat.vtexora-  inliiemdcftmoporieat,adxftjmandumStichura, 

nium  &  Ilugulorum  cnumcrationc  probari  facil^  c|m  .^lircr  ?lbm.jn  nulla  rauonepotcfl.vtcxplicaai-' 

potcftrncqucrurfumliabctuiiniisvnquamiatiof-  niuslauut/i.i6  C0ii»^.(.  diuerfum cft,  fl Stichus 

quitatis , nifidiin  agiinrde  reftitatione  findhtoni .  poft  litcm  contcftanm dcccflerit,vt in  /.  fen.hfr.  d* 

poftliiemconteftaum  perccptorum  Lvideamm  j8.  r«iMl.rrt(icJEtucaim  maximcpercontcftationtfmo- 

SlidSiiftminf.dtvfur. quamuis  quod  Paulus  ibi cx^  ra  cona^ahnur/.i.iiv^r.i;,;/;-.  dc  vfur  mulioq.ic  magis 

Sabino  &  Caflio,  «qukaa  f(dlcBbit,Papmianus-  quimpeciiaipUcem  ,  &cxtra[udicialcm  intcrpcl- 

noftcradmetamiiirjsftd^tatione rcferat,& lon-  lationemeoBgino Ioco&  tcporefaAam,qucluffi-' 

gt  incl  us in  Li .ted.iit.quid, tnqiut ,  qudle quid  tfi lum  ccre  in  eam  rcm  potcll limn 5 i.iH fr.w</.rir.facit  ta- 

p(ri;Nrr4/(</<<r(i/<^r,quxratio  ccrtc  iuris  cll,  nonx-  mcncontcftatio.vt  m  uiciidatcipeiitzxftinutior* 

quiratis^ideoqacnecfiudhis.ncc vdirx vcniunciOf  ne,(iex  contradu  ftri£lodebdMitor,infptden<!uiil' 

iudiciisnricliscx  dic  mnr.v.  Eltcnim  hoc  iuspro-  lit  pr.cciic  tcpus  litis  conrcftacx,  tum  quoqueciim* 

.j9iiumiudicioruiubona;lidci/.ffW4iJ.ii«*#»<Ji<iM  tcscxtattcmporccondcmitationis.multomagistf 

diMfflMMf  $fMj.i!/irr^)4.1  &m  tmrmdp.  ttd.  tit,  perierii/LiwaMa t«.vbidiximu$y?<ip.i/* r6xnll.vU.fr^^ 

l.in  mtnnnm  ;.C  inqttib.Cduf.ficn  ejl ntctf.iniiU^.rtfttt.  de cond.tritic.l. i.^.i»  btc  Commad.d  Lbominm  'yi.mdti. 

ad diftetcntiAmfcUicct  adliotiuffly^^ii  iuris ,cx-  <i4/.i./«»ii«»a»jwf.ife«««4r.qutaqualequid cfl.ciim 

cepttfoia  aafonec»  teftjuiflai«iit|<  «wwnim  &  L  petitur  tale  dari  debetdJLt^i^  vfiir.Sc  vnaqua:qi  rcs 

Titid  y<io«7.J.r/ttr-«;/c/f5ir.i.Ergodicendumcft,m  dcbiraiftimindacft  excoinftanti,  quo  nouiffimo' 

aclionc fttii^i iudici)^fluamiut»n in litcm,ucc  foluj jpdteft Ift Cdkndii  i\.infr.dt re iudtc.  Potcft au- 

fiptomiirorSdchiiaicaiiiipeS»  temu)luircs  debita  addicmvfquc  litis  contcftai-' 

do,&Stichu$pal|moramdeceirerit.  Ciiminhoc  tx.acccptiqiieiudicij ,  nonpoftca/./friris»<ipJirf 

maximc  cafojglfd^fi»"^  w.Srichurananqaam  9.infr.dtvtTb.oU,^.ii.Li  §  ,.  ,„f^.  deduob.reu.  proprcr 

fuiIi"ea(ftoiiii«f  «»«npUtts  poae.Dec.  iCqnicas  nouationcm  qu.c  pcr  htis  contcftationcmcontia- 

quidcm fgl^Tft » q m  htcm  lutandi  neccflita-  g,t,LdtUgdrt  n.i.ufjHm  19. infr.  itimMt.  nili  ctlf^ 

'?iSiS?T^^iE!S^'.*«*  "^**""?'"'^'  '-"^"didione  rriric.UM  :  quo  cnfa  ctiam  noft 

quej^gjw »u<"p»4  tea^dlftiojat.Faat  cnim  Uu^m  cpnteftationcm  rcs  ipla  tamcn  pcuiut,  vt- 

-'^  iipfiiuf-  pt«ftctar,quandiapr«ftaripoteft,vndefictttin«a' 


Itfm',  ne  alioqm  grauis  ei  fiat  iniuria  ,  tum    rcs  xftimetur ,  non  infpcdo  ptxcisd  tcmporc  liris 
uc  cam  mdex  xHimatc  lem  cjt  offido  fuo    conteftarx,vt m  cxtctjscondidionibus fti iaifque 
-l>talHcafMc«iMiitgpK,inqi»iiwifoflk  «a««ibus4edin%caoicmp<»teeondcnmacionis. 
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fi  no  ^  penerit  tifielK!lStf^qao  ctfu  ficuti  rpccfes  Tt  ex  condldfonc  ttiticatia  poffi(  dfibeti  prmkn» 

■  pcHllftfCdefinic  pcxflari  pcfTc,  ita  ncque  cRima-  x&imMio^wm  fit  ieBpoieooadciiiiiitioois,fi  *att 

ti  vltra  tcpoa  mortis  porrigi  poteil,  Ced  exco  tem-  condemnarioncm  res  petitapcrierir,  quia  nec inil- 

poreoonquldeprxcifi^i  fcdM  «^«7Nne«lioquires  lud  vfquc  tcmpus  cxcurrere  poteft  condidio  ttiii* 

td ckieaa  famma  deducatur,vt  elegantcr  fcriptum  CWia,  coius  fctlicct vfus  nullus  e(V,  oiii  inllt  cd>M' 

tRind.l  ydtcondtB.tT'nk.  Proindc  nLilla  his  callbus  quarum  T(Hm.niovariari,  &  vel  crcfccrc ,  vcl  mi- 

fitbcftocccllitas  dcfcccndiiuiiuranciu  adoricon-  nulpotcll,  cumnoo  proaliisadlotibuscomparttt 

tnftiibrttionC,ctim polEteltiitcrratisficriprs-  fit,quampro iisqalnollntetcftlmtrionccmitefliai  ' 

ftitaxftimationc  qaifuittcporclitiscotLftatx.vcl  ti  ellc,  qur  fucrir  tciDporc  litis  contcilat*,  Cpo 

moctitt&quamrcircfacileeS,  eti4po(licpcrem-  maiorts  ruperuenture ,  quae  port6  fupet.ati|j|li» 

pttm*c&iiindtempospr(teritfi.fi(qaore«c<ttbt^  nequJr,  poftquiim  respcrcraptteft.  Meritbigitnt 

rcfcratur ,  nec  po(fira<ftor  rccufarc,  quomirus  ca  &ncccirari6  reccptumcft,  vtin  xftimanda  rc  pcsv 

teftimationec4(Ciunxcircdcbcjt,ciimieg6ip[c  iibi  titt  pcr  triticadtm»  fi ooil  litcm  contcHatam ,  Sc 

dixerit,pctea^ctmr6d^.etlitemcontefttndo.  tnterenteotttaifetpeilerir.infpicicadaprarcif^iii: 

Dicesforcaflre,incxtccisquidccodidlionibuspo&  caxftimatio,  quxroortis  tcmporefitlt>  de.con&fc 

feiddici.nonmalequodiniispczciiBfpedandum  qaenter,vc  lioc  cafu  nonmagis  in  litem  iurari  ne* 

Ctt  in rcatftimanda ccput iitiscdteftacr.tum quoq.  cellc iic,  quam  & xilimanda rcs cirec,  quanlifuiirct 

cdffl  rcs  exttc  temporcfentcntir»vtdiximus.  Acln  piccife  tcmporclitis  contcdatz.  Nec  cnim  rei  fet" ' 

COndiAionc  tricicaria  non  itcm,  iri  qua  ('cbtcurca  cmpriofacicquominilsfciripoiTtt,  quanrirevcra 

j^sciiS xiUmatio,quzel\tcp(.Lc condciiationis,ac  tcsiucric  cotemporc  quoextabat,  vicctnctecit 

pcoifidenon  prztetita,fcd  pixrciistqaz  portb  qua-  iirtclione  legis  Aquilic,6c  in  cpndi&ione  fnrtiatp 

lis,quantaq./it.lciria  iudicc  citradelationciutifiu-  in  quibus^Airoatio  fit ,  qaanti  plurimi  recrorfanx 

zaDdi  non  potcft  :  alioquiiipcosltimacioneprj;-  ic^  ioUtCtnmfiuxpcAtitLt.f.qiuifituminfrMfrilUU» 

Senti  cogatar  aiOtst  c6tentas  ciTe  pr;ieric9,nec  poC  dUUf .  Idcciqne  nec  in'illit  tAtonibot  iotttor  lo  li- 

jittmpliusinti(£l-.uarc,quonicdo  pofrcifi  S;ichus  tc.n  ,  nc  ratioiatis  violctur ,  quamuisodiumfuris, 

foftmotiextraiudiciai^  pcciiiTci,  euemec  vt  litcm  &  occifotis  iashocalioqui  abiouittiurirpcodca- 

•eonteftftndo  fecerit  eondteion^  foi  deteriore,  cor-  tit toorqocic  poiaiirer,(t  qoo  t!io  rafn  ▼ioltndum 

traquim  requliiurispaciatnr  d.l  alial.  non  folu26.  ius  ftilTc,  qnomodo  nlia  iiiultaextoriit  f.Jiiitaqui 

t!r  fttlM  rtiulJur.  Sed  rc(pondeo,quod  ia  dixi,mor-  Inflit.  dc diluH.  prxfcctim  ver6  xiiitrationem  ilUm» 

top  poft  roofi  eitrtindiciifi  Sticho,qui  excontn-  fiujttifluratii ,  qu^  j1  io  pr^ci  ea  iuris noftri  cafo  nuU 

da{iridtturisdcbebatar,ideoabfolui^nccelIariu  lo  locum  habc; ,  vt  f^pius  a  nobis  probatame& 

ciTe iufiurandu  in  lici.qaia non  alia  dcbcri  xftima-  £c  in  hoc  valdc  nonei-  crtac  Accutfius ,  cxiftlmans 

rir>pGtc(i,qu^mquzfitpraefens:fi  ]uidem  cius  quse  iocoudi^iQncfurtiuaiurariin  liicm,  quamuisocf; 

fjitmorfi^porerationabcrino  bpotcHinftridis  arbicraria  adlio  (ic »  ncc  bonx  fidci ,  idqueinqolt» 

iudiciis.cilm  id  iuspropriijfit  iodiciotiibonxfidel  pioprcrodiutri  furis,  cx  l.tum  farti  §.infr.  quanin- 

l'i.i-fiftrvtnda»WHtnfr.dt*il.mft.nzcvaoxiAc\)'\to-  [ciiigenda  fit,  non  folilmdc^asnali  adionc  futti, 

riscm;^ vlid habcat in ftridlis cocradibos,  oifiad  qn« daturad  dnplnm ,  autadqoadraplamt dcqtul 

pcrpetuandaobligationf.  Quod  fi  quisabfurdum  tamcnfo'ainicliigtdcbct,  vtadeamdicemus,  fed 

pa(et,pcx{iatiadoriquimoiampaQuseil,przfeo-  ciiam  dc  condi:^lonc  furtiua,  quodceit^  falfam 

ttmfci  perea9ptcxftimationc,qo»verinii)lteft,is  e(h  Nihil  enim  liac  parte  habet  fpcctalccondifUd! 

cogitct  multo abfuidivis  fore  [  fi  quis  putet.ex  coq.  furtiua,  vc!  diucrfnm ii cxtcris  conditf^ionibus ,  nL 

iofecattDuUacrgpxitimationc  i  dcbitoie  roorofo  ii  qtiod  cdm  fur  fempcr  mocam  ficere  iotcliigft* 

«lebcritf|iMmodoiatlb  Ucdt  ^edcargttmentttor  l^r ,  nulU  qnoqoe  Iniemenientc  interpellttioiie< 

\\]X\3.v\n%'\nl.tt4TiAmttiui^-i.vtrf.quldfifiifr4Ul.A(iHil.  l.inrefnTtiu42.§.\  & !  vh.iKfr.dicondi!i.prt.a\iaq\iim 

Induceodii  Igicoceft.  hoc ipfijpirao<i(i io  Utcm,  f otelt iibcrtti  furpcifqspdonc  reifcuttNtc,  quot 

propteriorismbrilittttf,8rmtiMfi6c^Efcit6^^  modociMbwobligetibmi^i^  cxtiogaun* 

oelU  verbis  vtar,autpot!ilsTciboniani,in/j|ffirijir  tarpercmpcicnc;cidcbitr,red/aluafempermanet 

^9,§jiX4i§tmfiMfrMmJu.Kt in  c6dt^one  triti-  condi(^iofoiTiua,aonmin4squam fi  poftcontcftt- 

cttitnonetdf neoeffittslocithabet,  vtneq.iocjc-  tioncmrcsfnrtkia  fetiiSietLfipTofuifj.  f.vU.u4t 

icrit  condidionibas  ftriaifqoeladictU,qoia!icdt  iitiHtcfoUdiftercmia^uod(i  poltlitemconted»- 

non dcsadlori przfentcSticbl,po(l  litem  contcftn-  tam  periilTcczdimari  deberet,quantt plurimi fiiii^ 

tam,  Sc  ante  fcntctiam  petempti  xliimacionc,  qux  lcc  k  tcmpote  litiscoDteftttcd.i.f0r«/iirriNtf8.  i.u 

c6demDationistcpore  nullaomnino  cft,nonideo  4^dJ,i.i.qa^mdtfriKMt.4M:  MaUaTecbftfiA 

tatr.c  rclinquis  impunita mori debitoris,  qui  Htem  contcftatione zftimari rcs  dcbec ,  quanti  tunceft, 

improbc  coccftaius cft,cumtencatur  prxftucttfti-  cum  peticur,  cdmabeotempore  non  poiEt,  vtia 

mationc,quae fnit monisttmpore,qu3e  fi midoc  fii«  triticarU  diximas,  acfccre  acftimttto »  quia  ver^ 

jquimfucrittcmporclitis  conteftatx,  gaudcat  fibi  ncfciri  potcft,quallsquaniaqucfit«o  inAanti  vcra 

Sditpr»qubdtriticariam  elcgeric,ftominoc,  hoc  xftimatio»  qu;^<:cKdnuIU  prorfus  cft  rei  furtiux 

■mfibl  iinpiKet,      fi  trhicttltm ii^ «icgiC  ac  pcremp««ioecefltdam  cft hoc  quoquc  ctfu  ia£> 

i.Otm  hodie  haberet  zftimationem ,  qoc  utis  iucaodum  in  litem ,  vt  in  c^teris  adionibiTs  ftritftl 

IHiicfttic ccmpocc fiiiiret.Quod  ergo  in tdtlctcit  inris t  oe  dctctiot^icoai;ttcionis £t fortiua  con di« 

IHBinrtrnr  inlicem  pcrcmpto  Sctcno  poft|lKn|  dio^qoimcftcraccomli^ionesfti^^l^joi^UA^-^jo- 

contcftatam, noncx c6 pn^ficifcitnr, cpatfi is litcm  nes, fuffidt enim non elTe hacpaite mdiot is. Mali 

fee(tmdo  fecerit  condicloncm  foam  dcterio-  iccm  Accutiius,  flfpoftcamoartolos,  alitqueoe» 

,  fed  ptoptcr  iuris  crdinarlj  regulam,  qux  non  gant  iufiarandum  hoc*  qoodin  t^ionibus  ftridii 

patitur,vtinftriaiiurisadioiiibusiutctutinlitcm,  iurii,exmetafa£kinecclfitatepixftatur,eir€pco* 

nlfi  ciim  aliud dici  mcliils  nihil  potcft ,  quod  hic  prii  in  litcm ,  quafi  ncc  fic  adfciftionis» q^omodd 

^  cootin^ic ,  prxuc  id  ^aodncc  adaitieadti  cft^  loguunw»  fcd  vciitatis,  ^^'li^ffS^^S^&ii^^!^ 

II, ■   Jom.  lIL  ^    '   "  '  '       "       -  «'S^**  " 


^       ANTONZI  fk%M 

Vcr»(ti,inqa!uiM|ibittttlklrtlRim  rei  «(UmationCTn* 
Nam  im6  ver^  efk  proprid  hociufiurandu  in  titers, 
«ppacci  non  (olixm  cxi^9M.fiq.  vbi  rcriptum  eft  cx 
Paolo,  alias  ex  ftlpoUttt ,  vet  ex  icftaroento  aga- 
tat,ideR.  excra  cafuro  dicii  verfie.fUnt  aon  fo'erc  in 
litero  laiari»  vcfigntficct  hoc  cafaiurari  ver^ac 
vropriftklUlCm,Kd«i«oquoquc  qaodnon  ttkt 
hcc  boRa&conucnlcns  exceptio>  &,  vt  aiunt ,  Je 
xcgula  >  fi  Aon  cfl«(  4*  feto  in  Utctn  iwtciaraodoi 
Cmn  Ib  ptVGcdflacllMU  ttKfttnui  ic  de  eolbloiii- 
rciarando  quod  vcr  e  ac  propr  ii  bi  lirem  (ic,&  quod 
Marcjanas  dixerat  io  aftionibiis  in  rcm  6c  ad  exhi- 
bcndam,  &  in  bonc  fidei  iodiciisi  a  J  cxclufionem 
iadicioram  ftrifti  iurislo^umhabcrcTantumque 
abeft,vt  iufiurandum  hoc  adfeftioms  dici  non  dc  - 
|)C)i(»iedveritatij,  vtdcontrarionnllum  altud  ilt 
infincfendaaiin  quo  adfcdioni  tantopcre  indulgca- 
tut»  qaamam  in hoc iurelucando  indulgccnr:  cum 
knaliitcafibusiarccuc  dcz(umacione,qu2  vcrcali- 
qaeeft*  Helcnoa  loniii  quancam  faciciscai  pep* 
mictiiur  rcm  zfltmaic  vltra  qajim  re  vera  nr,neiu- 
ftoprccio  rcm  fuam  veodcce  cogatur,vt6ue  dolus 
«damlfccoiitnniaGiarftinetar^  i.ftfrlm^.  ta 
hoc  aatcm  cafii  iuratur  dc  z(limatione,quz  rcucra 
nailacft,(quodnan  cnim  poflec  reipereropccjpre- 
cium  prxrensefli;  i  fiqaidem  defecniati  preao  id 
cft  qnantites  ahikscllimata  fic,  cooaeoto  precio, 
traflarinoopoteftcilna  przfen$debeturl.in/(;^<6a. 
f.ianfr.  *i  l^.ftUU.  fic  nacnque  is  iocus  intcUigen- 
du  s  e  A  ,noa  «t  bcBMle  preciam  diicfk  Tlp.  pro  eo 

2uod  fcruaturcommuni-er.aatq  iovcndj  rcfpof- 
t»  vc  magni  quidam  viri  intcrprctati  luot,)  &  cu- 
instnMtio  prolndc  non  aUum  arbitrum  habere  po> 
teft,quam  aJtcctioncm  iurantiSi  Tantum  abelt  vt 
iofiuraodum  hoc  atFcdionis  dicinondcbeat,autTt 
poffit diei  Teritatis ,  quod  Ct  fpecialiore  aliquo  no> 
niine  indigcrct,  diccndum  potius  clTet  falfitatis. 
Quamquam  oec  lioc  quoquc  feicndam  cft »  ciim 
non  idii  defcfcateiadicc  praftctnr » flccinm  ne- 
CiefficaiC}Cuicaufam  det,non  tantiim  zquitas  iuris, 
vt  euenitln  ioreiurando  iUo,  quod  inplerifquear- 
bitrariis»  6c  bonzfidel  iodiciis  pccftatur,  fcdeciam 
biki  qualltas  &  neceifitaf ,  qac,  vt  eft  in  regula  im 
tis  pontificij,folctfacerellcitumid,qaod  alioquin 
cilcc  lilicitum.Nec  leuior  dufdc  Accur/i)  error  eft, 
In  eo  quod  defendit  adionaadijtcatias  efTe  Ari- 
£kas,ob  id  f.>lilm  qubd  enumcratz  non  fint  in  d.^. 
gSitmtm  Ij^.imdm.  Quali  ver6  aftiooes  ompes 
qn»  non  nint  bonc  fidci  fint  fti  iftc,  ncc  vllani  fit 
tertium  genus  adionum,qux  nec  bonas  fidei  fant, 
nec  ftriftje led  arbitrarix ,  dc  quibus  tanqnam  di- 
nerfit  rra6bt  laftinianaa  ia  d.ffr*ttrt*«9i.tk.8i  ah» 
tc  illam  Paplnianusin  d,l.  3.  $.  in  biqxniut  infr.dt 
ffur.  In  ftriait  nulUvoquam  afbg^gigg^scit,  cui 
*  cotrario  {empcrlocas  cft  in  aiMSframri  nobis 
concra  hanc  Accurfi j  &  intcrpretum  crrorcm  plu- 
tibas  difpacatum  cft  ii^.i<ijgj|jitf»fiy.  &  i»  Errtr» 
^Jttdd.i^JttmrM^gwi  clcti  ita  eft ,  mi- 
nus  acceduatadioiics«Mb*clxad  ftrldas ,  qu^m 
adillas,quz  funt  bo&Mpwliptopter  iimilitudioem 
quam  habecarbiuluilfludicls  cam  ofHcio  iudicis^ 
quodin  hoiue  S9(i»&^oni\>us  locum  habct,  non 
ctiam  in  ftcWf '^f"**  tdntumdtm  y.fitprje  ntgot.giji. 
U  qutrt  J^^i^*  taroenmagis  bonz  hdci 
fanc,q|Wnffittds,vt  ibidem  oifeendimaa.Id^mque 
probatomntum  optim5hicIocus,in  quopoftquim 
tr^bcum  cft  de  arbitrariis ,  &  bonz  fidci  aftioni. 


'omniiio&fcparatis,  adc6que  diacifum  In  iislu 

conftitaitur,quim  inaliisconftitncumfucrit.Hoic 

autem  Accurfi]  crcori  c6rcquensatiu»ilic eft»qttod 

pro  fingolari  notat  tn  adtione  reram  a!notanim  in> 

raiiinlitem  cx/.jf  f*wi  i<tfjS.$.i.r>/f>.«r.*wof.  quafi 

iit  vntuiUe  exiiscaiibus,  qu:bus^rmictaiut  iusa. 

flinUrem,inftri6Hs  quoqueiadtcflt.  Quodccftt 

non  ha  cft,atbitr.iriacnim  cft  ca  iftio  non  nriilrt, 

ic  pet  quam  dominuscaius  resamotac  funt,res  fuaa 

%cp«imin  pvohidtmiram  non  fit  in  calaraii  \n\l* 

tem:  quomodo  In  arbitrariis  czterisper  quas  a€bc 

rcm  fuam  pctit.Quod  &  io  Fauiana  obtinet  /.5.$.^. 

%nfr.fiquidinfrMdf4tr.(\vizm  tamen  roal^  idcm  Ac- 

curlius  negatdlc  arbitrariam.  Quod  autcmaddic 

etiam  in intcrdj(ito,  vndc  vi  iurati  in  litcm  cxltg.fi 

qu*f<dt  y.C.  r/rifcfi.vcrum  quidcmcft,fednon  taoi 

cx  t  atione  iuris,qalMn  esillacon  ftitarloiie,odlo  ici* 

licrt  violcnt-T,  ncctam  ad  aftimandasrc^pcr  vim 

fubtradas,  It  quid  &  quantum  fubtradam  lit  ap- 

paiieat,  qu^madpcobaadamcatttmquaatiuteick 

codcmum  «fu  quo  non  potucrit  ij,  qui  vim  fufti- 

nui^^jca  quz  pctdidit  iiDgula  comptobace,vtiubec 

oonfticocie*Qa6  ddb  non  magts  poteftiadihc  deri 

dclationeoi iurifiut andi  xftimarc  res  fubrcptas,  <*o 

quarumqaiatitacc  Sc  qualitate  non  apparet,qaim 

in  fpecie  nniasvci^.rem  quz  non  exiat.Qittd  enini 

rcfert  an  rcs  nnn  cxtecan  non  apparcai  iUimrts  47« 

S.ittm fi rt» dilig*t.u  Scdcxtra  lulccaliiTfi  nunquanl 

poteiiin  litciurari in  intecdidis,  ncc  fi  vis  fa^  itr* 

▼tapparetexesipfaIcge,SeexL)ffM«i»  utam  j.tod^ 

tit,  quia  in  intcrdidis  nunqusm  domin  j  q  a:fti» 

vcttitor,fcd  folius  poiFcilionii  l.i.$.vlt.  infr.vttpofitd. 

Qnz fi nonreftitaaciir,acftimatio^ciendaeft  lolius 

pofreirionis  non  etiam  ipfius  rci,  vndc  fit,  vt  fola.ii 

polfeifionem  pcr  eam  litis  atl^maiioncm  vcnceco 

aftor  vidcatar,nd  icem  rStpram,  cafttsideb  faloan 

s6pcrtciinetYindicatioi.c,fibiJq;ccfratinii$  :idHo» 

^am  in  arbitraciis,&  bonz  fidei  adbooibus.p|crifqi 

non  tamen  omaibds  iarifinridt  haiissneeeflitateni 

induxit,ne doroinos  i c fu a  carere,ca  n  qu  ni i t u s  i u- 

ilo  prccio  veodere  conipcllatur  /.  in  inttrdt&t  6Mfr. 

A  NeqMfer6in  lpecfeii./^fH4M(/*.iaratnrid^ 

litcinintcrdic>o,fcdincddidionequcnafciiure^ 

il!a  lcgc  non  dc  poirelfione  fcd  dc  proprietate.  la 

ftri£kis  vcrb  iudiciis  nullo  penitiis  cafa  iuratur  inli» 

tem^nift  in  eoqaemhicponic  Matcianus,&  q-^3nlii 

id6  noftcr  Accurfius  cxcip<at  aiftioncin  fa£iij,  qu* 

datur  cx  cdido,nc  quis  cii  qui  m  ius  vocab.vi  cximt 

&  dcqoa  f»i  /f«.$iiiBifit.vbi  tamS  nallG  de  in  Utein' 

iura  Ja  penitus  verbu,non  poffum  cgo  exccptinn? 

pcubace» maloquepriorecd<e£^uraaimca  cquide 

vcrbiaillis«^4flwf4jmRM^^^ 

ad  eil  tocu  attuli,  vbi  vide;  nccf.tnc  .aiion^vllam 

fpedalitatisadferrepoteft  Accatfins,nili  quod  aiC 

icapIacuiflcfriprirMW^MWMrliriMlfliad^ 

fttr  rignfiarii  fcnuttiu.  Quod  ridicnlu  cft.Eifieaifla 

delinquit  valde,8f  oftendit Prztorc  is,  qui  rcum  iit 

ius  vocatii  vi  eximic,  facis  tam£  pun  tur  in  co,quo<t 

a:loricondemnatur,qaantires  cft  ctiaitifi  ador  caA 

lumniatorfit,  neciludprztcrci  induccndnm  ftilr^ 

vteiiuraretnlitem  permitteretur,  in  eaadiunc  itf 

quanccdc  dominio  et  parteaAorisi  oecconcri|, 

cfolofum  pofreftorera  agerctar,  vtad  cumlocanl 

docuimus,  nccrurfumiodsmor  feraatur>ciimiif 

litem  infiaraiidam  adniiidyuntr,  fed  cx  fanuiid 

zquitatcconcra  ordinarij  iucis  rigotem  adfeciiofit 

aaoris  iodoIgemas,vt  rcm  faam  plariasfttaietolf 

ddnmvclconcamadanvpofleirorls.  "  ^  'Kl^ 
    .  -...^. 
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-r    V       JfdLAiiibit  ^^^^^^^  iM.  ftempc  quia  VolaAL_  -...^^  _ 
r'.'  fuiffecrcdcndam  c(l,  ncquapfer  heredcmlcgwa^ 

^ildeJjili^^Aecbtfiatiiihae  di&ioot  A^ia^   riis  mouticret)  aat  fi  quaficret;  naii  e^etUta«B«' 
ili&l|l^d^¥iMmr^imfita  Dunita,  cdib  Ini^t  etlam  pobli^toiiferaarl 

j^^i^OiCloacmiUiun tdk»  qttintt  nos  ad  prarcedcn-   tutidtorum  volunt ates ,  rapremique dcAinAi  hoJ^' 
tis  legisfirtSatrallmus,  vcemleamcaiamdcqao   miDis ludicia  cxitum  liabece^noncircaraueDiri/«^.  \ 
diaum  eft  iavirf.  fUni,  j^jHji  cdm^clias  pro-  vtlntgm6Ji^.qtKm4dk.t^mJiftr.  l.Ji tui91.it (tn^ 
^iiifus  per(U(dhtio|HtfBpii)illaIidcoM  ik.&imuap,  lade  cft  quodHhercs  k  te(latoreiaF> 

^odcbitus  periit  pdftmorifr^ ,  ira  vtprielens  eios   fus  fic,ccrtolocoaliqiijddarc,arbitrariaadioeine- 
Jdl((Utnatio,qa2ti)radebctur,i}ercici  poQitcltraiar-   cenaria  cft,  qua:  non  cirecG  a£Uo  cx  tcftamencoeU 
^Woodamv iorariln  titem cx  iudldo  (Irido  nun-   ret^eaiilkiei  l.fihtm 6. i$ii^^,iithm'fiiitStp, 
quam  po/Er,redquia  cxeo  fequi  videt.in  illo  igitur    it  to  quti  ctrt  ltt.  Scd  adionem  exteflamcnro  cjlak 
(qiTu iurarila^seaii|^ood umcnipre negaticogitut  dicimus *  cam iotclligeredebemus ,  qux in  pcrib- 
Wiik ItitttjiftiwiwaiicSaifaMcl ,  ytPaalasvdit  nam heteddc<iibfetic ,  iiamfieui  lcgatum fu per 
</<i>,ideft,iaquit,(In6nfiiin  moadebicor,conua  tindicatfoncm,  compctitlcgatf  rio  ctiim  vindica- 
.,<ai& ooaiocaiiiialitcmiqttaEtaniciiiDterDretatio,  tioi  qu«a&ioatbitraciae(l, non  vta&iocx  tefta- 
^ytee taiiti  VlltwBkctim,pirorib»  iaeptaieir.  Quis  mcDtoftfifiliafbvmWl^epfcifo^.aeincatcrit 
cnim  dubitacionilocus  rclinquirur,  in  iurari  in  li-    \n  icm  adionibusiarabitur  inlitcm.-quomodoac- 
tempoflSt.oancraeamouinullomodoricobligacus,  cipidcbccquod  fctiptameftiai./.tiim^fr^o. 
qttiqaep^interitomipecid  rfebicc€6tin^entem  t.iiltg  fMiii.  C^iol  lltfflMaiDm  tei  pec  vindtcatio- 
|>oft  motamliiccic  ipfe  iure  Iiberattts?/.jl7rx/<g4fi  if.   nem  lcgatx  tranicac  rcda via  i  tcllatore  in  liigati- 
t6rh.dtmf^.9hligit'  Omne  iiquidem iuitatandum   rium/ 4 ti/io  £4. dr^r.  t^mquecitb  lcgamfaciac 
.  SBJI^in  ci^tn  adhibeacoc  aJ  laxandam  litisaftiroa     hoc  cafu  lcgitirij  rem  leearam  nunquam  fadam 
fjl^likBttifl^^^  hcrcdis,  quam  hcrcditxs  Facic  hcrrdis  cxierastct 

qtizporr&eontraeum,  qul  ipfoiurc  iam  Itbcratas  itngulas  HtgMHm  80.  dtUgdt.i.  l.  k^dttimlj! dtlib4ti§ 
rcquinullapotcO.  Quodver6idem  AccuiCius  ii6.</e/<2<(M.R.in,cilmlcgi  quofdam  exnicisrcpre* 
didionem  haac  mUJIs  iaterpretatar  pro  «tia  tt,  kenforibiis ,  &  ex  iis  «joifabcilioretfibi  vidkaCdfi 
quini  Sticbodc  quoMardannslocutusfaerat,ma-  ncc  (a  1*  infubtilcs ,  qtiorum  lamcn  norainiparcb 
«iii4ifpriwn  eft,  quideaim  rcicrc  an  Scichus ,  an  libe:if£me,vt  paccam  honori,  licicnoo  aliainhuc» 
^lMkMnHpeeieydcbetttt^  ofqaeriDftiorenedmfaaoh  ihd^mtionlvcadtt 

vcrc,  quz  ccJnliRat  in  pcrcrc  aliudfanccft,  quia  habeahr,qtiaTi  qtt^d  i  nobisncqucin  Coniedarii 
nccpctircpoteft/.iiKaidii(m  n.C)! crrt.pfrt^I^robac  nequc  in  Chiliadc  fucrinc  nomicatiC<|aaiivcrbex 
^itar  opcind  lex  hlccvtromque  qood  noc  vblo-^  nom'nari6e  noftra  allquid  dignitacli  aecederc  ittia 
mus,  &inftriftis  iiidiciis  rcgulatitcrinlitem  nnn  potuifTc  )Rifi,inquam,cumeo$legidcfcndcrciam 
lurari,ide6quenecpoflearb/cratiisadioDesibi^s  pertiaacitec  adionem  exteftameocodicendam  eflc 
;  aUd,cijroin  earamplerifqaeidncatinllcem : ftln  aAionem  et qaafi'coanaAtt,n«c  eoinfcranc,  «- 
^pecie  ftrf  fUni  ,  legis  pr*c«^t.  iufmrandam   quc  igicurcfieef  contrafta.  Ade6fonciUiikalei  . 

fod  nccclTacium  cifc  dizimas,non  aliud  iu/Tdran-  ad  confundendas  ad/ones  iex  qdafi  concradtacQni 
m  eiTc,  quam  ialitem ,  &  adfe^lionis  non  veCi.  aAionibus  cxconcrada.Qiiotlttm  verdiNimirom 
ic*  vtcontranoaprabentnondeeileexempittnii,  ^jlto 

'  a  VdtXt^Ummu^ilUtfi  Kx-f  .  dvB.  A£tioeX  taeripolI!nterroremillumTribontani,quemnos 
.  teftaraeato  Uc^nonm-^lQ||taiaiiomumeratain-   in  Cluliade  obferuauimus  iiTvr.  5.  </M«i/.  7^.  ia  $. 
ger  aaiwifei  bomtfidcHa  i.iiiiiwiw  i>^BMiKfliia.  tlUpuaduUi^.  itptrptt*0tlt^ti .  «aicn.  vblibi|^fir 
Carum  tamennaturara  imitatar,iifquecompratur   ille  aliquando  eciam  ex  contradlu  aiSionem  noii 
ialMtKituriimi,C.iit^ib.C4MfimtpntctJf.t»itu^:  competete  contra  hccedcm,  vcluci  cum  ceftator 
^Sf^  Non  debuic  ergo  hic  1  Paulo  recettibciiil^  dotoiBHrliitus  eft ,  8c  ad  hercdem  nihilexteddldl 
M||«qusruntfttidiiuris,fcdpotiasin  carumnu-   pecoMit.  AdferaDtenim  excmplum  deaftioneet 
^plttO,quae  fui^cbonae  fidei,  vtin  eaqooaueiaretar  teitoaittltO|«oiegatitpiis,qaam  Inftiniaouslatip- 
in Utein:  quomododilertd  rcriptum  ^Mcctfr in       dotiti^iir^wiflem  fieeit  miftam  in duplahi  eonmi 
tumpMter  6o.^.i.irtfr.Miltg  f4kii.t>ic.^Aio  ex  tcfta-    hcrcJem,  quilcg3tafacrorandli5Ecclcfiis&  vcnc-r 
meato  lkci&iiutiieftaooobonaefidci,quiapendet  labiiiboilpcis  rclidlad^ediftuleric  $.  utmmi^Mj^ 
loci«xvolDntateCeftaibclt,aohckboAafidc,ctkai  "att»|^|^l»%Iirm  inf^.  ikHi^.  quaiipoifitfiifee 
necfidesvlladata  /it  legatario^  teftacofev^velab  'i|p||||e  dici  ptcnalis  cxconttadli],  ideoqa6dj!iC  ^ 
^|kwde,necinlegatumaliud  venire  poiScprincipa-  ex  qoafi  concraftii^ idcpautem  cx  qnafi  tcintinAa»  * 
l|her,  qoim  quod  ipiis  teftamenci  vetlfii dtfiiftd  quod  iit  exteftaoMBilbyCtimhccel  adfoltttloDeni 
^tWDprcnenromeitQjiemadinodamdtcomrada  legatorum  dicaiar  bbiigatot,  cDijaaficootradn,  <. 
ftipulacionis.qoiomniamftridiftimaseftidiclfo-    fi Triboniino aedimus , qui iu fcripfit  in  jF.ftfrci 
\!a.l.qmqutd «ijbiafcmb 99.  'tt^.it verhi.ti^».lt%  vt   tfmtfu  f.  la/fir.  it  thUg.  qit*  ex      ttittr.  i^/£awr: 
'^lpnjbverbisteftamcntinnllaeftambiguitisindn    Qols  vetb  ttiqbarn  audiit  pteoateivHu  adiio—  ' 
^Cbimittefxlaquzftio  volnntacis/.iiI(4(NrtlIrz5.      nes  eife  ex  CbntcaiSu  ?  Ntm  i8r  cdm  pdbna  til- 
'  |ia*).planequodadfiroftus  vfutas,aUifveac-    qua  in  ftipoltcioDfcm  detia^ft  tft ,  non  tameil 
oincspertinec,aftio«xcefaiiicacolinicttttcfio'  panalis  eft  AiflBo,  feii  cd  perrecitti»d4  ,  pdr 
turam  afikionum  bona:  fidci,  vt  ex  diemorxdc-    quam  fcilicct  perfeqalratlr  id  ipfum  quod  fti- 
bcantuc  i^jmmiwrvm l.fniuitftnitS^Jtt.Titid Sti»    pulatiooe  comprcbenfum  eft Itg.fifutttitifiM^i. 

"  "      *  '   
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a6klon«jftc  <jaa(i  comra<ati  idfcribendai  cflradio- 
«ibm excontra(ftu?Qtiii.  aftionem cx  tcfttmcnto 
irfle  e»  <\.t*Ci  contradu  .■'  Fatcor  hcrcdcm ,  qai  adiil 
lieicJitatcm  dcfan&i.ajt  booisfc  immi(cuit,vide- 
ri  hoc  ipfo  quali  contrahcre  cum  creditoribui,  & 
1egaca>iis/<g.  \.§.vlt.&l.  4.mfr.tjuH.(xcti4f.  in  fopf 
ta.  &  i^f eo  poflic  dici  obligatitm  cx  quA/i  contradtd 
f.  htrts ,  ( cifi  non  ita  Vlpiancs  locutus  cft  in  kg. 
5.  herts  qiMjiu  dt  ohlig.  &  mS.  vndc  is  mftitutio- 
num  locas  Tumptus  cl\ ,  )  hoc  Arnfu  fcilicet,  n 
non  pofGt  rccuiarc  aftioncm  cx  rcftamcnto ,  quz 
tiacui  contri  hercdemex  lcge  K.cabul./ff.  vlt.  C.  di 
%irtitt.  MSin.  tanqi^am  qui  obligacioncm  illam 
Ifigis  adprobaucrit  adeando  bereditatem  »  vei  (e 
immifccndo.  Non  e^im  lcxdoodc-im  tabularum 
iie:cdem  inllicucam  lcgatariis  obligati  quaccnUs 
inllitucos  e(l,  (ed  qoitcnus  cz  inftitutionc  hcics 
fad^  jseft.pcracquiationem  hcredicatis:  hcrcditas 
illa  quidcm  cll «  qnc  cx  icgc  dai<dccim  tabularam 
obligat  hercJem  i.  Ug  vlt  innil.  Ug.fiut  4  ctrtit  i^. 
M/r.  it  iuohm  ni$  lcd  acquifitio  licrcditatis ,  cft 
co  idicio  rinr  qua  non  obligarct ,  noo  caufa  for- 
naaiis  ant  clficicns  huiiu  obligationis  ,  alioqui 
non  puirci  dici  hereJita  ia  caufa  legatorum-,  fi 
non  ab  ipfa  hcreditatc ,  poritb  qu^m  ab  hcredis 
Yoluntate  ,  a.it  ab  hcrcdicatis  acquifitiunc  pri- 
mu  ri  profi.:ifccretur  Ug.  htrtiitaurum  40.  dt  oUtg. 
&  *Stun.  iu/iS.  Ug.  htrtditMTium.-;.  de rth.  dtiibor.  tudic, 

Ctfii.  In  cbque  nimirum  ditrcruuthcrcditaiiadc- 
ita  ^  legatis ,  quod  hcredicariadcbitafucrunt  de> 
fanA.  antcqoam  morererur ,  lcgata  vcro  non  niii 
comortuo  hc.cdititis  dcbiiacITc  caeperunr :  quz 
tamcn  conucrenc ,     hcrcdiutem  ocmo  fufiipe- 
rct   Cxtei  iira  priiis  etiam  qulm  adeatur  hercdl- 
tas  ,  obiiga.ain  catn  cflc  ad  folucioncm  legaco- 
xum  nonmmus  quim  dcbttorum  defiin&i ,  ap— 
pa  et  exco ,  quod  ncc  alioquin  obiigarecur  hct^s 
adeundo,  cum  per  adicioncmnullaiu  a  fme  a£li- 
ua  ,  fiue  pafliua  tranlire  pufllnt  in  hcrcJem,  ni- 
fiq  'Zpriiiv  fucfint  herediratis  Itg.  i.  f.fuatU  uifr. 
fi  m  qui  ttjiam.  hh.  tff  iuf      htrtitiM  li.  dt  vfucMf. 
]deo  ajte  u  loquor  gcnetalicer  de  acqni(iiione 
licrcdicads,  quia  C\  quo  c«(u  contingat  acquiri 
hereditatem  citra  aditionem,  vcl  immixtioncm 
vlkam  t  qaomodo  conciogit  in  nece(Tatiis  hercdi- 
bus ,  fiae  fuis ,  Aoe  non  fuk  ,  &  (iue  ez  tcfta- 
n*encn,  (ineab  inrc(la:o  Ttt.  Infiu.  dtbtrtd,  qud- 
Ist.  &  iiftr.  Ug.  in  fuit  li.  dt  Ubtr.  &  pofihum.  Ug.  i, 
f .  qui  ptHt  in  fottfiatt  fi  quk  «fnijf.  CMuf.  ttftdm.  Ug. 
bt  fuu  14.  it  fuk  &  Ugti.  non  eo  miniis  obiiga- 
tur  hcres  ai  kilucionem  legatorum  &  arris  alie- 
ni  ,  cum  tamcn  hoc  cafu  uuUus  quafi  contra— 
fius  przceiKlfc  dici  polEt  >  quando  oeque  adi- 
tio  ,  ncq  c  immixtio  vlla  prxccflerit.  Im6  veto 
quod  magis  eft  ,  (i  fuus  heres ,  qui  naoquara  fe 
Iramifcuerat,  abdinuerit  fe  bonis  patris  ,  quod 
'  *  fao  iurc  potetl  facere  ,  ex  pcrpecuo  Prccoris 
cdiftn,  enam  non  adito  Prxtore  Ug.  impuberibut 
II.  &  ftqk  infr.  dt  ucquir.  btrtd.  atcamen  etiam 
polt  abltentioQcm  rcmanec  obligatus  ipfo  iure 
cred^tonbus  &  lcgatarils,  polT^tqueab  iis  con- 
oeotri  ,  (1  non  dencgaret  iis  Prctor  a£bioicm, 
crcditoribus  qoidc  n  cam  quz  iam  contra  defun- 
ftam  iplis  comp«'cbat .  legatariis  vci  o  adionem 
ex  teflamento  iij.  ntctfftriii^j.  tod.  tit.  Vndevcr^ 
dicc  ncadtio  illacx  tcltamcnto  adkio  ex  quaficon- 
tradu ,  cilm  pro  a-litionc  vel  immixtione ,  cx  qu* 
yolunt  adacriari]  hanc  ez  quad  coatxafta  a^- 
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nemnafcl,  nihil  nifi  abftentio  interncnenV  Etcet* 
tdqucmadmodumhcrcs,  qoipcraditioncm,  cx- 
trancus  fuir ,  crcditur  cum  dcfundli  crcdicoribas 
qaa(i  contrihcre ,  non ideo  dicicur obligatuxipfis 
exco  quafi  concradu  ,  fed  cxillo  jpfo  vcrcconcra- 
^u,  cx  quodefundlus  tenebacur  (nam  vc  ceneaxuc 
ex  con traftu ,  & ex  quafi  contra(^u  (imul  intpofli- 
bile  e(l )  iu  &  rationc  lcgacariorum ,  cum  quibus 
etiam  qua(i  cootrahcrc  intclligicur,  noo  ex  illo 
quaii  contrada  obligatus  eirc  diccndus  eft  ,  fcd 
adioncex  cc(lamcnto,quam  lct  ipfa  u.  tabul.pro 
lcgatariis,  &  hdeicoramiiTariis  induxit.  Aiquc  ita 
«(Tc  vtidicimus,  vchcresnon  poflic  diciobiigatus 
lcgaiartisex  concrat^u  ,tam  apcrtdfcriptumeft  in 
4.  $.  beres quoqut,  quo  m<<ucncuraducrfari) ,  in  eo 
Vlpiani  Lco  vndc  is  fumpius  cfl,  vcriihii  apcrtiut 
fcribi  potncrir.  Idqueeft  q<)odidcm  Vlp.fcribit  in 
l.vtrbji  lo.dt  vtrb  fignific.yc^b^Contraxtru^t,  Geffrrunt 
nonpertir.crca  i  iu<  ccflandt.Etquod  Papiii.nuiicc 
in  l4umfiUut76.$.  battmtuidtUg*t.i.i\d  dcbcri  im- 
plioscx  ccnamcnto  iJ  quod  nojacionc  pec  (lipula- 
tioncm  fadiadcUcri,  cx  conttaCitucacpit^vt  incclli« 
gamus  diiTcrrc  ilU  toto  generc ,  dcbcri  quid  cx  te- 
(lafncnto,0c  dcbcriex  contradu.ncc mind  ilcbcrl 
ex  quafi  contraAo ,  cuni  caufa  quafi  contra&uao» 
propi  i^t  acccJat  ad  caufam  coiiciail^Kim ,  adcoc^ue 
fi  adnct(ariis  crcdiinus,  qualt  contradus  propief 
eundcm  effcdum,  quicum  cor.rrai^tibusc6mani« 
ei  e(l,  contradui  non  ma<c  adfcribaiur.  Hxc  eniiti 
ipfotum  vct  ba  funt,  ex  quibus  coti  a  eos  infcrimus, 
Q>i.odcrgo  cotrad^uiadicribi  non  poCcft,nccqua(l 
concradlui  adicribcndum  cflc ,  raulto  roinils  quod 
dcadioniboscK  contradlufcriptumefti/;  i. 
quMnio,  ad  aA  oncm  cx  teflamcto  petlincrc  pQCc((. 
Nequc  vc(6  cxi(limandum  c(l,  quod  dicitur  in  dJ, 
yi,vU.(!rl..{.i»frjfuih.txcMaf.inpt^.t4t.c\Mn,quihetc- 
diu-e  adicaut  fc  immi(cct,videri  contrahcre  cum 
crcditoribus&Icgacaritseopcrtioete.vtobligetur 
cxquafi  contradu,quiiam  facis  obligatuscd  cx  te- 
(Ianiento,autcxeoncradlu  dcfjndi :  fcd  vtpoflint 
crcditoribus  &  legatariis  micti  in  poiTcOionem  bo- 
norum  noo  mododcfundi,  fed  etiam  hcrcdis  lati- 
tantis,  vt  folcnt  mitci  cx  illa  parte  cdidi  creditores 
omnes  in  poiTeflioncm  bonorura  debi(oci$,ad  con< 
ftitviiedum  in  iis  pignos  Practorium,  quamuis  in  pi- 

f;norc  c6uentionaU,quod  dcfanduscocraxir,  bona 
icrcdis  non  comprchcJanturi  (i  non  dc  iis  quoqoe 
oblrgandis  fpecialitcr  conaeneric  /.  PMulmrtJ^ondit 
t^.inprincip.d'  f  .ijnfrdtpigntr.  Quifquis enim  adic 
hercditaccra,  auc  fc  immilccthctcdicati ,  connicuic 
fe  dcbitorcmcrcdicorum  omnium  dcfundi ,  &:  le- 
gatarioru,expooUque  feadionibus  omnibas,  fed 
ianatis.ficut&czteris  oncribushcrediiariit,  quo- 
niara  ca  condicionc  &  lcgc  adirc  vidctur  l.fi  dut  j8. 
dt  Mcqutr.  birtd.  Quis  cnim  dicat  naG:i  adionem  es 
teflamcnto,  autaliam  quamlibct,  coi  contradus 
dcfundi  caufam  dcderit.cx  quafi  contrad.i  hcredis 
adeuncis  hereditatcm  dcfundi,aut  fe  immifcentisf 
An  non  cflcthoc  omoino  pnepoflcrum,  vta&iocx 
tcflamcnconafccrctur  cx  adicionc  hcredis,  cilm  d 
concrario  heccdis  aditio  illarit,  qoc  ipfum  obll^ 
gat  adioni  ez  teflamcnto  ?  Denique  aditionem 
tieceditatis  non  eirecaufam  fbrmalcm,  &  cfHcictu 
tcm  adionis  ex  teftamento,  eo  (cnfu  quo  foie» 
mas  dicere  in  adionibiis  perfooalibos  ,  obli.' 
gationem  efle  matrem  adiooit  Itg.  nihil  dliud 
y.  dt  tbligMtio.  &  MSit».  Ug.  Uut  41.  $.  u  obUgt' 
Mfufr,  dt  gr$airMt,  nl  «x  «o  maxim^  cooltat. 
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quodlcgaca  reii^b  Aibca  condiciooc,  R  hcresad- 
jcrit  hcrcdita:cm,non  idcb  fiunt  condicionaliai/^. 
lAiqutttdo  107.  dt  ioniic.& dcmtnftr.  Quoaiam  aditio 
hcrcditacis ,  Hcuti  non  ru(^cndit  validiiatcm  tclU- 
mcnti,  quam  potiiis  pracfjpponic,  it«  ncquc  afiio- 
nem  cx  tcftamcnto,  qux  iam  natacft  co  temporc, 
quo  aditur  hcreditts ,  cum  dics  Icgatorum  ccdac 
rz  dic  mortis,  &  extndc  incipiant  dcberi,  Sc  tan- 
fjuam  dcbita  iranfmiirantur  id  hercdcm  Irgatarijt 
quoiics  pura  fant ,  (1  piuca  eicipias ,  quorum  dies 
jionccdit,nifiab  adica  hciediiatc  Uf'.  & 

di  (dduc.  tei,  (cd  ru'pcndtt  lantummodo  cxerci- 
tiuma(Slionis,ranqu3in  condicio,rinc  quanonpor' 
rcccontteniri  hetcs,  nequc  aclionecx  tcllamento, 
nequcaliarllahercditaria  ,  cilm  aifliorcs  heredi- 
tarix  non  pofiinc  exerceri,  nifi  contra  hcredctn 
i.  Ifg  vlt.  C.  dt  fxrti.  MClttn.  ncc  tc^^ata ,  vel  H  Jei- 
coiiiraifTa  valere.quamuis  pura.li  ncmo  hcicdita- 
lerii  adcat  Ug.ji  nimo  9.  dt  ttjlam.  tuttl.  Ug.  fi  ntmt 
181.  di  rtg.  iur.  Itg.  t* qtum  t^.C.de fidac.  hc  quem- 
admoilum  tiMiculax  ciFet.  qui  Jicc.et»  iufticmo 
hercdc  repuJiantc,  &  ica  facicnrt:  locutn  fjblti- 
tuto,  lcgaia  a  fubllitucn  rcliiJta  dcberi  cx  rcpu- 
diatiooe  inflitiiti ,  obid  folum  ,  qaod  fi  indttutus 
«diilfct,  fubllitutio  ipfa  viilj^aris,  Sc  cjmfubftitu- 
tionc  lcgau  ctiam  ipfa  i  fuhllituto  daia  iateici- 

•  dilfcnt  (  objigatur  cnim  er  tcftainento ,  &:  taa- 
qnam  fubftitutus,  n«nquia  ioflitutus  rcpudiauc- 
ril)  ita  xquJ  rrdicolusert  ,  quirquis  dicit  obligari 
hcredein  intlitucum  ad  foiutioncmxris  alicni,  5c 
JcgacorunQ,  cx  quafi  contiadu,  ob  id  qui>d  he- 
rcJitatcm  adictit,  ac  notn  potitis  aftione  c«  ce- 
ftamcnto,  quod  cam  tcftatoc  lcgatis  oncrauc- 
rit,  ctqucfuiucndioe:c(fitatcmlcx  ii.  f^fr.  infun- 
xerit,  obligat  cntm  primiimlexlicrcditatcm  ,  q  ix 
tlcinde  adeuntem  licrcdcm  oblfgat  d.  Ug.  fiutittr- 

^  tk  17.  it  duob.  reit.  Ciimque  hcreJita*  prxccdat 
aditioncm  ,  quz  fit  hercditatis ,  ncccfTcellad:  o- 
nem  cx  ccdamenco ,  quxcontra  hcreditatcmcom- 
pctic ,  quamuis  nnndum  pofHt  cxerccri ,  qula  he- 
re  Jitatis  pcrfona  fiif>a  cft ,  ncc  hcic  Ji<,  fe  i  dtfunifli 

perfonam  re^rafcniat» ptzccdctcaditioncnincc 


proindc  nafci  poffe  ex  adidonc  qua  vetuftioc  ic 
antiquiorcft :  nec  quicquam  veiac ,  aftioncm  ali- 
quam  natani  cfTc,  &  compctere  priufquim  vllu* 
iicquiconueniri  poffit.dummod^aliquisfpcrecuc 
futuru$,vteuenhctiamin  fi6ttonepoUiimtnii/.»if4 
iftfittHtio  5 1.  §,\.dt  htrtd.infitt.  qux  ideo  fufpenfi  lurlf 
conflitucio  dicitur  ^  Papintano  in  Ug.  ptn.  dtfuit  & 
Itgtt.  quamuisaliiidfit,  fi  quis  fine  hC'X(Je  aliove 
fucccirore dcccfTcrit  Itg.  i.C.  dt  eblig  & m3.  Itg.bdbtre 
Uctrt  57.  iufir.dt  tufS.  Itg.  1.  $.  idcn  rontfouiut  imfin, 
irfr.dtfof.  Partimcrgo  fubtilcifunt,  quihinccx 
teflamentopro  legatis  piisa^ioncmin  cxeraplunv 
adfcrant  4ifi/.    dlitfugndi ,  vc  probcnt  aliquando 
adliones  pocnalcs  cx  contratftu  non  dari  contra 
hercdcm ,  vcluci  ii  dolofc  verfatui  fit ,  5f  nihil  ad 
hcrcdem  pcrueneiit,  apcftc  contra  Vlpianum  in 
Ug  fihomintmj.  $,t\  vbidiccmnslacius  infi:dtfof 
Scd  long^  infubcilius  faciunt  qui  quod  ^  Tribo^ 
nianofcriptum  eft  in  d.  S.tltqutndo,  dcpoecalibuy 
cx  coniraAii  a^lonibus  intclligant ,  quah  aliqus 
pofllnt  cfTc  ptrnalej  cx  contradlu,  quod  cc.t^ 
Ajiltuin  cfl.   Etfienim  pofTunt  aliquc  effi;,  que 
fui  nitura  &  orig-nefunt  excontradu,  ex  pofl- 
ftdco  auccm  pcr  dolum     infici:i:ioncm  ici  crcf- 
curtiiidupluinfiuni^ncpaenalei,  tamcn  cilmin- 
cipiunt  clicpojnalcs,  incipiuntcffe  cx  dcliSora- 
tionc  pocnx,  idHoquc  elVc  iniKCX  cx  coniiadu  & 
dfflidloificut  cx  rci  pcrlcLUtlonc&  p&ni,  qucmad- 
mo Jum  cucnit  in  aftionc  dcpofiti  ex  caufa  tumuU 
tU5 ,  vcl  inccndij,  vclruinx ,  vcl  naufragij,  de  qua 
contracofJem  difpmablmus  ad  Itg.  dt  to  Ainfr. 
dtfif.  Ncqucvero  dcpttnaiibuscxconcratSuadlo- 
nibu  s.qu  jc  nullar  fiint  .traflauic  Tribonfanus  in  <i. 
tUqtutnd»,  vc  fibi  fiagitnouaillorum  iurifprudcciak 
(ci  dc  iis  qux  mcrc  funt  cx contradl j.  Scatiro  enim 
fcquitur  apud  Tribonianum  fctnaUi  auttm  tSmttt 
vt  intciiigas  in  \'Ci  bls  prxccd£cibus,  quod  fciiptu  ra 
cfl  dc  aiSlionibus  cx  cucra(f^u  aliqnaJo  non  daadis 
contia  hcrc>^c  adcasa«Sioncsqux  pccnaicsfintnul- 
lomodopci-tincic.lunge  qux  dc  toc.ihac  quzflio- 
nc  fcri^^fi.n*  in  Error.^.&  i.dtc4d.76.dt  trror.frdgmtti 
&inttrfr.iar.  Cuiacius  in  intcrprctationc  Ubri  i6. 
Comtnnrinii  PauUadEdictii.hauclcge prftcrmific. 


7.  Vlpianvs  libro  S.  ad  EdiAam. 


"VTVlgo  prarfumitur^alium  in  litcm  non  dcberciurnre,  quam  (lofninum  litis» 
'      deniquc  P.ipinianus  ait,  alium  non  podc  iurare,  quam  eum ,  qui  Iitcm  fuo 


nominccontcllatus  cd. 

Rat.  dvb.  Isiurarepoteft&debct,  9ontam 
qQidominuscft ,  qu^mqniic[uni.idminiftianda- 
lum  ius  habec  Ug.  tufiurtndumquodtxconutntitiuij. 
S.fUfiSlusfupr.tit frtfx.cuiafmodi  func  tucorespupil- 
iorum,&  «utatorcs  fariof-)ium,vcl  prodigorum  j^. 
fituttruiufd.  Ug.  qui  tamcn  fiio  nomine  litem  con- 
(eflatinon  pufrunttfed  iicinineipfiuspupilli ,  vcl 
firiofivclprodigi,  quorumvicc  &  partibusfun- 
guntur.Et  veroiurareillospoircfitantam  adfe^o- 
nem  pupillis,vclfuriofis,vcl  prodigi<adc6quemi- 
aoril}us,quocum  cuiam  gcrunt,prxltarc  vciint,iu- 
tarein  litem  corum  noraine.apettc  fcciptumefl  in 
U^^.ttrf.curdtertifufr.fm tlt.  Falfuin  igiiur cft,  quod 
in  hac lcge  cx  Vlpi.ino  fcnbitur, 06  alium  in  litem 
luraredebeie,qu^mdotninuni  litiStS:  quod  cxPa- 
^iQiaao,aUum  iurar6  aon  pofTc,  quam  eun  quifuo 
Tom.iIL 


nomineiitcm  coDtcflatus  eR.  Alioqui  quomodd 
confulctur  pupillo,  furiofo  >  vcl  prodigo,  fi  eorum 
nomine  cucorcs  5c  curaroies  iura:e  nulint,  citm 
nec  fi  velint  pupillus,  furiofus,  vel  prodigus  iurare 
tamen  pofitnc  d.Ug.  4.  rrt  frincip.  Hoc  cnim  folii 
adolefccntibus,  qui  ncquc  fiiriofi  ,  neque  prodigi 
[unucot\C9dix\iT yttrfic.*dtUfctf>sud.ltg.  Dic.  lufiu- 
raodum  in  litem,v(  totics  dixlmus,non  alia  de  cau- 
faind"j(£lum  cft.quimnc  aherias,  qu^mdomini 
arbitrioprecium  flatuatur  ciusrel,  quaro  inliitus 
dominus  iniuflo&dolofopofrcfrori  vcr>dcrc  cogi-» 
tur  l.frtx  infr.l.non  tnim  ^.infr.m.tmet.l.fi fiUvfdtfiiliM 
15.$  n/iirirttiwMj/A.yc/Mr.wM/rjm.Iuflficnim  cit.fuacui* 
quc  cuinitieie ,  &  aliena  apptteotes  etiim  fuppl^- 
ciococrcere,  inquiuntlnipp.  iai.  ntmtt.xttriii9,C.M 
luddu ,  &ccthioL  £iusergoquidominust;ft,aibi^ 
trium  &  xltimatio  fpedtari  dcbet,noli  aheriuS  f  ut* 
procuiatons,aatDCgotiocum  gcfioris,qui  nontiUi 
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*li«od1iOttilncagunt ,  Sc  litetn  conteftamur ,  licdt   cipaHfer  ,.  rebas  autcm 


-pcrfonij.  qjibus aueno  notnine agerc  Dcrmittitur,  prxftandc  facultaiem  ha^nt ,  non  c.iam  agco^ 

etjam  finc  mandato  Ug.  fci  &  bs  ^.fuft.  dt  pr««r.  qaicquam  /inc  minorc.  Plan^  dotoinus.  culua  oo. 

Sunt  enlm  mmui  quim  procuratorcs  Ug. ^.ftifi  mineaUuslitem  contelUjuscft,  licar  ipfccontclb. 

prtttnfr.  miu.ftl.  Tatoribusfanaaccuraioribus,  tainon  fit»adinittctur  taracnadiuranduro,vtbe. 

ouiale^timamperfonamhabcntftandiinludicio,  nehtcnocatBart.eiiX^.w/^Wr.WM.  alioqui 

hoc  Jpfum  qaoqoc  permittitar,  fi  velmt  in confc-  perioiqaumelTet.nequc  cum  luiatc  pofrc.qoi  aL 

oacntiam  cotpti  iudicij  >  quod  inchoarc  coaOi  nononiinclitcrocont«aatuscft.quianonfuono. 

lunt ,  Tt  ciiam  fincm  ei  podint  imponcre :  fed non  mine , neq-,  domlnam cuius nominc,  quia non ipTci 

>autcm  quod  harc  lez  ait.  non 
c&Uasiurctinlitcm,qu^m  qai 

 X  a;(C  ■v-'  f  L      ■       ^       .  -  —  »quiquelitcmftjonominccontc« 

^AA  -^    r  *^'*^'!'"»  ful^untiun»  ^  >  vt  diximus  ftatus  fuit,  intclligJmusquim  falfnm  fit,  quod  poft 

^T*  a'^'  j  '               ^^^^  Accurfiura.  B.irtolam  intcrprcccs  nolUi  voluot ,  ctlam  antc  li- 

quod  hic  diatarde  domlnoliiis  lic  ioterprctari,  tcmcontertatjuniurarlpoirfiin  litem.  Ecbntrarlo 

vt  tamcnidcm  luns  lit  in  quafi  domino,  nempe  autcm  verifnmam  circ,  quod  nos  defendimus. 

Vttutores  velcurttorcs  comprchcnrfat,  quari&  nunquara  in  litcm  iurari  nifi  poft  fcntentiam-. 

In  loco  dominorum  fint  cx//^.  ^«i/i<;Ti<«>i»7.^.jS  quia  ncc  vn 


iMttr  tnfr.  fr»  empttr.  Ug.  mtrdnm  ^6.  $.quituteLm 
inff,  di  furt.  Ug.  it  qut  m  puttum  ii.  $.  4fl  ig^ipfi. 
turtnfr.  qutd  vt  *ut  cUm.  quod  m  tutore  quidera 
&  ia  ciiratoribus  futiofi  ,  vcl  prodigt  vcrum  cft, 
quiadexcmplum  tutotum  dantac  pcnfanjc  prin- 


quia  ncc  vnquam  dcfertnr  ^  iudicc,  nifi  pcr  fcn- 
tcntiam  diftiiiiiiuam ,  pcr  quam  ranfi  condcmna» 
tur  rcui  quaiiti  adlor  in  litcm  iiiu  jcrit,  l,fi(ulpd  6?» 
leg.qui  rejlttutrt  C^.  fiipr.it  rti  vtudtc.  Ug.  fi fundiu  i6. S» 
iHvtmlu4tioueinff.dtpigiMr.^eccnim  hs  viiqua^  fti- 
matur.nili  pcr  fentcauacQ  /.  x,§.\.fufr.&l.prox.infr. 


.  MAkcii  Lvs  HbroiS.  Digcftorum. 

^ytor^rcmaciultijquam  pofTidet^reftitucre  ei  n5  vult.  Quarro,vtrum,  quan- 
'  tircseft,anquatiinlitcmiuratumruerit,c6demnaridebcac.  Kefpondi,noil 
clt a^quum,  pretio  (id  cft,quauti  rcs  cft)  litem  a:ftimari:cum  &c  contumacia  pu- 
nienda  fit,&  arbitrio  potiiii,  domini  rci  prctium  ftatucndum  lit,  potcftatc  pcii- 
toriinlitcmiurandiconccfra.  . 


Adl.Tutori. 

R  A  T.  D  V  B.  Cum  tutore  miriiis  agendtim  vt- 
«fctur ,  quim  cum  a!io  quolibct  fc;  alicnx  iniufto 
foftcflorc,  uonfoliim  qiiiainuitus  fHdu  n  publi- 
cum  fufcipcrccoaaus  fuit,  finnllam  hab  iit  fatis 
iuftam exculaiioncr Cnec cnira offi  ium  publicum 
«uiquam  damnofu.n  cifcdebct  /.  videlicel  lo.fupt.ex 
quib.  cdufm/ior.J  fcd  utiam  quia  poflcflionci^i  rci 

pupiilarlsabinitioiuftcaclcgcpetmittcntcn.Kaus 
cft.non  pcr  rapinam,vi  ille  dc  quo  iu  /.  ntcqu^fi  70. 
fupr.dtrti  vi^dtf.  eiurquL-rei  n^n  tanmm  poHjror, 
fuitjfodetiam  vchiti  dominuW.iMrwi«»>  ^G.^.quittt- 
ttUm infr.de fiirt.  tc  vicc  iomini,  vt  loquicur  Vlp.in 
l.ii  qut  inpuitum  1 1.  igntfdtur infr.qutd  vi  tuKlam. 
Prima  cmm  pofliJcndi  ca  if.i  hac  partc  maxune 
fpecta Ji  cll  l.fidoH4l£i6. infr.dedendt,int.v,r  &  vxor. 
vbi  dicitur,  in  Ipccic  uon  v.ildediinmili  Paulus  le- 
ipondct,  fi  rc$  ^  contugc  coniugi  donati  cxtcnc, 
'  Vlndicati  quidemcaspoflc.ibd  nifi  redda:ur,carum* 
flfftiraationcm  facicradamcfTc,  nonquanli  domi- 
HusinHtCiniuraucrit,  fcd  iufto  prccio .  adtoquc 
q'iodmagiseft,caucridcbcrcpoaidcntidccu.aio- 
nc  fi  m.li  q  jkn^i  L-a  res  ln.quu,in<^un.c4ufim  pifiidtn^ 
At  prtfltttt  donttto  ,  quarouis  donatio  prohibiia  5: 
quz  non  valuit ,  donacionis  noracn  non  mcrcatur, 
tumirnm  quia  non  tam.im.ira  ,  nec  tanquam  incer 
inicltos  lus  prohibicr  donationis  iradtandum  eft 
inter  coniugcs,  fcd  vtintcrconiundlos  maximoaf. 
fe*i,  inquitiHcmPaulu$in/.)fj</^«tfi/i8.  ^.fiquM 
»4.m  Quidn, ergo  idcm  dicimus  in  tutoi c  nolentc 
ttlUiuctciejadultijVt  tamca  noniddrco  coadein- 


netur.quantiaftor  in  litem  iurauc.-it.red  «d  iuftum 
catum  prcctum  ,  cum  Sc  iaftampoffidcndi  caufam 
ab  inuio  tutela  prjtftitcr/t,  &  maximo  affedu  ac 
propepatcroo  lutor  piipillofuoconiiingatur,  fi- 
quidcm  tutor  quilibct  feri  .iltcr  patercft  .  ficut  SC 
tutoria  potcftas  vicarta  cftpatrix  potcftatjr.vtplu- 

ribu$docuimusadr//.//er«rr/.innoftralarirpTudcn- 
tijePapinianexfcientia.  Dec.  Nemoinuhusre 
fua  ca.cre,  camquc  iaftoprccio  vcndcrc  cogiiur 
/.  nontnim  ^.infr.rir.dmot.  Ncc  minils  contumaci» 
tutoris  hac  p<rna  iurihurandi  in  litem  punienda 
cft,quimalteriiiscuianibctiaiBfti  poftciroris /iw.ii 
fupr.im}}  tant o  magis  qood  coniunaa  cft , cum in- 
ligni  pcrfidia ,  crcfcitque pcrfidiz  cr imen  ex  quall^ 
lit.e  lutorii,  cum  tutorcsdtntur  pupillis,  vt  coram 
pcrfonai  bo,  ique  tucantur.  non  vt  cos  fpolicnt 
Ug.  qut  fundum  7.  §.  fi  tutor.  v>fr.  pro  tmptor.  tt 
quamuis  ab  initio  nihil  dolo  malo  tutor feccrii» 
cam  rcrum  pupillarium  pofTellloncm  naaasea, 
nunc  tamen  dolo  facit  ,  Sc  pcr  rapinara ,  can 
non  vult  eas  reddcrc  vt  in  Ug.  1.  f.  tircA  t»fr.  de  dtli 
MM  txctft.  nec  bcnc  comparabiiur  coniugi  rei< 
comugisex  prohibita  denacionc  poflidenti,  nc- 

211C  cam  rcftituere  volcoti :  de  quo  io  d-  Iv.  M 
mttd.  Etfi  enim  iuftam  po/riJcndi  caufam  pr«^ 
bcrc  non  potcft  iniufta  donatio,  nliiin  aCaUdj 
Ptmpontm  PbiUdtlpbm  55.  famiL  uafc.  dc  cuiiM 
fcntentiaalibi  fcripfimus:  venim  ramen  eft ,  pot 
fedifl^cconiugcm  rcsGbi  donaias,  cx  volui)U:cdo-i 
nantis,  quod  iufficit  vt  mitiilscum  co  agi  opoc- 
ica  Ug.  dttt  6i.iofin.dtdo)tMt  int.vir.& vxor.  Cluamik, 
quam  valdc  notaudo*  Bc  fiDgularij  cft  Ulc  cafn^ 

in  qu(> 


IN  LIT.  IVRAND.  LIB:  XIL  Tlt.  IIL 


quod  de  ijrrcbasapatur  in  h.ic  legc,qnx  fint  ipfius 
adijltJ ,  &  qiu$  inuitus cogcndus  non  lit  iu(lo prc- 
cio  tutori  fao  ven  Jcrc.  Pi oiodc  fi  pcr  ailionetr,  tu; 
telatadulrusrepofcatitutorc  rcsaltcnas  piita  q  ias 
vcldcpoli  ac  riicrantpcrcsdcf.md>uin,vt  ieiloca-. 
tx,vel  comtrodatjcvcl darar  pignpr',ntiii  arcjuc  dj^ 
ccndum  crit  ilUmari  cis  pcr  luiiu  a  Jan  mli^ 
rcni  oportcrc,  ci\in  hoc  C3'ii  non  li.ibvit  locutn  ra» 
tioq  ix  iuiinurandj  hiiius  ne.  cfli-a  cm  cx^  qi.Ica- 
tcinduxiti  &' qi-afT!  Marccll'ii  cl.  ^antcr  de.*Ur;iC 
hi^  vetbiv,  Cifm (jr contum^cu pumcnuj (ti  ,&etbttfi9 
fatius iomiHiutfTuium  flxtvt^idttm ftt ,  p!>icf.itt  pftitori 
tnlitemiiir*ftdiieni(jfu.  Ne.  cn  inantiu  'cx,.in  .Iijj 
quifquam  prartct  dnnDiniimconlUt  c  ept.tcn  a  ic 
dcbct  prccium  rci  vcndux*,  cu  nf.ixquWq  ic  cl 
modcrator  fit,&  arbttcr  vul^.  l.wrttndnddtd  i,.Cod* 
ttu>}dAt.l.fitmotxttrvi<}.C.dt  lud  &  laUctl.  I  iquccx 
haclcge  omnium  o^^tir.  c  pr..batur,licin.5c  q  lod 
docnimus  In  fiiperioribus,&  ad  fincm  lcj»is  prxcc- 
de-uis  non  dcferri  ii<fi  itai.dum  in  li.cn  ^  iu  Jicc, 
nifi  per  fcntcntiara  diQinitiuain  ,  iunt.insicon-' 
demnat  rcum,quaatiadlor  iii  htcm  iutaucric. 
9.  lAvoLENvs  libro  if.cx  Ca(](o. 

CVm  furti ngitur:  iurare  itaoportcc,  tanii  rem  fuifTe,  cum  furtum  fa^fhini 
fit  *  nonadiici,  eo plHrtfve  ^  quia  qux  rcs  pluris elljVtique  canti  eft. 

l.  Cunt  farti  pauciui;b'js  abundaccaoribiis,quatn  vcibis.-pam 

"R.  A  T.  D  y  B.FuniadiopcenaUs  cfl ,  cilm  pcr    p  x.cr  id  quod  vctiurisiufiufa"dumniilliimcn,vt 


)n  dpmJnus  re  fiia  carerc  cogitur iudo  prccfo, 
]jcct  intc:ueniat  dolus  poflidcnt{s,nolentis  .ubi- 
trio  iudicispaierc,atcaufa  donatioois  ctiam  iniu- 
&X  &  pcohibicx  non  cH  fimihs  tutclx.quz  ipfa  pet 
fetutoremoblig-it,adrcs  omncs  pupillaresfinita 
tutelarcditucndas.  Meritb  igitur  condcmnandus 
efl,n  non  reftitiiat ,  quanii adulttis in  litcm  iuranc 
xif,  ncc  taniilmfi  pcc  dolum,rcdcciamfipcr  latani 
culpam  tutotista  rcIUtutio  dcncgecur  /.  z.  &faff. 
Ofli  fir.Scmpcc  enim  pop illi  mifci cndum  cll ,  qai 
Bon  cligit  fibi  tucorem  ,vt  minor  curatorcm  vcl 
Qiaior  quilibctprocuratorem  :  fed  iocidic  intuto- 
vt  elei^antcrPapin.loquiturin  l.vlt.ittfT.rtmpHpiB» 
fitlu.fir.  Mal^tamen  Bartolus  lcgishuius  rationcm 
cxcopctit.qu6dadiotuiclx  fit  bonxfiJci,quafi  in 
omnious  bonx  fidci  af^lonibus  italus  fic.vcin  li- 
tcm  iurati  oportcac :  quod  tanicn  non  ica  cH ,  nam 
peque  inai3ionc  cx  cmptoquxmaxime  bonxfi- 
dei  efi»iuracur  in  litcm',  ncqueincontrariisiudi- 
ciis ,  ncc  dcniquc  in  cxtcris  in  quibus  iStot  fuam 
Vcm  non  alieram  rcpofcJt.vtdocoiDius  aJi.rn 4^.-0- 
Itibiu  ^-fafr.  Ratio  igicut  cot.'(  ex  eo  pctcnda  cH, 
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«am  a£koc  non  icm  ipfam  furtnru'ntia(flam,fcd 
pccnam  duncaxat  pc-  fcquatur  l  Jiprafure^.f.  i.infr. 
dt  (tndt^.furt.  l.qut  vm  48.X;/ prittiip  iji  pwnort  54$. 
(Mm  jurtiiHff.dt  furt.  Eigo  non  po'.cil  tncaiuraci 
in  htem,ci\.n  non  iurciur  n:fi  ad  rcm  ipfam  iiicm« 
iqucxdimaiidam  l.i  Iprox  fupr.  A  idc  qubd  f.utia- 
i^to  hcuti  \  ornalis  iia  Itridiiiaris  e  l ,  cum  adiioncs 
omnes  pccna'ci  finti^tii^x,  idcoquia  pcenx  odm- 
f»  fiint,  il£  confcqiicntcr  intcrprctationc  mollicn- 
dxpotii\t  quimexafpc  a-^dx  Ug  ptnult.infr.itpten. 
AcqutinaLiijnibus  Uriiftis  nunquam  iuiacui  m  li- 
tcm,  r.ifi  ciimprxctfa  imponibil:ca'>impe'iii,nca- 
Jitcr  zftimari  lis  p>>ffic  ,quam  pcriufiurandum  in 
litcm  vt  in  /  inttliion  hus^.vtrf.pUite  vbi  dixiinusyti^. 
tc  in  l.fiqHdndo  ^.C.vndt  vi.Obhisnimitum  caufas 
putanc  plc;iquc  non  dc  adlione  facci ,  quzmcre 
pcrnalis  c(l,  fcddc  condi&ione  furtiua,quarem  i- 
pfam  pcrfcquimur,  intrltigihanc  lcgcm  dcbsrc  a- 
Ji;  vc.-d  lam  de  condiclionc  fiirtiua  qu^m  de  a- 
ikiouc  filrti,fc  J  co  fcnfu  vt  non  fit  hoc  iuliurandum 
in  litem,ncc  adrcdionis ,  fcd  quomodo  vocant  vc- 
xitfttis,  quodhabcrc  locam  dcbcatptopterdolum, 
iteinopiam  auc  dif&culcatem  probaii.-^nis  vtin  ir. 
jlgni &  l.tmtHiombw &  iii d.l.fi ijiudo  ^.Cvndt  pi.  Ali  j 
l^Miique  cum  Haciolodii\inguunt  ,anturti  agatur 
^condiiflionc  iartiua,vt  priorecafunon  po'fi(ia- 
xadln  litemiurcinrandoadfcdionis ,  qoia  in  poS' 
nali  aiSionenullumpoifitintcrucnirc  pra;ccp:um 
iudicis  dc  rereftitucnda ,  nec proindccontumacia 
vlla  furis  in  non  parcndo  iudici ,  ob  quam  contu« 
maciam  iuraci  coniracum  in  litemoportear,poi- 
itctamcn  i  urari  iurciurando  vcritatis  propterdo- 
lam  £c  diSicultatem  ptobationum,  fi  resfurtiua 
non  apparcat:  poficriotcautem  iurari  poflu,fi  rcus 
condidionc  rurciuaconueotusijiTusfic  remrcfti- 
taae,contcrnnat  i-jiTiim  indicis :  nux  rcs  luriiuran- 
doinlitcm  5t  adfc£\ionis  faccre  locum  folct.  Rc 
aaierofurtiuaai.te  fcntcniiam  petemptacitrado- 
laiB  iurari  nonpoffic,  nifi  iureiurando  vcritatisvt 
in  i.  ytrfpUni  Qjix  BartoU  diilindio  ccite  non 
^      .  Tom.  1 1 1. 


drcuimusad  dd.iit uiiionibm  y  f.iiijm  ctia.T.cll  ina- 
fti  -sncruitinon  pollciuririin  litcm  rat-one  a  Jfe- 
tiionis;  ttfi  c  im  lutio  hrc  mcrc  poeualis  eft,  nula 
vet6cxpai  'C!cI|  cjrfccuroria  nCcirl  tamcr.  poccft, 
a  Jq'iaTi  vfqtie  luinn.am  .if  cJac  d  iplum  vcl  qna- 
dfiiplom  ,  quui  pr.it)  S;  a-  tc  omn  a  limpli  ritio 
conllnua  ur,ex  cuius  ftii  ccrfoIii;scompa  atiot-c 
dupluiu  a  it  qra.iruphimzllin-.art  dtbet.  piniiidc 
ad  xl\imaiio".ein  fuitiiii  cor^joris  xJt  o  furti  >«e- 
cciraiihrcfirici  !acft,  quriticsiurc dominij  dcfcr- 
tiir,  iion  cti3'o  fi  .atinnc  iMi  isv:i:icjtis,rui.c  cninai 
vtilitas  i.la  Coh  dupla  idacll  in  ai^ionc  furti  ncc 
mantfiHi,  vcl  qua  Jruplanda  inad\ionc  futri  maiii- 
fcili,rccundun)di(li:iclioncm  Papinianiin  l.fiiHtit 
vtndidtrt  80.  $.  i.dt  furt.  Idque  cli  quod  idcm  Vlp. 
nodcc  rcribitin/.i«/tfr;r5o.coi.rir.  in  furti  adionc, 
non  idquod  intcrcll  dnplari ,  vd  quadroplari ,  fci 
vcrum  rci  prccium,  id  ci\,  mcrum  ic  foium,non  cii 
aliquavtiliiatc  cxtrinfecaconiuni^um,ncmpc  quia 
id  quod  inteicrt ,  plccunquc  cgrcdiuir  vcrum  rci 
prec:um  l.  t.dt  aftioK.  tmpt.LiM  inttrdt&o  6.vndtvi.v&. 
rum  igitur  prccium  neccOiicio  fcicndum  eft,nectU 
lud  prx^cnstidefl.quodcxcommunihominumar- 
bitrio,&  cxilUinationc  cooQicucndum  fit  Ugprtcis 
Ttrum  G].iidkg.fikii.lfiftruus  ^^.ad  Ug.Aquil.fupr.  fcd 
foi^nnlejVt  loquitur  Vlpianus  in  l.mUgt  61. }.  i.  ai 
Ugfiihid.id  c(\  quale  quaniumqnc  fucrtt  taxacuni 
a  venditorcprxci^aquantitatc  non  infpeito  eoan 
rcucca  tanti  les  fit,  ve!  plutis  roinotifve,  vt  iam  cx- 
plicauimus  ad  l.indHioniliu \.vtrfpUite  fupr.  Tanti 
cnimvnaquxqucrcsveicfif  for.nalircrcirc  credl- 
tur,quantivcndipotcft  ifi<]Ukv\ori  ^i.^.ptnArfr.i$ 
furtd. \%  fi ktrts gi  SC.Tribtll  iin  uufe  1 6. i  dtm  ?om- 
ptnim  fifpr.dt  mintr.  in  cbvjuc  difFeit  verum  prccium 
k  iullo  ifidondtdii  iiifr.dt  dondt  int.vir.dr  tjcor.  Pocr 
cb  huc  iplum,  id  c.t,quanti  retfurtiua  rucrit,co 
'  tcmpofeq"io  furtum  fadum  en(adillud  enimprx- 
cisc  tcmpus  rcfcrcndi  xnimattoell  ,vt  hxclcxair, 
quoniam  ab  illo  inftanti  poena  dcbcri  co;pit ,  qu;s 
ex poit  h\ko ,  Dcc  a»igcii  pocuic,  ncc  roinuijtax»i^j 
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iutn  fer  uifi  irindum  aftotii  «tafiicmqQe  do 
«ninl.qui  futtum  pilTastft.non  Yt  «iHmationimil- 
lam  ta  iiXum  rei  fuz  quafi  venditz  Confeqiiatat 
(neccnim  fi:«ftimatro harc adcontrahcndamcm- 
ptionc.n.vt  ncc  in  /.  tflimdtts  50.  itifr.folut.mgtrim.l.fi 
ifUtr  ii.C.it  mJot  Cu  nctiam  poltqjam  a^lorpoe- 
ramduplivcl  quadrupli  fucntconlcoutos»  r*luam 
h  ibiturus  fit  vindlcationcm  d.  f.  citmfurti.qui  pro- 
pofica ,  G  fuc  ( aut  furis1icrcs,aliMrTeponcflor,quiti- 
D€t  iunUiudicisrcm  rcftJtucre  volcc,oon  fit  dorai- 
nas  rcmruamvciiditurut,  eivccatiturusautn  no* 
Ict ,  tunciteram  rcm  fuam  arftimaturus  6t  domi- 
tius,e6qu9precjoquodiprcdixcrit,rcm  fuain  vcn. 
diturus)  led  vt  Jupli  vel  quadrupiiratioioiri  poflirk 
Ncceaimobid  folam  qaodpcrai^ioncmfurtind 
cogatur  d  jminus  rcm  fuam  vendcre,  me'ior  ipfrjs 
condicio  Beri  dabet.vt  res  minoris  xflinjetur,c  i\m 
fn  adlionc  ip£a  farii  non  pofiit  fiir  cdc  fauorabi- 
^ior,  q-i^miiTindicationc  cuiudibetpoflciroris  c- 
xcmplo  conuenifCtur.Necrurfus.quod  vcrum  prc- 
cium  duplandum  elTc  fcrlptum  ed  in  dJ  ui  fmtifi' 
ttn  dthti ,  vt  cxcludaturiunurandum  in  litem.quad 
nonftt  vcrum  piccium  quod  at3:oris  iuiciuiando 
rixaiur.Nam  imo  verum  cll  ctiamquod per  ivfi  i- 
taadum  uxitar>  cum  rcs  oon  plurisfiar  per  hoc, 
fcd  contumacia  vcl  dolus  poflclToris  aut  furisilli- 
nicturvlctarci  piecium  l,\.fufr.&  l.fr$x.frtctd.?i- 
ceorquod  vult  Bartolus,  inad^kioaefurtinon  poflc 
K<limaricontumaciam  funs  .  quia  nullum  in  ca  in- 
terjcnita-bitr  um  dc  icicdnncnJa ,  fcd  dicozfli- 
maridolumdebcrccum  noi)  fiat  furtum  fine  dolo: 
fufiicit  aaiem  aheruiram  intcruentrc,  aut  contu- 
niaciam  qux  iine  doio  nuniquamcil,  ant  faltcna 
dulum  qu(  aHfqae  contumacia  efle  potciV  l.i.infirt. 
fufr.  Etl  ergo  hxcafus  noiand.is,  in  quoiuraturin 
liicm  ,  nou  ab  alio  quidem  quam  a  vcro  domino, 
{tA  ta.nen  ctiamifquiiutat,  mar.cit  dominus  rei 
rux,aecidco  fi>'  ca  cartturus  odio  fcilicct  furis ,  cu- 
lus  dolas  non  f^tis  pcr  aftioncm  fucti  ptrnaicm 
|>uairctur,  fi  inxfllmandarc  iurtiuaadduplivel 
quadrupU  rationcm  ineundam ,  dolus  illc  non  mi- 
nils  xdimarctur ,  qu<imii  vindicatione  agerecur. 
Malacrgoetiam  edratioira,  qaa  mouctur  Barto- 
]u,  vt  neget  in  af^ionefurtipoiTciarariin  litem, 
quoJ  iHillam  admittat  a3io  illa  coniumaciam, 
quaii  vctb  non  futfictacadcirc  doium  ,  aj  induccn- 
dumiaGurainm  in  litcm,qnl  ccrtHofficit,  vt  dixi- 
mus :  nam  nec  in  bonx  (idei  iudiciis  arbitcium,  aut 
prxccptum  vllum  vnquam  intcrucnit  dc  re  reiii- 
tucnda,  dcta.r.en  in  iis  non  miniu,  qu^minarbi- 
trariis  iuratur  in  licem,  quoiies  rationc  dominij  de- 
feiuntur.vt  diximus  ad  d.l  in  ailiomlm  fupr.Conui- 
zius  eiufdem  Bactoli  et ror  in  eo  eft,  quod  putat  in 
condiAionc  fartiua/i  rcs  ron  pcrterit,anrc  fcritcn- 
tiam  iurati  pufTc  in  Iitem,ii  prqccflctit,inqait.prz- 
ceptum  f^c  rc  rc(litucnda,quodico$contcmpferit. 
Namcilmfurtiua  (.6HiAiont(lr^l  iaris:vt&  c6. 
«J^Aionesomnc  ,  v)n  a  ite  n  a'bi(i»ria,mulro  mi- 
niis  tn  ca  vllum  m  cincniic  po'e't  arbitriuni  aut 
prccepiii,  vt  ip'c!oqui'ur  de  re  ledituenda,  quod 
nec  in  bonx  ^Jci  a^rti.xiib.is  imc  ucnit.  Idcuque 
duplcx  ab^rdum  cH  d.*e  e,  inconJidlionefarti- 
liaiurariinlitem«  qaod  'ufquam  fcTi|nume(l,iSc 
Inrarirationc  iMa ,  q  lod  in  condiflioncfartiaa  in- 
te  aeniac  prxcC|n  im  iudicis  dc  rc  reftituenda.£ 
coacrarioenii-n  tcAl  proccd<t  ludexaJ  Licemxdi- 
mandam.  vt  in  cz  e  is  omnibut  tim  bonxiiJei, 
Siaimftcii^  iaru  a^ioDibus^neque  quododiofu- 
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ris  eacondi^lio  competat.  &  fingulari  qijodim  iii? 
re  exemplo  vindicacionis  noadetur,niii  domino 
/.i.<i<f*wi*5/tfr/.faccrcpotcrt,vt  ioca  quoquenon 
minus  quam  in  vindicatione  iu'ari  in  Iitcm  poiEt» 
Cum  non  idcirco  vtriu^q  jc  a£tionisiui.^  confun» 
dcnda (inc, 5f  fufficcredominodcbeat  ,qubd  ele- 
Aionem  h«bcit,  riram  vindicacionc  agcreiralit 
anfartiascondidlione,alitcr  enimatquc  alitcria 
vtraque  lis  xftimatur  >  in  vindicationc  quidem 
quantiadlnrin licem  iuraucrit.narbitrionon  pa« 
tcatar  iudicis  rem  redituiiubcntts.Incoi.diciione 
vcrb  furtiua  quanti  plurimi  rctrorfom  res  fuit  i 
dic  fcntcntix,  in  dicm  vfq^  c  Hiiscontcft.irx /.a-^. 
tiuifUnt»  vtfr.dt  prtBM.dthS.Uinrtfurtiu*^.f.i.&l. 
rlt  d<»iK/^/i/rr..\l.oqui(ic.iJc.Din  vtrjqucadlio* 
nc  ficretlitiixliimatiopcf  fcntentiaro  &  condcm- 
nationem,f  arilm  abellct  quin  vna tantiim  .itflio  cf- 
/c  vidcretar :  quod  abhor.erct  ^  pioj^^ofitolcgifla- 
toris  ciuilis ,  qui  duabus  iftis  aflionibus  lii^i  coti- 
Ctariis  &  incomptlbilibus  furcm  tcncii  voluir, 
non  aliaraiioDcqiiammcio  ipfiusodio ,  vt  ic(ip(& 
c(l  iii  §.Jii ttdqutlujlit.dt dUitrt.Et  vcfutamcifi is  qul 
condiftioncm  furtiuam  cxcrcct,  iitdominus&  a- 
g.it  quia dominus  cfl,non tamcn  agit  tanquam  do- 
minus  nec  vl  domiiiij,  vt  tcptchciifores  uonii  tr.a^ 
li  loqiiuntur ,  fcJ  potius  lanquam  non  dominiir, 
ciim  ad  in(^.^r  aharumcondidionum  rmniiim  in- 
tcndac  dan  fibi  tcm  opor:cre,ac(i  nonciTct  domi^ 
nu$,&  aciifur  qui  furandocgit  quantum  potuit,vt 
dominium  vcrodomiciocripcret ,  iibiqucacquitc- 
rei.efFcAusdominusfuifTcr.  Sibiergoimputet  qut 
pro  vindicadone  condidlionem  cltgcrc  nialuir, 
allcdliis  fortaiTc dulcc Jinexflimationis  illius qtiatl 
plurimi.qiizcxtra  caufam  legis  Aquilix  in  fola  c6« 
di&ionc  furtiua  locum  habcc ,  ncccaufaripoieft 
pcr  condictionctn  futtiuam ,  zquc  ac  pcr  vindica- 
tioncmticri.vtcogatur  inuitut  refaa  carcrc,  ram«^ 
quc  vcndcre  prohtis  xfttmatione.  Nam  prxtcrid 
quod  non  itu  cft ,  quii  condidlio  non  pctimit  vin- 
dicationco:,  ficut  nec  vindtratio  condidtioncm,  vc 
poftc^  dicemus  cx  l.ti  qui  ^.infr.itfurt»  non  id  agit 
qui  cx  condidioois  fiirtiiiz  cauia  iitis  xflimatio- 
ncm  confcquituti  vt  rei  fux  dominium  amittaTa 
quodquafi  nondum  habcat,infe  aJhuc transfctri^ 
poflulat,  &  ideo  iurifiuraJi  in  liicm  bcncficiu  im. 
plotarc  non  potcfl,  quod  vtiqiic  probabilitcr  con- 
cedendum  ei  cflct ,  (i  condi£ho  furtiua  vindicatio* 
ncm  tolieret,  ciiifqnc  loco  ccderct;a!iu$  ncc  lcuiot 
eiufdcm  Barcoli  crior  in  eo  cfl ,  quod  ait  in  condv 
£^ioiicfur(iua,(iresperietitante  fcntcntiam  dcra 
refliiucnda  lacam  ,  iurari  qnidcm  polR- in  litem 
contra  furcm ,  fcdiureiuian  Jo  vcritatis,obdnlani 
inquit,  &  probationis  difficultaccm  feJnon adie-. 
dionis.  Diflinguete  enim  dcbuit  non  an  rcs  pcrie- 
rit  antc  moram  aut  pofl  moram  vt  in  i,  l.  ind{li«n'u 
but  rtrf.pUni  cum  fur  fcmper  moram  ficctc  ifitcl- 
ligaiui  /.1»  rtfuritud  8.5. vlt.i!?  l.vltJt condtn.furt. Sei 
vtrum  antc  liicm  conccllatam,  an  poOcjili  antc  li- 
temcontcflatam  iutari  iolitcm  poteli,  quia  nequc 
impunita  furis  morae(rcdcbcr,neque  potcfl  iudez 
Cncdclationc  iurifiurandi  xflimarerem,quz  noa 
extat,nam  &:idcm  in  quolibcc  alioflridtiiuris  iu- 
dicio  contingerct  re  poft  moram  perempra  diS, 
Vtrf.  PlMi.  Si  vcr?)  poft  litcm  contcflatam,&  anie 
frntcntiam  res  furtiua  pcricritt  qui  cafus  cfl,  quem 
Bartolus  tradlat ,  falfumeil  qaodillcvultiuratiia 
htem  hoc  cafu  po(Tc:cilm  aUaiatio  fupcrltt  iodera- 
nlutis  adoriprcftandK^zftimatafcUicet  rcfutti- 
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lk«  quantl  plurimi  vnqaam  fuerit  a  die  niortis  In 
'  tetnpusvfq.  rcrrorfus  computandum  litis  conte<- 
Aitzyi.lM rtfurttUM  S. (LLi.j.qiUfuSdtpruiMt. 
dibS.  Quae  arllimatio  qualit  &  auanta  fueiic  fcirl 
optim^ciiamcicraiu/iurandum  facile  poteft.  Scd 
graaiflimuscam  Bactoli  qu<^m  Accarfij  omniumq. 
interprctum  ettor  illceil,  qaodpatanca&toncm 
furti|de  quaColahic  Uuolcnus  loquitur,profarti- 
ua  condidione  accipi  etiam  poiTc  &  dcbcre.DifFe* 
runt  cnlm  toto  gcnercicum  furti adio  (itcrimina- 
HsiCondidio  autcm  furtiaaciuilis,  n6  minils  qokm 
cztcrz .  llla  mcre  |-aenalis,hzc  vcrJ)  rci  pcrfccuto- 
tia.lUanec  hcicdi  dacur,nccconcra  hcrcdcmfuiis 
§jmnaMamtnftaMf*rftt.&  ttrnftrjia.  Hrcdatur 
&  hcrcsli  &contra  hc  cdcai  furis  l.^M  ctndtB  fnrt. 
'  Iliadacurconiracumquoquccuiusopc  &conrilio 
/urtum  (iStam  cH.-hacc  non  datur  Lfrttnit  6.M4.nec 
znoueri  debucrnntex  eo ,  quod  idcm  nofler  lauo- 
knusfciibit  inl^ifttri^i.  inftmif.  infr  dtfurt.  G  is 
cui  commodata  res  crat,f urtum  iplius  .idmircric,  a- 
gi  cum  eo  pofTc  &  furti  &  commodaci ,  &,  fi  fiirci 
adlam  c(l,commodati  adionem  cxcingui^fin  com- 
modati,  adioni  furci  cxccptioncm  obiiciendara, 
qujlt  aftlonem  facti  eo  quoq.  loeo  lauolcnusdi- 
zcric  procor)di<Stinncfurtiua ,  rc  alioq  lin  pugriec 
ex  dtametroilUIcxcam  Itg  rticmmunu 45.  &ftqq. 
»a/>.fr»)tti«.  vbicx  Vlpianofcriptum  e(l  pcr  a6tio- 
ncin  pro  focio,qu«  concunit cuaciionefurci,  non 
loiliai^ioncm  furci,  nccconcra.Iden:q.in  omnibus 
boncfidei  iudiciisdiccndum  elFe  ,  feJ  fi  ex  caufa 
farciuacondixeio.cciraccadlioncnpro  focio,niii  fi 
pluris  tneai.ucffit.  Nametiamfi  mclius  alii)ddici 
n)hilpoire(,dcqao  videbimus  a  l  d.lrti  ctmmunii, 
Riallem  fatcripagnadc  in  hac  quzftionc  Iai:o!cnH 
cam  y ipiaoo ,  qu^n^  fcrdam  illam  &  nominum  & 
rcrum  confufionem  ind<>ccrc,vt  adlionem  funidi- 
keric  lauolenus  profurtiuacondidlione.  Nam  & 
diiTcnfiffc  in  illa  quartione  vetcrcs  lureconfultos 
«percc  fcribic  Paolusin/.  quiftruum  ^^.iMpTituip  infr. 
dt  obhg.& «^.quz  fumpta  c(i  ex  hbro  fingulari,  qu6 
ob  cam  caufamconfcripfitde  concatrcntib.  adio- 
nibos,  in  quo  vcrifimilc  eft,  illud  potiflimum  tra- 
diaait,plutibat  dceademreconcurrcntibusadlio- 
nibus.an  &  quando  altera  pcr  alicram  tollatur :  aic 
coim,fi  c|uis  fcruum  .ilienu  iniurio^c  vccbcraucrir, 
cx  vno  illo  fafto  cum  incidere  in  lcgcm  Aqulliam, 
&'  in  adlloncm  iniuriarum,quoaiam  iniucia  cx  affe- 
4ftafiaCicfamnumvcr6cxculpai&  td  eonon  dubi- 
cari  quin  pofSt  vcraq.  a^io  compctero,  fcd  quof- 
dampatarc  alcera  eleda  alceraroconfumi.  Ahot 
ircro.in  qaorum  nuirero  forralTe lauolcnus fuJt, 
perlegis  Aquiliz  aftionem  iniuriaram  confami» 
quoniam  dcfiitbonam  &  zquum  cflc  condemnt- 
ri  eum.qul  iam  rftimationcm  prxftirerit ,  cum  In- 
Juriarum  uAio  tota  fit  cs  bono  &  zquo^fed  fi  iniu- 
riaram  antdadum  cflet,  ceneri  eum  ex  lcge  Aqui- 
lia  ,  cuiiis  difHn&ionis  partem  priorcm  Paalus 

frobat,  fed  podcriorcm  omnino  improbat,fiue 
aulas,fiuc«qaod  malo.Tribonianus  vcrbisillis  fe- 
quciuibas ,  ade6 vidcnturmihi  parum  clrgantia,& 
Ttiboniano  quim  Paulo  digniora ,  Std  btcftnttntid, 
itt<f3k.^prdtortm  iiibibtnd*tfi ,  ntftinidqutd  smfUus 
tx  Ugt  AqutltM  ctiufttitydgitur.rMtionAhilm  tt/iqut  tfl  tsm 
tubnitti  ftnttnttdm  vt  ItctM  ti  qu*m  volutrtt  Ailttntm 
friii  ixirctrti  qued  tuttm  Mmpltut  in  Mlutftttumhoc 
lx<fai.Ex  qao{ei^aitur,vt  fi  plus  fit  inadinnepriils 
ptopufita  confumatur  ahera ,  vcl  ipfoiurc,  vcWal- 
temquodcit  taciat,pec  czcepafiacoi>Doafoliim  £ 
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vtraqae  fit  poenalis,  vt  In  excraplo  fuperlore,  fed 
etiamfi  vna  pcrnalis ,  altera  rci  perfccutoria ,  vt  ia 
excroplis  aliis  dc  quib.in  f,  nuncittoUno,  ad  fincin 
vfq.  lcgis,  vbi  finc  dubio  retincnda  cfl  vctus  leaio, 
quz  habctncgationcm  in  illis  votbis ,  ftd  vtrim  tjl 
ntn  rtmdntrt.  lcquitur  cnira  ratio  per  ncgationena 
quoq.conceptahisvcrbis,9«uyffiipli4fc«<tt  &  fint' 
flo  fuiduHo  locum  non  bMbtt.  Qyaro  negationem  qul 
tollunt  vcprjccdcnciumvccborum  lcdlioncra  qu* 
in  p4nd.Flor.  adfirmaciua  c(V,plus  ccrtc  Pandedil 
Florencinistribuunt,qu^miuris  rati.int.Scd  de  hic 
omnibus  dicendum  cric  lacius  .1  'i  d.i  rtt  communk 
^,&ftqq.vfqutud^\.tnfr.pTo  focto.  Hoc  tamcn  atcin- 
geiecoa&i  fuimus ,  ne  quis  pacec  lauolenl  fenccno 
tiam.ctiamfi  cum czteris  pugnct , omntno t atione 
dcflicuitnara  ciimaditiocomnioda:i  fic  bonz  fidei* 
in  omnibus  autcm  bonz  (idei  iudiciis  condcmna- 
tioncmcx  bono  &zquofieri  oporteat.confequcni 
efle  vidctur,vt  pccadlionem  furtiprius  propofitaca 
finiatur  &  tollatur  ipfo  iure  ,  quia  bonutn  &  z« 
quum  non  eH  itcrum  condemnarieum  ,  quiiam 
duplum  vel  quadruplum  eidcm  adlori  pratftiterict 
quamuis  fi  priu5 adum fitcomraodati,non zqu6 
rolli  pofllt  ipfo  iare  a&iofurti,  quznon  vt  illa  es 
bono  &  zquo  eft ,  fed  cx  ftri Ao  iure  lcgis  u.tabuU 
Idcciquc  exceptioi  cm  co  calu  ncceflariain  clfc  la- 
uolcnus  quoqucvcluit.  Ncc  aliudPauli  iudiciuttt 
fiiit  in  adbionc  lcgis  Aquiliz  concurrenie  cum  a- 
dlione  commodati.vr  appaiec  non  tam cx  d  Lquiftr' 
uum  quamafuperioribusverbisTfqueaJfineai  le- 
gi?  Tiiboniani  potius  cflcarbitror,  quamcx  ifti 
nihitomtnm  4 8.    l.ftd  Mdtont  j  o.^»  foci» ,  vbl  diftio- 
guit  illc  hac  partc  adlionem  lcgis  AquiUz  ab  adUo- 
rc  fjrtijVt  fi  concurratadliolegis  Aquiliz  cum»-' 
dionc  pro  focio,  vcl  alia bonz  fidci ,& priusagaJ 
turadlioacbonzfidei ,  non  alitercondcmnandufi 
fit  rcus.quim  fi  ab  aOione  legis  Aquiliz  hbcretur* 
quoniam  vtraq.a6t;o  dcturacl  rci  pecfccncioncni, 
licet  adio  lcgis  Aquiliz  dctur  ctiam  ad  pcsnani 
propter  repctitioncmprxccdcncis  tcmporis,  quo 
rc$  pluris  fuit  aut  efle  poruic.  Sccus  fi  concurrat  a- 
diobonz  fidcicum  adioncfurti,  quctotaadpce-' 
nam  dumtax3trefpicit,nonctiam  ad  rcipcrfecu* 
tioncm-.quamdiffcrcntix  rationcm  lauolcnusnoit 
fatis  fubcilitcr  pcrcepiflc  videtur,  vt  nec  aliamulrA 
quz  Paulos  diligentius  obfcruauit,  &  proptcr  quae 
vidcas  cum  paltima  lauolenodiircniire.Czterdni 
fi  priils  a&um  ficlcge  Aquilia ,  quam  adtionepro 
focio,  vcl  alia  qtiz  fic  bonc  fidcl,  non  ncgat  Patiius 
adioncm  booz  hdci  hoc  Iplb  confumptam  &  fiiu« 
tamclTcquod  &  difcrr^fctipturo  cft  in  d.  l.  qui  ftrm 
uum  $.W/(>n.R.ationeilla,quaroatculimus,quod  bo« 
niim&zquum  cfledcfinat^adhuc  tcneri  eum,  qiii 
zftimitioncm  iam  przftitit,nifiponcresinad^iona 
bonc  fidci,quz  pofterior  proponitur,amplius  ali- 
quideflc,  quim  quod  cx  legis  Aquiliza6llonea« 
^orconfecutus  fit.  Nam  fbri^  fi  plurls  cius  intet« 
fit ,  cum  cios  quod  intcreft,ratio  nulia  habcitur  ia 
iudiciit  ftridj^is  ,  quomodo  habetur  in  iudicii» 
bonz  fidci.  Nam&cadcmdiftindioadhibetur,(i 
quando  a&io  aliqua  bonz  fidei  concurrac  cuia 
condidUone  fartlua,quamuithzcqaoque  fitme-^ 
r8  rei  pci  fecntoria,&  nolla  ex  parte  pcenaHs  lf}i-fti  ■ 
fi  txcuufi  47.i»/r.^r»/«r(f  ,taractfihanc  diftinctio- 
nem  haePaulus,  fiucTribonianus  prztcrmifcrit» 
in  diSlqui ftruum  $.i.vbi  fcribit,  fi  is  cui  rem  com- 
raodaucro  eam  fubripucrlt,  tencriquidem  cumfle 
commodatia^ioncic  cddi^iooc^fcd  aircxa  a^p« 
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«iealt«rim()fcrftol,4iit  ipfoiuffe,  aatqabdcftetr.  tif,  Quod  minui  ccrt^  rairandam  cft  ,  fi  ponii 

lius,  perexceptionetn',  q  lod  cu.n  non  idcm  rc-  nul'amdum  cx  vindicatione  fcciuara  condcmnax 

iponruroi  Paulas  fjerlt  in  adk;onc  furti,  vi  conftat  tloncm  ,  quod  lcx  pooir.  Scd  quid  <i  fccuta  fit 

et  iiiUi^.  CeiiStlonc  appireccum.prudehrcfqae  condcmnatio,  &  ador  qui  vindicauit ,  ncn  rem 

Cxteros.aAloncmfurtiacondifttooe  furtiuaino-  ipfam  recepcrit  aibitrio iudicis,  icd  quanticxca 

'  frjnibiis&ptfromnia  dilHi:ix  iF:,  nes  minusUuole-  ca-ifa  in  litcm  iarauerii?  Hoc  ve.  bcftquodnoa 

ram  <jum  czttiOi,  vt  nonmagisadlionerafurti  facilc  polFam  w.hi  pcrfuaJcre  ,  vt  nihilominiii 

proCondtAionefurtiuft  vnquam  direrint ,  quam  falua  ei  (it  condh^io  ,  ciltn  tamen  poft  fcntcn- 

condi6^ionem  fortiuam  pro  a6kione  fiirti  :  qu6  tiam  difhniciuam  >  &  iuHuraiidum  pitclbtum 

J)ertinettcnd4  qactotahrcnoftrtdtgrcffiio,  i»m  fupradido rcmcdio locas  rflc  nonpoflic  .Anaon 

qiiod  plerique  interprctum  ad  eandcm  errorcm  cnim  fatis  rcm  reccpit,  quipro  reconfccatus  eft 

confirmaiiduinproferuntcx/<j.<i^9./<j.«<W(pii  poc.iT  nomine  tam  magnam  eftimaiioncm.'  leg. 

j4,^.qudlutr^0i6.tfd  ttnUfurt.&txUg.i.f.vliim.fu[iy.  vttu».  dt  ^auff.  Scd  magis  miror  quod  fcquituc 

fUMt.  cdUpon!fi4bui  lidiculumefttcijiii  inomnibat  tn  eadcm  lcge.  Quid  fi  tx  wjtUiiuHtd*mH4tus  m- 
t    '              |js  locis  apcrcilfimi  fcpirctur  lAto  forti  icondt.       rtm  tfiimttiontm  fujlwuertt  ,  effido  tuduit  tjut  d$ 

Aiane  furtiua.  Quainqiiam  non  poftam  difiimu-  frepmtMit  mgKefnt  lentinm,  vt  aui  MbfvluM  reum  , 

^ .  lare,  qahi  mirum  vidert  pol^fit,  quod  ex  Pompo  4ut,quod  magu  pUttt ,  fi  ftrdtus  tffet pttuer  tfhmA- 

fiio  fcript  jm  eft  in  dtR.  Ug.ti^m,^  rem  mcam  i  fti^  ti$ium  refluutrt,  ntc  rtfiuuttur  tt  heme ,  qudtut  tn  li' 

re  fubreptam  vindtcaucro  ,  condiftionem  mibi  tint  iMrajftt  ,d4mnaretur  ti  peffifjr.  Cur  cnim  tjct- 

ma  fcrc.  Namciim  vtraque  detar  adrei  pcrfccu-  Itui  pcumat  coiidittio  viudicuiionem  ,  opc  aU 

/  cioncra, &pe.' vlndicationem  tiatjvccgo  vcirem  rctn  exceptionis  ,  qak-n  vindicatio  con.  i^io- 

cnc«m  iec<piaro.fifureamreftituct,  twl  (i  noletre-  ncm  ?  Niii  quis  ad  id  conftigiat ,  quodiamattl- 

flituere  c^nfequar,  quanti  ego  mea  intctefre  in  li-  gi  ,  furem  qui  ex  condiiSlionc  janinacus  iit.»  xhi- 

teiTiiarauero,atqiieitarcimecqaalihocipfo  vcn-  mationem  foluit  ,  non  iJcirco  viJeri  fadlum  e!^ 

«li;*  dominiiiminfatcmtraniferam,qiitjfcratf»l-  fc  dominum  ,  ncc  fi  rcs  f  ctit  prxici:s  ,  fccun» 

tia  .nihtaJhuceirecond^diiooem^ciln)  folcat  dici  dum  diftinftioncm /ipg.fc«  r«  47. /a/r.  rffrw  pin- 
«]iiod&verilfimumeft,  receptare  fiirtiua  laluam        quia  non  vidctut  emiflc  a  domino,cum  htis 

<jai  iemencfarttaiilinnem  ,  Icd  vindicationem&  a-ftimationem  foluerit  ci  ,  qai  dominus  qiiidcm 

ConJiA-oncm  toUi  /<J    ^»?'»«'«  54.  $  ciimfdrttiH.  fuit,f.d  qui  tamcn  cgit  tanquam  non  domiiiusi: 

fridtfart.  Quidcnim  refcrt,an  per  viodicatio-  quod  fecus  eft  in  co  ,  qui  vindicatione  conuen- 

ficm,  a  ^fiiie  vlla  adionercm  mcam  recipiam.^Aut  tus  foluit  zftimatiuncm  vero  domino.  Hic  cnitn 

«n  rero  meam,an  pro  rciftimationem,  quamej^o  yciefitdominus  ,  nec  proinde  vcteri  ao-pliuspo*, 

ipfe  taxa.icr  .i  ?  Qu bd  fi  tum  qtioque  ctim  faiii-  teftcondidlionemfiirtiuam ,  quz  ficuii  nunquain 

ua  con^lidtioConcurrit  cum  aliaa^^ione  bonx  fi-  compctit  nifi  domino  ,  ita  nequc  dari  vnquam 

dei,  a\ieraaUeramconfamit,aut  ipf  >iure,  autpCf  pDteftcotitradominum»non  magijquimillud  fic» 

*  cxceptioncm.vtdtxiinuicx  diS.Ug.^  ftruum^n.^.  ri»  Vt  eiuldero  rci  dominium  pcnes  duos  in  foll- 

'  ^  mifccnfiirqaecondiJtn.&adiobo-  dum  cflc  poflit  Ug^.S.  fi  duehm  infr.  Centmtd. 

ra-  fidci ,  VI  ibidcm  in  V  vlrim.  fcriprum  eft,  nifi  in  Quanquam  in  coutrarium  illud  facit  pro  Vlj>ia- 

eo  quod  pcr  abcam  ailioncm  ampliui  confcqui  no,  cuius  fenientia  ccttc  veiiflima  c-ft ,  qiiod  ».un\ 

«ftor  potcft  di5./<^./rrf)fr*c««/i47^<'yi<i«.Quaii.  fur  pcr  Kllimationcm  pe;icori  vindicanti  fola^arti 

'»,■      co  magis  diccndum  eft  confumi  furtiuam  coitdi-  fa^us  eft  dominus,taTito  faci1ii\spotcftdominium 

^  oncm  per  vi.idicationem  ,qux  non  nifiadrcm  i!lad  in  adlorem  transferre  intcndenccm  cxfor- 

%     ^  ipfam  (iirriuam  peirequendam  daturf  PrKfertiro  mula  aftionis ,  iUre  iHam  epertert :  vidcturquc  fuP* 

cum condemnatlo q  xfit  ex  vindicuionc.quacar-  ficcrc  adl  Jti,  quod  turti  tcmpoic  fucrit  dominus» 

bitraria  adi:i  cl^ ,  femper  pleniot  nt,quamquzex  vt  condidioncm  futiiuam  cxinde  libi  compcicn- 

.  cond<6kione,  quc  fttid^acft,  vtomniumoptimc  tcm  retlnere  &cxcrccre  pofiit,  cum  nec  doiai- 

'  probatisipfcl>ciisi/i^./«A.f(^Bi.Nififortc  Pompc-  niumiilud  amifcrit ,  nificoaftos,  non folum  pro- 

fiium  dc  co  intciligerc  volumus,  qui  coepcrit  tan-  ptcc  contumaciam  furis  >  qui  vindicatione  cotw 

tilmvindicare,  necdum  tamen  vindicationiscft^e-  uentusmalueritlitis zftimationcm prxftarcqaira 

•  iftarTi  viijm  coi  fccutjs  fit :  ncquc  enim  putan-  rcm  rcftitucre,  fed  etiam  quianec  vindicandine- 

dumeft.  fola  e!e^one  vniuscx  hisadior.ibus  fu-  ceffitaicm  babuiiTct,  fi  furtnm  palT.iS  non  fuiftct: 

re-n  ab  alcera  liberari  ,  vcriim  inteiptetationem  ideoqiic  nec  debet  fieci  meliorcondiciofuris,ob 

haiic  vixpatfuntarvcrbiilla  Pomponij , /*</ um  id  quod  ipfiusfaAo,  &  cx  mcra  iurisneceffirate, 

4/NitFiiiii(<(j|/rm  ,aliudenim  eft  fi  quisccrpcrit  vin-  dominuspriftinusaroitccrcdominlDm  ccaii^usnt: 

^     dit-are.ali^d  vcr6  fi  iam  vindica-ie.it /.iMrHrii/i/rr  11.  £t  ouandiu  furrcm  retinct ,  eaquedominuscarett 

^.lufci/rommu)»  i>//r.d<4rf«ir.p«jf.b.t  tauienfiiadetar  exaliacar.faqa^m  vcndittonJs  voluntarix,  landiil 

hzc  micr|<te.auo  ex  iis  quz  apud  Pomponium  fe-  condidbioncmfaluaro  manerczqaum  cft,ncalitec 

\    ■  ^aiintur,  fi  roodb  Pomponij  lunt,  ac  non  potiilt  pofito  iurcadimamus  domino  vindicaiionc,  cilm 

.TriboDiani  ,qu mag  s puto.Sicenimhabent>/fd  damus  ei  condif^iooem,  aut  c  contracio  adima^ 

poi'fi  diti  effi  19  iuduii  ifui  dt  preprut4tt  cegnofdt  ten-  mus  ei  condii^ionem,fi  dcmus  vindicationf:  qaod 

^tiKri ,  nno';4/(rrr  fiiii<4rrr/?{r((i  (nondumsrgo  prx-  ccrccalicnum  ciret,vtiam  diximus,^  mente& pro- 

cefrcratuiirim  aut  arbitiium  de  rereftitucnda,nec  pofirociuilis  legiflatoris,  qui  duasiilasaAiones  IJ. 

^  de  proprietatc  i|)fa  fuc>at  quicquam  adhac  pro-  c^t  contrarias,&incompatibiIes,odiofaris  indu- 

■  ,  nancinam  )  quMi  fi  condtSttnoH  pttittr  rtmiittrtt.  xic,quopiuribus  illead^ionibusteaeretur  ,  non  vC 

f  -  Ita  a-tmirren  condiAionem  hoc  cafu  non  tolli  i-  clfet  inpotcftate  &arbitriodomiai,  quam  eligerc 

p  o  <are  .  fi:uti  nec  tollitur  adio  lcgis  Aquilie  vellet,vtin  fpccic  l.ciim  jHim76.S.V4ruidtUg4t.u& 

■  rc-  K^ionem  pro  locio ,  aur  commodici ,  ajt  a-  l.quodinhatdtm^.§.tligtrtdttrihutJtR.itiX\x.sc\:i\-^ 

fiam  qoc    boax  ftdci  M.  l^-fd  dHttnc  jo.fr^ff  tcruua  aftjone  cogi  ^r  j^oirct  rcm  furtiuam  red- 
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tcnda  interacncrlt.Scd  hoc  pcrrinet  ad  retincndara 
pofTclAonem, quam  dominusrciquonciam  Cux ct 
tliquacaufanadiuslit,  non  vt  liccat  doraioo,  qui 
egit  &  obtinuic ,  pcciiiicrc  al  amqwc  adionem  qi  i 
ribi  cotnmodlorcm,^  vtiborem  toreputeitcligcie. 
QuoJfaiii  a  iuris  nollri  regulisomnib.  ta-r  aliCf  U 
eftjVtnecodium  furis  pntcri)  couivi.ic  poHc  prrtin- 
^ere.  Eflctquc  liJgccxpeditius<dtcmpeiaro(.n(am 
tcqui,quodfctiptumcl>in<f.  /  tjuif.tiium  vi  qnoi 
mmilsconrccutus  efTet  domlnus  cx  lO'  diCifone, 
id  pcr  vindicattoncm  confcqai  pi  irct, ncc cotnpcn- 
faiio aut  potiu^cowfumptio,  coafuHo  .Jc  immixiio 
ficrc'  haium  aftionum,  nifi  adconcuricincm  vfiji 
quatitatem  d  l  ftifi  txcauft  ^■j.infr.froftci».  Quin- 
qiiam  ncc  hoc  ncccllcdt,  cumoJio  fnrlsqnc  j  U- 
cuit  da^bushis  aftfonJbns  tcntri  cum  cfFcdajnon 
mngisvindicatiotoUipoffit  per  condidlionc.q  am 
coDdidiopcrvindicacioncm ,  vtbcne  V/p.fcripfc- 
rac  in  d.ltiqui,  fufficic  cnim  viti'Jiq.ai5lionis  a!  arn 
.icq.  aliam  clfc  xftimatiDncm  Itg.  i.}.  (juifttum  infr.dt 
priuAt.dtliil.uiCi  ciim  ahcrutra  aclioi.edominu^ re 
Itia  rcccpit.Eo namq.cafu  ahCi  am  quoq.colii  fa-cn- 
duin  cft.cod6fcih'cctiurc,quo  Ci  dominusciiani  cx- 
tra  iudicium  rcm  fuam  rcccpin'ct,vtraqi  e  ilU  a<5tio 
& viud:cat!o5L  cn«:rliftio  tollcrctur  d.l fiptgnort^J^, 
^.lum furtteod.ttt.de f  nt.  Nimitum  quia  vti.iouc  da- 
tur  aa  folani  rci  pcifccirionem.  Inconuenrc  au- 
tcm,&;abiurdutn  ell,  vr  rtui  nliqiiam  pcrlCiji  a  .  r 
is,  quiiam  tam  habcat,  aJcu  vt  dubitatum  li  ;  oc 
catii.an  ipfaqiioq-.ie  fiir;i  actio  fipcfcilct.quam  ta- 
mtn  I  ipcrdic  n.ciico  placuicq  lia  totapcer.aiiscd 
/  qui  V4t  ^H.inpriKcrp.  ttd,  f.-r.Scd  i!lud  notabiiius  cft 
in  (/./.« (jKi.q  jcd  Tiil.'Oniar«us  n-^.tjxfus iurjipru- 
dcrtiz  nu-v.ciio» ,  qunn.  iJlc  li;l  Vlpiani nomino 
inucxitm  rf»  /.  tjtii  r<,ff.'f»frf  ..ulmitnt  ranri  Jair  n.-"i- 
dum  eireiuicmciMiiliioiqi  c  poilcflorcm  homims 
fiirtiui ,  fi  eum  nolu  rcltituc  c  quati  aclor  in  Ittcm 
iurauerit.  QuiHni  cnim  .iduoc?t  cciam  conti  .i  furfi 
aiixlliuni  manus  militar  s  vtin  d.l.qui  rt/lituere  <.  um 
tradecdefure,qui  adhuc poncHui lu ici  furtiux, 
rolitquc  pctcontumac  am  hominemqucm  fubre- 
ptum  habct  rcdituci  c :  an  fottc  fauorabiliorem  fa- 
cere  noluiccaufamfuris ,  qu^maUerlas  cuiuHibcc 
iniufti  poflclToris^Faucr  cnim  efljfiqaisinuito  do- 
minoctiam  iniui^o  prcao  vclit  rem  alicnam  reti- 
nctt:  quodprxcipui  fiiri  Sc  raptorilong^  mif<i\t 
pcrmitiendumcft/wrr  ^fuaft  7  a. fupr.de  rei  vtndu.C  or 
non  criara  addidic  Tribonunus  cx  alia  illa  noua  fua 
iurifprudcntia  , casa".daro  eifc  hoc  ctiam  cafu  a iu~ 
dicc  quantitatem.ad  quam  vfque  iurctur  vt  in  /.  4. 
§  turdrt&l.yfupr.  Scilicet  adea  n  vfqucquam  cre- 
dibilcputailci  iudcx.maiorcm  ficti  poflc  pcrcon— 
dcmnaiiunem  in  fudicio  vindicationi:; ,  quam  qu£ 
irroe^ta  fuifTctin  iudicio  condiAionis.  Fuiflet  c- 
nim  longc  commodiu$,&xquius,quamdomino 
ininngcrc  necefEtatd refiitu^dx  pecuntx ,  quam  ^X 
condiftione  pcrccpiflcr ,  ncc  cnim  icmpcr  ant  -afd- 
cilc  rcftimcndaquanticas  clt  in  nunieraco,  \jl  pcqnc 
accidct,  vt  leflituendx  eiusdifficulrdre  vindicacio- 
nis  exci  citlo  difFcratur,  atq.  ita  ij  fius  c6modii  do- 
roino  ciipiatur.Exquib.iniclligimus.quam  parum 
fibicorftans  Tribonianus  fueritin  peruet.riiliafu* 
lurifptudctia,?:  qua  patiim  fclix  in  prudcntHm  rc- 
fponfis  corrigendis.aut  potius  corrupcdis ,  vt  ro  /i- 
necaufaBartolusad  lfn«Ritnib  »wyi«.difficili  dfxc- 
tic  hanc matcria.  Vtinaaute  ta  veie dixifl'ct,eam i 
fc  tiiraprirautnintelled^aruifle,  no  clFct  quod  tam 
longos  Quc  i.  aobis  lubcscsia  hunc  ctadacutn  cooi'. 


«lereivel  vtriufqueat^ionis  paticondemnacfoncm. 
Atquc  hanc  Vlpiani  fcntentiam  &  ratlonemefTc 
acbitror,  ob  quam  fcripfcrit,  dominum  ctiam  qul 
lem  fuam  a  furc  vindlcaucrir,ncc  tamcn  rcccperir, 
ialnam  habcre  condidloncm ,  nec  iocum  bic  cflie 
tcmperaracnto ,  quod  cxcogltauit  Tnbonianus  dc 
aibitrlo in  rei  vtndicatione ita  concipiendo  ,  vt  pc- 
titoriubeaiur  remictcrecondidior.cm.Efletciuai 
hoc  tempcramentum  squitacis.quod  in  atftionibus 
quidcm  bonsr  ficiei  locumhabcrc  potefl,  vt  in  d.L 
fed  dSvoiH ,  vnde  fortafflscrrandi  occailoncm  fum- 
pfit  Tiibonianus,  iiirmquc  in  rei  vindicaiionc  qux 
tanquam  arbitraria rquiiatis  rationcm  admittcret 
Ifupiptut  ^%.dtTii  vindtcCx  non  aducifus  furcm  exer- 
ceretur.Sedprofarc  inaudituni  cft.vtxquitatis  ra- 
tio  vlla  habcripofric  l.ptn.in finjd  SC.Trtliti.  cuius 
odio  tam  mulca  in  iurc  comparaia  func  lingulari 
iure  ,prxfertim  vcro  hoc  de quo  nunc  tradamus, 
vc  &  vindicatlone,  &condidionefimulteneatur. 
Qubdfi  trbiciiumiudicis  in  leivlndicationccon- 
tra  cum propofica ,  qui  dolofecir,quomini^s  pofli- 
dcrectalc  cflu  nondcbct.vt  uibeitur petitor ei 
caucrc  de  prxlUndis  dictionib;i^  l.it  tjui  dolo6cf.& 
feq.  fupr.derti  vindu.  l.  quod  fi  dola  i^.eod.  (eft  cnim 
iioc  lus  propnuni  poflclfuium  oonxfidci /.^itaix 
fidtt  XI  & ftq.l.fi culp*  63.i«d.)  multo  roiiius  invin- 
dicatione  contiatuictn  tnllicuta  ^  iubcndus  erit 
petitor  condidioncm  furi  lemitierc.  Ergoccon- 
irario,ficx  condudtione  anic  damnaiustcuslitis 
aEftimatioiiem prxltitcric,n  ul  o roin lis diccndum 
efl,  abfolui  f  iiem  dcbc  c  in  ludicio  vindictcionis, 
ciira  alia  fir  caufa  vindicacionis,  alia  cordiiftionis, 
necrei  iudii.acxcxceptio  locum  habere  hic  pof- 
fit,  prxfcitira  ciim  gr.tuior  faiuiafic  condcmna- 
tio,ma  orq.  litis  xftimaiio  in  vindicacionc ,  quim 
in  condidioDC,  pioprcr  iuliurandum  in  litem  d. 
l.qui  reftiiutrtttd.& dJ.vUim.  de  fideinf  quod  in  vin- 
dicarioiic Incuro  habct,  in  condidionc  non  habct; 
Prxteridq''cdin  vindicationc  dnmiuj  vc.utom- 
hc  id  qnod  intcrcfl  pctimris  d.l.quirefiituertyVt  folet 
vcnirc  quotiesiuraturinluctn  /.  i.&  ^.ffpr  hHtit. 
l.pifi. mf.  At  incondiftinrcnun  vcmi  dj  jedfiex  CM- 
U  ^•j.tnfr.pro  focio. Qnod  autcm Trtboniano  magis 
pUcct ,  vt  li  patatus  fit  pctitor  xltimaiioncm  r  clii- 
tuerc,  quamcx  condlflkionc  confccutuseft^necci 
homo  rcflituctur ,  t.inci  condemnctnrci  pofl^effor, 
quanti  in  litcm  iurauerir,  adhuc  abfufdius  vidctur. 
C^is  cnira  vnqnam  audiit  efl^c  in  irbitrio  vidotis, 
qui  in  aliqaa  ad^ione  obcinuit,&  [itisxftimaiio- 
rcm  confccuius  cft ,  vt  quodpetcepic  rcftituat,a- 
liamquc  fubinde  aQioncra  proponat  ?  nam  vcl 
prioicm  aiflioncm  excicendo  rcnunciault  pofte- 
xiori,  vcl  non  fl rcnunciaoit  nullomodo eft  audicn- 
dus ,  ncc  (\  prioris  atSionis  frut^um  nullum  pcrcc- 
petit  d.  l.  ndturdltttr  11.  §,  nibil  comfnutttdtMcquir.peff. 

d.L  ^.i-^i^f  ^  m^Kr.ilA.multomiDUs  fi.am 
perccpcrit.Qubd  fi  non  icaunciauit,ntc  vtramque 
exerccfc  prohibctur,  ciit  iubcndus  lit  icftituctc 
quod  pcrcepit  ?  Scio  pccmitti  quandoquc  domino 
qui  litfs  ^ftimatlonem  perccpic  Ji  bonx  fidci  pof- 
ufTotc ,  ob  .imifram  «ius  fiaudc  poflcfEoncm ,  fi 
poftea  Idcni  dominus  pofTciror  fidus  Publiciana 
conucniatur,  vtaudiendusfit,  fi  pccuniam  quam 
BCticiilo  condemnatl  receperac,vclit  rcftitucte  d.l. 
ft  noTJCulfMG^.iH fiit.  derei  wiw/if.quxctim  hoc  dcne- 
cat  domino  aduetfus  pofTcflbiemjquiculpanon 
naude  pofTcftioncm  amifciat ,  hocipfura  conceJit 
•duuius  cocuiusftaus  ali^ua  ia  pollcirione-amit- 
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inentaHos^tx  qooratn  lc6kioncvkicbn£acil^,inile- 
Stot ,  qu2km  varUs  Tiibonianus ,  & poft  Tribonia- 
euai,  intcrpretes  omncscrroribus  fe  inuolucrinr, 
ciim  cx  vercro  iurifprudentia,  nuib  fai  clrca  iufia. 
fandum  hocin  litem  autdabiun<li,autenandi  oc- 
ca/io  rupcrefTet. 

a  Tdnti  refHijfe  (umfurtu  fdSum f^.Relatione  fd- 
Kcctfa^baad  tempas  admimfurti,ndad  tcpusqao 
«gitar,aatquoiaratur ,  vndcapparcc  clariflim^nd 
d<  c6  Jtdtioncfurtiua  hic  tradati ,  vt  putanc  inter- 
pretct,fed  dc  Ipfa  fartit6kioDC,vt  vcrba  fonat.ncq. 
enim  cftiniatio  rei  furtiuc  in  condidionefurtiua 
cgreditur,vnqaa  rctrorfum  iudicij  accipiendi,& 
liciscontcftarx  tepus  li.Squsjitua^.iifTMM.dtliS. 
nec  proinde  retrotrahltur  adtcpus  funi.quia  odiii 
furisnihil  aliud  potcft  induccrc  ,  nili  vt  a  dicfutti 
inora  fc ci(Ic,&  fcmperrooramfacctc  furintelliga- 
tur  linn  fuTtiu*S.$.i.t.vlt.  infr.dtcoTdUl.fnTt.  More 
aurc  rationuUa  habetur  in  zftimadarc  dcbita  cx 
cotradu  ftrido,fcJ  taium  in  rcdcbita  e.x  cutrafika 
bonr  fi  <ci  L;.^.ftptr  Ttndit0reml.fi jlehlii  it.§.timptr 
pedttortftt iiifr.de dSioNjmpt.nc^.nif  um  in  c6d:dio- 
ncfurcuu  rcsxftimatur,habiu  prxcisehums vcl 
illiustcporisratiune,  quomodo  in  cztcris  condi- 
dionib.S£aftionibus  ftridiiurisinfpicmu  p:zcijc 
tcpus  licis  c6teftacz./.ri'v«  i2./<(pr.iirft.frfif./.p/r.ijj/r. 
decondiS.triti(.l.y$.itt bac  t/ifr.cimod.l.hemine p.mdn- 
ddl.Lfundil iS.dt  rm4t.(cd  f.YJ3.nu  plurtmi  rcs  fiiit  a 
diciiiis  cotcflarz  (i.^.^«4y5fi<.Siccnimaccipi  dcbct, 
&  rcftri)  gi,quod  gcncraliu^  fcriptum  lcgimus  in  /. 
ittTtfurttu*  S.$.t.ir^.dtcindill.fnrt.\icct  Accutfius  ibi 
irai^cocra  fcntiai,vtad  euni  locii  diccrous.  Rat, 
p  V  B  Cumio  litemiuratur,zilimata£lorfuo ju- 
rciucando  quanti  rcs  cft,iicm<].contumacia  polfef- 
foiis  vlira  rei  precm  Li.l.prtx.jupr.hoc  fir.Ergo  qui- 
ti  rcs  cft,&  quanti  adloris  intcteft  eo  icmporc  quo 
iuratur,  non  quanti  res  ar.tci  fuit,  vt  puti  tcmpore 
furti.  Dic.Muhuminccrcft.an  iuicturinlitcadz- 
ftimatione  ipfam.qut  iniufiurandu  deduciturco- 
fequcnda:quocafu  iufiurandu  ai  lepus  przfcns rc- 
fcrendueft.an  vcroobiddutaxat  vtfciriponir.quid 
quaotumq.dupl:indumvclquadrup!adufir,vt  ina- 
ilione furti</./.i«/iwfi ^o.&d.Lji  vtrtdidtro  80.  §.  tum 
tuittm  infr.dt furt. \\oc  enim  cafu  non  ad  aliud  rcpus 
referri  lufiurandum  poteft ,  quim  ad  tcmpusfurti, 
ciim  cxindc  ptcna  dcbcri  ccrpcrit,  vt  iam  fupri  at- 
tigimus,  quz  lamcn  ex  poft  fadlo,  ncquccrcfcere 
poteft,nequc  dccrcfcerc -.crcfccrct  .lutcm  vcl  dc- 
crcfcctctjfi  non  adipfum  fuiti  tcmpus  pr^cijdzfti- 
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mattorcferrctnt.  '\- 

b  Von udiici  tt  plurtfvt.K  A  t.d VB.Tam  mendat 
&pcriuruseftii  ,qui  mtnus  dicit,qu^mfitinrei 
veritatcquaquiplusdicit.  Veritascnim  vntcaeft»  • 
&  in  puniSbo  ,acindiaiduo  femper  confiftii.  Qul 
ergoiuratf>e  ancipitis  perturij  perlculu  fubcac ,  vel 
bcn^certoteire  dcbct ,  quanci  reuera  res  fit,vcl  tc*  • 
puspctcre  ad  fe  certiorandum,  vtin  Liujiurundmm 
&ui  ftcunuu  34.  vtr^c.  quid  tumtn  fupr.tit.prox.\cl  & 
lurcctancirem  eirc,iUudetiamadiiccrc  plurtfvt  il 
rem  plaris  potiiis  quani  minoris  eiTe  fuipicetur^ 
D  E  c.  Nonincurriturpcriurium,  quoties  nonfa- 
tis  ex  veritate  iutatur,  fcd  itadcmum  fia.iilc  anf- 
muspeierandi ,  in  eo quiiurat ,  vt alierinoceat, 9C 
fibl  profit , fallt  enim aducrfarium  oportct  k iuran- 
tc,&quidcm  fcicate  Lquiutrdfft  to^upr,  titfrtx.  Ac- 
quia  is  qui  rem  quspluris  eit  ,miQoris  xitimat,(H 
bi  nocet,  noo  alteri,non  quoraodo  is  qui  rem  plu- 
riszftimar,  qucminorisfic  NuHumergo  hoc  cafa  ' 
periurij  fubeft  pcriculura,  ncc  vlluro  in  rc  ipfa  mc' 
daciuro  ,  lic^t  res  pluris  fit ,  quim  quanti eam  eire 
iuraturo  cft,  quia.  vt  lauolcnus  liicfciibit,  qux  ret 
pluris  cft,  vtiqac  tanci  cft jd  cnim  eft.quod  Grani- 
matici  tradunt » in  comparatiuo  iac((e  poficiuum» 
perindc  atque  in  fiipcrlatiuo.  Piacct  autcm  quod 
cxhac  Icgc  Bart.  in^rt  teftcm  qui^iudice  iuratus 
&  examinacus,dixic  tem  de  qua  agitur,dignam qC- 
fc  ccntum  aurcis,  podc  iterum  csaminari  cx  caufa, 
nccperiurum  eifc,  fitcftificcturdignam  efie  ccd' 
^um  &  qoinquaginta  aurcis ,  quia  nihil  vctac  v- 
crumqucvciumcffc,  necfuntifla  contraria,fcd  di- 
uetra  cdp.  dt  ttfiihm  &  cdp.  cduftm  qu*  inttr  txtr.dt  tt- 
^tb.quod  tamcQ  intcllige ,  nifi  tcftisin  priore  ceft»» 
tionc  adicccrit  di&ionem  laxatiuam  tdniumii  di- 
xcrit  rem  cftc  dignam  centum  aurcis  lanium.  Dl- 
&ioenim  taxatiuacxdudic  omnes  cafns  cztcros» 
non  min  tu diuet fos , qa^ro  conltarios, ncc admi t- 
tit  a1ios,nififimilcs  Li.§.btcd£liofupr.Ji  mnf  fmlf. 
mtd.dixtr.  Idem  Bartolusnotat,&  rcA^  adtc^o-» 
ncmhancc^  p!ut  in  teftiuin  didtisnihit  opcrati.nce 
in  aliis  difpolttionibus  in  quibusidagitur,  vtali- 
quid  cettumreddatar,quiahzcadicdionihil  ccr-' 
ti  habct ,  nifi  quod  rcs  pluris  eft,  quantitatis  autcm 
maioris ,  qazin  eo  pluti  contineiut,  mcram  inccr- 
titadincm  continet :  fcd  fi  nihil  ccrtum  quzraiuc 
poiTc aliquid  operari,  vt  in  /.  tifi pojltrtii.jufr.fiqum 
tdutien.Liiim film  •jG.^.pdttr dtltgdt.  1.  Itatamenvc 
ad  modicura  ,  nonad  immcnfam  quidccfciaiuc 
bdCddie&i^  i$i.dtvttb.fignific. 


10.  Callistratvs  libro  i.  QuacfUoDumJ 

IN  inftrumentis ,  qux  quis  non  cxhibct  ai^ori ,  pcrmittitur  in  litcm  iurarcj 
quanti  fua  intered ,  ea  proferri }  vt  unti  condcmnctur  reus.  Id^mque etiam 
Diuus  Commodus  refcripfit. 


Ad  l.  In  if}ftrumittu  10. 
Rat.dvb.  &  oECiD.  eadcm  cft  qnz  ad 
|fj.i,M  princip.fupr.  vbi  fcripturo  eft,  in  adione  ad 
cxhibcndun^iurariioiitem.  Nihileolm  rcfcrc,aa 
de  fpecic  aliqua  exhibeada  agatur  an  dc  inftru- 
IDentis.nifi  quod  ciimde  exhibcnda  fpecic  agitur, 
lllud  omnino  reqalrimus  ,  vtcxhibitio  petatur  iu- 
rcdomini] ,  Ae  tanqnam  przparatoria  vindlcatio- 
nts.'  Ciim  autcmdcinftrumentisjfafficit.vtada- 
€U)rempcrtineantcationeiuris&  vtilitatis  leg.  ntn 
■  ^tmtihit  4.  o^Mt}Aib.  l{m.  <:«d%b9<;MJltifi(iui»^ 


tum  i6.  Cod.  de  Ubtr.  tduf  Lplttrtt  dftcb*  j^.CddJtfidJ 

inJJmm.Parumcnim  cft,chartam  in  qua  inftrumcn-* 
tum  fcriptum  cft ,  tuam  noo  cffe ,  ii  modbioftra«| 
incatumipfum  vtilicatc  tuatn  fit,  &adtcperci- 
neat:  cQm  caocl  tua  interfit ,  quanta  eft  vtilitaSy 
quaroexco  iofbumanto  poffis  pcrdpcrc  :  quaoKi 
qaamfiinftrumcntum  ipfum  velis  vtndicarc ,  non 
alitcr  tibi  permitteadum  eft,qu2m  fi  probes  te  do- 
minum  ciiTechartx,  cuifcilicet  literz  cedut  quam- 
uisaurez  f.Uttrd  lnfiitdtTtr.dmfd.initmtyf.ftd&^ 
'UqH9dfuffMrtiim^.yi}ix^j\i 


gca< 
diu 


DE   IN  LIT.  IVRAND.  LIB.  XII.   TIT.  IIL  %^ 

JLJt^  pecinrfo  eius,qu^  cx  nccdCeatceiunt  in  licem  iaiaiiit,qiiaBfi  fiwile  non  iblete. 

'  Jd Lzflt.  De Periurif.  is  cui  defertar.non  cogitur  iurare,  nec ideo camen 

Rat.Pvb.  Pediiniimj}eliAumeft,  &quidem  fuccubu,redfimalic  condcnaii  aduerfaiiii  q  ianci 

«aiflu|nm«  dkmadiiexumlttbeatconiempram  verdfeseft»morfcigcnopartec./.f«M//^/!7i.y(ip. 

liuim  numin iscuius  vc neradone Col» iofiunindum  dt rei  vtndj.fmp€r  t^.f  .btc  tnttri. & ftqjnfr.qu9i fi tat 

Pnibcar^vt  tidcm  &  vimplenifilrosprobacionis  c/!MV.quomodo  acftiinari  luera oporceier, fi polTel^ 

babieettfir^e fub  uitlZ,i)^Mmdu.mfid.qnifer fdute  loritneq; conramacia.neq;  dolust  neq;  lau  culpa, 

aa.ySr^.Tif ^r«x,£rgo impunicu maneie nd debec, cij  fedlcuis  r^nuimaut  lcuiflSraa  incecuenilIee.iliX.1.1. 
Satedttrcipublic^.cantogiMiiibdelidbpunin.qua-  '^('''•NamDecquicqttamvecatpcritt- 

ti^miXpiVAoxxU'tuiriikerMm^iuii^iifTJtil,Aqud.  dedoIiim,aiqiCulpiblfidoiudids,&citcajafitfri- 

tJiSinB^i.SvU.inp.lH fiUifMSMbumMitfMifh.]9i.  du cftimariivceuenic in a&idnc ex erapcoijf iMtfiC, 

9nfrin-Dtf$L  necqu^dex  iuris  neceflluceiuritii  Gc,  ^.C  ienll.tmft.  l. ficimfiindS ^'i.tnfi.iiifi.iteontr  tmpt, 

£icccepotefttVteomagisimpunituperiuiiijcirc  de-  Vno  tamcn  ca'u  hoc  iuhuranduin  litem  omnuno- 

l>cac«  Aee  aoimiurandi  neceflicaapcieiandi  qu6-  doprxdandii e(l:nerape  cum defettu! ,nonuntikm 

^uc  neccffiratcm  inducit,  atqui  non  potcft  puni-  exiuri^fcdetia  cx  fadincccflicatcvtin  fpecic (/./.»•* 
n pcHurmra ,  niii detegacur, necdccegt  qum  dc  eo        vtTjie.flMniMc(i  cum impoilibilc cll, lutiicem 

qiucn oporccat.  Ergoeiiamdeperiucjociusquiex  afiterqtnnnperaAodsittfiutandum  seibmaietem 

torisnccedicjrciurauic,  qtixn  Hcbct.  DEr.  lurihu-  quxnoncxtat.  Quotamcncafuobrcruandumcft, 

faodtcoccmDcaceligiotamgrauecrimencil»  vcio-  adorcra  ii  iutatc  nolic »  mecu  forcaiie  andpuis 

lum  Deon vltoiemliabere podSr,  Bc ddbeat^t.C  pcrturij  [  cuius  pericnlum hoccafii  ide6 maios  efl^ 

de  Ttb.credit.&iurtitir.  Cumquc  iu/iurandum  maxi-  quod  taxanda  t \r  t 'jm  cft  pr.rfs-silHinario  ,  qux 

mumremcdium  iitcxpcdiendatura  iiuuin,  quod  nuUaeft  rei  pcrempczpottraoiam,nonc(iamdc« 

txaili  lcgiflatori  pnxcipux Ctticeft,  l.  i.fufrk  tit.prtx.  bftoris  contimiaciaaUqu;i ,  qux  hic  quoquc nuQa 

inutile  propcmodumficrecacIongerariorisvfus,fi  cft  1  nonidcircocamcnpollc  fiicciimbcre,vcmali 

adncxu  m  iiabcrec  periculom  futucac  inquifitinnis  puuc  Accutf.c4miam  obtmuerit,  fiquidem  defer~ 

depciituio,  quodperfatfiMibrufleteftcs, autpec  turhoeinliiiianibmipec iencenciam  luducis,  pec 

&luinfinimcnta  pcobari  pofier,concracum  qoi lO*  ^uam nnti  coademnatucieus'»  quanti  idot deiei 

ueranon  pcicraircr.   Figo  vcl  pcrniittendum non  peremptacxftimacione, inlitem  iuraucrit ,  fcd  con- 

cftiudid,  vtiuikiianduin  cuiquamdcfcrat.  vdia-  dcmnationis  vtijicaccm  /ibi  prarripic>  quftfi  defi- 

Sungendumeicft  vr  !uiiur.indum  przftiiumhabcat  cientc ,  non  tam  itire,  quam  probarione  vti»  l  i^n» 

pro  vciiratcceitiifimaqucprobacionc.  Ncalioqui  funt  Tit^ ^o.De teflMm.tuttl.  n  Ci  malitconrcntuscflo 

ponicciobijci,quodiicigatoxi,quipeiccaircdicicur,  ea xftrnacionciquzhicnt ccmporc morz.vci luor'' 

peJeiandi  ii  non  caalam  i  fidtem  oecafionem  ac  ris  ferui  vcramoScrrc  debicor  volueric.  Nam  ^M6d 

pfOpcmodumncccfficatem  przftiterit.  lurat  auccm  prarfcns  zftiniatio  debetur,  in  faiiorcm  aiVoriscon- 

cxiwisnccefiitate,quifquisiuratdcfercntc iiiiciu-  fticucumcftiCuiadhuc  homodebecur,obeiraque 

diceipfb.fineeciam adaeiiario,c&m  hic  quoque vel  canfam  def^irar ei  iufitttandfi tnliiem ,  ne  aKoqoi 

SUrarc  coc^inir.vcl  rcfLTrc.vcIfuccumbcrc  /  m,«i//r-  fiatipfiiniuria.fialiaquapr^fcnrizttimationccon- 

ji.fi^rtt ttt.  fnx.  n:iiiuftam  cauiam  habcatcc>  iencuseilccogacuc,quxpori6qaanufic,cicraiui^ 

cu^ndi  iurifinnndi ,  vtibi  diximtu ex  l.  ftntr^dkpr  ianndnm  fiari  non  poteft.  Sed non  facir  ea  res,  vt 

ji.%,i.Cod  (Oii.  rcfcrrc  aurem  valde  fic  pcriculofum  fi  necperiufiurandum  ea .xftimatio  fcin  poftlcno- 

I.  iufiUTMiidtnit  c'4<l pecusuu^^.  eod  tit.  qtiia  mclius  Sc  lcncc  idlicct  adore  iurace ,  liberandus  fii  motofitt 

curiiiscft,  ic  qu)im  aduerfariuraiudicem.  ceft<imq;  dcbitor ,  vc quia  rem  prcftare  nequic ,  necvlka 

infua  caufa conlUcucce  Ui.it^fUMr.nruiil.fMrtiet.  prxftcrxftimanonem.  Nealicec  pofitoiure,  ae- 

fcd  m.ig<s  cx  nccelGate  iurac  quifv}uis  exrelatione  ditor  fruftrd  feraum  perdat ,  quomodo  loquitut, 

iuracquia  nonpoteft  vcruinrcfcnc,  ccian  fi  maxi-  Vlpian.  'vtl.fifuhhucii.fufr.  Dtineftefium.i^tmtC 

mdvdil^cibiiaro  detuieri^f<  ci  rcbrum  fir,  vrdi-  feruo  St  rotopreciocaterc  cogatuc  ytitiLfipifmAm 

ximus«rfr.  mdn-frffe.  non  inng iquiin;'!- 1  uidcla-  ^.f  fi  ftruam.verf.plarii ,fi ddbHcinfi.tit.fr9x.  Altoqut 

tuiTvcl\cx  con.\cmioncl  itijiura^jdum  qutde< ciautn^  quodina&oris  fauorem  conftitutum eft ,  vcprx* 

tiMi»i7.iM(  ri/.qui  proindcex  neceflicatcquoqne lu*  ientilli  cftimacio  debeatnr»  quantaminlittm io» 

fatjicccpotiiciicab  initio  noii  itaconuenire,vtre-  raucrit,  in  citisodiuraretorqucrctur,  (tnecprzce- 

jncndi  iuriiiuTandi  facultacem Jlbi  recinercc :  fcd  ricani  ci  darcmus  zftimationetn ,  ob  id  quod^rx- 

iMaiiriiHomnes.cx  iarisncceflitatecattficiuatan-  ientfhabcKtton  polfit^  necqnJ^dioiaienoaTali^ 

t4«l|non  prxcifa.  quiain  eorumpoccftatceft,non  adcoipfiimputandu  rft.vt  condcnarionis  qnl  re- 

iUMBi,  fi malinc fuccumbcte,  iiJui^Minn^H  raiic,eoio]umciitop(iuaridcbcac,  ciimmodcftius 

fMiuUt  f.me?rmreui,  AliararioeftinrUiacandiin  fitnpM(adar.qu:iufiurandfterabc(dc£ilMtt5^$.i* 

licem  :  dcfcrturcnim  ex  iuris  quidemncceflttate^  i^ifi.Depec.csiiJi.c  i'  /  qullfins^tf.-\-ftipr.Dtrttvi»i.(a^ 

il^ce,  qui  nonalicerpoteftcxxquicareindemni-  tifq;  fauctut  dcbicorM;  i.  r.i-uu  murolb,(ed  eciani 

Cltidoiniiii  coofillere  ,  quipcr  dolbm  vci  conra-  condcnatoinhocquu  J  pi  denti  ^ftimarione,qu; 

i^4tciamadiM»fiiij COginnriefiiacatctc, c^mfl. ac-  periufiurandutaxarimarji  p  )icr.K .voncracur^opr 

ctpcalicisxftimacioneinitiiusvcndere,  cummini-  rioquc ei  tclinquitur.vtramprxihcc  maiii,anquac 

quum ,  iuiio  &  coramuni  prccio  rcm  xftimari  ,  ac  morz ,  an  qux  moriis  tempoii;  fiiit ,  cuffl  neqoo 

iwnpoiiusfotmali ,  quoaipfcdominasproatbi-  alinotiam  pacdiSpetecc  a(9(^ipofliChii^^ 

irio  ftatncrc  vclit.zftimataeriamconramacia.  Ltu-  rtmporc  phiris  res  fitit,  proptcr  naturam  aAionia 

tar  ^vbi dixi  fuprk  btc  tit.in  iis  fcilicetiadiciis,  qux  ftria: iatis,Li.^.vlt.Lfi fitruk  n  i  ckmper  vtitiittrt0 

Ationem  han  c  asquicaris  pio  domtno  adroitmnt,  ii^JHtlHmiMitft.  fcd  pocSi  vtro  tcmpore  minoris^  i 

^ttliafunt  arbitrariaSi  boaxfidei/.  in  u[Iion'ilm^.  Intjn  o  jna-^ruTi  dcourvK  rn<v<v'^<  'jm  cft,  nul- 

mk  Sed  umen  non  pcaribcuxexncccifitatc.quia  ium  damnum ,  nam  U  m  condictiuae  autcatia 
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qux  pcrinde  fttidU  cft>i(leni  cuettic»  vt  qnaiDius  in 
«a  uoii  cftimanda^  Jit  fic,  quanti;ef.efttii^<9:o 

mcxcifc  tcmpore  condrmnationis.firarhen  prxCcns 
lUa  xAimado  iit  conUcmnationcm  dcduci  idcu 
no»poflic,qu6dhQinodrbiras  8c  pctitus  perierit» 
poftlitcm  contcftatam ,  8c  anrc  rcntciuiam  ,  prat- 
lUndacftea  xftimano ,  qux  fuctit  morus  icmpoic 
l.yKfr.  D$  itH^ilmJri^Moa  taroen  qnc  cempoier 
moix,riur  litis  contcftarr,  proptcr  icpugnantcm 
natutam  tticicaria:»  qu«  ioa[caic,iii:uin  &deccc- 
nenttimrecipit,  ad  condemnationem  vrqne ,  ant 
iadt^quourqac  rcs  pciieiitrquod  inacmentuiTiaut 
deaemcntum  aliz  adliones  ftti^  non  adnutcunc 
1. 1.  v^.  D$  w^JL  fU  cafsjnr S.nrjlin.  (ecnndom e* 
mcndationcm  quam  nos  ad  eum  locum  attulimus 
fupr.Dt  tdaid.E^ctgo  hacc  lcx  inrelligendade  quo- 
Jib  cr  iuceiurando  qu  .id  in  litera  cft,quia  numquam 
defcrturnill  9^iudioet4.§.ir|(m/i^r.  nccrurlumd 
iudicc,nifi  cx  mcra  iurisncccfnricc,  i.  cum  mclius 
faccicaut  pronunciarc  mlul  potclt.Idemqucin  iu- 
rciurando  piugaciuo,  vt  vocant,iuris  eft,  quiancc 
ab  aho  quam  iudice  Jcfcrri  potcft.idquc  in  dubiis 
tantum  cauiis  itdutontndi  yi.fMpr.tu.prox.Lgc>urMlutr 
i%.C.ML  Ac  in  iuicittiandodcdlbao»qttodal»ad- 
ttet(atiodcfcrtur,  fiue  cx  conucntionc  cxtra  iudi- 
ciumt£uc  in  iudicio»geneiaUus  diccndum  cft,  de 
coqttcriounqttamoponered.f.a.^l.t4Ml.fir.  eii- 
ttacafum/.rlrim.Mi-proptcrillam  lufliniani  cunlli- 
f  utiooem,  qusfpccialem  tationem  habct,  ne  quid 
in  vhimis  volunucibus  contra  defanAi  Tohinn- 
«em  fiat.  Namqoaiii  eniindeferttir  exitUM  necef* 
£tatc,  fed  fcmper  ex  volunt.itc  dcfctcntis ,  qui  pro- 
ind-?  fibi  dcbctunputarc ,  cui  dctulcrit :  quamuis 
C&m  delacum  dt,  praeflandum  fitcxiiiris  neoeflita- 
te,fi  is cui  dclatum cft ,  ncquc  rcfcrrc  voluerit,  nc- 
qne  rccufiuc  potueritjV t  duimus.  £c  iddrco  ha:c 

Jexde  (bbiwdiinndoiaUcemlo^iikiirjm 


ANTONII  FABRI  I.C.  RATIONALIA 

de  ipetiurio  eius,  qui  cx  nccefiitatc  iuris  in  litemin. 
rauxi^qmetificilc  non  foIcrc:vtfigni6cecPnln^ 
quxri  tamcn  aliquo  cafu  pofle. Scd  t]uona  n  afuf 
Nolhi  vmcum  illum  adfcr  int  ,  qui  propooituc 
btditl.l.^.i. ittTdrtin fin.fupr.in illisverbis  tx msfit 
Cdufd  &  Tt^irtU  pe(}f4  prebjtioniht,  vbi  videiiturno^ 
ftaaccipcic<>-pio«i«/i  vt  alibi  licpc.  Q2?fi  raagna 
caufanuUa  efte  poflit ,  nifi  qitxcx  pcftcarcpntii 
probarionibus  nafci  poreft.  Dcquovidc  quxibi 
duimus.  Malo  ego  cafumilJura  fignihcati  quoa- 
Aor.ariiudex  pcrmifiritm  tnfiniram  iarare,aiie> 
pta  indc  occ.ifionc  in immenfum iurauccic : ncc  e* 
nun  cam  inun.odctacaBadfediom  indulgcndumeft, 
n  fiipradtztmuscxterdMNtf  ^o.infr.i>td*mnjKpS, 
(edhone(hismodus(etuaridebec.fiue  ex  iucis  taa- 
tom.fiueex h€d ctiam necefllutc iur.uum  ht.Ncc 
cui  perminicutiarace  minfinitum,peimitiitur  et- 
lam  uuarc  inimmcnfiim  i.^.  iurtrt.  C^^vat^vam 
oblctuandum  cft,  nullo  pcnitus  c.»rii  ac  pcriuiio 
qu.cii,vt  puniatur,  icd  tantum vtiuiuutando ini- 
mcnfo  aliquamoderarioadfecatur.  Noneriam  n 
iufiur.:ndum  totum  infirmetur,nc  quidem  pratcx- 
tu  repcrtarum  poilca  aUarum  pcobationuin  ,  nifi 
perviam&aaxitium  appcllarionfs,  aucriailisfiip* 
plicationis,  vt  docuinuis  .li  i.  ^.«/rjr^.  Noli  eim 
cum  fiatcoloi&  aius  diUingucr  e  lufiuraodum  in  U« 
cemadfiiftionisiiacehirandovericatisyttec  ruribs 
h  oci  u  fiu  randnm  in  litcra  poftc  vfurpari  in  iudiciis 
CiirainalibuStadptobationem  faciendam  criminis, 
finepJenamyfiueremipieoam,  vt  faciat  ludicium 
6Ittmadtotraran  [alttsenimprobacionibuseer- 
cioribus  probari  oporter,quim  qux  cx  adlotis  orc, 
ac  domo  profi  ci  fcaniur  l.fU.CJt  ff^Jljim*ctufat 
4.CjrdnM.fcd  tantumadpcob«ndam,attrquan- 
titarcm.  aut.Tftiiniiioncm  rcmmfubtrailarum  ,fi 
modo  aliundc  conftc[dectiminc,vcinipecie  i^ji 
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DE  CONDICTIONE  CAVSA 

DATA.CAVSA  NON  SECVTA. 

I 

T  I  T.  1 1 1 1. 
Vl  p  I A  N  V  s  libro  16.  id  Edidum. 

I  ob  rcm  noninhoneftam  data  fit  pecunia,piiravt  fitius  cmandpa* 
retur,vel  feruus  manumitteretur ,  vel  i  lite  difccdcrctur :  cauk  fecuta» 
rcpctitio  cenar» 

:      •                     j  jmplcamr  Cju6clpromiflIimcft.  Sccaufafcquatut 

♦•  ob  quam  datum  fuir.ccnat  rcpetitio  dt  (^uain  hoc 

Tit.  id  cfl  condiAro  ob  caufam  dati  cau(a  non  fc- 

Rat. DvB.  Ii  quidcdittibicentu!n,vt  filiom  ctita.  Ncccftquod  quisdicat.ciTrhocnudumpa* 

tuumcmancipcs.vcl  vt  lcnium  tuiim  manumittas,  Aum,quopromi(cias  rc  aliquidfa(^urum,cxnudo 

QuUam  huiu$p>«cunix  dandx  caufam  habuillc  vi-  auicm  pado  nullam  dari  adiohcm  ,  ncquc  vllam 

dctut,cum  cx  illacraancipationcvcl  manumiffio-  naCci  obligaiioncmciuilcm,  quxcontca^Um  pof- 

nc nuila  ad  cum  vtihtas  perucniat,fcd  ad  te  potius,  fit  induccrc.cx  parte  ilKus  qui  acccpit.ncc  proin  Je 

quieraancipsndo  fihum  hsparronus  ciits.cum  re-  arqutim  ellcoblrgaridantc.ncpoflltrcpctfrcqucKl 

mancas  Mmcnctiam  patcri.i.i.p&i».i»>fry?4^4rmf.  dcdit.vtin  concradlu  vltro  dcr6quc  obJigatorio 

^if  itunumif  &c  manumictendo  fcruUm  acqui-  eadcmiltrario  viriufquc  contrahcntis,nccmagit 

hbertum  ,  qui  caratiotie  quodammodo  ruus  obiigeturvnusquaahusiquomodofolrmusdice* 

icmAnct l.tiJtniin({imunm^i,fAj»6».'$>ifr.Dcbertd.  rc  in  omnib.mutuisconucntionibujjSr.vt  vocant» 

iuJlit.Ex  quamuis  dici folcat.non effe  fa(Uum  iocu-  corrcfpcdiuis  Ijiim  te  C.C.dtpdS  int.tmpt.vttid.t^ibti. 

plctioi:cuieumquihbcrtuinacqui/iit/  fWiM«fr4i{«r/f  cnimpaciinudi  nominc.aut  iutc  cenferipotcft  ca 

i2.f>.S  i.I>t  rtgHl.iUf.  Ncmo  tamen  neicit  quam  ma-  conucntio,qux  traditione  ex  vna  pane  munita  cft 

gna  rr.uicaquc lint  iura  parronatus ,  proptcr  operas  Ifidminm  8.1» ^n.Tit  frtfir.vtrh.lvU.C.  dt  rer  ptrmut, 

quas  naturahccr hbcrtus dcbct patrono  l.fintnftr-  In  ttaditioivbus  auiem  rerum  quodciinque  pa&ii 

ttmi6.^.U\KrtminfrJ)t(ond.tndtb.6i (accci^oTiemM-  interpodnim Ht,  id  valcrc ccmira  eMintrAditttr.i- 

bertonim  tam  cx  teftaraenro  ,  quam  ab  intcftato  hm  48  fupr.Dc paii.l.rtndilor  lyfnpr.  Ccmmun.pidi.l.ti 

^■9t.tit.irtff.Dth»n  iihtrt.(f  Infiit.Dtfucctf.  Uhtrt,\ ide-  fundo  itf  fupr.Dt ftrttu.Et  qucmadinodu  non  cft  de- 

tuc  ergo  his  caflbus  data  cdc  pecunta  Ane  cau(k,&  cipiendus,  quiccrtaahqu^lcgercm  fuam  tradidir, 

conlcqucntcr  locu<  cfle  rcpctitioni  1. 1.  ^tot.  tit.  non  ahoquitraditurus/.rff.C.i«^/fl^.wr.fw/>f.<^pM-. 

He  (trnitfl.pn.i4uf  infr.   <^6d  fi  quispccunumdc-  rfjf.itanecillequipccuniam  accepii,  vt  aiiquidfa- 

dciitjVC  d  htc  intctali i$mota  difccdatur,eadein  ccret.quodpoftca frccrit,nonfa^uru$,(inonobcl 

occunic  ratio  dubitandi.  Quid  enmi  dantis  inter-  jcaufam pccuniani  tccepiflct ;  deciperctur autem  & 

cArScd  li  vt  ilirccdatuta Iite>qux contra  ipfum da-  pccuniamquam acccpit.tcftitucrc  cogerctur.ficut 

cemmotant  lic^t  maiof  difHcu'tas  fubellc  videa^-  &ficonueniiononadandoindprrer,feditifaCi5- 

tur.adhuc  tamcn  dici  potcft,nonfatisiuftame(Ie  do,vttncontri(5lu,  faciovtdes,(i  poftea  quam  fe* 

hanc  dandx pecunix caufatii » ciim non  miniis 20  ci  ce/fas dare,  cum  fat^ba condid  non  poftint.placct 

dpicntisqtiam  dantis  inteidt,  vtalitedifcedatur,  dandam mihieftc  contra  tc  aftionem  dedolo,irt 

adcoque  quod  magis  cft ,  vt  fi  litigandum  (it ,  quS  id  qnod  mea  intereft  d  l.U/iturMlit  y  quldfiftutm  Dt 

primum lis iiniaiur  /.  i.C.  dt  admm.tntor.  etiam  pro  prtfcr.vtrb.idil.^.CJt  trMtfdJLtiimpreponM^.C.dt  dt- 

parte  litam  cit6  finiri  tota  non  poftit/.  qfadsmixi-  /^.Ncgati  porronon  poteft.quin  valdc  intcrTit.eiu* 

fiimtiutrUHt  it. fupr.Dt rtb.crtda. DEC.Qupiies datur  qui acccpca  ab  alio peatnia^iatn  fuum einandpa* 

tibi  pccunia,vt  fiham  tuum  emancipcs,vcl(cruum  uit.qucm  nonalitct  fuctat  emancipaturus,  cu  pa- 

tuum  manurajftas, vcl a liicdiicedas,  aiitquid  a-  triapotcftas  /ttrej  inxftimabili5/.)S/iitf/«mr//ji  14.5,' 

liudfacias  ,  contrahirur  WF«AAet>'/i*inter  tedcdan-  ftdfiiibtroj  Dtltgtt.t.i.ficui^t.  Dttndu.xy  demonfir, 

tcin,  no  t.i  ni  quod  aliquid  proimlciis  te  fafturum,  &  is  qui  fi  ium  rtnlincipat  cum  qUodammodo  a- 

«juain  quia  illo  dantc  acccperis,     acci^iendo  ic  mittat  :  facit  enim  emancipttio  (ilium  pent  cx*  ' 

obligauensad  facicndum  id ,  quod  vt  facctespe-  traneum  patri /.  ^uimtidm  55.  m  fin.  Dt  rit.  uuph, 

cuniamaccepilli/.i«r«»^<»nww  7.^.1. /i<pr.Df/»/«f/  di-  6c  atnittitprxtereipatcr  omniaqtixpct  fihdnfiac- 

cituique  hicconcradusinnominatus.Do  vtfacias,  quircre  fibi  potuifTtt  fi  filius  in  potcftatcmajili/Ict 

cx  quo  ficuti  datur ,  &  repetiiio  eiu$  quod  datam  d  l.\.tr.f.fi  kfdrtnt.i{ui$  m4num.fit  t.pUctt  79.  dtdtijktrm 
cft,&a^iopf*^"'pWYetDjj finon  fiatquod  con*  fcfr«/.Nccininii$infercftdominij,retincrcmpotc* 
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ftatcfecaatn,  pcr  qucmacquiritur  dominoctiam 
inuito  pcnc  cxomnibus  cau(Is<.  ttUm  31.  dtdtqair, 
rerMmin.  &qucmamitcic  dominusperminumif- 
(ionem,cum  manumiflioj  nonminus  quam  mors, 
«tingiut  dominicara  potcftatcm ,  idcoquc  morti 
comparctur  l.Jimibi  ^i.iafM  fclut.linttramnts  ^C.inf. 
dtfurtl.i.^.i.qui/jdMptc.aS.tJldnndU.luiunm  6.  Qui 
^  iqvib.mAnu.NcqncAlii  vcriorcrationc  poflunius 
diccre,  non  (icri  lucnplctiorcm  cum ,  qui  libcrtum 
iu:quirir,quam  quiafiacvercpaupctiore  amirtendo 
/cruum  :camqiic  maximcob  cauflmi  indudla  func 
iurapatronatus ,  vt  cllcm  patrono  m  folatium ,  & 
▼iccmaminidominij.  Quodautcmalitc  difcedi- 
tur,cum  vtriquclidgatori  pront,nonniiiiuAa  cau- 
fam  prxberc  potcft  dandx  &acctpicndje  pccunix, 
niii  cum  dicis  Sc  calumniz  caufa  Iis  fuitiriftituca  l. 
m  fumma  6^.$.i.tnf.dtt9nd.iudth.ScA  maximc  locum 
hoc  habet,ex  parcc  illius  qiii  pccuniam  dcdit,  vc^ 
lite difccdCTCtur,qui  fciliccttanti  habuit,prcunia 

I 


illa  carcTCjnediutius  lifigarct,  vcin/.^.f.i.yu^r.ir^-' 
lun.iudhmutXduffdB.  Ergo  ncque  hoc  cafu  dararpe- 
cunix  repeticio  potcft  competerc,  cdm  caufa  ficfc- 
cuca ,  quiapoftqaam  lici  tcnundatura  cft ,  caufam 
finicam  reliaurari  nulla  iunsrjtio  pcrmitrit  l.j^Jl- 
tjukmlui  ^.C.dtfdS.  Rc<ac  vcro  Vlp.  noftcr  (iobrm 
«»«  inhontftdm  quia  quod  ob  rem  nirpcm  &  inho- 
ncftam  dacum  cft ,  liccc  cauGi  fccuta  lit ,  rcpcri  po- 
left ,  fi  turpitudo  fit  cx  parcc  vcl  accipicnti*  folms, 
vcl  vtiiufquc K  trftit.ptx.  1. 1.  & pafi. &atL 
Acc  irliusad  vcfb.aillayl«t  rtmtioutfitriittMmtytin 
txmiflt  fninitu  cgo  qualc  lit  ccrcd  non  intclligo.cilfn 
ncquc  hicncqucin  fcquencibus  excmpJum  vllum 
fub:iciaturdcrcfiirciua.Nocandum  juccmeft,inhi- 
bcri  rcpccicioncm  pecunix  ob  caufam  datx  noQ 
fo  um  fi  cauiafccuta  fit,(cd  &  iotcrim  quandiu  fc- 
qtii  porcft ,  o ^orrcr  cnim  e(Ic  cerrum  ncc  fccutam 
cllc  caufani.nec  fcqui  amplius  poflc.rchuiccondi- 
-1   6tioniIoaiseirepoffic/.j.i»^d''$.i-i«/. 

f  Si,parcndi  coiididoni  caufa,tibidcdero  dcccm,6£  raox  rcpudiaucro  hc- 
reditatcro,vcl  lcgatum:poflum  condicerc. 

Ad^.uSifArendi.  ft.nim  aliaiurisrfgula  quxnegatpoflc,qucmqaim 

muiarc  confiliuni  inaltcriu$iniuriam/.w)w»p#rf/| 
Rat.d  V  B.ld  quod  implendx  condicionis  caii-    75  W.m.  Eadcmq;  dubitandi  ratio  cft  in  lcgato  fub 
fadaturjicctnonctptatai  lurc  tc:Umcnti/.M4«iMi    dandi  condicionercli<ao,dcquoinhaclceectiam 
55.i»;J.ifl/.i«fMi.d'4««0'»/7/-nLquctamcxvoIonta-    .igitur.DEc  Eicui  hercditasreliaaeftfubcacondi- 
tctcftacoris,quamemsquidac/./^««yM/-f»i«<«;M«    cionc  fi  dtttm  Tit u  dtdtrit  non  aUtcc  hcrcdicaj  ac- 
9.fiquumif(4uf  ttfldm.  mottis  tamcn  caufa  capitur    qmri  potcft ,  qiiam  fi  poft  imfjlctam  condicioneid 
hdduitm  yC.td Ugfulctd  lqutprtctt  U.  inttr  morti,  3 3.    cgcrir.ftriptus  hcrcs  pcr quod  hcredius  acquiri  fo- 
iufdt  mort.uttf.dondt.  tamquc  niftus  cft  hic  capicndi    iec.i.quam  li  adierit  hcreditacem  l.ti  qui  1 1  tnf.ittU. 
nculus.atqucfi  quid  per lcgacura,aut  fidcicommif-    f;7j?.nihiJcnimaIiiidfacittmplcmcntu condidonif 
fum  rchaum  cllct  Lmortis  {auJu  j i. m*/.  Ht ccs  iguut    nifi  vt  infticutioncm  puram  tkciat.qux  ernt  condi* 
inftituius  fub  ca  condicionc,Ai««»i  riri»  dtdtnt  l\    cionalis  .atqueita  unpedimcnmm  &  obftaculotn 
patcndi  condicioni  caufa^ci^tfqucimplcnd^gracia,    amoucat.pcrquod  ficbat.neinterimadiri  hercditas 
dcccm  illa  dcdcr.t,vt  unplcta  condicione  polsic  a-    poflici/.?./^^^  6^  f.fifubuniutonidi  SC.  Trtb.nmxi 
dirc  hcredicacem  nonpoccftrcpctcrc,tamct/i  ccpa-    puri  mftitums  hcres,non  idco  ftatim  heres  fic  fed 
dicc  poftca  hcrcditatcm  ,  cum  mfta  caufi &  dandi    ira dcmum  fi  adcat:  ncmo  cnim  fit  hercs  pcr folam 
rucrir,&  accipicdi.ncc  potcft  ncgati  quin  caula  Ic-    inftitutioncm.quamuis  puram ,  fcd  pcr  /blam  adi- 
cuta  fit .  promcr  quam  data  cft  pccunia , fiquidcm    lioncm  dclatx hcrcdiracis  /. itUt* i^i.dt virh  fitn  U 
non  aliam  ob  caulam  daca  ell ,  quJm  vc  ficnhcrcs   frttUCi.sdltg.fdUul  Er^o  ncq;  pcrinftitutionc  con. 
poflit  implcta  dcmura  condicionc ,  antc  cuiiis  im^    dicionalc,cuiu$  condiao  fic  impleta.cikm  inter  pu- 
plcmcncu,nccfi  voluiflcc.hcrcs  tamcn  ficiiponiif-    ram&purificauminfticucioncnihilinccrfit  /r/f  i 
f ct  /  /ffVj  6;.  §.fifHbiettdi(tont  dd  SC.  Trtbtl.  1.  fi  btrtdi    udt  rulg  & pupiU.fubft.  Vtriufq;  cnim  eft'e<aus  idc  lilc* 
plurtsi.&pafinifJt  (onlinft.  Qix)d  li  quis  vclitdc-    eft,vtmducacdcIationchcreditatis,qux  nccpote- 
fcndcrc  caufair.  dandx  pcamix  fuiflc  aditioncm    rat  adiri  ante  dclacionc ,  ncc  deferri  cx  inftirucione 
hcrediraci$,qux  caula  fccucanocft,  ciira  ponamus    condicionali  ance  implecara  condicionem  Confc- 
repudiacamcirc  hcrcduaccm.adhuc  rcphcaripo-    qucnsigicurcft,vtfihcrcdira$cuiusadcfide  cratia 
tcft,ftarc  pcr  cura  ipfum  qui  dcdit ,  quommus  hc-  ^  f^uerat  dau pccunia,  tion  adiu  fic.fcd  rcpudiata.ir- 
icdiuicmadeac.cumisdcmtjmrcpiidurcpofsichc-  pccuionilocusfit.quaficaufanonfecuta.quotuse- 
rcdKatcm  quieamadirepoirec,fivcllct  .«j/^f4  /.u  mmouifquccft,quipccunumdec,a«taccipiar,im. 
fottft  xUnfdtdcqutr.btrtd.  &idco,  quodad  ipfum    plencfx codicioms cauk,nifi f.c.&cociudonc fii- 
rcmnct  habcndam  efli:  caufam  pro  iccuca,cx  rcgu-    luri  cmolumcnti.  quod  poft  condiaone  implcum 
la  Un  turt  cmb^^tM  ftg.,ur.l.mtcuttlt  2 , .  dtcond  &    poccft  acccdcrc,  &  quoLlioqu.n  fpcrari  non  nof- 
dxmonfir.  ^'•oq»'"'^;"  potcftatcdantisvtropcuc,  fcc?Daturcnimexn«efliutc,nonqddcmprxdfa 
li  volcr,quod abfurdum  vidctur.cum  datiom  pe-    fcd caufatiuijfris cuiahquid fub ca codiconc da- 
cumxnuIlaraconiaoncm  ad.cccntrcpecendi,vc    tum  fiuc,vclitidquodfibirchdhim  eft,confequi  & 
,n  Ifirtptttndt  7.  C.hoc  ttt.  vbi  d.citur  vidcn  hoc ipfo    ideo donationis.tnftar  ea  datio habct; nonXeft 
donacampccuma.T.,tanquamquxnonpcrerrorc.    qujaqu6dcx  ncccaiutefit,nunqu«m exvoWt. 
fedconfulto&nullo.urccogc«ccdauIit/.f«i«,;^    «mcul.bcrahureficri inrdligicur/.mX^l  S 
rrr^m5^/.^...n8,.rf*r^.«nDcbucratcnimpriuf-  i./^*-i,«./ix-».Hab.itquch?cfatiocadtaSton^^^ 
cuamdacct,lecun,pcnfarc,&perpcndcreancxpe-  aonem^fihcrcditasacquirclur.ncc^ntishabetVx 
dtrct  hcrcditatcm  ad.rc  an  rcpud.arc,  vr  fi  darecx-    nartc  accip.cns.quam  ex  partc  danti,,ahoqui  fi  ha.- 
pcd,rct,d.arec,finra.nus.nccdacct:qu6dficum    £erec  can;imexpartcdantis,nonporecehi  defc- 
'         u  ^*""'         P""c  cond.dionc  fi non  exprefli fmfl-ec  coa- 

quodmdub.ocanquamprobabiliusponcdumeft,  dic.o  ^././r^,,4i  7.G*<./i#.m.ri./.,.$./?«i,JX 
!£Ur'A  """'^  '^f^^'^';^?^^^]  habcs  facul.  fi„.  ^^.^bi  namqac  impuccc  qui  dedic^^^  * 
^attthcrcdicaiias,rcpud»«cUiamauIuit:occurnt   hauu,  tci  cou&qucnd.  /  6c  opinionc 

deceptii| 
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deceptas  cll ,  vt  cx  Cclfo  Vlpianus  ibidcm  faibic. 
Al  non  nmilicer  imputarc  ouicquam  podiscl ,  <^ui 
deccmTitiodediCiimplendz  conditioniscaula.fpe 
acquirendachacicdiucij ,  quimpoftca  vltr6rcpu- 
diaucrit,  cum  vanxpodini  caufjc cmergcrc.qui- 
busmoucri  prudcnrcr  hxrcspoffir,vt  hfreditatcm 
iepadicr,qi:ama<lircptius  dcftinaucrat,fiucobc- 
mcrgcnscx  pollfa^to  *$  alicnum ,  quod  ant«J  latc- 
bac ,  fiue  ob  hoc  folum  ncfe  implicct  negotiis  vcl 
oncnbushxreditarii$,adc6vtnecalLim  confiii'  fui 
rationem  rcdderc  debeat  is ,  qui  hxrediiatcm  rc- 
padiat,  quam  quodadireeamnoliicru/.^WM  pitt- 
t*t  4.  wjird.  dd  S.  C.  Trtbtt.  dummodo  (inc  fraudc  id 
hoitJ.quUMttm  6,Sfip4tTttnis  in  fint  Ifiin  ttfidmtri' 
M 2 1 . $. flt.iftpitfiqtiii emifi.C4ufttfi*m.  Qiixnam  ve- 
t6  fraus  dlc  potcft,  eius  qui  rcpudiat  hzrcdita- 
rcm,  cuius  adeundac  animum  anica  ccftatus  fucrat, 
dando  pccuniam  ,  quam  condicionis  implcndx 
ciuia  daci  oportucrat  i  Qnis  credac  voluiHcillum 
hereditatisacquircndi  commodum  (Ibi  vlcro  j>rc- 
ripcrc  ob  hoc  (^-lum,  vt  pccuniar  quam  dcdeiit,c6- 
dicendc  ius  fibi  acquirat }  Aur  quam  iniuriam  pa- 
ti  videtBt  ex  mutat  onc  confilij  1$  qui  pecuni.tm 
acccperat ,  cum  pcr  hanc  condidtioncm  iion  dam  - 
num aliquod  ei  infligatur,  fed luaum  duniaxat  c- 
hpiatuc  <  Dcniquc  quod  condicionis  implendx 
caula  datur,  fit  in  ordine  ad  futuram  acquiiitionc, 
qux  (i  quacunquc  tandcm  cx  caufanon  fcquatur, 
condidioni  lucum  ficn  dicendum  cft.  Qiiodc- 
nim  fitcxordinc ,  ad  caufamilUm  rcfcrcnd  Jin  cft, 
cuiu$  gracia  fiat  l.iiimmtnm  iijnfr.Dt  rtb.4Mtbtr.tu- 
dk.ptfiid.hx  co  autem  quod  Vlpianus  hic  ponit.re- 
pudiacamcftc  hcrcditaiem.cuius  adeimdxfpc  da- 
ufiictacpccunii,loqui  cumdcextranco  in(\ituco, 
nonde  fuo  hercdc , vt  bcne  Accurfius,  &  mclius 
<j;iam  Bartolus  intcrpretatur ,  cxtrancorum  cnim 
cftjhercditatcm  adirc  5:rcpudiarc,fuorum  verolc 
immilccxc  Sc  abftmcrc  S-vlt.lnfiit.  Dt  htTtd,qiulit.& 
dtffir.  &C  in  lUo  hcrcde  fcnpco  fub  illa  condicioncyj 
Tititdtitm  didtrtt  aliud  certc  eft,  quam  in  cxtranco. 
Isenim  fi  condicioncm  impleac  ,  &  ftatim  atque 
impleuic ,  httes  fit  ipfo  iurc  cx  tcftamcnto.nec  mi- 
nus  citf a  iramixtionem ,  fic  ignorans  quoquc  l^Apui 
htfits^.Cdtfuit  &  {(jir.quim citca  aditionem l.in fuit 
1/^.tfifr.tod.iU.ttt.  Idquc  non  tam  vi  condicionis  ex- 
pleta:,quam  iurc  potcftatis,vtcleganccr  Pauluslo- 
quicur  inl.iondtntnibmyinfr.  Dtttndu  & dtmot:fir4t. 
iunil.  l.i.f.qui  funt  tn  pettddtt  infr.Sl  quu  imijf.iduftt- 
fidm.  a<ic6  vt hoc  calu  amictat  beneficium  abftinc- 
di.quod  alioquin  a  Ptxiore  habcrcc^.^  funt  U 
nqut  ii.tumpTditd.&l.  nttt^driii^j.DtdcquiTtn.htTtd. 
ncmpeqiiia  iniplcndo  condicioncmanimum  fuu 
declarauit  ,qu6d  nollct  fc  abftincre  ,  cum  alioqiii 
necabllcntionc  ind  gcrec,  nec  implemcnto  vllo 
condicionis  li  nolcbat  hcrcseftc :  qua(^doquidcm 
Tola  inic<^iocondicionisappofitxa  tcftatorc  futti- 
ciebat » vt  ex  necenrarto  hcrcdc  ficrcc  volunurius  /. 
yerhd  bdC  1  t.infr.Dttondic  infitt.l.idm  dubitdri  i6.f.vlt. 
ififin.De  b.-rtd.tf^fiit.  In  coquc  grauitercrrat  Barco- 
lus  rcprchcrr.dcns  Accuifium.quafiintcr  fuumhc- 
leJcm  &  excrancum,nulladirtcrenciafic,quanmm 
adimp'  .xcorium.fed  Juntaxat  quancumad  iuici- 
uile  pioptcr  bcncficiu  ■nabftcncionis.concraqiiam 
•pcr  efctiptum  fic  m  lcgibus  fuptadidis,  maxiuic 
vcr6  m  d.^  .qui  funt  tn  poufidtt  &  in  Lciim  qudfi  ^o  J . 
ftitififuut.Dt )W*i(.iitfrr.&aliiKplcrirquc  mtis  noftri 
locis.^uos  congcfTimusad  l'fi  fiUm  ti.fupr.DtinttT' 
Tom.  111. 


rtg.iniur.fdcitnd.  vbi  oftendimuspcrpetuum  hunc 
etrorcm  fuiffl- Bartoli,&ipalatiis  non  minus,qui 
li  fcholis  profligandum  ,  idifmque  eft  fi  condicjo 
non  fit  implcra ,  dummodo  pcr  filmm  non  ftct, 
quominus  implcatur  l.fiquuttfidmtntt  ii.DtcondiSt. 
i»/?a.Ncc  mmus  fal("um  cft.quod  idem  Dart.hlc  di- 
ftinguit,an  adcundi  animo  impleatur  codicio  iicc* 
ne.  Namncqueficri  poteft  vtqiris-mplcatcon-^i- 
cioncm  adcundx  hcrcdiratis  an  mo  aur  vt  :mp*c- 
do  cor^icioncm  hoc  -pfo  hcrcdir.itc  n  adire  intcl- 
liga(ur,quancumuiscam  voluntatemgerat  hcrcdi- 
lacis acquirendc.(.uiinmpuftibiic licadi:i hi  ledna- 
tem,pr  ufquim  lit  dclatat/  l.dtUfd  i^i  De  verli  tf. 
l.i.t.&yfupr.  Debtredptr.t.irt  dJatamtfn  a  kj;c, 
antequim  implcta  (it  conciivno,  qux  i^jftiuKJunt 
appofica  fuciic  ^  ccftarorc  d.if^n*  6<.§./»  f.ib  tt.  tiu^- 
titinfr.dd  SC.Trtb.dJ  verbd  bn  &  i,l  tt  ijHi  &  pdf  Dt 
c«Nif  i«/7ir  qux porro dici  1  on  1  otift  im.  I.ta  c  >n- 
ftanti  quo  implcrur ,  aliud  cmm  c(t  imulcii  C(,n.u- 
ctoncm,  aliudvcio  implcram  cllc,  &aliud  inltaus 
v(iiulquc-|Vcfubcilucrdocu;niu  M  19  Conuil  idp. 
1.&1  n>fi  ponas  infhtuturri  qncmc^rc  k!beacon>h- 
oionc fiiurdutrit febtTtdcm fjfi  dc qiuii>ccHigo  quod 
fcu,  cum  cltin  t.Annfiiut  m  Dtdiq  hfrtd  £1  cujUs  no 
euc  vfus  oiim  mucilis  ciim  ficri  pofttt,'  t  quis  filics 
&citra  animnm  acquiicdchcicditatiscam  .iditcc»' 
&  vcrba  crctionis  (o  cmnu  piofcrrct,  quo  tameii 
cafunonacqiiircb.icuc  hctc  litas/.i/ui  indlitndd 
vlt.dluil.tum  quitodjitul.  Et(ienun  dicipotc(t,t^i:cd 
Labco  putabat,  hunc  mrando  vuhmratc  m-  g.s 
dcclarairc,  quod  vclithcrcjcfle,  quim  pr<'  hjrcde 
gcfliire,(atts  tamen  vidctur  pro  htrcdc  geinifc  fi  vc 
hctesiutaucrir.  llla  enim  toiidicio  H  turduertt  v^u» 
fimplicitcr  concf  pra  non  aiium  (cnfmn  h  ibcie  po- 
tcft,  quahuncqucd!x;mus/i  lurdutrttfthcridtmf J?» 
nonlulpendic  ncquc  impcdu  delatioff  hcrcHu.  ci» 
vcillayii/(i/mr  dectm  rtfM.Quamquam  porcft  tli  lcx 
genrr.dioic  habcierjtioncin  cx  co  llimpcani.qnod 
mrandi  condicioncs  oiimcs  i  P.xcotc  im^roba.ur, 
tanquam  turpcs ,  & pro  non  adiedis  habciuu"./.K. 
Dtiend.infi.Et.  hoc  magis  probo.idq;  cft  quud  fup.-i 
diximus  ex  d.l.ti  qui,Li  qui  condicioncm  imple  iit» 
fub  qua  tucrat  hcrcs  infticums,non  idco  acquit  i  he- 
rcdicacem.nifi  poft  impletam  condtcionc  id  faciar, 
pcrquodhereditas  acqutritur,  quodfic  pcraditto- 
ncm:  im6  quod  magis  cft.in  lcgato  quoq  tdem  lu- 
tiscfte  lex  aicquamuisineo  maximc  diftcrat  Ici^a- 
tumabhereditate  quod  lcgatum  fi  per  vindicariu- 
nem  reliftum  fir ,  tianfic  reda  vi.i  in  legatat  lum  /  i 
Titit  ^^.Of^rf.quafi  iiunquamfadum  nercd  s/./f* 
gdtumio.DtUgdt.i.idcdq;  acquiritutignoranci  /.  fi- 
liusfdin.  1 6 .  vtrf.  Mdn  tUut  i»/r.  ^irt  ttfidm  fdctr.ptijf  1 1  wm 
pdter  7j.§.furie tei.tit.c^aod.  in  hcrcditatc(ccu\cit, 
quiahcrcdicasdamno(aeliepoteft  Jegaitj  nunqua 
l.fibtTtdttdtem\z.tnfr  Wdfid.  Scd  dclcg3tiacquiiir:o- 
nc  itrcuocabilt  ioquitur  lurcc.in  d.l  ti  ^Ni.qux  nald- 
tur  cxagf)itionclrgatatijvoluntafia,non  dceaqu^ 
fic  folalcj;i$  poteltace.LegatumnamOjUf  fibi  gno- 
ranciacquiiicum  r«.-pudia  c  Irgacarius  potoft,  quoi 
poftagnitiimem  voluntaiiamnonponer.Qttc:i  .tU'* 
moJumcnim  !cgacum  .icquiritur  quidrm  ignoiu- 
ti  fednoninuito/.4.).d^6  Dttt^dt.i  italcg.ui  j>c£ 
agnicioncm  acquifiri  fcra  rcj  udiatio  cft  i  i  ifM  luirt 
ttfidtntnto  {4.  i.Lucid  Tittdtod.t  .  ^  d^irttdluinfr  ut 
fuiC<lftit{l.  Laqut  ti^u  eft  quoH  aJ  fccurda  n  Ac* 
curlij  rcfponlioiicm  confiigiamus,  cx  qua  Battuiu$ 
fuam  diltmdioncm  fumplir,&  qux  fal(a  cft. 
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SEd  &  fi  falTum  teftamcntum (Inc fcclcre cius ,  quidcccmdedit,  vel  inoffi-; 
ciofum  pronuniietur :  vcluti  caufa  non  fccuu,dccem  rcpctcntur. 

Ad  /•  Sedettii.  ^f-^'  nh.hAJE.T%o  naefalfum»nue  inofficiofutn  te^ 

H  AT  Dv»  Ouxftio  hKi  teftamer^ti  vcl  Inoffi-   ftamentum  pronuncietur,c6di(aioBi  locus  eft  pc 
cinfi  nonimoediT^^ditionem  Sc  acquifitionem  he-    cun.x  datjr  ad  condic.onem  .mplenda.n,qax  ira- 
reduaris.fcilicct  quod  ad  talfi  accufationcni  pcrti- 
ncr ,  fi  hcrcs  ipfc  inftitutus  falfum  feciffe  dicatur, 
ciini  cctcnscfTc  dcbcat  fe  non  fcciftc  /.  i«m  fAlfum 
4«.  itifr.Dt  Miiiuirend  htrtd.Qupd  autcm  fpeilat  ad 
querelam  inolficiofi  teftamenti ,  cjuia  certum  eft 
camnon  compctcrc,nifi  poft  aditam  hereditatcm 
l.rjfifH4mui.^  Ji  ceaduunt  fupr.De  ineffic  itJlMm.Lfd- 
mm  ^i.f  iBud  C.nd.  Atqui  caufa  dandx  pccuniz  ad 
implcndam  condicionem  inltitutionis  ,  nonaUa 
fuit.quam  acquifitiohercditaus,  vtad  lcgcm  pr«- 
ccdcntem  diximus.  Ergo  ctiamfi  tcftamcntum  fal- 
fampoftcavcl  inofficiofum  pronuncieiur,condi- 
dionicamenlocus  cflcnon  poccft.quancaiifano 
fccura.curafccutafic.  Dec.  Non  videtur  caufafe- 
cuu,qux  non  durat  fccuta ,  ficuti  folcmus  dicere, 
non  vidcri  verfum,  quod  non  durat  vcrfum  ifipf 
fdtrt  lo.f.vtrfitm  tnfr.  Dt  m  rem  verf  ncc  quicquam 


pleri  omninodcbuic  ,  vt  hercdita^  acquircrecur, 
quafi  non  (ccuca  caufa ,  nim  acquificio  nu  la  ficri 
pocueric,autfada  videripoiTic,cx  caaditione  quc 
in  irricura  rccidic ,  nam  qux  cxpuftfaAo  emcrguoc 
nouoindigcnc  auxilio,  vr  benchic  AccurCu$n.>- 
tar.ex  Idi  4Utt  1 1:^  .tx  uuft  fupt.Dt  ituirrtg  tn  mr.fdi. 
l.fifubh4Ci6fiifr  Dtiiie0.ttfl.  vbi  fpccrcsnon  vald« 
diillmilis  proponitur,  deeoquifub  hac  condicio- 
ne  heres  infticucus  fi  StickuMm4ammifatt,i{lam  mz- 
numific  ,  atqae  ica  hercditaccra  cx  eo  tcftamcnca 
obtinuit,  quodpofteiinofficiofumt  veltniaftunt 
pconunciacii  fiiic:  nifiquod  eo  cafii  non  potcft  c5-> 
diciltbcrcaspec  manumiftioncm  daca,quoniamf*-« 
£k\  non  condicuncur,  ncc  libercas  qu«  Cemc\  com- 
pcciic.rcuocart  vnquam  poccft/.yf  «  qui  In/Ht,  DtM 
tui  libtrt.  csuf.  koM.  tddtt.    Sed  ci  qui  manumific  a- 
iiccr  fuccutntur ,  vc  fitcui  precium  i  manuroiilbac* 


incercft  .  anquid  dacam  fic  fine  caufa  auc  non  cx   cipiac.nefiuftra  Tcruum  pcrdac.Cxtecum  bcna  ad- 

hiftacaufa.anvcr^rcdeatadnoncaufam.vel  falcc   — — •■'  c.fwr..„ 

ad  non  m^irc.audmli.f  ftn.&irlt.infr.Dtttndttt. 
fin.uufKi<\\i\  adicio  faftacx  ccftamcnt  i.quod  po- 
fteafiifam,velinofficiofum  ptonunciatum  cft  ,  re- 
dicadnonaditionem.  Perindc  namquc.acfi  hcre- 
dicas  numquam  adica  fuillec  fucccditur  ab  ime  - 
ftaco.cumcx  poftfafto  faifum  quiJcm  ccftaircn 


dic  Hcrmoc;enianus,  Stfilfum  tifi*mtntum  ftni  fuUrm 
um  qui  ftiimum  dtdu.pT$iuu(ittur.  Nam  fi  probcrur 
fals^  confi€lumfuiftcab  eo  ipfo  heredc.qui  pccu* 
niam  dedic ,  non  debet  habere  rcpecicionem  tan- 
quam  qui  cam  pecuniamfado  &dolofuoamife« 
ric.eamque  turpiccr  dederic ,  vtfierihetes  ex  hlfe» 
teftamento  poflrec,^uamui»iUc  qui  accepicno  mt« 


mm  nullum  ab  inicio  fuiircappaieac.  Inofficiofum  piccr  accepcric  Cum  taracn  ertamfi  turpicodo  ?- 

auccm  cucftacur  filrcm ,  pro  qua  parcc  inofficiofi  triuf^ue  veifaretiK,melior  condiciociuseirc debe- 

fluerdainfticucacft,  Sc  nbcinmc  ifcfihumm  6.§  i  /.  «t  qai  accepi(rec./.j.i»»fr.«/.^#*i.Wf.  DitimUa  fiit. 

(irc4  x^i.tuna.ix.&ptff.fufr  Demoffc  ttfi^m.  Ncque  ««A  Poteft  auccmfien,vc  cum  quoqucdim  heres 

his  c ifibus  locum  habec,  quod  aic  Papinianus  in  /.  «pfe adtit , ex  co  teftaraento  qaod  h\Q>  confi<auni 

&  P4trini  55  S  W  fidttcimmiffjm  4d  5C.  TrtbtU.  fcmcl  »b  eo  diccbatur,  canquam  dc  fua  cerms  innocctia, 

adica  hctcdic»te,omnemdefunaivoIuntaccmra-  probecurcamcn  fiuc  per veto$,fiuepec  felfos ccftes 

tamconlt.cui.nccquod  iamfxpc  u(aari folet.cum  Jalfum  ipfccominififle.  Atqjiia  m  hmus legis  fpe- 


cieeucnifreneccfrar6  por)cndtimeft,vtpoffirracio 
dubicandi  cx  co  pcci.quod  fccuca  fit  adicio.  Nam 
cx  eo  teftamento.qiiod  ab  alio  quam  ab  herede  ip- 
fo  fitflum  cflc  dicatut,non  poteft  ficri,vt  heres  ad- 
cac  hereditaccm.cvm  nec  fieri  queac,  quinde  viri-* 
bas  teftamcnti  dubitct,quod  fufficitad  impedien- 
d.Mn  aditioncm  dia.i  (um  f^lfum  iitqui  fut4t  i^.enm 
fiqq.i'tnrtfuii4nd4  HMiJit.  Hmc  vero  fumpta  oc* 
calione  quxric  Acciitfius ,  fi  mulicr  fciens  matri- 


quifcmel  hercsfiiit.fcmpcr  hcredcm  pctfeucrarc/. 
tfir  Pr^fflr  7.p/tdquid  Pdpim^nm  fapr.Demmor.iti  qui 
foluendo  ^'i.irfr.Dehned  i> fiit  h.refiitut4  Infiu.dt  fiitic. 
biTti.EzhAi  praintci^is  habcri  nonpofle/  i»  btl- 
h  1 1.  ^  f-tai  4J/ftWi  mfr.  Dt  ctpt.  & pofllim.m  quorum 
numcro  aditio  ctl  Uiius  Itgitimt  77  Dt  rtgui  tur.  ia- 
^ii  ^yDt  4fijKir.fcfrf(l.Habencenimlocumhxco- 
mnia.quocies  adicioiutefacVicft,&:  ciiis  hcrcdica- 

ti>,quxfucnr  vcr^  perlcgfmdclata/.ir/4f4 151.  Df  .     -    „        ...  ... 

verb  fiinA.i.x.&'U''pr.Dtbertdftiit.  Atquinonpo-  monmm nuHum ,dcdentpecumara  indotcm.tii 

tuit  iurc  fiiaaclliaditioex  teftamcnco  ,  quod  ab  poffit  eamrepecere.Ecputatnonpofl^c.contriquI 

initiofklfumfuit,nequeexeoquod  poftadicionc  vecus  incerprcs  Pccrusfcnfcric,  Mihi  placccca  di- 

inofficiofurapconunciatum  fuic,cum  ex  ca  pronu  -  ftinaio,vcfifincfcelercdaoiismacrimoniamnuHa 

ciationefiatpatcrfamiliasintcftacuseocolorcqua-  fit.noncominusrcpcticionilocuscflcpofficex/.i. 

fifutiofus,nccfinxmcncisfiiciic,cum  fuprcma  oc-  C.hiftit  LvU.tnpr.Ditonita.fin.c4uf.S\  vcrA  aimfce- 

din..rec i.l  i  iTitui^.  De inogttfixm.  TelUmcncic-  '«tc  mulieris, qux dotem  dcdic, aliud  diccndii fit^ 

nim  validitaccmprxcedcrcoportct  ,  vtcx  code-  exhaclcgernonvitfcturautem  fcelusmulicrijin- 

fciriiioflich*rediraspcrlcgem,&adiri  petheredc  teruenillc.fi  vcl  iniure.vcl  infaaoerraucrit.  Nii- 

^.fofiaiitt infiit.ifuib.mei  ff/F^w.iii/irw.Eftqucrcs hqc  qtt«ni cnim iuris error  dolo  &  fccleri  adfcribirurt 

ex carii  numcro.in  qaibus  apparet  cx  eucnru.qui  J  fi^**fi  fi^  fitrt fupr.Dt btrii.fttit.mu\to  ininus  crrot 

ante  fuentvtin  Lqut  rti  ^%.^.i.wfr.Dtfolut.iqutii4m  faai,CHamqui  altoquinficmtoletabiUs. 

^  j.VtPiANVS  hbroiff.  adEdidhim. 

T^Edi  tibi  pccuniara,ncadiudiccirctur:quaquafidccidi,anpoflimcondi- 
•^^ccrc,  fi  raihi  noa  caucatur,ad  uidice  non  ir^''  &  cft  verum,  multum  intef- 

'       -  cffc 
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He^VtruiD  ob  boc  foiumdedi ,  nc  catur » an  vc  8e  milii  repioiiimaciir  noii  hi  k 
.  Jihoc  vt&  reprofiiiciiiuRcoadidpotaat|iioonnpoiiuttacur.  (i>ycjieea^ur: 
tondidiocc&ty^nmdiuiioaitur.  ' 

«^JS^  '-  '  :  .  •!    <bmcontinctJic<tmatilem^fMmm;»f»f  5j»/,irri^ 

^4^Vf     ...  ,  ,>f;|/.2>rill^/}.  /itnd.VMdtt.  Iranc<;abrur(liunyideri<lcbcc,vtta 

#nu^<ni'%i<v  fonmiftu  Hmofmnato  *  qui  antt  fiN»mmei^'vtnir' 

R.AT, »  vt.^n  contraftibasinnomTmris ,  qualis    qi-cpartc  troplcmencum  ^ct(e£ti)t  dici  non  potcft, 
ifthtcdc qooixa^niust  cum dedi  (ibipccumam   nonconcineauirpa<lumliuc cranfa^tonis, riuef- 
In^WMBteMr ,  ioeareil  psMteatw  «juaro-  luid  «(nodlibn  *  quippe  q  uod  perfe Atim  efle  (em- 
dmex  pancaltera  {anj6ftara  noncll,  conrradui    pcrdcbrat  nccadationc  mcipeic,6dinttdocon> 
f4piW.«^fc.<^pnn>oci6  retiic  inccgra ,  nccin  daiano    lcnfu.Erao  noapoceftp^^mihocpafeiccxccptior 
ilB»BHnMMrii  «jw^wwwiwocpit  Ifiptanwti  ^   nempa&aijiiliibeiuUm  sepecunipemcxpaa^ 
0i^£tfi,o  indifiin&cdicendum  eft»condidic m  lu-    illlus  qui noaimplcuic»mHlcominttscscepcioiieai 
CttmeKc  pofle ,fiueobhoc  loinm  dcdeiunpccur   tian  a^onis^in^ftaeriam rationc inrundi  con- 
oiam,ne adiudkcm  CMuc,fine obid, vt &milii       cnaus^uc lempcc mfpicicnda e(l  m  contraa.bus 
HBmilwtufOoaiB»  AKfiquBcont^aaum  hunc   wmmaAl^pmumhm  ^.irtfi  m4tiJUL8cxaCpc€tz 
|COtfan£i£bioneacdptac,qu«Accuirij  Barroli,&    qaoquevoluntatc  concrahcntium  ,  qoxnonilla 
•liorumiocerpretum fcncentia cftexUiis  verbishu-   przcis^ futct  vc  cu hoc  vcl illud  facctcs  ,  cum  nihil 
JmIh UgUqiufiUM^Aecmfius norat diOioocm   p  oraiietis,  nifi  quod  pccuni^  m-am  ceru lcge 
qntjicWc  cxprcffiuamT  rimi$,indiftm<3cquoque    tibidaramaccfpifti,  cd vtnifaccrcscondiccrepol^ 
icenct*  hanc  lcgero  dicendumeft ,  condi<aioni  Jo-    lcm  cgo  quod  a:diircm>aaiaiiec  dcd.  r::«  ucfi  fue- 
^ininonc^ledcKcepiiooi,  qiwcx  ioftattanla-   rimdatucusoifinctdnfeqaaiatnr  jptoptcrqaaiii 
dione  fempcrcomncrit.  Numq  iam  enimiufta&    dcdi.  niudi<;irurduntixat,in(picidcbetanca  il« 
^erfc&a iran&dto admunt  poen  KouamtfaMMio  rccuullt,nccne,lccwa:.uci:m  noacft «li  i)ni(ii|in 
^.C.ii*mifi6  Meque  poceft  vctomque  loami       demlnmliHC  *  ^ntiidiii  fd  'fiAom  noo  cft :  leco- 
fctcfciepetitio&excrpcio  ^ltkgdMtr  i^^.pmtU.    ta  vct6 inteU^iuir ,  fifiaendum  aliquidnon  fiiic 
jirjf.tfrewWiff.iff^.NuUoig^uccafuiocuscftepo-  JbocMpfoquicid&aumnoncft.  NecquodiUudip- 
telldifbncboni,  cjuam Mc VlpnmatpMbac.  Dso.   finnbcuadbucpoiEtindaoetepoceftnecefliuteia  - 
iMnktton  inKHft^endedetun  tibi  pecuniam  .rt  a-   cancMUdecooon&cicndo  qoafi  non  ptiib  vide* 
li^utdriceirs  an  vri  nefaoetes ,  pnore  caia  nonu*   ripoi&iirpletnencumben^  (ccutum  ttrg.LvU  $^iab 
detis  inv^  leatUc  r x  t<  la  patte  ^pioniqtie  feceris ,  tc   k^M  SC.yiBtwt,d,lfi  ftctutidm  y  i.  ftftruiim  verfiinL 
,ideotoenceftpaniteMucexmcn-pcne»&cxparni«  iiminfimHnM&wtific.fU»ic4iiMttr^  btettt.  fi- 
tenda  condi£l"ioni  PoAeiiorcauccm  caruiniples,    cutcuenirin  crtertsomnibus  nonfaciendicondi- 
cumnthttftcis.&:  quandinnihit^ciiiconcraquam    ctonibus,  ob  quas  idco  introdud  ncccirc  fuitre- 
pcomiftris»lic^tpofn  adhucfacercfivdis.&idco    raediumcaodonisMuciaiueLMiMMj  7.(.ar<»tS. 
Condiftionilotusfllcnou  potcft ,  qui.!  contradtiis    infr.de (tmJUt.&im«nfir.  Nam  quod  ad  caurioncm 
f|(fvc<aoue  f  «t^c  itvslcipeptura  &  c  ftcdum  fuun   Mucianam  pertioecattum  eft.  quod&  Accuciios 
bbuit,  dcbeiquc  nuhi  ftifficete,quod  qaSdociiii-  ' docer,nonbabcieilltm lcMaimin  coocraAibciili ,  £• 
queibisadiodi.  ciri  K.ihicurus  futn  condidioncra,    oe  nominacis>iIue  tnnominatis ,  fed  in  vltimistan- 
cdmim^iucaremihkd  beam,cucnonmcliU5rebus   tumvoiuntacibus,vcdocuunuslifr.  Cnm&.c.  nec 
inif k pmfpeMrim A  mepecoolaiodmc  dimrim,n  ex^camabinoico,{cdpc«ftaridTolcni^,nIiabeK 
lepcpcnicierestcadiudicci-nnonitucu  ii  Q<iid;.^n    vim  condidonis  expietc.  vcad  Accurfium bcnd 
nonuanfadlioiftaeit cumd«ktii>i  pecuiuam,nie   addicBartolus.  Quod«daUasvci^6Gatttiones,qn« 
f  d  iudicciD  1 1  ecur  i  Qu^   ttan&diocft ,  qna  m-   officto  iodicis  pczftiri  fiilcot  in  omnibot  hmue  fi« 
liooe  fietipcMeft>vt  locas  iic  pomicenriciHoc  enim   dei  iudiciis^  quibus  in  /.i«  «nrMi^i»  40./S|pr.  itht- 
>  eft  quod  Accurfiiim,6artolum  .'««leri^uc  iniet-    dir.  cerium  cft  uon  efle  iis  locum  in  contradbb^ 
nreteafefellit.  Rcfpondeo  noncflewnw«^nffO  intwmitutis, quiomnes funt  ftri^  iutis ,  quode* 
M^CMiM&Aionihilniiipa^bimniidnmcft.Mf^  oimobcetcamaliqnamcauIamdacumcft,adilbna 
inufqiK-conrcnruperfedum^&nominatura^&ex    prxcisc caufam rcftringi  dcbct ,  non  adaliamex.« 
nuo  proindc  nafci  excepcionero,  vtex  cffCctis  quo-    cendi,qax  conua&us  uupUmcntum  diHicilius  fa- 
oiie  paAis  qnancuaaliitcc  niidis ,  tmrum  oon  cft«   ccrc  poffic,ocinaoiiafiarciqui  certa  illa  legepccn» 
euamuis  Baitolus  pannn  hcc  male  refcrat  ad  o-    niamaccepic,nonaliternccduriorc  legcacccptu- 
dtom ffliaaeodarnm ittium  in  1.  ^^rmc^^mm.  ib   pn, ix o^amuisdcfcndaf  Bazcolus.eciamin  ftr«^ 
ia/ Ac  contia&<iimmini«MnB,ycfaploiqiiibn  pav  Ivcica&MiboMnairdaiiicxcattlaonusiari  -< 
dnimcflc  videarar,quapartc  con:[a<f>;;<;  c(l,rciicra    nis  iniungicxi  fi  crtdittrtni  .inf  dtrtb.4iith«r.iudi(  pof. 
uwen  miaiis  eft,quam  paiaumpetfcclum,  quia  jW4/KbAi6.^p«/i/(r{.<r*to.Etiamanrediemvclcon- 
1nipccfciSlus«ft  •  quonfque  impiecnsfiecsvnoqo»  didoninn  Uiifogifbtinm6.'mfm.iiifrj^uAax  umfim 
|Mw  :ilqu^dem  implementnin  quod  ex  vna  tan-   ptfMt.  Errartatncn,cura  in  carum  Icgu fpccic  nnn 
«um  partciit.inirium  dunuxacobl  g.tioni  przbet.    de  iudicio  altuuo  ftrido  tra^etut  t  mquonulu» 
Hon  cciam  ^nem  &  peifeftionem  contia^  U  i.   officio  iudit^bayffifflinqrrife>CC>fejd  de  cognico? 
MfJtmjftnmKJU  qnenadmodiMn  ibbnmc  dice-  ne  Pryoiiijfycidnc^jdioptate  fic  miftio  in  poftcr. 

rca<:ccptil.xrioncm  iniitilem  non  fempcr  vimpadli    fionetnhononim  debitoris.ad  conftitucndumpip 
^ saa/tfai  8  IM  tfui^iri.  quamu»  tntctdum    gntis  prxcunum  cx  i-U  partccdtcli  l.  im^minm  . 

^t^,Lfi*imml0Mm I ^tMfivmx7.i.ftn^Jk  fjd.i.ijnfr.dtfifnr. *a. & ifijtf.nt.flj^. ''^^ 
«fl  Qoin  conuentioncm  cx  fliaquc  pane  pet&-  f^MU niminim  & dclyiltigipjliiyywf q°c  de&ndit 
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tunna  m  fi  n  on  latitct.oim  fc 

poifit  ▼ocari ,  &  t jp»  «n  "i*  T**-  promiitttfe  noBitnkmii.  Eftcnim  haeeimpcrfew 

&  WlTit.Vt<l*i'tUM<pitmmftcAM€)am,Ti\ivn-  conucntb, nonmn{aaio,autfitran(a<aioiliqao  * 

ouamoncnindus cft farifdadonc,nifi  propooashc  modo  dici pottft,  impci&^  certi  tran(aa»o cflj^ 

«demelledcbitorif ,  &  hercdi» huius elTc  fufpc-  quinccpatit  exceptiooero.necimp«litrepcci(to- 

Ai>  boikato  ;  nam  licet  hic  perfonaro  defunai  nem  i.tjnfumnm  S.tjtti.  Nam  fi  ciim  pccuniam  tt- 

«tpafemiet  ,dttfqite  hcrcditatem  adeundo  ipfe  fe  bi  dcdi,  vt  i  fite  difccdarac ,  tranfiiaio  umcn  noQ 

debitotem  conftitaeric ,  dim  tamcn  furpedm  iple  eft,idc6quenec  aliteriraDedimr  rcpetitio,  quim  fi 

eft.mcipitqoe bbllkeolfwibw.habenrciwliioief  ctofefcquai«,idcft,difcdI»ili«pttfcimdem, 

iiereditariiias  petcndx fcparationis  bononim /,  i.  vtitadixciim , cranlaaionem,ampettenandaao- 

&t$t  titJtftunU.  indequc  fit ,  vt  ciim  »ult  dcfun-  ncm  iiii  faAam,vt  in  l.^cJefi^M.\.  in  poftiemi» 

aumdefeildere,mmtamfcip§im,<HroaIium  de-  iJlisvetbii u*f*faitt*t4ttrtf€tkt»ftif.htttu.  Qvaa^ 

fendereVidcatur  ,  ide^quc  oneranduj  fit  farifda-  to  minus  tranf«diodiccndacft,fidedciim  tibipe- 

tione  fcdca'  facognitaperPistoremjCuiincum-  cuniam, neadiudiceracaa.autvt repromutas  tc 

bit  prouidcir,nc  quid  ^mnicteditocespuwmir.  iwaicmmmVcnimigiaireftqmHldjBiimiuin  tot» 

Reliquum  eft.vtcx  ooncndu innominato,  in  quo  hac  qusftionc  diftinguendum  cflc  ,  an  caufa  obf 

rihi!  de  prrftanda  cautione  diaum fit, cautionis  ooamdatafuit pccttmafecuuiu^ecnc,idquefo- 

■  p«nan<Lonusnunquaminiungidebcat,nifieo  Itafolpidopocicse.-iiecmittnftKtmqttodBar- 

iyoc*<a,qtiocdndlwoni&tloei» :ieftiiui  autem  tolus  hic  dckndit,  rranfnfiioncm  clfc  rontraduni 

impixfcnaarum  ncqucat  id  ,  quod  rcftitucndom  innominatum ,  nam  imocontra^ nooeftrnili 

cft  vt  fi  fctuus  reftuucndus fugcrit,finc  culpa  acd-  cdm  iHpttbtioinicnKnk;<)iwianfiaidaibos(i^ 

Mrnttt  Tt  in  d.  §.jf/Sniai«  vtrf.flMt riftmuttrt ,  &  mci  paaim  /blet.quoroodo  debct  acc iD!,quod  tcri^ 

JrrSrrjfc  .iKflif       C2u:iocnim  illa  vclrcpromif-  ptumcfttn  lMtttraami7'C»LiifLmjinm.t{\to%ai». 

fioproicftirutionceft,ctiaininaaioa!biuarbiira-  niencafuftipulationii  coot«dllieft,protndel«H 

ciis  tn  quibus  Jgif ur  adreftitutionem  Lfihtitfidti  minarus  non  trinlaaioiltl<.Cibi«te<.M/.^MfMt.} 

II  Lr.irtivitidu.l.tttmfi(um  i4,.^  quMienusfKi>  qu$i  fcd  paaum  ^  qoidem  nominatum  ade6qac  pcr- 

iMi  M»r  Et  ita  condtiandi  font  iodilh  cum  hic  le-  fc<^um,  cum  tamen  omncs  contcadusinoominaci 

£eionqao!nodocondKw»nii^Aecuifio  &Bat.  fintimperfeai  ,quandiuextti»<|*pMtw»ote 

tt>lo,vthicnoivfitcauendumdenoneundoadiu-  imp!cci,quxlolaratioeft  propterqjnra  iniislocuj 

diccm  qu6H  lam  fit  fatis  cantumpcr  Mcepnoncm,  eft  intctim  txenitcncije :  quomodo  & in  ipla  quo-i 

qu2 cx  tranfadionc nafcuur,fr&iBl.t. $.Jirf«tewi  quetranfiidioBe,e4mmipcifcaaeft,vtindiff./. m 

mfvr i»Nf.l«rt'<  Quafi  m  hac  lcgc traofiiitio  fada  ftmmt  S. x.tua dlittr  htutdii  vt  m  LtUgtttttr  jj.  ^.fiquk 

finnreiver^e'.vt  Accurfiusloquiwr,  quoJno»  ftfitvffMtttt^titdA.  Sane nop pwcft  acuiarc i* 

felfnm eflG;qfteodiams  :  &aliudcft ,  dahqoidob  quicootBUiir,fiimnocnimMoomiiaaa,miemiio« 

jjLltllti\|^iinBTinntT[rTrr--^^"     ^  iam  perfedbt,  minato,  vt  deeatc  inftrumcnturo  confcribatur  ,ad 

vtin / In (ummtif^^t  ^.ij^.i*««i»aj»**,aut vcili-  ceftandamceigeftcvecitaccm, ttBartolus hkno- 

tcdifccdatur.vtmi.i.A^.fialice  poftcAdifcedum  malfiiiiimm»£.^mirMiil.Lfbtrpff»fbk i^ 

I        III  iHii wlflliiw iiii iiniim. nr in iii  CMMJmmmk-'.*  — v,^-^ 


At,vte»lexiMltil#*'^  CA^iilMli 

*  i  ipiimcrit,&fiubidedcro,ncStichuramanumittas.n^  |i 

■  mi1iitepfomtcias,tenbnnMttamil!iiram,fiobliM 

Ad%.\ildem tfil*  ^  repromittatur  condici  potcrit,fi  non  rcp.o» 

*  mtctacuc,finvcncnuummicucuc  condidioceirac» 

Hic  S.roal4  ab  Accurfio ,  Bartolo,c«irrifquc  In-  qu«idiommmtoamitllcur.E»dem%icardabicMi^ 

■tttPtetibwaccepra7cft,proptcrvicium  vulgatatlc-  di&deddcndiratio  eft,adhancfpcctcm  ,  auzad 

aioiii$,quxfichabct.i<i/w(/?«/if»*i'W^<',WS«-  fiipciiorera,dclcndaquefimtomni*,qa«adhBnc 

chflM  RMMMrin«,  cum  tamen  legcndum fit ,  vt  in  4  Accurfius&AiofiaibonwleadmiimndifepeilT 

^Mlmm.UtmtrHttfitmiiiH^ntStiaimitiM^  tioncUimmm«nnmifrrit,iw^inhibenda,fi  m#« 

muttm  vtcaufa  ob  quam  data fiiir pedinia negati-  nmnifcris.-aotdepecunwquamtibificdcdaim, VC 

conccpta fucnt.non  aftinnatina ,  vt  in  cafu  pne-  manumittas  ad  diein  ,  fi  prius  vclim  ageie ,  ouim 

<edente,itaque  fiqii«i«or,anadmittendafit,aat  die8veneritroanumittendiJiicemmcafuseft,qut 

irhibenda  rcpetitio ,  eadcm  locum  habebit  diftin-  traaatur in  f .jftf.vbi  tamcn  dc  cautione  prxftand* 

quxptcximaaUataeft,vtramdedeiimcibi  veibum  nullum.  Itcm  qu« Bartolu»  dc  fiio ad-*. 

pccumam,obhociblAmiiemiWimitii«,iii«6n  ftnm,vtciw«c»ciiodbincanulct. 


z  ^Scdfi tibi dedcro  ,vtSciclittmiiiaiii2minas :  finonfictsSpoflttmcoii* 
diccre:aut  fi  mc  pcenitcat  ^^/^ondicerepolTum.  Quid,fi  iudedi*  ytintra  certunr 
tcmpus  manumittas:^  noiidomicmpuspra:tcriit,inhibendaeiitrcpetitio,nifi 
p(rnitear^qu6dripractcriit*,condicipotcrit^  SedfiSticfaifsdcce(reritt  anc« 
peti,quod  datum  cft,pofl[lt?Pioculilsait,  li  poft  idteopoos  decellerit,  quo  roi, 
numittipotuit,(cpetitionemefle:iimini]s,cefl^ie*  Qitimiimio  fclinihildbl 

.dedi\ 
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dcdi  ^vt  manintiittcrcs,p1acucrat  tamcn,vt  darcm :  vltro  tibi  compctcrc  adio- 
nem  ,  (|u«  ex  hqfi  comiadla  nafcitui ,  id  cil  condidlionem ,  dcfui^o  quo* 

condioeicnir»  fcco  fioiofaieiBdkiiim  acdpereras 

j  .  ,b  ittf/jfnwfcmretf.RAT.DVB.  Contta&usoai 
A  !ius  hic  &  nonos  can»  eft  de  peciroia«  qnam   4>  inii io  ^nt  volunratis,cx  pofifado  rnat  necefll- 
tibi  fic  dcdt ,  vc  Sticj|Mim  manumictas ,  & cadem    catisni({.t/Gwr5.C.i^«%. &4am,  Abapiaxaxs».' 

«juxftiojanpolTira  condicere  •  fi  nonmanumittas,  innominati  pcriiulc  contradhjum  ncminc  ac 

acnonvcm  rupcrioterpccietancondiccccpoflim.  iurecenrentur,atquciiiiquinomituurunt,cumia 

finuhiuon  caucas  de  mtaamjicendot  qoiade  iis  iis  concrahacur  iriyaAAA>.fi«tUiiiar2<»mM7.§.t./fi|pA 
^n»  ia&dcndo  confiftunt ,  csutio  ncc  poft.uLitur  ^<»(7.Nonmagiscrgoincontra(flibnsinnominatis, 

lllMMMn*necpr<(lacai»  quiataaendum  cft ,  ^uod  <juamin  cztctis  nominacispoccll  locuscilepcBiU' 

lieri  ponft.ftdcliec  «  non  de  eo  £idendocaaen-  vm6ml\>^Aj&fi4^Cjiir^MH»ii»JL\.L  mltmM 

dum,atcuradenon  faciendoagitor.tunidcmum  6.&ftfcMrtuecdontt.DicJ)\^cTcntiii\\^e^k,\n-' 

tzaf^Unlolc^ancaoiioaliquariueMudanatfiuea-  tcc  coutcadlusnominacos  &innominacos»  qudd 

Bft|Msftkdafitt<lwtfinonahterimpleci  condido  nominari  omnes  perfedi  funt ,  necpci^conm* 

ncgaciuaponit.quam  C\  dcnon  faciendo  caucatur.  dliuim  nomcamcrcntur,quiin  pcrfcMi  fint  aut  rc»' 

Diftinguic  aiiccm  Vipianus  in  hac  ipcde ,  an  cibi  auc  conienru,auc vcrbis ,  aut  liccris ,  ce  quidcm  in« 

prcmuam  fic  dedeiim  ,  vc  Sttchnm  manttmictas»  cemenienu  ex  vna  tandim  pane ,  (ed  poll  conien* 

mBll  Httf iiirn  trmfnrr ,  in  i  i  ri^  i  r  inm  rrrnTm  rumfotmalemcbvtnqiieparte  pcrftitum.Oicui»> 

tiaqposmanumittastpnore  cafu  aic  poficme  con<  turenim  re  peHici,icemqueveiDis,aucliteris,  non 

dicetCffi  noo  manuminisi  id  cft»  ftatim  &  cum  pri-  quaii  in  iis  (olus  rei  incetuencus  aut  vctbornm  aue 

iBjkmpoce*»intfiniepcBmteat :  poftcrioreautem  Jjncuitmcof|tca&umraciatfineconien(b,fedqqia' 

.  cafil,ntcmpttsnondum  prxrtriic  inhibcndam  cflc  prartcr  mucuum  conienfum,vclrcittaditioncmcxi- 

imeiidoncm,nili  pacnitcac,qu6d  il  pr^tct  icnt  con  ■  gunt,vci  vetba,vel  litcrasut  conccadus  innomina- 

djclpefikVefpciidaniasfiiigulMbiaaadillinAicK  d  non  perfiduncur,  nifi  impknieniocsyicaqiiO  *  ' 

Hispartes.  parr.-fccuto, &idcoquandiufeairumnoncfl:,er  .* 

•a  f»|i««/4cir.RAT.DVB.  Quod  quisfaceiedc-  paitetu3,cumdeditibidecem,  vcSciciuunniantt*, 

bet,iialloMiid&cicndttmpnclanitoiempore,ficti  mitiat,  poteftmepomitete^qirfaoMictaAiiiiioa^ 

quandocunque potcft,  &r  fatisfiicit  qui quandoque  dnm  pcrfc(fhi$ eft ,  ncc  vllam  in  eo  videri  porftim 

hcit-.fola  cnim  tcmpoiisiunitatio  liia  clt ,  ^uzim-  ^tccrc  tibi  iniuiiam,cum  impucare  tibi  debeas ,  cuc 

pedtt,nepofttempnsfieripofnt,  quodahcdfied  nondtids exparte raaimpfeueris, qudm primum  , 

«Jebuit  l.UnptTdt$r  ^i.fupr.  dtftfiul.  l.  Tbtis  41.$.  tntTA  implcr^  poruifti,ne  pccnuend^locus^ficri  vnquaia  *  . 

f<rMfrm;wr<i^ryJ</<if.M<rr.£rgofitibidc(iciOyVC.Sti-  psflet.Qupd  vul^6nollrinonintcliigunc»qiiicoil^ 

chummanumittas,nonpoSuincoadioae,  obid  tiaAttsiimomhiacoi,edamanccfiwBinmcicalteia 

folumqubdoonftatim  ma^umitus. De c.  Qucm-  panc implcmentum  peifedoseneputant,qti6dfi 

admocium  in omnijbnsobligatio(i}buj,  inquibus  itaeilct ,  vtiqae  locus  pcenicenriac iniiscfic  001% 

(iicsnooappouKU(>prxfcmidicdd>etac/ji(faMitaf  poflet. 

14.dbsaiai.iar.  Iuinomnibusqu«facicndafunt,  c  i^/iMM.  Ratjitb.  CAmtibideeeiia 

lg^lloa£cdotempoce,fiftarimnon  fiar,quodficri  dedi ,  vr  intra  certum  tempus  Scichum mantimiB-> 

l^tdmpoceft.iuftarocondicMidi  caufamhabecis,  tas^etianut  nandumtempusprxterierit,cadeinta«      .  . 

cuitugiatiafaciendum  ftatim  fuit,  quodficride*  mcnrattodandaecondi<^ionislocumliabetCvide<; 

buit, limod6potuit/.mW^«i^r^iii(5.f»</.m.  non  tur,qua:inobisal!iticfladvcrficuIumpr*cedcn- 

qoafi  mota  ipfu  iurc  contxada  ,  »b  non  fccutam  tem ,  qu6d  vccum  Ui,  contiaiflum  nondum  cx  tu» 

lC^im  maaoniMioncm  [  ncc  eoiia  laora  vlla  con-  parte  implenmeflc ,  idebque  imperfi^ftu  ra  ma  ne.. 

CPihi  intciligitur,  vbinulla  pctirio  5v' intcrpellaiio  rc  ,  i?v' confcquentcr  repctitioni  locum  clle  poflc, 

^^irtfuftliuiixT  ti»mk.tHtg.l.nuiUm^ati3r^i$  non  minCts  quam  fi  ccttum  tempus  manumicccn.  '( 

fffjar.]  fedquafimanenicconttaaaimpccfiidi<i  -  doStichoprgftitumm  noncfiet.  DEcQttodqoia  ^ 

•laadiuex  tuaparteimpletusnoneft,quod/ulH-  incracertum  tcmpus  ficetepoteft  &  debcr,  incuU  •.  > 

ciV^iriihi  competacrepeiitio:  debucrascnimcde  patumcft)finonfiataQteiil|idtcmpus»dutnmo4  . 

<i^KnDociniHaaaintttcndo,acteipfumintcrpcl-  dAfiacvltimftctiamhocailliatiBmpodsdlinlj|fS- 

lil^^ceBcnfibMnbanc innominatum  &  imp«F-  dpri/ii86.^f r(S8li8r.(.f«i kHmm  ^uitw^'  fhtigJ^ 

fefluiTtcx  panetuaimpleres,  atqueitacondicen-  ^»Micm4  7o.it)UKr.qaiatotianilladmediumteni^,       ,  . 

ijniavr  pfTrnicendi  faculcaiem  mibi  pcziipcces»vc  in  ptupromiflbriadfofueDdum  datmaefleintd^gl- 

1lt^y  €i4ftmtr,&mmrilLpfttm*  Itaqoeii^ier  cuc»ircqBanmtsinterimpolsitfoluete,peutamca'  -  '  ^ 

M^lKxsforte  raenf«$.»utetiamanno$ftet«iis»9ec  abeonon  pofjit/.j!ii^«l4fi#i/i4j8.4««^«"i.fs>iwaMi 

gddium  maMJiuniftris,qu»ndiunon  condic|>pe-  i)7.i.<K'Bff4<i<  wt.ti/i^.adedvtfiantcdiemibloar, 

Cieiun<\uarndedi,  petaiiciinictibiStidiuinaM-  plasprxiUredicatur,quimdebcat/.mm9Nii{.4/i4S 

BOmicwie,  S>c  contta<itiimex  partctaainiplefe,ac  l.lnutUrtm  mf.<U tnn.Ugdt. Proindccamdcdi  tibide- 

rerfictre:  fcdccouueilolinuliierquandiucontra-  cem,vtStkhumleruuratuumnianuinittat,ctiam6 

ltamnonimples,petmitttairniihiooodicCT«,quia  nonftarimaianumiferis,ttihil<^poceftimporari, 

aHfih^nm  eft ,  te  contradlum  non impleuilTe,  quandiu  tcmpora hrgiuntur,vtroanutni6iooem  ita 

a«quecxqtioctBperimcondicere,tmplereampUus  kmgius  tcroposdiiicircpolsis,  necd^cro  ccflate 

finiaciumimplciidieft/^uandopcaioii  k^mMmSt9«mvi$^^m^^ 
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imfku  iPtta  tempo» pMetouiuiBi,toi«iin  igiwr  lul>eri<lebes,acfipccaip4liiMMBi,  «feqMil^ 

noopoieftroihicompttcrccandidiopr^tcxtuitn-    modo  ad  Srichum  incra  cenam  diem  mtttfin- 
}>TenvnUOonftciui«^omodocompcterct^nul-   tcndoro  obligatus  eites  ,qoo  cafa  non  lihf  nwHlb' 

lum  tempus  ftdeiKhf  imimimiffioPi  ^llfAfm^    quominus  ctum  poft  tempw  StidMm  inA. , 

fiqiiodpM&ttnliica^iebpfiinicflik»Ytie^ailur  tnc  & poiTcs  &  dcberes : qoemadmodurafi  cen* 
SQtexra.  (um  rolucreioaaCalendu  lanuaoaspcomilUleii» 

d  Ni/f/«w/M^RAT.pv>Satisbdodtiirpr*^  ncclbliiiffis,  cibneirim  acceoiffi  imc  dccem  n 
bttirque  panitenaa«co(blo,quod  pecuniamt    Stichnm m3Rumicteres,nonideo  prominfli  cema- 
quamtibi  dcdi ,  condico,ricoti  foletsitsclicerevir  numiirumm,necceadmanumi(fionempnccis^oli»7. 
deri  cunt  rcnunciarc  'ocictaci ,  qui  agit pro  focio  L   ligaiU ,  fcd  caufatiuc  tantum  ,niiicon(radaBi cd^'' 
i^itm  6^.inprm(tp.irfr,mfaci$.St*te  igirur  non  po-    fauc  imDeTfi;d«n  mallciiidliacie*  qirimcxpaHi' 
teftiquod  Vlpianushic  fcribit,  inhibcrdam  cde    tuaimplere  >proinde  fi  intra  conftitutum  cempat 
mihi(cpctitioncm,nirimeptrniicat,cumimp!iccc    nonmanumiieris,  voluruarcm  tuam  facisdedata* 
contradiftioacm,vtvehm€ondicere,nccmepce-'  fti.quod  concraSum  implcrcnoli$.Q>ipmodoc- 
tlitcat  Dlc.Multirotefert.quacx  caufavclimcon-    nimmclitis  prol  ari  voliintas  poteft,quamcx  non 
4iceie»anqualicau(aAonrccuta,quod  luexparte    fadocoqnodfacere  dcbuerts>&qiiodfacere ,  ii 
«da  nondfi  imp]eiiiniti,MqoianepfBniiett ,  dhierfa  volatfles,  potuifles i  Hoccnlmoaimnorequirinirt; 
cnim  fimi  mediaconcludcndi ,  cumqur  mcdium        msmimittcrcrcruum  pomcris  I.nMturxliiy^.dt 
per  qoodaftoc condudic,probaii  a b  co  debeac ,  ne    aim  do  inft.deft4fcTift.  riri.  Quidni  crgo  compe cac 
alioqoi fbccarobeie ilhim fir  neccflei Saccumbam  mihi cendtAio } NamqaodAceatfi(Mobiiclc»nee 
procuiiiobio ,  fi  condicamquafi  ciufa  non  fccuca,    dtlaercpotuic,  cxconftitutionediuoium  MarciSc 
non  cttam  Adicamme  ptrnitccc ,  expreira  igitur   Commodiad  AufidiomVidoriaumJiabcridcbe'-^ 
voluncacisdedacatione  & psnitenria  opascft,nec   re  (eraum hancpro  Itbero ,  ez  <|aoiiiftcaii  dchole^ 
luflicic  tacita,camaliiidconc!udcndimcdiumrpc-    manumitti.ncc  maniimi(ruseft,ex/.)f»^«i4.C#/^ 
cialiccr  ex^r^flura  cft,&  cettc  muhi  (tm(»qui  nein-   m4nitf.iufH(rjillm.L  fiftiunum^.f.t.imfm.b$tUt*iAf 
conftaniix  ac  euicacis  notam  &  rcpcchenfioacm   hunc  ccrtecafiimnonperrinet.inqaonoaidciteik'^ 
incttC(cnt,malintc(radicetcpnetescacMilanon(e-  ponumviderilemuffitiwmcmide«fiMpec(intam 
cutcquiro  «posnirenuajic^t  eos  niaximd  pocni-    tibi  dedcrim,  vt  cum  manumittercs ,  pccuniam  c- 
ceat.  Idque  cft  qnodpragmatici  noftii  iadlitant,       nunnon  iimplicicer ,  rcdprecijnominedarameftb 
«X  hoc  loco  ptobatur omn:um  opcimc ,  m  omni  It-   oponecet  cd hoc. vccontf»^  empuo  dici  poilcc»  ' 
bcllo  infpicicndum  maximceirc medium  conclu-    qaocafitconctainiiis  nominacuseflcc  & pcrfcftus, 
dcndi, magis  quamitlud  ipliun quod  condudicur,   noninnominacus ,  &  iraperfc£his,in  ouo  concca- 
&ttab«ileii}c,  poft  AcctttfiumBarcolus ,  «ttia-   Aaarogcnetcideo  non  potcft loCTt cflccioiittmx t 
fcbcilitcr^fcd  ipcniiis  quim  Accurfius.  cioni,  tjuoniam ,  vt  diximiis,  i$  qui peconiam acci- 

c  Quti fifr^ifrijtjniiiir^ffii^*  Intellige.edam    pit,vc  (cruumfaummairamituc  >  non obiigatoc ^ 
dtra pobniicnriaiit; wm wR^  ifau caala fecu-  pTxcisiadmaimffiitrendttm,conllitatioaatcmtttt 
tanoncft  RAT.DVB.EtiarTifi  tcmpnspriterifrir,    ncccffariuri  anrrctdcns  prxfupponit  obligatio- 
adl.uctamenicqaimanuminiOi&implericontia-,  ncm_manutnittcndi,.nec(Cprsieota(£idiim  ciuo 
auspoteft.  Ifilm^^ioim  magis  hodtelasicndam  quiiifianumitteredeBiift,^roqaimcf.vfr.C^aMii»*  ^ 
cft,^odiam  olihifieri  oportuit  // y?;n'/«  luS.  (un    0f. iufutr.  tlttn.  nifi  cius  dcmum  qui  prxcise obli-  f 
ftr  vtndtteTtm  ttfinjnfr,  it^flfglf'  ttift.  qcc  quiffjuam  g^cas  iiicrit,  vt  nunumictetet.  Aliud  eft  fi  (eruuQX  ^ 
fololaprutsmpo(islibeniaridando,velladendo-  menmnbt  tndidcrouihoc.vteamintneectaar!  % 
co,qaod  totiaCc^Qa|ia^mpus  dari,vcl  ficri  dcbuic,   tempusmamimitcn  t  nam  fi  non  manumiiccis,  nec 
non  nJum  qma  rempus  non  cft  modus  icgitimus   ego  volumacemmutauero,fiecliber</.i.^.$. i.m/t'»  ' 
collcndx.vt  nccinduccndx  obliganonis  L^l^Mi»-    quia  liccc  hoc  quoquc  cafu  contradhts  innomina—  ,  ^ 
•  f^firi^^^^.fiUctt dt»bli^*t.&*H.{edamm  quia   tus  &  innperfet^us  fic,  ex  quo  proindc  nonpoceft 
Cempujbrcuinsinlongiorccontiiutur.noncor.tia,    dici  ,  te  prrciscobligatum  fuilTc  ad  cum  icruutn 
^diQtmus iqnH Ji Bfhtji i.  tnfr.dt  t9  tjuedttrt.  Itc,    manumictcndum,qui  per  craditioncm  fadbus  cft^ 
Kon  igitur  poceftmihi  condi6bio  ftacim  compete-   tous.eflcque  meus  defiit,qaslbla  ad  iUiun  loeaidir 
ftjobidfoliiiT»  quod  ruStichum inrraconftirutum    diibitandi ratio  fuir,  cgo  tamcn lcgi  mcTrcm dixt 
I '  cemput  non  manumifcris.Ds c.Qupd  inira ccrtum   non  cua:,neque  decipi  i  tc  dcbeo ,  qui  non  alitcc . 
icropasfieridcbait,poftillad(emp>usfieriampKn«  fitieam  tibitradkacastlcdettmpotiasmattamtf^. 
nonpoceft  inuico  adutrfano.cuius  iam cocpcr  r  in-    furus,  cum in  poteflate  mea eflcc id  faccrc Lvlt.  C.ic 
tcTcficndquc non  cam pct argumcnrom , a concra-  f*&.mt.tmf.& 9eidit.t.ititriMbtiatttkm ^JifrMfdAf^, 
lio  fenfu,quam vi  &  poieftate  tempotislirofnritvc  nam  8c  condioere  adhiiepoflem  maam  hanc  fl^; 
Bildusloqvnfolcrcx^<./Tfciiif4t.$.»«rr'«  (trtumttm'    vcUem  quaficaufa  non  fecuca,& condidum  vcub^^^l 
fmn^.dt fidtu.Ubtrt.lfi ir4f«is i)(.$.  Stutnfi.dtvtrb.    numittctcfiJexHidlttmcuum nonceprx{enarer,vtV  f 
tiSgJji Ctiltndii  I i.infi.4t nhidk.  Vcrum  igitur  eft,ce   proiiulemdbtibi fieriimuria  videri poftic,cciainlk^ 
qui  Scichttminmpczfticutum  tempus  non  mana-   inducaiur  hoccaftt  poceftu  conftitutioniMaaMrii^ 
miniU ,  neqaeimplcttifte  con(ca^him,neqaeim-    reroustibiearactoaeeripiaTur ,  quituusfa^laserab!' 
ple[eampUusp.o(Ie,Hodceumpanhisfismanamit-   ctim  non  nifi  ealegecuusfadus  cifcr.  Quid  ver&f. 
.flne^,  prinsetMm quim  cwii  condioere  capetim,   raa incereft,aiieBm  amtttas  imiitaljperpoteftatemir 
nificgocondicioncmdefcraro.k  mahumiffioncm    confliiarionis,anc)uiacumcondicam  ?  MeritoigU:  -  • 
tatdiotcm  admitcam,vcmoram  purgue  cibi  liccat,    luc  placuiHiCriam  hoc  cafu fuccedere ,  conftitttua>L  * 
qttod  inniiome  facere  nonpoljlesi  In eare prxfer'   AcmilMi  item  in  fpecie  htttttt4wi4>i  nmi  lcialqM^' 
rim  qttCCXmei  folius  volumate  jpendeat,  8c  in  qua    tuum  condico ,  fcd  pccuniam  quam  ribi  dedetan^ 

pccoitere  mibi  ^'^^"^^^^^j^^^^l^^^^^^^  ll^^^t^ir^J^^^i^Sl^ft^^lia^^'^**^ 
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hanc  tra(5lat,fcd  non  finc.crroribus ,  in  co  primiim  tamcn  (altcm  nacuralis ,  qua:cx  nudo  quoquc  pa- 

quod  putat, non  clTc locum  conftitutioni ,  fi  fiierit  &o  nafccrctur  /.  tutugtnuum  7.  §■  i^^ifnr  nuddfupr.  de 

cogitatumdc  ccrtoacVu  manumitiendi  cx  l.qui  R»-  ftH.i  Stuhumdut  PAinphilum  9».  ^.tururd''u  dt  folut. 

l»<t  i  ii.S.  fldutmie  ttrbtr.  obltg.  quafi  intciiit,an  dc-  Ergo  non  potcftcx  hi$  conttiCtibus.ctiam  non  fc- 

dcrimt:biSt!chum,vtcum  manumittas.an  vtvin-  cutacaufa,  nafci  cor>didio  cius  quoJ  datumcft. 

di(ftamanumi:tas,  quodnon  itaclt ,  nccanimad-  Df.c.  Datio  non  cft  modiismduccndznbli^at  o- 

tocrcit  Bart.rcfponfum  quod  cft  in  d.^.VUutui  Sc  cw\  nis  naturalis  autciuilis.frd  potius  tollcndicx  par- 

o^iponnmdttt.l.fipciuitumi^.%.i.tfftS(tu»U,(\u\non  icillius,qui  dar^fiquavcj ciuilis.vcl  naturalis  obli- 

pciucnitadxtarcmvfquc  Impcratoium  Marci,5c  ^atio  prxccfGflct,  multomagts  cumnuih  }  ratccf- 

Commodi.&coium  ptoindccoftitutioncm  igno-  it  ifcdcxpanctanrumillius  ,quiaccipit,  i  bligatio 

rauit.vtfctipfimusad/ wiiJi»ii.^.i./«fr.</<»»«»r.<^  &  n'turali$&  ciuilis  contrahitur  ai  iiiipinjuni 

W.14.  C9»;ri?.«^.4.incorurfum  quod  au,fi  dedc-  id,non  quidcm  qiiod  promifctii,  [nihilcnim  pro- 

tim  tibipccuni.tm non in  facculo, fcd  in  numerato,  mifit,vt diximus];cJ pioptcr  qnod  dandiim  vcl  fa- 

vt Stichum  fcruum  tuum  manumitt.i$, ncc  cmcndi  cicndum  da'um  cft,  quod  ai  c>  p.t ,  nam  &  rx  acci- 

anirous  benc  probctiir,fcd  in  dubiu  fir,  an  contra-  picntis  tanium  partc  9^iiy.>.Ayua.  coiinaliitur,  ci- 

^^om  nomtnatuni  idcft .emptionis  ftccrcvolue-  uilisillaobligaciocumiuuitaiuoniunda  ,dcqua 

rim,an  innominaium,  prifumcndamcllccmptio-  iw  d.l.turi/gtmum  i.i.fupr.dtpdd.  In .  oquc  errat  Bar- 

nem,  fi quantitaspccuniiquantitatiprrci)  rclp m-  tolusquodptitatconttaiSlus  iftostnnuminatos  an- 

iciiexd  lj!u<iut.  Hoccnimqiioqucialfnmcft.ne-  tequam  coirplcantur.nonprodnccrc  ciutlcmobli- 

que  probitur  cx  d.lfiisqui ,  vbi  proponcbatur  cx-  gationcmcx/.far^/rftir.  ^.Ccd.dtrtr.ftrmut.  quxia- 

ptcfic  fadacmptio,ciJmcxprcftini  prccijpro  ftruo  nicn  non  loqiiiiurdecontrai^uali  |uo  innomina- 

datt&acccpti  mcntio  fadbeiret:  iiecpolfit  intcr-  to  fedde  niido  placitopctmntattonjs,  quod  ccrt^ 

uci  irc  pfCvium,nifi  in  emptionc/  t.dti  tntr.  tmpt.  I.  nullatn  aftioncm  potcft  produccrc ,  cum  cx  vcra- 

i.dtTtr.p<timt.S  pnaumh'fitt.dttmpt.CT  vtndit  iicqiic  q  ic  pattc  ftetmfinibus  nudxco-uentionis.fedcx 

accipi  dcbet.qtiodfcriptum  cft  in   l. trdturalu  ^  yi.  contraclu  innominato,  qttt  ^ dacione  ,aut  afadVo 

<frpr*/?r.m/p.cmptioncm&vcndicionctTi  tfic-.fipc-  al'quocGepcritnafciobligationcm,&adlioncm  ci- 

cuniam  dein.v:  icniacc'piam,(ciliccc  <1  dcm  p^cu-  uilc:ncam.ipfrtc  lcripti.mcft  in  d.  l.  iKriigtntium  $.t. 

niamiuic  ptccij ,  autfidc  cmcndo&  vcndcndo  &tnd.Lridturdlit         ^.dt  lumdeitifjt  prdfirtp.vttb, 

an;c  conucnctit.vt  conftat cx  I.vlt.infr.h9c  ttt. Lon-  l.^.y().-!.& vlt.  Cdt  rtr.ptrmut.  vi  nihil  dici  poflit  a- 

g^vc.6difficiImscft,vtcmptioflf  vcnditiofit.fi  ti-  pcrtius  ,  quomodoentmci  qui  priordcdit,  velfc- 

bi  dcm  pccuniani.vc  St  chum  fciiium  tuum  manu-  cit.compcicic  pofict  adiio ,  pixlctipfis  vcrbis  con- 

mittas.licct  precio  par  fit  ca  pccuniar  quantitis.ncc  tra  eum  qui  ctlfat  darc  vel  f accre  ,  fi  nulla  ciuilis 

cnimvnquamaiidi:uracft,ficcmptioncm  conrta-  obli^atio  cx  dationc  il  acirctnatajat  quiacontrs 

hi.  cumair.ctibidA:urpccunia  .  vt  altquidfacias,  cumquiccrca  lcgc  quiddcditvcl  fctnt ,  niiUanafci 

fcd  VI  rcmaccipiam</./.B4rHr4/tt  $.iif  t«'»(/»  jvbiin-  potuit  fiuc  ciuilis  fiuc  natur.  lis  ob  igitio,  mirum 

dirtin<f>c  fcrptum  clljvt  Sc  in  lioc  §.  contraiaum  il-  non  cft  ceilantc  altcro  dari  huic  contlidioneni ,  5c 

luni  clK  innominatam ,  ncqiic  in  ca  fpecie  coofti-  permitti ,  vt  pcr  folam  parnitcntiam  ab  co  concra- 

/tutioni  locum  clT;  polfe ,  alioqui  repctitio  locum  clu  pofsic  dilccdcre,  cx  quo  nunquam  fuit  obliga- 

f ;non  habt  ret ,  ficuti nccpctitione  ptrna:  in  cum  ca-  tus  Fcfcllit  Bjrto'um,vt  puco,&  c.Ttcro^quodpu- 

fuiTi  promillx,quo(cnm$intracctti!mtcnipusnon  tant,  in  his  contradibus  innominatis  prxcederc 

inanumitf cieiur.qnia  pro  fadto  habctur  id.propter  fcmpcr  pa«flum  aliquod  dc  fic  contrahcndo ,  quo- 

quod  ni  fictct  pcriia  promiira  hictat  d.l  rlt.Cjt  nu  n  odo  in  onini  perniutationc  diximus ,  |  rxcedtre 

cip.  itdfiicr.diui/.  r.lud certead hunc  locumbcnc  padum  dcbcrc dc pcrmutando</./.f.vf/4fifo  &feq. 

Accuriius  notat,  non  cx  morainduci  hanc  condi-  in  quo  maxime  diftettcontradlnspermutationis,^ 

fl:ioneni. vt  vctctes. quidaiiipL'caucrunt,fed folam  contiaifVu.do  vtdcs.vtdocuimus/it.tf.  CtnitS.cdf. 

cauficcclijtioncm,  vc  ipfc  loquitur,  id  cft.quod  9. NccvidctBartolus.cxicroscontradnsiniiomi- 

caula  quar  fu  t  dandi  lcc  t.i,&  implcca  non  fit,nam  natos  pr.-ctcr  pctinutationcm ,  inci^crc  a.  dacione 

vt  iam  actigimus  cx  inris  rcQula,  nulla  tntclligitnr  aut  a  fado  non  a  conucntione,idcoquc  ncc  vllata 

inoracontrahi,vbi  nulla  pctitioeft /.R«//4  8^.i^rrrg.  obligationcm  prxccdcrc  liuc  n.ituialcm  fiuc  ciui- 

iitr.l.fipnpi^if  ii7.de  vtrb  ci/.nulla  autcm  potuit  rai-  lem.qtiam  agnofccre  videatur  is  ,  qui  datprior,  Sc 

hicompetcrcpetitioautintcrpcllatiocontratc,  vt  proptcrquam  inhibcndacifit  icpetitio.  Is  enim 

Stichum  firuumcuummanumictercs.ciitTi  mhilta-  demum  non  repctit  qui  id dcdit,  cjuod  antcqu^m 

kptoniifcrisvcrbis  pricifis  concraifliis.Ccfraic  ta-  dct,tamdebuit  natutalitct.   Itaqucnon  cft,  quod 

mcnpotcs  in  ni.inunitttcndo,  ccflas  cnim  hocipfo  cum  B.irrolo  dicas,inhuiufmodi  contradlibus  in- 

qu6a non  nianumittis,  &  ccflatto hic ciim  nihil  i.  nominatis  locum  clfc quidcm  pa-nitcntix ex  partc 

Ludfit  qiiam  non  m.inumilliofimpIcxabnutiuum  eius  qui  dcd:t,fcd  non  rationecius  quoddedir,ac 

«ft,vtPjulusnoftcrloquiturin /jiMfr)7i;>«/4>i/r8}.i»  rationc  e  us  quodab  aductfario  dandum  vcl  fa- 

ftin  dtvtrb.eblig  omnis  moia  ccflatio  cft  fcd  non  o-  cicndum  fuit  drg  t.quife{unidm lo.fupr.  dt  rtb.  crtdit. 

mnis  ccflario  c  contrario  mora cft  </./.  tuturdlk^.S-  namimo  vcro locus  cftpocniccntix,cxpartcdantis 

quid fi fdctjftt  dt pTdfir.  vtTb.l.\.fup.& pjjf.boctii.it.i.eb  rationc cius,quod datum ftiit ,  cuin nullomodo  cf- 

rtm Uif.tit.prox.  Ict oblig.-if'-is,vidaret:incipit namqueobl  gan  noa 

f  Cor.dtd }ottrit.  RAT.DVi.Naturalif  obligitio  vcdctquodiamdcdit,fcd  ncpoflitrcpctcrc,quem- 

irrpc<iitcondi<liioncm  &rcpccitioncm/.«4XKr4/»ffr  adinoduin  donacur  qui  rcin  donacara  legatario 

1  ^.cp^jf-trfJe  cendtct.t>.deb.l.  ndtUTdUi  10.  infr.  de  tblig.  tradidtt ,  obligatus  dicitur  ex  donationc ,  nc  dona- 

&dttu/i.  Arqui  ex  contraclibus  innomnucii ,  ei-  tioncmreuocatcpolTit/.  rf//fiBff«f6.  C.  </«,rfii#f  J»- 

,  iimfinulla  naii:creturciuilis  obligaiio,antc  i  nplc-  .r/4f.  ciimisquiacccpitimplctex  fua  parte :  nequ» 

rocntuincx  vtraque  nartc  fccutum,  quz  B.-.rtoli  &  expedamus  vtimplcuerit,quiaimplemcntum  xfti- 

alioruni  fcntcntia  cft  ad  Ifigetunnm yttfr.  N»fcitur  maiuicx  co  inftanti ,  quo  fit  non  quo  fadlum  cft^ 
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fluomodo  «lias  folcmus  diccre  non  pro 
tori ,  qaoa  vclu  Ombicae  ,  &d  proaclTc  unmtn 
«aMtoasreceritlJ(mliki«v<.f.T^.Mai^ 
mhpnkfill^-  Quandiacnimnonimpieturcon- 
xn&nsex  parte  illios  qui  accepit,vcruin  «ftdicctc, 
nullomodoeirc  adhuc  obligattimeiim^  dedic 
qua  fola  rationc  contradaE  iam  obligationis  prohi- 
bcri,  pollct  condiccre.  Idcoque  obleiuaiidiMn  eft 
muliu  intcrcirc,an  pa:niieatcuin  quidedit  ,ann6 
pceotteai^fipflmiteMlMbetfolamcondiaionemex 
panitcntia ,  &  quidem  cam  dc  qua  in  hoctit.au- 
nit^deft/jbrcmaccaufam  dau.tc  &cau&nonie- 
cata ,  non  enlro  poflet  habcie  aOioacm  fiue  pras- 
fcriptis  verbis ,  fiue  aliam  quamlibet  cx  contradhj, 
cuiuscumpanitcc ,  fi  verdnonp<rnitcac,lubct  a- 
Aionem  cinikm  prsEfcripti»  wibii  pet  qoam  con- 
<equiturador,VtTum  ipfcclcgcrit  ,  vtvclprxftet 
•duerfarius, quanti  adons  intctlit ,  datmn  vcl  fa- 
Aum  foiifc  id ,  quod  darilieritreopottBit,a«« 
teddatur  quod  datum  eft  M.  Inttwtlk  f.i.  &$.^ 
eimdfy  nifimaUt  ilicplacitisftare.&expacicfua 
iroplcrc  ,  hoc  enim  contra  eum  i]ni  «x  contta- 
£ta  innominatoagit,ftmper  permitritiK  dul.l.  quo- 
num  y&ftq  CodJe  rtrfernmt.de  quo  tamcn  vidcn- 
<la  funt  qux  plunbus  fcripfimus  diB.  Bb'.  6,  Cwifff. 
$,9.&  io,&  iungenda  qu«  dicemus  dd  l.^.&  vU.irfr. 

g  Se</jfXfifb«i<ajr«rif.RAT.DVB.Moracondi. 
&oneni  banc  non  parit,  fcd  foia  ccirauo  in  ciula 

-  impknda,  obqtiamdatumfoenc,ndiximus,in 
Inpcrioiibus.  A  tqui  quotics  nulla  mor^  rario  habc- 
tur,cert\im  eit  naturaliinierimfpcciei  dcbitxcon- 
tingcrcipfoiure  libentiodera  debitori.eriamqui 
fpccicmillam  cxprcflim  promifcrat  /./f*x  Itgtti  ij. 

j  ■■  irftqH^  Vtrb.Mg.  l.fiJidttMff0n9.fiifr.i(dtl9.Bt' 
£0 multo  magis  inpropofita  fpccie.m quaae^ 

■  Jromiirus  nui  dcbitos  Stichus  tuit,  nequc  conuen- 
tio  vUa  exprefede  eo  per  tc  manumittendo ,  nili 
quod  arac  p«toiaimaecepifti,vteummanamiit¥- 

w^fcdicendameftfi  Stichus  dcccrTetit ,  cnamfi  poft 
.  ife;  idtemporis  quo  roanamitlipotuit,  celTarc  ici^cti- 

•fc  tionem,  ncque  diftinaionemillam  Pw>co!i,  quam 

-  Vlpianushici«fttt,«ftobat  •dmittcndam  cllc . 
Dsc  Eadcmumccflarioquxculpamhabetyficqu? 
imputari  ccffanti  poicft,patithaoc  condiaionena, 
atqui  non  eatei  colpa  ,  fi  non  mannmiferis  Sti- 
dium  intra  id  tempu$,quod  prqftuutum  i  me  foe- 
tac,  vtcummanumittercs ,  ncque  enim  debuems  a 
ne  pcKuniam  acripeie  fic  inamnfiictece*»  fi  iam  id 
p«mofitum  ubicr.ir,vtnonmanumiuercs,m3gif- 
ouead  doluroquim  adculpam  acccdic  hic  ctlli- 
rio  •  vtexcoconftacquod  vindicaturctiam  aAio- 

-  iiedc  dolo ,  fi  qua  de  caufi  ciuilis  aftio  alia ,  vcl 
'  pnetoriacompccetenonpoflit<i«».i.«4ttr<te  ijjuoi 

J/4fi4»i  a«  m/VifWi*.  At  cto  Sriclwt  ante  id  tem- 
mudeccffic  quomanuroittcrc  potucras  &  dcbue- 
MSjincu^pata  eft  tua  ceftade,cum  totumillud  tcra- 
pus  Hbcrura  tjbi  fiicricad  manumitiendum,  vc  fii- 
pri'oftendirtus  Abnifti  enim  ce  ipfum  intcrpella- 
"  ic,  vtintra  illud tempus roanumittcccs  ,  atnon  et- 
'    iam  vt  ptimo  quoquc  dic.  Oprima  igitur,«p  jeqa»(- 
teProcnli  diftinaio  eft  >  c&m  tota  hcc  aato 
non  dctur ,  nifi  in  pof nam  non  (ccuri  iraplcmemi: 
plan^  fi  mc  pamtcat,  dumroo4orcbu$  "^^S^»^ 
.  |uicemortemfaiiMiibitandamnoneft,fi^Ac; 
'ottfitisneget  ,  habiturummeexpoenitcnriacan- 
^idiocwm  :  eft  cnim  iuc  ^no^  ie|>crenda  ca. 


dcm  cxccptio ,  qoc  pofiu  cftin  cafii  &  diftindiof 
ne  iprzccdenceN)iffiplMNf>qnooiam  alta  cftMi^ 

diifbo  qu2 nafcitur ex poenitcncia , vc diximus, ^ 
iia  quz  nafcitur  ob  tem  &  caufam  non  &cucin^ 
luecdiftinftiones  qWkfdam  redpit.illa  null«$,qsKk 
quid  in  contrarium  Bancrtushicfcntiac  ,£edn6i^« 
nc  mm  quoque  cum  Srichus  ante  teropus  decei^ 
fic,  inCraqttod  nummiiiri  dcbucrat ,  adhibendfe 
func  diftindlioncs  qux  cx  codcm  Vlpianonoftio 
ponuncur  in  diti.  l.6ftcumm     vlum.  in^i 
inpucacquoque  Accatfias,Banolas«acemltadp> 
mum,fi  cond;Ctio  cx  paintcntia  propona[ur,no& 
tanquam  rcnon  iccaca,  ego  noo  puto ,  qui  vd  « 
hoc  maitmi  loconioiwoc,nconiidam  defiifiip 
cer  non  mod6  diftinftioncm  illam  totam  cile  Tti. 
boniani,  fcd  eriam  quicquidin  cadcm  lege  fcnk 
pturo  eil  maxim£abiilisvctb)s  ftdfi*utftrttftsitF 
iif4«iaqailMineoiadicio  iachoandttscflecf.HK'' 
vt  ibi  dicemas. 

h  QMtuiM  ttfi  nihil  tibtiA  Non  Clifttmopollo 
defendi  fcntenriam  huiusveriicali>ii«mfimml^ 
bidfdcrim  ,vt  Stichum  fcruum  tuum  manumitte- 
res,  fed  promircrira  tamen  dccera  ,  vc  cum  intn 
menlem  manttmitteces    Sriciussintn  id  tempoc^ 
dcccfTfrit  nntcquam  manumirtcrctur  ,  c:rtum  eft 
nulluro  liic  cilc  coiiuaduro  fiue  nomiaacum ,  fioe 
innoffiinacam,naIKIimaae  mnaMtiyfUhied  nudi] 
^itue  conucnrionemnancccnfcndam  efle ,  qoiaj 
concra^bus  innominatis  oronibus  comroune  ii-j 
lud  eft ,  vc  i  dackmevd  i  Mto  ftmper  indpiai 
nunquam  a  conuenrionc:quod  &  ipla  cocraauum 
horum  nominadcmonlbanc ,  nam  cum  finc  qti*V 
tuoc  dunuxat  eorura  fummagenera,  do  tcdes,d^ 
vcfadss.fjdo  vt  dc$\  &  fiKfovc£iciasil.LMrar4Ur 
ytrtprin.infr.  dt prtfcr.  vtrb.  apparct  nuUum  efle  coil*.^ 
tradhim  tUbt  vtfjut4s,\d  c(l ,  qui  a  pioroiflioneinci- 
piac.Iniriumenimobi^ationipcnciedcbcctradi- 
rio  &  implementum  cx  vna  panc ,  non  cofm«ntio> 
U.uifrAtrtr^mut.  Alioquicx  parteproroittentis, 
citm  ftipalationem  &ciira  cradirioncm  nihil  nifi  J 
nudum  paftum  eft  l.4,.&vU.  C.M</.  padum  inquainj-V 
dcdando,ex  p.irtc vcro  illiuscuipromitritur,qui^y 
que  nihil  ipfc  promitrir,autpaAom  nuIlumeft»iH|j 
ccicc  contradus  lilccm  noncft,  nam  6<:  in  eocon* 
traduuro  nominacoriungencrc,qui  confcnfu  fob 
perfiidtttttac,cw*afinodi  luntvenditiones>locario- 
nes&firoiles  ,  conftatpadum  deyendcndo  nor 
elTc  vcndirioncro ,  nec  pa&um  de  locaixdo  locaci( 
ncm,vtdicemiis,fi>tcafleadf.yfr.i«|^rfr.  Sol&i 
qacczcipitur  paduro  dc  donando ,  quod  pro  dd 
natione  haberi  voluiflc  vidctuc  Juftinianus  in  Irj 
quu  4rgentnm  $yf.vlt.  Cie  ion.  licet  de  pa^  doi 
tionis,td  eft,dedpnatianc  pcr  nudumpadii  in  ~ 
fenti  fa<£t»*,  potius  qu.im  dc  pa<5to  in  ruturura 
nandicamlegcm  accipi  n6nullivciint,<juibuj 
afrcntiocCum  igiiur  coniraftus  iuinir  us.Diit' 
fdctM,  non  pofTit  ccfcrri  ad  contradum     rt  ftii 
nihitquc  habeat  nmile,quouiquc  lalcecn  /ecuta 
datio,quam  tamen  ponimus  fccnnm  non  efle,  a 
cclTccft,vc!  mancrcconuct;tionc  hancinpurisrct 
luinis  iimplids  conuentionis,  veljrt  ccanfcat  m 
'  'ttaiAuntieqai  implemencnm  fitdndi  ex  parte 
vt  prior  idfcicias,ncc  pecunia  mca  cxpcdata .  quoi 
vt£icMfl|f  ccuniaro  daturum  mc  ribi  pioroilciaia» 
TiiiiMljPiirninnrr  eo  cafii^nctt  priormadamitf^ 
,  n^hiiiwfqoam  ego  pccuniam  tibidediflem,indpC^. 
rec  quidero  eire  contra&us  innominauis,at  cai 
meo  cfle  debecec  oon  ^  vifstuit  fed  i  c6i 
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: fcj»li4W>hMfSliSiii« infpedo,  quod k  ptmo  «iMltibiis dbimot ,  qu«  u«eb hocc^u  lo«am  im- 

iaiplecncntoaftimiciiirn  cflncn  li  modo incunJa:  bcicnonputefl,  non  nh idfo>ftwi,yftHpihiladn' 
C0naeo|i»r4f,«icont'*  A^V'^"'"^''^^^'''*"^""'        ^  '"'^  acccpcrisvt  fcrcum  tuoin  roanwniirtfcs 

ipl^crii.  pcius iinp Il-ip cn : ucik  ^  iado  &  FtMimdt  mb. «b:ig.  ScJ  eriam  qui*lloii  Iiabcc  Jo* 
)iclie.  nonhJationcinccpiilc(.  Pon&ex  cum  cacopditutionifi  poflclapfum  tcinpu;ma-« 
i^iitradu F4(i0vr<ieinctnovnqaamdixitii«lcicon-  aamiffioni tacicndjepixftiratuin.quotanien tcair: 
#ft»oaciD ,  c^m  (i^A  noncoDdicantur,  quando-  poreponiraosiara  dccciriireSckhum,necproiode' 
quideroid  quodf»(!i.iin,cri  proinfcifiohabcrinon  roanuinitttamphus  pofli,  iionma^is  pcrconftitu- 
foxz%Uiib(ktn-^  iuQ*AUUmtitr,fr.dtcaftiu  &f9fi.  tioncre  qu4mpertc,cuiasfaduni  potc(«atcconfti- 
/iw.  moIlMBlpuj  aaicmlibertates  da  tutionisrcpr«tenlatnri.i»fr.C.yfW4Wij^if4/««rjffif». 
Idc6qvicexe6confr.n^ta  non  aliam.quam  .'c  cinlo  Scdncquc  vcium  cft  im|-ut.ui  tibi  ir  h.i  p<  (rc.-ilm 
oftioncnn  naf^^cwn xft  in  ii{l.Un*tutttiH  ^.^uid  poiucru  primo  quoquc  dic  niaaamitletc  ii  id  age> 
Jifuim.St4iVMf^  » fi  poftcaquaih  la*  vcconuent{6neni  Ulam  noftf^tnirA  conccptani 

A4jliiqoltlWfaif,Cclta\dart;Fa(f>urri  ci     prqccf-    Ddbo  vtf.uus  coniieiutts  m  coi'.tra(3um  Ftdtftdn, 
■  '^occjjffihfl.;  At  oos  eum tarum  tia^aamui quo   debucia» cnini prplpicctc hocpt  iTt cocnii c,vt Sti- 
^miin  trikgitiMNMixarte  £ida(ki{ntecneneiic,qolim  chos  finoa^ftkMMtinumitte: et  .,a-.te  nsanumiT- 
pa:te  ir.ca  Jatio  vlla  pccutiiz.  Quisvc:6  lale    fiontin&'  iniia  mcn'  ni  i.>(uin  ta:r.cn  morercturft 
,fontraAotinncminaii  gcniu  vo^iiamaudiit,  ei   acqucitaroanumii  2Jicuut.icul(aspetcn<1ntum* 
'4f90nttlBMtoneqiieesit)eaifeqaeectiiaptrte/eci|-  qucdevcmiaiiooninisctbiprxnpcicrt  r^r^./yi^iy 
tol|R.fepff1eroentuin>  Sed  quis ptstcie^ iibi  pec-  dbMMi p^^M^lir^f.  dcbucras  igitar feftitiareai 
ftijico^eitcdlraAii  cam  lidiculo  nafci  poiread:  o-   eum  tr  am  mitcendun).  vt  hoc  ip(n  mc  cbli^aium 
.^ilimibr  jfi^      8f  fa  iorem  ciusquinon  folilmex   habeicsad  pixllan  -u  tibi  i  cccni  tjur  obcamcau- 
lillihj^AMlili}!'!"'^'"'*?'''^'"'^'^^'''^^^^  £im,licdcnudofa(f>o  pri^mindcm  QtiodficxpJa* 

plitis qnicqtum  po flTu  f  An  non  abfurdifltti  um &   cito pcr  .  n' t  i  ■  i.r  u!laa(fl!u 0.1^1  creft,ntfirci 
iaiquiilitnuiu  iucric ,  ccgi  n^e  pccuniam  (ibidate   craditiocx  aiieruirapaitclecoiaiit  l.txflscit^^Cm 
v^Mi^rfikfaAopconiler^   vtScichuro  reninmi  drnr.^ffMHf. licutneqaecsplaclcodioifiontir J.d^ 
,A't»MroiairameDrcmiiianuiri:tcits,  qnarr.ni.  antc    eifrcni^ plMttum  r.fupr  de pall.  curpotiusc^  hocpa- 
T.^  syl^satKiffipnem dcceliccit  I  &  obid  luluiii  qnod   tAo  DAb^ftJjiut  coi.ccjicturtibiaAiopi.u  qc^cn 
^  '    niB^^etv^fBitAaaBicw^cllompofresi  fe.e«^8i£^eniporeqiMlacercntMlampliuspor« 
Hbi  nihil  imputari  pcflit  cur  cum  non    /i<\curaanted \  ci  uV  y  onni^cv :  rum:j;itorIizc 
cis>cilraicQ)pota  targicentucycroanii-  orooia  veriffiirc  diipi;cenrur,  ncn  polTuni  finca 
COnlltemimtcmpuspoAtT  Aaiionve»^  qoodlttair,vltr6tft>icompetereaftioriffm feiiv 
nd|inna>e(l  hoC°ts.'lviipcut}dam banc  (c::icnciam   ^«(inquii  confM^irn^/cirNr.Qijirr am  ci>im  oblccro 
■  I)afcia£tionemek{i9^~nudocontiauuisiegulas2   hiccontraduseii?  Sieuminteiligisdcquohucu!- 
IJmrit gaidm i^squa^fifr.itpttt.iWg^fkmA'  qnetradiatu  clWconcca^seft  D9  vtfMCtM. At  poni^ 
art/f<  iu.€.f»d.Aiitquif  vn^piamdixicinftamcaufimi  mus  copoenriaOeHito  faftam  afTe  Boiepr/iwa^id 
circ  danv-z.-i!-iaiftioni$folamillam  qubdimputari   eft  vrm«)iNmrrr4(quatnihil(tmi!e  autcommuncha- 
g   rihiltibipQflit/iuftaraquidcmdefeofioQCinfitcX'  beccumira     pr/^cr^; nccfpecicvllamcdOici  ere 
K  '  ceptiorc  ptd>erettbicarespoflctftc6ooeairirir.  poieftc6crad^usinnomina{i|Vtprobauimus.Qubd^ 
Scd  vt  36i  .ncmqnoqiiedaretibidcbcaLt  vtrrecon-   fi  conuentior.c  hancdegenerareveli^iD  c6tradiim 
'    uerjias,&  aii  c  j^ecuniam  cx  g^squam  nudopado   ior.omicacu,  vcfdationeex  mea  partcinieaueniie 
jn^datiiceOa^iifonH^ciam ,  nulJa  cette  toris  a£lio  ReceflbelMrilidpiathiccirecAtrifioslSivrjbfiaf 
pcrnwttit.Quoiuscniniquifquccft, quifi  hoc  rufll-    vc!  fj clum  nianomidionis  cxtna  parte,  vtincipiac 
ce  et  vt  nihtliroputaiici pofle^oon  c(I«^9rqD^lia-   e.Tc  fntiorr drr.Atqui  pr^ecainnoajMtccitlocuo  • 
bi(oras<^ontrametiequa|ibetie4^o4p^  efleqt-«ftioni  proponcr»  ^deetaidaredbldeW 

fam  niinirurraiiquain  EfHcmaiiuaro,  poiitiuflro.vc  btarr^qL^i  iamdc.:crini»necrurfu$  compctcretibl 
ita loquar,&  lc^itiroam  iem}  UAtoccderc neceire  coKdidtio roanumiiiionis  &  libercaiis.  Multo mi-> 
fftqoat bhitg9tioneir,fr afUdlbiiiOx obligatione  niit autcmferre iUud  poflaro,  qobd  «SanMifiMM 
nreie' pcflit,  non cnim  nifi  certig|it'lcgitimi<  mo.  b»(  a»trsSun»f{ttur  lex  interprecliur  (MdrfifiMflOa 
Sl^alcantur  obiigacioncs  &  a&ioocs^  r.  1 quis  enim  nefiiic  ccndidionero,  qu«  nafdtur  tt 
'  * IWiiilw 4 4 .ff}fttt & fsff dt»blig.&4^imti  i^  contraaaDovfii^vclexebncTaa^aDaFr/4(Mr,nott- 
; ;  Mo» ficuTi  nonelt  padum nudum ,  ita1)C()|icfim-  Compeieie  nifi  vtid  quod datum cft rcddainr,  ac 
ptsillod  abnutiuum:  vtnihiltibi  poftit-imputari,   non  etbm  vt  quod  dari  ficiivc  abalterapariepro- 

',dccur  iiatve.Eiieuiro  neceflaritlneam 
;(crtptiafCrb&,qHq  nec  cdccditur  ad  hoo 
pr^cij^,  vtdcTurvel  fiat  cj;  aducrrarius  d«re-vel  fii- 
fi^coi.Si  ichum  fcruurri  tuuni  manumifeiis quis   ccicdebueric.vt  cotradil cx  parcc  Aia  imptcrer.fed 
dandam  cibi  contra  mc  adioncm  d^ipi^   ad  idqoOd  intcreiii  illius  qui  cx  partc  fua  fatts&cjl^ 
percnda  dccem  ctiamii-Stichusanreroanu-   niaiterex  fuaqubq.  ftti<f.iciat  d./.i.i«)f«.(/?«r.f^- 
fiHttilinero  dummr^dointia roe.iicra  dccc^aiu An  imtJd-l-fHttiiitdi feq.defrtfcr.vttb.l.^.y&f'  CJt 
..ijMrpto  menomiflb  habendoseftquodetifiSnko-^^far^^ 
J^-^SiitWinany  >xii  pofer.h  viuercr?  In  6  in^plirjnt  Ifla   tc  6;ics  a(!a:ittur.  cxcipicvli  suc  Juo  i  Iic:irin,  qooi 
VC^b|^a  Ji^oncm.  Nun  eoim  poflcc  hudic  roana-  iidc  pott  Accurriii  t  xcipiunt  cxl^ftainutm^.itttitfi  , 


olldhgn  yiftotinaro ,  dc  qoa  io  'prcce*  Alij  voiiit  slGcc6di£lijeQc  c«xUgciiei:aif>qu«poI^ 


c 


COiicanerecdnallaqnai:l>eta£UoncrpedaIi,pcr  runque  aKmiMikapp«Kimir,tam«MiMli^ 

qu.itn  certurnpctarur c\  l.ctruitnhihon.fu^T.  dtrtb.  cumdaiuicx  contradla  innomj.^ato  criam  contra,- 

trtdit.  «(lcoquccuniactiwic  dcdoU  h  cumud^u&l^  cum,qui  aiioquinobli^atuseft  ad  dand  joi,  vt  Ao 

h&oince^(ett8ecttn  coDtraAusFMvnitr  nin  carfinsquoqucfiietur^ecB'aitolnstepagnat,<)ri. 

l  tumfroponds  4.C.</;<io/<iAiua(lfi!  iilagcnuj.hxc  f,  c-  thumtduftm^.mfr.  deprtfir.verb.  Fal''i)inigiturc(l 

cici  q  «ic  pcr  cciju»  iuaju»nuuquatn  c)(cludii uc,  ied  qaod  in  Uocvcciiculo  lcnpioincftUi oiliii  tibi  dedti 

parum  fQbtiUtcrtnain  ocq.certi  c6dt6bo  geaeraUs  ▼tnutnnniitterca »  pkwoerat  tameo  irt  darcm  vltro 

vlla  ci}  q  iziniudiciii  8c  cxcrciciutn  dcducipaflit,  tibi  cupecerc  a^ionc.qazcs  hoc  coniraftanaicl» 

vtprobauimasaddJ^mi<0iMii<}i«:neq.  ficnpotci^  tur,idcftcondtdtioacdcfunAoquoqi-ceo,nrcpor> 

vtcumeacucarratadiode  dolo,nonma|;is  qoioi  fisveram$KerchaiKt&ateottam,eiiamriadhibeas 

cumalia  V  laatVio-^c,  q  a;.  on  lifi  fnbndiaiiacll,  dt(lint5tioncaa  AfiaKfi)ialidiftra£hir9tfaeriasSci> 

&omi)ib<i>.  a'ii5  dcficici  tibu^  datjr  /.i.§.  gufmtr  chum.ri  hic  conuentionenobftitiflerjrccnec»^ 

^fjjf.fuprJedtlD.^uJi  tanto  mtuas  com condidionc  l^ptiaiudm  f.fJcdMbi  vifr.n»,m  prxtcri J quod  toCft 

cerif,:|dfkdperaft>oncmdcdoloreinperpetiturin-  illius  j.difttoftio  Tiibonianletl,  vt  iam atrifrlcnn»  ' 

ccr.Dtr.cum  non  detur  nifi     id  qnofi  intd  cli  /  ar-  ad  ahu-  aram,qu^m  aHhunc  illapcrfinet.nihilque 

hun0ii.tod.  coadi^ioautcui  q  at  hu da  ur ,  noa  tcicrtepoteAaiiStici>tidiliraijturusfaeris,aa  noa 

poflit  «Ifc  oifi  certl  qbippe  qox  dctur  u  u  c e .  t am  vt  detor tibi afttotd  pecantaoi  c6tra  ne,ilefanA« 

quaniitarcin.iJ  cft  .iJ  pccuii  am  pro  riiram.IJcoq.  qunque  ante  o  aaumiflT  >  cciqucm  manumittcre " 

ncc iibt ratiifaciut i(i bac  eapUcationciiitcipfetes»  dcbuc.as,quc  rquclipruiubitosfuciasdiilrahci^ 

led  ad  atiatn  confogere  cognnior  loolto  incptio»  qohd  eom  manumictcr^ vole<,caniocitltbdciit!c» 

rcm.vthiV conJi  IriniiC dtxc  ii  Viptanus  pro a£l!o-  ras ma;mmictere,c»im  poflcs,ne aiitrmaoomilCo-' 

iicPrx'cripti$verbif,quKfciiicctcxeqntraf^bus  nem  motcretur.  SaiiiqitccltCeadiAindiorcctpi' 

Inhominatisdari  ro1er,n  vcl  plaeiifJperplmietur*  ponit ,  cibi  deinli<bcnda  repeticione  tradatur ,  v< 

«cl id  quod  interefi  ageiitis,vel«^  aclor  hoc  cle-  in  d.i.ftdvbt  Eil  igicur,ni  faljor,  tou licc  claafufs 

«rtt,quod  datum  e(l  rcditaaoiiftiU.MMirA/if  f,u&  Triboniani ,  qai  cuin  v^dcrct  cquuro  ede,  vt  crncc 

fiq.iL^^.y&  6.CMrir.ptrmMt.  Hocyet6qusimridi-  rcpetitiojfiUichusqui  manumi(tidcbait,deccilcric 

culum  lii.nemonon  videt,a&ioncmcnimPr«fcri»  ir^tra  tcpus prx.titutii,  potauiteandcmasquitateHI 

ptis  vcrbisa  condi^ione.prudcnrcsnoflri,  perpc-  po/refacc>c,&:  cn  vft).  p  Trtgi,  vt  qoemadmodum 

lo^  fcpata.K  ,  led  in  hoc  mauin^  iraAn.tu ,  In  quo  quud  cgo  t:bi  cdi.nu  puirumrcrcrcre,iia&qaoci 

condtckioaik  ilomine  nihilnifi  repetitionem  daii  t\6  nc  ii,poliisirocpetere,qnafiveT&«infde7qiii« 

/lgn!fi:am:Prxfciipr'<:  autcm  vcrbisadiioncmrefc-  tatis  lu.vr  ctiius  dati  rcpctitio  non  cft.ciusnondati 

luntad  id  qaod  vicifllin  dare  velfaccredebuit*  ts  pcritiofit,  quod  tameo  falfuni  ciTe  oiicndirousad 

^oiealegedacnmaccepit,  qnod  ve.hcrroTisholoa  filJi4luMr.Faci)hitenimeft  vtpoffidenctdetnrr^ 

luendigratiaadfcrunr,  omncsaftio  c5  pcrfonnlei  tcntii),qiiainvinnn  pnOulcntl  i.d\ol.\.mfr.dtp'tf^nor^ 

po^cdicicoQfdidiooeSfCqni^ogcatn,^  £ilfain  Liiadrtdiijt^r.dtuadtSMdtb.Sic  aatcm  ficete  fo- 

«ft^  f4cc  enl^  aUas  perib«^'«W«Ms  appcU^"  m/>0H  cerebrhiam  iibm,5r,vt  qaldam  facete  vo- 

xnus  cordi6li<>nc$,  q  a  npcr  qna'.intcndita  lor,  Cinl»vertiginor3msquiiatem,cuius  prxcipuusdux 

dari  filx  &  iioroiniamittfe(ntnal^rrioporteie$.4f-  &antefignaaoi  Triboaianus  noftetfait^  produ- 

fOamm  l«/lit. di0idmLfifKi4i^ltim»t    i- 1.  dtpif.  cunt qu^m  latiflund fieri  poceft ,  vc  ver«equitaii« 

\,  ^igbdfcraiUancmPrzrciiptis verbi^ ruquam  tir,  przcexcu  neg'igant veramuicircMioaca>fclc^. 

' ;tfipoc'qtf|lfelMpcrad idquodiiitcicit,at ob idpjc-  busimpaoeiUudaai^  r..:^  ' 

5  f  Siliber Iioiiao,  qui  booi  fiie (eruiebat,inihi  pecuniam dcdcnt ,  vt  eum 
.manomitti:  &  &ccib,poftea!iberprcbatus,an  mihicondicerepo(nc,(]u.trirur.> 
'  £t  lulianus  hbro  vndecimo  digeilorii  fcnbir,  copetere  manumi^Ib  repetitione. 

Ad^.x.Siltberbomoi.6.  id^^^oA  ;ia\xmci\l.ftmptrMppuUni»ukmi^Mnffil. 

•                                   ^  i«r.Cumauiempecuniamaliqoisdat,vcmaiioroit<« 

Rat.  ovb.  Db'erhomo,qiiiciam  bonafidcmi-  tatui  non  im  dc  aftu  folo  ma-^jmittcndi  cogitat, 

hi  ict  iiiret,dcdii  mihi  pecunja,vt  cum  nuuuiniitc-  qui.n  dc  libcrtaic  pcr  manumiruoncni  con/equea^ 

tcm,fidme(ucritmanomifiii|»aoopoteftconqncrl  da.Ctirenirodarrrpecaniamobof!anoQriflfoacm, 

.    fc  Jccej-tumelTca  mc.autnoneircrcciuuex  pjrte  cx  q':a  n-.;I!ani  ipfc  viilitatcm  efretconrecucurui» 

meairoplcmeaturo»cuffldandzpecunixcau(anon  Qtiain  poiro  aliaro  vtilitaiem  ex maiuuiulilone 

alia.fuetit>qadm  manbmiflio,quas  vct^  fecota  eft,fi  contcqu <  potuir,prctcr Hbertatcm?Ncealiam  bo^ 

n  n  Jcittf^Vtloq)iuntur,qniaiamIihcthnmnnia-  nar  fi^JcipoflclToris  mentcmfuiflcdlci  poteft,  qai 

numiiiilmcnonpotuit:dcfiadkotamcn,  qnama-  pc.un)a3cccpitadroaaamittcndiieuin,qnemrcr- 

liom)ffin&fticft,8ccondicionesquoqueip  as  quc  onmcn!:fals6exiftimabaevtin/.r«ffl<c«K6.c.6«< 

dirporitionem  aflicercmai;is  fulcnt ,  quim  atficiat  lilt,Arqui  lii^cr  homn,licdtbonafidcfcraiat,8e  fcr- 

,  '^modus(ncc  enim  modoslufpcnditdifpofitioncm,  uum  fc  cxiftimct,  iioeo  minus  tai-ric  i  Jibcr  cfl.ncc 

Vtcondicio|.edni«tM4i.iii/i'Jr(Mir4npr.)JiciR>us  magis  libcrficti  per  manumiiiionem potcll,  ctlm 

ca  re  <  f.  Hicere  defado  {mpterijicdctmplcmgtum  Cki]ulafcruitutcmanumiflbmqo(Se(reoporicatiV| 

iilud  nul'.u  cffcfttimiurii  habcat ,  nifi  qubd  condf-  mam.iniilio  cfTc^um  aliqnem  habcrc  po^fit,  vn  Jc 

•     C'<  ni 'atr^fa  umcflc.-rcditur /.  ««iiw^^.drfowiw.  cft  qu  id  folemusdiccre,  natahbus  &  ingcnuit^ti 

,  &iBm^d.htrtdAm  ^7.%.vUjiiffutd  SCjrtbtU.  Er-  non  officerc  manaroiffioncm    vlt.  irtjlit.  He  iajoi. 

.  gononp  ita  hoc  cafii  l-icu-icirc  rc^itioni,  ob  «igo ciim  pecunia d.ata  cf> ab  h.ominc  libVro,qui 

•  sem  dati, quall  tc  oon  lccu ta,  Dic.  S^inper  in  fti-  fctuun:  fcputabat,  vt manumiltcictur,  lici}t  poiiei 

|alttiooibiUaq^fqucconir«ftibatlcquiinQr  nwmBniiiBif fii^ wniumaeaeft dke:c.c3u?M> ob 

qaaa 
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qnam  dau  Fuit  pecunia.fccutam  non  clTr,  quia  ncc 
requipiotuit.Manamiili  rnim  effe  niilla  viJerl  po- 
rcft, vbi  nulla  eft  daiio  llbertacij :  cffedlus  cnim  rci 
magis  cnnfidrrandQsctl.quam  vcibz  l.ptn.(,.doctrt 
ruifMinS ^Hi  '*>  imvetdt  vt  txim.U.^.i.tfuodtiutff.iuTu 
IJtHt9r<i9.ppf.vulumm dt  tffiHu  rtt  tHfr.sd  SC.  TTtbcU. 
Confequen^  igiturcft,  vc  hoccafu  locusfitcondi- 
ftioai  obcauiamdati,raara  nonfeciica,curnon  ve< 
ibcondiiftioni  linecaufa  f  htullaenim  videcur  liic 
caufa  Foinc  dandc  pccunizob  libertatcm  ,  ci\m 
nalla  fubcHct  'cruicusiaimirum  quia  ab  inttio  iu(la 
ftiit  ciu^a  &  dandx  &  accipicnda:  pccunix ob ma- 
numifllioncmcijs.qui  recuuscrcJebatnr^  c.-iurata- 
mcnncclecutafaici  necfeqai  potuit»  quianccli<> 
bertashominiiam  iibcro  dan  pocuit :  longeqae 
aliudefl  diccrc,  caufam  nullam  dandi  fainl*,aliud 
Terbcaafam  nec  fcwUtam  eHc  nec  fequi  pocuille. 
Dif&ciiiu.tiiiud  cfl,  cur  non  exiuris  ccj^ulabona  ti- 
deseiusr  ui  pccuniamacccpit.non  przftcc  tancun- 
dem  po(ndenii,quantu  m  przflaret  veritas  ad  inlit- 
bendam  repctitioncm LhcnM fidtt  iiC.dt  rtgul.iur.Sci 
«xcadem  rcgula  refpoiiJenJam  clt,  qu  a  lcx  im- 
pcdioiento eli,  necpacitur ,  vt  qu6d  ob  ca  ifam  da- 
ttjefl,rctireaturcauranonfccata,non  mAgis  qr^m 
fi  vclfine  caufa.vcl  exaliqua  fiuidcm  fcd  iniufla  &C 
lurpi  datum  ciret        tot.tit.ir.fr  dtctr.dtH.fin  (*afj. 
frrpttuo  6.ii!fr.tit.prtx.T\ec  ip  fa  quoque  .itio  cqnita- 
tis  hncpatrrecur.  Omncseoim  condictioncs  liicc 
ftcidi  iuris  iint ,  naturalcm  tamen  faabcnt  zquica- 
tcra  ,&ab  aequitatenriginem  rumpfiircvidcntur  /. 
indtbirt  u.l.hdt cetidi^io 66.infr.decondill.indtb.l  rtrum 
quidtiHi^.  tnfr  rtr  4met.  Nec  far.c  vnquam  arqaum 
ttk,  loraplctariquem  rinccaufaezalieriusdamno 
&ia£luraf.0tfm  hec  rnLtur* \^.ted.l. mt  ndtar£io6jU 


TIT.  IV. 

rtgul.  iur.  Contlicionuin  alia  raiio  efl.  Sont  cnim 
omncs  faai.ideoqucimplcndsin  forma  fpccifica  /, 
f«i  hertJi  d  l.Mduim  ^^.dtamdic.& dmonjlr.i.L 
A<rf<^W77.$.v/x.4irriiftf.nec3liunderecipiuntin- 
terpictationcm,  quim  i  voluntatc  tcftacorii  Ug.  in 
tendi(iinilm  ,f.  t.pdttr  Stutrundm  ici.  dttondic.  &  dt- 
»B9w/fr.Teflator auicm in  dubio condic  oncm ad  fa- 
dura  magij  quimtdius  retulifTecredenduseft,  fu 
cut  &  vltima  ipfa  voluntai  tota  fafti  el\  /.  voluntdta 
y.Cdefidtic.  Dcniquc  fufficit  aon  circumucniii  vo- 
luntatem  leftatons  l.ficui  ^i  diciKdic.&dmeeJlr. 
noncircumuenUurautcm  ,  cu^i  fidloipfo  implc- 
lur  condi«Ilio,^f  co  modo  quo  irup'cri  poccft  ab  co 
cui  adfcripta  cft.  Quod  tamcn  in  hoc  f  Vlpianus 
fcribit,da  1  Ja  cflfc  rcpetitioiic  pccunijt  ab  eo  datam, 
qui  cilml!bcrefrcc,(cruujt.iaicnputabatur,inteilii 
gccum  Accurfio,  fi  non  fit  ea  pccuniacxpcculio* 
quoJ  ad  ipfutn  bonaf  (idci  ponrflbicm  pcrtincbac; 
Eo  niqoe ca  u  nulia  poffcc elfc  rct>etitio ab eo  qiii 
fuan  pccunii  ac;c;nllct,fccundu  diftinaionemab 
eodc  Vlpiano  noft<otradu5  in  Lfiprfeurdtorei.f.fi 
ItberhoHi»  tnfr.nunddl  &  a  Scxuola  in  /  vlt.  ifipriticip. 
it:fr.dtcendta  indtlt.lxx^cLfiUktr  ^.C.fKV rir.Exirahiic 
cafum  rlaccr.qiiod  cx  hoc^.noiacBatt.&cx/f^.  d 
caufa ob q ui  da  ii cfl.aliquid  fcquaturde  fafto  raa- 
tri.r.o  ctia  dc  iure  copctcrc  repctitionf,  nec  diflin- 
gui  anfcic.Tsan  ignoi  as  quis  accepeiit,vt  fubilcitut 
m}.fc4j.  niliqubd  minoiddubiiaiioni  reshabcr.in 
eo  qui  no  bona  fide  pecunia  accepit,fcd  fcics  libc  5 
eu  k  quo  accipit.vt  ipfum  manumiitat,  id  enim  n6 
potcft  ficcrc  fmc  dolomalo.Placetctia  quod  addic 
AccurhuSjnihil  rcfctrcan  nihilBat^an  dciurenon 
fiat,aut  ctiam,non  videri  fadlu  quod  iure  fafiil  aoa 
cltcx  S  pr»x.ii>f^& e.<  L^.Cfimdnup.  itdfHtr.dlieii. 


"  ■'  4   ^  Ncratius  ctiam  libris  mcmbranarum refert ,  Paridcm  pantomimum  ^ 
Domicia  Ncronis  filia  dcccm ,  cjua:  eijpro  libcnacc  dcdcrat ,  rcpctifle  pcr  iudii 
-  ccm:nec  fuific  qua:(jtum,an  Domicia  kicns  libcrum  acccpifiet. 

.     '  ignoiacl$,pfoptcr  bonafidc.quimfcientisproptct 

-*  -^*  §.^Ner*tttUi  doUim.qi  c  adncxum  fcmpcr  habctfci6tia,fedfoffi. 

IL  A'c-  D vB.Sc  o  EC I D.  ad  hiic  (.ca.^cefl quz  ad    cit  vt  nunquaro  mdior  fit  condicto fiiientit,  qu^m 


zetflibciu  fciucrit.an  ii;n-)rau(:.it,cum  vtroq.  cafa  dut  cUm  vbi  erc;o  Icx  nondidirpiit.nccnoj  diftin- 

cademiurisratioldcuhabeat.qulacaufa.landinon  cuc^nus  inquit  Accurfius.ex/  i  fupr.dtoffit.  trefii.U 

indetur  fccu-a.quauisfccutafii  manumifTio.ex  qoa  itprecie  S.fupr.diPebHc  w«TO<ffl.Q^od  tameninteU 

libertas  nec(ibtii;it,c.eccbtingcTepocacric.Kcqi:e  iij^c  fi  Jift  ngfcndi  ratio  nuUa  fubfit,  quomodtf 

^brcmpcr ncccilc c(l,mc!ioic  cfrccondicionein  hic  cciie  nuila fuberat. 


j  ^Si  quis,quafi  flatulibcr,milii dcce  dedcriCjCum  darc  iufTus  non  cfletrcoii- 
diccre  cum  dccc,Cclfus  fcribit.  Scd  &  Ci  fcruus,qui  tcftamcnto  hcrcdi  iufllis  crat 
dcGc  darc,8i  liber  eflc,  codicillis  purc  libcrtatcm  acccpcrit,&,id  igndrans,dede-. 
rithcrcdi  dccem:  an  rcpeterc  poflii?  &  refcrt,  patrem  fuum  Cclfum  cxiliimaflcj 
rcpeterc  cumnon  poflc.  {cdipfcCdfus  naturalicequitatemotus,  putatrcpcti 
foffe.qux  fententia  verior  eft.quanquam  conftet,(vt  &  ipfeait  »,cum,qui  dcdic 
e^Ipcqtiod  fc  abeo,qui  acccpir,rcmunerilri  exiftimarct,VelamiciOfemfibiefl(i 
cumfucurum,repetcrcnon  pofle,opimonc  falHideceptum. 

u.     .                                    ,.,  fcdqajtarotnftatulibcr  crcdebattxr.  Rat.  bv»i 

.^fe^-       ^  ^-^' f .  seruus  qai  tcftaraento  hctcJi  dcccm  dare ,  U  it« 

Sdfieriorcs^S.  fucruntdcpccuDiaabcodata,q"ji  liber  efleiufruseiar ,  quamuis  domini  fnicodiciU 

feruoi-putabat.ur.cum  libci  circr.Hic  vcto §.dc  pc-  lii  hbcrtatcoi  putc  acccperic,  non  poicil  tafreti 

pUUapcrindc qiudcdataabbominei&fi^oljbecoi  dtccte  fctut&oa  non  clTecaHfanii  obquam  dcdjt 
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pecyniam.cum  diredam  libcrutcm  nt6t\is  fit  qiuc 
daia  ci  foctu  non  mious  in  te(\amcco,qu^m  ia  co- 
dicillisi  nccqaicquaciusiniCTclTcviclcacartCZ  qua 
vnlunnte  habcat  libertat6 ,  diiaiodo  cand6  habcat 
id  eft  ditc&a,&  cx  eiufdc  domini  iudicio  ac  libcra- 
iiiare l.ium ftrum  104. t//r. itvnh. tbltg.  vbi dicitur 
quod  difficiliusclV,etIani  in  libcttatc  quc  pcrma- 
numi/1ionedandaeO,non  cirequxrcnduaquo  fcr- 
uus  manumitt3tur,red  vt  manumittacur.Ei  quiuis 
/craus  hic  opiniotjc  fiia  deccptus  nc,cum  habucrit 
libcrtatc  ex  codicJlis,  quiputabat  fc habere ex  tc- 
ftamcnto,  nun  fulcc  tatrcn  hxc  cudiSio  dari.ob  id 
folilm  quod  falU  opinionc  faa  quis  deccpcusfit, 
dum  nc  ab  co  qui  pccuniam  dcdit  dcceptas  fucrir« 
pata  f\  dcdcrit  ea  i}>c,qii6d  fe  ab  co  qui  icccpit,rc- 
muncracum  iri  cxi{liinarct,vci  amiciorcm  eum  fibi 
foreccedetet : hoic cnim  ecrtam c(l non  dari repe- 
litioncmtnccfircmuneiatio  nalla,  nequcmaiora- 
inicitiafccutanr:(ibinamqae  impucccqui  Teipfum 
falfa illaopinionc deccpit.  Sufiicitque vt mhil im- 
putarepoflisci,quipcciiniam  iuftadc  caufa^nulia- 
qitc  vicifli  n  promiffione  fa£laacceperit.  Quid  vc- 
r6  imputare  pcfEs  doraino  qui  hzc  decem  it  fcruo 
quaG  k  ItatuliberoacccpttjCiim  eo  ipfotci^amcr.to 
ex  ouo  hcreditatcm  aJiit ,  cuius  aditionc  libcriat 
ipfa  contirmata  e(l,c(cpi'tque  deberi(r  cc  enim  dics 
libcrratis  (luc  dirc£ix,liiic  tideicommi(Tarixcedit| 
niJt  ab  aJita  hcrcdiratc  /fjf.  hirtdu dditi»  7.  $.  rlt.&l. 
fnj.  ir^fr.<iu4ni.dus UgAt.ud.ltg.vnu.  $. hbtrtAlibits  C.  dt 
(ddtic  toUind.)  libcrtatcm  datam  vidci  ct  fubca  con- 
diciopc  ,  fi  ftrum  ti  dectm  durtt  ?  An  non  fatis  iufta 
caufa  cll,  iuliurque  tituius  podldcndi,  tl  qiiid  mor- 

•  tis  caufa  acccpcrii  >  Ug.  1.  f.fi pdrtndi fupr.  Itg  mcrtit 
tduft  C4pimut  ib'.  &  Itg.  mtrtit  tdufd  c^pittir  ii.infr.  dt 
mort.(»nf.doH4'.  l'ra:(crtim  ti  poiia:  ignoraiic  iiium 

'  cbdicillnspodcafa&os ,  &itapccuniam  a  feruo 
qua(i  i  (latiilibero  accepide  bona  fide  :  quod  &  in 
dubioprifumcndun)  cft.  I^norarc«Dimtc(bnncn- 
nim  cx  q>io  hcres  e(i ,  proDabilitcr  cert^  non  po- 
tcQ  Itg.  i.fufr.  dttdtnd.  ac  codicillos  potcfl  Ug.  non  tft 
ftrtndm  ii.Jupr.dttr4nf*il.Q^Amquim  ncc  valdc  dc 
cipitut  is,qui  fc  libcrum  putat  ex  tcdimcnto,  cilm 
(amcnlibcr(it  excodicillis  -.quaodoquidcmnngu- 
lare  illud  lus  cft  codicillorum  tcllamcnto  confir- 
tnatorum,  vc  quzcunqne  in  iis  fctipta  funt,  perin. 
-  de  haberi  dcbcant,acfi  in  teflamcnto  fcr Jpta  eifcnt 
ii.  (.i.infr.dtiur.teditdl.  Ergo  diccndum  vi  Jctur, 
quod  Cclfuj  patcr  exiftiroabat ,  non  poiTc  feruum 
huncrcpctere  deccm  qnar  dcdit,  ncquc  rondidio- 
re  finccaufa,  nequc  ca  dc  qua  in  hoc  tit.  agitur, 
-  id  ed  condi(2iore  ob  cauOim  dati  caufa  non  fecu- 
.  ta.  En^uclongedidimilishiccafus,  qutin  huiua 
if.  ptinnpio  ex  cjdcm  Ccl  o  proponitur,  fi  quis 
y  qua(i  fiatuiiber  decem  mihidcderir,  cumdarciuf- 
l^iusnon  ciTct,  at  puic  libct  taccm  acccpilTct.  Huic 
cnim  condiiflionem  dandam  cfTc  ncc  Celfus  ipfe 
paterdubitabai  nec  dubiiandiratiocertc  vllafuir, 
ni(i forcd illam quis  comminifcatur ,  qubd pcrinde 
"  hic  l.bcr  fit ,  acfi  coodicioBcm  impleuidec ,  ctlm 
.  Dulia  (tjiiTct  caufa  dandotum  dccem  gratia  im- 
plendx  condicionis ,  quae  nuUa  fucrat  adfcripta, 
&  quamuis  rulficeret  caufam  iUam  in  fola  ftatuli- 
beriopinionc  faifTcad  hoc  ,  vtnon  vidcrccur  data 
,  pccunia  linecaufa,  ifatcndum  ramcnelTct  fccutam 
'  cauramnonc(fe,necfcqaipotui(rc,  cumdarafucrit 
pccuniaimplcndxcondicionisgtatia,  quz  impicti 
non  poiuit ,  quia  nulla  fult :  ac  in  alia  fpccicinqua 

*  filius  ^  Cclfo  pacic  dilTcntiit ,  adicripta  ve. 


ri  fuerat  condido  dandorum  deccm  in  teftamen* 
to,  quo  &  direc^a  libertas  data  crat,  quamuis  fob- 
lata  incodicillis  poftea  fadtis,  relidia  ei  porc  li- 
bcrtatc  :  &  hcc  funt ,  quae  pro  Cein  patiis  opi'* 
nionctueadadifputari  contraCelfum  fiiium  mco 
iudicio  polTunt.  Sed  pro  Celfo  (i\io  qui  nacorali 
(cquitate  motus  patris  opiaionem  in  hac  fpecic 
reprehendii,  ratio  illa  decidcndi  aiferri  pote(t> 
quod  cilm  libercas  in  tedamcnco  data cft.fub  con- 
dlcione  dandornm  deccra,  in  codicillts  vero  pur^ 
obtiiigit  flatim  ex  die  adlix  heredicatis,&:  quidem 
non tam  cx  codicillis,in  quibus  putc data eft,qukm 
cxteiUrocnto,  in  quo  fcriptavideniuromnia,  vc 
dixirous,  qua;cunque  in  codicillis  fcribuniur ,  6c 
tcieodatio  libertatis  fafta  in  reflamento  fub  con- 
dicionc,  fi Stuim bertdi dtttm dtdau ,  nullius  mo- 
nicnti  &  cftcftus  ede  poteit,  ad  fufpendcndam  li- 
bcrtarem ,  nec  proinde  vUo  condicionis  itnplc» 
mento  Sitchus  indigct ,  vt  liber  fiar ,  cum  fit  libet 
ipfo  iure.  Id  cnlm  eft  quod  dici  folet ,  in  libcrtat  i- 
busdire&is  non  nouiilirriam fcriptoram  ,  vtin(i~ 
deicommidaiiis,&  in  pccuniariis  legaiis,  (ed  leiiif* 
fimam  fpe(3andamel1c,  &  perquam  citiusperue- 
niatferuus  ad  libertaiem  /.1.  l.inUbtrtdtibm^.l.  quai 
Tulg»  4j.ittfr.de  m4num.ttfi4m.Uaiifiiiti4^^.l.qu»dirMii- 
tum  87. 6'ftq.  dt  condic.  &dtmonftr.  Cuii'sau:cra& 
commodiiisperuenicuradhbcrtatem  ditc&aiD,cx 
pura  datione,qu^m  cx  condicionali.Tancomagjs 
autem  in  propofitafperieid  dicendumcli,  quod 
fcripturaquz  puram  dit  libcitatcro ,  neii  tam^m 
leuidima,  fedetia  noui(Iiraacft,cuiusproindcdi]« 
bitarinnndcbet,  qiiinmaior  ratio  quam  piiorisdc 
duiioris  habcnda  litmec  firotle  eft  ,  quod  obiict 
podet  e:c  l.fiquu  ftruo  46.  dt  mdnm.  ttfUm.  Si  quis 
licruo  dcdci it  tellamcr.to  libettatem ,  &  dire&o  & 
per  (idcicomroiirum  ,  in  poreftatc  fcrui  eifc  vttum 
velit  dlrcdb,  an  cx  fideicommidb  ad  libertatetn 
peruenire.  Potcftcnim fieri vt  valde inccrfit  ferui, 
vtheredis  potiiis  quamcrcinus,  idcftdcfunfti  li. 
bcrtusfit,niaxim^  ver6fi  fideicommidahamliber» 
tatem  meruerir  puc^ ,  nulia  fcilicct  adfcripca ,  fiue 
dandi,fiuefaciendi  condicione.Sed  quis  dicat  fimi» 
literpolTeeius  inteic^Te,  vt  ex  condicionali  potiiisf 
c^iiam  cx  pura  libertatis  datione  fit  liber,  prclertimi 
(1  condicio  dandiab  eo,  velfacicnJtaliquidadfcri- 
ptafit,  quamimplerianteomnjaneceirefit,  vtli- 
bercatcm  confcquacur.'  Eft  enim  haec  rcs  cx  earum 
gcncre,inter  quas  noncaditeledlio,quuJnulIa  in- 
tcr  eas  fit  proportio  l.t.infr.dtrtb.dnb.  Qutmquam 
etii  tam  Aultus  quis  e(rcr,vt  mallct  fub  condicione 
dandorum  dccem.qu^mpui^libettatemaccepi^Tc, 
non  pudet  tamcn  illa  fpccies  ad  hunc  jf.accommo- 
dari,  in  quo  tra<5lamus  de  Sticho,  qui  decera  dcdc» 
rit,  vtlibeiutem  fubea  condicione  fibicxtefta» 
menco  datam  confcquerctur,  antequ^m  tefclret 
da;am  fibi  libcrtatc  in  codiciliis  purc,  qui  proiode 
condicionalem  libercai^  vidcri  non  poteft  clegide: 
quiqucQuncmanifcddpuramcligiciCum  decem  a 
fc  datacondicir,(iue  codidione  fine  caufa.vc  Ioao> 
nes  crcdidir,quianulla  caufam  habuit  dandorii  d«« 
ccm  ad  obcincndam  libertatcm ,  ciim  iam  &  igno« 
rans  &  inaitus  libcr  edct  ipfo  turc,fiue  condidio4 
ncobcaufara  daticaufanon  fecuta.quia  taroetfiU>' 
bertatc  obtinucrit ,  cuius  obtincndx  gratia  decem 
dedit ,  ft  fibi  adrcriptam  condicionem  irapi^'  - 
rec,  non  tamen  es  illa  condicionalidationc  liber 
cft  ,  fed  cx  pura  ,  vc  cx  eo  conftat ,  qu^d  priiU 
ctiam  qu^ideccmdaicthcicdi.hber  faitnccpar 
-T      -  t  t  -  -  k  condi* 
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kondidonis  (jetra6l«tmplcmentu  msgis  liber  fieri 
i  |^otuic,itaq.<]uaiGuis  rummo  iure  nid  vidcatut  Cel- 
*>  £  patris  renccatia,nc  condiciione  vlia  hercs  tcnca*. 
^.tlir,  cumnihtlex  parte  fuadarc  vcl  faccrc  dcbuc- 
<  xit,  ne  libertatem  quidem  pi arftarc,  quae  hoc  cafu  i 
^  ilefuodto  accipitur,non  ab  hc(edc,nccrecufarc  pn- 
>taerit>quomiauiobiatanbidc^eaccipcrcc:  quod 
«ianifi  fccifl«,adhac  tamen  ri cnndicionis  cnplc- 
tz  libcttatem  nad-us  eiTct  f.  Wx.  huras  lcgis,  vt  pto- 
V  indenon  poflii  vidert  berHflatulibcrum  deccpif- 
fc  ,  maxime  fi  codidllos  co  tcmpore  ignotauic 
(quidni  cnim  potuit  nnpan^  accipcre ,  qnod  vt  ac- 
'  cip ci  tt  cogi  potrrat >  /.  q*td*uttm  6. %.tfHd luibttHtm 
$nfr.(]Udi»firdud.  aedil.  Summatamcnxqtiitasfacit 
^ro Ccltofiiio,  vtdanda  (It  Scicho  rcpctitio,ciim 
is  nullaro  dandi  caafam  habuerit ,  vt  cx  poRladlo 
«pparuit ,  quam.iii  hcrci  habueritaccipic  diincc 
>  leplicari  poicil,  ad  in-pedicndam  cond  d:ioncm 
I  ludiccre.  vt  id  qv.od  ficri  debuttfjdlum  fit.quo- 
canquc  modo  lluea  lcr.c  fiucab  hominc  d.  IfiptcU' 
pifm  y^.i.wfr.l.vU.C.fi  mandp.itd  fiier.dbin.d.l.tum 
.jpum  104.  dt  verb.  eblig.  Na:n  ,vc  bcne  obfcruat 
Barrolus  4iii.  $.  I.  datahicfucratpccuniaaH  piiri- 
iicandam  condicnncm  Hbe  tatis  >  qux  ron  n  H 
iiib  condicionc  dandorum  dccc.ti  data  crcJeba- 
Cur:  condicio  avucmillanonfviit  puriBcata  ncquc 
alcgc,  nequc  ab  homiuc,qiiia<iecvlhre  vcrafuir, 
.cutn  pcrcndicillosprior  datlolibcrtatis,  quxcon- 
dictonalis  fucrat  connerfa  elletin  puram.  E'aliud 
prxtcrcacll  ,tra<3.irc  dc  jictltionc  pocna:  vtin  d  l. 
vU.C./i  m4ncip.it4  fftr.dlvx.Alicd  vc  6  dcrcpctiiio- 
ncda'xpccuniar,quT  dari  nullo  iorc  dcbuittnc:  fa 
nc  dxfficuUas  h.iius  i.taminco  politi  mihi  vide- 
.  '  .cor ,  vt  fciamus  quam  ioris  Sc  xquitstis  rationcm 
habcat  Cclfi  fil  j  lcntcntia » qu^m  in  hoc,cur  con- 
craria  Cclfi  patris  opiniofummo  iurc  vcrior,  & 
VJpiano,  &ipGctiamfilio  vifa^it,  quinonnifi  x- 
qnitatis  ratione  rcoais  di<rcnt<t  a  patrc  iuAiorc 
ccii^  .ic  tolciabiliore  difTcnfiot^cq-jim  fifilius  pa- 
trciij  iniurr  crrafTcdiccrct ,  cilmradoncsxqaita- 
tis,  qusafjmroiiurisritionc  abhorrcnt  facilcfu- 
/pciStr  fi«'t  ,  &  clF;  dclicanc  bono  Iiircconfulto 
«jiiemftriftiiuiisrcljgiofumefle  dcrc:,  qualeso- 
l.m  intcr  prudentcs  noftros  Srx'Jola$£  Afiiicanns 
fucrunc :  quamquam  in  h'S  quxfttonibus  qux  func 
ex  bono&  xquo,  cuiiifmodjc^Tc  dixlmuscondi- 
^ioncs  omnes.bonietiam  &prudctis  Itjreconfulti 
eft  caucre, ne  quodplcrumqae  ficfubauthoritatc 
iuris  fc'c.ntix{-crnicios^crrc:nr,vtidc  Cclfusfilius 
jrficercfolcbatI.yi/Jr«ttw  (ii.^.fiqaiturinfdevtrb.fbtig. 
ncquc  tarrcn  valdc  mirandum  elfet  rcprchendi 

ratrem  afilio,  injpfactiamiarjsrationc,cum  pu- 
Iic8  intcifit,  licetccailibcc  iusnoftram  quotidie 
in  mclius  producere.dummodo  fit  modefta  rcpie- 
hcofio,  ncc  fiiicma^naratione,abritqac  femperab 
jEmuIacione  &  inui<iia,nonminu$qu^mabiaiuria 
,Lf9tiorif  $.C.de  iffic.  rtQtr.fro*in(.  aliud  cffct,  fi  pa- 
cris  morcs  ctilparc  ac  reptehcDdere  filius  vcllcr, 
cut  patris  adminifttauoncm  improbare.  Hoc  cnitn 
cflct  indcccQSj&concraob.^^cruantiam  ac  rcueren- 
tiam  a  filio  p.itri  debirain  ^.ftd  quod  fdtuaum  HeutS. 
%x.dtr^uftXtum9porttt6.%.*9ndmtm  C.dth9H.ipulihtr. 
fuQ,  ponercs  patrcm  lam  euidcntcr  prodigum, 
&  bonoruni  quoquc  fili j ,  aut  qtxx  ad  filium  pcruc- 
pire  quandoque  dcbcrenc  tam  iroprobum  profli- 
.gacorcm  *  vt  tamedio  magtj  qukm  pactei^tia  vel 
dillimulationc  opus  efTct ,  vt  in  rpccle/.p/f.C./fc/iil- 
ftm.  P*(f'  &  'ffitf'  UmftTMtf  jo.infr.4d  SC.TrtbtU.Exfi 
*^        Tom.UL  - 


his  quoque  cafibus  ita  cum  patrc  traflandam  eft, 
vt  fempcrfalu.i  fit  teuerencia,  quomodoloqaun- 
tur  Jm;)p.i»/./f/it<r  9.c«/./wri/.Obfcruar  dum  au- 
tcro  cft.loqiii  Vlpianiim  in  hoc  J.deHbcrtatc  dire- 
da  ,  non  dcfidetcommin'aria,namfi  ponetesda.>. 
tam  Sticho  libcrtatcm  fiJciconimiflariatn  in  tc- 
ftamento  fub  condicionc.yi  irfrm  htrtdtddrtt,  dcin- 
dcin  codiciliiscidcm  datamctfc  libcrtatem,  xqui 
fiidcicomraiflariam  ,fed  pur8,  nonpucarem  dan- 
dam  ei  condi£btoncm ,  ncqucobcaiifam  daticau- 
fa  non  fccata,vt  contra  AccurfLm  Battolus  difpu- 
tat.r.cque  finecaufi ,  vc  Accurlius  fentic ,  quia  cau- 
fa  dandi  fuit,  vt  ir.anumittc c.ur  Sachus  ,  rpi 
t  ecante  manun-  iru  ncT)  \  hcs:  fnit,  pecclletho- 
dic  fi  manumiflus  non  cffL-t  ,  ad  icm  pc.iinct 
quud  cx  fide'Commillacia  l.^.ci  tjrc  puta  manu- 
niitti  hodic  cicbcrct  ,  n'.j|la  euam  data  pecu— 
nia.  Nam  nnn  qjcmjiimodum  in  hhrrtate  dt- 
rcdla,  primum  fnb  cordicionc,  dtin.'cpu:c  <  atii 
ci:cni-,  vcquicx  libcitatcpura  lam  ipfo  nuc  i  bcc 
c'i,  non  poflit  cx  condicionali  magii  ficri  iibcr, 
ncc  li  miilics  impxa:  condiciuncm  ,  iinin  Bdei- 
commi(Taria  pcrindc  poicd  continp;crc  ,  vtdacio 
cnnd:ciorg|isj.cr  purain  impediatur,ciim  non  ma- 
giihrcquiT)  iiIicoinpct.it  ipfo  iuic.  (cd  vtraqjtf 
pixllanJa  fi:j)crm.-:nimiriioncm,  ficti3..cm  iie- 
q'jcar  ,vt  qui  ir.anui')illii4cft ,  fai^urLjuc  'itcr  ua* 
tisdccem,  qiiali  cx  li'--crtati?fi  ieicoirmifTarx  da- 
tionccondicioi.ali ,  iicruin  n-^agi i^juc  .'iar  iibc  ,cx 
libcrtatis  fi  Jcicommillo  puio:  aieb  vtncq;'e  nii- 
fiui  c!cdio.«e  tlTcpc.fic,  cx  vtra  (iationciil-e:ti- 
tcm  fiJcicommiira  iam  con:ecutuscfl<;  \cli!  ,1  inn 
noii  prt  .trit  ccr.fcq-.ii  cx  po.Icriorc:  li.-crtatcm, 
quama :ccpctic  id  cx  piioicmcn  inagisqui  '  per- 
rr.ittcndiim  ci  c!t,  vt  pcrn::cat  datx  pccunii.ad  l6- 
fcqjcndaiQcx  riarionc  condicionali  libcriatem,  fi- 
cuti  nct;acccptx  libertatis  poeniterc  illum  poteft, 
ctiamfi  fcruusroanc-c  trallct,  quia  quoddici  fo- 
ic:  hbcrtaicm  ,  qijxlcmcl  compcciit,  icira(5lari& 
icuocari  amplius  nunquain  puirc,  nonminilvad 
c  im  qui  acccpit,  qu^m  ad  cum  quidcditpcrtir.ee, 
cilm  ncc  volcni  qtiifquam  cx  libcro  fcruus  ficti 
poffit /  rtcfivtUrt  o.C.dtlibtr. cduf.  Et  ficutl  libcrtas 
cx  fidcicommiflb  cuJiciona'i  poft  implementum 
cudicionis,prxftita  reuocari  neqoicita  ncq.imple- 
mcntumccyndicionis,  quodiibcttati  ilh  fideicom- 
miflacixqux  rt-li^aiubcondfclonc  fuerat^caufant 
dcdir.  Viiicum  dumtaxat  cafum  cxcipio.  Sihcrcs 
qui  accepit  d;;ccm,vr  Scichum  manumictcrctex  li- 
bcriacis  fiJcicuinilFo  condicionall  ,iam  curo  fcie.* 
bac  rngatum  f^rpurc  in  codicillis,  vc  cundcro  Sti' 
chum  ra.inumirterct.  Quo  cafu  no  puiarcm  equi- 
dcm  itli  condidioni  locuin  cflc,  fiie  finccaula.fius 
ob  caufam  non  fcciuam,fedcum  heres  hic  non  ca- 
rcat  dolo,  qui  Iibc:ta:c:n  quam  a  fe  gratis  prxllarl 
dcbcc  fcicbat,  nonifiacccpta  pecunia  prxftare  vo- 
iuic.non  dubitn  quin  tutra  cira  danda  fit  a£lio  dc 
dolg,  per  qra cogiTurhe  csfuluere quanti aAoris 
intcreric /.«i»rri«  18.  $.  i.fHpr.dtd«lo,  in  quo  faltetii 
eaquaiititas,  quz  implendzcondicioniscaufa  da^ 
ta  fuit  contincbitur,qnianec  tninorispoteft  \r\tet-j 
c([el.i.infr.d(  dHmpt  iin  intadia»  6.infir.  Vndt  vl^xA 
tra  hunccafum  ferre  1.6  poftu  vt  ^iecutiiidata  ma- 
numilfionis  caufa  rcddi  de^eat  vlla  adlione,  at  c6* 
didior.cmultomi  us.ciii  ner  putopofrc  vllo  cafu 
locii  cflic,nifiquoctiai-n  poe  iceiiciclocatcfle  pof* 
fit.  F jcilms  fiquidem  eft  vt  in  hoc  ncgotiorum  ge.» 
{icic  locu  habcat  pc£nitcntia,qua  vt. codidio  citrt 


« 


Google 


ANTOMII  FABRI  i:C.  RATIONALIA 


pcentteniijiml  $. idtm  trit fnfr. Tintum  abcft,vtpro- 
barepoQIm,  cjuod  contta  Accurfium  vult  liarto- 
losjin  fiieicomiriirtirla  quoquc  libcrtatccondl— 
Aioni  h-jicob  caufjm  locum  cflcpoflc,  qu6d  cau- 
/a  pioxlma  dandz  pecunic  fuerit,  vt  libcrtatis  rcli- 
^um  parificccur,  quod>fnquit,nonciirccutu.Na 
imi),  iBqua/ecatum  eft,cum,i  quo  inftati  data  fait 
pccunia.ccepcrit  libcrtas  dcbcripurc  cx  tcftamcn- 
to  «nonmiiiusqndm  cx  codicillit ,  quamuis  priils 
dcbita  fuerit  purc  cx  codicillis  quam  cx  tcftamcato 
non  cnim  qux  dcbita  c!l:,competit,fcd  qtix  pralti- 
ta,  tc  idco  qux  priusfuitprzftitaextcftamcnto: 
proptcrtmplctam  condicioncm  >  dc(iitcllcdebii.i 
cx  codicillis.quod  in  dircdalibcrtate  fcc.',$  clTcdi- 
ximu$,quia  compciitipfo  iure,  nccabheredout 
debetur,aucprzlhtur,feda  dcfundloipfo  przftita 
eft~e  intcliigitur.  Denique  nihil  cft  quoJ  impcdiat, 
quomin  ils  cx  condicionali  dationc  HbciCatis  fidci- 
commlflarixmanumittatur  poftimplctamcondi- 
cionem  i$,  qui  ex  alia  quoquc  fcd  pura  dationc  ma- 
numitti  ftatim  dcbait.Gcneralcautcm  cft,ciimfx- 
pius  datur  feruo  libettas  doe  dirct^la  fiuc  fidcico  - 
taifCvii  cam  fcripturam  prxu.i!crc,  cx  qua  fcruus 

ficrnenic  ad  libcrtatcm  d  l.i.  dt  mMum.ttpim.  Pj  x- 
crcim  cilmin  fidcicommifrarlislibcrtatibus  non 
Jeuiflima  fcriptura  fpc<flanda  fic ,  vtin  dttc(ftis,fcd 
iiouiriima  Ug.in  libtrtMibia^.iod  ltg.ptTfii{ti(ommijfi!m 
*)c.  dt  coudic.  &  dmtnfir.  Rcplicabis,  inpropolita 
fpcclc  nouiffimam  fcriptutam  cam  fuifli:  qux  in 
codicillis  poft  tcftamcntum  fiiflis  libcrtatcm  de- 
ditpurc  ,  non  autcmeam  qui  in  tcftamcnto  fub 
condiclonc.  Hocvcrbfatcor.feddiconon  potuif- 
fchicfpcftarircripturam  nouiflimami  qux  igno- 
rabttur,  &  qax  cum  ftidlum  hcredis  exigerct ,  non 
potult  cfFe^ium  vUum  habcrcantcqnam  prcfcrrc- 
tur ,  6c  idcirco  non  ob  id  mintls  prarftari  libc: ta- 
tem  fideicommifrariam potuiflc cx dationc  condi- 
cionali  poft  implctam  condicioncm,cum  Stichus 
non  allter  fe  ad  libertatcm  pcrucnirc  polfc  crc Jc- 
rct,  qubdfi  (cliiii  datani  fibi  poftcriorcfcriptura 
puram  llbcrtatem  «qoc  fidcicommiirariam  ,  ad- 
huc  potuit,  fi  lam  ftulcusfiiit  ,  c\\^c:c  dationcm 
condlcionalcm  oniiifa  pura  fortaflls,  vt  amicio- 
rcm  patronumexperirctur,vt  fcquitar  in  hoc  f.  Sc 
fe  c;ratiorcm  cl  prxbcret  ,  vt  inltg,  lum  quidam 
17.  i.  Dium  Piiu  infr.  dt  vfiir.  Ncc  idcb  indcbit.am 
pccuniam  dediflc  vidcripotcft,cuiusbcneficiodc- 
bitam  fibi  libertatcm  confccutus  eft,  tamctfi  nul- 
la  ctiamdata  pccuniacadcm  libcrtas  ipfi  dcbcrc- 
tar.  In  coque  crrat  Accurfius  fi  cxiftiraat,  quo- 
roodo  intcrprctatur  Bartolus,  idcocompctcrc  in 
fideicommiflaria  libcrtatc  condi<^ioncm  finc  cati- 
fa  ,  quud  dandicaufa  fueritiniufta:quod  certcfaU 
fiffiraum  eft.  Non  enim  potuit  iuftior  cflc  cau- 
fa  dandi  qu^m  ob  libertatcm  ,  nec  .nccipicndi , 
fi  hcrcs  purc  datam  libcrtatem  fidcicommifra- 
'iam  ignorabat ,  ncc  illud  quQque  platere  poceft, 
quod  in  libcrt.^tc  dircdla  Bartolus  diftin^uit ,  an 
data  ficpccunia  implcndz  condicionis  caufa  antc 
«ditam  nereditatem,  an  poft:  na  cum  illa  condicio 
adfcripta  c([,fi  btrtdi  dtctm  dedtrit ,  non  magis  antc 
aditam  hcrcditatcin  quam  viuo  tcftatorcimplcri 
tondicio  potcft  Ug.  1. Ug.fi idm  fdfla  ii. f.i.Ug.  mul- 
tim  II.  dt  condtt.  &  dtmtnfir.  Non  ob  id  folilm, 

2ubd libertas  tcllamcnto  data,fiuc  dircAo  fiuepcr 
dcicommifTum  noncedat,  nifiab  adita  hciedita- 
tc,Tt  fupri  diximus ,  fcd  ctia  quia  nec  poccft  vidcti 
datapccuiua  bcicdi,qu^data  eftinftituto  antc  adi« 


ta  here  Jitate ,  quSdo  ncc  hcr  cs  eft,  ntfi  poft  a^hid^ 
ncm  Iqui  htrtdi  ^^.S  vlt.  &Lftq.t$d.tit.  Mak  ctiain 
Accurlius  negac  condi^lioncm  indcbiti  locum  h*'* 
bere  in  hac  fpccie ,  qubd  data  fit  pecusia  abeoquf 
fcicbat  fc  non  efTc  obligatum  cx  /.  qatd  quitfcitns  50. 
ififr.dtcondiS  indtb.  Qnomadocnim  fcirepotcratfe 
non  clTcobUgatum.cumignoraret  codicillos.qui^ 
buspurcdata  cllibcrtas fucrat ,  tcftameatum au^ 
lemfcirctquo  libertatcm  acccperat  fubcacondi- 
cionc  .fi  dtctm  btrtdidartt  ^Yenim  tamen  cft  quod 
illcaic ,  ccllarc  hoc  cafu  etlam  condidtionem  inde- 
biti,  pcrindcaccxtcras,fcd aliaratione,  quonianl 
pccunia  quxcondicionfs  Implcndx  caiifa  datur,U« 
ccc  indcbit.i  fiicrit  antcqu^m  darcnir.quia  non  po^ 
tcMt  pcti  ab  co qui  dcdit,ncque  cogi  potcrat  illc  vc 
duec ,  vbi  tamcn  dcJicdcbitam  dcdiflc  crcdcndus 
cftjVtconfcquipoiretlibcrtatcm  fibircliftam  fnb 
ei  condicionc ,  ncc  finc  ritulo  habct  eam  hcrcs  quc 
acccpit,cijm  mortiscaufa  acccpcrit.  Pcrindcigitur 
hibct  ius  tctlncndx  pccunix ,  acfi  cx  roori?s  caufl 
dona:ior>c  acccpinc:,  quia  tamiufta  rctircdicBU* 
fam  prxbct  mortis  caufa  capio,  quam  mortis  caofa 
donacio,qui;  &  ipfi  gcncrali  moitis  cau  '^a  capionls 
n o m : n c co n f i n c 1 11  r .  rf. /.  mmii cAufaCdpiWHs  i^A.l.it.l. 
^i.dtmm.  c4uf.don.it.  lllud  vcrolongi  mintisfcrri 
potcft  q-JoJ  iJem  Acciirf.addit.vindicatloni l  um- 
morum  pofl*c  hoc  cafu  iocum  ciTcjqiiafi  non  fint  fj- 
&\  accipientif,  ex  S-prax.fiq.  cuius  tamcn  long^  di- 
ucrfaff  ccict  &  qu.Titiocft. 

a  QuMmquMM  (otifitt,vt  &  ipftdit,  .irgnmentuni 
cftafimi.i,  quo  Celfus  filius  putabacpofTcpatris 
fuifcntcntiam  defcndi,  fedquodtamcn  adiflin.ill 

fiotiiis  f jroptum  cft.  Nam  is  equidcm  qui  dcdit  *- 
iquidca  fpe.qu^d  fcabeoqui  acccpit,  rcmuncra- 
tum  iri  exifttmarcc ,  aut  araictorcm  eum  fibi  futu- 
tum  ,  rcpctcrc  non  poicft  tanquam  qui  non  ab  co 
cui  de;iit,  fed  ^  fcipfo  potius,  propter  falfamfuam 
opinioncm  deccptusfucrit.  Sicut  &  intcrdum  qaix 
proptcr  fuam  fcicntiam  a  fcipfo  deccptus  dicitur 
inl.»*mfi  M&ot  i6.fapr.dt  ravindic.  pr.TCcr  id  quod 
dignuseU  dfcipi ,  quibcncficium  idcb  datvtrcci- 
piatjqucmadiiioiium  cx  Scr  cca  diximuj  ^.Uftdctfi 
i^.  ctnfuluit  fupr.  dtiitrtd.pttit.  r.ec  propcficum  itk 
mentc  ictcntum  quicqjam  opcratur  ad  dandatit 
huiufinodi condid^inncm.  i.firtpttaidi  -.C.hoctit.l.fi 
mififr»£5.C.(/<rr<(»/iir^.Do^a^diqiicanimo  talispe- 
cunia  daiaintclligiiur,ficuti  quoiiesdarem  tibi,vt 
aliquid  pro  tc  faccrcs  quod  alioqui  faiSurus  noit 
cflcs.lnquit  Accutfiusex  l.fidfimors  1  j.  f.vU.dtd»' 
n4t.int.vir.&  vxor.l.Titio  ttntum  yt.  inprincip.  infr. 
(ondu.  &dtmonfir.  nifi  cum  ab  vtraquc  parrcidcrti 
tacitcackumintclligcrctur  vt  in  l.fi  qudfi  ^.infr.dfp»» 
gnot.aH.  Qijomodo  illa  ctiam  vfura  donatacrcdt- 
tur,quam  quispcrlongum  tcmpns  pctcre  dcfticit 
Vtdcbitori  fiio  gi.-itioreirct/.fKw  (}Hid4m  17.$.  Diitm 
Timdtvfur.l.vtTvfurAf  j^.dedondt.int.vir.&vxer.At  In 
cafpecic,  quxCelfum  filium  ^  Cclfo  patie  diffcn^ 
ticntcm  habult ,  falfa  quidem  fuit  opinlo  cius,  qili 
iam  libcr  cx  pura  dacione  libcrtatis  pecuniam  dc-^ 
dit,quafi  ftatuliber,  vt  libercatcm  quam  fibi  fub  e« 
coadiciene  reliditam  putab.it ,  nancifccrctur,  fcif 
non  nifi  ab  ignorantia  fua  dcccptus  vldcri  potcft 
caque  tolerabill,  quam  proiode  non  vfque  adco 
damnofam  ei  cireoportetvtimpcdkt  condi£lio« 
nem  naturali  xquitatc  Ira  fuadente,tamccfi  famma 
iurls  ratio  rcpugnarct ,  Bicccccquc  pro  Celfo  patre 
yt  fupci  difpucauimus. 

6  ^  Sabtlliiki 
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DE.COND.  CAVSA  DATA  LIB.  XII.  T.1,1:.  IV;  151 
*  r'^  Subtilius  quoqac  illud  tracftat,  an  iHcqui  fc  ftatulibcrum  putaucrit,nec 
ftcerit numraos accipiencis ,  quoniamhcrcdidcdit,quari  iplius  hercdisnum- 
mos  daturus,  non  quafi  fuos,  qui  vtiqucipfius  fuerunt,  adquiiiri  fcilicetpc 
bcrratcm  ei  ex  teftamcnto  compctentcm.  &puro,fi  hocanimodedit,non  fieii 
^  iphus:  nam &  cum  nbi nummos mcos,quafi tuos,do,  non  fecio tuos.  Quid ct- 
go,  fihicnonhciediskdalijdcdit,  cuiputabatfciuflum  darc  r  nquidcnape- 
cuharcs  dcdtc,nec  fccit  accipienus.Siautemalit]spro  co  dedic^cipiedcdiciaili 
Jiibci£idus:Heacaccipicnus.  /  ' 

Jd  §,  6' Snktilim,  nonedan  condiccreitlospoftr,o^cne:qiilaoiiH 

ttii  de  cmMftftionc  «loeftio  tranflationern  domim| 

Rat.  PVB.  C^rnrnqturn  pcrrnin"am  cfinaruli-  prxfupponit,  nificiim  dcLrtiuacordiibionctrt- 

beroictiiunxicpccuiiodatc  implcndx condicionix  &uatLvU.fitprd  ffHfr.qutm,  cMC4t&  d.f.faitdqm 

«BB^iPC  ftrtpmm eft  fo  $^itim  tdeo  nmt  proM»  Vit)<Uc«tio(gitur  nominoram  cooipcict,  li  excenc 

b«tur  {laciiliberdt:  fuo  da  e,  fiqaos  forte  nuninios  aotcondi£kioficonriimpciliiil»  tanquamextinfto 

(oft  l^rtatcin  iibi  extctbmentb  conipereniem  per  coDfampiioncm  doininio,  quodin  idvfqud 

•cquifierit.Noneoimpermiflioiiia(latuliberoda-  tempasmanteratroluentis.  Incoqiieproculdnbjo 

ta eft In  heted^is inlnriam» 8c vt omnimodo d.iT no  Celuia patcr comCeUb  filio  cor< fentiret.  Ne mo  c - 

a<iHctarnr,cui  alioquin  faacndurD  pctius,&  in  du-  oim  crrans  rem  ntam  amittit.  IJipmuratorvytnfr.dt 

bioparccndiin"  c(]'ct  l.SettifrtHm^yJtl^M.i.  fcd  in  Mequir.m.  dounn.  quamuis  crroi  i:lc  ,  «juiin  dante 

Hsmttm  ilatu!tb:tiquofaciliiis  pcroCliireadlibc:-  CjicnonimrcdiatquominusisqoieoibonafidBaG* 

fatctn  poflit,  imp!cndocondici;>ncm,  q-iam  aliccr  Ccpit  >.]  !nfi  fijlr.cn tiscllbncpnnit  vfucapcrc,  vt  Ac- 

poftto  iurcimplctc  forcadis  nunquam  po(Tct.Ergo  cuuius  noftcr  bcikc  noiat  cxl.fiptrerrmm  ly.tnfrM 

ia  qoi  fe  ftatotibernm  patabac ,  cmn  re  vcra  iam  ^MfJLHa^mm  tiAfinifHdt0(q.p9f.QwLmviUat»* 

libcr  cfTet,  ex  direfla  libc:  ratc  in  codicillis  ei  dat.t,  )c  i  quibufiiam  rcprr!,ci.ii.unr  cx  UUttib.j^.decmr. 

ftHtntiioi  iietedi  dedcric  itnplcndc  condicionis  rwfr.vbircgulaconltituividcturvtoodemilmcafa 

<iii6iqirfMti<nfiii  «rancKltiostamenpiicabttefn»  traditiotranifieracinatcipientemT^capiendieoii^ 

Itcrcdis  quafi  pciuliarcs,  non  cominus  vidcri  dc-  dicioncm,  qnopofletiranstcrrc  domininra,  fi  tra» 

bentfaAi  heredi5,a:  eo  magi»,qubdin cctais  om-  deus  cflctdotninos »  qDad  c  concraiio  cdm  tradi* 

ail»aatiids  parctbus,  non  aliterfoIotlopeterefi-A  tk»  ab  ipfo  dotnino  fafta  domtniom  tnmsferrt 

liacttkinem  poteit,  qft^m  fi  qun  d  foluitur»  fiac  non  poccft  «  nec  vfucapicndi  caofam  transfcrat. 

ncdplentisirg.  jStfiinii  78.  iaiitf, /r^.fitijStjiAnrjs.  Inquo(ccti£iUttntttr.  Abfurdifliinum  cnim  elfec 

infif.A  fiht.  (^eeaniaauicffl  qotf^aocipiencit  eamquiliikHnKisRtimmotaecepit.nectamenpco- 

clt ,  noD  maglsfieri  eius  potcfl  ^.fkkmpu  lidk,  ptci  dantis  crrorem  duminuscoium  ficri  ptHoii^ 

ittSic».  £rgo  diccndnm  cdlxocctiamcafu,  ficut  obid  minus  ponreillosvrucapcrc.qubdfucrint  rra«' 

flr  in  (pctae     lupcciotis  ,  vel  condicendos  eife  dcT)tis,quoSiitahcriusfuiircnt,  vfucapcre  haud  do. 

BBinmos*  feeundum  Cdfi  fihj  fenteotiam,  non  hicpoQcidtg.UnhtSt  n.f.Jt^uu fernum infrJe cMpt.& 

Tindicandos  ,  vel  nc  quidcm  condici  pofle  cx  pcflUni.  l.fifintta  15.  %.luli*nm  xC.mfr.dtdtmnjriftil^  - 

Celfi  pattii  opinione*  tantutn  abcil  ,  vt  vcl  tiliumirum  faciLtus,vt  vfucapicndtconditioinac- 

findlcarl  pioflmr  ^cMnc V  yei  condici  fi  con-  cipieBtemtcaMfiEcatur ,  quam  vtdominiom,  cuai 

fumpti  flicrint  «  qnxtamen  Vlprani  &  Cclfi  fi-  qooquccitmtraditioidonunn  fadla  cft.  Nccquso 

Jij  io  hoc /.  fcntcotia  cft ,  vt  bend  Accuriius  caufaimpediCtraBllationemdomioij,  ideA  errox 

fnterpretatur.  Aogetiir  ver^dtbitatioes  eo  tpnA  fafti  iaperiboa  tiadeatis»in)pedit  ctiam  vfucapt»-> 

Vixaudicndus  fit  ,  hlc  qiii  fuos  nummos  quafi  ncm.qui  non  i  voluntatcdomini.vttranflatiodo- 

iKrcdiseflienCa  heiedidedtCi  fidicac  fenonfaiiTc  niDi),fcd iicgisfoliasaa(hocitatevimhabct,cri<- 

dWBWtaTOi  iwmmot  fi  iboseiK  li^faiflir :  tj^d  picque  dominiomfmraidiMiiteo  ettaminaito  pro- 

non  cnim  d3Curusfuit,&dare  debuit,vctantimo-  pcer  publicam  vtilitatcm ,  It^.prima  inf/Adt  vfuigp. 

0aiticemqaancilibertascil,confeqoerctiu}DEC.  £c  geceralitcr  probaodam  ctt,  itaditionem  iiue 

Clbmtil>itiOfflfflos mcas  quafi  tuosdo ,  neirfsKio  i  domino  fiae  i.  non  domiMfaftam  t  qiicesaU- 

4|M|^illarneccransfcrendi  dominijaiifaNistQme  qatcaQfirddminiam  ttansfcrrenonpoteft.  tranfl 

«ftv      fat  fcio  vcl  fcire  dcbco  rcm  qtrat  iam  fit  fcrre  taroen  Tfucapicndicondicioncmj  finccca» 

Onitmagistaam  fieti  non  polfe  i.  S.jSttU^ar.  iic  dcm  necaliatatio  vfucapioniobflet. 
^MMiesdeiransferendodomiiiiDastcor»  etmtef-»     a  j^^<r^j7fti'rMnfrfridi.RAT.  ovB.PerfeqttW 

.  AtoportetanimTisf  ?i  nfFcctuscx  vtraqoeparte,&  turlii:  Vlp.c.indcmfpecifidc  eoqnitcftametoiuf- 

«tosqnidat,  ficciosquiaccipit /.fiTsmaiiwrrfrw^j.  fuseiacdatedecem,fedalijqu^mhercdt,&italiber 

«MiraMi;.<Mim.  necenimaauspocdteperari  e(re.Po(leikverbincodicjllislibertatemcqn2dirc(. 

^Mn  intentioncm  agenri^/.  non  omniiic).  cumpTtced.  ftamjfcd  puic,ac  ftnccodictonc  vlla  acceperat.  Ac 

frii.crtd.&t. ium fitmUui/erui taS» vbi dixiivd.  p coinde  qui codicillos  ignoias,ncc fc  iam  iibccun^ 

WSttf^lbMi  qui  putabacfefliRaKbkrii,n<cdd)ibe.  dMed1taialHberiipiitans,elpecafiUmdedcrtt,co| 

fam  cfTe  r.oa  potcrit/afpiciri  .lUcrius  cfTc nuitios,  darc  iufsu  fc  put;itar,&  cui  dare rcncr.iiulTuscrar, 

.nDtpoftcopctcmciibilibcrtaceacqoiiiucrai^qui  fcdcaitamcnnihil  dcbcbat,pcoptcradfcnptapu[ft 


AieStiqidkfthbat  ncedfcfeme^ffiidoiiltcapac$,  {acodlialitrlibertacem.  QgcHt  ergo  Vlp.ao  nom. 

flaiSiIiur«caosmaneret:necergo  potaltinimtlla-  |natfeccritacdpicnti$,annon  fcccrir.nonvtqaar- 

i^tfiikiaiA^AtnahAiAttMapl^^  ia(Myotfiirepctett((M6«i»imdabitauquinotn^ 
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JCftt  pofllit  f«petere,f!ficandti  Cc\C\  fili)  fenccntiam)  dzcaufa  ( e(l  enim  hxccotMUcio  ex eard nQtaetiJ 

fed  Tt  inuclUgec^n  petviiMitctfiooemteiictcrc  de.  ^uc^raUuimplecipo^iiQii^nideelltqiiM  dkaa- 

-beac.an  percottdiAMMeiiMilMifiattaiiafecciptca-  tnrtrii in vhiino  ipfoTit>'aiotano hnpleri poflt 

tis  fafti  non  i!iic»6*mpetlc  vlDdIctti9,<io  acdpieo-  IvU.wfrM  ttndkjK^.)  fkSd  ec«ot  procoi<iobi««^ 

cisfadi  (incnecelTarie  eficddiSio.  Piftinguicao*  cipieacis.ide6(].dcip(ocftvtndtcationetra(Slandoa 

tem  an  peculiaret  nomiBos  Stlchns  hicdedetic  M  nooent,(eddeconuAione,vcc6petateziilacqri* 

•iioi  *vt  pcculiires  non  fcccHt  illoi  ttd^ioitj^  UMwfUMCttfiiideCelfain  fiiiam  tKjfAdMauti 

idcoqac  viniJicarc  illos  podit ,  fi  vcro  nen  peculia.  vt  coatra  patrem  fentiret.dabitur  aarcm  condidio 

res  fece:it  accipicntis,  &idcuco  indigcat  condi-  noneiquifoluit,&cuiusnumifuc[unr,rcdSticho» 

Aioncadeosrcporcendos.Ratiodubitandiadpti-  «iilMaaaii«efi>liininieft,&cniTcrolQtid  profice» 

inam  dilHn Aionis  partcilla  eft, quod  ctii cx pecu -  rct  agcbatur,  Semper eolm infpicicBdum  cft ,  noil 

'  liahbatDuaaispcrmiirurofuferuo  darcpccuniacn  tnm  <)ulsfolucrit,auccuilcgatumfic»  quamcuiut 

-  iinplCBdKConalcioniscaafa,  ad  confequendam  li-  gratiaqaotiet4|u«riCiir»ai{a^M»dida  6tyl.fidtitm* 

bertafcm.vtproximi  diximusex  §.y<^.fcd  dccidcn-  tmjfj  jKf.plcrun^Medtle^tt.yt.f(tiivU£4te  G^.S.fiti^t' 

jdt  (actocft,«)uia  in  Uacultbero  taotum  id  tcceptum  ^•^^(//{''''-^''^^''''^^■'''^'oaeindebtu  i  cootia- 

cft,aon  tn  lioniinc  iam  liiMro»<|iil  ncc  peeno}a»nce  rio  (blDtiIJctencttar,«nf miardiier iU«fteft^lloB 

al  o  viloaiixilioinrligcV*^(^''^'^'*>c°"^<^<l"'''i''-  ^^'  Co\wYQ}^tQfit\x.l.huf»lk/^9.infr.ittt»iiil  indch. 

Atauttra:)a<nusdcSrichoiarofadolibccoperpu-  quod  taroenina&loocdeeul^lonelcctucU  Lfitk 

tida^ailitiercatisin  codiciitis adfctiptK, acpro-  CMr/iiM i).CirMjff.C«tervm,ii  debHor haiai ytea» 

MmjHlMik^^  nis  pcculiaribu$  nnliiilus  admini-  niai Siichtis  FnilTet.tmplendx fciUceccondidonis 

|h:aTOnis  amplius  habebaCtCum  lihcr  homo  &  fui  ca.tra,quodeaeoi(rtt,fi  non  in  codidlLis  dataetpu-ir 

iuri^  cffc(.^i>s,  peculiii  hahrre  amph*  nd  poffit /.crr-  r£ltl>etrasfuiilet,vtique  ex  nuroisetiacn  pccoUart* 

tum  1]  c  f4mil.tnifc.l.frjteT  j  f.ttrtinfr.itc«fidiSMM.  busiblucrc  bona(idepocuinet,earu(itq.doininium 

£rgu  dcco,qut  &  aliciius  i.umos  deJiri5f  quoruro  transfcrrcad  fc  libcrandum,non  ciiamadobligan- 

alicDaadoru  iusoul!u  habuit,nequc  tauqua  domi-  damalium  ,  vt  Accur/iusnoAcr,  poft  loanocm  9c 

rus,ncquc  (anquaftacLiiibcr^cilmneutram  fuccit,  Azonem,  lucnotat  cx  Itg.titm qut  ^x.verf  quM reri 

vindicaodorG  igitur  (  umnrri  lus  raluu  cfl,nonSti  fufr.  itrtb.trtd.  Inco  fanc  rcptchcnditur  bcndi 

dto  quicoi  um  dominus  ncccti,i«cc  viioaa  fjic.fcd  picrifquc,quodait,Tidcripcculiurocacitelegatatn 

liercdlad  que  pccttltu  redit,quod(crttifdcrat  viuo  ftaCttUbeto,idcoim6lfamcft,  &iaeofoloqaiittii 

te(btore,fcdconuiue'i(ibusocults,a.t  rsvciadomi-  tcr  viuos  manumittitur ,  fingulari  ture  rcceptam 
oi^nBagis  quim  fcrut.ficut  &  oatris  magis,qu4m  fi-   cit,  vt  pccuiium ,  fi  ei  adcmpcum  aoo  fiierlc ,  rtdid 

bj&mwuif«trt  x7Mfrviaf.iMfrJtimmM fi  niinil  coocclTttmintclligatur l^. wm$,C 4ipiaU.ampASf^- 
peculiires  nr^n  fuciucquos  icruusalij  quaro  hcre-    l-rrf.fRrr.  longc  l^.dmumt^bKmHl»  fj^mpiiltmh 
«i  dcdit.aut  alius  cius  nomioe  codlcionis  implco-  it3.ind(b. 

7  ^  Qii3rnqimmpcrmifrurnfitftatulibcro,cti.im  dcpcculiodarcimplendJC 
condicionis  caula,(i  tamcn  vult  hcrcs  nummos  laluos  faccrc,  potcftcum  veta- 
rc  darc.Siccnim  ficr,vt  &:  (latulibcrpcrucniatad libcrratcm,quafiimplctacon- 
dicionc ,  cui  parere  prohibitus  cft :  &  nummi  non  peribunt,]cd  is,  qucm  teft.i- 
tor  acci  pcre  voluic ,  adueifus  bercdem  in  £a^um  adione  ageie  poteft ,  vc  tefta- 
toriparcatur. 

jJc    I,  M%  infr.dtfiitic.hertd.  f,  tU.lMfHt.it ittuu.  iatetattet^ 

AA     vlt.  SS^qum.  hoc  vnumeft,vt  rme  heredi.fiuealijcspecaUo  daro 

Rat.  pvb  Cmdicio iUa ftacuiibcroadfcripta  pcHi slmplendzcondiclonisgraria/.j.in^riRC^.fn^ 
fiitctm  htnititierit,non  nid  heredit  fauorem  relpi.  it flMulib.l  fifilut  lo.f.vU.fufr.  ¥dmU.tTcif(.  nc  alioqul 
cit,  vtnonamittat  feruuro.niftcondicioncptids  vel  nunquam,  vcl  multo  urdius  ad  libertateoi 
fropleta»  St  amittendo  rcruum,cilm  obtingcc  ci  li-  perucniacii  cilm  ipfc  proprlum  nihil  hal  crc  podlc, 
(lerui .  in  vicera  fcrui  lubeat  falccm  pccuniam,  cogatut  expedare ,  vc  ahus  ingcntem  fortallis  pe- 
«^um  feruus  dedatit ,  acqal  fi permitiaiuT ftacnlU  cnnic  oaaotitatem  pro eo  dare  velic,  nee  ioacilft 
oero  implcre  condicioncm  ex  nummis  peculiari*  iimcn  hcrc Ji  hoc  eife  vidctur  ,  c  um  ipfi  pccunJ* 
bus,{ijeherediipfi,fiucalijdandliioc,aucduplici  dandacft:  vc  hacfpe  inuiceacuc  fccui  adpeculift 
^unno  hms  affictetut,  ii  io  altetias  ,qaim  hcredit  domioeram  beni  «qoe  ex  fide  admioiftranda  •  vc 

Crfora  condicio  Implenda/tc,  autfaltem  priua-  habcant  faltera  vnde  hbortatem  fibl  comparcoc, 
curcommodo  implcndaccondidonis,  finooex  fi^^uando  mercbuotar  eam  accipere  fub  coodt-v 
llile  nommie,  qnim  ei  pecollaribae  ei  felaaaR:  doBcdandcceit»  qnantlcatif.  traquc  par^m  dl* 
quod  vrrumq  ic  fucrii  contca  vohmcaiem  leftaco-  fiailuiCCondicio,)?4^r<«  btrtiidtdtTit  abilla.qm» 
ilt.adeoqucconcra  raiiooemiBtis»  ci^mabpndoni  datlool  libettatis  ioferi  pleruroque  folebat firMrif. 
<  ftciniottBmfict  deblcorcoi Uberatiieliwnicmfine  no ndAtoif  •  nifi  quodnoftra  heredi coromodioi: 
cx  creditoris  if.fias  nummit ,  fiue  ex  aiienis  inuito  ell,c&mcacbo»n  redditio,  8c  rcliqooramcxaAio 
domino Ifi mMMdMttrtii.f.ftmdndtutrima^jHMidt.  plerumque  magnis  faAi  difficnlutibus  implidta 
lfitlitmy%.lqut ficss.&f*^tnfr.dif»Utt.  nonetgo  lit.&fraudibusacncquitiaferoilisingenij  adexl- 
pctmitti  dcbuit  rtarulibeco ,  eiiam  dc  peculio  darc  guam  furoroam  deducatur  Ug.  tum  ftrum  gi.  it  c$n» 
impleodxcondibionis  caufa.  Dic.  Moltain  libris  devtoKfir.  illa  vcrJ>  condicio  fi  dtctm  htnii  iti*. 

aoftcia fauore  libertatii,  contra  iucis  rationero.  rc-  nt,  fetuom  obligcc*  vt  i feipfo  caiionura  &c  reddi* 
«epta fant,ne  vel  impcdiatur  libertas  omoino,  vel  tiooeai  9c  tcUcmo  es^t ,  ad  cam  faltem  yfqw 
tl^diiioufiatJ«./nMnAivi4.|./]^  Amnm^qM^^ 
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f^dare  lufTus  cn>fi libertatetn  coorequi  velit.  C  um 
verb  in  altcrius ,  quim  heredii  pcrfona  condicio 
itnplendacd,  inuentafuitratio,  per  quar.i  numml 
falui  Hnt  hcrcdi ,  nec  tamen  impediacut  libcrta;, 
aatdifrcratuf.nimitum,  vthcrcsprohibcat  ftatu- 
libero,nerolHatcxnummtspeculiaribas, ita  nam> 
<}uefit,  vt  non  pollit  ct  «llis  lolucre ,  inuito  hcrede, 
ade^vt/tfoluerit,  verum  ntenm  qulnummosac» 
cepir,po{ridere  illot  pro  pofTetrorc  Ug.fi  inuitmtUis 
Ug.tturnfi  mMii  ifo.  t*i.  tit.  dt  ctndtc.  &  Atmtnfir. 
nifi  cilm  pcculmm  ci  prxlcgatum  eft  vt  in  Ug.fi  ft- 
tuUnTH  to.  $.  it  iB»  infr.  dt Jldtldib.  Sc  tamen  non  eo 
miniis  perucnitailibertatem,  quariimpletacon- 
dicione,  cikmperipfumhcieJcm  ftet,  ncimplea. 
iur,cuius  incommodo  cederet  ,fi  cx  nummts  ct'am 
alienis,  ncdam pcculiaribus implcreiui  lcg  iurtci- 
itu/124.  dtc$»d.&  dtmonfir.  Ug.mmtcimli  161.  itrtguU 
m.  propter  iadaram  ferui,  quifadusliber,  mor- 
tuo coniparatiir  Ug  fi nithi $i.b)frM ftUtt  U^  inttrm- 
tm ^6.dt  fiirt.  Scq  litjrtamC'»  aj^nd  Vlpianum,/i<< 
« (juem  ttpMor  dcciptre  veluir,  ddutrfm  htrtdtm  infjilum 
uQitut  agtrtfQtfji ,  vt  ttfitttri  furtdtur.   Hxc  vcr6 
claufula  clhqu£&  Acciirtium,&caetcrosintcrprc. 
tcitorlkfumraopcre,  cumfuperioribus  aducrfari 
ezdfatnetco  vidcatur,  nec  pollint  vidcrequid  pio- 
fiiturum  fit  hcrcdiconfilium  Vlpiani,  vlvetct  fta- 
tuliberuin  cx  pcculiatibus  numis  folucrc,  H  qaan- 
taro  ftatuliber  volcbat  ex  pccalio  confumcre,  ad 
condicif>nem  implcndam  tantundcm  hcrcs  aftio- 
nein  fadum  extranco  przHarc  compellatur.  Nam 
qox  ab  Accurfto  ic  aliisadfcruntur  interprctatio- 
nes  adconquircndos  cafuS,  tn  qnibusconfiliu  hoc 
Vlp.  vtilc  hcrcdi  cflcpoffit»  omnesfanttidiculx: 
quod  ncc  BartoIusncy;arc  potefl,  qui  fatetur  inge- 
nueconfiliuhocdarihcredi  derigorc,  feddcxqtii- 
tate  fuccorri  lepataria  pcr  a£ltont  in  fa<5lum,caquc 
jcquitt:c  confidcrata  nullu  cflc  comoHum  ^ctedi;: 
SedvaMc  ^ipfc  ftllitur,  nonin  eo  foliim  quodair, 
Vlplanii  .iareconfiliil  hereJtdcrigore,quodinau- 
ditum  rfliCilm  milum  &  flult\im  confiliu  fit,cuius 
cfFeftus  nutlasfpcraripofEt ,  proptcr  arqultatem 
cum  rigore  pugnaiucm ,  qux  fcmpcr  ngorc  potior 


t«rt 

eft  IpUcHit  9.C.dtiadic.UnmHibm  qnidtm  ^o.dtngitL 
iitr.  Sed  in  hocctiim»  quod  huncin  cuius  pctlona 
iroplcii  condicio  dcbet,  vocai  legatarium .  cum  ta- 
men  non  fit  lcgarariuj,  vtdifcrtcidcm  Vlp.  nofter 
fcri  bi  t  tii  LfifHb  cdduuru  i.in fin.fi  quii  irmifcMfttftdm 
vbi  hac  raaxime  rationc  defendli  ediaum  illud» 
qaod  xquitatcpotifrimijm  nititur,  vt  adocrfushc- 
redum  calliditates  dcfun^totil  voluntaiibusfubuc- 
niarur ,  ii  fque  parcatur ,  ad  ea  qa«  coodicionis  im- 
plcndat  caufadanda  funr  minimd  pertinerc,  quia 
ncciurc  tcflamcnii  6c  volunratii  illa  capiunmr.fcd 
mortistantiim  caufa  l.Mtuitm^^.dtctndic.O'  dtnttrftr. 
I  mtrtii  (AttftCMfitUT } I  ^.firtt dtn*tient  dt  m«rt. cdufda- 
Udt.l.tn rutitHt  ^o.^.ttmtifi l.idduttm  76.  l. in qusrtdm 
^\.i.vU.4dltgftktdA\\oq\ii  nonin  fadl jm,fcd  ex  tc- 
ftaiT.coto  aftio  huic  danda  elTer.aditacx  tcflaraen' 
tohcreditate.vtficiam  olim  loanicsglofruor  apud 
Accuriium  bcn^  obfetuauit.Suanis  vero  cfl  Barto- 
lui.qui,  vt  hunc  quoque  fcopulum  cffj^iat,  fateruc 
quidemillnd  quodfoluendumeft,  in  vi  n  cmdi- 
cionis  ex  tcftamento  non  poflc  pcti,ncquede  i^o* 
rc,nequedcaquitate,fcd  hiciqufiatem  furdanex 
alio,quim  extcflamcnto,^|Iicetquia,fnqiur,hcic« 
fcruum  volcntcm folucre  impctliuit.quali  ve:o  pu- 
nicndus lii hcres.ob  id  quod  fuo  iurc  vfusrit,&  all- 
quidin  coadiicrfusarquirnem  fccerit,  quodcerti 
dicinon  potclf,ncc  enim  dccipit,nccdeeipitur,qu| 
inre  communi  vtitiir/.i«r«r«#i  %i.$ftn.infrJtfideiuf, 
LvU.C.dt  in  inttgr.  rtfiu.  mintr.  nequc  iuris  cxecutio 
vidcri  poteft  haocrc  inijria  n  l.iniurtdruM  ti.f.\.inf. 
dt  iuiur.l.fidutrum  ^i.dt  dam^iut.  Concludfndunt 
igitur  cflpoArcmum  hunc  vcrficuIum,ne^ucrigo-< 
tiiuris.ncqucxquitaticongrucrcnequc  cum  Vlp»' 
fcnictia  fl.ire  poire.idcoq;  totii  Tribo"iano  adfcii- 
bi  dcbcrc ,  Sc  ccrcbcinx  iphus  cquitaii ,  cuius  noo 
aliud  lucu!6tlu$  cxcplum  rclinquerc  nobis  potuit» 
fi  illud  addas,  quod  nos  quoquc  obferuauimusin 
vtrfic.vU.h.i.fufr  dtctftut,  vt  vidutar  cx  alfo  «iufdcm 
VIp.loco  in  j.  /.  ftdttfi iuffuminfr.  dt ftdtulib.  cuiu* 
tamclogc  aliafcntctia  &ratlocft,vtdocuimujpIu. 
ribus  libr.%,C»nit{l.i.-j.  Vndepct£daerQntcxtera,fi 
quahuius  ^.explicationi  plciiiort  dccfTcvidcaflturj 


4.  I D  fi  M  libro  39.  ad  Ediftum. 


s 


Iquisacccpto  tuleritdcbitoriruo, cumconucnirct,  vtexpromillor^m  Ja* 
rcr,nec  illc  deirpotcft  dici,condicipofrcci,qui  acccpto  fitlib  eratuSi 


Ad  l.  Si  cjtns  Mcce^to  utlerit. 


Rat.  t>VB.  Seme!  exrinftaobligatlonunquam 
rtQinifcit  /.  i^ai  m 98.$  drtum infirJtftkt.  Atquipcr 
•cceptiiattonem,  nonminiisquam  pcrveram}  8c 
Baluralcm  folucionem  totlitaromnisobligatio,& 
naturalis  &ciaiIi$,qiioniam  imaglnaria  folutiocfl 
f.i.  Ufitt.  qutb  moi.  teSit.  eUig  Lfot.infr.dt f*Utt.&  tet. 
titJtdCCtftitdt.ctgofi  quis  acccpto  tuleiitdebitori 
fao ,  vt  cxpromifToicm  daret,  id  eft  f  lium  debito- 
rcm ,  qui pro  co  folus  obligaretur  per  delegatio- 
•em ,  vt  in  Irg.  eb  um  (duftm  9.  infr.  dt  frtfcr.  vtrb. 
necdcbitoc  poftci  cxpromiirorcm  darc  velit,  dl- 
ccndam  cfl  r.on  pofft  coodici  ci  libetationeiii, 
TtTclus  obligaiio  rcftauretur,  quomodo  noftri, 
poft  Accurfium,  paftim  hanc  Icj^cm  intcrprctan- 
tur, fcdinccrti  ad^ionc id  eft  Prxfcriptis  vctbis  dl- 
cendum  potius  cft,  tcncri  cum  dcbcrc ,  vt  vel  pro- 
imflaprzfteotar,vclcondcmnatio  cias  qaod  ado- 


tli  intererit  feqoatur,  vt  Paplnianos  re/po(iilit  ta  L 
»b  tum  cduftm  9.  iufr.  dtfrdfcr.vtrb.  qate  cam  hac  fix* 
gnarc  maxime  vidctur.  Sed&Tidctur  diclpofle* 
contradum  hunc  acccptilationis  fadtc  tibi i  rtet- 
promifTorcm  dare$,non  um  cffcconiri&tabiiifi 
fdcidt  quam  F4<i0,  vtfdtidi, fiquidem  oligari  noH e** 
tcft ,  qain  is  qui  acceptum  fert ,  aliqdid  fadtti  Cttnl 
acccptllatio  fit  fa6ti,vt&emnei  adui  lcgitimi,iti« 
tcr  quoi  &  acceptilatio  enumerator  in  U^.  dSmlf* 
giiimi  77.  dt  rtguL  utr.  in  quo  tamen  cootra^ihiunl 
gcnere  certum  <(l ,  condiftioUl  locum  non  tffct 
frd  aiftioni  de  dolo ,  ad  id  quod  intereft ,  quiafaQt 
non  condicuntur  l^.  ruturdlit  j.  4.  quU  fifdcidm  di 
prtfir.  vtrb.  Ug.  dSiont  4.  C.  di  trdnfdB.  nec  afti^ai 
Prxfcriptis  vctbis ,  vt  Paplnianas  voluit ,  ciia  (t 
illa  compcteret ,  vtique  de  dolo  ad^lio  non  dartftort 
itaque  nccTidetur  pofTe  dcfcndi^  qviodVljfiuaai 
hk  fcribit,  ncc  quod  Papinianos  iri  d.  ir^'.  «6m^ 
fimfdm.  Dic.  Nihil  omnioo  intcceft,  m  ^ 
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qou  pccunkim  dcbitoti  fao  pcr  nainmtioneta,   io  ift Jpipfdliim  58.i.i.fai;fr.irwirj<<t,AMiiiitl(fa|ii| 
•n  pec  acccptiUrionero  t  viroque  cnim mo^io  pcr   hxc  non  cadit  in  debitorctn  pcau|te|Kd  taDtOuib 
-  cania  zqu^  ad  dcbitoicm  pcrucniire  inceiligituc  dcbitorcrpecid,dcqaoiniJ.i.nampecunisiai|« 
f  jit.fimiilttr  io,iitfr.b*ctit.  cum  nonpoflitacccpti-  to(6ctinupoU)ft,vtaoaipfaiDpccaouij^peiicrfs 

liiio  vim  habctc  lolutionis «  qnin  babcat  edam   liibecc tidclWf      « w^i^l''» *n 
'  immciationis ,  fir.cqua  ficri  vera  &  naturalit  (6'    gencrr.ntque  vnqtiampcrcat.nccnomaetdcbito- 
.Ivilo  pecunisnuUfipotcftt  atquiHproacccpiila-    ris  £icul(atc(  ad  pccamvfquc&  racculuaunca^lQ 
ikiiK  iatCfOcpiVec  fituaMtatio  pecuniac,  vtdcbl-   aUiinptcfiiit^(iid!imii.cjf(m.p«4^  Qoidp^ 
tor  pro  fe  cxpromiirorcmd.itct ,  fu-c  Jc  Titio  dc-    ipitQcacccptam  fcrtdebitorifuopccuniam,noill!|^ 
legaodo  potninatim  a&um  iit ,  vt  in  di^.  Ug.  tb  tdm    lam  liberaaond.obligatiouis,  fed  &  peoinia.^'^ 
CM^te*  fiuc  de  qoolibet  cipromiflbrc-  in  generei   qocdcbcb«ni<eit4cdiflc  lncclligitacProi»jf!( 
Ytinbaclcge.  dubitarinon  polFct ,  qitin  condi-    in condidlioncm  quamlibcr, iiludiprum dunc 
ftiont  pccuoix  locus  cfliety  taoquam  ob  caufam    qood  datii  fiiit»  oec  aliud  quicquam  venii e  dcbiji^ 
ditx.  caaraooorecata.  Ei^|o& daiaficf  «eeepti*  conreqa£somiiifN»cfl,vtinfpccichuiuslegicco^p> 
lationem  libcrationc )  idcm  dicendum  cfl,  vt  con-    diSio  dand.ifit  non  libctationis,  fcd  pccuniar,vtq-, 
didioni  iocysfit»  ooaUberationistfcdpecgoict  cotra6tusbiclicctpcraccep(iiation£tiat,qa«£^ 
aiqueicadircrti fcciptameftin  ^^./^^miififf.fiicao-   eft,  non  tamcn  ceoferi  d<oeatcntttift)M  tMei§ld 
di^mqaan)  roalo banc intcUigcic.  qi  4m  cum  Ac»    des, aut  Fdd9 vtf*cm.  Sci cooua^su  D$  9t  facut 
cucfio ,  &  Batiolo  t  de  condiviiooc  liberationu;   cum  cduenJt,vtpcopeconiaqaamihidebebac»  ex- 
cum  libctaiio  ab  obligatione ,  quamuls  iuiii  fitf   pcominbi  jdarcs,qubd£idticll.aacdo  vtdes,fic6<> 
nonfa&i,  non  maoiitamcocondiclpoflic»  quim   ucnidc^  vt  pv<<  cxpcoioiflttfcfundudjrcs,aataliai9 
fa(flom  ,  id  cft  quam  acccptilaiioipfai  qux  fjdi  qi;alibct(pcci6Q(>3rencctra£landulucquicquam 
eH  ,     qi)zidcbptoinfc£bhal^iinon  potcil.  In    c(l  dcadionc  dcdolo.quz  folacopetic  exc6trada 
omnibuscnim  iuribas  gencra'eiUadcll,  vt  cum    TdmPtdu»  ficuii  diximus,  fcd  ciiliu  dc  contta^lit: 
fcmcl  ainifTa  funt  ,  nulTus  ad  ca  regrcHus  dctur,    illoagamu; d<»rf/ic/4«,cx quodiiplcx :u*io nafcitur, 
ncc  ii  doioaducr  aiij  amiira  ftnt,  iia  vtadaittio-  &ciuUuincciiil'taeii:iiptisvcrbi6adiiJquodagen- 
licmt  velad  replicationcm  de  dolo  hoccafo  con-    tisinteceft,G  n6fiac,qoojficriplacuit,&condidio 
f  i(>ienduinnccclTa[i6ritlrg.  qtt^rilkrf^.f.fivtnditor    ob  cauf^f.n  dati  caiifanoBfi^CUta ,  vt  fatptu  cftini/. 
p^.dtMttftdtd.  Aut fi quaRdozquumlitamiila  lM*tHr4lu§JUfttm_d§MfT4ferift.ri^ai^fuciyutua' 
lafarefliipi  t  ftieflbfeitiicl,  eodcm  fa£b>  aooo  qaeverilEttamefre^qoodVlpiaAuabicfctibital 
opus  cft  ad  ca  teftltucnda.  quo  indu(!la  priuu^    qui  acceptb  tulit,  vrhibcrctcxpromifforcm  dan- 
inducrnda  fucrunt  ,vt  in/^.  iMriiM;.  i.txbtctdUU   dam  eile  condi£tioncan«dc  quainboc  tit.Videlicct 
fKfr.S^mtt.cMMf.  vbidicicart  ciiilaparteedidi  pecanwqaxdebcbatttr»nooaaT61ibentionis,Ac 
dereitiiuiioiiibusinintegrum,qnx  cl^  Jceo  quod    quodPapinianus ini./.«ic«mc4»/4iinr,cidemcompc- 
Boctqa  cau^  taduin  fit ,  facicndam  circio jQte-   te|ci|tcei:tia6ttunem ,  vt  otHcio  iudicis  non  vccin  - 
grao^rcftitadooetD  oncb  Ittdids ,  id  cfl,  vt  fi  per  o«)||puio reftautetuc,(cd  vt  pcomiiia  pcc Aciur, aot 
vimres  cradita  fit,  cet<adatur,&fiacccptilatione  c6dcmnaiiofequatai^9faatj^teictici4(eritja,oec 
liberatio  interucncrit ,  reftituatitc  in  prillinura    Vlpianum  cam.Papinii|Man|M    cum  vtcaqoc 
ilatum  cbligaiio ,  pec  oouam  promijQloMP,*  es  aftiolocQhabere  poffit,  li^lncnUKiusclcdiono 
^iia  iudtcium  accipi  poffit ,  qoomodb^pHRt es  ahera  tollatui  Z.^.^.d^  6.C.i/<m.;>rr«Hfel^ade  nii 
vcterc ,  n  fupcrefret.  lia  enim  dt,  vt  non  contra    necciTccfljVt  adcos  c6ciliandos  dicamuscum  Dac. 
jUlisregalam  cxuo^oblieatioieuiuiicac,uccpac<    tolo  ad  </./.«/) mi»  Mir/4iw,  obliganonc  primam  noix 
talibctatiotoUatar,qadHKefiertniiiiomodopoN>  rclUuiariquidcmpera£lIoncni  Prarfcriptisvcrbtt^' 
left  ,  fcd  inlocamfelCrJspcrernpi.x  nouaobliga-    fcJ  rcfl.it  i.iri  tamcn  pcr  condiccioncm  ob  caafam 
tioinducatar,quaBideoieliitutoriadicituc,  &  vci-    dati,p.iilcutn  a(^iotalis  c!^,quT  rcllauraci  nonpof- 
liMiendire^,  qualisptior  ctati!i|,fiMWN»  S  $.jf.  fir,vtqaerelainoiIicitjridcquain  I.(iimmttd6,c4t 
ttmtintrii  &  ftq^.  infr.  *d  SC.  VtHtun.  &  qux  cnm    tranftfi.  .lut  alia  a(.lio  cx  nclido  f.v  I  fttibiiy.i.i.l.fi 
coo4id!onecomi((jcieqoiiquaaa  poic(l</.§ ficta-    vnm  i-/.fMdmntfcitrtt  fufr.dtfdS,  quafi  ea  iic  Vlp* 
•Hafrir.nequeiduii^^ne  quoamctuscaDfa,  mi-  leniftMiin  haclege,vbinal!ucamcnvetbfiiJeobll4|[ 
rumyidcii  ^ebcc,  ciim  fit  in  intcgrum  icflicucio,    gatiorc  vctcrc  i  cftautandajncc  turfus  cu  Accuifio 
lpuiu<;ptopcaauusc^>vt  omniaininte^cumrep^  diUincoeTeoponcc,anobIigatioqucperaccepcili^ 
nat i^i^fSSr t4'f 'rtfitutio fnfr.iemtntr.  Quiil  tion£?abhta e(^,pura  faerit  & liqaida.an in^tnqL. 
■     "^''^fticuiio  cft,  quam  rcdintcgtr.iu'a:  ici,   aut  codicionalif,»utdabia,vthispoftcrioribu$cafi- 
lOii  vcPaulusinfcoientitsdc&nit,  Ac  .  buscddicUodctur tibcrationisfoliusadre(laaian«. 
jcadlam dati,  ciiafanofifecata,nofi  damveTeremob]igationc,nonpecuniT,prtorevc($ 
ii^J^^i^mpccit,  vcin  fuum  Aatum  rcs  rcporacur,   dandaficpccunia  ip{iusrcif}^>nonfoliaslibcraiiiM, 
ffjjiitk  uludiplumtquoddataro  cft.tepciaiur.Data    nfs  cx  d.ifi mulitrio.i'  fr.b9itit.itit!S  Ldit  Vrtttr  ic./« 
^|pi;cp.libeiatioue,  quidoliuddatum  vidc.  i  poted,   /7 iondici«n4liiMHfM>fr.qa*infrMid.  trtdu.  £t/i  cniin 
^jwfi  «aipfiipeconta qusdebebatur >  Pccui.ii  crgo   faccor,noD poflehacc6diAioncftatim  condici pe- 
condicendacft,  aonacceptilatio ipft,  ronl  bcra-    cuniam  acccpto  !a;a-ii, quzautca:ccpti'artoncin 
cio:uam&IongeaUudc(l,Ubcrationcm  fo!.imobli.   non  putc,  fcdindicm  vcl fubconditionc dcbcbte 
^ationis  ad  aliquem  pemenifle,  aliud  vcrbrem  tur,nealioquipluscepetaturqnamd8tomfi{,qnMf 
jpfim,  q  UT -lcbchatur,  perucnifTc.  Pcndctautcm    .ibfur  Jum  cl>.  Non  co  ma[;ii  taiTcn  ncccfTana  df 
hzciiiitiiictiocx  co,anis  qui  libcracus c(^,  icmil-    lioccarutcftauratiu  vcccnsobhgationis,fed  daa^. 
lampcnesfehabuerit,  annon,namfinon  habuit,  cllcddfAtopecontirfiiadic^fiindiemdebcbcilip 
folaobliRationishbcratioadcum  pcrLicriffc  intcU    autcucnient-  i!cn  ii;v,  coudicionc  fi  fubcoodicio- 
Jigiiurji  vcrbiubl^i^  cciaics  ipfa  cum  hbcratione  ne,  dcniQuc  fub  iiidcoi  (xccpiionibas  qucpriad 
faati^i^j^ffak^^  yc  clcgantci  Olfiis  on^t  ^c^ad^dgtrii^tJiA  cuin»  bcaBii!|M| —  ''^^^ 
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f¥0^Wts.i0krA  i,i%  x^  i^  IV. 

_         !^Aii^4.i./cHMiMiih^  qBaou(M>ffiemacrimoiiiildrciM^e/.).d^»rJM. 

o4iie%  iJe  rcf^riranda  oblfgationc  TCterc ,  quz  d  l.fijpfnftlibiu  jS.w priH(ip.tod.L  qModSirum  i.&fiq. 

|S|BraT«xiu)aa  in  fiiudfm  ctcditotuin^epcr w-  ii9fi.bt(tulflt,k^MteM.fin.uuif.  Idcoq. non  f^cit 

ioacm, i^eatt^  qognisnbdp^  4|iiia<pcr  h«eeondIelo»qo4oUcxprcfniinutiIcacccptjlatio- 

(pLldaj^itPxaEtorvttcfc.ndat,  Scpronnn  ne.adcoq.quod magis miiu  vidcri  poffit.neccon- 

liateat,^»icqaidin  creditorumfiaadejna^iJic-  dicionaltm  lOj.  LtltfUMMde  loy.dt  ctndi(.& demonjlr,  \ 

&  gc(iua)e(l>i)e  quid  plusmiiififiieeoBfis-  quauijnoofitnouu,vtfccunduiuiisreaulacxpicf-^ 

liOicditotetiniflicyodiAoinpofreinonem  lanoceaot,quzn6cxprcrran6noceteatl>fMMn»« 

vnluerforuihboaoiomdehicoi^s,  qium fi nihil in  ^m^uod.Lftitdltg*tu6y^MJircUtdtltg4t.hitcx- 

fraudem  alicnatum  cflci  h.ttaijiquu  lafiit.  dtMSitn,  ti  a  huc  cafum^aut  £  quis  alius  iimilis  ciWccptilo» 

Se^oiBqtteinconiii&iotteobcai  u  n daiiiju^anon  tiooectadtiiiceaipidlaa^dKeloBCfcdplnilla 

fccuta,  nequein  kSIooc  Pi2Lrn>tis  vcibis  ta!c  prxrcrrtim  dc  qua  tra.aamu^^llianon  eflcx  natuta  ' 

jqoicc^ua  iradanpotcil>quiapcr  huiufinodi  adtio-  .  Lbcrationis  &  acctptilationil  inurpofiixadlibc- 

Qcsoo«rcfcicdifirquodfa£Uieft,fedco  manente  raodCdebttote,  vtfcquidcbcatdatiocxpfomlffi»- 

faftoaliter  cd^ulitiirci  quidcccptns  cft.ncin  liam-  ris.vel  quidlimik:&:idcirconccdabitadueft,quio 

nonMriCtMdafatlli  dc^onc,vtfu  malitcondicctc  inutiiis  cnTct  fada  dcbitoriacccptilatiofub  eacon- 

jqofl^ilBJitit^iKi^^tretiicfcriptisTeclMftVtvelficc  didone,/^»yrayiv»ij0«rrm^mt,quiafufpenderec 

«aodplacuit.vcl  qua:iaAoiisintcreft,ci  prql»ct'.ir:  vim  &potcfl.i;caccepulationis,qujefofpcndinuU 

iibtatilm  du^bitauo  ft:pe(cft.<|U4  Accutiksmoucr,  la  artc  potelt,  non  magls  quam  aliusquilibet  adus 

eac«eed%M viJeri  po0tc«ut c9dt!Btio,aatincerd  )egittfnoa,quialcx nihil voquafacit in dicm vci fub 

a^ioPnctcriptis  veibis,  cdmexpcditiu>  vidcatuc  coJicione.fedpurdomoialicut  &naturaqaamin 

dicCfe*QCCptilationc vaietCs  quaii  taciic  fad.i  lub  omoibpslcx  quanium  potcft  iroitarur;  i!la  tat)tum 

coal2icioiieillatacita,(i  caafarcquccur  prcptcr  qua  fufpcniio  iaacceptilationelocum  babcte  poicft,  C\ 

acceptilacio  fadacll  cx  llutt  45.  uifrmtifi«fr.dtisir.  quod  in  diem,velfub  con(UctiMitdebd>atar»dcda- 

rf»r.vbii«<em  Vlp.nnncrfcribif.rcetlolcat  dospcr  Atimfic  ioftipuIationcm.Exnatura  enim  aausfit, 

occc^t  \atiorcccnft;i:i!i,un',en  fi.antcmatfimon;u  vtdicm  vclcondicionc  expcdatiaecc(re£c,phuf-' 

iiaHlptibiiofj&a  lit,  nec  nuptic  fccutx ,  placuiffc  qt  am  accepcilatio  cifc<AdiBhabcrepoffitl.fOMlAs 

Scqttoljtmatrimonij  caahiacceptilationeinlcrpofi-  rf;? ii.df«c<rpfi/.Cxtcfiim  quoddiximuscxScxuoIa 

ta  Aoo  lccutis  nuptus  oolla  cilcHUq.  idco  fuo  loco  &  Vipiaaoi|dL4i(CCt  Aulla  ciTc  accepcilationcai^ 

•mi^cacetptilatioBCtRifiiBacccptilatione  pura  dadoi^fidMlnMn^»frtttt,finttptte 

id obtinct,qua(o  magisincaqu»  tibi  f  <fbi  lir  ra  le-  cutT,ita  accip  cJu  cft.fi  muIictiuiUadreyelit:  oatn 

ge  Aifondtcionc,vt  aliquid  dcs  vcl  faciastScd  bcne  ii  cam  adprobet,  ma|^(<^  pe^lpBijlmndicerCi  qu&d 

eei^^idec AeeBrfiosfpeciateidedefaiaeceptllatione  dtraaceq>rilatioBlfa9pcotietfonf^aon pot^; 

fa&a  cx  caa'adotisconflitucncl.T  ,  prcptcie^  quod  vtiquccondidloncmpecuniac  habebtt  d.Lfimulitr, 

omot^  Clipulatio>&:  jeoftitutio  dotis,  quan  turaiibct  io.inJir.btctit.qu*  (umiJMtitfictttKiUMdd  tfi,  drg.  /.  j. 

purattaciTiiUacooiMeioB£labet,G  nupc<x fequan.  $  fMfm pmurttor  infir. rMjrmMir.  Noo quoroodt» 

tiir  IfiifuUtmm  uu!rfiq.t9d.titMec  roinds  acccpti-  conciliatitr  «  Bactolo  in  d.l./Bw6v>vciiieittsl^fe 

]atiuqi'^aiisquzIibctpa6iio,Iiticdicifolcac,quod  fpecieidaAumexprcOlmfuericneacceprilatlotfe 

ic  vectfritnu  cn,acccptilatioi>£  taquS  »&u  lcgittmii  citam  condicioocm  illam  baberet,^  nuptix  feque- 

aeqtie  di6  rccipeie  nequc  coodiciorc  d  IMlmh^n-  tentor ,  qubd  cecte  nuUapadionefieri  poceil,  oon 

Mt  yj.de  rfOHl.iur.l.jc(tfiiUtio 4.  itifr.de dUcpitlMt.  quia  magisquim  vtdos  (it  fincmatrimonio  d.ltg.i.dl^^ 

hac  coi  d  iio  cacttt:  &  nccciTano  incft  ex  natura  fi  JptnftUbm  ii.ittftiuff.  Ug.fifstpr-j6.m j^dliMra 

eAM«  c\bn.ooi^  pj^l^Ek  dfcjdas  iioc  matrimonio^  iStm  f         ^.^- .     *  .^^^  .  ^ ^i/-  ".- 

j.  Idf.m  libroa.  Difputatiooum. 

I  pcciinia  idcoacccpcris,  vtCapuacas,  deindcparato  tibiad  proficifccnduni 
(ronxikno  tcporis  vcl  vaietudinis,impcdiiricnto  fucrit,  qnominu^  proficilce- 
reFis:an  condici  poflit,vidcnda.&  cumper  tc  non  ftctcrir,pbteftdici,rcpetitio- 
neiii  ccflarc.  fcd  ciim  Iiccatpcenitcrc  *  ci ,  qui  dcdit :  proculdubio  rcpcteturid> 
qtiod  datu  cft  ''tnifi  rorte  tua  intcrfit,n6  acccpiflc  tc  ob  hnnc  cau£im  pcamiam, 
na^H  ira  rcs  fc  habcar,vT,licct:nondum  profcclus{is,ita  tamcn  rcmcopofueris: 
vtni^cnch.iby.is  prohci(ci,vcl  (umptus,c]uincccllarjj  fuctucadprofedioncm, 
iant ftrcidi ,  vt  maniicllnm  (it, plus  fortc  quam  accepifti,  tc crogaflc i  condiclio 
ccflabir.  lcd,  Ci  minus  crog.itum  flt,  condidtio  locura  ivib^^ts  Uattmcn,  vtin*?- 
dciKiDiuis  ubipcsilccur  eius,(}uodej(|)cndifli. 

I  V*  umimmmL  '  vclv.i!ctiid;ntsimfcdImctofuifle,.qHon3irusprOi? 

'■■'^  WfWWra*»  f«  ,iicifccteris.  Ergocttmvimaiotcimpcditnsfaeris. 

l^^ifi>vB.&  D  EciD.iniextupolitxrunf.nani  nihilqnctibipoiEtimputariv<&in/.2.$.)f9iririi(d!i- 

ratiodnbitandiproptcr  quam  videbatvr  non  cfle  cio& fetjtj  §.rL'i fmifiis  fiipr fi quiiC*utien.coniec{uetit 

lucuscu  iii5tior>i>tllacfac,qu6dpertenonfteccrit,  viJct  jr  vu  ucpoirim  tibiCondiceccpccunia,quata>.^ 

<)orimbuspro#iBC*pBA-eas.  Ponimuscnioipoft'.  dcdi.  faltcm  c6di(diooeQbcaufamdati,auiianoa  ; 

dataJkmctibipwcuniam  vt  pro  raeC.ipua  ncs,pa-  fLCiU3,t]cct-iabicagimu5,ciimhuicc6di(5lioninoa 

i^i  ^jH^4'>(<^c^(iu  condidoofi  icmpotis»  quxUbct  cciiauo  viam  apctiat  Jcd  ca  dccnkia  ^u^ 
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cu|p4tdr<xaliibcati.3.5.i.vbi  dixi/i/^.  &  itafan^    pleiiqvrc.alij  vcibis,alij  litcrij c  otrahutnr.qoifant 
eO,  non  poccil  in  hoc  calo  condidlio  habcrc locum    validi(Iimi,&  qui  nul!u  admittu ;  Ir  cu  pocoircnti») 
illa  dccaufaiquod  in  impkdaea  cc  quaptomifcias    Ncgo  dcniq^cHc  dcbilcsin  obl  gjtionc  tctincnda, 
tclfauerrs.  Scdraiiodccidcndi.proptcrqijamcon-    cu*ex  partc  illiusquiac<eplt&  «^ui  folasobligatcu  - 
«ludit  Vlp.po(rcmcpecuniarcpctetcjllacft,quud    cft,nalluifjt  pocnttdtijrlocuWNadeobligationcre*'^ 
in  hoc  gcncrc cotra&uu  liccat  ei  j  orn!tctc,qiii  dc-    tir  Jdaillius  qui cx  paric  fuaimpleuit.fi ultrairaiU. 
'  dit.quandju  is  quiacccpit.no  injplcuitcx  fu»  partc    rc  velij,ctim,vt diximus,  nccfit  nccfuccit  vnqujtn 
^<./.}.^.r./tf/ir.Pccnitcntiacnimiebusomnibus  intc-    obligatus.BartOi' vcr6,vt  Accurfiofubtilior  vidt»» 
gri$lotiifacithijiccondidioni,noninfpccto  coan  luriaitcOu.^ufkusinnotTtinatos.antcqitacoplcantac 
pcr  eiu  qui  acccpit,  flctcrit  quominus  iir  picrel , an    no prodiicere c bligatinnc  ciuilc,&  ncuttu cx  con- 
nonftetrric,d{iaTod6oonimplcucrit:incoqicdiTio-    trahcntibusciutlitcrabligaricx/.f«/>/4.'i;«j.Cj/(rir. . 
<liuscftpcenitere,quamc6diccrcqualtC3Ula  n^.^t-    ^«rwwr.fedparij  fubiiliier^naciiiuifticotraCtuiini. 
««uta,noii foluqu^dplurafolca.ncincidcrc.S^ emcr-.  tiu famatabimp)croeto/.i.ffff.»</.il!f.m.i/rrrr.^<ma(. 
Hcrcex  quibusdubitatipoilit,  anpcreiiquiicce-    no  poilunc  habcrc  nomen  c6tfa6tus.  atjicq,  vUiui 
■^it  ftctcrix,  quominils  cx  partc  fua  implerct,  aut  an    obligattonisliuenatutalis.Guc  ciuilis,  antcquatm» 
implcucric,  quibus  tam6  di/ficultatibos ftrniictia    phmentii  rahc rx  vna  patcc lccu:i't  lit,quo  tamccx 
rcbusintc^fis fccutalocunuriurclinquit.rcdciiam    vnaiantu  partcfecuto, r.cc dubicat  Dartoli:s, quio 
quia  quifquls  agitcodi^iot^'  ifta  ob  caufaro  no  fc-    alius  ecii  ciuili'.  cr  obl!genir,non  quicc  i<l  impldJfi 
cucd,ele£^ionc  cdinquit  aduccrario,3n  coniradam    przcifi^  <p  promi  fir.fed  vt  ni  impleat,p:.tftet,q  uanli 
implerc  malir,n6  minus quam  qui  a^^it  Pra:fcriptis    intcreft cius, qniimpleuit,  fin6  ir,alii,q'ji implcuit 
tcrbls  /.4.5.^  G^Cde  rfr.prrmnf.quia  fciliceccontra-   rcm  c6diccrc,quotics  tahscft.vt  condici  poflit  l^f. 
tiu  ratiimanCre  vult  cx  quo  agit,cilm  cx  co  coira-    & 6.C.dtTcr.ptrmiit.d l.^.^.i.&i.deprijlr  y:Tb.<]Uod& 
no  mioilsc6Ji(£lio  quam  adioPrxfcripiis  vcr-    placiiuallquod  pixccl!crir,cuomoito  in  pcnnuc»- 
bis nafcatur l.ridturMlm ^.f.i.&  f.0t  fiimd$ infr.de prd-    ciunc vt  pixcedat  necelTc eft,n6etia in  cztcris coiio 
fcr.vtrb.  Qua  tamen  cle^iont  non  ichnquit  illc  q  ji    traftibus  innomitatts  d.Ly& ^.C.derer.permitt.-noa^ 
coJicit  ex  pdniientia.fecu  naquepugnnrec.n  ex  co    ducamcn  c6traduscft  1  eqjidcinchoatiis,fcd  nu« 
c6i.ra^  agerct.cuiusipfumpctniterct.Ecli  pro  hoc    du  pa^u,;ic  proindc  incHicax  adproduccnda  ciu.ld 
c6  nodolentitilludincomodum  ,  quod  pcrhanc  obUgatiot.c.quzcxpa£lonudolipa<fUlcgitimaex* 
fl^Honem  oihilaliad  rcpetcrc,  autconfcquipotcft,    cipia:,qua;cair.cn6  f.int  nuda,nafcinunqiia  potell: 
qndilludipramquoddcdic,  n6ctialiquidpizter-    adeu  vc nequenaturalis  vPa  obfr.atio  cxeopa£bo 
eaeiuslntcrBc  :quian6poccftidquodinccreftpeci    nard pof/ic  ad  impcdi£dadacic6didliorc,cx  parto 
iiili  adionc  Przfcriptisvcrbis ,  quz  idcicco  incerti    eiusqui  n6  vult  implcre,  cu  iure  naturziniquu  lir» 
2A10  dicitur^  Papiniano  io l.obeamcMfMm  cf.&iat,    vtcxcius  quiimpleuit.iadiuralocuplctetur/.nit 
fidominm  %JmnR.l.infttUmi  6.ttd.iU.ttt.&c  alibifape.       iidtur4i^.uifMcond.indtbJ.iuref}4tur£io6.derfgul  iitr, 
a  Sed(umlicedtpa.mre.R.Ar.  d vB.Contiaftns    naturaliscnim obligat  o illa c(l,quz  (oliu-^iiacura- 
^mnrsabinicio  funt  vo;utatis,ex  poftladlo  ncccfli-    liszquiiatis  virculo  fuftinctuc  l.Sthku4st  Paphilum 
lacis/.yffHt  ^.C.deoblig.& 4il.t.tmiintd4t9 \-j.§fictttinf.    90M4tur4lit  <///fl/tff.Vndccftquod ctiiin  c6tra«2:a 
<»mm«4/i(t.C6ira<£tii$  autc  innominaci  pcrinde  con-    pcimuc;cionis,(i  is  qai  acccpir,nolic  ex  parrc  liin  ri 
tradus  func ,  &:  dicuucur «ifAA^itu  « ' a .  acque  i j  qu i    craJcrc,c6didtioni  locus eft,qu.in  le non  iecuta,n cc 
Homc  fpeciale  ac  propriu  habcnc/.;.$.i.M){A./.p.V.    pixcedesplaciiupcimutadi  im^cdiciepetitior  C  <i. 
infr.hoctit.l  lurisgtmiuvi 7./.1  fupr.dtpj^l.Tctgo nccin    l.i^.flt.derer.peTmut.inf.  Qiiod  vcr6  pro fccundu  ra« 
4is  locus  cft  pcetiiicnc:z,nc quidcux  paite  iUius  qui    cionc  addic  Baicolus ,  quccics  obligacio  dcbct  iin- 
dcdic.cijm  impucarcGbidebcac,cur  dedcrit  ei  qui    plcriinccn]crurei,Iiccreparri  pocnicere     rcnd  ac* 
nihilJiifacereautdare  vellor,  auc  falccm  curr.6  ab    cipcte  cxl.quipecunu  {o.  fupr.de rtb.CTcdtt.l.pt>Kinfqg4' 
co  ftij  ulatus  fic  vc  in  d.l.fidomiam  i.dtprdfir.  vttb.    Ttspign3t.obiig.p9ff.l.\.&-lp»ttor\i.QHtpoiiQr.  inpigmr. 
Dec.  DifFerentiahacparceconftlcucndaeft  inter    A.i^.ininusccrccad  it  pertinci',id'ciiitntd  vcrcdici- 
.CoiraAusnominaCos&ionominatosob  cas  ratio-    tur.cumcocrad  is  ncucra  cx  parteadhuc  impletus 
tics  diJimiliiudinisquasattulimus  iAl.^,^.ftdfitibi    eft,cuiintcrucntusrci  ptzbcic  initiu Jcbcr,quem« 
dtdtrofupr.hoctit.  Nam  qu.-eab  Accurlio&  Bartolo    admodu  li  poft  inicuni  padlu  permuta:ionis  ictcr 
adfcruntur, quis  probatc cas  poflic'  Aic  Accur/ius,    nos  rccufai c  acciperc  rcm,  qua  cu  vcllcs  mihi  dare, 
cocraftasiftosinnominacosdcbilcscirc  inconcra»    ciinalla  ftii>ulatinincerucniircc.Acnosdceoc6Cfa- 
hfda  obligationc,idc6  vc  addic  Bartolus,  quia  con-    £tu  agimus,qui  id  /ic  implccus  cx  vna  parce,acpro- 
rcnfunoncontiahunturex/jiirirjcnriHm^jA^rinct^.    indccxquoisqui  acccptc,cacperic  cireobligacas,ail; 
/i<^r.</f^4r7.acptoindceircetiadcbilcsinearctincn-    implcJuex  fua  quoq;p.ircc,&  quicimu$,curei  qoi 
da  ,cgo  vcco  dcbiies  eoscircncgo  in  conrrah?nda    implcuirliccac  pcenitcrc,cu  volucaic  ful  nu  mintif 
obligationccum  exiis  obUgccur is  qui  accipic,auc    dccla^aucritimpleudo  ex  fuapirrc.qualt  implente^' 
quialiqiiidGbificripaticur,vtvici(Iimfaciatquod    aducrfario  aliquidabco  acccpinic,  dcir.da  racio  ^ 
promilic^adeb  vc  ncc  pctniccre  poilic,  ncc  recufarc    hic  poftcrior  Barcol%fi  vcra  eftcc.proba'  ec  locil ef-  . 
quominui  incercl  adione  Przfcrip:is  vctbis  cuue-    fe  ptcniienriz  exparte  illins  qni  ded)t,cti4li  paratiu 
niatur  adid  quodintcrcft,(ipromifta  nonimplear,    eflctaducrfatiuscxparce  ruaimplcicatite  pcenii6«  ' 
vd  falt£adionFdedoloi/./.n4rvr<</w ).$.!.  c^yy^ij.</<    tid.quod  taincn  no  itacfl.Scra  naq;  cft  pacni:£.ia,i 
fTtfir.vtrb.i\i.c%  partcilliusquidcJit,  n6  potcft  vi-    quo  inllanci  paracuscft  implcrcexlua  parcc^i^qul 
<icric6iradus  efte  debilis,cuidagacur  ncipfc  obli-    acccpic:cucxifldcrcs  n6  licaaipliilsintrgra,(cd  c6- 
gctur,  adquidenimobligarcturis,  quic6:rai5lucx    tradlus  pro  implcto  cv  vtraq;  partc  h.ibcri  Jcbca  : 
parte  fua impler.prius etia,qud  jlij:]u td  promifcrit.<'    quo cafu ncmo  dicercc  po;ni;c::i.T  loi. u a'iquetn  ilo«  - 
•Negoin  hi$c6cradiibusc6fenfum  no  incecuenirc,    pctelVc.drg.l.ftrtwparatas  jyfupr.de precur4i.Sicatr.ee 
alioquidominiu  exiiscrSsfcrri  nu  pollec. /j0pm;}i-    codidiu  ub  caufani  ducicaulanu  .ccuta  ioi:0  shtet 
hwr^m^^.dttblig.&4ti.  NcgodcbiliQrescftccon-    habcrcpotcfi.qoim fi cunllcc nollcadnerrai.u ex 
U4«Uus^qui  corcofu  noa  c6uahuncuc,aa  non  eaim   pactc  fua  iaipleic      h.vU.infr.dt  rer.ftrmut.\\um>  t 

..V  .  .  .  .v  naJ« 


1 


'  '    '.  '      Dl^ltiz^d  by  Go.Ogle 


.  •  1 


DE^Cd^ND.  CAVSA  DATA  LIB.  XII.  TIT.  IV. 


nuda  implcncii  voluntas  non  lufficiac  li  non  ftatim 
implen-jctum  rcqcatur.alioqui  non  cft  p.iratus  im- 
plctr,  qui  ncc  li  vclit  iniplcrc  ftatim  poiTu ,  vt  fai- 
pfiir.usad  l.fi  debtem  i  i.fup.deiud.  V«a  igitur  totiuj 
lam huius  tario  ilb  eft,quam  atrulimus  «d  d.t.'^.f.x. 
/i^.bet  W.quod  conttadusinnominati,cum  ab  im- 

{(leracnto  pcndcant,&  ex  coacUimcntur,  non  pof- 
iintpcrfcctt  cflc  ar.tc  fccutum  cx  vtraq;  parteim- 
plcmentum  ,  fed  tantum  cx  paxtc  illius  qui  imple- 
uir,vtaducrfatinmfuumhabcatribiobIieatum,nec 
ipfctamcnlltobligatu$ei,quinc.quc  adhucimplc- 
uit.ncque  implcte  paratu*  cftrncmoeiiimdandofe 
obligat.lcd  cum  quiaccipit  niii  cum  donat.Dona- 
tioenim  contradui nominatiiscft  .  vt  intcrpretcs 
omncs  confcnsiuntjncc  is  qui  donat  id  agit,  vt  ac- 
cipicntcm  obl:gct,fcdtantum,vtroifu^*dominium 
irrcuocabiJitertransfctac  in  accipicntcm  ,  nifi  cum 
ccrta  lcgc  8c  condiciunc  donatiu  diki  c(l,quo  cafii 
&  c6didio,&  adio  pr^fcnptis  vcrbis  donatori  da- 
nir  l.vilUsnKntS.&csjf  C.dtrfuec.dm.Lt.  Cdtdc.qud 
fkbtn9d.l  vlt.C.dtrcr.feTmut.r\ine  in  contra«5bib.no- 
minatislocu  non  circptrnitcnti*  collat  intcrom- 
ncsexd.l.fient  <i.C.dt9ht.&dil.Uncmm9.i7.^.fi{utiiif 
f#»f»»«<i.in  lisfc.qui  funt  vltrocitr6q;obligatorj| 
qucprincipalitcr,cuiufmudi:untc6tractiis  vcndi- 
tionu,locationum,dotm,locictati$&ahjfiquifunt 
limilcs.ltc  iili  qui  vnica  datione,&  domini)  trafla- 
rione  contcnti  lunr,vt  cotiadus  mutui  Sc  donatio- 
nis,aut  gcneralms  qui  ita  fiut,vt  vnus  tantu  ex  con- 
irahct  b.obligciur  vt  inftipulationc,qux  vbi  ccria 
lcgem  habuit.immutari  poftca  alrerutriiis  arbitrio 
no  potrft  i.vfro procnr/itori  ti.f  ftn.tnf.dtfilut.  Cxte- 
rfl  u  dcpofucrim  pcncs  te  aliquid.vt  vcl  poft  mortc 
tua  vcl  poft  mra  mihi  rcddatur,  nemo  dubitat  quin 
niut.irc  volutatem  poflim,&  ftatim  dcpniliu  rcpc- 
tcrc /.!.§  ftn.tnf.dtfof  ncmpeqiiia  deponium  fitta- 
tum  gratia  dcponcntis.non  ctiam  dcpufitarij ,  ncc 
«juicquam  intcicft  dcpofitarij  quando  dcpofuura 
tepciatur,ncc  is  quidcpofuit,  hoc  ipfb  oDligaiur 
d  epofitario.ctfi  enim  cx  dcpofit  o  duat  adkiones  dc- 
poliri  nafcuntur.-dirc^Jia  vna,  &  contranaaltcra.no 
umen  naicitur  contrjriaaEqucprincipahtcr  &:ab 
initio.fcdita  dcmum,fi  quidnd  icmdepolitamcu- 
(ludicndam  &conferuandam  dcp.  (itarius  de  fuo 
impcnderir,quo  ccrtc  cafu  ii  dcpolitum  &  contra- 
Ctum  reuocarevelletis  qui  depofuit,  non  przftita 
priusdepontarioindemnuatc,&cxfolapocnitcntia 
non  poflcr,  quiaiam  corpiflct  intcrclle  dcpofitarij 
Ijispudqutm  ^.tfd.ii.  Idcmin  madaroiuriscft  fl  ma- 
daniis  taium  gratia  intcipolitum  lit,rcuocarienim 
potcft  fola  mandantis  voluntatc.dummodo  rcb.o- 
mnib.inregi  is ,  i.  dum  ne  ctrpcrit  mandatari)  inrer- 
cflc  i.reile  \nfi.dtm«nd.  At  non  cadcm  focietads  ra- 
liocft.licct  .Accurlius  hunccontradum  fuperinrib. 
Kquiparer,  ctli  enim  non  prohibetitr  focius  cda  in- 
uito  lociorenuciarc  focict3ti,nullo  quoquepadlo 
dc  ca  re  iiirrrpofito  l.ftd  & fociut  17  S  vlt.inf.pro foiio, 
ipCitamcn  intempcftiua  rcnundatio  focictadsve- 
nitincftimationcm.vtibidcm  fcriptum  cft,  nequis 
nuret  cflc  iHam  iiijpunitam,&  cx  foU  poenitcniia  li- 
Leram  renuncianti :  quainquam  dici  eiiam  poteft, 
contra<5'-im  incietaiis  non  cflc  pcrpetuum,  fedfui 
nararatcmporalcm.ciim  nuila  in  ^tcrnum  focicta- 
UJ  coitio lit  /, I  /  iuU^ lo.ted  ri.nccid  fine  fumma  ra- 
uone,proptcrdi(icordias,quas  matctiacommunio- 
niseriam  intcrramiciflim'  squofqucexcitare  folet 
Uum  pMter  77  f.duUij^imu  dt  Ug  1. 1.  in  re  (tmmmi  16. 
rrhvi.pr*i.  quod  &  in  contradlu  pignoris  iuris  eft, 
Vt  fdlicct  noii  pcrpctuus  iit ,  fc  J  tcmporalis  /-ji  rm 
Tom.ilU 


^.S.om:^iiptcu!iudtpign.tli.l.qu*ndiu6.C.dtdTfi.p'tgnor- 
Itaq',  fi  fubtilius  int  ucainur ,  non  ranra  diflcrciia  cft 
intcrcontradus  numinatos  &innominatosquan- 
tam  intcrpretcs  volunt:omnib.  enimcomuoc  illud 
cft  in  vnitietfum»vt  cx  parte  eius  qui  obiigatut  eft, 
nunquam  C\\  locus  pccnitcntiq.cum  obligatio  nul~ 
Jalit.quq  non  folucndi  ncceftitaicm  (ccumfctar.vc 
ex  obligationis  diftinitionc  apparct  apud  Infim.  Ttt. 
i(«/i/.ncquc  nirliimexpaitcnon  obligati.vtdurio- 
remcius.qui  cbl>gatuscft,c6d]doncin  faccre  pof- 
lir.Ea  namquc  foniia  &  ler  contradlus  rctincda  cft, 
quq  .-ib  inirio  ditta  f uir,diiFcrcntia  rantum  in  cu  cft, 
quod in contradlib.  ncm:natis is  qui dcdit  a  i(.|Uid, 
vt  cotradhim  ex  p jr»  fua  iniplercr,  nunqi  5  cx  pcr- 
nitcntia  codiccre  potcft  id  qiiod  dcdir,C|Uu  cx  pr^.* 
cedenrc  conucntione  obligarus  fiicrar,»t  i^aret,v^ 
dcdit  no  vt  viciirimahquidacci|)ciOT,{cd  hocadto 
fiucexprefsc  liuc  taatc,  vt  vcl  tantiitJem  ci  rcdue- 
tcntr.viin  mutuo,velidemipfum.  vrin  Uutc,n.i  in 
depoflto  commodato  &  pignorc  Uatio  iiuiia  in  tcr- 
ccdit,']Uzdominium  transfirrat,  vtpoflit  mducere 
condidioncm,fcdnuda  traditio  cxtitulonon  (atis 
habili  ad  dommium  ttansfcrcn  ium  Lnuqudm  nudd 
)i  </c4r^  ro-,</jm.Atinc6tradlib.innominaris  ptrni- 
tenriaiola  parit  condtdionem  ciusquo  i  dam  cft, 
quia  nccobligaiusf  itis  quidedit,vtdaret,  dcdic- 
^ucvltro ,  vt  accipicnicm  ad  dandum  vicillimauc 
facicndum  aliquid  obli^arct.ncc  potcll  iniquu  vi- 
deri  gcnuscotrachis  ob  id  folum,quod  cu..i  fiit  in 
gratia  vtriufquc,tamc  ex  vna  rantuin  parrc  fu  obli- 
gatorius.  Qiiznaenimpotcft  iniuria  vidcri  ucba  el 
qui  folus  obligatus cft .  &  accipicd  .■  vltro  fcipium 
obligaucrit.  cumcflctin  eiuspoicft.itcu6acC'pcre 
d.l.tfutptcunum  ^o.fup.dtrth.crtd  d.li.dlpotior  it.qni 
potmin  pign.hib.  &pro  aducrfarij  obiigationc  ha- 
beat  iampcncs  fcdominiii  rci  datx,&  quidcm  ir- 
rcuocabilitCf,fi  modovclitcflc  diligcsincoimple- 
do,quod  cx  patie  fua  ptomifciitalioqui  de  fciplb, 
non  deaducrfatio  coqucri  dcbet,aut  quam  dc  lure 
ipfo  ci\m  plus  caudbnis  fit  in  rc  quiim  in  pciiona, 
vt  habct riita iuris  regula.Qnod fi eii  qui  dcdu  po:- 
nireat,antequa  paraius  fiiciitis.quiaccepit,  imple- 
rc  ex  fiia  parrc^nc  tu  quidi  magna  habct  Ivc  qiicrc- 
Ix  caufam,cum  nihil  cius  interlit.ncc  dano  vllo  af- 
fici3uu:namli  coeperitintercflc,foitequodaliqui(i 
expcdcrit.vtex  fuapatteimplciCt,ccrtQcftnonali- 
ter  licita  cflV  pornitcnrii ,  quam  fi  plcnifsima  indc- 
nitas  ci  ptxftctur,  vt  Vlpianus  hic  difette  fcribit.I- 
taq;hac  patte  nullaeft  diffcrcda  inter  cotradhisin- 
nominatos  &  nominatos.qui  ex  vna  tantiim  parre 
habctobligationc  principalc.cxaltcra  ver6  conrra- 
ria  dc  calculo  &indcnitate  d.iti  4fud  queLfnrti  k.f. 
vlt.fup.de  hitqni  iMr4r.in/4m.Nifiq>inc6tfadbb.inno- 
minatis.ftuliucftdiftinguerccuiusgraiiafiir.cu  ex 
ipfa  rationc  inciidi  appareat  ficri  cos  fempcr  in  gra- 
tia  vtriufq-,fiuc  dc  vt  dc$,fiue  dc  vt  facia$,fiuc  faai, 
vt  dc$,fiuc  facia  vt  facias:quauis  Barr.vt hac  vctciu 
quoi  uda  interpretii  diftindhonc  riicarur.notct  pof- 
ic  ficri,vt  dc  nb  1  ccntii.vt  Capui  cas  jp  ncgotio  ali- 
quo  quod  no  minus  ad  te  q!  ad  me  pcnincat,  fcd  ii 
quado  id  accidii[potcftcnun  ciuauis  tarius  accidc- 
re]t5to  magijvciiicft,ciuod  volumus  vtriufqjgratia 
c6rra(auficri,&  qu^tcduscflct  cafus  porius.in  qua 
n6nilialtcriu$tatiigratiaficrct:qnuiqua  inucni<-  . 
tur.Quiscnim  tam  ItuUus  fit,vt  tibi  darc  vcl  irpecti- 
niam,vrprote  Romam  ci$,  auiCapuam,  At<6tl*'» 
^lusnominati  pleriquc  fiunr  gratia  aiterutrius  tah- 
tiim,velfo'ius  datis,vel  (bbusaccipicnu$/.$.i.  nnnt 
fidfftdfsbi  dicemus  inf.Cmnitd.  ^ui  vct6  ctii|tijjU 
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vicin^  firft.  in  hoctamcti  d.fltcrrtcab  innominatis, 
auhd  perff  dtioncm  fiu  .ib  mttio  babcnt.auc  cx  folo 
mmuoc6n-nfu,auccxtradilionclcciic,^innommaii 
aut  pfcdi no  funt.nih  cx  parte  illius ,  qui  ptiordat, 
aut  facit.vt  fccu  qui  accipit,  ve  I  aliquid  fibi  ficri  pa 
tirur,oblfgct  ad implcnda  viciflim c j  fua  partc ,  cu 
tamc  is  qui  prtOt  dcdit  vcl  fccit,ncc;fir,ncqivnqua 
fucritob!i(;.ii'.Pcrrcdliocnimc6tradl'cuiunibctcx 
eofolo  qaimadacli.vtciuilcpofrii  obligatione^- 
du.  ctc  d  Ijurugntm  V  i.ac  proindc  quottcsvtr  ulq; 
&tati3fit,n6alitfrpc.fcctu$dicipotcft,q  iivttunq; 
obliKcc  quod  t.Mncn  in  Contradlib.innommatis  no 
ciicnif.nifi  cii cx  vttaq;  patte implcti func ,  quiacxj 
indc  incip't  ctiais  qui  dcdit  oblig  uu$ cflc^vt  ncc  u 
tecr nitcrc  iHu  pofl!r  ncc  fi  reddctc  paratus  lic,qu6d 
viciirut.  acccpicnomagis  in  fpccic/.  ijmobTtm 
ipfJtttnd.tHdtb.  necampliu?  ob  id  quoddcdcrit  vd 
fccer  i.adionc"  aliqua  habctc  adueifus  alm ,  oui  cx 
^xnc  quoq;fiiajmpleuit.Pori6  ad  impcdicndac6- 
di<aionc  liuc  cx  pa:iiitctia,fiuc  quafi  caula  n6  fccu- 
la  in omnib.concia<5lib.innominacisrufhcic,vtqui 
poftcrior  im  plcrc  dcbui  t,implcrc  i.im  ccrpcrir,cx  co 

ii. iq.inrtati  quo  implcrc  corpit,  dcfimt  rcscOc  tntc- 
axi  S:  cofequcntcr dcfinit  locus  cflc  pcrnitcnrii.vc 
Accmfiusnoftcr  orobat  cxl.qtttdSeriuus  i.tnf  hoctt. 
vbidos  darapiicllznomincquxnonduxratc  im- 
bilc  c6plcucra«,c5diciintcrimn6  potcft  n6  loliim 
qiufi  caufan6f-cuta,fcdncq,cx  pa:nicaia,quonu 
feau  i4  aliquid  fucrat  ex  vcraci;  pattc,priccflwant 
ftimi  u  fpofilia  quamqua  nulhs  ciuoqipriccdctib. 
fpolalibus^fi  pccunia  dotis  notnmc  data  tantu  fuif- 
(cc  no  a'iudrcfpondcndu putatc.nocquidc  fauorc 
d>'tiuikmatrimomj,vtBart.pUcarcx/>f(:»9.^y»r« 
infi  dtltir.dot.  [cft  cn.m  poarcma  pars  illius  vcrl.culi 
tota  Tribomani,vtanobisprobatucftW.8.C*»i«f. 
(  9  Ifcdquia  hcctmainmomuintcreosquinondu 
iiiftifunt.Ttatisc6fiftcfcn6poltif,c6ualckiccamc 

folo  lapfu  tcpotis  luUaq  xtatc  aducmctc,  nuUo  ac- 
ccdctc  cx:rinfecu$fa<ao,iiuc  virt,fiuc  mulicns/.  4. 
i,  f.dtrit  nup.fcd  ordine  quodam  tcporis  na;urah,vt 
loqititurTrvphoninusin/.)I/iwiS.^.i.i>.)5.^ /itfr.cr 
Scimpcdimctunuptia-u.quodcfticitnecaula 
ob  qua  dos  data  fuctat ,  adhuc  (ccuta  vidcri  poflJr, 
r6  ri fafti n  luris crt,&ex  caufa no  pcrDcma  fcd  tc- 

■poralinromdc  fufficit  ducare habiiu  illu  nuttimo- 
U  fipolle  fuotcporcmvetu  mammomucomu- 
lati .  ali  impcdienda  condiaionc  pccunix  lic  darx 

•  tanqua  in  doce  pcruciur*,quandiu  hcn  adhuc  po- 
Itft  vtpcrvicniat,qaomodo  Ncratius  ratiocmatur 

■  in  d.l  Ldfcrtam  idq.  cx  tacita  vtt lulq;  cotrahcntm 
vohmiacc,obfcruanduautccft,n6inquol.bctcon- 
liafluinnominatopotIclocucfl-ep<rQitcn?.lcdco 
tantum cifu  quo &:  c6diaiom locus  cflc poJrit,i.m 
coiraAib.do  vtde5,5c  do  vtfacias  d.l.n*turalii  i.i.dr 
i  dtpttft.  vtrh.nl  fiptius  implcmcntri  ccrpcntafa- 
cicdo.certfi  cftncqipocnitctix  ncq;c6di<5lioni  locu 
elfc  quia  fic^i  c6  Jici  n6  pofsuc,  &  huftia  te  pociii- 
lcat'id  trdflc.quod  vbifa<aueft.pro  infcaohaberi 
non  pofl"u  l.fir.of9rtei(>  S  ltbertmdtcond.i»deb.l.quit4 
mett  ■•Utfuit.l.inhiUo  1  .S  f*ih  decdpt.&ptfll.idcoci; 
hoc  cafu  ad  aftion:  dc  dolo  ncccflinorccurrcndu 
cft^  /  n.ttUT*lii  S.q'<odfifjiia&l..\.C.dtdsUl.4.  C.  dt 
lrjBfQuauisauic:ol.ipa;nitctiapanatcodi<ajonc, 
c6modf^ttairc.lUt6d:<aiocft,qu9nafcKUtcxim- 
plemrnto  no  i"ccuto,qu;a  comitcm  habetinceiti  a- 
aionc  pfci  iptis  vcrbis ,  pct  qua  a<ftor  etia  id  quod 
fuaint.:-.cft.c6fcquatur  d  l.s^  \.&  x.dtprtfc.vtrb.d.l. 
4  c  f<;(yjC.itrttptrtnHt.o^c>d\\\cbd\^\onc  quxcx 
jiaDiictu  iiafciiur,diucrfum  eft,n«mini  cnim  pcr^ 


mittendueft,vtcxfuipcenitctii«.  duriorefacercco* 
dicionc  aduettarij  fui  polIit,q;fi  no  cotraxiflet  ci^ 
diftrid^  caucndu  fii.tie  pcemtctiafaciatalij  initnt» 
^.iitftijuuitif.bdcltg.ticmo  cnim  cofiliummutare  in 
akerius  iniuria  potefl  l.ntm pottfi  -ji.dt  rtg.ittr.  ctim 
auteex  defrtau  cauf?  no  fecut?  datur  c6di«aio,caiu 
fiim  finalc  cflc  oponet,n6  impulfiua  tant^,i  tattqi 
eflc  necellc  eft.vt  no  aUter  datunis  vel  faduiiu  fur- 
rit  is  qui  dcdir,vcl  fecit, vt  beni  Accurfius  noratex 
Li.fitp.Lt.^.\.iiif.ti.fr0x.l  t.f. tU.infM  d:lftdfimm  ly 
S.fU.dtdtn.int.vir.&VXtritc  cxpreflameircopoitet 
no  t;icita,6£  ab  co  tatiim  qui  dcdit,aut  fccit ,  fiihia- 
telleaa  /.j.^  fiqUit^fitp.koe  tt.&l.jirtptttdi  y.Ofc 
l.Ji mtintt  u.C.dttrdtif.tiiCi ab  vttaq;  pattc  fubintd- 
leclafir,vcfcripfimusadi/.^.)?airif  qudfiex  dA.i.S.vk. 
fup.iin  fummd  65.  ^fid  ^tgert  ittfJt  (4ndjtndtb.l  cum  <fA 
l2.ij»/.ii#efi.porr6n6  vidcturcauCifccura>fin6lcgi- 
timcfccuta  fit.vtidcAccurfius  docetex<<./.3-^.Jf/^ 
Urhtmt  &  ^.fi  quk  tpttft  vbi  etia  dixi  f*p.  nihil  enint 
refertanquidomninofinflun6  fit,  an  minuslcgid- 
mc  faifiu  fic/.^N«rf«  6.fnp.q*ifdttfd.cogLi.inf.  dtsutk' 
fM.lde  notat,  &  bene  condidtionc  hac  dari ad  idi*- 
pfam  repctedu,quodda(ufuit,fi  cofiflat  in  (pcdcw 
vtitil.t.infi.dt  rtr.ftrmut.Si  ver6  in  quatitate  ad  ran- 
tund6 ,  vt  in  fpccic  hiiius  lcgis,auc  illud  iplum.vtlcj- 
quitur  Poponiiis  in  Lquod  indib.jMff.it  ttn.iiidth.Etu. 
ncc  in  fpccie  data nouum  cft,vt  aliud  datii  fit.aliiMi 
vcro  c6dic3tur,vt  in  d.lfi  noforte  16.S.  liiitrtm  t$d.tit. 
vbi  dicituretiafru&uscodicij&acccflioDesnaca- 
ralcs,vt&  in  Ltndtbiti\^.to.iquifedtbtrt7.§.vU.inf.btc 
f(.quamuis  in  vfutis  aliud  fnLi.CJt  cond.indtb.  qui» 
fantciuflesacccfliones ,  nec  tanarara,^  iufcperd- 
jpiutatLfi»*uit6i.fttp.dtrti  riui.nihil  rurfum  rcfcrcan 
quidrciLCia  datum  fic.an  intcrprctariuc,vrloquitut 
Accurfius.vt  in  fpecie  Lfr»x.fup.  &  l.fi  mitlitr  io.iMfr, 
bicti.  licct  male  addat  Accurfius  /f  ^ifwii^  furi  deb*. 
^4f«r.Hoccnim  adlegepr^ccdcntcia  rcfiirauimus, 
fed  adidquodaduerfariut  darcvelfacere  dcbuita 
vtcontradtumex  parcefuaimpleret,aunqaSdactlc 
c6di<aio,  lic^t  taciti  ilia  codicionc  fcmpcr  habcat„ 
finoaduerfariasex  partcfua  impleac  d.L4.y& 6.C. 
dtrtr.fttrmiuaudcOi  dator  codidlioexparnitentia,  vc 
hac  lex  opttme  probatidacur  aatc  adtio  przfcripcis 
vcrbis.fcdnota  ad  id  vtc6traftusimplcaturpra:ci- 
sc,^  ad  id  quod  intcreft  agctis.ni  cotradus  iraplea- 
tHr,aut  ad  vtruq,ciia  fi  volcs  fedaltcrnatiuc,  vt  vel 
hoc  vel  ilhid  fiat.qucadmodum  fupra  la  docuimus 
cxd.L4.^.&  i.Cdtrtr  ftrmttt.& d.Ln*tttrdtt  s.$.  1.^, 
x.inf.dtpr4fc.vtTb.M3.\c  Ban.c6tra  ea.qu^  difpattui» 
mus,tctar  etia  in  c6tra<ihb.innomioatis,qui  ifa^fo 
incipiuc,i.incoiitraaib.facio,vt  dcs,&  facio,vt&- 
ciaslocuefle  pQEnitfirije,in  eaqjtc  aliquos  cafus  c3-  ' 
gerir,quorum  nullus  potcft  acimitu.Primuseft  fi  exL  j 
vtraq;  parte  nihil  adhuc  fit  impletij,in  quonon  vi-  > 
det  Barc.dc  poenitcria  ttadari  nihil  poflc,nifi  (hilt^ 
cu  nuUufdu  fit  c6tradu$,ncc  pctfcdhis  nec  imj>ec- 
fcdhis  cuius  pocniterc  altcrutru  poflit,  quadiu  ncB- 
terimpleuit,cu  implcmcntu  vnius  initiu  obligatie- 
nialtcriuspr^bcar  d.Lt.dtrtr  ^wwf.Secundus  ca^ii 
eft,fi cx  vna  parte  iroplctu  fit.fed talc fadiifit.quod 
poflic  rcpcti,veluti,inciuit,  vacua  poflefllonectMU» 
acq;  ma!c,n4  curradirio  nihil  aliud  fit,qdario  pof- 
feifionis  l.^jnprtdtd&.tmp.<\ai  tradic  n6  ta  facitq|U« 
dacpofl'cfll!one,&  cu  codicit  no  k£tu  ipfum  trade- 
di  condicit,fcd  poflc/noocm  quam  dcclif,vt  in  /.fll 
txuftimitm  40.  h.fifm dt  (tndtttjMdtb,  L  btres  luiip» 
tti  SCTrtbtL  Alioqut  nec  contra<Aus,  do  vt  des,W- 
ciperct  vnquatu  i  dauone,&d  fcmDcr  a  fado,diia 
tlaii  qoid  niliii  aliud  fit  >  quam  domiDium  eini 
~  tratiifcrci 
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JtSii£miLfhi4m^70.9kMfni.tM.KtHri^^  vcrArationisIoco  Guilliclmasadduccbat,  contia- 

30§jJ$rtgjmr.dom\ni&Aute  critfci  r:  non  (olcac,  tiifi  ^smnoininatos  diiudicados  elleex  natunicdn»- 

|>ertfadtrfonc  t.tTniiluroM  4cq.rtr.d»m.l,tr4iu.io.  ^kuiinoniinatoru.quib.afTimilatnrquafi  cntraftus, 

C.i»/<ifl.Traditio  autem  lcmpct  f»SUe(klX9/ifj.  do  vt  facias.  aflumlc tur  mandaco,  in  ^uoflixiniu^ 

^ii0JblfJiaiut.f<arhf.  Tercius  Banoii  cafus  eft ,  H  pcci  pofle  locti  cflc  poenitcti;  reb  jntegris  omSMk,fatiii 

VttcrcponasinpfiP.iiiaobIigationc,ficur,inquit,in  lHfi.de m4nd.  bcncrcfcllit  pro  noGis  Rart.  non'ic!ca 

^^cte  legisprxccdctis.atqiu  hoc  UUum  cU,  vc  dc-  folii  qu6d  c6cradlus,do  Ycf^cias.locationipropius 

^fwrfBqnSciKHftio  libecaoonit  ad  rrftaorandl  pri*  accedat  qui  madarof  nS  Sr  locatio  yeti  e(Iet,n  talt 

ftiniobligitionc  l  vheTtcjiafimg.dtpr^fi.vtrb.fcail-  fjclupioponcrctur.qiiod  loc.iri  folcKt d.t.natHrAlk 

.jfaid  pecumiiiprani  rcpetcnda<u,qu{pcr  acccptiia"  ^Mfudtdt  fTtfir.mk.  iniocationcaute  nuoqua  cft 

7fioiie daiaefrc  iMeiligtcur  //iMiiiH^to.MfJbirM.i^  lociu pcBniifci»  ^mtftrm  ^i.inf  Um, &niandato 

qne  plurib.a  nobisprobatueft,adlcgefiiperiorem.  acquiparanirpotius  c6tfadus,faciovc&dasif.l.M» 

Quarrus  cafuscft,ctiaii  fadliacaleiityijuodcondici  fw^Uf  <.r/r.]fcdobideui,qitudiicq;in  mandato 

nequeat.qnooiam,  inquir,  datnrhoccafil  aftio  de  vnquap<cnitctjclocusade6  cn,vi  il  quidct  ca  caii-. 

^o  inlocuhuius  condidionis,  ob  caufanicxl.cS  la  datij  fiicrit  codici poflit,nili  cikn  nianJatii  lcgib« 

fnp9n$/4.C.dtdol*d.l.4ii.n.C.d(tTafin  hocvcrotur-  intcrdidufuit.vtin  Ipcciclfimtlitfs.c  hct  ii.^dioc- 

^irerbonos  fiUitur  Bart.datur cnim  quidc  mihi  c6-  nim  ipU  madati  fufficit  ad  nuituas  oiuncs  U  asprf' 

fra  tc  a(flio  dc  dolo,ii  poftcaqua  feci  cefTas  dare4i.  ftationef«qiueex  miidati  caufa  pcndcre  pol1unt,Es 

itginrtln  ^  quoffi  fin^tUprdf  verb.fcd  no  llmilitcr,!!  his  apparct  quid  vcru  quiJvefaKiim  fit.in  logaiU* 

|>ofteaqua(cci  pocaitcat  mc  iccinc:poenttcaacnim  dittindtiuncquaptoponufiatt.circaiota  hacqiu> 

^dctufczcluderct  aclionc  de  dulo.etiamfi  exparte  fttonj,an  in  c6aaAinjliiiciioaHnari(fiueinnonii<* 

cuacocrafliiimplcrcnollcs  qiiadoqu;dc  iniputare  natislocusfit  ptrnitentix.no  enimplurib.captofc* 

cibinon£ofic,cur  conciaciiiillii  implcre  noluiilcs,  qui  aut  rcfcUcrc  lubet,nc  longiQ[esiIinus,ii  mulca»' 

laiwmeil  pamrniiflct.Poft       igtcar  QuSc  in-  quc  ia  diximus,repccainus,qu;  camCincttlcacene* 

otiliscft  pornitctia^pcrqiia  ficn  ncq  ir.vt  quod  &-  ccllccirct;fIcucincq,iliamdiftindionc  valdecura» 

J^nmcA  pco  infc&o  habeatuc.  Addic  Barc  poile  ez  nius,quaadh:f t idc  liarc.ioalta qucftione.  quando 

%betlbccSc6tingefe,vrcdctaAnti<btionetnoe-  deft^Sliucaafit coadi^nCjo4tteac»fiifficit  eninx 

rcit,ncc  tamc  quod  datii  eftoom^ci  point,vt  puta  nobis  ea  dixi(Ie,cx  quib.  inieliigi  clardpoirit,  quici 

hbecras  daca  uc,in  quo  camc  «qod  i  led  cuncratio  ex  iutts  tatione  Graticndu  lit,ne  quc  errotcs  BarroU 

crrore  tabitur,non  enimkdacionetndpicadus  da»  pnrcipitc  in  pofterii  ag«D^iungeqaaBfcnpfiad  Lu 

cxliberd&iiffeda fa(fVo,i.amanumilfiooe,c&mnoa  ' &^.tnfr.^  illudbeni^arcmoneccondi* 

nifipcrmanumifllionc  dctiirlibcrra$,exccptisii$ca-  £kionc  hanclocu  haberein  omni  dationc,  qur  fiac 

iib.dcq  nh.  nTit.^uiJin.m0HUjulUbtrt.perM,iiif.iAa.~  ob  CdnlamJicaufan611t[ccuca,licctcxcadjtiuno 

|gaimiirioautcicmperfadbeft,ergodcfcndin6po-  nonrcfi)lcerc6tiadasinnoininaattexLt.$jf»4r«a. 

fcft  quo J  Bitt  pro  vcrilllmo  concludit ,  in  omnib.  di  fMp.  l.  Stnttm  <5.jf.i.  vtrf.  trg»  qHt  morti!  laafA  lufr.  dt 

,Concraclib.i'ino<.ninaci$indiftin(tic  locttcUc  pceni-  tHort.C4ufMH.  l^atct cntin logc  lanus  quam  matetia 

ieati>e:necillud  larfnm  quod  Guillielmnsabeod^  cuntraduuinnominatoiii  CSecikmexxqurtatepro->! 

^BarCoIorclatus  diccbat^.in  folo  contradu  do  vcfa-  ficifcatnr,vtf(jpiusdiximus,lociihabciedrhrnno- 

«iasjocix  cllc  panitttic,non  ciiain  cotradu  do  vc  nintb.caiib{ts>in  quib.cadcm  iuiis  &  arqnuatis  ratio 

4es.  Ecli  enim  nollo  inritlocotBle  qutcqt>a  fcriptd  obdnieticdm  ain6 «tiiiair^n  qui c6dicic,c6tidiAfi 

cftjdc  cocraclu.do  vcdetjiplatameniurisrarioqnq  ex  pattefuapcti'c(^jinplerepriordcbuerit,dequo 

&iti|>er  maxime  actendciuia  eft,cuincic  noUa  polie  ccta  fiacLtta!£Ut»di(Hngpi£il<i  el^ao  dcoic  codi^o 

c6ftiwd-4ifer&it tncetc6ti>au»|nnominawie,  qid  «t lblapflsniMntta,an  quafi  catiiliuio6cuta,priota 

k  dationeiiicipiunttnec  dcbuit inoueri  exjplbper'  naqj  cafu  nileft neccile ,  vt  pf>otM^|||^impleuo«' 

mucaciottisjn  <|tia  fatcor  no  cilelocfi  poeniteiixex  nt,  qnanto  cnim  minus  impletuscofiadlu  eft,tico 

|,r.$  Wr  dlMtw^trmm  L.iig.i  cnim  difFeictia  e(l,  intec  faciliuspcrpoenicetiarcfiliri  abeopoteft:poftetio« 

concraiSu.do  vc  dc$,&  pcrnnracionc,n6  in  eofo-  rever6lecusei^quian6poieftaclaec(ariu  impuu- 

[liiqii6dc6ira(5lii$,do  vcdc$.nihilaliuJfcicfi-,qua  re,curn6  iniplcuciitisquipriornon  implcuit  /.W- 

pcRnucacio quzda inchoata  &  impertccU: pecmu-  Im». i)  i.tffcrn dt ndjmf. Qmd nmC aliud eft impie- 

Itatio  ver  6  conccadttts  potiAs  do>  <miidedifti,aiK  fi  ce,quaperfe(f}:ccuplcre,vtiuhildefitfi.iib;pVNi 

volcs  c6tr;i(?lusdo  vt  Je?,c.t  vrraq;partc  implerus,  rinrf.Scdquidfic6tradusexvtraq;qnidcparteiitt- 

^pctnnu.icioipfa  pcrfct^a  iic,vtdocuimus /^.8.C0.  plct^uscftpcccradition^fedcan^cdefiitpofteaim- 

P0Lc%9.<^  lo.  rcdeiiamaximiqiinco.quodpcrmu-  pletosew  pcopcecfabicCttticuidioii€«namfltdet 

catio  no  hr  fincpr^ccJcrcp!acitopcrmutandi<.i.<^  noc quzritBart.adc6 iUctotri  huccratflacfi  diligc- 

4^jCMrer.pfrmut.obi  iq\  Jicitutfimilisemptioni  in  tcrprof^ccucuseft^vtinaxqucfclicicerac  fubciUcet^ 

Lij/tf.&C.HlMi.tit.ex  q-o  pa^naldtnrobligacio  Reip6deraiit$boc  quoqjcaln.eondiAionChicc^ 

natuialis.qiic  impcjit  nc  pccni:ctia:locuselIcpof>  cao^m  dati  caufan6fccntac6pcrerccxrW/.i»//w 

^tgTgJ.Lqui9brtmjijU(*adMdebJ.iuturdUstoMif  dt  ft.nec  malc,parucnimqefettan  caufii  omninoiccu- 

jsU.&'4^.quamaitn6impediat  ncjpollitlocuseire  tan6fic,anvetb/ectttae^defieiitLf.jii^df«fff.jEiV. 

3|ildi^oni.n  ex  alcera partc rrs  nd  leqnaciir,(|alaid  Ui^ ledcxdpcte  dcbuit  contra^il  permoutioi|is^' 

tacitd  in  pi£to  pcrinutationis  a^u  ex  vtraq$  partc  ex  quo  tradica  res  Ci  pofteafit  coida,  cdpetitexem- 

inteUigi  dcbec,  vtnifi  tuexparte  quoq;  c.i.iimple-  plum  aifbonisezempcoin  fidii,  adbo  ad  id  quod 

«»Pofs6  ego  codiccre ,  quod  ex  illa  pcrmntationis  incc(cft/.jlffe|«Mtfali#J!r0 19.c4UfuSj1tHd.L4.  t»4i,(Sr 

cauradcdiliemrf./.Mwfi.atc6rr3£lu,dovt  Jcs  nul-  /.1  C.rferfl-frmwf.  codi^iiotamenctia  Idlu  habcrc 

lavnquapa<^liopi^cedic,qu;nacutaleobhgacione  poceft,hiiiaUcis,qmeui^onem^(rus  cii,rc  luana 

4pikr adiinpfdiciidSdati repetidonf ,in oUigatio-,  xqtetere.^difn ago^ad id qtiodinteie/tdammc)- 

oetame  cioiliconucniunr,qnia  Scin  pcrmuratione  do  tes  ttadita&  cui(5binon  fucnr.venaltsfccunjii 

]l6miniis  qua  in  contraiSbu,do  vtdcs,traJicio  i  ine  diftin^onemii.<a4  i(r.Sedfcrxcnonpo(runi  ^uod 

' '1iobligacionicu9ciui]ipifbcctf./.i.Qupd  Baic.cxdpitcoiuxaAiiivianiUMbisq|lttfikra 
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ininatQm,cikm  tainen  tranr^dionikiinifi  padu  fic,  mx.qiiamuis  cum  pecuRia  iotnuenit,  pro  reincf^ 
fedpetfefflmp  &  panens  obUgtticNMemnstaralem,  tn&u  do  vc  des,aut  pro  fA&Oy  in  contradhi ,  Jftif 
aiquc  itaimpediens  daticondi^kioncra  6c  ptrnitf-  facias.incijpiateadcmcile  vtriurq,contra(iu$maiip 
Ctam/  qKdmukig.CMtrMi^dS.  nono^o  nuoucnda-  aat^ec  niucx  Tf>iontaic  cooualicuutn,dc  ex  modii 
ntitailcHl.nfniiHKdtomBlult^  kwMidi  ^ftiroMMhwt  foperfit,»  contraaof  iioMj  f . 

|>aAicaiafliDecquatumuis  nudi/;xquo  fircs  vtrin-  nnrus  ccfcridebcatan  iniiominarm^qux  Pauli  fca- 
qae  data fic»  Sc altetftpoilmodum  eui^ ,  vt int^  tcua  mihi  dle  vjdecuc lo dJLjmurdii  %.i.&ftq-m9k 
^»/ioNi^ftiMLflr.fiKiuopkeillt4ari  aftioDeiri  do  locof fien  afaer|«o(BtooiidUaie  cam4X,-iU*ii^3m 
Catdioneadtitqnod  intercft.idqiadionc  przfcri'  t'a.&  tumhtc kgt. Von6  in  locacioiic  neqite  poBaite> 
ptis  vcrbt$,non  quafi  ex  craoikAioae ,  fed  quaficx  tigeJoctts  cft,ne^uccddidtoni,ac  ncquc  rcftinuio» 
pcrmutatinncjvc in  dj.fipinmui/ktriit  nifi       hoo  nl  pccnoiKfi pcilocacoceBon ftec,  quominiis  op»« 

cafii  condtAio  locum  non  iiabert  ^uomodo  habr*^  cas  liiaa  pccftet  4J.^  tfitm » qood  ac  acdpien  duni 
tz  folcr  fccuca  pofl  permocacionem  euidtone  i.  Lu   e&,  vc  neque  iudicio  locact  ic  condu^i  merceden 

ini.C.de  Tcr.pcmut.  ncmpe  quia  padum  tcan(a&io«  lyfticui opocteac,ocque  cognitionc  exiiaordinana« 

ltttlempcriinpediccondi£tionero,oifidecedd£dit  pczfidis tt fedidc Adaocaii hmwaao cnftemrl^ 
iis  qa«  data  li!nt,fttpuIatiointcruanerit/  (timj>rej>o-    i.^.Dtum SmnmdHttf.mf  itrMr.& €>itr4$ri.cogmt.idr 

nm  ij.CJitr4Mfdii.neG  mitumeft,ad  condichoncm  hibendaetamenruni  circalocacionc  &condudho- 

flnpedieAidafflplospofl^paftttmtraa&dianispec-  n«nqa«da  di(linAioaea*qoash!cacttngicAcei»* 

ft  cluni,  quamconuaiftuminnominafumimprrfi;-  fiu$,&dc  quib  clicendiimUti^$eritadi.«a;<#«<ilH^» 

£lum,vta  nobkislatiusdirpouiueft  in  fupcciotih.  i%jiltdiLfifn»i.uain$imqiuidminf.ltutt,Atm  cocta- 

b  PiiiMAmr«ftltnr,fi$dddhmift.  IUtt  BTn.  AninnMnlaacodeqtionucagima«fbEnttmet\pe- 
In  ctintradbbus  nominatis  ncqiic  fjcrnitcntir  nc-    ciiniaraicedit.im  ,  fi  haeccauiaob  quam  dau  eft^ 

q lecondi^onilocuseftyVciupradiximuscxi^iiMtf  nonculpaacctpicncts ,(edfiKttutoca^iecacaiuMi 

^CJtM.&  d£H»nJ.iitmm4dt9 i7.f.ficut ufr.&m.  ficmfairo^ repcti poiTc /.pr.C.iiClir.fc.c6diftiom 

IRfi.Atquifipecuniamcibidem,vtjirumeCapium  ob  caufam  daci  quaii  caufanon  fccaca,niiiforcnillft 

cas.locaiio  &C(mda&ioeft.cum  hc  hoc  fadhimex  cafum  pornitennadancis  przceirerit,autetiam  Cvh' 

eorum  genere  qiuch>earifoleBC JiMtar«i«5.|.4r(dni  lecuca  uc.  T«nc  enim  repeteiurpccunia  non  quaii 

i»  'wfMfrdfaif.vtt^  Eigo  pccinliA  qnam cibidcdi  canGi  non  iecnra.icd ek psnitentia,  v c  diferte  lai^ 

ctiamfi  Capuam non  cas ,  neque  pcr  pornitentiam  ptum efl  in hac  lcgc,  quar  ficconciliada  cfl  cum  d.L 

mcam.ncque  quafi  caufa  non  (ccutarcpecipotcritt  ^fn.nonquomodoconaiiacucab  Accutiio,ancaiua 

icqoeiiafcriptumefttnl.faiiffn»  }S.()^/«Mr.Dtc«  *  furciMciiscontigcritin  pcrfonalocatorisianinpaw 

Concraftusdo  vtfjciai,qui  in  hac  Icgc  tnicuspto*  ibna  codudloris.curn  ncquc  hicneq-,ibi  agatur  do 

Sonicut  contra^us  eft  innominatus ,  fnnilis  qoi*  conttadulocauoms,  icd  de  coica^innominatOt 

emlocad<mitflriti(aftttmaakeft)qoodIocarii»r  ftdCcondidUone  ex  poenicicia  oax  in  contcadibw 

lct,(cdin  coTsn.cn  dilTimilis.quodimperfe^sc^t,  innominatisduntaxat  locum  habct,  ccfi  vc verum 

nec vtlomodo  cum  obiigatqwdedit,(edcam  xxBf  fateac,duiiusaubiiiocvidccur»quim vt  poiHm mi> 

cdm  qui accipicvc  dirpumnilatts  in pcfcedcntdwf*  hi  perTttadcrefn Vlnianttin  Ienfil&&fcrip(i(le,re4 

cdmitcic  ergo  locum  pceniccntic,  &ex  pcenitcntia  iam  inde  ab  ilhs  verbis  pfujl  dki  manti  Triboniaiii 

codidoni.  Atqui,inqoilMila^*HPboclocariibleCt  vidcor miiuagnofcerc,nara(i iariscationcm  cofii* 

idco  nimirum  Accttt(iM{M)nii,pciBnniaaBliiiiftda*  limn$tTeriuse(l,quodaitiiA(lrxf«f.Ci#f rtf.iuii( 

tam  in  fpccie  non  in  generei  ytl  hnnc  qui  pcca-  pode repeapecunta  data ob  caufaaHtamctficaii£| 

niam  acccpic  non  fuiile  feticttnkopccasfuas  locaret  lecutaoon  (icfi  mod^  non  cuipaaccipictis.fed  ca. 

quoium  vccumqoe  coomienticiam  cft.  Prius  ver6  iu forruito  conrigerit,  & (hilcaeft  adied:io  Sc  excc- 

«tiam  inei^ttHlil^iikWi^Cnini  amqnoque  cum  io  ptio  illa  nifi dmum f «aicMr.dim  fcca fttpocnitencia, 

teiitve  ucbcrar,nDMienritameniK>npoteft,m(iin  ponquamdcHit  is  quiacccpitimplcrc  podeex  (iia 

^|^,quia fl;enuanec  videtur  nectangitur ,  malo  p&ccc  euamlt  maxim^  vclic ,  idque caiu aliquo foc* 

iW^i^'^  eft ,  ni  faHi»  %  acm  (tacun  ac'-  caico,qttemnullaipfiai€ulpaprarce(ferittQuoait 

It  jpto  hSto  ditui  l0cationcmciTc,rcd  i-  enim  qiiifquc  circt,qucm  non  hoccafu  pccmcecec, 

^  ^  '  fimetccdis  nomiue  daca  iit ,  iicuti  ncc  vt  qui  u  (pecarc ahud  oihil  poflecab  eo,cuidc<ii< 

l^^cbbft.1hct3iiiHatqtiepeaii^proredatar,ledi.  pccuoii,ultemcondiA{oa<csp<Bnitenriafibine- 

Vkdemtim^icaiJfCuni.iprtjprectodata^icquiancc  quirctet,quam  alitcrhabcrc  niillani  poflcr'  Fcfirllit 

porrft  fettcxtio  «(Te  (ine  mercede  oec  empcio  6nc  HocuidubioTribonianu  quod  ab  codcm  Vipianp 

-  ~  -|ubnimittttt|ifiibittnti»empdonicaDcifi«'  lcc^mm  vidciatl.).l.i><^  t.fitf.  InhoccontnAnil 

cilwarj  7X  <Ai^Mfffr.iiH^Merccsaucem  li-  innomjnacotumgcnctelocfiedepceoicenti^necia» 

pecunia  canti^m  numerata  coafiihc  «ficat  8c  niraadoerric  dcbcrc  id  incclligi,  quSdiu  res  incegr» 

jtoefmm,non tamen  omnis  pecnnianamecata fad^  cft,&  in  poteftate  illius  qui accepit  pecimia,vt  coa^ 

ofeecedem  antMecinm ,  fcd  ea  fola  deqtu  conuc*  Ctaftum  ex  patcc  fua  irapleat,vel  atm  impleac ,  tmm. 

llic,vcprcctnmnc,vclmerce$(.ric.iw/fce£r«.atqne  r-  qMcmsdmodii  (ecacftptcnicenria  poft  connad.lutJa 

'iaiatciligi debc*ieWabd  fcripcum  c(i m  dJ. HMturniu  cx  vtraquc  parce  iffipletum,vt  fiipta  diximus,  ica  6C 

^■^:&$Mdtm  io  itivtftrift.viri.  Prafuppofirisoi-  poftquam  dedit  implcri  po^,&  quide  cafii  fniii|ii 

mkum  termints  habilibus,  qui  (cmperfupponendi  co,&:  citraillaipfim  culpam,  cum  hoc  cafuquaturia 

tunt (.raror{(.>. i.fuf.iemrmr.Ldiigert6,  i.qudmuu  adcum  peitinet.quiimpletc  aonpo(hc,vt  maxiqa(| 

iitr  par. Oimriaenim  ^tnditioie lociiio  pec^  irelic,habcridebeat  proiinplcco»alioqtti  didacfis 

^citur  folo  ctjnfenlii.ncc incipit vhquam  i  datione  coixiidjo  ob  caufam  ctia  qua(t  caufa non (ecuca, fii 

%atitcadttionetetvcnditac,veliottoeincii(blari<}-  fionhabccetuc  pcoiecucat  qaodtaaicadt<eciin|P>  - 

jieprctij  velmerd<dis>vccdcitdhiin»Tcdcs.&do  ^atnc^d.lfra.&tbacfacioneniocfi  Vi^iattiiiniifip 

^tnciX!!  &  qoib.non  tiium  matcria.federiaiornia,  verbafcripiide  non  dubiio ,  tt  ium  ftr  ttumfttttrit, 

^y^|u^^^fyit^<^^  ii«rfiP|fl  rjiawwMWjtfcN  yHcaaiiwf^ilicetiL- 
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\ic  condiccrc  vclim  quafi  caufa  non  fccuu ,  Hue  cx 
poenitentia ,  nc  aliter  nobis  intcrpretantibus  eue- 
rriat ,  vtnuUus  fucucus  fitcfFc<Jlus  illius propoficio- 
Bis, quantumad  caufamconditltionis.  Qtiidcnim 
tuareiertan  ob  pccnitentiam  mcam  cogaris  mihi 
pecuniam  rccicicrc  an  quia  caufil  non  fit  fecuta?(cd 
Tribonianus,  vt  folitis  fuis  di(lin<5lionibus  Sc  fiib- 
diftin^onibus viam  apcrirer,immucauitprimum 
abfolutnm  concKifioncm  Vlpiani ,  &  pro  illis  vcr- 
bis  dtandum  tjl  fubf^icuit  ftttfidki  quafi  no  nifi  diT' 
pucando  id clici  poffic, vt bonds,  fcd  mifcr  Accur- 
fias  intcrprctari  vcl  inuitus  cogiait:deindc  fubiedc 
fcd  cum  lictdt  ti  fanittu  qui  dtdtt^roculdubio  rtftitiur  id 
iju»d  d*tHmtJI,itque  irapropofitioncm  apertc,&  in<- 
dubitac^  faJlamobtruditnobis  pro  indubitaccve- 
ra,  8e  quia  tamen  vidct ,  nccgeneraliter  veram  cfle 
poffe,quxgcneialitcr  &  indiftincVc  falfa  cft,  inci- 
piraddere  exccpcioncm  nijiforti  tud  interjii KOft  dc(e- 
fi^t  teob  bMc  (duftm  ptcunitm.  Ec  hoc  tc£kc.  Conilat 
cnimeo  quoquc  c  (u  ,  qiio  pcrnitcntix  locuselTc 
po(Ht,  nunquam  tamen  admittendam  cflcpccni- 
tentiam  qu2  alij  iniuriam  fadlura  fic  S-ittm  fi  quii 
inf.l.  ntmtfotcfi  mutare -'^.dtregul.  iur.  faccrctauccm 
iniuriani ,  li  iam  ccrpinct  aducrfanj  intcrcflc  l.fiit* 
^aki^^.^  Stijadfi.dt  vcrb.olti^  l.ttfiprfi  treiS.f»p.fiquii 
ttutun.l.vdque  II. fHp.di  rt(t!>r.qui 4tbtir.rtct(>.Lr^o  fa- 
tetur  Tribontanus  non  cfTe  locum  pcrnitcnriacfi 
ctrpetittuaincrrcflc:atquimoxiIlc  fibi,vc  folcr.co- 
tracius  apcnc  fcribic ,  etiamfi  tua  intcrclFc  cccpcrir, 
quod aliquid  iam  crogiucris  ob  pcrfcdlioncm ,  vt 
itcs  Capuam  quod  non  aliccrfucrascrogatimis.at- 
tamen  condiiltionem  locumhabcre,quamuis  ad— 
dac  quafi  &  mocusipfc  porniccncia  ir<  ttmtn  vtpri- 
fittur tibi  f.dtmriKas tiui quod txptndtfii ,  quafi  vcioca 
racioprafladicibi  a  mc  indcnitacis  nodcbcaccibi 
prodedc  ad retcncionc.Jw  ad  imptdiendam  condi- 
tlionc,  qua  vcl  nacuralis  fola  objigatio  impcd  rct 
t.rmtHrdlts  \o.irfJtoblig.&  dilio  l  tidtur^hter  n.l.fi*ttr 
i fistre 3 S J. lulunus G A,.&p»fi. iuf.dt condiil.indcb.  Aiit 
quidni  faltcm  compcnfacioncm  inducat  ad  con- 
currentcm  vfquc  qiiantira:cm?  I.etijm6.ii>fr.dtccm- 
ptnf.An  non  cmm  tua non  inccrefi,  pociiis  non  foi- 
«crc,qudni  (blftrum  rcpcrcrc  ?  e3d.l.fi fiipulaitu  15, 
^  fidetiijf.  Di(\inguit  autcm  Triboniaruis  in  hunc 
jiiodu m ,«4m fi  ira  rts  ft  bubttt,  vt  Itcet  nondum  prcf. ilus 
fif,uJt  t.i»tcn  rtni  ccmpsfuerH^rt necrjftlube/u prefuifctyrel 
fumptus  qui  >:ece\f.m;  fiHt  adprofeSiontm,iamfecifii,rt  iiid- 
ftififiiPiifit  plfufor.eciuim  acttpiris  tt  trog.:ffe,(ond:ilio 
lactit»  r,cn  h.tbebit.fidfitntiiuitrcgjtimifit,condinio!cam 
h«le'o!t  itd  tmen  vt  ttidnmttaitibipraRetttreius  quoi  tX' 
fftidifit.lii  ouadiftinftioncillud  cciam  incpcum  c(t, 

2U0J  ponii  Tiibonianus  tcita  rcs  tuas  compofuil- 
:,vc  n: ccllc h^bcai  proficilci.  Qiiiscnim  caius  cile 
potcftin  quo  ncccflc  habcas  Capuamirc  pro  mc 
inuico;  .Acciiifins  vnum  illum  rcpctic.fi  lurauciis  tc 
irnrum,qti.Tliiufiurandiim  tuiifaccrc point,vtpr.x- 
c;(a  necclli  c;uc  ct>gari$adfaClum,f;iiod  cx  liacvni- 
cag'ofla,q-ial:  lingulari  &  mirabili ,  Doclorcs  no- 
ftri  jntfirc  iblcnt:  a:  cUi  iurafti  nifi  milii-Quis  creo 
tc  ccgct  pr;rcer  me:Porr6  fi  mc  pc? nitca: .  vr  cx  fa- 
^lopu:iiiTius,annonhocipfograt;acibi  F.icioiuril'- 
iurandi?ann6  po:iusiuiiurandu  tuuhabct  hacco- 
didionc,niii  niuccc  voUiniatc  is  cui  iura(li?!.v/;./ap. 
Qutfattfd.ccgAt.l.vlt.inpr.infuulmutiictp.l.rt)titttitG.fup. 
Jeturttur.  Excidic  crgo  hxc  incptia  Tribonianoni- 
mia ,  vt  folrtexaggcracione  fingcnti  cafum  quc  ad 
fuam  diftinSionjin  accommodet,nec  (.itisadid 
ouodfciibir  atccndcmlRuirus  quodaddiC}Vfiyi<fl>- 
*  Tom.lII.   


ptui  qui  Ktctfiari  fint  ad  prrffHiontmiam  fic^it,  vt  ni. 
htftfium  fit  plus  farte  quim  acceperii  te  errgjfe ,  inUltd 
incptius  &:  Tiiboni.mo  digniascft.  Quiscnimtc 
fingac  tam  ftulcum ,  vcpro  me  itutus Cnpuam,  plus 
cxpcndas  quam  acccpcris,  nuilis  r.imen  fa»flis  lum- 
pcibusnifi  neceflatiis,  nulloquc  tibiotTerc  cusprc- 
cio  rclidlof  Scd  &  quomodo  lieri  poccft,ob(ccro,vc 
&manifcnam hc,&  dubium  ccpluj cxpcndMfc  irt 
(uniptusiftos  ntccflarios  quam  acxcpciis  J  Et  ta- 
nicn  vtrumquc  ponit  Triboniantis  liis  vcrbis,  vt 
tnamffiumfit plus  forie ,  qux  non  niliabditdc  con- 
iungi  pofle  Accuifius  quoquc  vidir,  ncccftqutid 
cum  quibuidam  rc(pon  jeas.didioncin  ntantftfi.m 
rcfcrcntlameflcadvcrbum  «c^jjl/i,  diclioncmati^ 
tcm/iirfrad^/<«i,  non  cnim  diftindio  hxcficripo- 
tcft,  ciim  manifeftum  clfc  oportcat  tc  nonmodik 
crogallefcdctiamplus  crogalIc,qudmacccpcris,ve 
conJiflioIociim  habcrcnonpoliit,  qiicmadmo-* 
dum  cx  poftcriore  diftihdionis  partc  apparcr, qujC 
iii  concepca  c(tyfed  fi mtms  trt/iatuiii  /i» ,nam  li  non 
fic  manifeflum  •  tc  plus  crogaflc.vulc  Tnboni.iiius 
condidioncm  non  ccfliic,  hcer  ncc  manifcftunt 
fir,tcmi:niscrogjflc,CUumcnimeft  tnamcxccprio- 
ncm  probarc,  (1  visintencicncm  mcam  cxcludcrflf 
l.iftt.MCiptiontbufi^.iloict.l.t.iiifr.dtprobat.  &C  in  dubia 
ftandum  cft  rcgiilx,  qiix  fecundum  Triboniani  iu-* 
rifp  udcntiam  m  propoUto  ii!a  cft,vcp<rnicentia' 
mcaficiat  locum  cundictioni.nifi  manif-ftum  fit» 
tc  plus  crogaifc  quam  acccpcris  Qut  camcn  exce^ 
ptio  longc  diuerfa  cftabiila  ,  qujinTribonianin 
piifircm  p.ifucrat,  ntfiftrte  tuainttrfit ,  &  qux  fufti* 
cerc  certc  poccrar ,  non  addira  illa diftindior.e,3ni 
plus  miniirve  erogaueris  quam  acccpetis:  ram  ec(i 
miniiscrog-nicris,  ncgaritamcn  nonpotcft,  quin 
tuainurlit,  &  quidem  caci  quantum  illud  cft  t.uod 
crog.ifii.  Dcbuic  crgo  Tribonianujad  concurrcn-' 
rcm  vfquc  quanticaccmdcncgarc  mihicondidkio- 
ncni ,  non  (bliim  vt  cadcm  iic  racio  pattisad  par- 
tcm,qtixtottusad  cotum  vu  g./f^.  quadctotaj6.fu^ 
pradtrttvmdic,  fcdctiamneiiattibiiniuria.li  coga- 
nsmihi  toCam  pccuniam,qujm  a  mc  accepilu  icd-« 
dcrc,  ("ubindc  quam  cxpcndifti  tcpctcrcdcne-» 
j^ata  tibi  non  (uliim  rctcntione ,  fcd  eciam  compen- 
litionc,quam  tameri  ccrtumeft  ficri ipfo iurcad 
cam  v  que  qu.intitatcm  qux  concutrit  /.  .^.l.fiamb» 
10.  &  fe.].  fF;j>.rf?rtff;;jr«yir.laIccmoppofitadoli  m.tli 
exceptioncm  iudiciis  ftndtis  ^.in  btnafidei  io.Itifiir, 
de.tJioH.  Dolocnim  facit  qdi  pcticqiiodflatim  ci- 
dcmrc(tituturuseft/.(f«/(»  faat  S.de dcltmali  txcept.ift 
focer  4,\.S. Ittdut  ftltit. matr.l.in cotidcmnattont  lyj.^.. 
vlt.  de rf». iur.  quam  porro  vcrum  fit  cotam  hanc  di- 
ftindlioi:cmTr.bont.inieflc,clariuscxiis  qu^-ad 
pTox. &ad  S  ■  r!t.  hiiius  le^is  diduri  fiunus ,  intcliige- 
tiir.  Mancus  auccm  cciamfuit  Tribonianusineo 
qiiodnonaJiccic,cuiusc(rcdcbcanccaomnia,qujB 
tu  cmcris  vc  cc  adpcofiictioncra  Capuam  compa-< 
r.iics ,  an  tua,  quia  tibi  cmcris,  an  mca  poft  prxfti- 
tam  c:bi  plcinliimam  indemniracem,an  deniq.  cua 
remanerc  llmalts^fcdca  lcgc ,  vc  tantominiis  a  mo 
indcmnitaci?  gratia  conlcquaiis :  ipfum  namq.in- 
dcmnitatisnomcnoftcndic  ccindamnoquidc  m.aw 
nerc  non  oportcrc.fcd  ncc  in  iucro  cflL":  iquius  au- 
tcm  cft,  vt  cuo  licarbicrio.an  vciis  tibi  Iiabcrc  &  rc-* 
linrtctancoiuiniis  a  mc  poftca  indemnicatis  no- 
mmr  con(ccucuras ,  an  vcrb  mihi  omnia  rcddcre 
•quafi  nonfucriscoparaturus,  finoamcpccuniara 
acccpirtcs ,  vt  Capuam  proficiiccris.ncqueabha^ 
opinioac AccuifiasautUatiolus  valdcdi(<:rcpat*  • 
J  -  1    }  ■ 
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I  f Si  fcruum  quis  tradicleritalicuiita,vcab  eo  iiitiacertum  tempminaii»* 
trt  ittcrcturiH  pccnituerit  eum,qui  tradi(leiit,&  fuper  hoc  eum  certiorauerit ,  Sc. 
fuctit  manumiflus  pofl  pcrnitentiam :  actameii  aftio  propter  pceniteiitini 
compctic  ci,qui  dcdit.planc,h  nonmanumiferic,  conftitutioiuccedit.  £ictt^ 
cum  libeiumtd  nondum  pcetticaeiac  curo,qui  in  hoc  dedic 


acdpiends  »9eiA  enttddmtnio ,  nec  ideo  coodlii 

^,ltSift9Mlth  podcc  a  priore  <lomino  ,  quafi  caufi  non  fecau, 

cum  nonftecpcraccipientem,c]uoininus  eumma^ 

R  AT.DVBJntrixlitionibus  cnum  quodcunque  numtttau ,  (ecundum  ea  quz  ad  initiam  huimk|ib' 

ltt&um.ipporitum/ir,id  valerccertumeft,i.iiiir«-  (cripfimuj,  dummodo  illudetiam  concurrat,vt 

m^MNiw 48.y«p.(i<f 4^.  muirceitritadiedum  fa-  tcmpusnondum  przcenetic  ,  inrta  quod  cx  lcee 

voreHbeitatis.quam  pecuniAri) daauii  cauia inter«  contiaAus  manutiHcci  ienius  hic  debuedt/Lf.l^ 

cidcre  dunimcei  tccl\/.(«w/>4frr 77.^.4 «wivi/F/m*-  fi tibt dtierofupr,\  b\  cjiiod  26duinfiijtpetnitt4l  non  i- 

ntdt  liffU.  i.ncc  (acilc  fcccndum  eft»  vt  qui  liberca-  la  dcbec  accipi,quaiiib!a  posnitcntia ,  Sc  parnitea* 

tt  feranm  fimm  donan  ▼oluit ,  e6fflque  ob  hane  CHe  cettioratio  (ufficetepoffitam  debeac ,  adin»>' 

*cai|&maIiiiradictit,vcmanuini(tcrctur,mutecpo-  pcdicndnm  m.u  uminio-icm,auc ad  obligandum 

ftca  voluntatem^i ouila mucandi  cauia  fupeinene-  cmn  qui  de  ^  (snitcntia  certioiatua  eft}  fca vc  poP 

nt,ta  amquetedcuotioiiemquibufdamquaiive-  fit,isquidedic, Stichnmes pcenitemia  eondicety 

lamentisptotegat,vtIuftinianivctbisvcatin  / fiquk  ante  manumifllionem ,  arque ica  mftituto  iudtdo 

mtgmtum\\.SjfU.C»d,iiinutt.  Ergoliquisiicnium  aifequitVtvelScichus  rcddaturpriufquam  maim' 

£ium  alhcui  tradidetit ,  itavtab  coinim  ceRum  miflus(ir,velIisxf:ime!ur({U.intifiutScichuscein- 

tempus  manumitte>etur*eciamfi  pirniiuerit  eum  f  orelitiscontcflA;x,  vc  jiftimatiio  etin  onmibnf 

quitradidit,  fi  tainen  poft  [  criiitcntiam  manumii-  ftiidiiurisiudicui/.j  h  ui  bjc i>:fr.{ini7iiod  l.bomvuM 

iusfiruusfiicnt)  nulia  prupccipGcnitentumcom-  n.v.fr.uiAnddtl.  vwum  ti.  vbidui  fufr.  de  rtk.trutit» 

pMtiepoceft  condidio  eiqnidcdic*  necfiiaqni  noninfpeftoeoanStiduiahicfiietitpofteaittani»- 

manumint  fijcric  aiicc  manumifTicnem  certiofa-  miftiis  necnc,qui.T  fiucmanumifruj/itfiuc  non,a8" 

nis de  poenitcncia.  ^id  cnim  condicet  i  An fet*  tamen non  idco  rcddcndus  cft ptiori  domino» ft4 

ttnmfi9Ctaftis,qui iammanumtfltts,&hbereft} Ac-  cqud Usxftimandaeft,Aelitis(ft>mariotacDndeiii« 

^HiconftatlibcrtJtcm  ijux  rcmrl  compctiic, rcuo-  natioiicm  drduccndajfanTqucci  cfTc  dcbec,quod 

cari  &  tetiadariampUus  non  polic  ^.jikquilnfiaJt  adie  conditiionisinftituc(,&lius  conteftatac,npa 

m0USim.ct»fJtM.iMk(J*i.&tH.tu.cfiMdHtrf.khrr,  pomerireinscondidofierideterioc/^^jf^fr^pMM 

]iaocpon6dequaagimus,competereex  coappa-  i>i.&fei]  f>pr.dt  rtivindii.  quia  quale quid eft cikm 

lecquodaveto  domino  data  cft  ,cum  is  cui  rr.tdi-  pccitur,talcdari  dcbctl.iM/Jr  d:  vfur.Cxtetum  noa 

cusfuic ferutts  manuminionisgratia  ,  fa&usfitpcr  potcft  nuepmmtenria  itae poinitcntix cenioracio 

eamctadiiionem dominus,ade6queea  lege  vt  ma-  vi m  li.-ibcrc  liris  comeftats , vfquc  adc6 ,  vtab eo 

nnmitieret :  neque  per  pocnitenriam  iradentis  de-  tempore  nouui  doroinus  prohib.-atut  feruum  fu  u 

fierit  cfte  dominus ,  aut manumictendi  iiuamiictict  manurotctere,  auc  <i  manumictac obligetur  ad  pr^. 

'  cantumabcft>vtlcruushic  compararipolEtci>qni  cij  teftiiutiot,c;n  ,  .  ucad  pneftaoonemeius  qiiod 

vendtm»  vcl  naditusfitea  Irt;c,ne  vnquam  manu-  intercft,icd  quod  n\c  m.i^Msmouet  f  illud  eft.quod 

micripoUit.&pciucnircad  iibcicatciu.dc  quo  in/.  cumtibi  lcniuin  mcuindo,  vccuin  manumiicas» 

ftiui^Cjhiumdf^fiier*lii«.L iSifinm9.f. vU.  infii  non  poteftdid  ooncra&ts hicinnominatac,doTt 

tjui  ^iqmh.tnt'  vm.hhn.  non  fjtt.c^ux  ol  mdicc-  vtficijs,  qi'omodo  inrcrprctcs  omnesexiftimanc, 

oacut  alicnaiio  ituiis  cuudiciunibus  facU ,  iiam  i-  cx  quo  daci  cundicbo  nalci  vJlo  calli  poftHt ,  fed 

uA  vcth  bonis  condidonibus  hic  naditus  eft,  qni  comradus  mandati  eft,  qma  videor  ribi  mandaflr, 

inhoctr.-^dituscft  ,  vt  manumiuatur  :an  vcro  pre-  vtfcrnummcum maniiminrrc<;,ruiii  nonaliam  ob 

dumfetuicondicctur  ?  Minimc  vcro .ncccntma-  cau.'amtibi eu;ntradideruTi,quani quianonpoHes 

ifiid  condtcipoteft,  quam  quoddatumfiiit ,  vtdi-  camanumittete,ntfitnoseflet<.nc^rfritr.  C.  Jk  bi, 

xm  <,in  1  KiLC.il  rt  bii^.  l'icciuni autcm  hl n fuic  qaittmHdcmiris ni.tytiiiiji;fuat.  Acqiicita  lulianus 

tiaditum  ncc  vctc  ncc  inicrpcctauuc,icd  iciuus,au  difene  (cnbit  in  Lfibomuum  jo.  infr.  wundat.  vbi  aic 

deniqueidquodimeieftjipeieetttttoptttacAccttC-  tnhacfpede.nhominemtibidcdeto ,  vtciun  nia- 

jfospoft  toanncm  Azoncm,&  Htigolinum:(ede-  iuimitteres,&poftejprocttia'toriiiens|>rob:bueiit, 

go  probarc  non  pofl:im,quia  nunquam  dacur  con>  nemanmnittcres^i  po.lj  n-iC  agcrc  mandati ,  ll  tu 

dniio  aJ  idquod mceccft,fcd  aftioprxfcriptisvet-  eummanumifeiis,ll  «r.odo procuiatoriullamcaH- 

hitineam  lem  ncccftariaeft/.i.$.  vlt.de rcr.^crnmtJU  fara habucht  incerpellandi  manumifnonem  ferd, 

utturMlit  ^.f.t.& xMfttfir.Vtrb.L^.y&6.C.dtrtr.fcr-  velnci  ft  comprrerit  cum  poftcr!  riifas  rationcs  con- 

mnt.  Condidio  aucemauzexpcenicencianarcitur,  feciftc,auc  u  ii  Jias  vi  ae  mca;  lUuxilfc,in  quaadio« 

comicem  lumquam  habec  adionem  prxfctiptis  neveniecpr.;culdubio,n6vtmihireddararienini^ 

vcrbis ,  fcd  illa  tanium  c^nx  dattir  ob  caiif^im  nou  qui  lam  ibcrcl>,fcd  <]uanti  mca  inrcrcfl ccprocui#^ 

fecutam  ,vc  lupradocuiiuus.DifticiJc  ig  tur crt,di-  coris  nici  dcnunaacioni  paruiftc,  numquamenan 

crre  quxnam  z&^o  i'la  flr  fiead  quiddanda,  quam  ex  mandato  nafatur  condiftio ,  vc  neqnees  coi»> 

llicS  .nitd.^ndam  clTcpropicr  poEnitcntiam  ciqui  trac^u  vllo nnmiinto.oui  iitbonx fidcicuiufinodl 

dedit :  adde  quod  etiamli  kiuui  hicmanumiftus  cft  mandatum ,  cum  lamcn  omnes  condi&ionot 

lionfiiiflrcobpoDmceniiam»deqaacenioiacnse£-  fimftiidK.'diftinguitquidemtulia*ms,aniaftaaIi- 

61 1^100»  doiunua,  adhuc  tamen  maneiccjeinas  ^aacin&  factic  intcijidandc  numuniflioois ,  an 

nnUi^ 
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^ j yriapioliibido ittanomictendi Ta fiicrat i  mota'i potuit.raali  igitarnoftri,  vt  lcg-in  illara 

meOPtoturatore,  qainuttain  in  cani  tem  roanda-  ciim huc noftro concilient  rcr]'ondcnt ibi  cra(f>a- 

ttun  vcciale^roehabcbat ,  fcd  generale tantutn  ri  decontra>Slunominato,  luc  vcibde  cuntra^ 

'^Biiia^^poteftiaie  noneijiccbac,  {pecialc  voiuntatcm  innominato  ,in  qao  non  etiam  in  lilo  lic  locus  ptrni. 

Tneam  reuocare  ,  nifi  et  tam  iufta  caufa ,  vt  credi  tentix,  nam  &:  hic  .igiuir  dc  comradu  nominato, 

BofI^merirciuiflcnifui(Iereuocaturum.Sed  Hcgo  idcl>,mandaciytcunlUtcxii  l.fib»mmmt  icdde- 

'  WMHtWA|>iioieineaToluntate,ptohibuiircm  ti>  boeront  dicereegi ini. I.  tpu^nm  de  conmdui»- 

l»i  manomilTionem  ,  non  dubitarec  liiliinus  quin  reuocnbili ,  in  !ioc  auccm  §  vt  Si  in  d  l  fibominem  dc 

«WUltraodo &  tndiiUni^^  daii  m:hi  contra  ccde-  comtat^tu  rcuucabili,quamuis  nommato.  Scdaa 

]Kiiet«ftioninidati.adid  qiiod  mca  interelTet,riue  non  cadit  hoc genuseontradus  in fpedem contni* 

jiAiniCUlGynpiohibcndihabuiircmaliquam.n-  ^us  innomina.i  dt  vt  fuiet  ciim  Ao  tibi  ^tuutn 

',iw noUam ,  c&ro  mandatumiu  cx  eorum  conua-  ineum,vteum  maaumuca>:  Hoc  enimcft  quod  in- 

Aoum  genereqai&!^noaiin«ri(inc,tenocarttt^  terpieces noHritntelligefenon  potuntmr, tic quod 

mcnpofluncrcousomnilius  intcgriSjquiaicsinfo-  nemocxplicat. Diccnd  :m  cftnon  cilccontradum 

limroandaatisgiatiamiadkumeliyvcduimusadi-  ii«yf/M«f  iedMMnfow/KMfquiaqiiodatc  tacien^ 

niiium h^iutk0sexi.rcA^ J»/?ir.tf(f fR«m£tr. adc& vc  dttmeA,vieEftlittcircait!am ipiam tem  quamtibi 

jMcninmiiiiM&fic ,  obid quod  fa^lum  Ht ,  poft  dedi,&cuiceiwlilegemdix(nec  ctug|catin,ic4 

.oxciBAum  pet  reuocationemmandacum,quoties  mca,ciimidiocerii9iagerecoT,vctuexcocontia!« 

jdqood fadumcfl ,  ]  ro nnllo  &non &Ao habcri  dunon  locupletaterit,  nec  aliam  ob  caufam  (cc- 

foteStlftrtTlji.anrmu>itr4ndiii.^.ptn.(!rl.fim4»i^^-  uummeum  acciperes, quamvcedmanamtctetes, 

ftm  ^yinfr.eed  iU.itt.]  loc  tnim  ;  J  icmit'  i  r  [>,  vt  cx-  ncmo enim  locuplettor ntcxco  quod  libcrtum  ac- 

clndamliu^iccilum  dc  quo  .-igmu:: ,  c!c  Iliuo  ats  v^aiCiucntl.ntT:iopr4d9tfiitb.f.t.iitrtgulm.  Acqui 

jMniniflb  poftmeamptohibitionem :  qniaman-  contiadtium  innominatoramomniamnaturaiUa 

dici  liuitT;  rruocatio  faccre  ron  potcft  inutilcni  cft,  &:  cfTe  dcbcr ,  vt  eximplemento  cinsqui  prior 

jffapumidioncm,  ]U2 nihilominus inucpitur f.i«^a  dat  vel lacir,locupictior hat is qaiacdpit,aut qui a- 

Idomtno. qntanecreuocariohccdotninmm ted-  iiqnid iniiiamvriutacem  fieri paritur,n«mnecalin 

dercmihi  potuic,  quod  pcrtrad  tioncm  fcrui  i  mc  rationetencturfiue  condidbione,  fmeadl-ionepfx- 

abfcedcratjnouaquc  in  camrcmrctroctadiuonco-  fciiptisvetbis,quamquiaaEquumnonlit  fieticum 

fmedcxtitckiteig.f  fi^iidtdtrithifr.itJ^iM.LA  exaliauitaftuta  locnpleriorem  t  qo«vntcaratio 

tmftkfH^fufr.depail.  Iii  coquc  diftcrc  hic  fjiccics  fuic  induccndarum  conJiifli  inum  omniiim  l.Ji& 

abilla  qoam  tradat  Paulus in  l.pdttr  xt.  i»fi,dtm4-  mt  & XUtum^ifafdtrAjaftitti.n*t>tr*luart\.&lftiq* 

mm.fitidi&.dt  icmo ,  quem  fiUasfamilias  pcxiniilu  jN^M»M.ijidMlfmmfMr(Mit5. 

'ttinidmp«Crb«  deinde  poft  muTitain  a  pancvo-  mng4iQ6Jttegul.air.  Cumigiturcx eo  contra£b| 

,'dntatetn,imnumi(erit,qucm  Paulusidcolibcrum  qaotibiStichum  (crunm  meumdcdi,  vteumma'* 

.'Cfle  negat ,  quud  a  patrc  ipfo  manumiilus  vidcti  numittere$,nullumtibicommodumpcainiaritmi 

Bonpoflit ,  cuiustamen  vetdletuosfuic  nonfilij,  acceflenc,confequenseft,  VC  contradushicinno* 

dcniqv:c- quod  b  nrn  domino , noncx domini  vo-  minatus  dicinon  poflit,  nequerutfum  alioquim 

luntatc  nunumilii-.s  iit :  at  nos  eum  caliim  tradia-  mandaci  nominc  ccnfcti ,  ncc  dctiique  aham  mihi 

inns ,  quo  ta£iAns  per  tfaditionero  meam  domi-  contra  tc  a£lionem  pareceqnimmandari.nonqui'* 

niis  (cr.Mim  mamimiteris ,  iam  fadlum  tuum  liccc  drm  i!Io  cafu  quo  Stichum  non  manumsfrris,  cum 

jneusptimumfuciicqundvcrba  ilia  luliani  dc-  hatipfoiutcltbcrcxconflirutione  DmoturaMar- 

snon(banCfr/iir«v(Mpri«rird^itii jVrim/f acproitt.  ci  AeCommodi «d Aufidium  ViABrinum , vcrcit* 

de  quon.;!I.iniihi  -.n  f.  runmipfum  iar.;  libcruma-  ptumcft  in  hoc  i.  pariuscnim  acccptacft  iUacon* 

^o  poiTu  compcicie,  n^gmconcta  «c ,  aiia quam  lUcutio,&:  protradta  ad  leruos  quoquc  donatos  Lu 

inandati  proptrr  rhiocatkm§lfiRr;vtttteindetnn^  C.fi  mjmip.  ttd  fiitr.  tiSm  Arxoniequenter  ad  datoe 

prcftet.tiia  fcilicct  r..t  onc  ,  qiKKlncn  Jtbiieris  quoqucea  lc";e  vc  manumitrantur,  ne  ahoquimc- 

iciens  reuocif am  mcam  voluntatcm ,  cum  manu-  hor fit  coadicionudi  mandatatij ,  quim  donatarij» 

xnittere.qucm  tibidedenmitihpc  foliim ,  vceum  aurdccetiorferui  dati ,  qu^donari  ealegevt  m«p 

snanumittetcs.  cum  nundatotl^^iiDc  non  niii  mea  mimitcanir.,  nullo  ecam  adicdlo  rrmporc  intra 

gratiaf7idlumc(rcr,cuius  cnm  iitintrat  Mntobene-  quod  manumitti  dcbuetit/.»ltf«ii^tf.j|  ^cdiilofolo 

fidoafiici  homincm,i.ymrii»M^fg«7.i«^.(<</<rii.«  c.ifu  quo  manumiicris  Cbnaia  iiieam^l)tttiia|en|» 

ptrr.  quamuis pcr conleqiKnrias  ctiituraaintetei^  &  poft meam prohibirioneai|i//bdmiir(m. Hisni* 

fcr,cxpollfi(fiopropteilib<:ttum  ,  qtiemtibiexea  mirumtot  tationibus  viilos  cogot  diccre,tonsf9 

manuniii]i!>nc acquiliturus ctas,(cd  non  tolcnc  at,  hunc    Tiiboniant  cflc  exiftimantis  per  fununam 

feiidi,  qiiaenon  fluntnifi  pet  confequeiitias i.  i.  L  iuris  impcririam, fpccicmhancpcrtmereadtiad»- 

^tddiiiturj.vfr.deauthcr.unar.  Aliud  crgo  diccn-  tum  hnius  Tit.dtcotidiiJior.e  eb  (dufimdati  ctuft  ntm 

dumfiuilct,  inalioquolibct  contta&u  «  Quinon  jtfuts,  Cc  fimilemefle  Diaccrdcntibus  &  fcqucniiT 

ibiflcc  tcuocabt!is,potafi  fcntum metomlisf^*  bus,iiR^qBibttia^Stiir«ed>ndi^ione  comffes^ 

'Sliflcni, vr  iiura  cc rtum  tcinpus  nianumittcrc-  poll  pocnitcntiam ex  contraftu innominatb.atque 

"te  prseccpiflcm ,  &  poftea  mutaflira  volunuicm  ita  coofandentis  contraaum  mandari ,  cum  conr 

tunihiiominib  manumirtac.«,vcin rpecieLfv^  ttaMbflCKRll^^  prstextu 

mB*x$d,tiJllinLexpeTt.yhi  cuin  quxtereraranali-  qood  vterqoe«;pCBnittntiam  fit  rcuocabilis  r^ 

quam eo nominca(aionemcdniratchabcrcm,rfr-  adhuc intcgra. l!!iwmwianinOT a^e^ 

l^ndit  Papinianusacl'onem  cx  vcndito  pcr  fenil  condidHoneni  hoc  caiudedeiic.%iafieiliocco»- 

WUininiifioncm ,  etiam  mutaw  venditoris  volun-  t  radu  competentem,quomodo  Utipferat  in  L  J. f . 

tate,fii£laracuanui(rc  :  niinirum  quia  non (icuti  fedfttibiinfiHftif.\hid]ximiUt{cdi&iotmn6p^^ 

aandanioi  adoutum  &  atbitriuinuiandaniis ,  iu  citcr,nccffl^,fi.modb  intelligasdeaaioMi^m- 

^  Tcndirionidi^.volnntate  Tcadicocisini;  duitxd^wmfilmm  qoam^^iaia  iteroovnyia 
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Hixit  CK  cor.tt  A-hi  Do  vt  t-ci.v«,  vd  cx  alio  vHo  in-  da  «juafi  cauf:i  iion  fccuu ,  non  qu.ifi  cx  pcrniten'^ 

norriiiato  luici  viK]ur.rn  pnficrncquc  audrntior  lia.  Tcrtio  qnod  fir  intficat  fiio  morc  Tnbonianui, 

i'u'n  Accusfius  otiiquxnam  liarcadiio  Iit  diccrc  au-  cum  iulo<iaiiuifipaenuuerUiHmquitr*dtdti  y^fuftr 

fus non  cft.ic J  a-jJacior  B  irtolus.&  poft cuni  cxtc-  hoc  tum  urtiorMtnt,&fumt  mdnutntffits.  Vnain  cnim 

ri  ,cx  quihus  nc:i  <)  dubicat,  qum  dc  condi«fVionc  diinuxat  pcrfbnamdcJignat,  qii  'fi  idcm  fit,qui& 

ob  cnil.in)  dati  locus  hic  intcll ;gi  dcbcac.  Hoc  vc-  trailidic,&'  ccrrioratus  f'uit,&  nunumiilus.cLi-n  la- 

j\»  cl\  quod  noi  impugiianvjs.Sciucnti.T  cniin  §.rc-  mcn  dc  iiibus  diucrfis  pcrfonis  intel  <igat,alu  niin- 

tincmus,  dmninododcaitionc  inandati iiuclliga-  bucpcrfonacftcius  qni  tradidic ,  aliacius  qui  ccr- 

turexrf  IjiUminvK,  atiqu.i.uncq  -cbaifolus,  nc-  tiorotus^aliaciusqni  manumiflusfuu  ,  acpromdc 

qucalius  qiiifquam  pro  ijartolo,  aui  Tiibomano  ficdcbuciatloqui  Tribonianu$/if<r;»i/Hmf  tum  qui 

rcfpoiidct^iMnj^c  l ftifiit  alicut  i^.^.  i.«i./ir.quiIo-  tridtiit,& fuftrbot  [qux  tamcn  locutio  vidcquam 

cuscandcin  fcic  ipccicm  tiacl.it ,  &  cxpanucnti.-i  in(ulcn$,&  tam  inulitataprudcntibus  nodris  quitn 

dat  aciioncni  sv.J  j.i:i  non  condivtio'»c:Tiiboniani  Tnboniano  familiarisjww  tjui  atctpit  (trti»rdueru,& 

Ycro  manu  in  bocy.produntfcic  omnia  contcxtus  futrit  ferum  tnd/mmffus,   Longc  ajitcr&  elcga.ntiiu 

vciba.Iiliidpnn  u  quod  V  IjMami  ficloquitiiryl/if-  JuIianusnoIki  candcmtradtansfpccicm,nUiqu6d 

Kutn/j^y  t>.tiitdtrit  proeo  quoddiccrc  voluit  &  dc-  incricatiorcm  propteradmixram  perfonam  procu- 

bnit  /ifruiim  qnis  dtdtrit,  vc  md.l.fi  l.'mti.tm&d.l.hec  i.uofis  ind.lfihoinmaii.  Dtniquc  quod  ita  loqni  mr 

jfiJ f  19  ^  ft  luu £c  lertt  dt  di;:At.  vt    irallationcm  do-  att*inen  tcii»  prcpttr  pcenitenlidm  cempcttt  tt  <ju%  dedit. 

inini)  fip,niUcarcc ,  qux  pcr  d.uionem  fic  non  pct  nam  cumdidto  AttAmtnin  aducifatiiu  ,  n.hil  ta- 

traduioncmi<./.K«iJP/rfmttr;l4f4  lO-^.dt  rtgul.tur,d.l.  incn  cU  inprxccdcntibus,cui  aducric  UMmopro:- 

vhtai-tcm  •jy%.vlt.  dtvnh.obltg.  traditiocnim  fob  1$  icdciuuomni.ico  fcicbant Tiibo  .ianuiti , vt  hoc 

poriLirionis  t;a 'II  itio  cft,noti  ctiiiu  dominij /.1.^  ipfum  fiibiiccrct ,  potiiilque  dcbucrat  pro  attdratn 

j.dttii.tmpt  niiipci  confcqucntias.ciim  domimum  Icribcrc  tdtit  aut  quii  aliud  fimijc ,  pcr  quod  hanc 

(<  y  t'ptictasa  polfcnionc  Icparari  non  potcli/.en;  fcntcnriam  fupcnori  conlcqucnccni  cilc  appa.tc- 

fyiof»!!.^  i  cod.Lirudttio  2o.de ai(]Hir.rer.de>iiiii.l.pro-  ictriicquc ruifus  vcrjmcll ,  condidiontm  dc  qua 

curaior  H.Cdt  *(quir  ptff.  Porrodommiiim  quod  iii  iu  totah.ic  lcgcagititr.competcrcci  qui  dc^it  ,i'cd 

hoc  rano  ia.uuimittci.dohabui ,  tfinll.icum  c(Ic  i  a^ilioncmmaiKlati.vt  probauimiis  ,ncc  dcnique.-i- 

irciii  it-o»inino;iccclUcll  1  vt  ni.inumittcrc cum  clioncm  mandati  con  pctctc  proptcrpornucntu, 

po  »••:,    V.  ro  ita  1  tibonianum  f^nfiilcappaict  cx  vtlii-cfitcaulapioxinia,&immcdiata  conccdcn- 

eo  qut>d  in  imc  «.lic  loqniciu  (ompftit  ei  qut  dtdtt  tLtavliunisinandati,  fcd  proptermanumilTioncm 

iion  au(C'i'  (iijutirjdidtt,  (cd  pniijmhiit  Tiibonia-  flulam  poft  purnircntiain,  ccrtc  quod  fcquitur  ia 

nu  d4*idi  &  tTddendt  vcrba  confundcrc,  &  ignofcj  verf  PUne  rerifnnum  tH  ,Cns  qui  Icruum  acccpk, 

facilc,  iuui>:  i-ai  iJ  ita  locucus  til  in  d.lfi  quualutii  vt  ciun  manumitierct,non  manum)f;rit,fuccedcrc 

^  i.  Dcpdcquodad  iit  vtab  tointrd  (trtutnttmpus  collitucioncin  ,ficcrcqucliberum,n nondum pcc- 

^jMHWMiffftrfw.i^ibdcnimhac  partc  rcfcn  an  adic-  nircatcum,qui  dcdu:cft  cnim  hoc  cafu  locus  con- 

^himfit  ccrtum  i-pusadmamimirtcdum  Stahum  fticutioni  Diuoium  Marci  &  Commodiad  Aufi- 

rccnc.iiuc  manumillioncm  fccu..am  j  rcpcnas,  fi-  dium  Viclorinum.quiafetuoluolvgcmdixitis.qui 

wc  noii  fccuciii»  ,  fcd  lancum  an  manum;lfioncm  dcditcum  vtmanumittcretur  n<inalicrio,  vtdixi- 

rtrnitcncia  &  ptrnitcrnx  cenioratio  prarccircrit  mui  z6  d.^.fedfittbt  dcdtro.  Sed  tamcn  hancipfam 

ann(>n,vtconllatcx  /.1  &  pJt  .C.ft  mamip.  ttafutr.a-  clau(ulam  TiiboniaiuquoqueeIIc,vt  patert,.ippa- 

htn  <I./yjfcj»(;nff«,Iicctvidcaturconftitu(ici  cum  ca-  rct  criamcxco,  quodita  loquitut.yi  Wff«i«4nnm;/if, 

fiimcxpicnimdcfignanc.quovcnditiiscirctfcrujs  qiiafiin  praiccdcntibus  dcfignaca  clfct  pcrfona  c- 

ca  it  "p  vt  intra  ccrtum  tcmpus  manumictctctur  /.j.  ius ,  qui  (cnnim  manumittcndum  accepcrat ,  cuin 

vifqutfintmAnHm.ailtbertjp*rueri.l.ftruum'6^.iAtiur.  tanun  piA-ccdcn  1.1  omnia  verba  ..diua  tradtdtrtt^ 

tAttOii.  Scd  quemadmodiimca  conftitutio  tam  fi-  pooittutrit ,  certiorjntrtt  dc  co  folo  fiiit  qtii  fcruum 

uorabdis  ad  ictuqs  donatos  protricla  cft ,  licc:  di  dcdit ,  dc  quo  &  pofticma  illa  immcdi.ut;  prxcc- 

vcnditis  MntuTilocutafuiirct ,  d.l.i.ni  &  ad  itlum  dcnciaf«»;/>^f;/«  qui  dedtt,  dc  illo  aiucin  qui  acccpic 

cafum  qaonullum  icmpas  facicnda:  mnnuniiftio-  vcmanumictcret .  nihilprorfiis  nifi  pcrintcrpreta- 

nt  prriiitatum  cfict  d.l.v!t.  C.fimanc;i>.ttafi(r.altc;i,  lionemilloriim  vcrborumimpcrfonalitcr,&  palTi- 

tenifus cnim  tacitc  incftr  intciligicur  ftacim  atque  uc  conccprorum  &  futrit  manumifftu  pro  quibiis 

pfffft.ui  libcrcispotciir,  li  nonpraftctut ,  quod  fi-  dcl  ucnc  Tiibonianusfcribcre,  &iHitdu:cn  mattu- 

nnihcanfveiba  illai/./.  vlt.ad  hbtrtatnu qua pr  ftari  w.j/cT/f,.r  accomudjtt-po(]ctnuncfubiiccrc.P/(i>jrjf 

pj/Hif  .ncccnimtam  cito  ficri  (cmpcr  mannirnllio  r,oii:anuiv.ifit, lAto  auccm  non  tcquiriturccrtioratio 

potcft,  cu:m  lic  ncccflaria  piacfcntia doir.ini  ni,.:ui-  p£t'n:tcniij:,2d  impc  iicndam  libertatcm  &  potc- 

jnitf cntis  lctui.qui  ir.auunuttiiur ,  &  pr.Tioris  altc-  l\at. m  kgi?  ac  conltuutionis ,  vt  bcnc  hic  notant 

riufvcm.v  ifir.itus.tpud  qucmficti  pofiit,  qv'.ii]iic  A. ciu- :us  &  Bartolus  cx/.^.iii/r.^cffy/w.  »f4w«w.rfd//- 

lcgis  liabcar  actf or.cm/. i  &].fupr.d( cffic.  Vroio'  f.  c-  htr:.jcriun,<\\i  a  lex  lcmpcr  ccrra  eft ,  vt  ait  baitolus, 

S.ylt  mf.h.KU<it  A\\3LC\\^e  fpcciescll.dcquadixin  iis  Sc vcic cx  l.itim  qittdamio.^.  <juod diittur ,  fcd  meliijs 

jHiyi.fidfiiiutdcdetofuprhectit.   Vbi  di  <inguitur  cx  l.Tcr.tie^i^.fU  ,iajuir  hered.  dccuius  Itntcntia  fcii- 

an  nunLui.:ilieiM  taticnd.c  ccrtu:n  icm.  us  i-i.i:h-  ffi:ii\is Uif.i.Coi:ud.caf.io. 
Xiiiv  fii  ncwtiCjCum  tiaclacurdc  condicihoncdan- 

z  f  Item  fi  quis  dedcrir  Titio  dccem,vt  icruum  emat,&  manumitt.it,dcin- 
dc  ptcmteaf.ii  quidcm  nondum  cmptus  cll,  po:nitentia  dabit  eondidionem,  (i 
hoc  ci  manilcrtum  tcccrit ,  nc  (i  poltca  cmat ,  damno  adficiatui :  fi  vero  iam  fit 
cmptusjpccnitcntia  non  facit  iniuriain  ci,<]ui  redcmit :  fcd  pro  deccm ,  qux  ac- 

cepit, 
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cepit ,  ipfum  fcruum ,  qucm  cmit ,  rcfticuct.aut  Ci  antc  dcccfliflre "  proponatur, 
niJijl  pracftabic ,  fi  modo  pcr  cura  fa<flum  non  eft.  Quod  i\ fugic,  nec  culpa cius 
CGntigic,qui  rcdcmit^^rnihil  prxftabit.  Planc rcpromiitcre  eumo^rtet',iiia 
j^ceftatem  iuam  peruenef iCyieilicutuium. 

dUctlk  «4  «laeii&iBltfaam,  qqinta  necedtfi* 

' t/frf %' TtiTttHr ^ujtAderif*  fuentadtocumprecinm,anquanta  a  Ipnrtrmdu- 

taxacptectj.Nccnufus  vidcoqiia  lutis  laciunc  hqo 

Hic  qnoqiK  (.Tribcniaaiccrte  eft,Tt  &  ccceia  diftmdiotiilinic ,  nam  quod  tioc  poftctiotc  cafa 

•ttlrfaqosci^quunror  adfinem  vfquc legts,  in  eo-  ait,  mcpeciiniam  dedillc  magi^  tuigtana,  quam 

^micoun  enore  veriatur  Tiibonianus,  vt  putct^ii  mei>  noa  toiiit  adionem  mandati ,  quatenus  me4 

4Kdcroabl4Mrintn.fininMeims,&iD«Baaijc^  intefciMcproeapanepiccij.qtMni  nieztneape- 

tas.contradum  cfTc  innomtnatum  do  vt  facias ,  ex  cunia  folucris ,  nam  &  mandatum  perinde  confi- 

2uoproinclciiaictpoiIitcondid:oiimcp4cniceac»  ibc^mcagiatiatiac&tua  ,  atqueli  vei  mea  tan- 

lepriurqtiliB  etiiasHur poilqnimemeiiSt&tti'  |jbn,TelmeaA:alteniis,quamquai(iiivetnmim** 

rci]i.i:n  in  inumitt.-\s,cu    tamcn  h  c  quoquc  COH*  nus,hiccotus  contra<fltis  vidvtur  f-€his  mca  gra*  • 

aaohisnon  alius  iit  quim  mandati ,    cx  quo  noB.  tia  ^  &  ieiui  huius ,  quem  mandaui  tibi  emenduma 

«lia         maAdad  t^lio  nafiEt  poteft,  non  eciam '  mea  quidem  grati3,Tt  (eraura  illnmStichum  quem 

tmi&H^  y  fiue  pio  dccem  agere  quis  velic,  ante-  diligcbam  [Je  Sti;  ho  cnim  aut  alio  indiuiduo  po- 

qti jm  fetruus  etnptus  iit .  iiue  pro  icioo  ipfo  iam  nendus  caliis eft ,  non  de  (eiuo  in  genere,  [vt  mald 

eoipto  ,(cdnonaum  ipanumtflb ,  vicontiatex/.jE  Tribonianusponit]in  quemnulia  cadeieaKedio 

fncnrdtgrtm  %4.vltm.&Lftq.  l.fiiaaiUifim  15.  LiMir  poted]  tanto  bcnci)doafficeiem>n  exmeapec»'-. 

UU^MtS.S .vlt  l.ft  quii  dlKKf  ij.  $.!.  /.  (]ui  ntgatu  114.  nia  &  cmi  6c  confoqui  lincttatcm  poiTc^  gratiaan- 

fkj&hgiit.ftq. Mnii.L  fi  bmuttm  ^o.  tif  tn*>id<u.  hinc  tem  ipiius,  vt  benefiao  mco  & mcc pccumzliber* 

dMCfMioinnes  incetpreces,quod  vtBanolus  iateoii  ntem  confeqaemnif  *  fi>I6mqae  mandamm  illnd 

fiimu$in»r.iftatu de cotradhbu? innominatis  ,qna  excipitar,quodtuatan(iim  gratiafic.  qniaconfi- 

fola  laiiooe  mouetuiillc ,  tc  contta^m  Iiunc  di.<  lium  magis  cil,quammandatum,ide6que  ncc  ub« 

caciiMmntaainn,qnamaii  noadaiMiem,poft  Ac*  liguoriomiLijywMwiif.ilhidian^ciedibileeftidc-' 

euifiura vocaie  procuratorcm  Oi^m  qui  fcruumc-  ccptu  riiboni.aniicxcoquodcontra<ft'ishicman- 

mil^aeccaincnadiiipradi^Vaslcges  quicquamcc-  datieomodoconceptiquimhoc/.iJonitur>^iozi.< 

^mlat,  tpm  dicnmeie  mandamm ,  [vt  nec  prb-^  vA  accedcteTideatnrad  ooncnftnmdi  «r/lmarifr- 

MBtmc  ccrcd  quifquam  cilc  pot^   fme  mandjto  nominaium,&  cx  quo  nafci  condidio  folcc,(iuee]( 

l\.C.iefrkv4tJLy%^fifirtemJk^.']\\\&t^oii ia-  ptxmtcntia ,ilttecx  eo  quod  caufa  non  lit  fccun  L 

letui  iwtbeie  contcadum  hunc  (imilatndiiiem  ali^  att$mik^SMtkmi»  uf.di frtl(.rtf.vtTb.iiw\<\ue  a^' 

Juam  cniu  nv  ndato,ncq.icid  tamai indiftinA^»  ^|iimfcriptisTCifais  ficanfiiiecntanoniii,  noi^ 

dit.i  dcmam,inquit,(idatinnnrverumprccium  tamen  cx foia poenitenria, Tt oftcndimiis in pic^^e» 

iciui,vtcmcrcturCScmanu:nitccictur,nonetiamii  dcntibus,  item  exeoquodin  contraAu  mandatf 

MBiduncaxatpiecij :  &  umcn  co  cadi  quohabcaf  perindc locus eft pcBnicenci;.atquc  m  conna^do 

hic  contraflus  omnimodam,vt  loquitur,  (imihtu-  vtfacias./  /I prri  rtonrtmttntrMdt  u.ipo/  / Ji quu  dluui 

dinem  cum  mand.ito ,  vult  fiaitoius  poft  Accuc-  U.finMnd4^tm  lytnfi.msttddt.  fcdnon  tamca 

fiumpo4le«|;icaeldidioaeoir«ofiMi,&quidem  9dcwidemfioem,hoceli,adinducendamvllo  vn- 

quod  -.njgiscii  ,  non  ad  pccaniam  dat.im  in  em-  quam  cafucondidlioncm,  fanc  fi  dedcrimtibidc- 

prioneui  ictui ,  icd  in  ipiom  quoquc  fetuum  em-  ccm,vc  Suchum  tibi emas  Sc  maniimi|^MBt|im^ 

ptam  ex  ea  pccunia  necdum  maiwmt(Tttm :  quod  dem  mandamm,ied  loa  canrikm  gnoHtHfjS^^ 

ccttcdcfcndi  cx  uims  r.nionc  non  poicft ,  rx:ra  ca-  pcrconfcquen$,nonparictmihiaAioncmmanda- 

fiim  l^m/i  fnum  i6.i- Ukrtm,  vbi  diccaius uifiri  4$  q ,  quja  ncc  quicquam  meaintciellc  videiipotefts 

MMliilJmM.iUnd  vei^  longd  miojb admiiti,  qood  qaadecaii&ticccoadiAto tmqnam  oaulanon 

||utolusco  cafu  quo  fuptadixit ,  conctaiShun  liane  cuta  mihi  danda  ctir,  (iuc  noii  cmcris ,  (lue  cmeri^^ 

non  kabctc  omiumodam  funilitudincmcnm  mai>  necdDm  tamcntnanttm)iecis,Eioncnimmagiscoa'* 

dato.pucat  tamen non  cfie  dandam  condiftioaem  dictio,quam  mcndati  > aliavevlla adto  dari poteft 

obcau'amt  ad if:&m  (emnm  cz  pcenitemiaeias»  ei,cniusoihilintcce(l.  Tantamabcft,  vcminihoc  ^ 

quipccnni.ira  dedit.fcd  adfolam  pecuniam,teIiAa  cafulicercdebeatpflBnitcrc,ciimniliilmcaincetlic 

tamcn  ci,qui  pccuniam  acccpit,  pocedaGC  icddcn-  Vidcor  cnim  peamiam  quam  dedi  tibi  taagtatia 

^feiiitm  ,  «eflpcconi3m,ptoataegetic,iieJCina-  noncaottiin  dcdiile .  (edctiamdonade/.  i^ffr^acit* 

acaC^  damno  ,  namciiiu  cx  c.intradlumandad  Ltm  C.d-pq.CMffctit  Ifimuicrcs  x^.cMtrmifdli.imm 

mnqaam  <lecaicondi<^io,vtdixHiMis«annoacon'  acrcir«rm,'i./.<i«M/ii>a.</<rrg!</.i<rr.Sed  &cummea 

iHhieiia  efl>vt  qoanto  magis  acccdttoonccadlii  hic  mceceft.quia  mandatum  aut  mea  tan  c  um ,  aut  mcn 

admm           umo  minuvdctijr  condiflio  exco,  &  tuagratiafaiflumcfryinnonabfurdumcn  pccni- 

mnaco  £uccm  longius iccedir a  coociadu  manda^  tcntix  iocum  daie,  ^  quotcmporc  res  iiircgra ciTo 

ifnnco  magitcon(Hftiedandafit,qoia  0c  piopius  de(iit?^.f r«eWf>)^ubaM«kr.  Atqui  ncmo  nonvf* 

fBC«ditadcontradhiminnominatum:-fcdquisnon  deticninon  cflcintcgram  ,cum  mandauit.bi,  vc 

ij(Bo(cat  libcmer  cot  laaii^uc  enoubus »  quibus  fetutmi  emere»  ,  6c  manuituitaes  ,  ii  iam  emcris 

Tribonianf  andioticasaqa^  aeimpertria ,  8c  cau-  quamois  nondum  aiantnniierii» lamniim (bmifii 

lUB  Aancboiicaremdcdic?  Ecfinec  apud  Tcibo-  emptuseft,queinnonemiires  ,(inoncgomandaA 

nianum  vlla  vidco  vertigia  huius  difhnftionis,  fcm.in  eamque  tem  tibipecuaiamdcdilfi:m.& ta- 

jium  Baxceias  commuuicuui ,  an  pccuou  lao»  iq^apiaoctjgbgnilgp^*^^ 
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pxrnitcnuje,vnde  Bai  toliis  infcrt ,  ciiamU  cx  altcra  detondiS.fHft Vrxfeitim  cum  pofllt  ci  iinputaii,  cur 

partc  aliqniil  urVi  fiiCtuin  fil ,  ad  im;'lcn(lum  con-  non  citiiis  cum  vcl  manumifcrit  vcl  rcddidciu, 

rracJVjm  ii  tafncftnondum  eltpcrfcclum,  cflcnihi-  quamuis  pcr  cum  fadumnonfit.vtfcmusmorcrc» 

lominuslocumpornitcntix  quodccricfalfum  cft,  lur :  ponimuscntmfato  fuo  autaUctius  fadopcr- 

nonminus  in  conrratSkuinnorainato.quim  in  ma-  empium.nonabeo  ipfoquierait  occifum.-quovti- 

dato,ciim  fufticiatomni  cnfuicm  dcfuflecllcmtc-  queca^ii  ncinodiccrer.cum  fuo  fadiolibcrationein 

Bram,&  cccpifle  intcrcflc  illuis  in  cuius  fiaudem  &  Iibi  acquircre  potuUTc  l.fi feruum  <)  i.  wprimip.  &  /. 

hiiuriam confilium mutaiur.vt  diximuj  ad inttiuin  muK vtittmm  ir/J^.rftmt.cW/f^/.Dic.Nihil  impuu- 

hij;t!slcgis,qiiod  nc<;Tribonianusiirgat,cum  hu-  ripotcftci.quiacccptapccunia,  vt  Srichum  cme- 

lusliix  (cntcntir  rationcni  iliam  edtcrt.quia  hoc  rerac  manumittcrct,  ciim  emitpolleamanumimi- 

tjSw  pttnitentia non  faciat  iniuriamci,quircdcmit  rus,  li  modo  non  fucrii  in  raora  manumictendi. 

f  vbi  valde  impiopii^  rtdtmit  pro  tm:t.  Oniniscnim  Proindeii  vcram  iuris  r.irionem  infpicinms  ,  non 

Jcdcmptioemptiocrtlfcuda.Ifdnonvtciflimom-  cfl,quud  condiclioncm  iiuc Stichi  fiuc  pccunie 

^  hlscmpiiorcdcptio]  obeamquecaufam  vclutrc-  aut  mandatiadioncm  vllam  vcrcatur,  fiuc  •viuo 

mcdij  loco  inducit,vt prodecc  quc  a  mc  acccpifti,  Sticho.fiuc  mortuo.nifi  pa-nitcntia  Sc  pcrnjtcntMC 

fciuum  ipfiim  qucm  einin:  mihi  icllituas:  quodiii  ccitioratio  prxccflcrit  cmptioncm  d.l.firtunda^im 

«iflione  quidcm  mandatifacilc admitti pote(l,quia  i^r/r.  mdnddt.  £t  tamcn  dat  in  cum  Tnbonianat 

rion  plutismcaintcrcft,  fcJ  in  condiiflioncnon  i-  condidlioncm  cx  pcenitcntia  cuis  ,  qui  pccut^iaa 

tcm  ,  in  quam nonaliud  vcnirc  folcr,  vtdi.vimus,  dedif,&quidcmadfcruumipfum,inuitaccii^,rt 

quam  quoddatumed,  vt  vcru  iilud  etiani  vcniat,  o(bndimu<:,lurifprudentia.Mcnt6igiturvtfaiiini» 

quod  cx  altera  parteimplctum  fiiit,prorfuj  inaudi-  mam  6c  iniquiflimam  fcntentiam  aliqno  tcmpcra- 

tum,&  abfurdumefl:led&in  priorcci/it  huius  S.  mcnio  Icnirct,adiecitTriboniana$,(i  antcdcccfli- 

cum  dedi  tibi  dcccm  vt  Stichum  craas&manu-  rithicStichus,quamfucritrcflitutus,  nihilpixftaie 

inittasjfi  antcquimcmas  nic  painiteatjicet  vcrum  emptorcm  dcbcrc,li  non&iplcmortiscaularo  pi^- 

eflct  quocTTnbonianus  putat  ,  &  nos  ncgamus  bucrit:  nam  cmptorquietiam viuo  Sticho,  ncque 

dand.immihicx  panitcntiaconditilioncm,incp:a  condrdhonc  ,  ncque  mandati  aclionc  rcncri  dc- 

tamcntftadicc^boilla  fihottimMif.fiHmfutrft ,  led  buit.multominusconucniri  poccft,  poftmortein 

incpiiorralio  quam  fubinngit»w//^fi/?fUfWM/  idmno  Scichi  fuo  fato  defunCh  ;  quamqu.-im  fi  Tribonia- 

^dfiiutur.  Illacnimratio  m  mandafo  boracft  ,  (cd  ncam  Iurilpiudcntia:ii  hacpaicc  pro  vcrahabcrc- 

vt  mc  tibi obligct  adlionccontraria  mandati  d.t.fi  mus,  dillinguendumcflct,  nontantumanmortis 

PidndJffm  \<).inf.mdt!ddt.  non  autem  cum  de  condi-  caulam  cmptor  prxbuilfct  ,verum  ctiam  vtrum  ia 

tliorc  quxritur :  quo  cafu  ccctiQratio  pcrnitcntix  eoicftitucndo.poft  inftitutam  condidlioncm  ,  aut 

ncccirarracft.non  obcamrationem  netu  cx  ptrni-  ialccm  poft  ccttiorationcm  pccnitcncix  moram 

tcncia  damiioadficiatis,fcd  potius  nemihipocni-  cniptot  fcciflct  ,  raoia  cnim  facerct  vt  dcftjntfH 

tcntia  mca  lit  inutilis ,  fi  tu  ex  patte  tua  prius  iiii-  quuquc  Stichi  xftimationcm  praeftarr  cmptor  dc- 

p'cas,quam ftteris  certicratus,  omncscnim  confcn-  bcrct  d.l.in refurttud d.l fi  ftruum  oi.^. y/r.  nijgfl. Lfiijc 

tiuntctiam  in  contiadkibus  innonimatis ,  non  nili  kgdti    &ft(}  itvtTb.ebl  lcquitut, 

icbusonmibusintcgrispocnitcnti^locumcflcpof-  b  Qaodfi fugit ntc culfdtimtoniigit quirtdtmit.  HTc 

fc ,  &  poftquam  cx  vtraquc  partc  implctum  eft,  qnoquc  Tribonianus  valdc  impropnc  fuo  moro 

ncutraex  parceaftinnem compctere , ahoqui pcr-  vocatredemptorem,cum qucmcmptorcm  d:crro 

nitcntiafcmpcr  faccrctiniuriamci,qtii  cx  partefua  dcbucrat,icdcniptorc5enimlongcaliofenfua  pi  u- 

i.iipleuiflct,poftcrior,li  ei  qui  ptior  iiiiplciiir,  darc-  dcntibus  noflris  dicuntur,&  ab  V  Ipiano  ipfo  ,  qui 

tur  ctiam  poft  alteiius  implcmcntura  condidio.  fuiscxmcmis  ali)  xdtficint  in  irtdtmftorts    fuf.  it 

Qucmadmodumnccadiomandaticxpcrnitcntia  rit  findic.  &  tum  quoqiic  cum  dc  concradu  cin- 

compcrcrc  mihi  poccft  concra  te ,  polleaquamfcr*  ptionisicadamus.rcdcmptio  fccund.icmptio  dici- 

uumcx  mandato  mco  cmifti,  vt  imnumitieres,  lur.quali  rr.To o»;rw,nnnquamprima,fcd  rribo- 

quamuisnondummanumif«i$,(imod6manumir-  nianiinfcitiamnonminus  impropnctatcvcrboium 

terc  pir.iius  fis,  ncc  imputari  tibi  quicquam  pollit,  quam  iuris  iuiquitatc  detegi  conucmcns  fuit.  Pla- 

ait  iion  Iv.m  manumiferis.itaque  cum  rationcs  du-  nc  quod  in  hoc  vtrf  fcribitur ,  fi  Scichus  qucm  ex 

bitandi  .id  hunc    multxfint,  vt  conftat  c\  fupe-  mca  pccunia  cmifti ,  fiigerit ,  ncquc  culpa  tua  iil 

iioiibuf,dccidcndi  tamcn«tio  adfcrri  pro  Tiibo-  contigcrit ,  nihil  te  prxllare  dcbcrc,  bonam  ratio- 

nianoconrra  veram  lutifpnidcociam  nullapotcft,  ncm  hjbct,&  tam  apcrtJin ,  vtncquc  moncndum, 

lcquirut      J  Tribonianum,  id  fuilfe  vidcatur,fofcr  cnim  hqc  diftinftio  adhibc- 

*   a   ^Ht yjjn/f/ir«/<"»-RAT.DVB.Vnaquxquere$  riinalicni  feruipoflcfloic,  (iucboniliuc  mal«  fi- 

ijcritdomino.  cuiuscnim  altcnus  pcticuluin  cflc  dcipollcllor  fiicnt,  vt  inl.fibond fidti  ii.fufr.  tod.ilL 

melius,aut  iuftius  poccft ,  quani  doinini /. qudftr-  tit  derti  vtndit.l.itttnfi (um  14.$.  qudttnm  fiip.quoi  met, 

tuitu O.l ftfnm^.C.itpgmr.dil.l  ctntraHm  i^.di rtgul.  Cduf  At  hic cmptor  plus quam  bonx fidci  poflcllbr 

iKr.atquidominium  huiusleruiqucmponimus  dc-  eft,cum  ittfa^his  percmptioncm  vcrcaclicitc  do- 

cciTilIc,antcqudmfucriimanumifli!s,hiitcmptoris  minus,&  cxmcavoluntatclxct  cx  mcapecuniae- 

qui  cumlibicmitnonillius  qiii  pccuniamdcd;f,vt  nizmd.l.t.&  tot.tit.C.fi(}uu dlttr.vtlfibi  nihilcrgoeft 

«incrctur,ciim  cmeiitcum  non  (olum  luo  normne,  quod  ci  poflit  imputJti  i5c  propcer  quod  tcncri  de- 

qu6dfjfHccrct,  fedctiam  quod  magiscft,  cxfua  bcatdclugaferuiproprij.ctiamfi  miniisdilt^cnrec 

pccunia/.  t.C" ftr tot.tit.C.fi quii dlttr.vel fib.Peiicalo  in  co  cuftodicndo  vcrfatus  lit  •  nili  ponas  iagiHe 

igicuriplius  moriuumcum  cllc  ncccllccft.acpro-  poftlitcmcontcftatam  dc  condiicionc.quain  con- 

indedcfundo  qnoquciplceandem  durarecondi-  iraeumdatTtibonianus:dcbuitcniniabeotcm- 

ftioncm  fdtcm  arftimitionis  fcrui ,  quim  viuo  co  pocc  prolpiccrc  futurum ,  vt  ad  cius  tcftiiutioncm 

corpoiiiipliiis  d.indam  Tribonianu$putaiiit4rf./.  quandoquc  condemnarcturex  Tnbomanca  lurif- 

^i.ff(dfitiiiimf.quifttmifuir.bH('uJ  innfurtiUM  i.trfi.  pcudenai,  &c  ideq  maioicm  ia  co  fcruo  cuftodica- 

dodi- 
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Jiligcnriam  prsftjrc,  fccundum diftindioncs  cuniadatacft.adrcruumemcndum,  &:manumit- 
pofiras \nn.fi  bcnsfidei  Ex  hoc  porro  ht  ranto  apcr-  tcndum,  tcncatur  condiitionc  ob  pccnitcncfam  e- 
tius,  quod  iam  monuimus  maia  Tiibonianam  ius  qiii  dedit,  ctiainfi  poemtentiam  emptio  fcfui 
qiueftioncm  lunc  concipcrc  de  feruo  cmcndo  in  prxccflcrit ,  illud  ctiam  codcm  crrorc  ficri  ncceflc 
^hcve.cum  dcbucritconcipi  dcSticlio.aut  Para-  cft,quomodoPauiu$loquiturin/.c^rxrfi««r/ii,.$. 
philo  in  fpecic.non  (blum  quod  in  rctuumgcncii-  i.fuprJc rei  vtnitc.  vt  fi  fcruuj  hic  fugerit ,  idcoque 
ccriuiiptum,nullapoflitcadcrcadfcaio  ,  proptcr  nccrcftitui  pcr  condi<5tioncmpofllr,faltcmrepro- 
^uam  manumitti  eum  qui$  dcfidcrcc ,  vt  diximus,  hiiflionc  oneretur  cmptor.qui  i  rcftituendi  neceP- 
fedctiam  qitu  fiaAam  cirecde  hominc  m gencrtf  fitatcliberatur.  Dcpolitarijaliaratio  c(k,dcquotit 
emcndo,poirct  imi)Utaricmptoci,cur  fugitiuumc-  dlfifitt,  non  quuduriui  adftringciiiisfit  procura- 
iniftet,&ideoadhibcndaciretaliadiftin<itio,anfu-'  tor,de  quo  hicagiiur,  cumetiam  dcleuininu  cul- 
«itiuiim  fcicm  cmiirct.ah  ignoranj,& rurfuin  tn  a-  patcncatur/J/)rflf«r4r#rf  i j.C.»WBi«r.  quani  depo- 
fiquam  habcret  atlionem,eo  noniinc  contri  vcn-  ijtarius  qui  non  tenetur.nifi  dc  dolo  ,  Sc  lata  culpA 
ditorcm.an  nullani,vt  co  cafn  quo  haberc:,  faltem  fi  nonaliud  conuenerit  Lt.C.d^ifJiil.l.coniradiu  dt 
ccderc  ac  praeliarc  iUam  cogcrctur  ex  reg.  l.  quoi  dt-  rtgul.iur.  [poniraus  enim  nuliam  cmptoris  culpairt 
ktturyM/finMfi:depe(uU.tncrtditern\i.tmfn.  dtmia.    in  lerui  fuga  intcruemftc ,  nc  quidem  lcuiflimam, 

3uonim  omnium  nihil  dicipoteft,cii:n  a»ihim  fiiit  luli  fortc  imputarc  pro  culpa  quis  vclit  aduerfarij 
e  Sricho  aut  Ptniphiio  cmcndo,  fibi  naniquc  im-  pccDiccntiam  voluntariam ,  quod  cflct  ridiculuml 
|»uteti$qui  ptcimiamdcdit,  vthicveliilecmere-  fed  quiadepofitariusde  folo  tcncturdoio  ,&  l.iia 
tut ,ncc  prius  diligcnttor fiiit  in  inquucndo  qualis  culpa.vt  diximusjiic  vero cmptor  cx  Tnbonianca 
illcdfet  Scquifur,  lunfprudentia  ob  folam  dantis  pocnitcntiam  te- 

c  PUne  rtpromuterttumtptrttt.  Rat.dvi.Noi1  ncturcondi6lionc,tamctfinullapcnitu$cu!paeiiii 
eftonerandiurepromiflionci$  ,  qui  nuHaaiaione  intcruencritinniandatoimplcndo.Erjo&quam- 
'    eonacniri  potcft ,  aliuqui  fiipcniacua  eflct  cautio,    uis  citta  vllatu  ipfiu$  culpam  fcruu$  fiigcrit.repro-» 
qua  tsmcnoncMrinemo debet  /.  hnfiipuldtit  i\.  §.    milllonc  t.imcneum oncrari  xquum  cft,  dceo  fer^' 
.    i.tK^.vt l(^4t.feru4nd.  auf.  t4ue4t.  Non  loiuai  fi  latif-    uo  fi  iii  potcftatem  fuam  quandoquc  pcrucneriti 
datio  petatur.cura  non  uni  facileiicinucnircfide^    rc'^'ti^cndo,vtrcpromiflio  illAincenmmprocarc- 
iniyonml.i.i.fedfidHbtttmrfupr.diiudu.  fcdctiamfi    ftitutione.qua:  vi  condiftionisfacicndae(lit  fi  fcr-. 
^  tiueU  camio  qux  rcpiomiflione  contenta  cfti  fo-    uus  nort  fugiirct:malc vcto  Bartoluj  Accurfium  rc-' 
let,quxqucfola  in  diibio  cautioni* nominc  fignifi-    prchfndit,  m eo qu6d  cmptorem  hunc  vocar pro-^ 
catur  /.  4.  C.de  vcrb.figmfic.l.  pjila  conutntd  Ti.infii  dt    curatorcm.cius  aui  dcdit  pecuniam  ad  cmenduni 
rtrbfigaific  Ifidicium  ^6.detui{i.E(^einm  ctiam  onus    fcruum.quafi  nulium  hic  fir  mandatum,quod  noi 
«liquoJ  nudc  rcpromiflionis  l.\.inprmip.fupr.  Vn-    cflc  probaiiimus  <  ncc  timcn  valdc  rccedic  a  rc- 
dc eft,q  uod  fi  finc dolo  malo  rcra  pcncs  tc  dcpofi-    Iponfione  Accurfij,cum  air.cmptorem  hunc » licdt 
tam  am  ifeiis,  nonfoliim  dcpofiunontcncris ,  fcd    veicprocuratornon  (it  .cfle  tamcn  procuratori  fi- 
nequc  caucrc  &  tepromittere  dcbcs ,  fi  dcpreheu-    milem,  quia&  contradus  hic.quamuis  (itiiinomi- 
4leriseam  rcddi ,  quankis  fi  ad  tc  itcrum  pcrucnc-    natus ,  mandato  camcn  fimijlimus  eft:  faccti pro- 
,   rit,depofiti  tencaris  /./yu»<io  j/j/.itpfl/^Qiuntorai-    culdubio,&fuauicer.Quid  cnimporeftfimiliuscflei 
tiusig  currcpromiflionconcranduscfthicdc  quo    nundato.quim  mandauimipfumfSi  tamcnfimiies 

•  agimus,eius  fcrui  nominc  cuiui  dominus  cft.li  nec  dici  poteft,quod  idem  cfc,  maJe  dciiiquc  &  Accut-» 
dcpofirarius  tcnetur  repromittcicpro  rcdepofita,  fius  &Baic.  rcfpondcnt  ad  </./.  j.  m princip.  fupr.  nof* 
quxeli;alicna?D£c.Datovnoal)lurdo  &incon-  cflc  ibi locura  repromiflioni  ,  quod  habcat  cxcc* 
«lenicnti^mulca  fcquinec^flc  cft.  Poftquam  igitui  prioncm,quafati$tutu$  fit ,  nam  longiali*  vcriuf* 
TnbonianoplicuicitiiusConftituctc  ,vc  iscuj  pc-    qucloa  cattoeft,quam  ibi  expofuinaus* 

I 

acceperit  pccuniam,  vt  (cruum  m.lnumittat ,  ifcjuc  f*ugeritprius, 
«uam  manumittatur:  vidcndum ,  an  condici  poffir^quod  acccpit.  &  fi  quidem 
j*  diftraclurus  crat  hunc  fcruum  &  proptcr  hoc  non  diftrlxit ,  qudd  acccpcrat ,  vt 
'  "manumittattnonoportcttticondici.  planccaucbitjVtjfi  inpoteflatem  fuam 
.pcruencnt  feruus^rcftituat  id,quod  accepit,&c6  minus,qu6viHor  fcruusfidurt* 
«ft  proptcr  fugam.  Plane  (i  adhuc  cum  manumitti  vclit  is ,  qut  dedit :  illc  vcro» 
manumiitcrcnolitproptcrfugamoffcnfus  :totum,  quod  dcccpit,  rcftitucrct 

•  <umoportct.Scdfieligatis,quidccemdcdit,ipfumferuunl  confequi  ft<*ccflcJ 
^  eft,aut  ipfum  cidari:aut,quod  dcdit,  reftitui.  Quodfi  diftraibutusnon  eraC 

.cum,oportct  id,  quod  accepit ,  reftitui ,  nifi  forte  dihgentius  cum  liabiturtis cC* 
,  fcitfi  nonaccepiflet,vt  manumittcrct,tunc  cnim  non  efta*quum,eum  6c  fcruo^' 
\&  toto  prctio  carere« 

dlionibjs ,  exeotiem  crroreprofliicnribus  quo  iJW- 
jfti  ^.^.SetlftdCceferU.  infupcrioribuscredidir,  cflccontra<auminnorai'* -, 

natum.do  vtfacias.fi  demtibif:ruiimmcum,vtU-«  ^ 
P«tgit  Tcibonianu»  u\  fuifpetfcqucDdisdiftid-i   km  maQumittM>vtifl^^/rrM«M,autdc<cm,vc  S^jid 


i 


thumettM ,  &  nunum-ctaf,  vufmmytw^ 

fi3Rffin«»n""^«'«-    Hiccafuscft  miemTn- 
i^ni=.nmrna3t  r-b  hi.  vcrbiivfquc^lfiilfmho^ 
lus  1cb's  *  «ta  vt  vhimus  J.  mihi  hinc  vMtttor  eHe 
loch^ditt  QMrriHfljpTriboiiiMioi^t  accepent 
q«i$rcconiam,viferuum  proprium  manuroittat, 
ilduf  k'vn\s  fugerit,priufquammanumitutur,an 
CWid-ci  pofHf,datapecuiua,&diftinguit,  quomo- 
'<>o.-il;ijdiaingui  fo'cc,  dim  quxritur  an  dcbitor, 
•ot  uoirc0bc  ici  alicnx  natutaii  intcritu  <ci  poft 
«noiwnconiinBenteUbetetur  ,/.i««ijfT<r*<r4rio»  ij. 
^.flr.<^l  /i?.vbi  diximus  fupr.  itrei  vindtc.  l.  cumru 
•^j.f  vlt.hffJilqMt.aiifkrti      vliJ^f-  dipfjit.  an 
tu  diftrafluras  eomfcreom.fiiera*,  nifipecuniam 
manumittcndum  eum  accepifPcs ,  an  vcronon 
fitcris  «iiftiaifturus  ?  Priorecafu  ait ,  noncircloaun 
condictioni/ed  fuflScer«ei  qui  pccuniamdidic,vt 
ei  caueaiuradominofctui.nudafcilicct  rcpromif- 
fioncdcrcftituenda  ca  pecunia,  fifctuusinpoic 
ftitcm  fuara  pcrucncrit.dcdudo  tamenexfomma, 
pro  qiiacaaendomeft.eoquo  viliorfcruas  h&ns 
eft,propter  (ugaro.poftcriore  vcro  calu  vultrcftiim 
dcbere»ccuniam,qo«daiacft,nififor{e,inquic,di- 
]|gBmijUeumhabitorase(Iee»fi'no«iaccepiirct  ,vc 
manttmittcret,  quia  tuncnon  fit  arquum ,  &  fcruo 
fttoco  •feciocom  caKre.R.utfum  in  pfiorc.dilbn- 
aioniscafa^bdfftin^Cenis  qui  pecunfiiradc- 
dif.adhocmanumiitiferuum  vclit  :  Jommusau- 
tcm  ff ryi  nolitpioptcc  fug?irooffcnfus.an  vctoma- 
iii  isuui  decera  dcdit  ,  fenmmipfiim  confeqoi: 
prioiecafu  placetTriboniano ,  fermdommum  id 
totiim  quod  acccpit  rcftitiicre  pcrcondiaionem 
dcberc  :  poftcnorc  lutcm  vel  fnuom  ipmm  ,  vel 
quod  pto  eo  manumittcndo  accepit,?qua  per  con- 
didhonem  rcddcrc.  H  ic  cnim  lotius  huius  >  Jenfitt 
cft  vfquead  vctba  iUa  fcd  rti«cf<j>it aquibos  ioftri  • 
vuigo  iochoant  S.vU.butMs      ,  tameificniMem 
tra<Satum  profcquatur  Jc  hocipfo  feiuooroqoo 
inanuraicKAdo  pccunia  data  eft ,  nili  qood  ponir, 
decefllfle  ante  mannmilliooem  fcroum  huc,  qucm 
prius  pofuei.it  fugiirc.Appiret  igitur  cx  rot  dtftui- 
SHonibus  &  fubdiftinaionibus.loliTriboniano,& 

pofteanjJv»i«'«»««««*f*"^%*r.**^"^  ' 
insica&e  IfWboniaAiim  de  condidlione  (hnda,. 

cxlioc  contraOu  quafiinnominato ,  do  vt  facias, 
cumtamenvideatutcflem«a4«wm,pentt^aque 
jnfoperioribuscafibus,*  &hdeft>lAmdi<Ferenj, 
^«6d  fii&uro  cft  dc  fcruo  iam  tuo  manutmnendo, 

ie«  igitujrgratia,  &  '^S^S^SSw 
aoon&ro  honjinem  beni««r|«aiB!6eft  ho- 

Jini$t)iii««7.w/A/««'^»T"'"^»""?r 
iiiiahomiaum  UbeMtom, 
♦  JSS»f «6  vt  dcocm  IwW^tetineaf ,  qux  tibi 
' '-^di  vt  fcnjom  hunctuoitil  manumirtcrfs:  ahcna 
dcniquc  .  id.cft  .  Slichi  faui^ manumurcn Ji 
•  «»ii».»  vtcxmanumiffione,«N«"  libertatera 
fii|lTii'iiiiiliii  canfiscon|p8anaat'  obhgatio- 
Tcmreaaconfiftcre.a^i^^winde  mand^ 
..^oncmnafci  fo&.miSatoiiemnM^^^^ 

cikmiMndattt?HM»«fflJ^fiv-^"'i'"  •  "''"'^- 
ne  ahoqui  Jeg»in  locat.oncm.vt.bidcmicu- 
womcik  inptopofuo ,  cum  data  fit  pceuma  ,i»on 
l^^^gllSllandatum  wrf. vcl  empt.o  fidatalit  pro 
precioivcioti  Ci  fcruus  fucrit  vcnalis,  vt  in  ^^^f • 
»Vel  conita^lus  mnorainatus  ll  non  llt  veiiiB|f^»t> 
^4^5.  if^Mfr^tr.ftri.  i«M5.CL  C.  A 

^^piriwr.  Dc  a<aione  igitur  vend.ti  quoque  tra- 
^ff^^HfMre  TnboDvniusdcbuit^cutn  tractet 


eifam<defenio  venali  non  de  condidione  (ali»fisi  ^ 
ftcquc  vlb  canfa dubitandi  fubcrat,ancftctd»lida 
adio  aliqua  contracuro  qui  ac<xpit  pecuniamiiVt 
ftmmmfiramflHtiumittetec ,  cdra  kmus  fine  oatn ' 
domini  prius  aufiigiflcr.  Quid  enim  cfthoccaftr, 
quod  poiTisdonuiioimfwatc,&proptec^iio4dt^ 
q|ingoioportcat,andoaiimeiim<iUftt^^  . 
m,nccne,im6  podutan  aliqua  ciu^  culpaintercef 
lericin  fuga  ferai,aniiuila,fl(  an  in  manamin^^l^ 
feruo  motam  fisceritaii  noii?  Quamqoiiii  iiiiiilPr 
dibile  eltnieBire  fiidl^  pofte,  vi  feruus  fiigiat^^LqpR 
iamfiim  nuinuminendus  eft,nec  proinde,  vcatfti^:i 
diii  tam  diligcterdei>eacnefiigam  ftruar?Sedaior 
hiceftTriboniani,vcperhuiaimodi  diftin(fb'a«ieo 
&  fubdiftin(9iones  in  petqairendis  mulris  cafiboi 
fuamoftencct  diHgenriam,  nequid  poBtetmiiUEli^ 
videacoc,  &  tamen  cafum  aliquem  fcmptcpCBimtr' 
mtrrat  ,quoJ  &hicabeofadhimcft :  prTtcrminit'' 
cntm  duas  illas  diftindiooes ,  qax  nuxtmc  eru 
neertntricban  «loimiucDlpa  femfiigeffc,  ai|^ 
quamadhibucratincafu  przccdenrc&an  ttivit 
miflioni  mon  ahqua  fada  Cit  ance  fugam  nec 
quc  adhibetur  in  S  ftq.ybi  agitur  defiinb.qiii  i 
oumittidelilinat  ante  manumiflionem  denmi... 
non  cntm  maior  caufa  fuic-i|p||i  adhibendi  diftiiM^ 
dioncs  inahis  cafibus.qaim  m  huius  $.qu;ftiooiSs 
Deindc  quam.abfecto,rationem  habcrc  poceft  iillij 
diftiniflio ,  an  diftraduras  fueras  (etuum  hanCvaAP^ 
non  difttadlurus ,  pro  quo  manumittendo  pecop 
Biamacccpifti.dim  accipicndo  pcaimam ,  vt  nMi> 
numicceies,diftrahcndi  facuUaicm  ribi  priripue-! 
rit,ftdiftEahendi  confiiiuin^fi  quod  antc  habcbai^ 
S^ecetis  f  Eft  enfan  qood  cftn  hnpuces  eitamfi  Jbv 
ftraduiusahoquin  fucras ,  cur  roalucrispccuniam 
ocdpem,  vceum  manuroitceres ,  nam  hoc  modoiBCi ' 
qiaBeiof  pecimig  pfcdo^iftraheieiDuiii  loliiiiil 
&  haiic  diftralicnJiTprciemeligcrcmaluifti.vtinl. 
jf  ai  qui  4.C.fimtiK^.itMfinr.iiUm,Dcniqaehoc  (iiK 
ccm  viderismahiifle.vtin  IfifMri  t^sattt  itJmpmJh 
Hr. mye.jiifr.atdiiUndioilla  eratomnino  ncccfTa-.  4 
ria.an  dominus  moram  maoumiftioni  fcciflet ,  an  { 
non,qutapoft  moraro  peciciihniiOiDne  perrincc  aiJf 
motoffim,dX/«K  ligtti  ti^wnl.ftq.lfifcnmm9\.  %.  /f» 
^airiir  t^  S.vU.iftfr.dt  Mrii»r.«^{f{.ade6que  quod  van^ 
gis  eft ,  fucccdit  hoc  cafu poteftas  conftitutions^'  . 
qonieranm  huncfacic  tpu>  iuteUberum.exqM,  ^ 
temporc  prxftari  hbcrtas  potuit,  nec  ptxftita  «ftl, 
l^uqui& l.vU.CMd.& i.ftftnmm,vhi  diximus  fifi»  * 
hatkgi,  Vt  protnde  fenio  hoc  fado  hbero 
quamfugcrct.nullus  hisdiftindionibosItiawtiWr 

2UUS  eflepofilc,mdio  minos  c6di^oai,£ue  icH 
ae  pecttniaemavHnd  cdm  fauBifiiBaiisfuit,  Ym 
prima  partc  c\\f{m6tiomsl.n4tiir/dk<^.$.tJtprt/(.ftri. 
iuna  l.i.C.dtrtr.ftnmu.  Qtiyiffim tefett^i 
fubtrahendom  doiwiiHBmwMPWtin*'*»^ 
tmlMutrtmMis  46Mfr.iifim.n  leruus manur 
tur,an  diftnihatur,an  deniqaemoriaiurjNaai,fi^ 
nalisnon  fuit,nonpoteftcen4l9ai»efle.c«| 
rioni ,  ciim  is  qui  pto  fetuo  manumittendo  | 
niam  dcdic.non  dixcrirlegem  ferap  fuo  fcdi 
vt dui ad U.S  ftifi ttbidtitr9&4ii^.%.t.fitfr. 
filliiecillud  dcfcndipotcft.quod  Tnboniaooj»^ 
cct  iii  vtrfic.  PUfTf  «lutbit ,  cixm  feruus  fugit,ca(^^ 
dominumdcbctc,  vtliin  potcftatem  fuara  qoab- 
dc##ieraasperaeneii^idHtuat  id  quod^eoepii» 
nectamen  totum .  fcd  eo  minusquo  vilior  feruos 
propict  fiigamfiiAns  eft.Cur  non  cnim  caat^' 
riB»  «ida 


-'  Digitized  by  Google 


».% 


DE  COND.  CAVSA  DATA  LtB.  XII.  TlT.  IV.  477 

iendo>  cikminpotcftatcmlaainpetucncri{:qaan*  ntur  >  fcd  ttiam  »  vt  pto)nilTi  ptvftcotur  i  \t 
^^fxiitm  U  hoc  ipftnk  fccccpit  pecanism  ,  $.  aiMi Ji  9»»  lirimr  fnpri  &  L    f,  fid  fi  tiU 

Kniam  manamitnrrct  ,  non  vc  pernniam  rcddc-  didnO.    Quod  tameb  falltffirattm  di,  &ifiar« 

i«»  'Attc  ft  hoc  iu  cHe  volumos,  c|iuii  in  eiu<  tolo  ijaotauc  teetitb  icptehctifum  »  noh  ob  id 

ilylliftt^itt  pocrftatt  iMmeie  debear  ,  ail  ftillwit  IblAiil ,  qBaafa  «Uh  vtm  compirata  fit  adtio  pi«- 

nahumkteic  vclit  ,  an  non  ,  qua/i  ptopter  fil*  fcnpcis  vcrbis  ,      cotilequendum  id  quodin* 

rolfatfus ,  vtTrilMsniMusloquiturin-NlrjlMk  tBreil  quali  manca  condidtionis  pottftatc  ,  cum 

Quidni  crgo  camiC  puA  coghnUt  de  rotd  hihil  alitid  iit  condi<fl4»  ,  cjuain  daci  rcpcutio, 

Hl^qUodaccepitteftituendo  ?  Ncmpe  d  admitre-  h«c  pi  .  ;  i  :  )  ,quxide6fpccidioii  nomine^fe^ 

le  illad  volumos  quod  idetti  Tnboliianus  fubii-»  didioob  cauiamdari  appcll.itiir  ,  fcd  alia  etiami 

dtinrfryK«/.yZ^«<W.Pi«if/£«tt<w,fireUcrrumafa»  eaquc  optima  ,  ncc  inlubtili  rationc  ,  quodft.* 

ipi  bttnnn  adhuc  niMiaayRi  velit  is ,  qui  pecit«  )Eho  hsec  fti  ex  earum  nitmeto^  quc  extte  fd 

niam  dcdit  ,  Domirtu*  VerA  nolil  manumictere  oi:oJ  agiutr  ,  racito  quodnni  i  ire  nafcuntur ,  vc 

Bcopterhigam  oiftenfus ,  totum  quod  accepit  rc-"  l'ouiponius  loquicur  in  Litqiu  C91m1ud.dc 

jMMr^eum  oBottcre.  Aa  non  enim  fatis  volon-  auain  protndeiMMtium  e^t  1  dtri  itl  iMplctt» 

tatcm  fuaBt.OBclatac  domin^is  qu^d  nolit  hunc  diim  id  quod  agitur ,  &  quod  firri  d.bct  niult<k 

iccuum  m^numittete  *  ncc  h  in  potcllatem  fuam  magis  ii  quisdicac  dati  cani  dcbcrc  ad  id  ,  quod , 

IM^tar,  ctkm non  Vttlteadete  taiii  dereAitaen-  naUoitkOdo  promiCum  Videii  potcft  ,  id  eft,  id 

^teid,  quod  acccpic ,  nhc  id  quoqttc  totum  ,  fcd  fcruum  iplttin  cellitUeodum  ,  qucm  noh  reititttt* 

fomiBUsauo  vilior  feraustadhis  lic,quem  Ac-  te  ^  ie^  mattaimtteie  ex  contradu  dominui  dc->^ 
linui  flOKef  dubimki  eotfihmi  mali  intetiMB^^^  l^tieflc^' jlfinllimiiyfb,  manttmitcetcf  debete  ,a« 

taraiex  l  inmulnt  a.'&fiq.  fiiprkf^mi.  mifiwti,  biid  non  manumifium  leititueiir,  ^iild  dehiqoA 

NnUus  enim  dobiuseoeatns  bkcfttmandus  eft,  t>b  non  hidbm  manomilEonem  qnanti  adloris 

M  .quanto  yilior  tedet*  fttuai  £iAus  eft  proptet  intercft ,  ptacftate.  Cohtiiiaio  nihil  horum  triutn 

llltfim  »  qttia  ncc  in  dobio  ^iSqutuii  pofitttM  perft^ubbr Mftioptiefcriptis  verbisnihil  nili  vK 

tft,  hili  art  fcruus  fit  reuetfttnis,.  Sed  heque  hoc  timum.  wi^l^i^  ptimam  neque  fccundumk 

YerumclTc^otcftjquod  fcriptum  eftin  <ii5.  vnh  Quidetifiri  ellctablurduis  ,  quam  dicetc  cohdi- 

aMtflial^ olNt debete dominum td totBai , yiad  Aioncm ,  quxnunquamdatur  ad  impletidttmet* 

^|{j|||ic,rofticncre,ii  oolit  fcruum  minnmittcre,  iam  id  qiiod, cohueait  ,  d  i^i  1!  :  nj  Icndum  i4 

Momer  ioeam  ofienfus  ,  quah  dcbcac  libi  impu-  quoquc  quod  hon  CoMueocrK  i  Scd  non  meliUi 

cm-  non  pbtiiu  mahnmittit.  Hlm  pneter  idem  BartohiyfcUiielbcbmtftill^lkiitai  ^^i^ 

id  quodhoc  cafu  fertius.fi  vcnalis  fuit,  i  veftigio  nim  fic  inccllrjjrndum  cflt-,  vt  coadiftio  qiiidenl 

tapuur  ipfo  lUcc  inhl>enatcm  ,  loia  conftimtio-  dcturei  ,quipecuniamdcdic ,  fedadce^etehdani 

Ittipotehaw,  ▼tdiximasexibft.l.^ir  ffli  ipfam  pecuniam  diredl6  ,  honetiam  id  eonfe'* 

LWtim.  CiAii.^  mtnnf.  xufm.  tlitn.  6"-  diH  ^./ifcr^  qucndum  fctuum ,  nili  ofticio  iudicis,  &itade* 

mgtt  fifr*     Ugt.  manenc^  £nliccc  cadem  iliiua  mum  ,  iirefti(i|cmpecuniam  nolit ,  abett^  coh-» 

i}ni  pecuniam  dcdic,  voluttaita,  vt  prafuppo*  tra  Triboniani  Vetba  ,  qux  danc  eleaionero  ei* 

nimus  ,  Li*&  ^XvUim.  Qtlfi aMt^.it*  futr.  nSkn,  qai  pecuAiam  dedit ,  VcicfllttM  ipTttm  poffit  eon* 

NaUa.t«cioeftiVCaQgeatUtobligatiodomihi,ob  fcquijiiid  malit , quim pecuniam  rcperrre,  cunt 

id  fblumquod  nolit  hunc  manumittere  ,  oftcn-<  tamcn  Battolus  iua  ifta  interprctattonc  dct  cle- 

tm  proptcc  fugam ,  cum nrgui  non  pollit ,  quin  dHonem  hanoei,  «flii  pechniam  accepit ,  lictac ii. 

ea  nc  inftri&ma  caufa  ofFcnlionis  ,  &  ab  initio  trilniic  officio  iutlicis  quod  cx  Tnboniani  iurif- 

tfoo  ad  aliud  fucrit  obligatu*  ,  quam  vc^aue-.  ptudcotuacccptuniiciciiduracA  poccftaci  adUo* 

idc  &  jvprbmiueiet  de  pact^  dlliiiMnt  peciiaiii  aieatcaiidi&ionis  ,  vttaceam  ,  quod  iim.&liit 

reftitiicnda  :  detrado  fcilicet  quanro  vilior  (er-  frpiusmonui  ni  ailionibus  ftriiai  iuris  ,  qualei 

ttttS  proptcr  fiigam  cllc  coepcric  ,  qucm  ix  juite  iu  itomucs  coodi6t)oncs  i  qS^ao  ludicis  iocum 

ixpim  >  vt  deftinauerat ,  vendilitfet ,  viUoicni  cfle  nonf^,        in  ittll  idftriaus  fit  iudet 

HltOC  non  habcrct.    lllud  aucem  mulco  minus  pccl.mcus  formulr  tanquaaiglcbrjfcd  tantum  in 

ftrtt  {MOeft.j^od  lubiiciturin  mfinL  ftdfiU^tt»  adiombusbonarfidci  &  arbitraciis :  quamquatn  Sc 

HdiigBKM  qui  deeem  dedir ,  ip(ani-6mriB»  Oifrt  %ftdtliinii$  iple  videmr  itiiiii  ih  lv>ciec(ipugna» 

•^atii  ,  ncccfTccirc  ,  aucipfum  ci  dari,aucqood  icNam  pofteaquamfcrip(i(,/2itf  j( l/i^4tar,^iitoal| 

dtaiMcftitui  Qiuroam  cnim  obfeao  adfen  a»  4*^ >  'f ftruum  cwftqui  fcili cec  qu^d  eum  thit* 

Blif  ntfift  I  «b  qoam  fit  aequum  ,  elediotteiil  lirfibi  ptxftaii ,  quam  manumitri  ,  &quam  de« 

IriilP^ri  ei  ,  qui  decem  dedit  ,  vc  iplnm  tet'  cemMdi^^u  ftirim  fubiicic  MK^^mtiffm 

oninconrequaiur,  cum  non  ieruum  ipic  dederir*  tidm  t-^mtcifmddtdit  rtjfitui.  Qiiibus  vcrbis  cun) 

vtiii  «'.^'  ^/''^'■'^'(i^l^^^cm/ Quanamver^adio^  eum  qtti  pecuniam  acccpic  ,  cx>niluuac  dcbuo* 

tm  ieruum  ip(iim confrqui  potcrit  }  Nohalia  v  rem  altctoadttum,  auc  dandi  iemi  ,aititAildeil«' 

tique,  Ci  Tnbonianum  conuilis  ,  quam  condi^lio-  dx  pccunix  ,  hoc  ipfo  dat  ci  clccftioncm  ,  qaani 

Hl^  ob  caufam  dati  caufa  non  fecuta ,  quara  fol^  pnus  dedcrac  acton  ,  cum  cx  tccuiaiucis  6c  ciuit 

^«TfibotiMiaai  ,  ex  hoc  concraau  tanqoMi  teftpohtifidfia^ileetnitittiiarao  &debito* 

HlllMllinato  :  acqUciMmilcr  Accaiiius  "  quise-  tis  l.pltrunqut  ir.  $.  vltim.  itijtk  dt  iut.  dot.  atque 

llik.eias  non  mifercacor  ,  qu^m  TnbomaAusi  iuficc>  vt  vterquc  eledionein  habeiC|dc  lucuei^ 

I^.Vlpiani  nomine  ,  tam  impnidentef  doc^  l)faM  manifirftamimplicat  contfididialloiatr'  ' 

pilt^J  inrcrpretari  hunc  locum  cogitur ,  vtele>  ileriorautcm  parsprimxdiilinflionis  ,  quam? 

m»-mc  fiat  pec  condidioOcm  ob  cauiam  d^  •hottiaaus  ctmcipit  his  verbis  t  Sit^i  fi  dtfindk  ,  ^ 

liManiGi  noa taenti  s  qua^hJc coMbdio  no*  iKniir ,  «itijf«rMt  ii  fmi  uttfit ^rifutn ^Cd^ 

%mm  jii  n  re  data  ptopaiMiK»  jn^,  oi tpgm  U\{mm^ilgm$iiiit^^  ■  qniAp' 
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uiscnim isqDijpccaniamacccpic^vt  rcruum nianu*  nunuRcndun),taotoinatoc umcnratio e(l»naii 

m>ttcretcliftTaAun»^uBin<Mrfiicri^i^ft«cim  feeaoim  reftimcHWcm  oondemiMri  dcbcat,  cAm 

conftqueni«ft,vt  pcctmiaiHtcdclere  on::'.iivodo  nrgligcnria  quxin  rcbus  propriis  ailpanJacR,  in 

dc  bear ,  eciamri  nihilei  poffitinpinti*  cumpona-  aiicnis  iiccoccccnda|^(MA««r  X4,i,fimrttm  itif, 

mvs  citra  vllam ipiiascuJpam fcrtrom  fttgiftofSed  /Slir.mfr.Becciiim filiiafide,AefiaedoIo , potcll 

exceptio,quzAatimrequttur,m/7/arr^<//t:j^tMiMnii  quisminotemaJieiusrcbus,autncgotus,quam(iMI 

k^ttimtgtt^mdutfijftty  vtmdHMmitttrtitmc  emm  tliligeiiciam  fut&Kel^qiud^eimuiiMifiJtfef.Qat' 

tMatfidtpatmam  &ftnu&tH9  ^nn*  Mnrrf ,  longd  niscoocttuAccutnnsre(pondece,noneflc  vcril^ 

iiiepdorcft:primLm ,  quia  nec  fciri ,  necproMui  milft.nfi^re  veliclauiiStqiiiftetecUbeccatc». 

hocvllomoclopotrft.an  fuerit  dominnshuncfer-  ide6quencc(bicrcdominumeosreruosquosv1tt& 

inimdiligcntiushabiturU5,fipecuoiam  nonacce-  manumitterecogitec.cliligtnciuscuftodire.  D)a- 

ItiflACan^rctjkicgligentiiu  nihUqncnifi  inextrica-  musenim  Itcere  vnicuique  in  fuis  quidem  rebw 

bilcmfadliqHxfttone&  htisroatcna,di(lindioh?c  vcrfari  negligenuus ,  fcd  in  alienisnon  \kcicd,\^ 

ptzbcre  poulLDeinde  quiaetiafi  cx  fadto  cuftacet,  mmum,  Sequituc  vldmus    asquc  Tcibonianeos» 

MlleAimmiin^tamodiligaitiushabituruailei^  qMmaoftri  vulgojiMlioamabhttmbii»qttsc>* 

ihaiic£pccniijamiuMiaccepiiIetadeumntt!>  mcn not maUcmttt vn tco toBieita legy  • 


■  ■  ■ 

'  4  f  Sedvbiaccepic, vtmanumitcefctftddiidefeniiis  decefltt :  (iqakieiir 
inoram  fecit  manumu&oiiii  confequeDs  e(l » vt  dtcamus  eum  refundere ,  quo4 
icceptt  Qttodfi  moram  non  ^ic»  (ed  cilkm  profedhis  efllet  ad  ^CBefidem  >  vel  »• 
.pudquero  manumittere  pollet,  feniul  inicinere  decefSt,  veriuseft,  (iquidBn^ 
diftiadurus  eiac^vcl  quo  ipfe  vfiirus,  oportere  dici ,  nibil  eum  refundercjdieboT 
ftienimueroii  tiihilcorumfa^ruserat,ipriadhuc(eruum  obiifleidecedeivc 
ciiim,&  fiiionaiDcepiflet,  vtmanumittcret :  nid  fortc  profc^io  tnanumiflionie 
gratia  morris  «raufam  prxbuit :  vt  vel  a  iatf  onibns  fit  interfeftus,vel  niina  inftu 
bulo  opprefliis,  vel  veniculo  obtritus,vel.alio  quo  modo>quo  non  periiflei^iuQ 
inaiiuniiffioniscauflipioflctrcetecut; 

qnis  nonmirctor  mecnm,  conftantemliancTrf<i 
jSd$  ffk>Std^M(^  '  boniani  noari  ,  &  incleganttam  &  infciciam ,  H- 

ue  contexcum  verborum  ,  qui  cocus  infulfus  5c 
•  Noot  di  hot  f.kitumln  ciica  cancfem  k&i  mald  amciDnanu cft;  ftoe  iuris'  rarioocm  ipfgm 
f|)ccicm  quxftio  propohitur  dc  coqui  pccuniam    intucamiirrnam     cummon  fadacft  nianumfF- 
acccpit  t  vc  fetuum  propimro  manumittcrcc ,  qui   /ioni ,  liccc  xquum  iit  ccneci  eum  qui  rooram  ie- 
tamen dccefleritmlemaoahriffioncm ,  an  condi-  de ,  vt  monu  finri  poft  «un  moiam  coimnscia" 
^one  ifta  rcncatur,  refpondct  vcr^  Tribonia-  Knonlihctcun,l^.fttpTjquif4tifd.t9g»iHt.diS.l.fitx 
nus  ad  qtueftioocm  adbibicis  *  vt  fccic  hucuf-  l^€tt^.&ftiiXfi[truum<iuf.ftqmir&%»vltm,4B 
quefuis  diftbiAionftm,fedtamcnnouis;aitaii.  pgtgniai swigafhnifai ,  nontamen  condfiftione  it« 
tem  diftinguendum  primo  eile^aii  dominus  qui    luratcncri  zquum  eft  ,  vt  reddat  quod  accepit^ 
Moprinok  kciraras  cz  hoc  conctaAumanumictc-   citm  noo  iu niccontta^us  innominatus  fi  feruus 
ib  dcbiilt  V  miMun  ftcerit  manmiiiilBoni  nccne,  foit  irenaljt,  fed  adionc  vtitt  vendici  .  vt  prxftet 
priorcca(u,tnqnit,conicqiieiwcft,vtdicimusfc-   auanriintetefta£torisqaafiilchicoontra&us  vapi 
fundereeum  deberc,  quod  accepit :  poftcriorc  ve-   diuonis  autfaltem  ad  cxemplum  venditionis  iS. 
ro.n  motam  non  feccrit.fubdiftinguic ,  andiftra-   Lt.C*d.dem.ftrmiit,  in  quo  conrincbitucquicquid 
ftumsfiieratferuuiu  dominus ,  vct  co  ipfc  vfurus,    eiabeft,proptercontrad:um ,  8c  confeqncmef  pg* 
an  nihileomra  fa<flurus.  Piiore  cafu  concludit,    cuniaipu  quam  deditlficammip  ij.  Rdt.rmb^. 
oportece  dici  oihil  fcfuudcre  illum  dcbcre  :  ce-   Lt.deM3.emft.l.iitiHterdtil06,  K/;4<r«.niiihocquo-. 
fnideteenim  dictt  «leganter,  fl  diis  placet.pco   quc  cafu  poieftatem  conftirarionis  Imkieaaiwii 
ttJdnt  &c  rtf.itutrtfntc  paulo  ant^.  Polteriotc  au-    ad  fadendum  (cruum  hunc  ipfo  iurc  liberura ,  Gl- 
tcm  li  nihil eorom  fiAifrus  fuit ,  adhuc  ipii  domi-    tcm  fi  vcnahs f Jcnt,  vt  fupra  diximus  ex  L 4.  <>■ 
'iio(ecttiimcbiii&|idcft,ip4iuspe«iciiIoiVtpercon-   iim.C9d.fimMdfjtMfkerMtm.  [namfivenalitnmi 
di&tonem  rcddcrc  pccu!n.im  tencatur.   Dtctdertt    fuit,a!iud  cft ,  ncc  porefl  vidcri  pccunta  darapro 
tmM,idc{t,dece(Iilicr,  vtioquuui  ^&mchusAc-   pcccio  i.r/ri»i.  u^4lu(tit,Li.i.ftd  fitAidedtre  /^ri 
vsuGa»^ umtMtctfigtt n mgmmkum, fed ad hanc  tt.oMJswfaMwr.  ] Qiiocaianccde eoquodt»» 
pofteriotem  fubdtftin<5lionis  partem  rurfus  ad-    tercft  ,  fiue  pcr  adtionem  vendid  fiue  pes  a* 
dtt  excepciot\em  ,  niiifottd  profcAio  roanumif-    «^onem  pcaeuriptis  vecbis  ,  quicquam  quaereo- 
fionis  g^tia  mdfCis  cauiampcnbacrit  ,  vc  Tcli   dnn  eft  »  c4m  poceftace  confticutionis  conueo- 

cl  c         "  "  "  " 


hcconibos  incecfe^hu fit,  verniina  in  ftabuloop-  rio  eftedum  faumliabacric  M.  L  pUim. 
pTcftus ,  vd  vehiculoobairas  ,  velalio  quo  mo-  Cidk.fi  mdueif,  itMfim.  *litii*nd.  qu6d  fi  inoraro 
do  ,  quo  noo  periiilct  nifi  manomiffionis  caoia  in  maoumittenfto  fcruo  domious  non  tirce- 
yiiiBifeqc«t,iitcft, pwfrftwfiiiflk.  Hkvai  «k  ,^ iiidiftinai  «mmlNm  cil  »  eoadiawMm 

hanc 
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hancccflaicobcaufam  daiicaufa  non  fcctita  ,  (e-  niam.vrfcraum  raum  manumittas  •  &ismoraiB* 

cand^m  FtocuUienccntiam  ab  Vlpiano  noftto  tctucnicntcvclfiigerit  vcldcccflctit,  non  ictineas 

fclacam  8c ptobtCHttift  d.Li  S.ftdfitibi  dedere,vetfit.  cccuniam ,  fcdfiante moram  vcl  fbgerit  vcl  di  ccC- 

ftdfiStubnidtttftrkfiif.  prcrcrtim  liponas,  quod  lerit,  vel  quoctuique  cafii  irided  potcft  ,  pcrme 

Tiibonianus  pnnic ,  profedum  uin  duminam  ad  fedhun  cflc  [Hc  enim  abfque  ncgationelegcndoin 

9i*fi<iem,vcl  aiium  apad  quem  manumitwrepor-  eft  apnd  Accarnum  ]  vt  ncque  lcruum  habeas  ne- 

Ifl^lecuam  In  itinere  decefline.QiMiBctinBiii»>  qne  lerui  predum,tu  eo  cafu  pecuniam  ietincas.Ex 

lorrm  diligcntiiro  prafftare  dominus  potcrat,  vc  qoadiftindlionc  intclligimus  Acciirliiimcxiflifraf- 

roanumittcrct  ?  Et  cur  hoc  cafu  rcquiramus ,  prx-  te ,  parom  refcrrc,  an  Itruus  fugctit  an  dcccncris, 

Cerea  vt  dominus  fuenteuni  feruum  diftraAurus»  eandcmquedinindlfuncm  cxiurisratione  vtriqne 

Quamuis  Accinfiiis  putcc  locum  illum  ii:x:a  di-  cafui  accommociiti  pnirc&:  clcbcre.  Qiiod&mihi 

IUo^ioncs,quemhoc$.ponunturintciligi9ebc-  vidctur  ,  ncqac imprubabilcm  c(l'eh«nc  Accurfij 

tt,qiiod  nos ibi  ■MMvfiAnimus :  illnd  tamen  mid-  fentenriam ,  nifi  quod  ctim  Tcibooiano  putar ,  eo 

Co  minuiprobarepo/Tiimus ,  quod  Bartolu;  piitat  cafu  quo  pcaini.im  rcddcrc  dcbcas ,  tum  quoquc 

sntcUigendasedenasdiftin^oocs  dceo  caru,qtto  cum  lenius  venalisiuit,condtAioniCJe(ei^etijCum 

camquipeennttndedikpiBniteattded{fle,velir-  deboeritdicefeceoeri  tea^onevendltiMidqaod 

qnc  illc  cj  ru.i  ptrnitcntia  habcrc  conLii(fHoncm.  intcrcft,aHtvtilira]rcinacltonccxcmptoiW.£|».C 

Nam  prxterquam  quod  Ttibonunus  >n  tota  h.ic  <i<r<r^nMir.qucmadmoduintcncreiismandati,(i 

^miAioiie,  qoam  inchoanftab iUisverbis fitl Ji *C'  pecunianontntecueniflet, ycin lfi^4dieiiii7,§.u 

«p«ri/nu!lam panitcnti^mentioncmFacit  An non  l.fibtmuitm^oMfr.m*nd4t.  Facil^cnim maffd*nim 

firtaaimiscft  p<riutentia,poAqu^ lcruus  deccf-  quoticsgratuicum  non eft  ,  degencrat in  empcio- 

fif^yi  MilBBttiwi  debiiiel  Aotfi  ponas  non  mod&  nem  6t  vendicionem,cum  pecunia  veluti  pro  pre- 

potimdam ,  icd  cti«m  pcenitentix  cerrioratio-  cio  intcrucnir,  ficnt  ftinlocationem  &  condn^* 

nempcf  cefliflc.quidattinetfotillasdiftiniflioncs,  iJlioncm  fi  mctccs  interucnerit/.i  ^.vlt.tnfr.mandsS. 

&  fubdiftindtioncscomminifci ,  addandatnci  a-  fcd  ii  pccunia  neque  pro  ptecio  fctui  manumit- 

^bonem  qui  dedcrac pecuniamad  feruu  iranumiiy  tcodi ,  ncque  pro opera  manomiinonis  [nec  cnim 

tcndu?nifiadda$iciuumhimcfuillc  vcnalcmjQoo  manumiflionis  opetacalis  rcs  cftqiixlocarifolcat] 

cafu  ncc  cradandum  eitdc  poBnicenti.; ,  cum  lic  fcdin  viccm  lcruimanumittendidatafitinonpo- 

CBHmflm  nomjnatiis,mqlio  mini»  d  e  con  d  iSdo-  ccft  is  con  tradhis  aiio  inre  eenler i ,  qtuhn  conct»* 

atcikio  cx  contratniu  nominato  non  poflitvllo  ca-  dus  innominati ,  divt  fdctds,  cx  quo  ptotndc  & 

•ft4incondi6lio,nifitntcgtafintomnia.^.r<A«|«^.  condidio  ad  repetcndum  id  ^upd^Mttmciit,  ^ 

-itmmtmXfimMdsfftm  tf.l.fib9mitm^jKf.ttdJi.tk,  pinrfrriprff Trrbii nftin. id id  ijiiBdlntinH  itiifi|m 

necmagis  c.^pcrnitcntia.quamqimi  caufa  nnn  fc-  tcft  diil.l.ndiuriiliii  M (iimd» inff.dtfrdfcrif.ttrb.  Ex 

aita,quam  tamcn  datTtiboniaous  m  toco  hoc  hiiapparet,quamveramlic ,  quod  volumos  cotafli 

■Mrindeacque  in  fuperiore ettam  cdmfertiiis i«n»'  Itrd nanc k^m  Tribooianiel&podBf ,  an im  VU 

lisfuit ,  nifi  in  certis  cafibus  quos  cxcipicinec  tam  piani,  deletiquccam  vnalittiuanon  cxplicaride* 

vtcondidlioncm camen  cxdudac.  cumsvtvideo  oaiiIe,iiifiquicquidfabptudencum noroinibasitt 

cximias  ne  dscam  pcrditus  amaror  eft ,  quaro  vt  PandeiftitKnptum  eft,pto  coddem  luftinianeisle^ 

4oiinnttm,ciiiasicniusdecellicab  omni  a^onc  gibits,exip&Iafliniani  conftitucione  accipiopor* 

fibetet.Ncc  poceft  iibi  tcmperare  Accurlius ,  quin  tcrct.  Valcat  igitur  hcc  lcx,  Sc  vim  lcgis  habcac  tsn- 

longioccsiftasdiftin^onumambagesmirccut  ,&  quam  Tiiboniaai,acnoncccti  taaquanijirlpiani,fi 

fcpicli«idat,cjbnaic ,  brcuiuspotuincdicisiotflm  mtia  ioonleiicqaiiirdii;  v<sSiH^«;^.*^->v 

qqgiKoncm hiiic <6tcqdcm ,nii dbidem ptcn*  •<•       -.  ■•  y       '  .  ^  w 

•i  • 

6,  InsMlibco).Di(putacionunk 

SI  extnuieus  pro  mutieceilotem  dedifTcr,  &  paftase(2ec,  vt  quoqub  modo  fi. 
nitum  cllet  mairimojitum dost  n  reddcrecur » nec  fiietuit  nupiias  Ceam 
qujadeliiscafibus  folumilBodo  fiiiccomicntum,qui  matcimonium(cquttii* 
tur :  juiptix  autem  (equutae  noh  inntr  quxrendum  dit,  Ttiibn  mulieiicondir 
fiio^  ci,()ui  docem  dedit|CompoME*£t  yeiifimile  clUn  hunc  quoque  cafiim^* 
eriii><}ui  dai>(ibi  proipicece:iiammfiGattfanon{kuta>  faab^ 
^HIofliein»qui  ob  matrimQnium  dMBCalm^liimonto  non  cofiulato :  nifi  fi>tti  e- 
|iideKi{fif»ts  probadonilHis  mulkt  «fteadettc,  hoccum  ideo  fixi^a  ▼tipii 

Sg|S.iiiu!icri,quam  fibi  pro  fpiccjfet.  Sed  &  H  pater  profiliadc^  &  itt  oonue^; 
i«ifi  cttidentci^alittdaduilifil :  conididHoftem  focci  compeieccMaccel- 


'       '*AdiMi3tlrmHm4^  dir^ik&prouinofaclninvnmncarumnondeber 

poni«adaliiiin,prziatimconinaain,Scc»aju^ 
_    i.fMMoviilai»naidlbliMidiili9  tfw&n  UtmSmMmi  lo.  rfr Mr.  nlM 
lus uim  JftMmu4tftJk  iiiMhlmm0.mfii  fiuenfio  cote^Mfabci  9^  cft , praercccio  j| 
.Toin.lIL.         *  -  .        -  .  ..  -  ^ 

fc.  -    •    •* .  ,  I 
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ftipiiktiombiUtCtRirqiie  conCbidiblis  l  ijUUciuU  Teesm  Aotcm  dunarc  perdercnmartnilotiltUli 

*iftmgtHd£  99.^1  FMri- «i^/is  qui* impucarc  iibi  de*'  noD le^ucictar ; a$m qui vylt dotean  itbi    ' " 

t>ec  is ,  qui  conttaxK ,  cot  noa  discrii  lcgeia  apcr-  km  (ecnco  fi)lm6qae  ittMvlnioiiio «  md 

tiusi.Mni^f9^|iyuli^lftiX4bMii jfffFi^ (MtTMfk  ireUci>tclligitur , eamiibi  reddi  ntiptiis  noa 

iiiroqae  contia  cum  iieti  dzbct  ime(pteiatio  »  &  tis:ideft,  non  inuUigiiONMkbiecifleausdiaiiiM 

f]ni<i in  bigui  i)( vclobfcuti.vtprubaiarexdidif  communif,exqnacoinfiedccondidkioi|uJj4(iM 

lcgibus  S< cx litu»f^Uum  n6     Cbryftgtnm  wfr.  fiipulacione  nuUoque pa&o  intcru<ntaaif|{i(i|p^, 

itvtth  Mig.  Quammsin  vlcimis  volunracibusrx-  him  cicftadhabcndamcondidiionem  ,qiiidctia 


ccnliofiacplcruniquccx  idcncicate,  vt  loquuntur, 
9c  maioritace  racionis  .  dc  ci(a  ad  cafum  ,|jote 
non  ram  facilcdeprrfonaadpcrfonam  l.GdVm  19. 

4&qutifiuottum  ti,frMlA€r.  &feftbum.  quia  de- 
ii6toniniTohintaces  plentjks  inteipietininr  JL  jfe 
ufitmtntuM.dtrtgHLm.  Arqui  ponimus  cxcra- 
ncum }  quimalic^cm  in  poteftaie  non  habeac  [  lic 
•nim  dimnfr  IirftinitmM  tn  Unk,  %.mnmmm  CMi 
iiTtivxtr.ali  ]  cumpro  ea  doccm  daret.padlum 
cfl«  ,  vc  quo4»toniodo  Hnicum  cflcc  luatdmo- 
oium,'doici  i^cfecBcnt ,  fiue  pcr  fttpulationem  ca 


iibi  per  padum  non  ademcric ,  nec  paAo,vUff 
cun  ncm  iodifiec .»  cikm  (iiffidai  ius 
quamquamnini!  vetat,etiam padto  itaconccpto, 
vc  iliniccuus  nuptiis,doseiqui  dcditceddati 
dkui  ex  co  pnAo  mnc  qaoquc  condidionen»» 
rcm  daci  rc  non  fccaul  fiitMtttrm  9.  infr.  quia 
^um  iioc  iicuti  non  cil  neccdarium  ad  iadu 
dtm  con^iOioaem ,  ita  neqoe  cam  colfilc» 
tc/itintcrpcjficiim.  Dcniquc ncc prodcft.necno^ 
ccc.diitmgnendum  (aincneft.an  isquidoiemniH 
meianitmnjicct ,  «uctnflu  dos  fponfo  fiicuro ,  ani» 


-de  re  inn^ofitam  ,  fiue  per  padkum  inconcinenti  mum  habucrudonandi  mulicti ,  necne,oam  iidd«>>'  f 

appoiinira  in  ip(3doiiiconfticutione,& UAditio»  nase  voluerit,vcique condidiocompeccr  ,iedmap* ; 

nel.qiutttt i^.infr.f^» mttrim,  LtuAii.Cti.itiKt,  liencuidonatumcft  .nonei  qni dedit,  non  camoi 

«(•r.acqueicaiblummodf^ fitiile cooiiencum de oa-  aiaiiqiiodosdatatitin(piciendunii(l:,qi]amca* 

iibus.q-ii  marnmoniumfequuntur.  Ergofi  niiptiz  iusgraria,  vc&  in  duna.tonibusomnibiis  /.  bnc  iurt 

fccucx  noi)  fmc ,  vidctur  conueniiTc  ,  vt  do$  non  t^.^^quitdtderil  infr.de doBst.Lfi^anfm  y&pa^.ded$. 

rcJdcrccuc.quali  pcr  argtimenctim  a  contratio  fen-  lut.irtt.wir.  &9X9r  in  dub  o  tamen  non  prxiomitut ' 

iii,vc  in Lfiintir  i6.^.  cuininttrinfr.dtpail.  Jorii/.  non  in  caniMnicnccaDimus  donandi  vulg.L  cumdtini^ 

enim  potcft  vidcii  finitum  mAcrimoriiuTi ,  quod  iiir«  i-y.nfr  dtprthM.  quia  doi)arepaderee(U>/i(ieh' 

9»€i»uimmtcopitiT*ti9vfmfru^96.iec»iiitS.&  fiimiUMytf^Miimu.  QuamquamfiicendaMftir 

i€m«»ftr.Ln»np§ltft  vidtrtioi.  dtrtgal  i«r.acprom-  doteadacntitia,quali5ill.icft,qu^cunqiicdaturab 

dc  diCi  non  potcft  cum  qui  dotem  iub  huc  pado  c;(ir4neo,isj.ius  ulim  iu.ire ,  vt  donandi  anuna^M^ 


de<^,inhancq  luqnc  cafamqat«iienir ,  <Sc  qui 

nullomodo  pado comprchtnfti'; crt.profjj.ccrc  li 
bi  voluillc  Excmplo  ciuSiqui  ciun  Joccia  pto  luur 
liete  d«0BC,  pepigic  ia-aheraccmfi  dimcaxatca&mk 
ild  imirtfB»  Wi  diaortij,  nam  ia  alium  cafum ,  in 
<}ucmnon  pepigic,dicinuu  mulicn  eile  a&ioneqi 
Ifi  lum  dottm  lu m fwic9.mfr, falm.  MUfini.  De6 
St^mpcr  in  ftipdncioni^  •  we^uercQntcaai^ 


.dance  pccfiiroctecor,ide6qtie  nec  rolnto  nnTriiiiii<ill^, 

nio,  rcpccicioncmciush  ibctct ,  ni/i  eam  fibireddft 
.exptciliui  ftipulacus.cilist :  qux  dos  ceoepcicia  dic^^ 
baiar»vc  Vlp.  noiiintn  FiagmcndsiefeccTir.ibd»*^' 
iibat  non  mulicri  ipii.  ftd  inarito  donaca  credebatr 
cur  » tiuSqtx  luao  ocdcbac ,  quod  a  iuftintano  inw 
foutatuineftioiXm^^rA<w  CJerdvxm.4i£t.vbi\ 
con  ftiuiicivliiipulafio  cxparte  mulieris,noii 
hm  4qu  I  morid,quodadbtm  cft  i./«w/«^  {^.rftagpii»    tifa^a,  cenieacur»ii  non  cam  Gbi  fpicciAiirer  escra^ 
«r.idaucem  iu  quald)ctdocis  datiooet&rconA^    nruspciibpuUtionemteceperit.  Obeamquecaur 
niiionea£bmtadt^iMeU«ti|ir>n«ademiiai»it   Anjnpiopofita  huiuslegisipecve.llipolacusfiiec^. 
lcat ,  3^'  t<rncar,  fi  nupc  ae  f^quantur ,  habcccnim    tat  cxrraneusdoterafibi  icddi ,  quoctinf^iic  inodflA.' 

finicuni  cilcc  matnmonmm,ne  lciiiccc  mariciluctl^. 
dos  cederec,ii  padlto  nulla  incetnenillet,atqui  nd^-^ 
lis  fcaitisnuptiis.vercndiimnoncrar.nedoscefni- 
14  cnet  iucro  accipicncis  ,  qui  maricus  nunquam 
Mit :  matiram  enioi  &fm  dc  docem  ■fiidt  maA* 
monium.non  dot  ilcs  tabulx.vc  P.".pini;inii5  Joquij  ~ 
tur  in  LitK4ti»Mfi  i^.if.fr.  iti»n*t.  idcoqtie  ncc  nie^ 


hanc  pcrpetuam,&  ncccifariain  condicioncm  L 
ftipuUumm  u.&liffjbi^Mim.i»t.  quia  nec  dos  cf- 
(e  potcft  fiiicmattimonio  ,  cuins  onnibtisff-.fa- 
mziUiMijit.  quamoi*  poflit  matnmoinuin  cllc  ii- 
^PitM^e^qaoaai  Panlosin  Lprcmnmif 
4.iW.magistem ,  quam  vciba  intucndi  cil'.? ;  crgo 
4  oupttxoon  fint  fccucx,reddi  dos  dcbcc,non  mu- 


Bn^tW  neqne  dos ,  neque dodsaAio fiiir ▼oqiKUt  •  '1Kt«ecefle,  vtcaiiuUc non iecutt  maRtimoni)  ii^; 

afqa'fi:a,fcdipiiextraiico.qui  dcdic.qu.-^^fi  nccdc  puIatione.\  pailsonc illa  cumprchcndcrecur,cji(^| 

db^itiocp  tradidecit,nili  iub jUa  coudidone ,  ii  nu«  ;Don  concra  mulictem  ipfim ,  fcd  concra  fttiunijn 

S^feqaeienror.  Nam  &  doihinnim  8e pofleflfo  finrfiam  hacc  pa«ftio  intcrponereCar,«e  donHtii  el . 

I^ansfctri  poreftfub  condicionc ,  Sc  iiuciim  cHc  m  dosvidetfcac * .dubicandi  camen rauo  qux iis  veo/ 

pendeiiti  l^igp 9. iafm^  &  i.fi  rtKti.  L  qut diftn-  bit proponitur  f8f4  ie  iii  cjifthm  fiiummgdt^fiiit  (oit* 

tiy.%.\.ii «c^.P(^.Li»Ur^m$i9.$.fMttr'mfr.h  fta^. 

tiiltu/ifintl,  M diV' tnr aatetn -dos fcjcc  per  condt>  $0  af»  fnnt  magis  cq  perttoebac,  vt  co^i^^f^l 

dioncm,dc4)uaiu  hoc  Tir.agitur ,  ob  caufam  dati  ucrfus  fponfuin  deneganda,  quam  vr  mulicii  dan^ 

cfutanunfecuia,  cum  daralic ob  macrimonmni,  dacftc videtecuc.  NaUoigtluriecucotnatnilionkB 

^^^ibMHttenlecttcutnnoniitic,.nec  umenquafi  in  dubitaodiun  noii>€ftirqoia  condi4bb.olrtaa^S 

huncquoque  cafum,(iuc  pacifccndo  fiiic  ftipuJan-  daci  caufa  non  fccuca,competeie  dcbcat  ci  oailMff 


peteie  dcbcjt  ei  qainflic 

doiibiprolpcxcric ,  vtpuliiccuam  cx  nipuiationc»    cumam  dcdcrac, canquamdods iiinuam  «hc^cl^ 
malic,  dorem  hancrepe:ere » Se  condidfaone;eei^  cafus ftipuladone  compcehenftts  non  iir,qniafi|ji£4 
ti  rx  'lipiilatione  lfiqiiiicirtiimi^.fiipr  iertk.mia»    cit,vt  non  obftetei  ftfpuUrio,quamuis  necptcJn 
&lnSii.  Ttt.dcvrrb.tUig.innimff,  jicdquiapiaci*' 

nucci«' 
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n  ftkt.mdtrim,  Nam  in  ilium  cafum.in  qnrm  non 
pcpigit , dicimm cfTc  roulicris  adlionem ,  qtiia  con- 
ftirticnds  (iitc  patrisfiueextrancivoiunusillafuide 
incclligitur,vt  matitilucto cios ntillocafu  cedcrer, 
fcd  aJ  eum  reueitcrctur  qui  dediirct.ficontingcret 
Ibluimairimonium  tneumcaliiin,  qui  {lipulationc 
comprchenrus  enct.ad  mulicrcm  vero  pcrucnirct, 
C  alio  cafu  dc  quonihii  conueni(Ict«macrimunium 
Ibluccecur  :  nullo  enim  cafu  potcrat  iucro  mariti 
cedcrc  dos  reccptitia ,  fcd  ca  tanttjm  qtiar  mancbat 
m  puris  tcrmini«,vticaloquar,dori$ad'.icntiri.-s,id- 
^ue  non  cam  cx  dancis  voluntate  &  libciahtate, 
ouafi  Jonatatn  m.mto  cam  voluillct,  li  propius  in- 
(piciinus,  quam  rx  mcra  iuris  rationc ,  qiiod  domi- 
nium  docis  per  traditicnem  tranllatum  lcmcl  in 
roaritum,r.on  poflic  ab  eo  poftc  a  vei  igiiorantc,  vel 
jniiito,dilccdcie.niri  jbiniciodoris  d.iiidx  ica  con- 
ucneinl.i.tt.f.diuir.det.l.dcti0 dilttnt  g.C  fflui.  mttrA. 
deu  ^.C  dettivindu.     i.  Inftit.  qwb.tiitt  nlttn.  vtl  non. 
Vndecft  qiiod  nccdos  profec^litia  ad  p.ittcm  le- 
Bcrteretur,  (bluco  pcr  morccm  Hlixnnclibcris  ma- 
trimonio .  nifi  tano  mifcrationis  conrra  iiwStx  luris 
rationem  hoc  ius  euiciiict  i.  tuTt  fuccurfnm  6.  dt  tur. 
ifor.nc  vt  ilialcx  ait,  pjTcr&amin.i-filiir,&  pccitnis 
damniim  fentiat.   Ponb  dorcm  tcccptitiam  ficit, 
qiia:Iil-)ct  ftipulatio  &  padio  icgitimc  ab  cxtra- 
ncoincerpnfuade  dote  rcfiirucndalibi ,  quamuix 
invnuin  duncax.it  calutn  mortis  .<tut  diuotiij  :im- 
pedirc rgo  h,Tcpadl:io  ,  nc  iu»  vlliim  rcciiictidz  do- 
tis  pcrtcsmaiiium  rcniAncat,  ncc  alio  quoque  ca- 
fu.qtiifjadtonc  comptehcnfus  nencil ,  cum  abib- 
lutivcrtinifit,diccredoceni  hancrcccpciiiam  clTe, 
ron  a  ducnciuain,  5c  tainen  cum  in  al;um  illuin  ca- 
fum,dcquocxtrantusnihiI  pcpigit,  non  pulTitcius 
cflc  adio ,  confcqiicns  omnino  cil,  vt  lolius  mu- 
liftiscnedcbcic,  nonlblum  fauorc  mulici:s,  cu- 
iusnoniincdos.datafuit ,  fedetiam  nc  alioqui  lit 
jmilms.   Vcricnimh.acpatcc  illt:dobcinct,  quod 
diximus  inclufioncm  vnius  elfc  cxciiifioncni  al- 
tcrius,  5:  cum ,  qui  fibi  in  vnum  nominatim  ca- 
fum  prp'S't »  non  polTc  vidcriin  alterrm  quoque 
|)cpig'llc,idi:mquciuriscft,fi  non  abcxtranco,fcd 
a  parrc  &dos  dat.a,  &:  ftipulatio  tntcrpolita  prcpo- 
nacnr.Miror autem  ingcnia noftroium ,  qui  tam ex 
iJ.ficumdottmcviimcx  hocloco  infeiunt  cafum 
ominiini  rcnuncrc  in  d  (pofitionc  iuris  cominti- 
nis.   Nam  in  fpccie  primum  dtSJ.fttum  datm  eui- 
<lentcr  iior.  fal/nmcft ,  liuc  dc  ca  dote  loqiumnr, 
quac  a  paricd.iia  fit,fiuc  dcea  quaabcxtranco.  Si- 
«juidcm  dos  ab  cxtranco  data ,  nullo  pado  de  ca 
reftitucnda  intcrpofito ,  ciim  fit  mete  aduentida, 
mariti foHus  liicto  cedit ,  tanquam  qui  eius  domi. 
nuspcr  ttaditioncm  t^dlus  fit,  non  ctiam  molie- 
lis.  ex  difpofitionc  luns  ilhus  vctcr  s ,  quod  ex  VI— 
piani  fr.igtncncis  rcculimtis ,  &  cuius  gnoracionc 
intcrprcccs  nofttilcin  iiuncerrorem  pi,rcipite$c- 
gciunt.  Dosautem  a  pitrc  profcda,  foiuro  per 
monem  maritimattimonio,  quamuis  nonadpa- 
uem  reucrtatur  ,  ne  Hlia  manc^it  indotata  ,  qux 
quandiu  viuit,  &nuberc  iterumpotcft  &  dorctn 
habcrc  dcbcc ,  rcpccitur  tamcn  pcr  adionem  rei  v- 
xonxcommuncm  patri&  filix  ,  fcd  ciiius  cxerci- 
tium  ibli  patri  coinpctit ,  ad  agcndum  coniun^ta 
filix  pcrfona/.i.>.i'/»'«.'.?.d'  4-'  ^««»«  f*fl.f»- 
lut  mdtrim  paCtam  igitur  fiuc  dparrc,  fiuc  al>  extra- 
neointcrpofitum.dc  dotcfibitcftitucda.inaltetu- 
num  caluni  folutimatrimonij  permcrtcm.aut  |  cr 
diuotcium  non  relinquit  cafum  gmiiTuai  andiff  o- 


fitionc  iuris  commwnis.fed  iii  j  communc  immutat, 
>ncoqu6dfacit,vt  fol.usmulterisfitaiflio.  qu.x  a- 
lioqui  aut  communis  cflct  patri  &  filt^,aut  nullate- 
nus  ad  mulieicm  pcrtincrct ,  dotis  dominio  penes 
maritum  rcmancntc  in  folidnm  ,  fi  mottc  muliecis 
matrimonium  folurrccnr,  autrctcncisicxrisin  fin- 
guiosiibreros, ad  dimidiam  vfqtieparrcm  dutis  ,  It 
diiiorcium  inccrucnircc,  vtcodcmioco  f iptadido 
Vlpianus  rcfert,  &no$  pluribiis  ddct^iimus  /fi.14. 
Ctmtdurtrttm.itx  huius  verb  lcg's  rpcacitcctvcrum 
fit,c.ilam  non  fccutitnatnmoni)  ,  qui  pi(5lo  com- 
prchcnlus  noneit,  remancre  in  difpofitionc  luri» 
cominunis,vt  pariat  condichonem  ob  caufam  datt 
caiiia  non  iecuta ,  id  tanien  ht  pr<>pria  quad.im  & 
Ipccialiracioncquianccdc  hoc  culu  cogicatumin- 
tclligiiur,(cddc  tiscanciim  cafibusqui  maciimonii! 
fcqni  policnr.neccogicjrt  cciain  Jcbu>c,  cum  nulla 
pa(fiioneindi.'eiet,qiii  doccin  d.ib.ic ,  vc  condiccre 
illam  polTcc,fi  nupcixnulIxlcquTr  ncur  Qu.indo- 
quidcm  vc  d  ximii<:,nullum  ducis  rccin>:<lx  lU»  ha- 
bciec  is.cui  tanqua  (^a. uro  ma. iio  d  ic.i  dos  f  iiftcc, d 
n  inquam  itiariius  <  xtitillct  al  udc  ft,  fi  ,>ai5himin- 
tcrpofitum  fit  dc  dote  reltitucila  m  caiurii  murtis» 
vcl  diuuitii,non  enim  fieii  pmcft ,  vcqui  co^icat  8C 
pacifcitiir  d;  vno  cafujnon  cogif  tetiam  dca  io,vc 
in d.l.fi (um dettni,S<\n  hic dcmum  rpecieqii^ftioni 
locuscflc  poccft  &  tlcbcr,  an  ca(iiM>mifliis ,  de  quo 
fv.cogicatum  fuic,  rcmaneat  in  dilpufitione  iuris 
cointm:n:$,anvctbpropter  p-.cliim  al;a  dilpofitio- 
ncm  recipiar,quod  ccrt<:in.jgiscft  cuii!  in  eam  retn 
liifliciat  lacica  voluncas ,  qiuecx  paifb  CYprefti  vcr- 
bis,pcr  arLumentutn  a  contrano  {Cnlu,  (atis  aperti 
collig  tur  d.l  liium  dtttm  & d:£i.Ui»ttrftitTum  1.6.^. 
(uminttr  tnfr  dtfacl  doul  Cxurii  n  ft  ilta  quxftio 
cft,fi  quis  quxiat ,  ;in  cafus  o.niflus ,  dc  quo  nullo- 
modo  fucrit  cog  caru.fr n  a-  cat  in  dj'poiicioiu-  lu- 
riscommunis  Qniidni  ei;imLcni.  nv'ac,cuni  piiil^o- 
ncs  quantumltetc  gcncrairs  m.nqiiani  tr..hi  de- 
bc.inc  ad  inccigic.ici?  l.iuin  AquiltanM  l.tjin  itn.tuiori- 
butt)  ^A.hmiJlftTfiJutii.ftipr.ditranfjcl.  Ecquid 
oblccro  eft  ,qu<.d  iuits  commiinis  di  pofiiioncm 
poflit  immut.;re  prxfcrco  iitcrionrm?  Ocbucntnc 
crgo  inccrj  rctcsnoftri  cx  hiclcgr  id  vnuin  infer- 
rc.quoJ  ridiculuin  efll-t,  acitidubi».rituin ,  vtcafus 
ominiisdc  quo  ncc  pcr  lomniutu  fiienr  cog>taum, 
rcnaneatin  difj.oiitioiic  iuiis  comuiu  iis.  Et  :ta 
non  pugnabithxc  iex  cum  d.l  fitiiindotcm  ,  in  qiia 
idco  no:i  remancc  cafus  oiniflasin  dilpoliiionc  m- 
lis  communis  ,  qjod  deco  qiioquc  furiit  logita- 
tuin  ab  iis.qui  in  aliura  cafum  pepigcrunr.ncc  aliud 
iuris  ht  dic  in  huius  icgis  fpccic  obcincre  credcn- 
dumcfc  ,poft  I-.iftiniani  confticuciorcm  indi^.  l.  r- 
ni(.^.4CCtditCoddtreivxtr.MCl.  echenim  luftinianui 
ibiconftitu  t,  vtin  dotc aducntitia  ,  ftipulatio  ex 
partc  mulieiis  intcrpofica  vidcarur  dc  dotc  ipli 
mulicti  rcftituenda.id  tamcnad  ca;n  dotcmpcni- 
net,  qux  aliqiiando  vcrc  dos  fuit ,  fccutis  firiliccc 
nnptiis,nonadcain  quxnunqu.Tm  ,  nccrurf;sad 
eam,  qux  fccutis  nuptiis  aiiquando  vcr^dos  fuc- 
iit,(iextrancus,quidcdir,padtujfir  .dccafibiin  Of* 
mnem  ca  um  fo'utomatr:n^oniorcftiturnda  :  at- 
quchxc  quidcin  &  vera  iu.-isratione,  cuiiisrgre- 
gius  magifter  Vlpianus  hii-^^rcdifllnicdilj  uran  ur: 
(cd  non  latis  con  ucntcntcr,vt  puto.ad  vcrbt  hurus 
Icgis,qux3pcrc^  dtcunt ,  verfimilc  eflc  m  hunc 
quoquc  cafuln.  cum,  qui  dcfcm  t^at  fibi  pro/pice- 
rc  quaiiiui<dehis  folis  cafibus  fucrijcvnucntu  qui 
mauunoaiit  fcqudcur^^uaii  non  aha  ratxooc 
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kibere  condiftionein  h:incolr4inifim  <MoMi&  qui  ttott  nwd^NHittliis fic»fed ietMm^:»! 

lion  rrcuta,qi.iatn(]uiaribiTupradiftiipaifttQteeve-  nasdidcert^iicKi|toteft>ca(iispnrr6(ccufi& 

liGmilitcr  ptofj  cxi rir. Quod tamen non nifivaldc  (ecati niaaitaon^mer^comradidonj fjntjpjMiii, 

ineptc  di;i  i  aut  crcdi  pciieft.  Si  (juid  enimin  ii:rc  que  in  cota  bac  lege  nihilyldeo,  quod  tntii;^liq8^ 

ttoftrocetttnn,illindcertiffimiini f ft,  coodi^ibiiem  quadtec,nihil  quod in  ipfa  verbocum  Atudiaali^ 

hmc ncn  n.-.rci  cx  conuemrbne  aut  ezprefla ,  aut  n£  cohxteat.  C^adccaulaiftmali^  monuiiai^ji 

(iciu/cd  cx  folanatura,&seauitatencgocij,cxrra  ineclIcopinione,vtbancqii)^<{uekgem,aoniwr.^ 

idquod agitur,  vt  dixiniiu«(i  ^.pennU  tegirifrduiUH-  nusqaim ptatcedenfcem  i Ttibqniino  cotrupcam 

tit  ttgl.it i]ut\\'tnfi'i.itifr  Comtnod  Picrrcica  falluin  cfTcputcm, &adTribonianipotiiis  quam  Vlpianl 

efl,quodhzclex7it  vciiliniilectit:  cui)i,cjui  dotcm  renfum  acconunudatam:  in  quam  rcntcntiany  IKtfithi 

de(iit,(t!bht}€pa^oreftitncndxdotif,incaAiHlfii*'  uetrae  ipfa  (|u«ftiont»£bcdiUla  iic  coocepta^^^^ 

luri  qvuiq'ion;odo  inatrimonij ,  in  hunc  qiioqiie  Tttidumtrit ,  voinam  rnimgentium ,  aut  VlpianiUj 

cafum non  (ecuiarum nuptiarum  nbiprofpexiilc.  aut quisaltus expnidcmibjli« 6c vpquam  locucot 

Q^modoenimpoceftnbiptorpcxilwlbeBme*^*  eft?  TaibeoqatidtnptOpoaiQdalitaf^pecievecBa 

'fuin.dcqiio  non  co^jiraiiTU?  Atir  qnis  in  dorc  con-  xWxtlosti  rr/^ffrm«r ambiguitatemqu.indamhabcnt, 

fiitucn.da ,  &  paciicendo  dc  ea  lilji in  onmcmca-  vccumadmuiic<eni,aaa^ettmqtii doterodedic  sp^  , 
im  folcti  matrittionij  tpft  tnenda,  cogicet  de  e«t  fmndafint,ctot-pne:«d(ittit«tj^ 

dotc.quxnunquamdosnifiitura?  RuiUim  Ci  de  qoincartliceficqaentiattdQebrcuieinimarncde 

hoc quoque  cafa  cogiraratn  cA ,  cur  non  damus  ci  •  co jqiii pvo  mnllece  dovcmdedic ,  inccl '  ' 

aj|||liMiemexftipuIaciunc,auc  przfcriptis verbiv  ex  dcbei«.T«ceoetMunmooQcionamilk|i 

p^i&oincontincnti3pporito,potiusqndmiondi- '  bonianO  ramiliaiiGimam  ,  cafuum  & 

dionuii  ob  ciufjin  aiii  ciufa  non  (ccata,  quzH-  x-anationem ,  in dlis  vcibis  Mau^idotem  tfrtfrr quit 

CUtifempe(cx3equitaicdatur,icanrcf'cr^vn^u.im,  funt  rcmporis  ScpiMliopoAeamtpiiJgt fil/iprn^ue' 

,  ttificxiiecefficace,  &ciinial;idcfidt ,  quz  fitcx  rrqiixAtntpnBfentif,ftqax  inpizcecitumpodui 

ctnuiencionc:'Ir.iqiienon  poteftratio  ilbfxpliciri,  /lc  coru;'pi  dcbucrant  cumfui  (&<i</)?friffr*|^ij/< ,  i- 

qiixiilcex  Vlpiano  adk'rcur,vc  probctclll-  vcriu-  rrm  qnnii  rrqTiinin;»! r/f  i»«frif>tfrtfwmrfriftf iMfiinpii^ 

mile.vtit  qui  dotemdedit,  in  hunc  qiioquc  cafum  twm»  MpuUf  pco  eo  quodfcribi  dci>ues4ilNilMlii^ 

fiSi proipcxeriCiMHVinqMit f tr<f/fr4/'/4  uaHfecutt  lubt-  vismo  r.an  ftttito  aut  brcnius  qui  ob  ntJitrintorjium deJie 

i'«'*^iSi»Hm,  Dicedum  enim  pocius  crat  idco  nm  ftfMjutu,  ncc  enim  copulari  aut  cbniuiidyaaatit- , 

:  pmleillnm habeic  condidionem , qm'a pacifccn-  nioniambenididcur,  lcdcobtnhi,  pciMMEao» 

do  in  .ilio?  ci'-is»  in  I.uncquoqnc  libi  profpexcrir,  tcmcrfiinc,  quicopularstur  Sc  coniun^nnturma» 

idquc  Accu:  lius  ipfcptclcntir .  cum  ad  vetbumii-  trimonio.-quainquam  ncc  eo  fcnfu  copuiaqdi.lW 

lu  i  prcfpuere,vt  adaptct  rationem  qn^  (equicnrjio-  bnm  pnidenclbusnoftris  vfitaramefti  qti; 

tAiftlttmta(ue,'!jm  i^-t.qaafi  nih  l  diflct,anqui^  ii-  foi  t.inl-  lioncflum  ,  fcd  !oliTr'bo  'iano  iniisIilfU; 

biprofpiciar,^ntaniummod^noniKicear,  cumta'  nianicouflituiionibus.quz  dc  nuptiisprirois,lt^. 

toen  intcr  hat  propoliriones^ntAmdiftct ,  quan-  ctmdis  loquuntur,  vc  ii\ l.imferidlit       frir  itorf^di^ 

tum  inci  r  jn(  i.im    ^.icioncm,  &  puram  adrtima-  iur.gtmtu &ftq.& ijlfitriofi  i^.&feq.  Cdimft^^hiV^i 

tioncin  q  jaiutimiiitcryf|r(SaMNSwil<Afi(r^«Ai^  matiunonium  ip&ini  «yLfp        ,  ^  pwm^itil 

iniQtdartScnengiitntrtv^ii^Umi^  mnfmonittmtio^SlinAdieeie,';  liilH(aMMlit^  • 

nim  medium  quni.h  .mi  intcifnf^c^8eM(trt  fci-  quim  dicewmMBnitDnium  conianftonwn^fiica>  « 

liccr  ncc  prodcfTc  libi,necnocett/.«rr«r/iAi  B.iffi'.  loqui liccrec.m«trimoniattimrSed  qnod  me  mngis  • 

it  iar  &f«{l  ignor.  Ncc-^ia^  de  |l!i^  dcmicabaiucin  mouct ,  vt  Tribon  iani  minum  agnofcam  illu  d  ^ 

l|peciciiuiu5le§is,ancxom^iu^t  quodcxccpr  onis  locoftibucic ,  tt^fotteeutdentifii.  ^ 

'  illis  iHit  probMtii-.iuM  mulicrolitiidtrtt  J)octum  faffevt  ip^ 


muhtntKigitquknijilnpro^iurtt,  nampi.-crccid  qu( 
Triboniano  £m)iliadi)imx  func  huiuiinodi 
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« 


l)cn8  libi  proipcxintc  ajMfmte^tend n^^  ,  nuiiis 
quoquc  (ccucis  niiptiis^l^potius  anijonlibiin 
himc  cnlu.n  nociiiflcc ,  ^  hocfolum ,  qu6d  i.i  ca- 
i.tm  fo!uttm.airimonij  fibi  p:  of  oxifrc-r  :  quod& 
Vfirbaiila  tcg's  dcmonftrant  quiA  lU iiu  (Afibus  fvlum" 
'wtdofMt  itnutntwu ,  ijiit  mjtrtm>tium  jiiiukntur  qoi- 
b\t?  ccrrc;  vci.i  diibi;.^:-.Hi  ratio  continecur,  Sc  qux 

tanicn  vciba  nonad  idpcctincnc,  vc  vidcac  r  is,  politaipecic,idcil,ciimezuaiieus£io mulieoii^ 
qtii  i^occm  deiic,non  facis  bend  fibi  prol'pexifte,ied   tem  dedic ,  hoc pado «ddito ,  vr  fi  matrim^ 

II^CYidcaturfibinocuille.ctim  finuli.im  \  ac^lioiKm    qiioqurjniodo  (initumcncr,.iosipfidantirc 


ptioncs  ,  qux  ptohitioncs  euidcnrifnmas  ceqm- 
runt,cumc|uoquc  cum  aucnon  ;unc  ncccll  jnza 
haberi  nullomodo  poifimc  *  vc  «libi  &pe  m'« 
mns  Sc  probauimus.dico  fierinonpodc ,  vtis 


quonuptixnon 

flio  .an  fibi  pcr  conucntioatniitacunceftcam  no-  querentur  j  cumin  cota  hac  conuencione  nalium 

ciTiiTct ,  an  non  ftdttfefponfio  cft ,  vcrifiuiileefte  vetbum  fic  de  mulicre,  vc  pcr  argumentumi 

benc  illum  paa(ce^o.  fibi  pro^evtfleineum  quo-  naiiofcnfu,aucalitecvoncepmm  conaentio  k 

que  cifum  ,  qui  padioue  non  fit  comprchcn(iis?  (ona  pacifccncis  acd  peribnam  mulieris  transftri 

.onnonnnilco  mciius  (ibiprofpexiircc  (i  vei  iranc  tur.ltaqucnouam  aliam  conucncionemfupponifi^ 

3UoqUcc.Uiini  in  padocom^hcndifllc  ,neqm'«  probari  ncccfle cflit, ^tw prouMAwcfiicccec ,  id 

uNit  tioni  locusfclinq'icrctur.vcin/_/?(/off4rKr«»9.  c(l,cxquacon(larec,camcxtrancidoccmdantis,aU 

iiif  hoc  itt  aut  nKlInm  omninopadioTie  i:  ihicrpo-  quc  ita  vcd.ixunus»pacifccncis  voluucarcm  fui/Icv 

pofuiH'  t Deliueraccrgo  ira  pu:iu<;  (cribi ,  £r Nfl^  Vcmnlieci ilooacaeflec         matrimonimn  fecn^ 

ii/er/ii>.  ImiitflntfuttAfitnttimqutdMy  nonfihinntn  tumnoncflcr  atqui  donario,Iiccr  cci.im  raciiified- 

N  a  •  V  t  pto^icicndo  i^.iin  vaum^fimL^  intcrduni  poifit,QttwMi»ilpn  niii  pcrta^i6,non  «ttl 
Itl^lib.i,roipckifii(0i|||pik||lj^ 


.t 
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DE  COND,  CAVSA  DATA  LrB.  XII.  TIT.  IIII.  it^ 

ifcrjjj.fifr.cjiiiadonariofiiusvctusinrpiciajinonfit  teft  ,a'.non  fimilitfr.fi  noniuflumulicris ,  CedCai, 

nili  periradinoMem  aiit  ftipulationcm  ,  quamuis  fpontc  maritusdotcm  rponfo  dcdilTc  propoiiatui^ 

hodirficri  poHii  criam  nudo  py£to  l.Ji  i}ais  argtn-  liccr  mulicrisnommc,  quia  ciim  condictionihil  a- 

f«i»?5.§  r/f.C.</i-.f««<r.idcoquc  vixclt.vtcx  paclio-  liud  lit  quam  repctitio  ,ciu$c)l  condicercqui  dc- 

jic  intcr  alios  iitix ,  a!ij  tcitio  donatum  vidcri  pof-  dit ,  &  cjiiod  mulieris  nominc  daca  e(i  ,  non  fecic 

fit  /  deHMiiants      ptnuh.irf  dedonAt.in  j  ropo/itoau-  qiiancumad  condiftioncm,  vt  abipfamulieredof 

tcm  cxrrancus.quidoccm  dedit  'ponfo.quafi  ftjtu-  data  dle  vidcatur,nificodcnmmcafu,quodosvc- 

tomiriro,lu'ct  mulicris  nomlnc ,  ncqne  curh  mu-  rL'fir,quctainfnclIc  non  potcitantcmatrimonium 

licrc  quicqiiam  pail.ispropomcr,  fcd  cummarito  rubfcciiium.  Piiusnam^Ueeft,  vt  lit  dos.quam  vt 

ipfo  aut  qui  imritus  torc  lpcrabatiir,ncquc  dc  mu-  fit  dos  mulicris  rkominc  data ,  Sc  conlcqucnter  di- 

licn:  qu!cqii.ini  in  p;ido  dixiiie.  Qna  igiturhonrc  Cfndumcft,cumdacado$fuitmiilierisnoininc,nt- 

aut  ptnbabiliTa:r polllc  mulicr d;ccrc.  iibt donatara  hil  idco  acquiliium  cflc  mu]icri,nifi  vt  foJuto qua* 

fuilU  tlvittm  h  uicabcxtranco ,  pr.rfeitim  qui  pa-  docunquc  inarrimonio,doci$adionem  fichabicu- 

€tus  fitcamfibt  leddi.poft  finitnm  q  oqiiomodo  ra.ad  dotcmillam  rcpctcndam  a marito,  fcd  nun- 

matrimonium Qujrnam ,  rogo,'lla  cllct  don.itio,  qua m  condnfb'oncm:dotis,inquam,a(ilioncm)  auc 

qua-in  fjuoiein  mulicris  mdiitcicturcx  {^'pulatio-  m  oimcm  cafiim  fi  in  nullum  is  qui  dotcmdedit» 

iR-  qii.iin  cxtrancus  pvo  lc  non  cjnira  fcipfnm  in-  eam  fibi  reddi  Ibpulaiuslic,aiitin  illum  falccm  qili 

inrcrpol.Mdet  l  ttri^  l  iii  T4tto/it  30  §.  tjmtiji  vaf.ftd  td  liipulationc  vel  pado  extranei  non  fuciir  comprc- 

ncnej}  vtriJimltn-fr.iJlii^fuiiid.Si  pft  quamnonfi-  hcnfus,vtinrf././7(Amrfflrfm.  At  ctimnulla:  funtfc- 

bi  lcgcm  diccrc  voUkt  t,((.  d  ma!it0  4rj.M.»(iM(40.  cutx  nuptix,licuti  nulladoscllc.aut  vnquam  fuif- 

in fvi.d* jUiU-.ltbert.Sdo  pollc ricti,vt  ex  rancusmu-  lc  videii  pottft , ita  ncquc  data  inulicns  nominc^ 

licn  donr.n!iiis  dotcni  iradar  ,3iit  iiumcrcr  marito:  ncc  proindr  midicii  competcrc  vlla  condidhopo- 

(cd  cum  id  fi: ,  iuiru  inulicr  s  c.ain  tridirionem ,  6c  tcft,lcd  c^trauco  qui  dcdtt .nili  donatio  ipfi  muiieri 

mi.TicratiiMicmfponlnhcri  ncccllccft,vtin  d.ljid«  fidla  probeiur,jut  cxprcila  aut  tacita,ideftt{ccun- 

ntUiTiti  t).ti.f.tmtti.t.{.f.vlt.l..:i  &^.&pjjf dtd.indt.int.  dum  caquxdiximus,vcl  lufTijVel  faltem  prxlcntil 

yiT.&  YxoT.  quo  i  t.im-n  hic  f.idluin  tuillcnon  pro-  miilicrisintcmcnicntc.  Quod  cum  accidic,  nulU 

ponitur.  Sed&  ciVn  animns  abcftdonandt  mulic-  paiJiionc  ini!i^ctmuliet,vt  polsiccondiccrcnuptiii 

h  dofcm.qnx  fponlo  tr.iditur  iiiaudKU  ncft,vtdo-  noi»  fecuiis  d.tftdandturtu.  Tantum  abeft.vtindi- 

nacio  liai  incu.uduncaxatcafam,  quo  contmgat  geatpacVionc  vllacxttanci  ,  aut  probationc  alia* 

non  fcc|ni  m.Ttrimomum.  Nam  vcl  d  )narionein  qnod  txtr."vneuspacifc:ndo/ibi  dotcm  reddilolu- 

abfoluichcr!  ncceirecft,ac  in  omnem  c.ifum  it.t  vt  iisqiiocunqac  modo  nupiijs  :  hoc  ipfoptofpiccrd 

cxrfancinqui  doccmdat  &  donat,fa  n  (ibi  aliqtio  volucricmulicri,vtincafumnon  fecuti  marrimonij 

cafi  rC(l'Jition  ftipiilcrur.vclfiquo  cafu  dutemlibi  dosci  icdderctur.  Extra  hos  vcro  cafus  ,  fi  muliec 

rcddt  vc  ht  cum  cafum  cxpr.m-U ,  quo  nupttx  non  vclit  ad  acquircndam  (ibi  condi(5):ioncm  oftende-' 

ii:quant.tir  potiiis  quimillum  quo  fcquanttir,  vt  ie,cxtranci  dotcm  dantis  cam  mcntcm  fuine,  vt 

upparc:  cx  tf./  /J  iij'Mrftra<,  vbi  opponittirc.ifus  do-  profpicicndo  fibi  pcr  pa«5tumappofiium  ,  dedottf 

nationis  c.i('.:i  ftipu'.idonis  intcrpoliri dc  dote  ipfi  foLito  matiimonio  rcftitucnda,  ctiammulieri  pro- 

qi:i  dccl  r  vl  o  ca'u  icfHtucndi :    cuni  is  tjui  do-  fpiccic  voiuenr  iii  hunccai'um,quo  nuptix  (cque-^ 

tem  d.ir ,  lubrr  ar.iinum  pamm  donatidi  mulicri  rcniur,ridiculaccit(}fuciit:voluntatccnimcxprc(* 

Sartim  nondonandi,ponitPaulu$ita  concraxille  fa , idcft.donationc  incam  remopujcft.implicit- 

lum  c  ;  n  fponfo  vtfinuptixfecucrcirrnt.muli;-  vcro  contradiclioncm  ,  vtdonandi  animum  ha- 

ricuidun.ir  im  vo!cbat,do$acquiicictur,/i  vcroL--  bueritextiancuT.quidntcm  quaindcdir,  padluselt 

cufx non  clVciit^ipfi  qui  dotem  d.ibat,fcdderctur,  fibi  rcJdi,fi  finitum  clTctjquoquomodo  mattimo- 

at  ii  contrario.li  qnistti.im  cxprclTiin  p.icirc,itur,vc  niumrmulto  magisautcmabturdum  fucrit ,  ficcius 

fcciitis  nuptiis    i's  poftcaqunquDm-)do  luluns,  voliiiiTaccm  inicrprctari ,  vt  liabucticanimum do- 

dosfibi  ridd.ttur,ll  vciofccutatnon  fint,d  >sm«-  i-.andi  mulieri  doicm ,  nonco  cafu  quo  dnsfuturjl 

licti  acqiiiiatiir  ^cicddatiirincpra  prcntuldubio, &  ellLt  ,idtft,quo  niipMJcfcquctcntur  ,  fcd  iUo  folo 

prarpoft^^a  c  inucnciocit  1'riiiscnim  do:cm  cHeo-  quo  nccdosvnquain  fuiirit,id  cft.qu»  non  fcquc-i 

portcr,  )uimvtmul:cTjacqmri,&icddipo(fir,dos  rcntur ,  dcberct  enim  potius  ita  paclio  ficii ,  vt  ii» 

autcm  uon  cft.niii  lcciito  <Jcivium  matiimonio,  v:  cafum  fccuci  m.itrimonij  dos  mu  ieri  donata  efTcr» 

larpiusi.im  diximus,ex/. ;.C"/-^'p«/jfionfi»ii.  vifr.dt  in  cafum  vcr6uonfccuti,nonircm,fcdl"aluamanc- 

ittr.dot.  tc  p:;u>  doccm  auc  pcc.ini.im  fic  datam ,  vc  rct  coniii<flioci  ipfi  qui  dcdiftct ,  vt  in  Cpecied.  L  Jt 

^ptalis  aliq.iando  ficrct,pnus.-icquilitam  cllc  nm-  dinjturiu.  Cogitami  autcmmihi,cur  hanc  Vlpiani 

lieri  oporccr.atquc  .ibca  dacam  &  tr.idiiiim,vel  ve-  di  putationcm  corrumpcre  Tribonianus  voluerir, 

ii  vel  laltcm ,  vt  ni^ftii  loquuiuur ,  intcrprcraciui:  aut  fiiam  nobis  fub  Vlpiani  nomine  obtrudere,fo* 

qaam  condicctc  doc;.*m  mulier  pollic  Id  .nuccm  larac(Oillaocturrir,cjuodilkuu)licribuspafsimfA» 

non.nlitrr  cucnit,qna.n  fiextrancus,  qui  don.irc  ucrc  plus  xquo  Iblitus  non  potuit  concoqucrcjJ 

mulieri  volucrit,cuiuc.iC()ncr.axciic  ,hoccft,vcIi-  quod  Vlpianus  fimpliciter ,  vt  puto,  &citraqii«-* 

pfipccuni.im  numcrauciit,  antaliamrcm  tradidc-  ftioncmlciipfcrat,quafircmindubitatam,&Do/i.^ 

rir,  vtl  brc  uiorc  mana  iullu  cius fponfcieam  dcdc-  tam  extra  omncm  prorfus  controucrfiam ,  dorii 

htjVt  in  d.l.ft  (/e'r4f(.'M«,vcl  ca  laitcm  prxfcntc,  vt  in  condiiftioncm  in  fprcic  propofica ,  non  mulicri  da- 

dldeiiAtionti  ji  $  «■ de  donAt.  Qup  cxfu perindc  dam  cllcjfcd  extranco^propoliiit  pcimum  quxftio» 

habcncla  eft  pcc.inu  dotisnominc  d.icaab  cxtra-  ncnidcreinduhit.ibili,  acproindc  ftultam  &ip.e'» 

nco.atquc  fi  ab  ipfa  m ulicre  cfla  data,  ciim  in  hac  ptam ,  cui  condiiltio  danda  cftet ,  an  muheii  an  ex- 

fpecic ,  vt  &  tn  aliis  plcrilquc  imii  panibus  cclcri-  iranco  :  deindc  cum  ncc  poflTcc  nec  audcrct  apert^ 

tatc  conuiii.L;cndarui:i  adtionum  vna  occulrccurrf.  promulicrcrcfpondcrc,  rcfpondctquidcmpropeJI; . 

l.^.S.ftdfidcbttorem dt  donM.tnt.  vir.  & vxor.  ideoquc  modtim  inuitusptocxtraneo.at ita  vt  corra  maricit 

occalij,  quam  mulicri  condiciio  hoccafudatif «-  potiiw,q[uiracoQiramuijcicrcfpondere  vidcatrtrj 
-■'     Tom.lH.                "                 "  -  v^-  :^AA  4 
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jl4         AKTONII  ^ikt  t  C  KATteNAIt^ 

IIU enim ntio  Vamqn^tMfiim pmu hJknnftufi  mmdfMiiiC' m4. L t. cMinof  itn^^Sl^^iijlfm 

Unit[l\orei]Hi oli  mMtnm»mvmitiit,mttTmammnt9-  porefl  patcr  dodsaSioaem  fibi  &  filijc  ,  coni«t$5 

fttldt9,non  um  probat,  curcxcranco  potius,  quim  nero  rucuiam  perpiadumetiam  inc  >uuiienti,4e  m 

lnuiiericondtAio<biubfit,quimcur  is<)ui  acce-  ip£i  dotis  dacioDeappofiram  ,  ia6n)Ufk-^'^^ 

pit.condi^lionc  tcncatur:  ficuti  ncc probat,  tjuod  iransfcrrc.fcd (lipulatio in  ca-n  rcmnecrii 

probandum  crac ,  id:6  tcncti  illum  condicbione,  l.fntuu  G.C.iem.i§tJ.l  qiutuji<)  inpr.filmt msir.^mj 

<iu6d  extraneus  bead  libi  in  hunc qaoquc  cafum  vnus  ca(useft€xUlii,tn  «latbasnon  pdteftfitl^pii^ 

profpcxiflct,  fcdquia  cau(a  quxflicratdandzdo-  padium  inconrincnri  adhibirum ,  in  concraflnct* 

ti^.(ecuunoneft:moxvtincciligas  id  eumraaxim^  iambonxfideiquodpoiTccHen  perllipuiaiioneta: 

•gci«,Vttnttlierifaaeat4abiungicitf//»rr^wtinri/i-  vt & tn Iqnlifiiotm tt^ifrMrdig. ^fmnftik.fiati^k 

wu probjtumbm  mulitr cjlmitrit htctnm  fedfc ,  ftipfi  fernia  j.irijr.deferu .txfcrt.  Quantomtrnis  crgo  pote- 

m^litrimi^kqaim^ijm^ittratvt fciliccc,Umulieri  trit patctper  fuiuni padum ,  adc6quep« nu^lMi 

iusdeficctct,lupe(clKC  tunenprztennsaltqa^li-  paeRinierpfetaiionem  «cmiiitie  uiiiilWfeiMitt»- 

ttgandi»  luro  accepto  aHquotraniikjcndi  obtenru  fir,  cuinccpcrdipularioncmexpreflan»  acquircre 

jniufmodt  ptobationum  caidcmiintnarutn  qitai  illampoiict,m^  tneiun  fiiltem  caiaii^>^tiO| 

•lirg.ire  Ibnciac  tw iuAam liris ,  tc  ttanfaftioniff  inotiem^trttc«faso(>RdK£boniscmimDa^ 

matetiam  prxbendam ,  fc>^]uitur  verpc.  feittfiptttr  ter  ii.infir.iefA&.  ieut.  l.  C<um  ^s^obtMmmL Uft^ 

in  quo  additur,idem  iuris  ci)'«  in  pauc ,  qui  dotcm  {unqne  4^.S  fiquitit*  it  vtrb.Mig.tpi  tame^caras 

piDfiltadedir ,  quodproznnddiaamcft  inextra-  contingit  (hcim ,  atquc certum  clTc  ind^lt  noniii' 

lieoi  ncmpc  li  paccr  pro  HliAttapttttnpNUniarain  frennim  matrimonium ,  non  expeclata  ittof^'p^ 

dotem  dedcrit,condidioncm  patticompcccrc,id-  tris  :  nec  fanc  cafusvlluscl  iripotfll,  in  quop^i|S 

quc  Marccllum  fcripfifle,fcJ  addrruthicquoquc  fit  condidlioacquiri  fili£  crx  pjcto  pacns  ,  tffi^' 

«ademcxccptio  fauotcfiliaEConcrapitrfmwf/fMi-  lc  inhac  legcpropuni  ur  ,  no'i  io!utn  fi  ad  niti^ 

rfrn/<r4/ij«f4ffw»iyrf  qnnm  tamcni  Marccllo  aiit  ab  ins  lcgis  vcrba  nihi'  addas,  (cd  ctiamfi pro  arbH' 

Vlpiano  additamfiiinc ,  vc  non  podim  cr:-dcrc  il-  (riuluofingis  iibi  &  diuines  donandi  animui 

Inafacicqttod  malio  diffidlius  eH,  vc  cx  pacbo  pa-  picrctntii  ad  almm  tllum  noftrorttmetiiMiABi^^ 

trisacquiratur  condi '<  lo.aut  aliaaclio  iaitcm  dirc-  rui^  as,  qno  Jciriulint  valcrc  donationem  fti^ 

£t I  filtj;,quz  cft in  potcftate ,  quini  vc  cx  pa^o  cx-  pacrcm  &c  iiiianif  .nuiias  ex  cauia  doris,fic^itiaiftff 

tranei ,  dkm  padura  exnnnei  m  fituoiera  mdierit  valgo  lentinntet  i  Hn^miim  tlMbiielpbm  { ; ^feff.  lli&^ 

pofficaccipipro  donatioiicin  m  ilicrcm  cnllan.fi-  mHattfc.  vbi  rimcn  hiinc  crrorciti  cx  ipiTuj  lcgis 

ue  xaSa  eius  dos  viro  daca  lii,  fiuc  ipfa  prxience  id.  vctbis  confucaiiimus ,  Sc  lauus  libr.  7.  CvMC&ir, 

J|diiK«t(tiai»/d'AUiNi«jMiftt.$.t.<lftlWM  atnon  11.  Qujs  ergo  iamdbbiter,  qain  ▼etMfouiih 

eriampiclumpacHi-,quiancc  volens  parcr  filiafa-.  quodvoluinu?,Jc  ram  multijprobiuimus,  coi 

miliasd.onare  poccll ,  vc  ncc  alicer  cum  ea  concra-  irgcm  hancnon  Vlpiano.aut Maiccllo,icd  Tfib^  ' 

h^iJUmmnttt  $^4/<rjS/M  l.ftf*ttTfemMi.tit.  t.ftin  niaoo  (bli  ad  aibendtun  eHe)  . ' 
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%^py^i^>8c  roluit.Nupci^  4*?^^  noaVQtercdreruiit:^t)(fitum  e0>vcmiiii^ 
|^1&'^wt  repetei^igSu  pecuhiao^  '(iedifl*et)  aa  mulier  ?  Ncrtta,  Ae  Adlicioius  r  ^ 
ft/^i^m^c^6iBm]^^^  dcbere  pccuniam ,  fcd  exccptioaed 

Util^ffepot^li^         rcpctiturumifedficumfciretieaihii  mulieti| 

|d}iret,mulicris  c^Tc  atSbioaem  i  quo 

N;^debitor  fuifTcc &antc nupttas (bluif&c,  &  nuptio:  fecutx  n^ 
ttipikrn  pofTc condiccrc ,  caufadebiti  iacegta  mulieri  ad  hoc  foiu 
^pinente,  s\  ad  lubii aliud,dcbitor compeUacur ,  niu vcciKkcdLCOJ  * 


,1  :  -^,aff/6if*«r)^7^  1  ) 

Prxfacur  hic  Banolus,  efic  le^^etti  hancvntMnes 


pet  condidHonem  indcbiri poteft l.ftMHfit 
^.iudehttMn  injr.dt  iOKiltil  .iii({cb  .1.  nthilinterefi  in.it  rt~ 
guLtttr.  Pontc aucem  iiunc  qui le  pccuniam  dcba»i 
putabat^aamiH>adebebat,iniilictj4adCicjtHi|tj^^ 
difficilioribus.  quashabucrit  cxplicaadasco^inno,    pccunixquantitarcm  doiisnomincpromifidefpo*' 
quo  Titulum  hunc  ptxlcgebat,  ncc  immetiio  ,cft    ro&:  fu!uiile,ncc  tamcn  niipciai  ddnde  fecutaaqj^. 
cnihiraiidp^obfcara.fie ni  faIIor,malc abintetpre-   fe : quxrit  vtimn  iple  poflit  pecnnjain  repetrtcqi^ 
tibus  omnibus  txpofit.i,ncc(mgalas  Icgis  partcs  SiT    dcdifllr,an  niulicrcuiusnominedcdiflct,nonqu^- 
^ncentiasmoccnoftropcriequcniur,&dubitaQdi,   ^ttanfponfusooadidionc  tcneatur,certum  enid|. 
■^d<ldfendique  tattones  ad  omnevapcabiimi».  Tat^  cft cenetj,no«i  Acwisnupiiis,  &  quidcm  duplici 
^arlulianusdeeoquifc  pccuniam  ;n"jl;ciidcbctc    tionc:viia,qaoniamacccpit  indcbitara  pcctHttini^l 
putabacquam  non  debebat ,  itue  <Hnnino  oon  dc-   ab  co,quidebitoc  noD£iM,.quauaioca  c^iio  ^«i&j^ 
bcliKfiaedebetetqaiilecii4bnnnoinre,  iedtaiiMai^  vdct  ,  BoneOei  bonarVCinodo  fiaun  rccept^^ 
cxccptt.  11C  pcrpctuitiKuscncr.  Vtroqueeniiiica-    qnamuis  ab  alio,  quain  i  vcrd  debicore f. 

toi,t^jiidcbiUfcci|m$^<igAft^a^^       .  ^midM^jiimaa^^ 


DE  CbNfD.  tAVSA  D 

Ipj[i  iadebttsrn ,  &cuJusnon  poffic fc  dicere  ctedir 
corem,aeque  ciiisqui  foluicineqiie  multeris  cuiuf 
tiominc  proinilTafuit)  cumproiniiriiru  in  docem, 
ncproioacrub  tadtailli  condicione ,  f\  nuptixfe- 
^uer^cur,  quasponimujrequuca$ii6ciIc/^ip«/iir<4- 
Htm  xi,l.Mu  ttnm l.prmititiui»  ^\.i/ifr.dt  iHr.det.l.Ji 
9r»/iff'io.jMr/.iiaf  M.Qu6d  fi  fccute  cflenc  nupci;,ma- 
xuusncutt.a  xatione  condidboncm  pati  cogcrecur, 
nec  migis  priore,  quain  podetiore  ,quia  licec  non 
eo  magis  fiac  verus  dcbitor  is»qui  indcbitam  pecu- 
«iam  piomiricquodnuptiarpofteafectita:  Hnt.nul- 
Um  tamen  exceptioncm  h&Dercpoteftcomrama- 
ritum ,  qui  fuum  cccepic ,  quique  deeipiendus  noo 
cft.cum  non  aliter  Fuerit  vxorem  dudunis  /.  /i  doni- 
turm^.i.uaifr.l.fMTi^  ftnJe dolimdl.txftpt.l.doti  19* 
iMfrJ*M»tut.&  dtU^at.l.Titid  6i.in fin.dt  iur.det.  Non 
lecutisigicurnuptiis.cum  iocus  iit  condidioni,ncc 
deeodabitaripontt,  quzftio  illa  fbla  rupeted  ,  an 
^ulicri<landa lltcondici::o  1  anfallb  dcbicori ,  qui 
perercorrmfoluingnoranter,autfcicntec.  Rcfetc 
aiitcm  luiianus  Nemam  Sc  AtctlicinumdiAinxiflc, 
an&liiis  hic  dcbicot  foluetit  fcicncec ,  an  ignoran- 
tcr>fiignotanter,quomodofoluic  quirquiv  dcbito- 
lemrepucac  ,cum  noii  nt.ipnim  rcpcticuiuni ,  non 
Diulicrcan,(in  fcicncer,mu[icrern,non  ipfum.  Hc hic 
qiiidcm  apettus  difbniflianis  fcnfus  cl\  ,  ied  tatio 
quamluliauusad&ttcx  Nerua,&  Atcil:cino«  fatis 
obfaitacA,&  qaxprxcipuasinccrpietibus  noftris 
diScukaces  pant ,  curcondidliodecurfalfu  dcbi- 
lon  ignocaocer  fulucnci.non  mulicri.Ratio  his  vcr- 
'bts  conccpta  cd  quttium  fuuffet  quidtm  debert  puU' 
muiVt/edexttpiiontdtlinult  tueTifepctuif[tttDif&cuUiS 
«Uiemcx  conafcitur,  qu6d  non  fatis  apcric  luiia- 
no!t,an  de  ea  exccpcionc  dolimaij  loquacur,  quatn 
faJliudcbttor.&:  vc  loquuncur.pucaciuus  h;ibueric, 
contra  multcremipfam,cuiiufe  dcbitorem  puca- 
iMi,cumncnclIcc,  an  dcillapotius,  quam  concra 
fpoaluni  ipfum  habcre  pomcric.Fjcn  uquidempo- 
ceft,  vt  concra  muliercm  cxcepcio  altqua  compe- 
detic&qaMem  doh  mali,quzgeneralise{lcx  om- 
lubus  cauGs ,  cx  qiiibus  alia  quxhbcc  compccic/.  a. 

gtrjtTAUttrinfr.  dtiolim/iUxctft,  Ficri  cciam  po- 
lelliVC  nuiia  coiitra  mulicrcm  cotnpetictic,compc- 
cac  tamen  coniia  fponlum  agenccm  ad  pccuniam 
dotis  nomincpconu(rtm,nallisnuptiisiccuris.  V- 
crouisautem  modointciiigas ,  dubicationis  imcc- 
haraiiiud  prxbct.quodisqui  ciLn  tucus  elTctduli 
naali  cxccptione  foluic,nonrcpecit ,  quoniamliccc 
tsccpcio  illa  (xi pcrpctua  non annaUs ,  vt aif^.io, de 
dolo  piopter  racioncm  poHtam  in d.lpuTi  '^.^.vltjU 
dtUwM.txctp.ncc  famola.quia  nunquam  excepcio- 
iiesinfamanc,cum  cxiisnullapollicicquicondcm- 
Miioiied  cantum  abfolucio ,  accamcn  e(l  odiofa,  Sc 
»pnd  bonos  &:graucsviros  fuggillac  exiQimacit)- 
UKnillius ,  cui  ooiicicuc  /.4.$.  adaerfui  ttd.  tit.  idc6- 
«nenon  poccftobiici  iisperfonis  ,  quibus  aliqua 
dcbctur  reucrencia/./irrr7.§-W£  txitptiomirfrJt  ob- 
ftq.p*rtnt. & p0tro».pTtfl.  Qiu  autem  t;ptus  cft  oxce- 
piione  perpetua ,  fed  odioia,  non  habct  condi&io- 
Aem,feiiisdcmumquihabcc  cxcepttoncm,  non 
aiodoperpccuam/ed  etiamfauorabilem  l.qiutxa- 
ftioiim  ^o.wfr.de  condUi.indtb.Uem  qu5d  in  ptopo- 
fita  fpecie  non  vidctuc  pode  locus  elTe  cxcepno- 
ai  doli,quaculoquidcm  omnis  e.Yceptio  przfuppo- 
atta6iionem,cmusnimirum  illaexclufioed/.i.iff^ 
mf^.nnllamautem  ai^ioncm,  exhuiusfalli  de- 
bitons  promiilione  habere  poteft  is  coi  pramiduid 
fft^cam  IbpalaaoiuK  caaun»  iUam  coadiqonwn 
~  '.   


ATA  LIB.  Xn.  TIT.  IV. 

&  ncccHuriam  fcmpcr  habcac.fi  nupiix  IcquJ  tui  d. 
LfitpuUtiontm zi.&  ftq.d. l. promuttndodttur.  dot.  quia 
poiruntnon  lcqui,&:  cx  fado  ponimus  k-cutasnori 
elTc.  Hinc  nempevarixa  noitrisqu.-efitzintcrpre- 
taciones  &  tcfponfioncs,  funt  qui  dic.int ,  fcripiiflc 
lulianum  qutHi^iii  pioqudinuu.Sc  ftd  pro  r^moi.qua- 
fi  non  ponatur  hzcclaiirulacaulatiue,pcrmodunt 
rationis.vc  Barcolus  loquicur,  fcd  potiits  aducrfati- 
uc.  Alijcum  Accurlio  hccxplicanr.vc  faiiohqcnott 
tam  c6  peruneat,vtfciainus,  cuc  isqiii  pro  muiiete 
promiat&fuluit,repctat,quamcurmulictipfanott 
rcpctac ,  quiafciiicec  pocernc  hic  cueri  fc  cxccpcio- 
nc  doli  contta  muhcrem ,  11  non  Ipluiircc,  lcd  ad- 
duntcum  Azone.  maximc  idco  repecitionetn  hoc 
cafudarici  qui  fuluic,nun  mulicii.quoniam  vidcnc 
co  quoquc  cafu  ,  quo  hic  qui  fuluii  vctus  dcbitoc 
Fuecit,  non  eo  minusd.andamcicnndi<ftionem ,  St 
mulieiidenrgandam,  vt  lulianusfubitcitin  mjSa 
St  tuttm  vtre  debitor  futffet  :  quimuis  co  c.ifit  nul^ 
la  ipli  contra  muliereni  doh  mali  cxccptio  compc- 
tcrc  potuilicc.Acqucita  fatcri  cogant-ir  ncccirccH» 
non  cllc  bun.im  hanc  racioncm  tic  gcrmanam ,  qua 
ctiain  celljncc  idem  camen  iMnsoDtincac.  Veram 
nurcm  r.icioncm  propcerquam  danda  (It ,  hoccafii 
f.illo  d.bicuri  rcpeciciu.iliam  adfctunc  quod  ceflct 
caufa  proptcrquam  daca  fuerat  pecunia.daca  cnim 
fucrac  dutis  numine,&  concemplatione  fucur.-irum 
nuptiarum,quz  canicn  null^-inccrcclletunc.ltaque 
quod  hic  dicicur,  dc  danda  folucnci  non  muiicct 
condidione, incciiigunc  dc  condidione ob cau-> 
fam  dati  caufi  nonfecuta,dequa  in  hoc  l<f  .non  aU« 
tcmdc  condi€tionc  indcbiti,  jcita  eflugiuntobie'- 
dionem,qux  lit  exd.l  quitxctpttontm ,(^\jx  nonnilt 
dcindcbicicondidlioncloquitur.Latiuscnim  cetti 
pacetcendidioob  caufam,quia(uppon!t  dibitam 
iuifli  pccuntain,  qux  (biutacll,  ncciepciuiuni  io- 
cum  (otc ,  ii  caiifi  ob  quam  data  cfl ,  (ccuta  fuillctt; 
Condiciioautem  indcbicinon  aiicer  locumhaber» 
quam  fi  ibiuttonis  ccmporc  (iietit  indcbitum  quo«l 
iulucumed,  non  ctum  (i  dcbitiim  ftierit ,  licetcx 
pollfadlo  indcbiturj  fad^um  lu  :  quod  contingic 
quoiicsfula  illaratiocondidtioncminducir,  quod 
ciu^a.obquam  da:umfiiit,fccuta  nonefl,  nam  ne-* 
q-accx  hac  ciufacumpcticexccptio  doiiflacimab 
inicio,lcdtautum  expudfainui./.z.  S.circMinpi.di 
dolimjlicxctpt.Viu\c  ht.vthxdu?  conJi^ionisfpc- 
cics  luinquam  pollintconcurrcte ,  quia  caufas  ha- 
bi-nr,non  mod6  diuciias  Sc  ("cparatas,(ed  ctiam  co- 
trariaSiadcoque  contradidlurijs.  Nam  condidliii 
indcbitirefptcitcaufamdc  prqtcrito.conditaio  au-» 
lemob  cau('am  dati  callfa  non  (ccuca,cau(amde  fu- 
tuco.vc  &  Baicolus  tradat.  Scd  prxtcr  id  quodiflt 
nialam  faciunt  lationcm  luliani ,  quz  tamcn  opct- 
ma  c(l ,  vc  ptobabimus ,  non  diluunc  obicillionciTl 
aliam ,  quam  ex  eo  (ieri  diximus ,  quod  doli  cxce- 
ptio  locum  habcrc  non  pollic,  co  cafu  quo  ncc  vlli 
poirir  ex  ptomiflionc  nafci  adio ,  vc  in  (pccie  pro-i 
poficaobcondicionein,qux  tacitcincft  promifliO'» 
ni  cuiiibctf.iil.xdocisnoinioc,nili  foctc  putantcc- 
iam  nulla  doli  cxcepcionc  oppolica  rcpcIH  polG» 
fponiiim ,  (i  agat  ex  promirtionc  nuilis  (ecutis  nu- 
priis ,  tanqiiam  qui  non  podic  .igete  ex lila (bpula- 
tionc  ,  quaficoiidicionali  antc  condtcionis  cuen<' 
tutn.lnquo  cenefaiiuntur,li(ic(entiunt:(lipulatic» 
enim  dot  is  non  co  minus  pura  dicicur,(i  nallam  ha- 
bcataliamcondicioncm.quoniam  tacita  condicic» 
nunquam  facic  condicionalem  difpolicioncm ,  fei 
cum  untum  habcc  jfFc^lum,  vt  fufpcndat  Stim* 
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pedite  naciiiitatein aot  potiiueMMMom  «AiQOi^  «t puoBepoicft^  ne tt|ulator  ante  temf 

quotifquc  condicioimplera  fit, non tanyitm for-  videatur^pmMt«M}6^^^.ii ri&.crM(ir.  Habefeh^ 

tnaiis  cundicio ,  iccipocius  tanqaam  condidofioe  in  fe  ucicam  con<bcioncm  haocpriorftipu)aik(,fi 

<|uanon.vtitaloquar  :  idcniin  c(l,  qiiod  fidkk  paAeijonscondicio  nonexiftet»  &qnmfi%|K 

PauJus  in  Lintcrdum  ji.icvah.oblig  intcrdum  puram  eo  miniis  para  fit  j  dilacionem  tamcn  ctpit  ex  rei- 

Dfptitationcm  cx  re  ipfa  dilation(,'m  cjperc,vcluu  fi  pf^i.id  c(l,cx  euentu  poftcrioris  ilipulatioim,idcM|e 

3uisidquod  iriTterofit,2utfnidlitfnititate  ,  «ftt  apparctcuidcntiusexeo«quoda^:n  dotis<Uwilt 

omum  .vJilicr.i  i,ftipuIatus  fit.  Tunc  cnim  incipit  promiilac cadcm  hac  partcratio  fit,  vt  fcilicet  non 

adio ,  inquit ,  cum  capcr  rcrum  naturam  prxUari  mag^indationequim  m  (lipuiaiionedutis  nco^ 

podiint.  PuTafiqin(!eniftiptilatK>illacft,qaCBec  fimfitcondicionisadiedio.quomodopafriHMHlk 

<i\    !  ibct.ncc  coii<licioncmcxptciTam,licct  ptu,  partim  fcribcndum  c^.^m  l.qutMMttcm  lyitm. 

hcac (.icicara.Lxprclia cnim noccnc,  qiiae noncx-  ito.vtbeocContius &CuiaciusmonueniUa<M> 

dttioncdoctf  etbni  ame  inipdMH 

]  /  T.';r     "lam  f^x.dt  ioidic. &  dcmoiiJlr.Scalivkd CK,  Aa  translrrri  (latimdomintum  maccipientem,ni- 

iiiuulationcm  putam  capetc  dilatiorkcm ex le ipla»  £  ekpreis^  a^m£t| vtnupttis demum  (ccutisiME 

vtPaahis lo^tur itif ^'LliiwAMM  i^nA yerb  ftipu'  antd cflidanttireiin caiitMiCB innt l.fi egt  ^ioffpi 

lationcmcfle  condicionalc.n.quamuisiffvdusi-  (^.^S. vbi  dicitur viRdicattoneniidc6M0 

derofit,  quod ad  adum  iplum  agendi ,  & cxcrd-  compctereiUiqui dcdit,icdcondiAioneni,^t^ni^ 

liam  adionis.cum  cxprcua  condicio  eft,  fadt  non  uis  non  nrinnsdoininia  mnsleni  fiib  condiciJkNB 

iblum.vtincipiacagipolleesqaotemporeiniple-  quam  ftipulationcs  cooiiahipofflic  AannMT,  dK 

ca  c(k,(cd  vtcxindc tantiim indpiat  dcbcri.Sumen-  fiq.fafrjitrth.crtdit.  quo  ca^u  dominiara 

dic  cnim  non  tantum  .idhoncm ,  fcd  ctiamobliga-  manct  pcnes  cnm  qui dedit Lfti  iiutrim  ir.  om ff»i 

cionem,quxadtonemprxccdit,&ezqaaiiaiatur  tti.ded«n*t.int.vir.&9)air.LitbttlJkmi9,S.9ttj$fA 

aOiHil.cedcrcdittii  ii'^.dc  vcrb.fi^nific.Vnde  fit,vtquoJ  ^«Cif/^A^W.Eodemigimrmododicendumeft,»- 

fub  condicioncdcl>cLr.r,li  iiucnmruluauir,iion  fu-  pulationcm  dotis  inccrim  purameflc,Acexeaii4ici 

1&miepctipuflic,tanquam  indcbitum  Lfubctndut»-  confcftimobligationcm ,  liccc  nonpciiksagipo4l|^ 

Kf  t^.^rftf/Ki/^/.iWiirt.rcd  ncclibfrLt<.icbitorcm,inrc-  vt&in  d.l.  intcrdinn ,  adoujue  ncc  aticcr,  (ccillis 

zim  quandmcondidononcxilUciy?ip/«n*i/?4  jS.  quoqucnuptiis,  quainhnuptijEConfilUnc.  Joo» 

4.titnr iM|f.di|iavMI%qaiainipoflibiie  ac  prcpofte-  nim  lcgcndum  eft.vt  poto  in  JJfidsMaaMdai^ 

ruin  cfl.v!  libcrctitrisqui  nondumcft  <)Mi:.urn;,&  (onfi^xnt^ioconfist.  Nam  &  vcibailla fi titiftu (^xst 

folucin  quz  liberationcm  parecc  non  potclt ,  pant  vulgo  accipiunt  nro  ptimis  verbis  condidonii,iig|i* 

neceiHirio condiAionein£|laM/iyNMt6.$.)7<canMi  lam  habenc  ienwm » nifi  addas  fiau4 fm  anc  tftk 

Lcumini.f.l,&vlt.dtiM^S.indtb.At  quoddcbctur  aliudfimilc,&iam  in  prxcjdcntibusverbisezpiifi 

cx  ftipuUtionc pun,quamuis  cx  re  ipia  dilaiioncm  fafuerat  di^tioutffijt  qux  vna  melias  cocam  kfjft 

capiat,tam5  iara  debetur,idcuqincc  rolntfifaterim  ftnteociamnHp^  elegantins  qaims^ecita.  Ffeifc 

rcpetitur^qnoufc;  conncctacttam  condicionc,qu.T  autemncceftariacaadic£lio,quia,  vccxaAiodocia 

&adioncm^  cx^iCtiuncm  lurpcndrbatde£KUie*  compctat,  noniilffidtlccutasefle de£Mfto,vt 

nccexiftcre  amDlius  poiTc /. fr0x. iffjf.  vbimiCbAir  innt,nuptiasfiificoniiftanc,  Acnuttimpnjum  ia* 

de  luc  ipfa  ftipulatione,de  qua  in  hoc  loco.  6c  qux  ibim  fit  /.  vlt.infr.it(ntiiSfin.cMfMtivJkxKa  dcxh&^ 

U t\ a  fu  doti$  nominc ,  cx  qua fi  folutumiic ,  negat  ne vUo  hominisnouoiiido  po&tLprtk. infr.  Qiue 

Ncratiusrepctiintcrim  poife .  quandionuptiarum  omRiae^  pertinent,vc  intellieamus  tiim  quoque 

ff>es aliqua  eft,quod  fal s o  i  cc t u r ,  fi  in rc  rim  enet  cilm  mulier ipfa  dotemauc dedicaiK piomiftcnnih 

omnino  inrlcl-iiuim ,  t^natc  illutl  cft ,  c]uod  fubcx-  la  czprcfiim adic^  coudicione  ,  puramcHepro* 

urcila  condicionc  pruinilllmi  hmd.l,fu!>  ctnduiont.  miiSonem) aut dationem, pczfentcmque obiiga- 

Stipulatio  cnim  dods  non  co  minut  pucaeft,qu6d  tionem  aut  domini j  tran/lationem ,  vc  fi  incerim 

cxrc ipf^idiUtionrm  capi.u,  idcll,rx  mitrinionio  foluaturinon poflir didindcbicum folutum, multo 

quod  fucurum fpecatut ,  &  iip-c  quu  dos  ellc  non  igitutminus  h  quis  mtiiietipromictat,auttradat,«^ 

poteitA&jiiMif^iM^idcirconun  potcRdicidos  ipfadecmacicoin  doiem  ,vcinipeciedMI.J./fiii 

indcbica.quiantcnupciasfolutafiiit,  pcndctquc  fttmif.^  quo  nonvaldcdiftatis,  dc  quo  in hacle-' 

cxeucntuanindcbica  hitarafit,fcd  inccrim  tamcn  gc.  idcll,  qui  iuQumulierisdotemiponfoprc 


debita  eitdeb^tqne  hxcresin  numcro  eatum  po-  fic.  Sicenimfo^eft,vcbreai  manavi< 

ni.in  cjuibus  cx  poftfa»^toapparct,quidanccfucrir,  niamdarc  mulicri  ,  &  illa  cam  fpontb  prom'it 

vt  viLqfti  rts  pSiin frincip.&  i.i.itftlHtJ.qiididm  lyit  dotis  nomine ,  mfi  quod tllo  cafu libecaietoc 

f^Jifccoi  conuenit  quod  (criptum eft  in iJLfiifuU.  debicor,etiamnonieeatisnuptiis,qaihoccafi_  ^ 

ill»rf»illf.^|fl.tumdcfcciirc  cundiciuncm  fli-  lihcTauir.vt  dicc-.n.ispoftca  ,quoniampromitCeiM 


l^^^^^TBiJiitfCiM"''  ^*''^"''"'^''''  """'"'""^  .do  ucmoliberatui,  mU  piomitnrpcrdeleg^ua^ 

ndn^fliPIVf^^^ohfcnon tam faciac ftipa<>  ' MmyqiMenaUam  habeat impltcicam ,  neqae^ 

lacioncm  condicionalem ,  quomudu  fac.  rcr,  li  cx-  piei&m,ncqve  cadcam condicioneaipaian-lrfilik 

cxpteiis cftct ,  quam  refoluat  cam  fub  condiciot^  quein  cffisdu ccfira, an condicione ,  an  mora  nn* 

contraria,  fi  nuptianion  iequcntur ,  vt  dtdibletm  tum,qaid  fiiipeiidacar.  cikm  expcdbiur  tale  qaidL 

vcnditionc  fadtafublegc  commillbria ,  velfubpa-  quod  poflit  cxiAete,&  non  exiuece»qaamiiie  aftp 

€to addi^lionis in  diem(.i  dtltg.(mn^.iJeiHittm  iuris  clfc  foleac>cum  intcnienit  mota  nnttjm  csf* 

«{Af^.autcumquispurcaTitiopccuniamftipula-  pori{,quodcermmfit,  cflequandoquetandetsX 

tusicandcm  a  Sempi  omo  fub  coodidone  nouaodi  uenturum,vc  inLhirtsmm79JimKM,^4miiiSk 

animoftipalatur.  Nam  &  hoccafu  piiotftipulado  Emoiiiponfiisexcaftipulatione  ,  unqtiam  puts 

non  co  minus  puta  remancc ,  quai:dia  poiierioiis  veucagete,&  agac dc  fiSto, eo  prxtextu  qaod  »b- 

condicio  pendet,  &  umcn  rcfoluitucflitim atque  ]tguioiitprxrens,«iamuisoupti{noadum ftacft- 
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j^ationc,  &  vrilitcropfonitor  ,  vr&  cxterjccxcc-  lurili  xquitaicniiatur,ncciiidolusfiiuscontra  na- 

ptionM,tum  quoqucciimdfbicoi  ncgatle  ipfuiu-  turalL-mxquitatcm  pTolitd.l.t,f.i.dtdthmdlexctpt. 

Tetcncri^autcanr.-nditfcipfoiarclibcratum  ,i<lc-  Alioqui  in  fadlum  quoqueexccpuoncstiux  fub- 

Dimfcmpcr  tuDuscfi:  l.auiftrtiutm^.  S- \Mtbltg.  &  ftituuntux  a  ptxtorc  inlocum  cxceprionum  dolirf. 

^a.Ettamcn  hxcdoli  cxccptio  opponi  non  poll:t,  S  ddutrfm ,  (icut  &  adlioncs  in  fadum ,  cjiix  fubro- 

nc<)indcmcxpcrfonamulicris[idcft,fiqunconrra  j»anturin  loftum  adionis  dc  <.\o[Ql.mndthtt  ii.  §.i. 

inu'icrcm  ipfam  agcntcm  crat  compctituraj  finu-  jjiipr.dt  deh  i.ft  fuptrfiut  j.C.wrf.perijidcclIcnt  odiof{, 

j>tix (ccutiT  fuiiTcnt  d.l  fidtndturut        Facit cnim  ciim  canJc m  hibcanr caufam ,  ongincm,  &  ratio- 

dolo  milo  fponfus ,  &  pcr  occafionem  iatis  ciuilis  ncm,ne  cxdolo  ruolucrcntur  ij  .juibuj  talcscxcc- 

captat  lucuimcx  damnoalieno.quicxftipulationc  ptioncsopponuncu:,l.//<«xii«/d  ii.ytfnr.roi.  ii^  itt.  ob 

illa  intcrpcfita  dotii  nominc agit ftatim ,  tanquani  idque  iiec  nwgis dandx  cirent  contra  parcntes  vcl 

pura proinillionc,3ntcquamnuptijefeqiiantur,  panonosquamadio  dedolo  vel  cxcptiones  do- 

pctJtane  proaiIdubioantct5mpus,quodiacitcm-  li,  vtintelligimiisncquc  aftioncmipfamdcdolo, 

cH  i.lptcttritm  mii.  l.t.^  iAtdolimM  txctft.pctxtaAc  ncquc  exccptiones  doli  cflc  alia  dc  ca  ifa  odiofaj, 

atque  15  qoi  quod  Capua;  dari  ihpulatuj  eft ,  pciic  qu.im  qoia  doli  &  firaudis  h.ibcnt  mcntionem  l.t, 

iinrcquamCapi3ampcrucniripoiru,nam&hunc  l.f4rtnt\.S  vlt&d.l.lutt  -.  t!eobf(<f.p4rtnt.&p4trtn. 

cafum  fupcrioribus  iquiparatPaulusin</.i.  tnttr'  ^«/f.nonctiamiibonx  fidci  mcntio  in  adione  vcl 

iduni  ji.dtverb.  tblig.ncc  maior  viseflcacitzcondi-  cxccptionc  nat^.l.  ntndibtt infin.  Nifi  quod  a«5lio- 

icionis  quam  racin  temporis ,  ad  impcdicndum  nc  ncmdcdolo  illudodiofiorem  facic  ,  quod  infa- 

oWi;'ntio  pura  Ur,quxcxpreflimnectempus  habct  miam  tnoget  condcmn.ito.finvjdiipicpcrle  noti 

neccondicionem.Bona  igirur  ntiocinatio  e(l  ,ob  per  procuiatotcm  icdiciiimacccpcric/.  l.i,  dt  tbfeq. 

quara  fulianus  cx  Ncrua  &  Aiciliciuo  dcfcndit  pMrtniprtfi.l.i.&l  />r/i<>.  §  fii]utijiUtn»fu^r.dthuqui 

hunc,  quiiuifu  mulicris  pccuniam  dotis  nomine  «#r.in/.<7n.vbi|rgciidum  cllfmc  dubio  ^ti  igop  0^0 

l^on(bpfomi{it,&antenupiiasfo'.uttrcpetiturum,  quod  vu'go  (criptum  cft«erf^4q:ioda  nobii  ciim 

»ion  quart  indcbitara ,  nec  condiilionc  indcbit',  adcumlo^um  cribcrcmus  oblc-ruatum  no-i  fuille 

cum  dcliitaftierit  cx  pura  ilipulattonc  ,fcd  condi-  miramur.  Nain  &  in  prxccdcntibu-  rcnncnda  cft 

^onc  ob  cau'"am  dat  ,caufa  non fccuta ,  quia  iic^t  ditJiio mriu qux  tn  Pdnd.  fltr.  a.icil liccc  lincis  intcr- 

foluta  fuetircapccunia  qux  ijindebcbatur  ,  cxigi  c!ufa,&iu  vulgttacditioncina  Coceft.  Cxtciiiiti 

tamen  non  potetat  nifi  lecutis  dcmumflupiiis.po-  tollc  doli  &  h judi>  mcnrioncm ,  &  tcrinc  ca.  fun 

tetatqae  /ponfus  repclli  cxcej>tionc  doli  .igcns  cx  atquc  origincm  exceprionis  huius ,  nuila  cxccptio 

e* Ibpulatione  ,  antcquam  iccnta  effetcju  i  ob  iauorabil.orcit  quam  doli  mali ,  a  <c6  vc  nullare- 

^tum  fadla  fucrar  proinifno  d.l. i.S  (ir(4  dtdtlt  mtl.  plicationr  pollic  clidi  /.  iii/n par  dtliSum  154.  dt  rtguL 

tjKqir.Qnarcnonertquodcum Accurfiodiltingua$  iitr.  quod  in  cxtcris  cxceprionibus  diucrfuin  eft, 

quidrapliccra  doliexceptionem  vnam.quxnafca-  quzomnesdoii  replicationempatiuntur,  Quars 

tnrtenipore  conrraihis,vt  fi  doIoiDcinduxcris  ad  ncc  ad  doli  cxccptioncm  vliam  pcitincrc  puto, 

promitccndatibideccmt&qaxideofitodiola,  (c-  quod  fcripiunicl^  :n  d.l.qmtXitpttontm.  Non  impc- 

cnndam ,  quatfnccedat  in  loaim  exccptionis  non  dtri  rcperiuonem  foluu  pcr  cam  exccptioncm.qux 

numcrarx  pecunix,  5i nafcaturtrmpore  quo  agi-  dcturudioeiut  cui  dcbctur.  Nani prxtcr  id  quod 

tur ,  non  tcmpoic  confcfTionis ,  vt  in  i/.i,ffrfrf,tcr-  nonpr?cetmi/i(lcr  MartianusexcmpIuiTicxccpcio- 

tiam,qit^ in !ocum  cxccptionitpadi,&iurinuian-  nhdoli,quxomniumfrcqurntiiriina  cft ,  (cmpcr- 

di  prxftiti ,  quasdua*  'pecics  exceptionis  doli  ne-  qtic  pcrpctua/.pnrf  ^.i.Wf.rffiW/mj/.f  vf^r.  Excm- 

ga:  Accurfius  elI«od  ofas  ,  idcoqucindcbiticon-  plum  quod  adfirit  illc  dc  cxceptionc  Scnatufcon- 

di^ior.emaitcx  ipfis  Jaripo(Ie,quattaro  vero  qux  mlti  Mnccdoniani,  oftcndit  (atis  dc  ea  fola  excc- 

fncccdit  in  locam  exccptioni*fa<fti vel  intcntionis,  ptionc  cum  intelligere  ,  qux  non  tam  cx  xquicate 

qiiando  nccaftor  habct  a(5boncm ,  fcd  d<  fafto  a-  vlla  ,  quim  mcro  crcditotis  odio  fit  comparata ,  Sc 

git,  ^i^ficrcusquoque  dcfadlo  excipiriqiixexce-  ciuili  lationc  magis  quam naturali  :  ^uodde  doli 

ptio  necodiofi  efi:i(ecrurram,wt  cum  B  'tcoload-  exccptionc  dici  nuUomodopoccft.ldqLicprubacuc 

das  quintam ,  qui  cuni  aliis  omribuscxtcptioni-  oprimr  cx  hac  k-gc ,  licct  non  tam  de  condidione 

bus  conc'.itraf,dc  qua  in  d.l.i.    & gtrttrdtiitr  dt  doU  indcbici  loquatur.vr  Ji\imus,qu!lm  dc  condidiio- 

tff«f.mr^r.  quiadolofacit  quilquis  id  pcuc  ,  c|uod  ne  ob  cauiamdari  caula  non  fccuta,quiadoli  cxce- 

quaque  cxccptione  elidi  potcft, vt  Vlpianus  co  lo-  piio  qus  non  aham  rarioncm  habct-,  qu^m  qu6d 

co  fcribit : ctli  cnimfateor  cx  fupradidtis caufis ,  Sc  caufa  ob quam  datum fuic,fecuta non fic, vc in d.l.t. 

aliis  variis  doli  cxccptioncm  daripo(Ic,dico  tamcn  f.tir(*dedolt  m4l  txitpi.t\on  aliam  condicionem  pa- 

elTcomnicaruodiolam  ,  propterinfertum  nomen  rerepotcft.quamqux  fitciufdcmrationis&origi-: 

quod  opcimi  cuiufquc  (uggillat  cxiftimatio-  ni$,(cdtamcn  cadem  xquitatisracio  ,quxinducic 

netn  apud  bonos  &  graucs  viros  d.  t.  4.    ddutrfm  in  hac  fpccie  condidtioiicm  ob  caufam  dati  caufa 

tti.  ideoqucncc  obiici  vllocafu  poflt  eipcifonx,  non  fccuta,  inJucitctiam  condidtioncm  indebiti 

ttiircuercniiaaliquadebeatur*/./.  ticitj.  i.  i.dtob-  in  fuo  cafu-  Eft  enimhoc  omnibuscondi<ftionibus 

ftH.p^rtnt.  &pAtTon.  prrfi.  vbi  hanc  ob  canfam ,  non  commune,vt  naiuralcm  habcantxquit.itcm,ex  ea> 

dcexccptionc,fcddecxccptionibusdoligenerali-  .  qiicproficifcintitr.Scquiturapud  lulianum, 
tet8cindi(Hn(3^  VlpL-musloquitur  :  nequiscum       a  StdficumfitrttftmhilmulitTtdt.btrt.KKi.oVB2 

hcmi^o  dd  d.l  quitxctpitontm  ^\{\^x\^azt^o\\  cxcz-  Nemo  fitdcbirorcx  cofoloquod  fciatnihil  fe  alij 

ptionemgfneralcm  a  fpcciali ,  quadhxcfobfito-  dcbcrc.  Obligationcscniraomncsnon  nificcrris, 

diofa,illanonitcm.Quod  ccTtcfalfum  eft :  fcd  ta-  &:lcgitimis  raodis  contraHuntur  ,  intcr  quoshic 

nien  odiofam  eilc  han c  exceprionem.ctlm  dico,ad  non  cft  Lobttgdtitntim  ftre  44  5  pUctt  tnfi.de  vtrb.eblig, 

ipfamdolinomcn folum rc(picio  ,  nonadcaulam  Eigo  quamuu  ille  qui  (ponfo  foluit  pro  muiicjc, 

cxcepiionis  .•  caufa  cnim  ipfii  per  fe  fauorabilis  cfr>  faatfc  nihil  dcbcrc  inulicri ,  non  co  nunus  rimcn 

mtnexpacteflcpeifbnailiius^ui  obiiuccumoa-  habcrcdcbctcoodi^ioQcmccumieucrat^ikilde* 
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bcat,  fijevcri.a  cminfpicias.fiueopinionem.  A- 
lioqui pcrJndc  hoc  cafis  e:  cni« , VI  quis  locuplci c 
t-:rcKd.\mno  &')3iajra  alrcrinS  ,  quod  fc  i  pcri 
rarural)rid«in:,  &«qiii.are abhorret,  I.  «4W  hgc 
tiMiord  14./«//  .dtcendia.  irdtb.  l.wrt  ntturt  io6.dt rtg. 
iuT.Dz  c.  Caiu<;pcrcrrorcm  foluti  rcpctitiocft, 
cius  confjlto  dari  doiiaiio  cft  /•  tum  ptr  trrmm )). 
ttd.  iJco^uc  ci  quircicnsindcbitumfoluit,num- 
qa.im  d.itur  CJndjaio ,  ncc  fi  folucrit  ra  mentc  vt 
rcpetcrct  quod  quiifiitiis  50.  tnfr.dtttndtfi.mdth. 
Lmdthttum  ^.Cod  tad.  E(i;o  qiH  fciens  fc  nihil  dcbc- 
rcinulicri,  dotcni  nihilomitius  promjttitfponfo 
futiiro  rauliciis  nominc  ,  credcndus  cft  don.*re 
vellc  &  qui  Jcm  non  c\  cul  foluit ,  fed  raiilicri,cu- 
ius  nominc  5c  promifil  5c  fo^uit.  Exindc  igitut  In- 
cipit  pcciinij  illaad  mulicrcm  pcriincrc ,  tx  cauf» 
donatitirij,*  confequcn'cr  cumnegarefponfus 
non  podir,  q-.iin  eam  pccuniam  i  prom:fl'ircaccc- 
pcrit  ob  dotii  caufaij ,  qu«  iecuta  non  eft,  icnciut 
vuq.^econdidioncmulicri,  cui  donatum  voloitis 
qut  proca  foluit  l.  Ji  HonAtutiu  9.  i»fr.  btt  nf.Condi- 
dioac.inqnarti,  nonindcliiti, ft  J  obcaufamdati 
cjufanonllcota,  vtdifputauimus  in  prxcedcuti- 
biis.  Vidctur  cnim  hoc  ca'  u  promiiror  donaflc pri- 
nu^aimii!icri,&iIl.irolu.lTcfponfofuturo)penii- 
pti.irnm,q.iT  p:)ftcu  ron  fint fccurz.vt in l.].S.ftd^ 
dtbiiorm  infr.  dtdonat.mt.vir.  &  vxer.  vbi  dicitur  iii 
fpcJc  non  valJcdilfimili  ce!irrit.r.cconiungcnda. 
rum  aclionum  voam  occultari.  Scd  qnld  lidonator 
hic  promi  crit  qmdem  Iponfo  roliicrc.fcdiamca 
r  M,J>mfu!ucrit,  &nuptiisrennnciat«mlit?da- 
biiurnc  roulicriex  illa  ptominionc  adio  inpro- 
iriirL  rcm  ,  an  in  fponfiun  potius  ?  De  hoc  c- 
nim  quxrit  Accurfius ,  (s.  rcfpondet  ,  quod  Sc 
Birtoln-;  probat ,  non  alium  ,  quam  Iponfutna- 
geicpoficc.xilipromiflionccumei  fa^fit,  fed 
co"vpctitufam  mMlicii  aducrius  fponfum  condi- 
itioiicm.pcrindeaccoirprrc  ct  fipecuniam  accc- 
pifTct  ari.i  fin.C.4dUgfjhtd.  quzprobat  optirai 
paciaillacircpnm  ttcic  &  foluerc.  Scdlibcrabi- 
lui  fponfus  ccJcndo  adVionc , quam  habct  ex  cau- 
tionc  ifta contta  promifibtcm,inqoit  Bart.  ad  Ac- 
cutfiuro.cum  non  aliade  caofa  leneaTur  fponfus 
mn!ierl,  qua  ti  q"?>d  ad  lerfu?  promiirorem  habcai 
aaiorcu.cx  rcgala  l.  qued  dtbttur  ^iJi/>fr.dt  ftitd.Sl 
exempb  cius  quod  raox  lubiicitor in  vtrfisftqMf 
hi  latr.en  &  ociofa  vidctur  qoaflio  ,  &  mala  ad 
quanioi  cm  icfponfio.  Nam  cum  prflmiffiofaaa 
fpomotacitam  illam  in  fccondicioncmhabcat,  fi 
nuptix  lequantur.quomodopoteftfponfus.poft- 
Qiiim  rcnunciitum  eft  n  'ptiis,  apctc  comra  pro- 
milTorcmex  illaftipulatione  ?  i.  l.pifuUttmtmu.dt 
inr.  dot.  ajtillaataioncccJcfcquamnonbabcat, 
*jt  quam  fi  habcl  ip  o  lurc,  fecundum  ea  quz  fu- 
pri  difputanitnus  .habcat  tamen  inafilcm  &  inefb- 
ca.cii^?  i  Stfibum  95  f.ptn.tnfr.dtfolut.^  G  cum  co- 
dcm  Bittolovcl  s  idboiicm,q  «i.i  pcrlona  fponli 
cft  incrticix  ,  f^ci  efttcacem  m  perfona  mulierls 
470  l.vlt.mprincip.  C.dt  iur.dot.& i  P4f>tnianm li.man- 
dat.  Ac  ncq  :chocd;cip<.tcft.cummultct:lit  loa. 

comtr.o  iius  agcre  prOf.ria  aft  one,  qu«  nun- 
b<i.-imext!  'Ctaf.if ,  coni  a  Hium  dcbitorcm,tan- 
cuArr  qu-  liHctatiiuumqi  a  n  fucrii  LntH  tntm  jy. 
Mrdtiur  dot  Eulcmq  eraiiofacit,vtnequccom- 
pcicie  potlii  mulicii  condidio  aduerlus  fponium, 
ttiaiTjfi  m.iiicri  donatumdebitorvoluent,  quiaeo 
demum  cafj  Oebei  mul.erhaberc  condidionem, 
«juo  habcrct  ipfc  dcbijotfiaoQdonalict,  hic  au- 
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teraiyjn  babcrct,quia  nlhilpofTitrepetcrelf  qw 
nihilfolait»fatifquc  cicflc  dcbciqubJ  non  poffit 
cogi  folaerc,(iuequodexea  promiflione  non  po£> 
fit  Ntrl  zAio  aotc  lecutasnuptiasif  i.aiu{f  Nirufef.SI- 
ue  quod  poftii  fe  taeti  doit  cxceptione,  fi  ante  00" 
ptiatcoDucniatur ,  vt  h^ec  lex  ait,quac  idco  beu^Io- 
quitnr  dc  debitorc  ,  quinon  taotiim  promifeti^ 
fcd  e-.iam  foloerit,  quo  cafu  nuUum  niH  in  condj^ 
dionc  fdoti  poteftauxilium  fupereirc. 

b   Sitt  Muttm  vttc  dthutr  fuiffet.  Non  facil^pOl* 
rora  mihlpcrfaadere  vcrficulurohuoccfTc  luliaoi, 
fed  ctedo  poiidsefTcTriboniani  d;fting>  entisfao 
roorc  varioscafus,  eofquo  vndiquc  conquirentis# 
ctiani  llloc  quiad  inftitaiadifputatio:  em  Dllpcrr 
tincnt ,  quod  &  in  propofito  cafu  ab  co  hdtant  cIU 
Namcum  Iulianus  ex  Nctua  &  AttiUcinotradbL» 
ict  c*fumillurr,quo  is  qui  noncrat  debitor  naolie. 
ris,  pecuniamtamen  proca  dotis  oominc  fpoolQ 
promifcrat.diftingiicodum  fuitduntaxat>3n  putA' 
ter  illc  fc  dcbitoiem,an  vcrb  fcirct  fc  nih  tl  dcberc: 
VI  prioie  cafu  poiTct  Ipfe  conditcf e.poftcriorc  ao. 
tcm  noo  polfct.  fed  raulict  cui  don^Hc  ille.  viderc 
tar,ac  contrarius  plane & coniradtdofios  cafot 
illecft.fi  promiftbr  illc  Ricrit  verus  debitor,  de  qa« 
nihiltta£bancncfuam  &  Attiliclnum  ex  co  ippaf 
ret,  quod  vctbailia  ipft  pofit  tendturt t  quibusad 
pcopofitam  qucftioncm  re)pondctur,nonpofrunC 
conftrui  &[cgiabillisprxccdcntibus,  tttmdAttdi' 
(inm  rtfptndtrunt  ,  fctibcndum  coim  crat  confe» 
quenier  fupcrioribus  in  infinitiaoJ^/Mffi  peffi  rMi^* 
ttre.vt  paulloantea,  ipfumrepetitttrum.  hcm  mulurif 
tffe  aHitntm,  Dcindc  quod  Tfibosianofamiliariil 
limamefttnfulsdiiUodionibas  ,  locutk>riCoi  il^ 
lam  vfurpare,yfii  i(Nrm,pro  eo  quod  prudcotci 
ftri  folcntcxprimete  vnico  articulo,  auiduar 
bus  his  diAiooibui>jf  rcri.natn  arricalus.yE«,ideai 
ngnificatquod,/StfMriM.  Scd  manivn^infciciaai 
Tiiboniani  apcaiusiliud  oc  cnit,  qaod  fubiicir* 
or  ante  nuptiat  ftlutffit,&riuptia  fecuta  wm fii^fetit,  qu  0. 
iBodocnimpotcftquisdiciloluille  antc  aut  poil 
nuptias,  qux  numquam  fucriDt  fccutx^lUod  ccrt^ 
non  ncgo  vet  am  cUc,  quod  placet  Ttiboniano,  dcr 
bitofcm  verum  qui  iuQu  mulicrisfoluit, procado- 
tis  nomirc  fponlofuiuro ,  polfe  ipfum  condiccfc, 
noo  mu^icfcaa  ,  quia  cilm  per  eam  folutioneoa, 
qu.imuis  iuira  mulier  is  fa^m,Qon  fuciit  i  mulie. 
ccl>bcratut,occltbcraripofucfit,  nifi  fccutJsde- 
m  um  Quptiis ,  confoqueus  omoino  cft ,  vc  folocio 
quf  ipfi  liberationem  acqoircre  oon  potuic.acqai- 
fiucrir  faltem  condi(3ionem  Lntn  enim \t.& ipr*- 
(td,infr.4e  lur.  iH.d.Lfitttnftrttm  16.  f.fi(tntumiL, 
(Mmit  ii.f.  dectndiB.ifidth.  &quidemconrracam 
ipfum  cui  foluium  cft ,  non  contra  malictcm ,  coi 
necfolutuiD  eft ,  ncc  folatio  proficit  /.  bii  ftlk  49^ 
eoi.rir.  et/i  cnim  iulTu  mullciis  fa^  folutio  cft 
vc  peiindc  habendum  vidcatur ,  ac  fi  breurore  ma; 
nu  dcbiior  raulicri  eidcmquc  credicrid  fuz  fol- 
ulfrc[,malier  auiem pecuniam  fu&in  dotem  fpon- 
fo  futuro  dediftct  d.L  ].f.ftd fi dthittrtm dt douMtjMt. 
vtr.&  vxer.Lfimpiliru  i^.fupr.dtrth.(rtdit.LftlMUm 
49.  Min^.  /.  vertprtturattri  ti.S4*d  ttfiinfirJtftktlf 
prtcuraterC  iKfr.dttendiil.indth.  Id  tamen  in  propiv 
iicoidcudicinon  poicft,  quia  debicornoninccpic 
dfoluiione ,  fedipromiffionc,qaainiuiru  mulic- 
ris  fccit ,  ac  pcoinde  non  cam  muiieris ,  quim  fao 
nomincfoluiffe  incel|jgicur,vt  fcab  capromlflio- 
nclibcrircr.  Suo  eoim  nomine  fotuiirc  quifque 
pt^fumitur  pouiu  qu^malicoo/.^  jn/^j/r)«/iiir.Q^f 
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rcsficit  .ytpcr  camfolurioncm  libcrarJ  non  po-  nu$  cx  fuo  ingenJodocct.caufamdebhimanerc 
tiicrit .  ncqiic  iproljrc.  ncqnc  f  cr  cxccptioncm  /.  JntcgiS  mulicri  ad  hoc  folum.vtad aliuinihil  dc 
indebitMfi  4 itifr.  dt  toiidtil.  mdib.i.l  Pjpintania  iS.ifl-  bitnr  co.-npcUat ur.nifi  vt  cedat  ei  condidkitia  adio- 
fr.mtnddt.  l.jiquidpfjf 0ory.fupr.dthttedpait.Sc  con-  nc.Tnnc  cnira  aAionis  ccfllo  foja  pro  iufla  prafta- 
fc  ]ucntcr, vt  .ffi  (oli  coodidio  danda  fit  non  mu-  tionccfl , cdm  no  aiia  dc  caufa quis  tenctur; quam 
licri.necfi  ia  aoihjbcitfolutio!.cm,q')aniuijco-  qu6  laducrfusalium  habcataaioncm  d.l.auiddt- 
t(l  fcntiat  Accuifius,  &  cum  fecufus  Birtolujcx  betury.i^fr.dt  ;<f«/.atinpropofitodib.totmuhe- 
d.l.f:fre(ttr4tor 6jnjr.de  ciKdia.iKdtb.Qaidemmpo.  ri$,ctiam  poft  (olutionem  fponfofadSamnonidci 
tcrt  addcic  ratihibitio  a J  ijirum  pficcdcntem,  tcnctiir,  quo  i  habcac  todidtioncni  aducrfu$cum» 
quc  n  iniii  i  lc^is pofuit  lulianus  intciucniirc  ?  d.l,  cui  pccuniam  foluit dotis  nominc,  fcd  quiadcbl- 
fiproiurater  verfu.  C<i/I«,(iquidcin  non  alium  maio-  toi  muherij  cft  cx  prxccJentc  caiifa  &  oblieatio. 
lem  aut  melioccin  cfFecluni  habcrc  potcft  t atiha-  nc  forta  mutai.ant  alia ,  qnjc  pcr  foluiioncm'jllani 
bitio.quim  vt man Jato  a  quiparctur  d.l.vtro &  d.L  fublata  non  fuit  d.l.non  tium  p.infr  dttur.dot. Mancc 
ftlutMi  l.vltim.  C.dd  SC.  iUctd.  Ncqnc  vcro  potclt  etgo  caufa  dcbiti  inicgra  mulieri ,  ?t  dcbitoren» 
ouis  pcr  iatihbjitio:;cm  (uuiu  faccrc  ncgorium,  fuum  vrgercomnia;nd.j  poflit  adfolutioncm, acfi 
ni(i  quod  ipfius  nominc  vcl  coiitc;i  plaiionc  ge-  non  lolailfet  fponfo  fur.no  :  falua  tamcn  ipfi  ad- 
ftuni  fic  LJi pupHU  6.  ^.ftdfugo  &  i.iiem  tjtwiturfMfr.    ucrfus  fponfum  condiaionc.  nifi  qudd  fi  fponfui, 

dt  r.rsiot.ntfl.  &  dc  huc  calu  loquiiur  Paulus  in  d.  L  qui  pccuniam  acccpii.n  .n  e  11«  fo.ucndo  ad  cam 

fi pieiurmr,  non  ic  lilo,  quo  quisfuo  ronalicno  rcauuendain.x.juum  cllct  nunJari  ludi.  io  confc- 

ujnuoe  iolucrir,vtinfpc.ichuius  lcgis:qiiarcncc  qui  eum  indcmnitatem  a  n  ul  ere  ,  li  mouo  pec 

qdcqnam  pr»>ficic$  li  tumBartolodicas,  nmcari  ignorantiam  fa<ai  pe  eMcm  fponfu-»'  cxcrpno  c 

caaiminhocvcrfic.&  camfpccicrotra«aarj,inqua  non  fummoucrit<f./.iiiirfjr4w  ^y.in  findtcondia.m. 

nuIiusmnlicrisiuinjsprxcclTcrit ,  quoJ  cftomni-  ^i.puta  qnod  fccutasfuilicnuptia^pu.flrct  ,nem- 

no  commcntitiiira  ,  a.it  ficum  cndcm  Baitoloai  pccun  iufl'.i  Sc  mandato mulienslolue  it.Eitigt- 

tiicnJuiy  Acciiriijcrroicmrepliccs.podcmulic-  turtota  iixcclaulula  Triboniani ,  cuiu  manuni 

rcoi  tatam  habci c  folutioncm ,  ctiam  non  fio no-  de»cj»n..t  e. lam  ablatiui  iJli  abfoluti  ,c4if/i dtbtii ,n~ 

miuc  fadam  adcb-toic ,  &  «x  caratihabiiioneac-  ttgra  multtri  mMtntt.  hc  n  mfulfa  illa  verl>oru'n 

quircrcGbicondidioncont  alp  mfum.cx  Xi.jiii-  muhiphcuio,  ad hot ftium mtntntt  vt  ad  nihilaliui 

utc,  1  r quit,  dc  qu3 diximus in  /. lum fundm  j i. j .ftr-  dtbitor  comptUdiur  n fipt udat  tt (ondiditia a[iitnt , pro 

uuuttnumfupr.dtrtb.tredit.  vbjdcfcnduiHc.quoues  eo  qiiod  paucioribus  vetbisditer  poteiat ,  dd  hot 

quisaeciido  cnotra  Tituirn  ,  nonal:ud  conrcqui  folum  manente  vt  cedat  ei  condiSuu dSune.  Qujm- 

poteft  ^.quamvtTiiius  ccdatiisa6kianibu$,  quas  quami  ccflarc  fimi.l  lita  polfunt,  viJ..icg  a.naio 

contra  Scmpronium  habet,  pctmiticndum  e«  ei-  muUeri  maneat,  &tamenpropecuniaquxdcbs- 

fc  ,  vc  rcdU  agat  cont  a  Scmpronium  :  nam  tur,  cogatiircflcmnlicrcontrntacciTione  condi- 

piatcr  id quod  rraJiuo  il  a  Bartoli  filfacft.iiim  dianis.  Val Jc  fiquidcm  iinminuitur,  &d«lihatac 

eocafa  qno  adtionis  ccflio  nccclfatia  ell ,  non  atfkio.qiixaJtxadioncmpecunix  aniCacompctc- 

magis  cx  xquitatc  ,  qnaiu  e\  ripotc  inris  as;i  Uoe  bat.fi  cx  poftfat^oincipiat  noncon^  pe  crc  ,  nifi  aj 

cefiiorc  po/lu  /.  Modeslinmyo.de  folui  LStuhum nut  cxtorqucndam  pro  pccuiiia  aaionisccflliancm.  Ex 

Fdmpbtlnm  95.  §,pen.t6d.Lvtfidetuf,r \6.dtfideiufflfiret  his apparc t non  finc  caufa  przfari  B;r  olum ,  cfTe 

^o.l.TemhtrtditariAm  f<^.infr.dttuicl  l.fi  rtsebli«4td  57.  hanc  vnam  cx  difticilioribus  lcj;ibus,ciini  cxpUcati 

dtUgdt.i.  nonputo  v(.i'umcllc,  quodhic  Tiibonia-  tota&dcfendinullaratioacpoflit. 

I  ^  FLindus  dotis  nominc  tnditus ,  nuptixfecut.-c  non  fucrint ,  condidio: 
nc  rcpeti  poicft :  fructus  quoquc  condici  poterunt.  idcm  iuris  eft  de  ancilia,  6c 
p.irtucius'. 

1 

§  1.  Fftniiu,  cx  eacaufj,  ex  qaa  domtniam  tfansfcrri  inaccl- 

flAT.DVB.Cond'Ctici,dr  qu.ihica^tmus,nihil  picntcm  potuerit ,  tranflatumfit,  fiquandocoa- 

n:/i « cpctitio  eft  l  i.Cr  paff.  htc  tit  Lx  iuJrjit.prox.Li.  ting.it .  vt  ex  aliqua  xquitatc  condidioni  locu$ fii^ 

tet.tit.dtcondin.  indtb.  Rtpcii  autcm  non  potcft,  fiuc  indebiti,  fiucob  catifam  dati  caufanon  fccu- 

nifi  quod  dafuRi  &  tiaditum  f  lii  .aiioqui  pe:itio  la  ,fiueobturpcm  vel  iniuftani  caufam  :  an  nona* 

cadicenda  cfTet  non  rcpctitto.  Portb  qui  fundum  pertc  iniquumcft,  cogi  cumquifjnduni  acccpir,' 

dotis noinine  JcJir,non  idco  vidcripoteft dcJifle  tTuaus,quojnunquam  accepcrir,  reftitucrc  ,  Sc 

frut^us  ,  qtii  cx  co  fundo  poftc^  pcrccpci  funt,ncc  Quos  domiijj  iurc  pcrccperic .  &  ex  f  jndo  runc 

eorum  doininlum  tranfliJ  iTcquod  iple  nanquam  luo  ?  Annonpliit  iurjshabcre  deboat  eorum  rc- 

lubiiit  /.  I.  $.(umpridihm  in fin.iiifr.de pi^nor.  oec  no-  tinendorum ,  quam  fi  bonx  fidei  pofliflbr  dunta- 

Dam  cll .  V'.  ai  vnu  pcilincac  dommum  propiic-  xac  fuiflct ,  cilm  plus  qu^m  bonz  fidci  poirclToc 

tati5,adalium  vei2>diiminium  fiuduum,  vtccrnc-  fuerit,quifuitcciamdominus?Quid  cnim  ampliug 

leefl  in  fruifluatio ,  Sc  bonz  fi  Jci  poireirore  Lfijru-  facercpotcft  bona  fidcs ,  quim  vt  tantundem  prx- 

Qutnui  mtfftm  tx.ft^r.qiiib.  mod.vfinfr.  diniit.l.quifit  flct.quanrum  veritas.vbilex  irrpedimei.to  no  ell#  ' 

Xi.f.  I.  (y  vlt.  infr  dt  vfurd.bontpdtt  4S  dt acquir.rtr.  inquit  iurisregula  .'n  /.  bonajidts      dt  rtgnl  «r.ac- 

iwiiff.nec^icrrmiiccri  opottet  caufa«ii  poflcllioi.isi  quihic  dc  quo  agimut ,  vci^fuit  domin  s.sl.ontil 

ptoprietatis  5.:  fruc^luum  y  leg  penull.  de  dcqvir poff.  ncccondiftionc  tcncrecur,cilm  ex  dcmu  ri  peiAvi 

adc6q;ic  r.ec  vliisfu  ifliis  &  fn  A..um  ,  c  iarocum  nalcs  adioncsdicanturcondiciioncs,  pet  qna$ia« 

dc  doie  "agitur  It^.  fi  vfu^fiuilM  (i6.deiur,dot.  L^M  tendimns  dati  quid  ,  hoc  eft  ,  domini'  m  in  nog 

fdS.  dotdL  Cilm  crgo  fuudus  alicui  ctaditus  cfiy  transfcrri  epoitcie      dfptlUmm  &  i»  fie  itaqvf 
Toni.111.     .        ■  fif» 
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Iniht.  di  iSm.  DonAiniam  aalini^CMiiafinFr^  nmi  iie#tiftoini  ▼idcri  debec.  iiDtos.  poSelTotit »  «idL^: 

poceft  illcqui  non  habct  t.  mdWi ifo; i^fifl^irir>w»*  etiam  vccttf  domiaaf  |«tMim^^ie »- dcKiioniq^v;.': 

«ftfmnJ-r  iif^utiii^itur  fuiidiqaicon<ilci(iif;fiicon-  condiciooem  efic  ,  fi|ii»d  ad  frtreiBttn»  teltf* 

didiioncm  vciiircipri  tion  podiiiK,  iUlAkcmqui  tatioDeflor^attlnet  ,  auitm  nudi  bonc  fid«i|o{«f4- 

•iteift«ednteih:^mpcircepdrQm.NiHHbftu^^  feiMvhnie  eniktt  lioak  fidcl  ^&S^H^gl^ 

bm  pbft  litc-n  contcftatam  pcrceprii  /ratio  illa  cr  teali^Ra  quidifrn  ,  fed  quim  fuam  putabat ,  fif 

^ecialif  vidccui-pofli:bccrc,  \t:iacondtAionem  quafi  ex  fua  ftofew^  jgt^jt ,  irfbil  qood 

Tcniant  qoia  qa«»^ eft  »  c^ipBfltiiimedMi  impat«rrfl9ib.'fll^4%|M|lMMllftlfne«  oa^ , 

Jclicr,ncc  fpn.iiTiin  vin  r?icauonib'.is /.ff/fffMio.  ^luseft ,  ex  ea  canfii  proptef  qaam  ip'am  redde'-' • 

ex  dtmfi    f.\jMii  rtptum  bS.fuprM  rei  TtMdu.  rc  iUod  miiit  dcbcat>  i  npataci  potcft,aut  cuc  o^al^; 

ftd «(imfRiaSlltos  inper(bfttMf.i  flijfir.dlr>/ir.  fide  niM  Hn(*^^m^t4ilikt»9A^ 

cniiirmodKunccondiftiooetoinne5d.5.4pf<f£(MW.  lam,vel  ttfrpcm,vclir\tuftam  effo^alwiwsit  hod.cvcy 
Sedi  fro^luum  fHite  liteai  conteftatam  percepto*_^iit  ted^^iioe  iufta  eauf^,  iineiM^itonfiicftuK^. 

Ijiitcjt  et^^fiirqtifr  ioftaqitideivri^^} 


IfMHalli  rvtlocft Videnlr » f itoftf ^ii  tliii  pu'MM 

pit.non  cx  rc  alicna  fcd  cx  fua  pcrc epcrir,  ade^qotf 
^ood  magis  c(l|  ei  priocis  divsc^^ii^^ftlm'' 
daitftndfdit^  v(!nbnh£0t/t|<tf9RWMflMfllWBf 
fi.lL-i  po(rcir>iibjsaKCi)d:  tnrfrd.im  folct  l.  ifM6}. 
Mfin.inaS.  Lfi  fxtr  t^.  injr.  dt  d»n4t.m^fj^&fittt, 
Dle.  Condtdioftet  omnes  lic^-flk  ffrMllimii" 


iriciofacrh,  (ci  qnarportci  vtl  firiia  vclnonl 
caul»iMirjJi£ii^^dtwu^S.fia.e4Kf  In  eo^ 

fUumm  j^.  h.fi*aimm  iti»SJ.f.i.ii^Ji3lfifj$iiui^. 
condiiSioaea,  per  quam  repcto  id  qtn^  mmi^ 
fbie  •  fle^iilam  »  bcr  quam  peto  id  i^od^fti^i^ 
flibn  bonx  fidei,  ranc  taroen  ex^ifiiitatenacuraE  <)tnritHoMm  foetii^^Yefi  fariduin4nybi4iin||jl|p. 
cdmpararae ,  ne  quisperoccaRonem  itirts  dutlfii   tatv  cbndrdione  cerri  ex  fltpuiatione  ,  de  ^ 
Cbncra  nacuralem  ac^uitatcm  cx  alient  i*Aaf a  lo-   in  t^^hpik  icrtum  t  j^.fi^r.  dt  rtim  mdii»    ^  f«~ 
CQpIetetur.ipfo  etitin  lcgiflacore  liiidli  petmitten-  fitt.dt  ftHi.  Mig.  Hoe^drfdi  caib  firioiAtM  non 
te.quoi p.i^narcrccrt^ cjm  rariofrt;dtIili,nbn  ml-   niortt  ift  conduiinnBin ,  nifi  quipoft  litecd  conf 
nusquaincum  nuwz\\l.tunthHfMar»i^kttfii'   ftatam»  acccpiumquc iudtcinm pcrccpfij 
Mw66.dta»di^MA.lkrtMMI»iWMiliH^fU^    qii^  bbo nili  etarquitatcfi  Sabino^fi^ 
Idcoq  e  fi:iuiprltorcxea  caafa  rnduxrtcxccptio-   dimns,qoo$Pa'i!jj  rcfcrtin  dt{i.f  ftd^ionm,(iii 
nesdoli&  meiaiLt.  f.uii^-.didtlimitl  &M€t.tx.   uit  Papinianusliocipfumvi^iatietcire  ad  tii^ 
Uft^  lu9t  legiflacor  dijfiwtnHiiidioncs  umncs,  Mi3arirrationenr^dRV'4BM^qtfaieq«id<i|ift« 
quar  ohea  ncatif.i'Tidicunt'lirna*ura'csi*n  i.indrhifi-  cum  pctiti:r  t.i-c  ci.Tri  dcbcat ,  ini./.i.fSif.  rir.Celial 
ijuifMJiMjiiici.aonautemvtputacibt Accuxlius,  cniminiiacccrticondidiooefxftij 
q|^iUS6^|!|^am  ad  nacdtatesactitfMrtiiiqal  ■  itlii  lilMlitilJowim  fra  AaiMlMMlfef 
islnq.icmtratiflaumeftfundidominiumjocu-    cam  pcrccptorum  ,  ni)i3  i$  qbi  fimdum  exfltpolj 
pletiiretur  fx  tli&itiaciura » dc  qtiidcm  finc  cati  fa»  ticWMrdare  dcbuit,  hrn&as  ex  tc  fua  perccptt ,  oe 
W&ki  ipb  Mdo  qi)cm^ogicttr  retldere  fruaui  ^iMMride^^efOlijiSifaMl^ncciHosegopercepii^^^ 
ctiaih  orfl6'es  qu r> s  pci  c cp i r,  i c '.ti tnerc ,  non  cocc-   ftm,q«amuls  non  Mfimitfec ip<e,ntfi eoademumjv 
retur,qi)Os  vdqucnoo  percepiiTettfinooipfiusfua.  qostci  contigerir^reKxpiljtr 
dlJe«Moia  nadus  iuiflttv 

.Alll^infarilbtelitem  contefttcam  dcbet redfTe''  i:lffdiH^vi.ffriittiifmf.Ni{i dies iB^niimty 
,iit>,vcomniaper  cbndi{MofletniDetom  ftaratnl^ri^^  adnfr«9i|iit^r;  cjtfo eiitt ir        poftdiem  perccptl^' 
ducantur, iri  quo  e^ent,  (i  dorrininininaccipieiiPk»  Teniii^iR  condi£iiOnem,  iure  faltem  eius  quo4; 
tcmtrantlftDmnonqutm  f  ;iirct|.9il(i|iuif)i4.|.  ^li||i^iifprptomilIorcm  (lccerit,quominiisMi^ 
<^)ia.OT/;iir/Sir»  vbitrada:u:  fpccialiter  de  frodi-   dSerondosprzftitusfit  l.ftfnr.dtmctrtodjt  xt^.in^. 
bos  iundi  quoque  in dotcm  datr,  &perceptitfiQe  dift^M^.zi  incoodi&tone  rci  qux  fuic  aliquan-« 
#tom^Haiiperquo  «dfiaitai  fpetabator,  fiuopi^^ 

C^rt^eoinJ  ftudlus  non  iure  fcminispcrcipfantar    r!s  rigorc,vtdixi,non  cxxquitstc.  Ncccnim  iqui* 
(Rkcqi>}raotur,^cdiO)r9(b)Lvt  f^riptum  eft  m  j.fiu   tas&  oflicium  iudicis  adeaextendi  potcft  ,  \ 

o  m  i  n  i  Dnfec  ecceptnin  iad  ici^BKotfd^jtfPiHlli  niii  iwCMttM^' 

qood  pcr  traciitioncm  i  prioTcdomlnoabfceirc-  cimcifiicrint  ininnfl.t ,  vclfaltem  pcrgcneraleat 

Xac,adcucurc;^£eccddi^ooem[decaiiqaidcm  -  claufulam.rx  pdt  bttUt  qitcinbonaefideiiodicii|^ 

condiA^Miei^mM»'» qD#n<M^petiti*i^vtccr-  omnibtitaddl  (blebiiS|lt/£dier i^.  $.irr» fiimig^ 

licontljf^io  cxmpulationc ,  fcdrcplctitlo  cius  fci-  iffjf.d^  ic^ifir  ri/^. &:  cx qua peti raiiodebet  ,  cur^t 

jycetreiquxaliqoindojTOj^afiut  •  qucmadmo-  buoarfidciiudidltfrodusvetiiam.^adco^vfuftil^^ 

mvi  inirio  dtxtmi^|lOT  ^am  dominio  ftaftat  non  &di^(i«|^tolilkiroiiiWiti|^^ 

ad  cum  redcant  ,  tanquam  acccflioncs  njtarales  moneti|i«r<}t  i.itihtnefidtil.ffirt]^.l&i»fiui^^ 

<ti|p,|^<f^iir«M'^^^  fibi ,  &  td  Ti0i!rj&dJ.*idt4iim^»i,tx(4Bfa  &  f.fanili.de  vfmr. 

-^t^flikai^fia^^  :  Id>.  :  ItiBvet-b  AOtirfior  nblter  lion  fatis  ben^  intciie^ 

'  ^P^M>^^^         aliqoa  ,quod  praecipui  xtt, quiadionesiftDtfbinnes  ▼idetur  confandcr«; 

obrcfuanm]|meflBi|aamui5  codiaiones  ipf»exiB-  q[Q«otomadfirti^H94]iiVellitacionem,id  eftcondl^r 

<iaitatcnaiciQtiic,qo^m  ex  mcra  iuiil  rationefupr  £^ones,qo«riMi^it|ReHt:ores  com  ilsqtiac  Atnt«j^ 
jpa&t,i6mHni  condiftioni$cqQit9teiiroeceifitat^:\  titfetfts, Ar  ^iif^vtt  cum  a^ontbasliofttfySll' 

•dcbvt  fi  quispcr  crrorcm  &  imperiti^in lortaiTe  qnafi  in  omnfbas  vcniant  frufttis  cof^cra  raodl^l^ 

.  JbdicisobtiniK  tin  uiciiciocondidtioniti  eodcm  Qtiod  ex  iit-quz  dixiiTias,apparcc  cuidemer  {tfii 

'm/mktc^f^t  fit  obd^et^iPii^ai  in  fradi.  foi^^V^  in  condiEHMlkt  eiat  irrp^lB| 

bus ,  cxcmpl  1  ciu»  qqod  inrei  vtndicationt  A:ri'  quando  fuit  adoris,fru(J>us  omnes  vcniuoC,  ecfaix^ 
,'|>tum  clt  io  '''^■^^'^^^^^'^^l^i^^Pfj^''  Htcm  conteilataro ,  adcbque atmM 

"^^»"  vflAinperjMf^Jfilillill^^ 
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m^:tMrfur.  In  ii$vcr6con(Ji(5lioniba<  per  rdttiiu^li^tfundum.Qaie  ta.meri  ranomihi  vidctur 

nittau  •  id  qaod  noftrum  numquam  f  lit,  planc  incpuCfc mai^  condaoau :  inepta  quidem, 

Sviit  vcntontifedi)  tanitim  qui  poft  acctf-  qaooiui  non  probitiedldeadhM  dfe  oialtea  fra- 

_^         iciiipercef  ti  funt  d  ^  fidBior.ei.l  z  itr-  dtus  eo  q-ioqaccafu.quopcr  molicrem  ftcterit,ne 

' Jiru|t^jbiifiMiiu                               in  i>o-  ouptix  re^ue(enair,qaod  tamco  mazimdprobao* 

'll«^dri1i»ttiflNmiBi^wi^  ,  etilqot  anM  IM  dnm  er«t ,  cihn  In  into  iare  ciuili  in  pnrin^diMn 

conceftatampcrccpiifunt,fedtamen  nonomncj,  efospcr  qaemftat, ncquid  fiac.pro fadoidhabeil  ' 

a^MbibU  eaipoft  morara  pWMBti  funt  d.  Lmtr*  $•  debeat»  tum  (uiogae  ciim  5iciendi  codido  espr«£i 

SPA  ilffkrs  p^MmKlimmu  viM tfurf.  f«eft^iunto^|fofinon<knifi  aeiuf  C.M»ffai« 

odoaccipidcbet,<|ao4«lefTa£bibui  exuidi-  x^Mcondk.&demmRr.tlulm  PMlm  %i.infia.nd.tir. 

tnm fidctocnaimedo  MnAandis  indiftinde  Liniurt etuUt  t6udtrttfU. mr.  Qjiaoi^aaai tefpCon. 

fcriptum  t^iitMMutmmii.i.tttmf* & 9.ft»uU.  deri  potei)  quod tatioiiblood •ddandnaetat, n6 

Wfif  ntC.iOlilirthnm  fHrflrr-in-TTrT-  c(t,  vtil.  fu  flc  n^ccu  dotit  anr.i.ccndz  ,  qnxnanquam  dos 

linty oflpHteiBporfa  fruftat  prgUf  ntur,  quoroo-  faiircccooftriagendsm  libcciatcm  mauliDOoiofil 

ra  mtUicootrftaafif.  ratifqueeft,qaodiniifrolia  cnBttahettlorum/qiiaBficotinrerlnoliof  nonc6^ 

aMi«miolMte«or,5c io  vlrimis ▼oluncatibnst).  tuhmtarl.Jif4trt cgtntt  ii.  dtrit.  mift.Mn  nec  tegi- 

C.hi  ipukjunfjmn^  ntctfin  mttgr.  rtfia.  Lf.in  frinof.  timi  contrada  biet  muiios  olim  (Cttod»antur» 

4t  i^S^fritfn»  84  /.  Titi*  Smij.  $.  ffurm  dt I^m.  cdm  xqui  libeta cficnt<l<nofti8»  ac  molro  nagis 

AnWMm  in  ftriai  iuris  conttoAibat  9c  iadiciis.  rrpndialt^S.t^  2.  &fsf.4$imn.  &  rtfui.iji^ 

Sunt  ergo  deteriori*  hac  parte  condicionif  iu-  ^Wi»  j«  i»frj«(y.*«ir.iir.  alioqui  ma!tcr,qu« 

^idabooc  fidri  t  quim  condidbiones,  pcr  quai  le-  ciiam  ilne  caufa  rponfalibttircitandatfer,  rnanerec 

pctimnsid  qood  noftramaliquando fuit :  Sed  «].  inAMau.atque  ica  alii nubere  prohibet etor, q<:o4 

cifliT»  fjfit  roeliorisin  hoc  ,  quodnonmodb fru-  nontantum  iiati  mjc &  atq  »  tate.  fe  •  etun- apa- 

^kooin,icdcttamvfutarLim  adJiiaroenturo  ex  eo-  bUcavtihtatcalicnumclle./.  2.«MLi.(.jUar  m^nim» 

|fi#MimaBCt«mpot«recipiont  d.^i»kMjMiid,l^  lMttrenii.dtrtkmAirA»Mc.ftfiiJliitt.ydtfnutlp 

C.inquib.cMf.<\iioi  \n  condiaionibiisetiamfaao-  aedit.  Malrautetnconcinnaracft.vt  dix  ,t  .iiio  lu- 

iabiiioribostecuscft/.i.C.d«w»i<5.i*WJ.f<wlitf4.  pradKlka,  proptcrinfallamicmpoiu,  &  \c  borum 

'Ci«Mmii£^.a^n»p*Miif  n«mpequiavfiwcAotee-  compofitioncm.  Sic  cnfanconcipi  potius  debue^ 

icclfiooesduiles ,  non  naturale$,ncc  certum  efteas  rat,  qnodfijptnfm  nmcfmitnirtturdd  rtjlttutiontmfiw 

■11  iniMhbni  fuiflcillam,  qui  pecuniam  coodicit,  &UMmUcatt tifundum ntgligm ,  non  quomodo  coo- 

^ota  iiMMrata,red  iute  perdpinotar  iji  nttk  Ci.  cepucft  pcr  verba  UU,MMiMi(ir«iir  &  tiaurM.  Ne« 

Smi$m  9mdk.  id  eftnon  ex  ipfa  pecunia  ,qu«  fui  ra  fai  Latina  vidcri  poteft  illa  locutio,f»nuOTi«trf/irf 

0«uufler}li$eft,f«lexoegptiadone,ideiC«xfti-  r«fli«<w>«a«,ptoeoquodpradcnics&  bonxla- 

putacione  fmequaoec  aeberipoiEmtl.):cin>/Sv.  tinlMliiaatboce*di«erear,4ir5(liMiiwo»M««iiib 

LTuim  t.^.infr.  dtfrtftr.nibJ^tni  Sc  predum  rd  v«-  cftquc  fiic  parus  grxcifmus  Triboniano  Grxco 

diix  non  exipfa  rc veodita perdpitor,  fcdcxtcn-  hoauni,&  inlatina liogua  pecegcioo £ftmiliaris,liW 

dicione  &  negodacionc  LftmS$9rxtJikmi.iM  cataeilla icmporura immnutio,«cactOilolUnia. 

'  Madir  If  portbqnipccoaiam c6didt  quc  foa  fuir,  niaoi  confticucionlbuf ,  quas  ille  Ittino  ttrmono 

Ecii  potuerit  ex  ea  negoiiari  fi  habuiiret ,  6c  vfuras  confctipfil,  f idcri  pocaft :  oec  «Uus  etioc vllos  eft, 

ftipalari,poteiac taincn  etiam  non  negotiari .  nec  qoi  hMs ciddaccnilibet«Ucn«lioga«,  inom 

llipolaritdeolqoe fiifficit  non  fuilTc  vfurat  in  ftipu-  noo  lacij  heni  fit  vecfatus.  fiue loqaeou ,  fiuc  (cri- 

latiorcm  dedoaa$.vt  nuUoroodo  debcantur4  /.j.C.  bcnti  Tciboniano  auiem  taiito&^iks,qudd  ille 

isWar.cMaaiaiainaccci&onibusfromeoti, hordci,  nonumdotibai.qukmmuHeribot&aereimpea- 

ol«i,8H^lnM^Mn(roodimerciam aliadfit,  vt  fiiis,8eplaacqHOVolens,maltticnouam Sc ftulcaoa 

ctiam  cx  pafto  nudodum  incontinenti  appoCto  tatiooero  perquirere ,  yH^^^y*'^"" ^»0** 

Jcbcri  podiat  L fiumtmi  i7.Md.rir.propteciaccc.-  Diteretur.quiai  cxiarecoaMta«ie«m  ramere,qa« 

tameammieramxftimationem,  quxpcriMipo.  coodiaiooilBMIiiinnibu$a>nu#toiret.Namfibona 

ra  variatot  I  «fa»  i^  toltit.  Nec  nntilm  hac  parte  a-  rttio  ciret eitrs caufam  &  fauotero  uaueg . ««- 

liaratiocit foiftanro, altavforarnni„f«d 6c  tneo,  ««  vtiqae  vtin cxterii  qooqac  perfonis  idcni  ^« 

''^a»afteca«aeiam^«aodiniadidii iyJMnta  cenduroefrcc, vtcoDdiaioneobcau&mdaacaof* 

quidcmveniiit.Poftlitemcontcftattm  non  fccuta,  fruSas  con^equl  deberctif  quoqa<, 

nsM ,  ac  tCum  non  Tenioot  ob  eandemMtmnem,  per  qocro       fuiflecne  eaufa  fccoca  effet.  QjioC 

«uaroproxim««tittKnraabqn«nraiic«.<pHraotc  piobabUiietdefendicertaDollomodo  poteft 

IkM»  conceftaum  debeci  cx  ftipalatione  coepe-  inii,rttiml$t6t.infin.dertptl.mr.  Dcbulcigtcurraeio 

nnt.non  defin«otco«eteiiuconteft«u,n«ee»-  fpedaiicatis  fiimi  cx  fcuoce  docium  6t 

cnm  carfos  intertnmpetor  pcrcMn  nooatloMni  ttattimonini«actepa«otttm.TrdbMiWac«i». 

«eceirariam ,  quam litis  conteftariolododt.  Qux  furo  videoqus  rattonc  vcrendum  fie ,  ne  rnanta» 

lentcnriaSfratiocft  Hktcmit^*t*isjnfr  t9LiLtit.  nM^fcoduro  tanquam  ccccosdc  frua.bus  06 

^ffar.mnai.dtlttmti.S.tMdi*m t9.i«f.^««Mo«rjioB  roBlacndi»,<w«ndinincectus eit,aD  matrirooiriC 

'-^mm  6eat  vlucn  vicem  fra&uam  obtinent  ii^  futaroro  fit  .cu«  potlibcrcdf  tc  debeat  tucurum, 

wTiu  iconoerf..finausvi^erovfurararo  :  Ulad  quicertuseft.perreniUl  hauiri  qaomtotis  ma- 

aatem  clrca  lcgis  huius  inter pceutionem  obferaa.  trimoniaro fequatur.quo recoto eOet  iDe  Ipfe  p<». 

lionedtenum  cft,qoodaitd.l*id*««ijS.$.r.udjjf.  nasfoxncgligcnii*  luitrms ,  &  fnndum  dotalcn» 

iU^.Trd<r)!.cti.mfi  per  roulietem  ftccecic^oo-  '^«^"'"■'^'^^"Sif^fiOM.^^ 

mktSfoWte  contrahantur ,  magUuroen  efle,n  <^iramb  a^o«4udfct,«ftdnro«lfcnoeot»tcon- 

JKfruaaimcipcredcbut.  Eifiiqaefenccocixc*.  diaioaefai^obnuptuistl.t,  quxfcc»«iK>n^^^ 

•    fuSrucinhiw«bii,lUiilWlg*<^^|fe  Ss^ttf^n^lmBtA^'*^^'^^^' 

Tom.  Hi  " 
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lp(b  rxdtari  debnet  ad fiiiiciiim  nmco  ^tffmoA»  natura  hominum gratu  cdparaucrit  1. vettujkit fVI- 

rxcoIcndi'i,vtianto  vJ>criorMfruaujintenmpei>  fi\»G^.fttfr.itvfufi.l.fnfKuiim  18.1»/.  d^pfitr^  Jf/a 

cipcrct.tjuos  Idrct  nullo  lc  calu  rcftituturum.Qjic-  qu«rouis  non£acuu«  nuptii^  fUndiu,quii  do"^"  ~ 

admodum  L- contcarioc^BOCies  ftuckusicftitucndi  jnioe<|^>m<ttmtj<»>ndidpoffit^fimt^ 

funt  nihil piodc!^ poflrL-(lori,qu6J  pcrfuam  ncgli-  bus,quiexco pcrccpti  funt^aut  ^rdpi potu^nmtt 

gcntiamvcinull«js,vcl  minorcspcrccpcfit, cumin  flliud tamc iutis cflc videtur/ianciil» m dotca^^f 

qoffftione  fiuftuum  gci.cralitct  animaduertediim  ^tk(k»ytqmnui$mtBondui^foiB^^ 

llt,nonan  m.ilz  fidci  polfcflor  fruituslit.fcdanpe-  nus  in  condiaioncm  non  venut,  qui  necccad^ 

Citor fiteiit  fi:uiturus>li  ci  pollidctc  licuillct,  vt  fcti-  fuit,(ed  api^d  noo um  dominofn  editus.  Dec. 

ftamtttlnd.l^muik6%MfJ»m9mdit.  Htcuitem  tusiicdcnonntinfiut2u,atcaii|epedndcacriu4|||- 

dc  quo  .iginnis,cjuircm  que  mca  fuit,poindet,(iuc  acccflionatmalis  ett ,  idcoquc  ratio  cadcm  lociun 

ex  iniuHa  caula,litte  non  ex  iufta,iiue  cx  caulk iulta  habec , quao^  tp  ftu^boc  vluipautnuu,  vt  pecip^ 

quideiDaehoiiefb,  fcdqnfliTelnonrecimvtli»  «cfitidiMieiiamdiiifitpfMiidcMqjBOtUoau^ 

llitafi(>autdcniquc  linc  caufa,  plusquaminafefi-  perindc  ac  cxteri  fru(^us  acquiratur  bon;e  f|i|jjb 

deipolieilbteft.quamuisiicdominus ,  cum  ctiun  .poflefl<>ci.&ftcoiin ampUoc  6^ 6uorabxiiof ie4i(||i. 

liulciidei*vcitadixeiim,doiiiiim>fici.i./  ;)fr;!rrtff  &  ttofntftnnflMmamacqulfiao  >  dc  parttuqiud^ii 

iKf.at»tL\dittiA0itJtmifJLrtrimqmitm iytnfr.Rtr.4'  ftuduum  appcl'ationc  non  coatincatiu ,  nonune 

mn. n<meamaMtxdoU>Lt»i,eiMi^MitUm4U  xamen&appelUtiooccaulifcoociac^uJU-idti^^ 

txitft.  •  tfftfirc^zo^.^#mi^quiac4iiaifiiucc  pa^qy 

II  tim  kfi  rjT  i/ir  no" r    f Rat.  dvb.  apudftiftinum  donMiuim»fioott&tftt|r|mnMtt 

Ptmir     >ft  in  friiaa f fii m  ftiiftaa  om nct  ranim  yimuicfondifimri  / 

I  Vod  Seruius  in  libro  de  dotibus{crip(lt,n  ioteireaspecfonasjquarum  alterai 
.nondum  iuflamztatemhabcatyiiiiptix&dsiintjquoddotis  nominc  iiu 
terimd.uum  rit,repecipoirc,ficintelligaidameft:vt,naiaoftium  incerce/rcric 
prius,  quam  vcraquc  peiiboaiuftammttm  habeat ,  Cit  eius  pecuniasrepeti^o; 
doncc  aucemineodemhabitu  matcimomj  permaneant,  non  mag^id  repeti 
pofTit ,  quam  quod  fponrafponfo  dattsnomine  dederit»  dooeciiuoeat  imec 
eosacifiiiitas.qaodenina^eacau(a,nondum  coito  niatnmomo,datuRcamfic 
detu  r,  tam  quam  itt  dotem  penieatttfum ;  quamcdiu  pmeoire  poteftSrepcdtio 
cius  non  eli. 

fiineodem  habitu  mattimonij  lcgitimam  actatciu 
jtd  l  Oued Stnim  S.  ambo  compleant.  Quidni  ci^^o  k; tcrim  locus «k 

""^  huiccondiftioni.  ob  cauiam  dati  caufanon/ccutat 

RAT.DVB.Ccrtumell:  nuptiasnonconliltcrcin-    Idqnc  .Scruiumfenfifle  vaideprobabilccft,nequc- 
teteaspetlonas » quarumalreranoadnmnubilcm   intcrprctacioncm  li^  diftinflioiiem  Neratij  adraiA 
gtatfrm habW>"" "  m.igis  qtum  Ci  ncutrn  cx  iisef-    furum fuiirc,  fi  dc  c.i  inrrtrogitns  fuiircr,rr  conftai 
lecle«icinttanaaa,maiculus  lc.  annorum  quatuot-    exdi^oneiaMriwquz  oilcndit  unclicxillc  Sciuiu 
decitn,foeminavet6  annommdaodccim ,  ufittM   de  co cafii ,  qnolpes  adhuc  aliqtia  fubeflet  fiimrf 
taM.i>tprm.  AtquinonpotcftdoscHc  finc  nuptiis    matrimonij.nonquodiuortium  liuedciurcfiuede 
IfMf.  itmjUt,  Etgogenetatiter  ▼eturacft,  quod   £ido,vt  Accurliut  Ioquicui,mcerccfliiKtipciaibiil 
S^uiusinUbtodedoiii)wicnp<iBnt,4tei>vcM  TtcBqueperfonaittftam«atemoompledntiritfi 
■pctlbnasi quanim  aitera  nondum  iuftam  ztatem    non  ignorodidionemiilamiwttrijw nontamadiie*' 
habcat ,  nuptiz  fa^c  fmc ,  id  quod  docis  nomine  petittoneni,quim  ad  docis  dacioncmiefeiri  opo» ' 
dacum  cft ,  intcrirarepcfi  polfe,  &  quidemeondi-   cere.Siceniffl  lcocbabcc f ■Iditt»  — iwiiwiHfi 4»j • 
^tot^c  obcau^mdaticaufanonfcciita,cum  nrgiri    tum  tfl  rifitiptfttton  autcmica  ^Mti iatimtmimJk^ 
nonpoirit,idcodacamcflepecottiani,  vtdotisftar.   mm^rifiti  iitttrim  ftjfc.  Sed  tamen quis  acdacfie^ 
tirobetei,nonvtquand^uepbfteitn canfiundo-'  Serminn finfifle^vcqaodintcrim^id  eft,ante com- 
^peroeniict  ln^ino  difiert  proculdubio  hic cafus   pleam  nubilem  statem  dacum  ett  dotis  nominch 
ab  eo  qucm  Ncratius  quafi uanlcm  adferc ,  de eo    reperi  pofficintcrim  quoquc ,  (cd  poft  diuorriu  ta« 
ouod  a  fponfa  datum  cft Iponfii  dottsnomincHoc   men  quod  fccuium  fir ,  prtuiouam  nubilis aecas ilia 
eiiimcalu,ciimi'd  quodex  cauiadocisdatur non-  complcrccuc.>Prxferrimcumttcpiifpofieittm,ft4lb> 
&mcoito  ir.utimonio.  ficdcriirtanquaraindotf    uorrium  fit  ,  vbi  nulix  funt  venc  nuptiz  T  inttr 
«Bqiundo  pciuentLUum ,  mcrito  placuit  quandiu       rum loi.^. imtrtnm  iMttr itittrtiMm\^i.i$vtrk.f^ 

^tauetUt^P^t'-^^''^*^^^"^'^^""^?^'^"'^"^"'*'*^^*  QtiAdecBalafoIeiunoilri,poftAcciitte% 

lioncm  clius  clfe  non dcberc  ,  quia  ncc alia  mente  di^ionem  hanci/n(0r;i»ni in hoc  loco  nccipcre  pt» 

^tum  cft ,  quam  vt  luo  tcmpote  pcrucnirct.  At  rcpudio  ,ponuncque  ibonfaiiactiam  incaltt  SaOa^ 

cd^mobnupriasiamconcradtas  aliquid  dacum  eft,  pr«ceffilfe»qoodtamettnc«jue<ipfiBa feibiiiqo— i* 

qualcoiplo  i  ft.i  u  ,  &  abinitio  futurum  dotis,  nit,  neaaeiequenri  cfaufulx,  in  qua  tratflatarde 

^pparct  caul.ini  ob  quam  datiim  cft ,  ncque  leeu-  eo.^ood  fiwnfo  dacum  (ic  Iponlx  d^cii  pioaB* 

lame0e,ncquc  rcquivr.quampoire.  Nunqulame-  nn.-*  N«C  Gni  quicqoam  prohibec  »  nillliB  ^ 

I^U^BotcflfttKllMoaikic^  iiiiiiiidip<NF*^ij<iiiniM  miptias  coatnAi/ 
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hec  Seiuij  (cDtRUi*  ArcaAl  MniHiiRliabitabiU^ 

Ifgirimi  itati$:fflcgirima$  vcro  li  altcrurra  pcrfb-  cum  ctiamll  vcrum  matrimoniuni ,  vcrrny.tc  doris 

M^Mauahentium  lcgirimam  xtatem  noiidum  datioprcccflifletidotctntamenfecocovciodiuoi- 

^HMMfeiit.fit  <llir^inrfik>  eft.an  illcgititnz  &  fc-  tio  leddi  oponerefaiHilbn^  qabnai  Aiilnnfir,n 

ftfoara  niiptii  inrcr  eoscontrad*  ,  qui  /'ponlaJia  furpicctiir  maiorem  vim  cire  miptiarum  impctfc- 

laftMuuraiicre  uoiueiunt ,  (ponialiotum  ialtem  dburum^uam  pcrfc^um  ad  tcunendam  doiem, 

lliWiiii^njf)^^^^   I  ly  I  rfi  ^04lellrtriilkdaW.Na(i ntgeumenSenii)len- 

tub,tu(y.  ad  h.mc  tamcn  lc  gc  in     pcrtjncr,  rcntiam  dunm  cdc.nccaudiri  dcbcrc  pucllam  mi- 

trachinir  dc  pccania  data  ob  cauiam  nu-  notem  annis  duodccim  <)uacpraemature  nuplic > ic 

[^jnon  fpondUkttMB)  r  quatcenftnonpo-  iJotcm  dedic,  fip<nniieareanidotiscIat«,ttecta- 

idcri  lecilta  ,  quandin  fccuaim  non  eft  ve-  mcnptrnircatftftrnati  m.itrijTionij  Quandiucnira 

, iuflumqaeroarrimoniam, nec lufiicicduia»  incodcmhabicumatrimonijpcnuanetynoilaratio 

re  fpcm  matiitnbntj  >  oifi  oiltedata  eftdos  fponflh  l!ft,vc  quac  adtme  ntfpta  elfeintlt^rfaniwtepetacfi* 

Uonuncem^ak^i^ictiita&cogitationc  futuiarum  aitinccquodfponfafponfodoiis  comincdcdenr» 

ntipdatintr,.^!^  feqiii  adhuc  podunt ,  non  autcm  rcpcd  inteiim  poccft ,  quandui  nr.anetinceceos  ad« 

cum  dos  data^  proptcDtiuptias  qua'fi  iam  lcgtti-  tinicis>(ci]ioer^ponialia ,  qtiat  tamcn  non  tam  adfr> 

in^  con«'raflrt^ii<  taipen  iK>n  valueiunt;  namco  toitaa  ver^  eftcju^principium  qaoddam  aditiijai[* 

carunihil fircontramcntem contrahctium,cctamn  tis  perfurmum  matrimonium  contrahcndz  noa 

rcpctuio  jncc  ini  inhibcatur  niii  cxprcilim  rcnun-  intcrvirum  &  vxotemtfcd  intcr  vtnuique  cogna» 

ciciur  fpofahbus.  Scd  prointetpretacioneNenrij  uoncil.nmf^M  4.^fdqmmMmmpMpiM.& 

itla  dccidcndi  ratio  adtcnipotcft.quod  tumquo-  fin.  Qux  dubitaildi  ratio crat  ad /.wr  ulto  <;.  C.dthe- 

quecilin  l^onialianulla  prxccfTcruntinter  pcifo*  rtd.mht.  Vrpromde  um  iniproprtc  adiinitatcm 

MNDinonsccatist&ctrptumeftanuptiisilicgiti-  hancdixcrithicNeratinsaatTcibonianus ,  quam 

mi$ ,  /p  t  s  tamcn  probabilis  cft  fiitnri  matrimomjji  in  pr  jrccdcntibuv  diuortium  non  pto  rcpiuiio,  cum 

mpiietapud  virom  comptcuerit  annom  duodcci-  ncc  vlla  prxceftiilcnt ij^onlaUa  ,icd  pro  nucU  prx- 

.4Hnnr,W(iM(noaQ  tIIo  confenfu  «poseft,  ad  no<  matiliid  contra^ matrimontf  |wrnitemia?  Qua  ia- 

jllimmarrimnnium  conrrahrndnm  l.mintrtm ^.irf.  teruenicnrt.  ,dy:  miilicrcdomum  viiidcrrrcnrc.nul- 

'\krit4Uift. zdcbyt  pctiiuhoc  catii  videatur  mani*  iiseaamautiepudijautdiuorcij  hnmulis  viurpatis» 

1nDniiim*qtidd  anie  fiieratinclMMmte,^IM»«acem  dllliWlnhwinaotftjqain  ei u s  q u  o d  doiis  nomine 

«naalcfccre.qnafi  qiiodanteairritum  finfict  Fuit  dammfiicratcDndtcliotoinpcr.it.  Ml  cmm  hic 

imjiiipociaiin  iitipenio , quouiquc  legicimactas  conctadusnondotis,qutnonpoicftiicniui«vap 

tPffipk'*^-'»*'"^]"^''^" poifa dotk^datio contm»  mattimonio, fedinnomiOBCus^inquopraindlHb* 

Icfcerc,  cuius  condicio  tacitafcmcldcfeciflct/.  &  cuscft  ptrnircntixcx  partc  illiiLsqiu  dcdic  ,quouf- 

biet  II.  tnfr.de iur.dot.  Cumcigopoflitmacriroo-  que  ttanleat  in  verum  pcriedumquc  inattimo- 

nium  pcrfici aclegitimum fieii  et  iblaKtatelrgtti-  nium l.fifttMnutm yfiip.bHiiUcam  qua  proinde  non 

'inafuperucaiellK,nal)ohominis,{cd  naiurx  tan-  pugnathxclcx,fedconfcncitpotius,  vtnecfitne- 

tiimf.t£bointerucniente,vcin/.j(/fwzii.$.)!/jK!/4;»i-  ceflc  dicerc  cuoi  Accurfio  i8c  Bartolo  przcefltflc 

bdU iufin  infr.de libfr.& pefiblim.conCec\iictii omnino  fponfalia.quodin  cafu  Setuij falfitm  plindisft. Scd 

<«A',Vfintcnni  non  miousinhibenda  iitrcpctitioc-  cum  dos  htc  duaiuex  caoia  quali  prcielitis-tt 

IDS.quodin  dotcmdatumcft  ,  quamiia  fponfa  vaUdiiammatrimonlj,non potcftdiuidipoenitcn- 

Iponlb  datum  ciret,  quaudoquidcm  fponfahbus  tia,vtp{)cliaro,autcumquipropuclladotcm dcdic 

lolis  fmecearnti^as  nooom  conienrnm  feqoi  ae*  pceniiew  qMltenildotis  data; ,  icd  non .camcniefti-- 

ceflc  cft,vt  fianr.atrimonium-.quiramcn  non  xqui  natarumnuptiarum,ita  vcin  codcm  liabitu  matri- 

jiccciranaseft  ,  nec  noua  dadiio  in  doraum  viri,  monij  pcrmanear.  £c  hoc  nimn uin  ci^ ,  quodad 

dkm  ptieltapnema^ri  napta  dac^dedM  iMMla-  ScruiamannoiaivNmiliW  voluit.  i>ianc  fponl^k 

gldviram  complcuic.  tftigiturbona  horum  ca-  buscontradin.rjii.r.vtncucnipfumoftenait^nott 

am  comparatio i  quod  pcttinct  ad  inhibcndara  oili  per mutuam  iponiioncm  foicmncmquc ftipu-  ° 

interimdotisiepecitionem ,  quandin  ipes  eft»per-  laticmera  ccmoalitpoflunc , cum  fir  concradasno^ 

Ocnturam  pccuniam  in  caiir.im  dotis.  Q^amuisc-  minauis.certum  cft  nihil  facere  nudam  pcrnicen- 

iitmcunt  ccrptumcila  nupciistda&um  vidcatur,  tiam,&dieMidijrolemnicatcmeiienccciJaciamde 

«efaiftit&m&abinitiopecuniadoti^fielet,  quod  quaml.fc  iiiiinrf.<hwfftfeSimile  quid  i  Pap(iMlk> 

jlfCfr^iim  cft  nec  licri  potuit,  acr.^mcn  licuri  ma-  nus  fa<ihim  obfcniauiin  l.^M  frinctf.tnfr.dtv(ur,i^ 

tHimonium  ab  iiutio  impcrfcclum  £c  ex  poftj^i^to  coniticotioaem  Inipcratoris  Antooinidc  nuUic 

llerA^dlum (blocorfiitemporis,ira&da9qliMjf|k  fiim intn  iadicati tcmpora prxftandist  ^9&«iiua 

niriodos  eflcnon  poruitcx  cucntu  iam  tum  dos  nimisvidcretnr,ncctflmcn  .nr.horicatcm  ciusau- 

ftiillc  in rclligitur,  cum  manimonij caufam  conco-  dcrct  vcl  poflet infiiiMMfC,  ficcimcnieftttl^peK  . 

micccur ,  nccvlianouadotisdatiooeindigcat  ,fed'  interptetationem  ,iWMiniGeca6'fiKlim'hilieiO' 

tam  cico  veradoaeflieincipiat,quam  matrimoniam  poftit ,  qoam  fi  debitoiis  mora  nuUa  {cntcntiam 

eft ,  aliud  dici  oportcret ,  fl  noua  datio  dotis  eilec  pneceflecic,  qaod  tam^  fiitetac  itie  viz  vnquam 

ae€eiIaria.Quse  cnim  priusdatafuiirccabfolacere-  pofiecontingaBeiiillh«oiUeciduqncadfcrr,quo 

^pMijat«tiBipO<rcc,vtrunquefit,nonputoincerpre-  talcidiAilllceaeaiKiCide«tprcripfimas  lihr.  7.  Ctm^ 

racioDem  hanc  fiuc  Ncrauj  fit  fiuc.quodfacil^cre-  itli.ttf.x.  Idemprxftac  nicNetadus  ad  .Seruium- 

(dercm>Triboniani  faucnns  more  iiio  dotibus,auc  fumm^aQchoriuusiareconfiilram,vcquiaienccn« 

Mbamolicfibus.ne  mulier  com  quoqae  dim  ad-  rianNpiflil^||PiMa  tmprobate  noa  andet ,  eam  fai« 

nuc  nupca  non  eft  iit  tamcn  indotata.mcnti  Scruij  tcm  interpintoaione  iaa  qaamois  paiUffl  pcc»babMi. 

ciufquelcnlaiconuenire.Namptctecidquodiam  ieaiatactempercc. 

dtfpu(auiamiMUBtdomefle,vcde  diaoaaotiiAe*'  a  ,  ilgtiiidmftmntirtpettlt.  RaTv&vb.  Potcft  fieil 

«K  inceqoiro  pet&aom  &  mu/imammt  cflcK  niiiihrliifftpcifl  ^niili^npiifiio  adcoquc.^ 
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«nooiiUD^KArucrat  in  pofterius  conueii|tolitt|r  nkadhuc  ncc  pctucnire  aniputu  poultcx  pcioce 

ginii  I.Jcfcm  ^ci.t  jr.dt  m  dtt.  Vivp  (t  fiifficit ,  vr  pe-  caufa  /.  i.C.de  vifttt.  & fuljlit.  l.vtir  ejtfidtribm  ij.  k 

cuiua  c^ux  dotis  uoiimK  dji  t*  cit^uc  ipucUa  pti  (^ndujfiftuJ.litit  cmum  71.$.  Tutpgtnm  tU  (tiid$&.fjr 

nMKovi nupta ,  fiue iponra  ,  (^mfik  fjfiamtitf  m  dtm»nftr.U.fti94i&lm $%Auajkt.  £x  <)Uo  bou^Hi. 

Jorcm  qu:iinioqucpoirir,confcqucnscrir,  vtnul-  ftct  Bartolus  ,  quotiesquis  rcnundar  omni  iuri, 

locafu  poflitrcpeci»  qufndil^c^edcui  pcck^nz  vi-  auo(iinali.quareliaber,vclh.-ibcrc  pocctl.aut  pof- 

III III. III  iifiHiiidna riiw iiiWiiilBirilil  nii|iilt  «tia  iet,<icbere ceoundMioncm inielligi rthtn ficfthtkm 

l.fi{l)»>^Mm^^.tnprttmf.ted.t\t.c^\\o\\v.rt-.r\c\\\Aen-  /«A«/,idcft,  dc iuic cjuod ficprxfcnj ,  & iam narura 

ccr  hUfiun  eA»vt  i»{ci£la  iexpt^{b»(»&  dU,&ln4fjLif  vcl  re  vciipe,no^  dc  lilo  cuam,<juod poitea  cxJDfl> 

CStennaucn  in  fiitutum  tcmpus  c^iifnllibcr ,  &  ad  bciumdicimas  omnem  fcruumaqoicxqtucunquc 

omneni  catuui  poiliiiiiiikoux^^^t'^  luquuur  e«  cauCa poilit  ipiiituium  coofe4|ni libcitace^^ 

liMaw^ritpt.JMiMimlhm^Mmdi&  vidm.  Imaiin  litfc(en6ienii(Hnnes<lioendi  fla^ 

UniJ  ttdfttpuUtia  u^Jn primip.de  verh.  oLlifi.  l.Ji ita  quit  ti  ]  fedcum  (blum  cui  libeit^s  i:im  data  Ct  in  <lie9 

/fj!}«n(iii« 5 i.i^icj. 2. quomododevcibo  ftUtlai-  vdlab.CoadidpafA'-^  i.i>fMfi4tiUib. 

ptum eft  tn  U.fjiqiik nd^M  & Lfil^ 6.i.iMfr.sd  SC  «emni  eft. quwleshac  lcgc  tiotat  Acoufiiu. 

llrf^lGdinituiieninftti&uraeftadcertani  cauiam,  tiesaliqui^liBpcndenticii.  cxpcdandum  intctiffl 

non  dfbet  civi  0111^11.1  cgrcdi ,  nc  quidem  inicr  cTle  1  qaoui^ac  cecium  clFc  incipiat  vcl  fadumij 

cafdc:npcili-iias,  iiiulcu minus autcmad  aiiaspcf  eire,velfieiiampliusnon  j^olXccxd.LJiJpanftiUbmU 

Ibnas cxtcndi debgt,fedinteipmili»|imi|Hftfl|lB  iMtmfntammy.i.jrk.LfiiAturioJm&.lfiit qni^C. L 

exv!;"i;a:ii!laLla'jfu!a,c;urin  ipfisquoquc  con-  pltMifdiiur.du.Limtmttii  ftatnidmi^.fuprJenL 

uentionibus ooutibus  lubmtcUigenda  cA,rebm^  (rtitt.Ldibtr*dtt4Mtf.$.p4ttrf4mili/ui»fr.deuJheaf.ft- 

JbmtikitUmiUtmmty^.f.ium ^uit iBftMv»b.«bLL(iim  ail.LqiuddmtiMrtb.dub  Lqtttrtsf)%.  tnprincip.  &  %.u 

qui)'^?).t^pTirdp.i>fi:dcf)lut.  Ergo  in  propoiua  fpc-  iefolttt,  Itcm  qtiod  addit  Daitoluslpccialc  c/Ic  fa- 

ac  tandiuceHjte  dcbct  tcpctiiio  pccun:a:  in  do-  uorc matfimonij,  vt  auipi?cil*nomine pccuniatn, 

tem  daneiqiaalKliBenfMnAia  in  cau&m  dotis  per>  iutaliam  ccm  4Mlic  nunro  roarito ,  non  poiCt  ex 

ii'ji:ircpotrn  c  x  co  contradiu  ,  rui  (.clcNr.Trui  fuir,  ptrnitcntia  rcpctcrc  quandiu  /pcs  cfl futuh matri- 

iitic  ipoQlalia  fuctint.  iiue  oraeiuatutx  nupt^JC  >  upn  monij ,  nc  couting^t  ea  rationc  mattimonium  in;^ 

exdn  non^cauiaextrinieaMriniinaKoieiwijifta-  ^^cxljitff$Mfiki^%AMkmJmXi^^ 

que  teaandanpmiic  ipooftUbiu  folenniiec ,  vel  nosfiiapiuniu  «4  lfnxJmfm,Jlf, 

9.PAVLVS  hbroi^.adPbQtioin. 

SI  donaiyinis  niq|ilcri>  iu^  eiuSyfponfb  numeraui,  necnuptiz  (ecutar{unc:i4 
muliercoodicet^eiifiego  concraxicum  rponro%&  pecuniamifilK)cdedi» 
yc>  (\  nuptiaefecutx  efTent  >  mulieridos  adqiiireictur,ri  non  effent  fecutae,  mihl 
rnljffrrt^f-^aafi  ob  retn  datur:  aq.i^iioniflCuta.  egb  aiponfo  condicam. 

'\     .  '  •  "  _ 

detquis  curo(pon(bconcrahit,&  pecuniam  ci  dac 

Ai  tSfdmMtmm  9.  iaho^Tcfinapiwieqiiannirfnmlietidosacquira- 

tur .  negari  non  pote/l  quin  <los  mulieri  donata  vi- 

B-AT*  o  v  »•  Ciim  quid  datum fuit  ob  cauiam,  deatut ,  non  miuiu  quanim  rupcriore  caiu.  Ligo 

qMniflCmnteneft  ,con<ii6tio  ei  coropedc  qtiide>  petiadedicendum  cftnon  iccutis  aaptiis<landaim 

dit.Nam  Sc  condiAio  hxc  nihil  .'iliud  cfl,quam  rc-  cfCe  condidioncm  mulicri ,  non  ci ,  qui  pccuniaiti 

petiuo,vt<iuimu$ad  $.1X9«!^  i«li<r<  jfupr.  Rcpe-  dedit-DEcConucntio  iaaa  in  vnum  cafum,poni- 

WKMKemitdemumpotcftqmfiikiic.  Atquipecu-  gi  adalinmcaiaraonntiarium  &conttadi6loriaa| 

liiaquainponitnus  fponfo  numcraram  cflc ,  non  a  nunquam  potclt.rriamfi  cfTct  cafus  iile  omiilus  Lfi 

.  makeceoametataell,(cdadoDaLQrc,quamui$iuf-  d«riiMti.i«^/M<f.iA/<jfy«/i{Mf4rr.mnltomiaus£ia 

iittmlk&s,vt  kx  ponit.Ergo  nmliefi  dandncoodi-  cafum  ilhim  concraiium  alia  pa^io  &daclVbK  « i% 

^o  non  ctty  (radonaton,  (i  nuptizfccutx  non  fauorcm  prcferrim donatoris, cuius libeialkMMa 

f :  fint.  Opc  Qopd  quis  donaturtis  mulicii  iuilu  cius  ei  capiio£i e0c  dcbec  t  cum dooatio ,  ii  *'"'*r  illiM 

fron(bnmMnnit,neotaaMldooatt>re tpfo,quam  efti n<mboncfidei «mcnAntlit. iSidftridiiai^ 

•Mmlicm  daittm  videtur ,  ad  qitam.  pciiniia  cx  do-  tum  qui  ii.iiifr  dtd$iist.  «tqui  poniinus  eum  quipA> 

nstione  potinecCcleritatccnim  cvniungcndarum  cnniam  dcdic,iia  cum  ijpot^o  contC4xiilfe,vcfi  qiii^. 

a«fiionum vaa  occultatur/.).  Si.fed fi i^ttmiiifr.dt-  demnantinlwMac cflewmoKciidoc acqBiceiewfc 

itiut.wt.vtr.&vxirJ^u^ptUrisii.fupr.fittrt.pti.Lpt  BynA  teoManon eilcnt  ipii  teddcfcmc. 

inri;i  u  (l  i  tnfdt  (i«it«f.condi^o  igitur  mulieti  <lan-  qaeosintut  cft»  vt  in  com  cafam  quonuptise  i^co- 

da  eiUnon  donatori<((d.i.  qui  fe d^i  nrfi.fid  fi  dm  tKnonuni^ulier  non  iit  donataiia.ac  ptoindc.yii 

jMM^aecnouumeilvtaliusfoluat,  aliusrcpetar/.  non  nmlicBi  coo<iydtodan4aiic«  icd ciqni  oqHj^ 

rtcnauum  eft'^  cutitdu4b.pr4ud.vifr.diciH^S.indtb.v-  iponfocontraxit,cilmineumcafumexprcna  con« 

hi  diccmus , neque pugnat  d.ij.vtrffinmatmfiif.  vi  ucntionc  iibi  proipexciii,qu«  euamfi  taiucxpcc^ 

^liaipfimgi.  noad9cc,fufficttercunenmeoiadipo,pattl^. 

'•i  *  "  cxcilcni^' 
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treflcnt,miilicri  dosacquircrctur.bona  cinmcon-  condiftioob  caiiCim  dati  cauianon  fccuta  ,  fcd 
/ccimocil.vtco  igiturcilu  quo  nupria:  fecutxnon  condnflio  ccni  fiuc  cx  nipulationc  fi  inccrpofita 
fint,  rcddcnda  (itdos  aiij  qiiim  mulicri  4r^./.  inttr  efictftipulatio,fiucexcontracluincerto&innomi- 
finmtm  li.  §.  cum  inter  de  p*£l.  doul.  Cui  vcro  alij,  naro  fi  non  ciret  interpolita  l.ccrtKfttdtcti»  tf.  l.Jitjuu 
quam ci  ipfi dcdittNfgotiura enim  contratflumcft  ctrtum  ij^.fupr.dtreh.tredtt.  adrcpetcndam  cx con- 
inccrcum  5:fponfi!m,vi  loquinir/.i.i«/r.<f<<«/ji.f«-  ucniioncpccuniainealcgcdatam.  Nonquam  c- 
dtb.& l  turit gtntium  7.^.1.  Jupr.  depdH.  quod  Paulus  nim  condi6lioncsi{lxconcurruntcumaIus  fpccia- 
noftcr  cxptimithis  vcrbis  qudfioh  rtm  ddiHt  cx  quo  lioribus  cx  conucntionccxprcfia  dcfcendcntibus» 
nc;4otio  (cquicur  dandam  cfle  ciuilcm  adjoncm.id  tanqiiam  aux  fiib  lidiarixfint ,  &  i  lurc  ciuih ,  aliis 
efti  cmidictioncm  ci  qui  dcdit,e:ia.nfinulla  fpe-  omnibus  acficicncibuscompar,itx,nc  iniquitas  ilU 
cialis  padi  >de  cofachifir,al!oqui  eritquaeftio  dc  occurrat  ,  vt  quis  cx  .ilicna  laclura  locuplerctur, 
indul)itabili,fi  qua;rJS,3n  habcrc  dcbeat  condi-  quomodoalioqui locuptctarctur.  Et  ccrtcvciba 
ftumemnon  fircutis nuptiis ,  illc  qui  dcditcalcge  Paiili  d.uitis  condiclioncra  ci,qui  numeramt  pc- 
cxprciTiin  adiccla  ,  vc  fi  nupcix  (ccutx  non  cficnr  cuniam  non  fccutis  poilca  ruptiis ,  oft^'ndunt  non 
dni  iUi  ii.'Iiq«i  dcdir,reddccctur.  Quadc  caufapu-  ilbrationc  cummoiicri ,  qu  jd  ita  conucniflc:  no- 
tabsm  al.quando,  quodctiamnum  vidctur  mihi  minaiim, fcdquia ob  tcmdarum  cfl{*t , qux/ccuta 
piol^.ibilc.urepiitiacflt"  vcrba  illi  fi snn  tffent fetutSt  non  fiiiflct,vc  &  'mLfitgo  <).i.ipriKiip.infr.  dtiur.dat» 
tnthi  ndierttiir ,  &  cxglofla  inrcrprcns  alicuius  in  Cxtcra  qux  ad  huius  loci  intciprctationcm  ad- 
texrum  iiuicda,  non  obid  tancum  quo-i  non  fo-  fcrri  polknr  ,  pcte  cx  iis  qua:  lcripfimus  ad  Ug^ 
lcat  Paulus dc  iurc  tam  apr rto  rcfpondcre ,  fcd  et-  fi  txtrandu  C.&  itdlt£.qta  ft  dthttt  fcpiimo  in  ptittcift 
iam  c^uia  fic  inita  conuentione  non  compctctec  fufrk. 

'"^i  C  Siquisindebitam  pccuniam,pcrcrrorem,  iuflli  mulicris  ,rponrociut 
promifilTct ,  &  nuptia;  fecutac  fuifTcnt  :  cxccptionc  dolimalivti  nonpotcft. 
raarituscnim  fuumncgoiiumgerit,  &nihi!  dolofacit,  ncc  dccipicndus  cft. 
quod'fir,fi  cogatur  indotaiam  vxorcm  h.ibcrc.  Itaqucaduerfus  mulicrcm  con- 
difikio  ci  competittvt aut  rcpctai ab ca ,  quod  marito  dcdit :  aut  vt liberctur ,  (i 
nondum  folucrit.  Scdfifolutomatrimonio*mariruspctcrct ;  in  co  duntaxad 
exccptioncm  obllare  dcbere,quod  mulier  rcccptura  clTct. 

vifr.dt  ohli».&dClim.l.  detiifruilum  7.  ififriticip.  dtiMft 

Ad  ^.J^Si  qUK  MdehltAHt,  i  f^'  ontuhm  i  o .  C.todJ.  vlt.  § .  1 .     y««  iw fr4ud.(rt^ 

dil.Li.  Ctd.dnmp9n.lutrdt.dtfir1pt.ld).  10.  nccproindai 

JIat.dVB.  Sponfus  cni  mulier  delcgauit  doris  mulicris  negotium  gcrit  ,  ciim  pctit  doccm  fird 

noaiinequifi  dcbitotcm  eum  quidcbitornon  c>  ruum,icaquc  mhildolofacit  proptcrquoddobcx- 

rat»plasiuriscontta  tmn  habcre  non  poccft,  qiiam  ccpcionc  rcpclli  dcbcac,tantumq;abcft ,  vtqucm-' 

ipfirr.ulicr,  cum  fccundus  cr;ditor  cui  detcgatio  qnam  dccipiat  ,  vtdccipcrecui  potius  fi  exigcrs 

fada  eft,non  plus iuris habcrc  debcacquam  is  qui  prohiberctur,acque  icavxoremaucomntno  indo« 

dclcg.iuit  vulg.Lntmo plui iurit \^Jt rfg.iar.nift  quod  r»tam,auc minus  docatam  habcrc  cogcrctur.quam 

h  .bcc  bunc  promiOioDem  cx  pr  ipria  fua  promif.  ncqiie  nuUa ,  ncque  minore  dote  fucrat  dudurusl. 

iionc  obltgatumiqinetesRicitcquidem  ivccontra  puri ^.^.fitum iufr.dedoltmMl.exctpt.  Ecineo  fimiii< 

cuni  habcat  fiimmoiute  adiioncm  ,  fcd  qiiam  ci-  cllciuiapatris  Sccxinnci Lquimtdmodum nd.i.pU* 

mcn  xquum  ficrfpcllicxceptioncdoli  nu'i  ,  quia  deiur.  dst.l  dpudCtifum  4.  f.fed  ttfimulimi.  dt  doL 

licdt  nb  inido  nihd  dolo  malo  fcccnCf  LiVn  dotcm  i7«j/.r.V(r/>r.Mulc6quc  mngisdiccndum ell,fi  dclcga- 

■bco  ftipulacuscft,  tanquam  ^muiiecisdcbicorc,  tus  dcbitoc  inulicri  quidciu  dcbcbat,fcd  vcl  doU 

nunctamcn  dolofacir,qui  pctf;ucraccx  ea  ftipula-  vcl  qiu  alia  exceptionc  fammoucri  poterac ,  noil 

cione  ^gcrccontfacum,qui(cptobct  nihilmulicrt  pofleexccptionem  ilhm  habere  locum  in  per(on«. 

debuiHe ,  atque  ita  contiaflam  cfllobligatiuuem  eiuscui  dcbitor  dck-gacuj  e^LdBlitxttptioi^.infir,  ig 

ex  falfa  c2.uC\Li.i.<ir(4infrJedolfmat.  txtrft.ncc  cft,  noudt.  Eft  enim  hic  deiegacus  fimilis  ei  qui  donat» 

Zuod  quis  obiiciac  promiflorcm  hunc  poftquam  quoniamcxccptioncmrcmittcrcinrelligiturquani 

ducrit  / jjonfo  cantundcm  i  mulicrc  rcpetiturum,  /ibi  corapcterc  non  ignor.auitiqudd  fi  pcr ignoran-. 

•tquc  ita  indcmnititcm  confccucurum ,  intCrcft  tiamprOini/criccreditori,nihilo;Tagi$cquidcmcx-i 

nunquc  iptlus  non  folucre ,  potius  quam  folotum  ccptione  .idttcifus  creditorcm  vti  potcrit  qula  illp 

xt^tttxcL}.dtcomptnfdt.l.fifiipuUtiim.inprin(f.defi-  funmtcrcipit ,  fcdisquidclegauittcncbiturcondi* 

dmff.  Permittcndumigiturcft,  vcfc  doliexccptio-  diorre  vclinccriifipecunialolutanondum  fir,  ve| 

nc  cucacur,vc&inlpccic/.z.§.(i/f«</ittr»r/?i«/r.i<fii«-  ccrci  fi  fi)lutafir,  idcoque  poftquim  ipfc  prxftitcric 

mttJtlalisnmditj.iiifr.dedolimdLexctpt.  Dec.  Excc-  pccuntamagcrcHammandaciiudiciojVtclcgancc^ 

ptiodoli  concraeoscomparataeft,quiperoccafio-  idem  Paulus  aofter  trndbat  in  Lfiquiidtligduerit  1x4 

aemiurisduilislucrumcaptantexdamno.-ilicno/,  «rf.fi/.Idquccftquodin  haciegcidcm  Paulusfcri- 

i.i.tMd.iSJU.  Atqui  rponfushic,id6mquematitus  bit,  aducrfus  mulicrem  compctcre  ei  condicflio- 

[^ponimiis  enimicaicasciIcnupcias]non  capcaclu-  ncm,vcaucrcpetaiab  caqu(ramatitodedit,con« 
cnimex  damnoalienomeccnimcau/adotislucra-  '  diiflioncfcilicccccni»  auc  vc  hberetur  fi  nonduiit 

tiaa  cft  fed  oncrofa,  ciim  dcferuiac  onetibus  matti*  fotucrit ,  condtifbonc  nimirum  tncerti :  quomodo 

mooij  ad  nutitum pcicincnubus  L  «x pTomifiitnc  19,  accipi ctiam dcbct  Quod  iaiptam  eft  in  U  a.  C«4.^ 
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midiS.iiM.Wtiul crgo  intcrcft  hac  partc an  omni-  pccuniam pctat.quamijli  ipfi  fiuc  ftatim  fiucex fff- 

HoiBdebiofberitpccunia,  quamquisiulTu  raulie-  ceruallo  reftitoere  debeac  :  nulius  cnim  hac  pnte 

risin  dotemfponro  promifii ,  an  vct6  dcbita  qui-  nuriti  fauorcft  ,  frd  in  ro!iusmulicrisvtiIiraremc& 

dem  Eieticipfo iure ,  icd cuiuspeticio  cxcludipo-  icsccdetct,cuirotutum  intclligcrctu:  >  quicquidi- 

tiienc|wrexceptioiieiiidoltl.M«iffoMnlliit.ifif-  pfiraaritofolutiiraefrettvteircdderetur.  Quiifl^ 

gfil.ntr.  V croquc cnim cafu  maritus fccurus  cft ,  fiile  nim rcfcrre  potcfl  an  nnilicr  ipfa  petat, an  alius pt6 

pct  cnorem  &  igaorantia/me  iponte  quiset  pco-  inolteTe  ?  Repcllendus  igiiuc  eft  hoc  cafu  marinit 

jiiifeih,nenio  enim  dohimfacic  qatfbmn  coramo-  def  i  fttali  eicepdooe,  occadiihttndat  eo  prf  tezn^ 

d<im  iurcpcrfcquicur.inqait  Arcurlius  cx i.  dt  nii^d  non  ftarim  reftitucrc  dorem  mulieri  deben^ 

bbtr.bom.cxbib.l.mmurum  15.    1.  dtmmr. U^fitftUm  kdcx  tnccruallo ,  id  eft  ,  annuabima trimadif 

4iM4cquir.btrtd.lftH.i.vlt.MdU^.lttLdtvipubBe,t,it-  candailiiatvenif.  Inrcaatemncuo  poft  taim^ 

itm 44.dtittrfif(.t.fidM«nim^t.dt4S'un.  tmft.  Aliud  UvnU.SjtxtSu C.dc  rti  v  >  or.in.  I  tfi cnini  ua  fttcutlrij|l 

iaris  eft  promiffio  £ida  fit  ei  qai  luaatiuam  can-  cl^vt  ptiuctur  iotccurucio  mc  d  j  j  ccmpotis,nihj3V 

iarohabeatpoiad«mationis,nononero(am,  vtin  ncntBeod>(btdiclMtttin<<luiiciinidtempi$il 

4.lu%JMmk^&iJMuam*tt  -^.dtdtndt. Aliod  teAiaKndamdoiemeidamm  fit,non tam MAi£^ 

item  fi  quisnon  fiio  nomtiie ,  fed  quafi  tutor  puel-  tionis  iure  aliruo.qaim  ex  mcra  iarisindalgenm^ 

lc  8c ratione  offici)  docem  amplioccm  promiferir,  ftcuri  de  ccmipore  quodiudicatis  datar (cripram eft 

qaim  cui  ptzftandz  polTint&calcatcs  piiclta:  fuHi-  in  l  (Hm  ttittui  i6.^.tJe (tin^fuJ.v!t.C.dtvpirJfdt 

cerc.Exaifandus  ciiim  cft  proptcr  ncccflicatcm  of-  iu.Ncc  tam  vtluc;  um  faciat  marirus  ex  intcrururb 

fici j  cx  /. («m pejl  mtrttm  4 j.    « . vtrfitu.  Quhi fi midttr  i I lo  medij  ccmporiv ,  qu ara  ne  ex  prtcdpiri  folnrio- 

infr.  dndmin.  &  ftrk.Ptttr.  Quamquam  locus  ille  n is  ncccnitate  damnum  (cnitai.  Nonenim  cam 

valdcaTribonianocomipCUieft  ,  vtdocui /itr.  6.  ciic  pccunia  rcftitucnda  in  numcr  tocft  ^  in  ex- 

CtititS.  (4f. i8.vbi  vidc:mngeinif«rm  xi.  infr.dt  bit  fcdito l.fiditbittt  lo.dt  fiitmg  ncc  cam  amar^ » &  vt 

^yri^fiv.                       V,'  incerinielUMiiisreftituendxdotiftraAandamel^ 

a  ifti^/W»t#>w<tfr«w»«*.  RAT.t>VB.Exceptio  ftd  vt  intcrcos  qui  aljqu-mdo  coningcs  &  maxi- 

doliobftatei  quipeticid^uodrcdditutus  cft  ilii  i-  moaftc^coaiunftifuccunt,  quomodo  de  don^ 

pfi  a  quo pcrit ,  atnon ensmei  qui  pecic  id  quod  tionibaf  inter  viram  &  Txorem  prohthitft  iccl- 

tefticatu  us  cftalij  /  dolofjctt  %.inf  d'.  doU  nul.txitft .1.  ptumcft  in  l.fiidtjtied  i^.§.fi  tinudt  dtnMt.  vir.(jr 

tiittif^mmaitntiji. i.vU.dtn^ittr.l^fHtr4^,  vx*r.Cxt<cum  nullaficinturu  marito,eriacttfifiQ7 

tim  f9btt.m4tr.  Arq  -i  c&m  ibluro marnmonio  mati--  hibeatur firnAum  vlltim  exdoteconicqui  lociasfl* 

cuspctitdotem  qj«anie  conrraiflas  nuptiaspro-  liustcm[  oiis,quo maritusamplius non cft.Quidni 

miftacifucratt  pcrtquidcm  id  quod  rcddicurus  ctgo  doli  cxcepcione  tcpcllaturpco  ca  docispattr 

cft,fedmulieci,noneiipfi  a  quo pcrit.  Ergoexcc-  qaammufietireftiiiiefedebeatesiiiteraaUo,pecin- 

piionem  doli  paci  non  dcbct ,  ne  de  eo  quidcm  de  acfi  ftatimrcftituerccogcretatiNcalioquimtt'* 

4|i&liroaKereu^^x«cepcutaeftj  fifotticonue-  Jieccoinihildebecnrpetmediamroariripcrronani 

riictc ,  qaominaroonaeime  oh'm  ptefunqoe  ible-  conieqnatarquod cx  (aa  conlequi  non  poffet. Nec 

batjVtfolucomittimoni  (pt^lcttimpcrdi  ouium,  quodpoftfailamfolutioncm  fuccurri  poftetdcbi- 

maticus partem dogf  kiccateturt alia  ver6  pars  mu-  tori  dele^to,data  ei  aducrftis  muliercm  condi- 

lieri  tefticapClttdlMBnBecif  culpa  diaotnum  &•  ftione,  vtdiximus ,  xquitatero  tollere  poteft  obii- 

etath             eriam citra  conucntionem  proptcr  dendx  exccprionisdoii,C&m  incofitciasqui  cun\ 

hberosex  comacriroonio  fiifoeptostetenus  ip  fin-  niliil  dcbercr,  delegatustamen  cft,  tanquam  drbi.< 

guloslibecos  lcxtisad  dimidiata viqueparcemdo.  ror, nonfolucrcpocius quam  f  lutum  rcpctcrc /. j« 

|is,vcVlpi.inusin  FragmcrisftftnTi.ii«iort(.&nos  dt  tomftnfLfififlkttmi^.  m  frincip.  dt fidtitiff.  Extn 

fcripfinnis  in  libris  Conic^hirarum.  DEc.Maritus  hunc  cafum  non  cftet  repcllcndus  do!i  cxccptione 

cxigcns  dotcm  foiuto  matriroonio  quam  cx  pactc  is  q-ii  id  pctcrct  quod  ctiam  illi  ipfi  a  quo  pccetec" 

fibi  recinere ,  OC  ex paite  Ibulteri  reftitaete debet»  refticururus  cftec  cx  inceruallo ,  propter  commo- 

p.^rtim  fuim  ,  parrim  raulicris  neporium  gcric:  diim  fcilicct  mcdij  teirporis,  qnod  aiflrori  aufcrcn- 

iuum,quatenu$ex  eadotcceicntutus  cft ,  mulicris  dum  non  cncCj4rjX</<^<x«rbz.iri<f.2.Banolusmoce 

quacenas  et  lelHtumtus.  Etficuri  qoacenusfaum  fuo  diftinAionem  adieitmnlripncem,mult&iqiie' 

negoriuin  gcrif,nulla  doli  exccptionc  rcpelli  po-  habcnrcm  parccs,  qt:am  ramcn  pKiribus  hic  pcrfc- 

Ccft»quianihiIdolofacitnecaccipienduscft,  vt  qui  nonconuenic,  ciim  in  caquidvwcum  quidvtt 

nioxiinddiximus.  luquatcnusmulietisneeotiam  Mrnmlicexusqacad<.a«i/«ififri7,Seadh«iel|M 

l^,noneftaiidtendBifipcomaiieieiadcbitMn  gemfaipfiniasiacdligi£wildpofiit; 

* .  > 

IO.IAVOLENVS  iibcoi.cxPlautio. 


SI  mulierd,ci]i  nuptura  erat,ciiin  dotemdare  veUet ,  pecuniam ,  qusiSbiife^ 
bcbatur,acceptamfecit,  neque  nuptix  iecuts  fiint :  tedt^  ab  eo  pecuniji ' 
condicetur:<Jl3ia  nihil  inteteft^vtiiim  cz  numetationepecuoiaadeumfinecaiii}! 
£^an  per  acceptilationem  penienciit 

^UititmittJrJt  m.  dtt.  id  umenica  intclligi  debec 
U!i l^Simnlm  finuptixfiMBUBfinc.cdiikin>|aa]ibecdoris«on|S} 

turioncfiuc  pcr  promiflionem,  fiuc  pcr  traditio** 
RAT.i>va.  Lic^c  vcrumfitdotempoftcconfti-   nemfiuedeniqucperacceptilationcm  ljar,ea  coiK: 
impeirycyUaooncro/jiiwirjwdp  fK«-  dicio  ocitciiuelhgatac  4,Lfnmitmdtin priM.l fi^ 
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tbcebacA  VlpiuiusprobAtin  Uuti  4}^rf.accrp(i-  niim ,  quam  tcceprj^ff^ » nuaMlc  condiccrct 

nullameCTc ,  ide^aepriAinamobligationcm  &imprzrupponic  validiQitt)qi^4<^i^rtiadoai«,  vc  8i 

periade  faluatn  &  intcgram  rcnlanrrc  acfl  nulla  altcriiis  cuiuflibct  adui exqttOiqcmdidiio  nafci- 

iCKt^g^oUdxedeilJtbtitr  i6.&ftqJod.  Atqui  t\ii Ifi lUHfirtm x^.^.fi ctntttmL^u^i.f.t.ivfi.d$ 


CCie  inqua  ponimusmuliecemci»dun^-  tpilju^dnff9X^S.fdfm  frtturMtrl.fi p  ttuikt0m 

ptmaaar,cumdotcmdarcvcllct,peqin|(^quai  l.vli.^.i.iifi.  J^dt.rtmhihcr.  Pcririitcndum igitur ef 

uflidebebaruracceptatu  fcciire>nou fucnmtiecu-  cit,vi  polii;hucca(u  pccunumcuediccrc,  notili* 

fesnnpri&Ergo  nonvalnit «iDceptilatio ,  ne^poMO-  betationeixHCAmeifi pecuniam  nu.lara dcderic,qaift 

dcpccuniacondicipore^ t  q|icncc  vlla  numcrata  vt  lauolcnuiluciaibit, nilulintcrcfl  vuuni cxim- ' 

ffm. »  lcd  cx  ptiftinaobiigatioae  tanquam  qux  cx-  mcrauone  pccuoia  ad  dcb^ocen),;^u  pcr  acccptil^A 

fiAfta non  fic  f  agete  mulier  poteft  &  debec ,  autii  latiooem peni^aerit,  nec  aliu;  Vlpiani  lenfus  eC^  iit 

ptiftina  oblieatio «tindla cUct ,  agcrc  in  id  mulicr  d.l.  j,.  fupr.  boc  tit.  vr  ad  c:.m  docvlj^u^ «  ncquc 

debeiedvtooligacio  iUaccllicue£ctuc,ncci^cafl^'-  ouo^^uiu  AccurUo,^ii«rCQ|j^^^Lj^       l^u:  4«- 

dicett pecaniam qu; dara nbn eft,qa^m fibcndo-  wAim pr^ens Sc liqaidiim.  IbtVevalia diem tcI fub 

flcm  exl.A  fitfr.  bjctit.  quamitainrcUigcrenoftti  condicione.necnitfuj,  vc cut» Bsrtolo cominifc*» 

rolenc.  Dec.  Inatbitriomulietiscft  qucdebirorf  risadumhicf'ui(Ic,vtaccrptilationonhabcretta«' 

imiecitdoik«iii&beciiiiiaun,«r^dK  aumiliam  condicionem ,  fitiuptixrcquerentari 

■  *       ■       Jr  ^-t;- IJ--  A  J  __  J.—V:  J.iTM   i   . 


  efle  acceptiUtioiKm  ,  agacqdeC  lisatiicz  led  nodus1iic,quem diirolucrc  lih  non  putucriint, 

ptimaobligacione,  adioullaacoepaiariotnteniie^  ebquodMftn^mb^oditrulucii  ius  cft.  B;ncau- 

n^cdUHCt  &d.l.dtbitor&lifJSedutatn(itionCc'  tem  lauolenushiczqMipatat  acccptilationcm  nii-' 

qlloquc  nuptin  malit  ratam£ieew«ceepcila-  mctationi  ciimacccptilatio  vim  foIutionishabcaCA 


lionetn.non  c{[  piulubcnda  t  nec  quereliieoccaiio^  &n!hd  aliud,qu.amrolutioim«ginaria  fit  $.(.  Injht, 

.^em  vilam  habct  dcbi(or.qiu  exea  caufa  conucni-  qmbJtud.to&u»bU.ptn.infJcf»L  Sic  Sc  prxliaii  &  pe* 

Ivin      ipiele  conftaniitvilipulMido  acccptila.'  ci  inteiii  jitur^  quipoUenier.qaodcompenfatiltift»' 

tioncm,  &qiiammucarc  ip(c  non  potcft  ni  mulicc  quit  kccm(m%cxlfifiltefumiltMi^tnfr.t«f.fUllg,iii^ 

yfjiimgJlJiiM4f*^XMfiH.li^r,4ttiHmr,  Ponoiatif  fniH'Lmflmii»»fMiyuif.BM.tcmkJnr,         .  r 

io.lntAMyslibco  li.Digeibtiiai2 

Si  hircs arbitratu liberti ccrta  fummamonumcntum  iufTusfacere,  dedcrii 
liberco  pecuniam  i    is  accepca  pecunia  moDuincncum  non  iaciac :  condij- 

AaoDetcoetur* 

.       •        •  • 

.  Setimen  implen<i«  odinfau)  itoo4ak  ed  non  m{^ 

^l,SiktHk^  nibquamcondicio,vtnondrcuueniamr  vulunras 

teftatotis.  Id  enimeftquoddicifolet,inlcga(isfi£ 

'StAT.Dvs.Cumhcres  aibitratulib^cettafimir  fidcicoramiffiseiiammodttmadicripcdm  procon- 

Mwinonumentum  faceteindiiicft,  6c«t€Atuk>  iicioi\eob(tiuitiLi.t$d.tkJiiiiaJ^mltg4tiimtft.tk 

pccuniam  libcrto  dcdit ,  hon  tam  cum  co  contra-  (ertd.  &  dttntnfir.  qaamuis  reuera  modus  a  condi- 

Xiiicccxtalege  videa  dcbet  quam  voluncati  tcfta-  cionc  di£Ferati./i&<rrif  ij.^.luf /(riip(il74/.  A</j<i4  44? 

torislmiIatisiecil!e,nectam<ledi^e  pccumam  tdli->  dtm^imimMfiim.  In  eo  maximiqnod  condicio  fufi 

bcrtumobUgandam'qUamadfclibcrandura,dcni-  pendtt,  modus  non  fufpcndit  &  condictofir  pcry?, 

■oe  ad  difttaiieodam  n^ouam  potms  quamad  modusauccm  petvt  'juntMbtQ  4i.iafi.dt(CHtr.tmfh 

eontxahcndom ,  vt  deco  icriptnm  eft ,  qui.iMelii*  &go  io  piopoiin  fpecie  &  fariiilationem  noit  nof 

tampccuniamfoluic,  quar,  putatiitdebefc/.  (.§.»  gerir  hcrcs  u  libeno  dc  mbninnrnro  extruendd 

mumuu^rjk 9b^.&d&ifi.  Hicenim  tc  vcta  debet  cum  pecuniam  ipli in  haactem  dedu,imputace  lib< 

q^odrolait,a^ieldcad»jibenillr,ne4aioneck(e*  deber,neeMk^daAdael4ombAioeft;  p>c.Ko4r 

ftamcnto  conucniri  ampUiispofllt.  Nonergopo-  tanium  hercdis/edipfiusctiam  ccftatoris  maximir 

teil  habcre  condi&iooem  ctiamfi  libenua  accepta  inteceft ,  adcbqae  ReipubUca;  ne  ucfun^  volunr* 

pccunia  monumcntiimnOB&ciBt.atit  in  nmntU  tw4raiMmtamilribdrennliMliantrrf.<.|Mite 

mencom  minns  etogct  qu^  erogari  teftator  vo»  ^t«miima.Lvtlntgsrt6.infr.TifiAm.qmmJtd.aptr.  N'c6 

hierit ,  /blurio  enim  qtias  libetariooem  parit ,  nun*  minos  ciim  teibrot  modom,  quam  li  tondidonen^ 

.aaampoccft  patetc  cond^aonem' ,  /./two  f$nm  adfcripffrit'ii.  S.h*t(crifmnt&4,lUMAi  Me^o^ 

^,f,fi£tmtum Itiim k^.fJLkfi-JttnnM.indtb.  Ide6^  permittendum  cflUberto ,  vclmpuh^fiaudcm  ^ 

^Dcnon  dcbuichf  rcspecuniam  iUamdarelibcrto,  ciat  voluntari  trftatoris,  qood  tamen  contingeiet 

pcius  iaciidcdiirct  libcrtus  fe  monumentum  j|iacbept&  pcainid  ad monuttenriftdextruendumi 

pccimiafefturum  f^nitctditfci» 40.$. tU^infdt  MicoihniihoMWiiicAeCvaartneam  caufam  mintiii 

itmmifir.  vt  ficfi  aliis  folct  quotiesalicui  crogirctquiroerdgari  tc/brotiUflir.  NoncDim  le- 

Ifiiltlkrabmodo.  Cauereenim  lcgataritls  debet  gatacicftpecunia,fcdvtnudusnfriniftct&ei«cu- 

^moAo  implendo,Vtfinoa  imjpkat legataiiu^  toreleausvidcttiOtin  /.j^^irlliri» \j.dtUg/UA.t^ 

poifit  hercs  habere  aiWonem ex ftipulatu  qiiama.-  fufcipiendamcuramcnndcndicdrporis  ,  &  mon*, 

UobuinuUamiiabcrepoflcnnamncquc  olimcom-  mctiticxtruendi.vt  \t\Lluitm  iii.§.itt pttctcdJit.vJ 

D«rebat p|0 «lodoamo ex teAMnencoqanm  Gor»  >ihalid ob ^iamdidtnr fi  in  mdnumcncam wm* 
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«9t         ANTONII  FABKI  iC  RATIONALIA 

iHftlhf  CBiuBcUb  praficen         ndii  dn»  cni  iImi  y.f.t^Jepta.Vn&nSm  dhnaec  faeifajitiii- 

•pniiiiMniAiiigftarprnoluif.vt  monumenttnnex-  nemhetrs  ab  co  cxigrrr  pinncrir  aut  debQeri^qQt 

^mMWtiir.NcqBc  repagaat^aocl  in  ipcoe  haius  le-  noniiii  comroodi  cauia,(ed  canquam  nadus  iiBm- 

«  «MMaiflMMi  noaBBwntnai  fien  tdbror  to-  fler  ftnecacorcuo  ^ecBnjun  tcdp{ebat,qiicbec 

iuit.  Non  cnim  tdeo  videri  dcbct  cius  atbicrio  pcr-  fliecac ei  Icgata  ncc  pec  fideicommiflum  ceL^  i  ita 

fni£lle,nexeapccania  monumeniumfacecet  vcl  vcncclibcnnovilanetedipereamfoludoitcniji^ 

Bon  facetcr,  eimqoe  pccnnMm  tnt  totam  auc  pco  ^uiratnr.Tt  pcotnde  ncc  hnpatari  qoicqaaailtMi- 

paitcdbi  cetinecet,redvcgradhbe(ri  viriquc  boni  di  poflir  Quitamcncdamfinonfatisprudenterfi» 

officiamincatepcfftazci.Qupdfioonfircenr,cea<  biab  iniDoprofpexilIet,nonidcitcofibiezpo^- 

^UAioneiHBmteneii sqnnm  eft , ne «ellttacie vo-  €to  profp iccre  piohiliendnsellet Mg.Lfini tUmt 

lunuri  irojptmd  illarcrit.  Accipicniu  enimpccu-  j7.t«jSff.i(f{r^4f.i.vc(ccBn4iimvohacMemnftMMl 

niamab  nerede  ad  extruendum  raooumencumt  roonaaacntameiextTueret,qoodlibenusrioirAt> 

aegaii  mm  poceft  qnin  aBqaod  negocinm  gettt  onxiilcc.  AliBdelTet/i  quTsperftipuladot 

pcrquodconccahinirrvfi£AA«>^,&exquonafGi'-  qniddarevel£iccrcarkitratualcenHS|  " 


tt.pAVLTt  libio^legem  Idiam  fie  Paphaa. 

Vm  quis  monis  caufa  donationcm  fcccraijcum  coualuiflet  donator,  coa- 
^^diciL'fru(!tus  quoquc  doiucacumrcxum>&paitus,£c  ^uodadcreuitccido- 
iiacsy  repctere  potcil. 

* 

Adi»Ci»f9il^  ci  poilitdunario  mft^'s  donandi  011/1  mnu^ 

.  ■  quam  mottis  cauia donatio ,  vt  clcganter  Mircii- 

llAT.sTl.DoBadoqazlibetLberah'taaeft.nce  naalctibitintfifitod«MMra7.MA  ^tcd^indoan- 

•dnegotij  contrtfti  canfam  pcrtinet  /.  inttrdiStm  ti'>nc  fzSti  intcr  vfuos,  potcftinterdum  conringe- 

s^Ji^J*  fruM.  vbi  donacio  coniraaui  o(^>ooitac,  te.vt  neeotium  atiquodgenuur»  rdltccc  cdm  &<9s 

U  negodo  gefto ,  acqui  non  nifi  cx  aliqno  negocio  cft  cettalege  8r  fiibmodo^qnod  com  acddit,e tian 

g-llo  potcft  narcicondiftio  Inriigumm  j.f.i.fufr.  ex  ca  darur condiftio ,  fi  modusnon  impIeamtU. 

^f4a.Ltj>ifrM($»diajMdeb.  Etgo fi  quisdonatio-  d'}.C.ii^4(.^/M*aMai>fr.Cdkrir.^<rM«.Quam- 

■eraci|ammorttsc»nr«fcccttt ,  lic^  connalnetir  viffdccnrctiam  picferipciiirefblfaaio  donatoii  (i 

donator ,  condiAi  j  camen  locum habcce  non  po-  eam  eligat  in  id  quod  ruaintereft  legem  donatto- 

jtcft ,  ciim  impucate  iU>i  dooator debcat ,  cutnon  nisifflpleri  d.l.vU.iJ^m  ^.Uwm  w  iz.  CU. dt  dtnati 

aiefaiMfibi  prorpesetit  laiecpofim ftipnlatjonc , Tt  Mimm  igitur  non  cft  ci  qui  mortis  caufa  doiuui^ 

in  cnm  caUim  quo  conualcfccrec  rcs  donata  fihi  dari  condi(5tioncm  quali  ce  non  Iccucc  fi  coaaa- 

leddecetac. AutU^tcm  danda poiius ei  cft  doilis*-  loerit,  nec unoim  ii  dnnarioni hanc  legcm  expcef- 

^Prarloijptis  Tnbia 00«  deci  negot  o gcfto  nt-  13  dixerit,  federiamfi  nihil  dixcrit ,  uxU  fc  donate 

dalokc  Hjmrkffntmm  $.i.f.MMr«/«  5.  &  }.i.&ftq.  raocris  caafiM:amcficc  iniafiiriiiMte  confticatatii» 

J4*»^\-^f4^^F;^'  »^f^«f^  cat&quidonauitperegrinattttus.vbiipcrcgrina- 

Ai.  Dsclc  <|ai  moetls  caaft  doottm  hoc  diflnni*  cionccedierit,conaioece  poteft.  Eftenim  hoc  com- 

liscftciqai  pure  &abrolutc  donat.quodnontan-  mnncomnibosmoctiscaufiidonarionibus.TtcoB-" 

tiim  de  donacp}OCOj»tat  ficde  libenlitatein  eum  dtcionero  &fpcmredhibcn(ii  aliquamhabcant^a 

cxcrcenda^SMtctfaffl  dt  fetpfa,  nfieKCtmfitinita-  quo  diifenmtidoaatione  intcc  viuos,qu(idco  p»> 


teconualucrirreddatacfibi.  Maonkcaimhabcse  n,fimplex&abfolaradidtacaPap  ntaaomJl  

ieqnimdonacarium,  «camorentafecepiflepo-  4»^i»princ.&  S  udemtfrumifdmmt.  Dcniqi  c  rum 

tiuaqakm  dcdific ,  potri  qua  parte  ic  cogitac  ne-  demum  condi(aioni  cx  dooacioae  locus  eft,  «^Fm 

Hoaom  gei  it.  Ptoinde  cx  iilo  neg.Hi  o  aequum  cft  cena  lcge  donacio  (k&n  eft  fioe  tocer  yku»  Smm 

nardconJiAionemdequainhocTit.obrcmdari  mortis  caufa,no«  il  abfolutc  quamuis&ftcfic# 

cc  non  fecuta.  Vc  ex  Caffianocum  fcucentia  elc-  motiente ,  nifi moriens  ctiam  morns  fa^ift  A»»^ 

^^tncet  Paulus noftcr diipatttia  l.iinaw)t.$./id  ieaddidctir,dL{a.vbielcgancerdidcnrtUBildii& 

mtrHiuiifd&liqMfi'.d4m$TtjmifJmi4t.iiu^lex(um-  rooriensqaisdoncr,aliudiimoniscauia.  Anm^ 

ptaeftexcodem  Pauliii^«.«d/^idMMC^P«.  condicanitdoaatioipia,taresdonan,deqaolt- 

fiMiesqao&haeclex.  EtquamuisdoatciocM^  bomAcencfiacptramcnitadam  eil.etfinondo; 

moctisaqaiparari  foleat  vltlmii  volantadbos,  mt.  bitoquin  coniidlo  fiat  ipfius  coq)orisquoddom» 

«s  qaim  conrradlibus ,  cum  dicator  ctpi  ad  in-  tamdkmiiMnfiirm^ ii.i«fJtmdia,fHrt.  idc6qae 

1larlc^lcMMiM.ilBif7.iiAlii;l.riiiMkCCl4nt  aiaiiramftlcaAude  ptrtosin  hanc  condit^o. 


 ptrtosi  

baber  tamen  hocfimiie  cum  contradhi ,  auJ>d  ne-  nem  veniiint,vt  fequitnrin  haclege ,  qaiafinmNa' 

Sotiam  geftum  centioet ,  fiuc  fiat  ptr  ttadidonem  odfiooes  naturales  non  ipfias  donarioois  qu«  a- 

uc  per  ft.polationem ,  qmt  famipcr  ficcecu lege.  UamdoBtiioaem  parerenon  poteft ,  ied rd  dont* 

Non  illa  quidem,vt  fi  teftator  conualucrit ,  cedda-  tc ,  n  Panlos  dacemriMtlUitftqaenribua  jMHjb 

tac idquod dontiuiaeft^ed vt»a iUo vcla^no  «ii^dM«mmwii.Circa qaem verficulumdt? 

ialtcm  aJio ctlii  fit  lepedBOMfc  k  tmmm f .nar-  bittndi,0c deddendi  nttoeadem  eft  qucad  f  ffgj 

ti$umfiinfai.i$ma.LJidlitiumii.  i.f.md.tk.  Nam  ^«rl^^dc^/ip.vbididmus.Iangei.nAiiri££ 

'    .  ■     •  '  •  •         •     "■  '  ;\ 

U*MaIL6IANTC 


Digitizod  by  Googli 


'  -  r  ,..  V  nalu  cmahdpaitrs|>6honiin  poflcfllionetn  tirpti?  ' 

*  . '^^     -r  <itaie,nccpromde(ut)cfthoccvunece(^r4$,autae-V.v 

'iM,  0an}.  filhiMiiinwripaimpncUfi^  quiias  vlk  £iciendc  coUtciontt  t  neqae  poteftfiir^i^ 

tontdSifi^arfiinpotcftatcrcrento ,  qiiafiagnicurus  terinfiimjlia  rctcntiis  conqucri  (1  cniincipatusau-i 

bjwiansni  potlemon^rm  contra  tabuUs  paciis ,  ad  xi'io  & bcnc.%10 iutispractun)  vu nolic.cucn  liceac.  • 

<piHbi4io^pnfi(ukiuctiexpc«iadt^  vnicteqiticniiproteincrodudloteaiuiciaieipcikC;  ■ 

tuiircc  It*  demum  6.&pj^  C.dcctS^t.  I.  Pr/rsr  j.fl.f-  dtpdS.  ncc  potueiit  fratcr  in  fami  ia  rcteritus  quic- 

mllttifium  & C[fittfrMd.tiLM.\ttnm  quidcqi  cit»£i<-  ouain  iuiis  habctc  aut  ipeiare  ia  bonis  emanapati 

ifljin iff  I  iilimMtf-'  rf-^^rf"-  aceamtaxmA^  ban^fijk^aanagnittiru^bonotiinifbfleflibnenl 

iccutam  noncflc,  fi  poftcaidcm  fiiius  quicohtulft  coUr.tionis  ncccfrK.5tcm  fibi  ipfi  non  impof'  iflct/: 

maiieiiil^i^tunpo^i^^uncti^  coocia  tabulas  tcpu-  ,  Rmit<  ^i.ptfr.diwuim.  Quarenec  vUaQi  c:|phttiq# 

di*ij«wSi» mWtA  quoqaftvcnmi i^ft, iuMliiifi ^  fHDtaiione  conM^ ftater  iniuiiant  reeijpt(re «iddf 
pcf  filitini  irTum  fiarc  qiiuniinus  c.".ufi  fcqii.itur, 


potrd,  ciii  fcru  Muur  cadcin  ipfamia  integraom* 
V)f  pocufiata||(\o^ccFC  boo^uin   ou,  qu^iMbmilec ,  fi  enuncipatus  pnetotis  auki'* 
iild^^imt lia&ti  debec  qaodid  liumM»  inkift  •bwciflet :  qabd  fi  coUiirio  alionod  '. 
ipumiimpn«t,  acfi  bonorum  poflcfllonem  agnd-   ci  liiaumetat  aliacttn \  qota fottd  pluaooiitaufleC 
uifl(sl>|i^gnia  Uiat tmk  14. d» («ttdie.& \itm$Mf,L  booorum  tracerenMndpjmis  >  quam  extigniaibo*; 
iu  iimriwa'!  iCt.diriffdJtir.  Aeeqttod  eonfiiiiun  an»-   nonim  poflcntonefueitCRcepcurus,  luctumeottl- 
taucrt itafraciis focie&iiiiuciam,condiAjeMeiici  demfaoc sunittit  filiasiit|MMeftateretcnms.{ednd 
dcbctacqaiterc /.«iwc 7 )X9ii.Stl->icnimiinptt-    idco  damnum  vllum  incirrir.  Aliud  cnim  ert  lu- 
tetqAiconfecrc  miluic,  cum  noncogcrccuc.  De-  crumnonpctcipcre.aUudvcrodadiaumincuifrer^ 
baerat citim  prius benc  cxplotare  Tiret  heoediu-   l.tjutd aattm  6.i'fimilim$dtufr,faMtfrtud, »tiit. Lj; 
rias,iCan  fibi  cxpchnic  bonorum  polTclIioncma-    irt  prtndp.vnder!  PiJttorisautem  propofitum  In  cdi^* 
«u»iiiin:»*OKpudiarecum  fcucc  fucurum,  vta-    d:o ,dc coliauombusnonilludeil,  vtlibetisinfii<i 
gn4;i^^b(|ib«inonuo  pcifleffionem  kcredicaiiiso-    milia  reteotis  loMrii  «liquod  adifecanirt  64  ^4:^ 
nttiiftdiifti/Uc^tctur  l  fi due  i^Sj/if  dt  t(q  hmd.L  4-id    dimnum  iis  vllum  cx  agnicione  bonoram  poflof* .^' 
5C. wljEiWc»  C^Uttoquxab  eauDcipacolitfilio    lionis,nuliaqueiiuuhajpetemandpatos  inteiatiirj?V' 
ift  pi^^tili tBwMhBAiH odcamHhwi  coadacio-    qucinfisaeear  fiea  fidiem  qua;  (ibi  propcerta^o^ 
oem.fHif eM^ciparus  agnofcat  bonorum  poflclfio-    cipationcm  acq  nfiuctunt,  confcrrc  non  cogereafl»  - . 
nemtVel  contra  cabu|a»U^&umiic ceituneotum»    tui ,  pcztoc  enim  nemini  vulc  bencficium  fuum  c^, . 
in  qao  emaoctpatwlnKiiifimRaavel  viil^         Ct  capctofnm  L  PMbw  nftst  S.  infr.  di fiifuUt.frmri 
R$^t(ertillRUt«sdecetfetit.Nam  &pd  huncca-    Etgocilm  m  uicipito  repudiaotc  bonorum  pofj 
fumlixclcx percinct quamuiscammale Acciviia»   feflionemdcUciat condidotacita ^qaziaetaccol'"- 
coacdetadbonorumpc^efliooemcontracabidKfr  .Utioni,fiemandpatd»  confnrens  agnofterek pbPf 
tftMaitn  inifndin^nnr  i  pOMfHie  aaieollationisik.-  j[iffioneni.coniequensomnino  efl: ,  vt  competacea: 
troc|uc  cafn  cx  fumma  ilia  xquirate,  quWconne-    ea  caufa  condidx»  bonociim|«|^C)mm  i.i.J. 
hicusfic  viftjaconfcranc,quiappcinntalieiial.i.§.   9111  ftdikeTti.fufr.hKtk.  qtMiif||^$|p|||.aifipete^^ 

j.^U^iiiill.|lai<i.  <iii  llWlail Ji  I   ftiiusin    Uet  quominus  caaia  ieqwttMii^fi^^   «di  fiaiei^ 

potcftate  tetcnius.ad  qnem  mtc  cx  rcilamcnto  4i-  per  ftacrcm  infanliiia  retenuim  ^  quia  emaodpatl 
ocabioteftaco  paccis  £<Kce(fio  lurc  tocapetti-  arb  tno  rclidum  voluicpnetocan 
liet>i*ff^ft^n— ifaai  ff «ris  cmanctpati  ^em  fclTioncm  mattet  agnofcere  ao  tt^^ia^lj^^lSSm. 
fuccc  flionis  amirrcrct ,  ncc  viciinm  ab  ipf  j  confc-  }i.d£vulg.&fiipill.{ubjl. ncc  quod  ftliuscinahdpatui 
qaecctuc partcnibanocum.quc lcitcrcraancqiatus  parum  dutc ab initio  dcflinaaeric  agnofcere bo- 
.ift^aiflnbcneliao  cmancipafidiiis,)yqiiiillinii'-  norum  poflelfionem  &oi^nijttrip&ftaciraagn»i 
fiI(|^Mlp.itci3ctjuinu:lVct,  ii  c  iiancipacusnon fuif-  u  flc  llamvidcatur.clim  tneam  remadctindu.t  epi 
ilieiurepetitentarliod»cinpaipi*«o«|mtt-.  fctoliraprxcorf.j,^.4f^«ir<M<is4aiwr.p#/.viSf  iW 
'  ueacitinefiai^exieqinsfMli^ 

Udmdcobits^i.diisl.f!  fr.iiT:f  ^  idmVsfi'    fceffor  pc/.  quod  quandiu  faifhlm  non  eft, iunt  OlOSji^ 
.PiVjficis.  Vc  qucmadmodum  ptj^cttm    ttia  incepajdeoque&poemccnti;  iocus  t(iLi.ft^2'^ 
.  filhtm  eiBMineipttmi»ittiM  fi Jtwhwliliter  bMOti  H()b<iliinAM%Slaomagnofccndaibono«- 
«dboiomnipofleirioflemjfiue  coaifiiltM»'  mmpoflcflionis  r..cirbonorum  pofTcirorcm.AliBdl: 
biWfiue  vnde liberi ,  refcindit  cmancipa^|fnan   eigoeflec ,  ii  agnua^abmocum po&^one  vd;/ 
Xi^mtncif(tmith9Mr.f«f(6ritr,tAuL jia^^6ik'  lecemandpatu$««pii|Wi^<=<^"^ 
diife  boniyipatetftiafndero  obfetHft  «iami0t  .diiftrtecxKt^felfioiqae  foperetTcr  ipfi  bec 
q^Uh  obfcruarct  fi  cmacipatio  nulla  Interuentffet:    tcftiturion»  fi  iFotti  eqKHS  &  mi^^tptof 
rnuUaficmiuiiatirairiin  potcftatcrcitoto,ft  Ijumfofits^iumfi^^l^/im 

i^.pAvivs  Ubro  j.ftdSabiauro. 

^j6^:urat6ri  falfoitidcbitum  rolutum  fit,  itaticmum  apiociitatore  rcpct|:. 
ipdtcft,^!  dominus  ratumhabuerit,lcd  ipfe  dominus  tcnetur,vt  luliaiitjj 
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fuiflct,ab  ipfo  procuratore  rcpctctu^moiienim  qw^^^ittlia^WiJ 
tiinfcd  quafiobrcm  datum,nccfPccijta(it;^^ 
vcl  quo(i  furtum  faceret  pccpniaefalfuspiociliatC^ri-^raw 
tiagijfed  etiam  condicicipoflc. 

Vil^  jGrtbMiaait  Inccrpretes  ih4iuitis  lep»ci- 

pllcationc,  vtcx  glollis  Acairfij ,  Sc  commcnraritj 
Binolt  vidcre  e(tNa;n  cikm  procuracouim  ali)  finc 
h  (Cmibtm,«fijfimplices,silii  vcr6  nudi  miniftri  ac 
Ijuncij.&rurfum  aliafit  condidio  indcbiti,  alia  ob 
cmiuadaa  caofa  npn  iecuu  >»i>a  iuntua  >  de  t^ui 


minos,idcft,  i$  quictcilitorputabauir.ratu  habae- 
dttM^  cala<lo|piMi«Meacti ,  ergo  ilc  cx^$r> 
au  lilplllM  iwiim  wpallliif  rt,teoeii|iiiiiillp>iyj 

Qj^imaisenim Paulns  han c f crimd.ni) propomio- 
OfgpMftuna^  tui  iofiBUS,  lcii  ad  aiiuiiic*|um  tral- 

4iiiBiH&a<iNtt4Qto 


K^Jiii^itth^iwJo^MMw^  idttilioiwon  propofuioni  cnnfcqucns  omnino 

fi  proctiratorcs.alij  vcr6 Talfi,  fc  J  qtii  vcri  fiuntpcr  eftMliC  vllam a^mmit dMblUodi  Utispf. 
fubfccutara  ratilubitioncm.cmcrgunt  varijcaios, 
in  quibosiblutioiie  ftAa  ftlfb  procttaeoti  coifti» 
dom eftdc  condidione.quxnam  ,  & contraqocm 
po(nccompetcic:nam.iifit^iit  vcroprocucatori, 
noc  eft«  qui  pczcedensft  (bfSdciM  mafidamm  ha.- 
l»eac,ceitameftaci{aictcx  ca  folutionc  liberatio- 
ncin  l.vtro  fincuratm  1 1.  hf.  dt  filut.  Id^roqoe eft G. 
ltiand.itum  aliquando  habuit,niraCT«r^llohha» 

bet.quiarcuocaturafiicrit  fimodofolutibfiaafic  ,   .  r- 

bonafide,acfr.uf,uimfcirctacbicormandatirc-  f  v/rjafWWqaoaadpr.orcmprop^^qg^ 
uocitioncmif. firum nJ. qHib>mmm  H-  ^.fiTtHMm  Qua hfcPMdMca ittlianoexpiitnit.  RaMMe 
l«lai«*48.*.i  i^frAAteiWbonafidcseinoccac  d,  .adhcrr.  .!!a  potcfV,  quod  rat.habitio  fccutanth 
cuimhilimpuranporcfl.cumimpiKaripotiuspof-  crc«iitotuiaccrcnonpoiljcvt<iuoafa 


ntionein.Quis  cnun  aliia  itidcbiti  comi 
ncripotetl ,  quam  (alfusprocurator,cuiniild| 
folutii  ruit,ncc  fccuta  vUa  canhabicio  cftrKimdlc 
vcroprocuratcri  mandatc  vnqnm  doimnisinEal» 
ligicmjvc  indf bitam  pccunidcxigat  ,q(H|^  occ  iiae, 
dolo  m.ilo  mandari  poflct  d.  l.  ftfrnHrtttr  6.S, 
ftHd  iiuUb.  Doh  autem  mandatum  nullit  cilc  poteft, 
vt  nec  altcrius  cniiTdibct  rci  qa;  inre  ficri  non  jpdlt 
fit LJifdterfilic  fim.n  .u>f^ud  iit ftMd.md  Lcnditor  60, 


■  fitciquimandato  tcuocatonon  cuius  rcuocatio 
aem  debiioii  lidC^Micric,  nifi  iuftam  dcbitor  ha- 
bueric caufam  aliquam  fufpicandi  mutaom  fiiide 
cceditorisvQluijiiatemjVtinMrNW  CtrHtUm  iuttd. 
fir.nequc  hoccife  cajfeglaBjfci  eft  latihabttio,  cum 

-  mandatumprxccfrciic//i;'r«tHr4r(w6  m/:Cfi/»tfii^. 

d«  ttniMdti.  Nam«^  quialtqucjywgitgi^ 

Sendis  pecuniis     mM  ln.Jjot!BP*ifciiiMf  »'«■■•■' 
cbitotibusn^*4««  incelbgitur,  vt  ci  fo!uant</.$. 
fiTmpm.  quamai»aliqiiaiidpcontiog*t,vcobroa- 
.  lam  fideinciaMi««  (bWtiotieiBacdpieittipediamc 
' .  ^berailbt^i^ns*^  "pfb  iurc/cd  tantiim  opc  ex- 
'^CepttttlliiJ^  quti§.  1.  At  cura  ftlfusgtocuwtor 
'  c(G^atainiui^jiQui«non-p«M^ 
ijfc^^P  ^^^^gf^H000fifi'^ft'^*  fff"*'   "tdittrit  8 . 
^S^^iNfi^Jwt.riieectrc  eft ,  vt  condi&io  cotnpcuc 
.%^Xfrf0^ » «     '^^*  rcgula  qiue  habet  Ccmdo- 
^^^Sii  •  qn«  adlibetadoftem  n^"  r,rftfi«r.nrofir^r# 
l^-^iondiaionem ,  Sccontta 

iUfmiim^.LKtr4tiMt(:i.de  (»Hd.tndtb.ii,(km  fHk 


debkii.fiac  debitaro^ngo  ncqtpoieiieMiltt  OMi' 

fam  condiclionis,vtahii5ca  cundidioneceneator 
quam  procufacoctqut  foiucioncm  indeimiaccepic» 
quiq-.ptocokhibio  ffldebiti  codidioncMMerecatCifi 
ratihabitio  nullafecucacnct.Pc((ertimc^mhit6>*' 
liscondicipoflicpccuniaquib.quoquomodoibl»*; 
u  e(V;non  quib.folucio  proitcic  i.liir  f»li$  <;o.tif  MOii 
Wr^.  C>i  1  d  vccb  aliad  addcre  ratihabicio  domilii' 

SE^k  qu^m  vtei  proficere  incipiat  (blutio,qux  a- 
lin  (bli  procucaiorifuerac  profiitura^Scd  dec^ 
ieatioforttoc  hxceft,qu6cl  ratihabcio  ^quipa» 
ratur  mandato  l.cjuiirtalttJt4  6.f.i.dt  acq.berti.l.vli.  C.' 
i(l£C.M4a</.i3cicq.negonum  illiusqui  rarum  Iiabct 
eiiifiietieraipfius  non  crat,fi  modu  cicu  contcpla*- 
lionc  geftum  facTiil  fipupil{i6.f  ftdfitgn&^.iteqw 
ritHrfMfJtHtgtt.gtfi.cuiva  aiuuocoqui  foluu  i^lp^ 
>Hlrf.fit.  Secun  ergo  domini  ratihabtcio«e,  caSm 


Miytdikl^mM^^^  acccpit,  ni- 

-  'inlnimfivetidebitUmfuitquodfoIucumcft.Alio- 
oai  non  de  veto  aeditoce  tsai^ndum  cilet,  fcd  de 
iili^acditorb  piboimnbtei  quintfnm  autvcrae 
^fidfiis  ciTc  poteft.  An  au  rc  m  vcrns  fi  c  an  falfus  nil 
artinet  qu^tet«,qaantumadlibcrationcm,cum  ve- 
,  tuscseditpcnidloieft  ^  necenim  tibetatiovliapo» 
''«ytodli^ilMt^  debicum,  r|ullaq;  obliga- 

•  tlo  prarccdccic ,  poccft  camen  hoc  cciam  caiu  arca 
condidUoncm  quam  Sc  diftmgui  ,an  venMptocu- 
J^^^ciak^aaefkH^  vetb  lex  de  fiUoitaiiti^m 
rprocotatorc  loquitar  noft  dc  veto&drdcfidfiipro» 
>  .^itatocccceditorisliucfalfifiaevi^l^  piimitoidp 
^  Allb  ptocnnt  ore  fidfi  cieditotiil  «Mcft,  de  eci  qui 
iingcns  fc  procuca^ocen^cOttAiid(&iMCt,tndebitam 
^nccupiam  akciius  ncWitactecepic^de  boc  aute  (k 


qjnirtiua:'Etqii 
decondidione  indebitioon  ^oicftdubiutiij_ 
cupccat ,  cum  pecunia  vere  fit  mdebita  ilfipit^< 
f.i.er  d.ldm  indib.^y.f.i.dt  ctnindtb.  l./iiiuUk  tfjff:- 
fr.& l.fi  fi''i  '"dut  lunf.Rai  rembdb.L  qut  btmHimijjM  < 
mfrJefiU.fi flUdero  bo.ii? T"»/'"»  &  ^.vlt.  dtfm^^H^, 
(Minatiieiitabco  qui  fciebatfalfum  cilepFocat^, 
tore,quo  cafu  vidctur  donata,  &  cjuidc  pcocnnto- 
ci  ipfi  nonci,cuiu$  (e.diccb.-tt  eflc  ptucuiaK>rc.^|!> 
•droodfiikfialpdfiilKa  elfct  ycro  pfocuniijlTali 
crcditorii, non proairatori ,  lcd  credirori iairodb» 
natavidctetukriattaditionibascniiu  omDibas,ied 
maxinulii  dflimitioniba»  vokmcascius  poct^Bnnji» ' 
(pc(5landacft,qui  donat,cHiusgratia  &  contcmp!i- 
tione  tcadat ,  uoD  autcm  eius  qui  accipit i., 
■III  ij  iiin  tiim^^tff  f  rf  h|ri  f 


}  . 
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CE  fe<>»l),  eXVSA  PATA  tlB.  XH  Tll.  IV.  jqi 

^H^Itoijlfcii^fiiit W^ft  Itoc cafu  compcttr,  qaae  patat  etTc  vcrum  credllocaii  »'#|(iilet  cmiB  toa 

jgcoeralli  eft,  &  com  tndebiti  condifftinne  nablturum  folutionem  ,  necintercipicndi  anfmo 

MiicoacQnk        vlt^ fsff.de f9»d$ci.JiH.c4uf.ld'  idticiat.  Eiicaintclligidebecquodfcrjptamcdin 

^fiaefalfoprocuratcAri  folueriaiobc*iiic»ttfiuii  hac  lcge,  & inMs l^.  fstfm.  i9.C$i.iefkrt.  Quo 

Ttftatim  libcrer,  nuevrillcrcdclatpecuniaro  vero  cafucum  nummi  mancant dcbitoris ,  quiafurruin 

dolilor) ,  vt  eo  demum cafu coniingat  mihi libe*  non c(i modus acquircndidominijuf./r^. €um  qiMijli» 

•lHttk^rdatiwi<j$f«*«0bwfif8.rf(ySi^  f.  i.  IM /BJitf.  eond(AioDrm  qaoque faftiaan  «I 

Ctallicftconfequcndxlibcrarionis  perfolutionem,  competcre  ccrtum  cft  ,  qi\-unon  daturnifi  domi»- 

edaMmU*  fubeft  obligatio  quam  in  necefratium  no  i^.  fnm.Dtfndili,  fm.  U^.  vliim.  fupr.  vfufrMQ, 
HMfiiilciii  uiuult  Kberaddpneftippefiir.  Sed  w  t  fmmMnkm  emm».  Sedan  aliz  quoqae  condi- 

&  condidlo  obcaoftm  dati  caufa  non  fccuta?  dioncs  compcrant,  de  quibus  diximus,  diffici- 

Mioime veib.NeccttiniiUac6carritvn(]uamcan  lioseftdicerc.  Pfiin^in»quiaoonrolentcam  fur* 

«mdlAicfw  kNkbM ,  I  qot  £oerftia  onniioo  8e  tfaMoomdiAioneconcaRere  ,  eian  til*  non  compe- 

difpararam  caufam  habct ,  vt  diximus  ad  /.  ^ui  ft  lanc  niH  non  domJno  ,  iia;c  autem  foU  domino. 

dmn y.iBfrimmefiifr.  Multd  miniks  cum  condi.  Sunt  vctb ifta contradidoria»  doroinoro  qucm  ef- 

dUotie  ilfle  hmk,  caf  cooertdiAorii  opponiror.  fe ,  &  non  dominam.      Ug.  vUmuu  Deiode  quia 

Potefl  tamen  intcrdum  fierl  vccondi^o  ob  cau-  qoo  cafu  dominlumnoo  transfcrturln  procurato* 

&m  daticaofii  nonfccutahoc  quoquecafulocam  rem,  neccondifttotndcbiti ,  nccob  caufamdari» 

babeat,  nonedamcondiftioindcbiii,  ncccondi-  ncc  finecaufa  compe;etepoccft:fedfoia  furtiuali 

Aio  (inecaufa,  nlroirtimfi  falfo  procuratori  ib-  firturofcAttmlit.  EttancofidetarPianlusinlMe 

Itttaro  fit  ca  lcgc ,  vt  fallus  creditor ,  qul  vcrns  pu-  Ict^c  dare  contra  falfom  fwocaratorem  ,  qui  nofn- 

Cabamr,  iatxtn  habcat  folutionem  intra  ccrtum  mos  accipicndo  furtora  feccrit,  nonminus  con- 

tempur.  Namii  nonfcquatur  intra  illudtempus  didlioncm  obremdatlccnonfccuuqusim  condl* 

rarfhabitio  ,  qux  fait  caufa  ficicndx  fljlutioiiis,  dioncm  luriiiiam ,     aftioncm  fnrti.  Atquc  ita 

coodici  vtiquc  poten  condidioncob  caufamdaci  Vliracnontanos  noflros  olim  fcnfillc  prn  tuenda 

caoianon  fccuca,  quamuis  nec per  fubfecuMmra-  Martinioplnlone,Barcolusre(crt,pTobicqRe.qain 

tihabtri  ncm  poflit  contingcrclibctatio,  q  iiari-  (inq'itt)  nmnlscondi&iodegcneratconttafjicTi. 

lis  cft  pct  racihabtionem  fz&am  iii ,  vc  poilic  5cd  hoc  ialfum  cft.  Sola  coim  condi&io  fur^ 

twniBtiptcuoia  filfocKditori » caiaUoqtiineon-  cina clcgyieit^ vtcontra  natoram  aetctara» coiv 

dicinoripo(rci</./.j7iiid((ir(/m.  (;.fii^nir^.r4r«mrrm  didlionum omntum  detur  doroino,  adeoqne foli 

h^,  ficati  ncc  poflct  condici  fatlo  procuratori,  domino  *  cdmciitcrKaaia|i;|,4*f*nuiieudoinin« 

^iaiflmbitio  feqnererar  i.ifitiitme0irtiiii&iJ  Mff  adocciot  domlonm.  Nce  iieoc''0ifolb*itboe  iro- 

fTKttrdteri.  Dtfolut.di^alc^  fipTocurMior  6.  Dtfondi^.  ccptum  cfl ,  quo  pluribus  &  quidcm  contrartia 

tndtb. l.fi  tibidtdenm  2).Hijr. Dtd^imt.&bM  ifft  k-  &  conctadiftotiis  a^Uootbus tcncatuc ,  §.fi(ittiqm 

gi.  Quoniam  >  Tcdiilmus,  raclhabicio  iempcrs-  infitt.de tiSim.  Ita  Bc  iUad  anc  recepcun  auc  redh 

quiparacarmandato,  patuin  nquiJemiotereftan  piendumfuit,  vcaliae  quoquc  condiiftionesaduero 

iMerccfleritflipulacio,  Ratamrcmdominumha-  Jnsimemcon>MCeicnc,eciiMiilliqoidomiiuiseiIet. 

bititcuni  t  Tt  in  d.l.fi  ttdrtomtt ,  an  verb  folmio  (k»  Alioqal  non  mUkit  occelle  fpcciaii  iere  ooa^M^kfe» 

Aailcea lege  vt  rat  habitio  iequaretar.  Non cnim  nem  nirtiaam  induccrc ,  fi ia  cztctis  condiftioni> 

|ptt£him  nudum  vidcri  debec ,  qaocles  certa  lege  bus  idcm  iurls  eodem  furis  odio  poflTet  obtinere. 

dsrurr  aliquid  probatur.  Ugfiieminm.  8.  defrdfirift.  Vetlasitaque  eft,quod  Aceurfius  crcdidit.Id  quod 

Ptri.  leg.  fUim. C$4.  dtrtntmfermiutit.  quddrufficic  Inhacrcgc  fcribiturdedandaei  qttiialfoprocura* 

ad  ptociucendam  condi6Uonem, adeoque  incer-  torifoluit&condiSioaeobrcmdattrenonfecutt» 

dum  adtiencm  prKfcripcit  verbis ,  l^.  MfiiM/it  5.  &condidioncfuttiua,addiucrfoscafiisrefintide- 

f.i.  &ftqii*nti.  infr.  de  fr^thftiom  verh.  Ug.finmti:  kt  becc»  vc  annqiitm  ^«riEuciUc  condiftiooet  cniiP 

frimip.  i>fr  decondtdtfn  indtb.  itaque  fi  nullam  tem-  currcre,  quomodo  poteft  fiittiaa  condiftio  cam 

pusraiihabitionij  rslcnpturafic,  agltamenadhuc  viodicaticRie  :  fcd  vno  cafu  locara  habeatcondi» 

poieric,  vt rertam  tempatprcSfiiatur Intra quod  dloobrcmdati  re  ncmfecuu,  alio  ajtcm condi» 

ratihabitio  prrferatur ,  vtco  elapfo,  finolitdo  ^^iofuttiua.  lllaquidcmobremdatircnnn  fccuta, 

OMOUS  raium  haberc,  condidioMm  pcocuratoc  coJcmumcalaqao  doiuinium  trailatum  litintai- 

^acnr.  InterimnaaiqBC  dttni|lllii  tatthabi-  faroproearatorem^eaifialMlbiiaa«fti<iM^lw 

do,  condiftionem  quoque  pcnderc  ncce/rc  cft,  non  habuerlt  falfus  procurator  animum  inrcrci— 

lenm  cxpa&o  fuludooiadie£ko  a^paccac  oon  ide-  picodc  Dccuoix  &  tucd  faciendl ,  nec  rur^um  ia 

^jHHk fohifntwn y-n  ttmm  Wieracecof ,  kAyt  rctl-  qoilbliK,  inhnum  rctlnendi  dominij  qooafqoe 

■Hcfene  dcmdcn  kcau diS.ltiftqauojfirtnti.  Dc  vel  libcratio,  vcl ratihabirio  fecutacflct,  fedalie* 

l^liftionc  fiiniua  dubiuti  mmiis  potcft ,  quin  nandse  ftatim  pecunie  it  iibcratioats  ftacim  confi> 

eompeMCttdaerfot  fidimnprocntttocera ,  «cin  fi-  ^aeii^  Neqaecnitf.pcr folotioncm  acquiri  po- 

boius  lcgis  difertd  fcripcum  cft.  Eo  fdlicec  cafa  tcftUberatio ,  quin  nummi  aHettencor ,  &  in  acci- 

iMmeriam  hird  aAioi  etcnetur ,  vchic  &in  Lfd-  picncem  corum  proprictas  cransfctator di&s  /tfJ? 

fl^tatrtttr.  19.  Ofd.  defiirt.  Nempecilm  intord-  i^efirtnti  Ug.  m  qui  55.  Ug.fi sUemyl^djiULlitfSi' 

J>icndi&:  lucrandi  nnjmo  accepic folationcm ,  vt  Imt.  CondtAioincem  fiirrioa eo  tantilm cafu quo 

iml4«m  quii  ii.i.uir.fr.defiut.  Nnncnimfurtum  fic  nnmmorQfarcumCidamfiraiaKoprocaratoreob 

£nrfurandi&  lucrandicunfilio.  ^fUtuitlHfiit.det-  idqabdaniausfarandiintecataeHr,  vtindi^Jij. 

Hi^.^exdeliS.  nsfc.  l.i.%. ptmiUim  Ugfi quidfitr  ii.  fe^mfrtmMtt9.C»d.  defurt.  Impoffibilcnamqa^ 

hg.x.felfm.  4V  $■  l  UgfiiiqHifimuUbdtiy  infr.  dtfurt.  cft5<imp)icatcontradiaionem,vtcxquafolirtp 

£aciiire aucem  inccidumpoicft,  vtf^lfus  quoqoe  ncquisfitdominus,ctiam  furfiat,ciim eosnonP-^ 

liBei^qnttor  acdpiat  folurionem  bonafide ,  ctianif  .tmoifalfas  procurator  contrcAet  ex  domini  vo' un- 

^UpoBnrbcnratorem  foitt,  fcdrimfiinfnqttca  .«mjniU|MiteKfiMMiBryJpianaaiai^^ 

v8^\%      Toia.lU,  -  -  ^  CC 
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«rcdittr  4j".f  I.  itmHJJ.ft  rendidtro  ^o.S.fi  Titius&  fgf.Nihilautcmvctatiransfcrridominiaminpro^ 
jr.fr.  de  fiirt.  &  L  frox.fi^.  tn  finJm  M.  Et  idco  «uiacorcai  cmm  ^ui iit  UUm,  cum  ca  fuit  Tolaa- 
iqaotiet legimascondiftloafjfbrtiaam  conipctcre  tasfolaentif ,  qaemaAaBodfi&rei  ftipuIationcQaa 
ci  qiiir.lui:,ooncnd;im  cfl ,  dominium  traijflaiu  abfcntiiprocuraiotfcceric,  iStio  procuratoriipli 
noo  fuiilc  ia  accipicatcm.  Itac  iaUo  credicori  acqttirit4r,Qoacicuiusfuicprocuracor,  licecaftio. 
rolunim  fic  nio  Lqittiusm  aMfrJ»€iM'fin.&i»  ne  mandati  cogator cacedcre  49.  f.tJiiA, 

d.l filfm  tredttor  4$i  (fl  frmdf.dt  ftrt.  fiae  lalfo  pro-   dtMquir.ftp.i.  Cod.  ftr  qnM f€rf»n.n$b, M§m*  n^. 
curatori ,  vt  in  bac  leee.  bicquc  Paalum  noftrao)   guod  dici  folcc  ncminem  crrantc  fiiam  rero 
leafirse  a  eo  datiUmte  apparet  ,  quod  poft.   ntel./ifrtcurdur  mtm  ^j^JtAujinr.rir Mmht.aA  Knfly 
qnim  dcdic  roloenti  condidioncm  ob  retn  datt   cafom  pertinec,  in  quo  non  ercansdomiauj  peca- 
icnonrecutatii  taiiiiabicionuUaincctccdat,fubin.   niar,(cd  animo  &  propoiito  eius  alienaadz  foluit 
dcdatcondidUoaemfortiiiam  alicniatiue& difiu-   cam  falfoprocuracori,quamuis  crret  ac  labatuiia 
^im  noo  coniHnaim  illi$  vcrbil ,  Vd^id  fnrtum   f  crfooaprocuratoris  aut  domini,quicrrorn&po- 
fjutrtt  puHtMfdlfiitprocuratoriCiim  to  KMttmumfur.    tcfl  impt  Ji;c  crat  flitioncmdominii  trg.lfiquuii 
tidgi,f(d  ttiamtonduiti  /w/r,  ficcnimlcgendumcll   txirtutiMtru i^.utfir. frmcifjfufr.Ctmmutt.diiud.iiak. 
fumtovtin  Pafid.FlortHt.non.vi  in  vulgartb.  ««»7«».    ti  neceiror  incauia  aiienatiottis  impeditalieoa^ 
Furti  vcro  aaionem  &  condidioiic-n  (Lirti  lam    tionc  n  ,  ncc  ob.igationcni  crror  in  caafa  obUga- 
coniunAimnu  djil<indim,quiaad  cuiiJcm  cafum,    tioniv.vt  B.irtolus quoq.tcai^C ad  1,1,  Cdtmurjd- 
licet  addincrfoseiFci^us.vu.iquc  a^iu  pcccincc   nff^rprobacqae  exomniboslilsTtiDlist|ttitradl^ 
Ifiprofurc  -j.^.i.  infr.de  condiCl  fur:.\thic  rurfusilli    dc  cordiiftionibus,  cj  larum  plci  iquc  fupponon 
iucuait li;ltutio,qu6d  cum  quls  jprocuiacoriqui-   errorcm  aliquem  in peifuna  ciademu,  neceoa^ 
ttis  vero  Ibloit  pecunii  quafi  dcbitS  cfcditori  eiH  nia  (ecuig  effe  tiSllaclone domiaij.pnrfcnin v«. 
vcro  non  transfett  domtnium  in  procuratorcm,    ro  condidio  in Jcbiti.  &  condiaio  fine  canft.Hfff 
quia  ncc  id  agit  is  qui  foluit »  qua  de  cccdicore   igituc  ialicm  cafufaicadum  cft»  condidioncm  io-. 
cogitac,  n6  de  pro«aratorr,occ  procaracor  ipTe  fi-   debiti  pofle  adacrfw  pcocaiatoiem ,  quamuis  ^ 
ue  vctus  fiuc fj  l\: s  ( 1   quia  ncRot  1  u  crcditoris gc-    fu m  c jm pctcrc,  &  quide  flatim,non  dtpcdato  co 
xit  n6  (auLfitff  i^fuf/dki^pf^,  Quomodo  igi.   auratibabicto  fccucora  fit,nccnr.Itemq.  cCdit^. 
cur  ooadiaioaemttabeiepoicft  iscjoifoltticpco-  ocmobremdariienonfecatafifolutioMaiicea 
curatori  ctiamfUfo  .  cilm  pofl  (olntior.cm  icma-    quidcm  mcnic  vtdomfaiimifiatUbCralia6cataria 
jicat  dominos,  condiAio  amem,  fi  folam  furuua   accipicntem.fcd  ea  camcn  praccctcb  Icgc  vt  ratilu- 
exdplaT,namqaidetordomiao,ftdtantftmvin-  blriofcquatur,qu«  poftcilccutano  fu. Condiftlo- 
dicatio Hac  nimirumobicdtone  vi^us  Bartolus    ncm  dcniquc  fmc  caufa  Ci  quis  falfo  procuraiwl 
cogttur  dicc-.c  ,  I^m  hanc  qua  partc  dat  condi-   folucric  indcbitam  pccuniam ,  caufa  hac  adicdi  yt 
Aionero  n6  taodh  iaddvlri  fi  Cufo  procuratori  in*   (bcim  libetctur ,  oulla  enim  foied  e(rc,vt  diximus, 
debicum  folixum  fit, fed ctiamobremdari re  noi|   caiila  liberarionis  ,  vbi  nulla  obligariooit  caDlk 
fautafiratihabiilonuUaintefucncrit  vericredito-    ptrcedit.Ethic  qnijcm  omniaad  primam  huius 
xisrfcftringendaro  efTc  ad  cu  carum ,  qoo  no  folum   lcgis  fpcciem  potiflimuro  pcitlncnt,qo«  cft  de  fo- 
iucaadianiinasaoofueric ,  fcdctltii^^qiilbmptio-  lucionc  indebltx  pecunix  lalib  procniatofi Ci^: 
ncpccuntz  folutio  conciliata  fit,vce%CM>^niptio    quaimiis  iJcm  iuris  fit  ctiarafi  peconia  qax  fiiifo 
jion  minusprofitad  conJi(5lioncm(fl|tcSf  daii  re    piui.tiracoti  foluta  cft  ,  dcbita  fuilff  proponatur 
nonfc  iua,  i]uiiTi3ilcondidlioafa9ceM,fieiflde-   nifi  quod  cocafu  n6poteftcradaridecondl6Ho^ 
biti  cxi.  \.^.fuhulmfufr,hoctit.L(mimd»Sier).^ fi    ncfinc  caufa/cd  tantum  dr  condiaionc  inJcbitl 
nummof  Irogifli  n.f.  vlt.&  Lftq.fufrMrA.atdit,Scd   aducrfus  procuratoicm  fi  facla  fu  folutio  aaifflQ 
«eeeor  nc  nimisma^na  fit  hscreftiiftio,  patiun»   confeqoendsc  ftacim  liberatioois  d.l.fi  qvls  ofb^ 
quc  probabilis  :  ctim  in  totalegc  nullaconfum-    rcnti  & d.Urtditorii  ^.dtfuri.  AutCcaaicntevtft- 
ptioais  mcncio  hjt,  nec  ni(i  darionepccuniz  Pau-    qucretuc  libcra(io,cum  dominusratumhabaifiiu 
Ips  Intoeci  Tldfasar.  Malo  ego  refttingete  ad  eom  ncc  eo  ma^  taroen  dominlj  traiulario  diffoi^ 
cafum  quo  fada  fit  folutio  falfo  procuratori  Cu    tur.  Auc  dc  condiAionc  ob  rcm  daci  reooaibl 
ne  dcbicc  pccuaix,ii(tciodcbicz,  co  aoimo  vc  con-    cuta ,  fi  ratlhabirio  oulla  fcqoatur ,  aut  deaiqua 
4fe(limllbcrareW»ftl|P«i  •beaobligationeqaavel  da  ceadiaiono  faiMt.fi  (brandi  animum  fal- 
rcurra  ■ :  u  bntur,  vcl  tcneri  fe  putabar.  Hocc-    fus  procoratot  liabaeDlt:  Id  cnim      quod  P»o- 
nim  ipio  nocdfe  cft  vc  cogtuuccic  de  donunioin   lus  fubiidc»  ab  ilUs  vecbis  ,  Quod  fi  dominmrsl 
iratoteafatttin  credlcorem,qocn  veram  ef-  ivas  om  hshiWr,  ad  fiocn  Tfque  leois .  quz  to- 


•  .dlet  in  procuratorc  fpccialc  mandatom  habeace,  dficur potitis ,  vt  intelligatur  harc  lcx  dc  eo  qui  foU 

*t  ad  eam  legcm  fcripnraus  e«  LfifroWdUw  ij, infi.  uit falio  procuratori  tanqui  procoratorifimplici» 

.dkdcquir.rtr.  d»m»i^fNimtt9rm%.Ctd.dt  utquir.  quod  6c  Bartolus  cocludit  cu  Paulos h!ed^c64i 

pff//:)acquiratur  illa  procuratoriipfi,  acproindc  c6-  dionfi  ob  rc  dati  re  no  fecula  fi  no  intcrucniat  ra 

didio  foluenticontra  procurWiJSSn»  quoufqictc-  tihabitio.QuaquamnccabfurduautnooOeft  cxis 

dttor  ratum  habucnt.  &: copjq^f^minamipfon  c&abeo  qui  fc  fimalcr procaratoreittftiBia vtot 

fccutaratihabitionc.cum  abebtcmporcfccutzra-  rccrata  rchabcri  idomino  cuiusmadaifiimllu  «- 

.tibabiuoBiipTOgfic»*  «tcdigjj             4,  f.fi  feu^of^quodocchabctc  potcft  is  ^ueponim^fafa 
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iflc  procaracor£.  InKreftenim  folaentis vtpofflt  nina  hxtes  procuucoi  eft  fidcjlconmiiluij  dlf»fium 

l^eateni  poftea  d&edis  aftionibus  crcdicorem  rc  Unte  ^'it.tid  jhtjtSHA,  C^tera  i^tvVmc  EkBareo-' 

ftWcte  U.C.de  ntttMtMci:  t\6  ipCwiittoraincttciCao  lustraftatdc  procuratorc  inremfoam,  veldcnu- 

iolucioncm  accipiac  falfus  in  rcm fuamprocurator,  do  miniilro  ac  nuncio ,  prztecmictimoi  CQorMlc6 

qnod  lioo  fatis  bcafc  Tidetur  obferuairc  Bartolus,  unquam  ad  hanc  lcgcm  minus  peitiiiaiiia,  fj^ 

'allcgans l.id>!t9r  ^9.$.vU.infi.4d  SenMtufeonfuUum  Trt-  fortaifis  commodiore loco^»  e6m  fe  yirt^TMt  Mfr 

9iffi4Ma9,<}uitamenlocos  deh«icdegcaaato.lo~ .  cAiio*ua^cucj.,  '           -    • .  i         .  .srs 

...  '  .  •  •  •  , 

.s  '  .  i^^PoKPomvs  lik6ia.adStbira|i£  -> 

/^VM^niustuiik  in  fufpicionem  furtiAttio  vcniflctj  dedifticum  inqus^ 
^^ftioncm  fub  ca  caufa,  vt,  fiid  rcpcrtumin  eononcflet,  reddereturtibL' 
is  eum  tradidit  przfe^to  vigilum  ,  quafi  in  ficinore  dcprchcnfijin.  pnEfeAitt 
vigilurneumfummo  fuppiicio  adfecit.  agescum  Attio,  darecumtibiopor- 
tcre*  ,  (]uia5<:ancemorrcm  darc  libi  cum  oportuerat.  Labeoait,.pofle&ad 
cxhibendum  agi:  quoniam  dolo  feceritjquo  niinus exhibcrct.fcd  Proculus  dari 
oportereitaait,  f\  fcciflcs  cius  hominem.  quo  cafu  ad  cxhibcndum  aqcrc  te 
ngn  pofle  ,  fcd  Ci  tuus  manfiflet  ctiam  furti  tc  aclurum  cum  co  .  qiu  re  a- 
itena  itaHt  vfus >  vcfcireticinuitodomtao  vci>  auc doininum,  iifcucc  piohi^ 
bituxume^e. 

affeciffc ,  quaG  parum  rcfcrrct  an  ferous  an  qaa-^ 
* . .        *JdL  Ctmfihlfm  t^»  'drupes  occtderaar  leg.  iM  Ug.  AipaL  9t  ^UoiP 

^  qiiitasill.imapnicxemplipublicavtihutccompcn- 
♦  De  hnius  lcgis  inrcrpretatione  qOonoA>ac-  lan  l  odct  adca:tctos  fcruos  dcterrcndos  nctalo 
eipiencb  fit  &  conciltaiHk  feom  Ug.  Ji  demkm  9,  quid  comitaitterenc per  nequitiamfetuilis  ingenij 
i/ffr.  deprdfcript.  vnhor.  tam  tnuUa  fcripfimus  con-  CLii  nihilcrat  procHiiiiisqnam  vt  furta,  fcclcraquc 
tra  Accutfij,  Coja:»i  &  aliotum  omnium  fentcn-  onini.imaior.i  pafTim  pctpctr.\tenc,  vtaf  ud  Coc- 
■^^^lnkm.^.  &€.dtt4d,%).detmr,fnfgflki.  vcni-  nclium  T.uitum  dicebatille,  qui  ob  pcrceirun 
adnotandum  hic  foperfit,  auc  monendura.  occifum^uc  vno  iftu  dominum  ,  quinqcntos 
•Adfeccmustaineo  adfingula  lcgis  capitaqnactia  Teruos  fub  eodcm  tcCto  commotantes  iummO, 
•fant,  faitt  daMiaidl  9t  dKMBodi  rado»i|  Mnt6  ^  TajppBdb  «ffici  debere  clamabat  lo  Seoata « tan^ 
ikreuiores.  demque^itaconflitucretur,  obtinucrar.  Alio^' 

a  Ages  M  Atm  dsre  nm  tibi  tfortot,K  a  t.  d  v  B  Im-  qoi  ccrtuin  eft  fucti  cr imen  ia  apite  libero  capi- 
poffiWlbuiiaalhobligatioeft;nkabeiiarisr^1«  iarenanqt(!amfaUre,  llc^d^eSmrftai^erquo^ 
Atqoi  imporhhilc  cft  Jari  fcruum  qul  iam  perlir,  qucapt  i.im  olim  potucrit  U^.  inttrdum  5<?.  ^.i.&Ugl 
•ecfummo(a£Plicioaifcaasciki.CbMMfM«rnw69.  fU.  i^.dtftrt.iunS»  (mtdttm  18. $.  vtt.  dtMtih 
vvtoMk  Vfiprai^coiii jfetdtr  oon  potlMiarb  flee  0  atllNibrei  fitftr  cfleO^tt  elt  elqinfeore^ 
eum  tibiicruumoporterfciprzfcrtlm  cumiJ  quni^  nofturniquc  tfFraftorcs /«g.  t.  &  i.infr.dt  tjfra^^ 
-j£dilisautboriiatefaAameftptanquamvimaiore  ufiUt.  licetcontra  fcripfcrit  vir  do^ifia^osl^y» 
ftaamloBpodlri  absienoiipMMic ,  qoia Magi.  tt^.CvAiit.hhr.^.OhferuMt.  (tf.%j.  5ical&:  Yflld 
llracuiUcic  pcr  iniuriam  .iliqnid  facicnti  refiiu:-  certiun  cfl  Prifciflum  vigiiiim  dc  capitalibuis 
renecpotuiftiyoccdcbaifti.  Cooflac  aatem  per-  canfis  cogpofcere  ntin  potuiflie  ,  fed  ad  Praefc- 
empcarevosdcbdmari  obligatlotiiui  ettiognl  mm  WH  cognitiotMiB  ten^rii  ^eboffle 
nifimoradebitorisaliqua  [  rxcefreritMfoamporrb    i.  C.dtiffc.  pr/fcil.vig^S.ltg.^.  f.ptimfiipf.llidafim^ 


faicponimasnuUampcgtccfliire.</Ml(Au4^;^.  tituL  Sed  non  potcrat  caafa  eifc  capic 
i$dJB-tit.  Di  c.  Quicqnid  dacnm  citotf  WiWlB 


^    ^   ,     numqui  caput  iianam  in  duitatb  hat   ^   , 

<|aaiii  fi  caufa  fecuta  non  fic ,  rcpeti  poteft  cbndi-  batnr  Ug.  tirtiA  fufr.  de  tapitu  mimu.  Ug.  rS^Umtdi^ 

^oneil1adeqaainhoctit.Atauiponiaaaste(flt*  ir^,4dUg.  Ctrndum  dt falf.  £rgo  cilmces  ftica^ 

uum  tuumdetUfle  Actioinaaacmonecifideftnlt-  ta  noo  (it,  ob  qaamtu  fcruamtuam  A^oder> 

4d  Ipfc  de  «o  (|usftionem  naberet  fub  ea  caafa,  dcras,  hcc  vnquam  cblApCrtbm fic  fimMB^  CO 

qubd  isinfafpicioncmfurti  AttioTcniilcciScdea  fadum  faiflc  ,  conrctiacns  eft' vt  bn  uim.liLiKilb 

,l^e  addica  vc  fi  id  repertom  in  eo  non  eActtibi  tiuo  ccepertt  tibi  iqociita  clTe  condiSjo  iJb  reni 

t|3de>etur  :&nuUadecopctAlliumhabiraqus-  datl  ce  non  fecuta.  Ab  eo  fcilicCt  tempbrc  qtip 

-^lione  nairifquearHjcontracumprolatisfiittiprO-  femos  dcfijt  reddt  pnll^e,  id  cft  ^  qu'oprimo  in«. 

tfnrionibus  T  Atrium  huoc  tuum  fcfuum  tfitdidliTc  flantl  fummo  fupflicio  affcdnS  effe  &  mod 

'jfUlfaAm iEiliin-  cafligandum  ,  quaitin  &citiof^  «tepit;  Ihftihs  Cnifai  moriis  vitx  tiibuitur,  (^dc^ 

dcpichenfum  ,  Prxfeiliimque  vigilum  pcr  fum-  mortous  nctno  moriator  ,  fcd  viuiis /<j.  iflSriar'. 

tnam  iniutiam  ex  fola  fufpicione  contra  inrisre-  decondicl.ii^ititt,  Ug.  quidttos  18.  i  prinitdt  t^lpiumh 

grAtm  (^panqoaffl  oon  aliud  eiret  etiamfi  futti  tejldm.  Klnrb'  quie  tibi  qufarii^a  fcoodiaio  c^ 
Jiimbationes  cm 

faiftci»  >famiiwUhmiiiTO*w»  tln9ieii^'^ell9otttfeiriid|ll^^ 
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cilm  non  fato  foo  naturali  perierit,  fed  fifto  Acd;, 

Jiol  «um  Prrfefto  vigilum  tradidit  non  quaii  fu- 
pcihim,  vf  de  eo  habcretar  qaz(lio,  quomodo 
csnueaerat,  fcd  quaii  dcprchenfura  in  crimine  vt 
dtra  aliam  inquiiteioncm  cx  ibla  fufpicionc  tua 
fammo  fopplicio ai!iccreiar, non  enimcquc  apud 
tefucrat  pcricurui  iiiae^im  Actioin  quziUoottn 
noa  dcdiifci ,  vt  in  Itg.  fi  ftftnUm  5.  in  fintm  fupr. 
iMtutL  Bcneigitjrl^omponiusconcludic,  Agc- 
rt  te  poiTe  cum  Acdo  dareeum  trbi  feruam  tuum 
oponcra,  id  cll  polfe  icillum  condicere  ( hocenim 
dtnum  cft  intendcrc  dati  oportere  $.  df^ttUmtk 
Itftit.dtdSu».)  8r  quidem  condi<ftioncilU  Jequa 
ftunc  tra^Amuj,  id  •ftobcaulara  dati  caufa  noa 
iccuta  ,  vel  potiurob  rem  dari  re  non  fccuta,  jQi(i4 
^  tntt  miTttm  ddu  tum  ttbt  $ptrtutTdt.  Nam  ii  .:on- 
dtftio  hzc  nata  tu)n  fuiilct  ante  mortem  fcrui 
tui ,  vtique  polt  eius  morccm  n*fci  &  inciperencK) 
po  .aiifct,  ii.]  jidcm  «d  eora  cafura  tti  perucnif- 
fet  \  \  \Q  n«»n  ^ottiilTec  a^io  inci^^trc  .  txrtg.  Itg, 
^utd  tn  fnm  cdfum  16.  fufr.  *i  Ug.  Mquil.  c^m  hom  j 
ino'.Uai  iri  <>h'iginoncm  Sc  adkioncra  deduci  noa 
polTic  diH  U(  nfio  mtrtum ,  nifi  cum  neriit  poft 
tnorarr1*g  ^  ftruum  ^  ^.vU  dt  vtrbn.  tbhgdt.  Scd 
C|UomO'io,  iiiq-jic'»,  agetur  ad  hoc  vi  fcruu>  ip!*e 
dccur,ac  non  ,->o:.rt^  icrui  niortui  jEflimacio i'  vi 
in  OHv-liftior^c  f  Mki.ta  Ug.m  rt  fnrtau  %.  tnfrvuif. 
iunil  §.  vUiru  l'^u  prtftdtnt*  tnfr.  dt  cendui  fmiud 
l^.  I.  C  t*d.  Ug.ji  ptiUMtdtk  t.  9.  fnmtfupr.hic  tttul 
Barcoluf  difbnguit  ohligationcs  dandi  &  reJden- 
diab  obli^atione  lefticucndi ,  vtex  hjcpoilit  agi 
non  tiniii  n  ad  tem,  fedttiaro  adrci  xlUmati 
pcm  tx  diS.  Itg.  ifi  rtfurttud  &  ltg.fi  ftrum  I4,  /. 
itut  fuitrtftt  irtff.  di  itnitH.  furttud  &  dtil.  Ug.  1.  C.  tcd. 
cxiQis  vcrb  agciidamiu  ad  rcn  picoie,  quamuis 
&  condeinnatio  &  exc  -utio  pofTit  ficri  in  cilima- 
dooc, Ex  Ug  Iklunm  \.infr.  dt  ttnftf  &  Ug.vU.  irfr.  qud 
ftnipit.  fin  dpptH.  Ttfctni.  1 1  quo  iniror  ccrie  mge- 
niuiik  Bairoli ,  qui  Ugcs  tllas,  quc  ioquuntui  de 
cond  dioacfurtii  a,>nccliigit  de ohligationibusre- 
fiitucndi  e  )for.jlIisprctextu,cu6Jpcrcondid  o- 
DCin  furtiuadom.nui  rem  fuam  pctat ,  di  n  taroen 
certumiit  pcr  conJidioncn  furtluam  nonmir.ut, 
qii^  n  Dcr  cxreriscnndiftioncs,adlorem  intenderc 
da:'itl.irc;o  op:>rtcre  ^,fic  itdqui  Inftit.dtdSiM.ia 
c'o]<c  iui  fm^-rarc  clucci  c .  auo J  in  condi&ionc 
f«  ti  •indio  turisindu&jm  cit.  SeJ  &in  eoerrat 
BarioluiqubJnonviHet  aftionibuiomnibutcom- 
tnuot  illud  cl1c,liucad  d2 Juro  iiue  ad  reddendura» 
£uc  ad  relliiuendutn  ,  aut  aliquid  denique  ficien- 
dum  de  itur,  vt  litcm cdimaii  per  fenccncii  fcmpcr 
oporteat,  nccniii  zdimationcmincondemnatio- 
ncmdcdnc>,vt  indicaiicia  (ierificil^  ac  cicravini  fic 
Imprcifio.temexecuriopoiricinuito  eciamcodcm- 
nato,  vtdocuimus  in  Chdiddtmftrd  dttrror.frdgmdt, 
iiiUg.^.S.dit  Prdttr  infr.  dt  rt  iudu,  Ug.'^.&  vU.  infr. 
tUctndtS.tTititd.vtnum  xi.\hi  dixmus  fufr.dtrtb.iTtd. 
Ei  ita  hic  quoque  locu»  inteUigi  dcbet,  quamoii 
Dullumineo  verbum  lic  ie  clliroatione,nihilcaim 
fpccialc  hic  parte  potcli  hibertcondi£cio.ob  rein 
dati  re  non  iccuu,  dtilimile  ^  cctcris  condiAio- 
Dibos,  tantbque  mintls  ciim  agicur  de  coodictndo 
bominc  iam  morcuo,qui  nili  in  cdimatianepr^iUri 
lam  n  jllomo  Jo  potciL  Videtur  tamen  a  Pompoaio 
tioftrodiirentitc  Papinianus  inifi  dm'mut'6.irifr,dt 
frdfcr.ftrb.vb'1  In  eadem  vt  viHetur  fpcciedat  domi- 
no  aftioocm  P.  zfcriptis  verhit ,  non  etiam  condi- 
Aiooim.  Noilri  poft  Accui^uq  0c  SoctoUm  rt- 
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fpondcnt  diaeifaxeirc  fpccirs,  qu6d  apud  Pompqii 
oiumferuiiinon  fuilfetcilimacos ,  .ipud  Papinit. 
num  verofuitlet.  Quod  vciiinmuro  quidcm  cll,  tk. 
Papioiaoi  vcrbis  compiobaium,  fcd  cannen  ad  rena 
omnino  oon  pcrtinec,vt  probauiinus  in  dtS.  Sfrtr  |. 
dr6.^4i.B).i((rf8r.^r.<^4r.longcqucaliaconciii»* 
tionii  ntio  quctcnda  cli,quani  ibi  acculimns. 

b  uAto  mt  ftgt  &  dd  tx1iAtndumd£i.  Rcfcrtur 
hzc  Labconis  fcniciitia  ^  l^omponio  vc  rcpcchen- 
dacar,  non  in  eoquidcmabroluccquoddabatin 
propoiita  fpccic  a^onem ,  ad  cxhibeodiim  quaii 
abfolut^darinondabear,  fcd  incoiancum  qocd 
abfolut^  ac  nmpHcitat  cam  dabat ,  id  c(l  oon  ad« 
hibica  diilitidiooc  ilia,  quctamen  omninon«« 
ceiTariaeil,  an  tu  dominiufn  fcrui  tuiiu  Atdum  • 
tran(l4lcrij ,  cilm  ei  fcruua)  tuum  tradidiili,  ic 
Jpfr  dc  eo  qiut  Aionem  haberet ,  an  vc  h  non  traaf- 
tuleris ,  vc  fi  tranfhileris ,  coudidio  tibi  coropetat, 
quam  dac  Pomponius ,  fcd  r.on  kqu^  ai^ic  ad  c»- 
nibeodam ,  quc  cum  condidilione  nunq»ara  po— 
tefl  coocurrerc:  Si  vcrb  nun  cranOulent,  condi' 
dlioiibicoropcicienoo  poilic,  quoniam  nonaliui 
condidione  tc^cAt  ir  qn^m  qui  daiepoFt,  idcil 
doroi  ium  cransferrc.  qiiod  (;o  ro  tiansferre  noH 
potcft  qui  non  habct  l.  tradttio  10.  dt  dcqutr  rtr.  iim» 
ScJ  vindicaiiotlbidandaeifci ,  ll  <eruusadhuccX-> 
taiet.  Quo  [re:empto  quiafummo  fupplicio  ad* 
fc:)tuscfl ,  nnnaha  tibiailiorjpcreirc  pofCtqua'!! 
ad  fcthibenJum  q^  c  przparaiuria  vindicationif 
eft  Itg.  I.  fufr.  di  txbibend.  Non  igiior  in  alio  re— 
piehcnditur  Labeo  ^  Pompooio.qi^m  in  eo,qaod 
credidic  polie  adioncm  ad  cxtiibcndum  jctiam 
cumconaidione  concurrerc,  fi  tamen  ita  cft,  \% 
adionem  ad  cxhibendum  dandana  putauerit, 
quoquc  cafu  quo  compctcic  poHct  couditlio. 
Quod  cgo  ceit^  liou  puto  piobabile ,  ne  cogamur 
diccrcrantum  lu  econfaltum  quantus  Labeofuir^ 
id  ignuiafTc  quod  cx  Piincipiis  iurisfcirc  quilibcc 
poflit  ac  debcac.  Ratio  tamendubitandi  uuepro 
Labconc,  iiueproalio  quolibctqui  contraPotn- 
pooium  fentirc  vcllct,  illa  adferri  poicil }  qubd 
aAio  ad  exlubcDdum  deiui  omnibus ,  quorum 
cx  iuHa  6c  honefta  caufa  intercil ,  puta  fi  in.eidl- 
do  aliquo iint  vfuri  vcl  opcaturi ,  vel  noxali  aliquai 
tfiione  experruri,quaini]ii  noo  ilnt  vindicaturiir^ 
3.  f.fitudum  tft&§.ftd&fi  quit  (um  ftqq.  &  }.fi  m4» 
fUMtid.  ill»  titult.  Acqui  noo  poccd  negari  qi  in 
eius  qoi  condi^uras  cll,  tnteriir  maxim^  remcs» 
hiberi,  &  qaidcm  tx  iuib  &  honeiU  caufa.  Qjid- 
ni  crgo  cciara  adio  ad  exhibcndum  ei  dabitui  / 
Ecii  cnim  dacui  regulariter  concra  eam  folum 
qui  czhibendc  rci  Ucultaccm  habct  di^.  Ir^. ), 
fU.  &ftq.  Ug.  Ctlfm  j.  »i  frindf.  tid.  dacut  camen 
cciam  contra  earo  qui  fccit  quominils  exhibcio 
poIEt »  alioqui  ncc  daretur  cootra  cum  qui  dolo 
malo  pofijdercdeGiirtc  (ii^.  Ug.  Ctlfmf.  idanln^ 
iidnmitg.  luUdttm^.  infriiKif.tod.titHl.    Scd  ded- 
dendi  ratio  pro  Pomponio  tfl ,  quod  i&io  ad  cx- 
hibcodum  non  nifi  propcer  vindicationes  aliaf— 
^ue  adiones,  inquibusdc  poircUionc  qu^riturt 
comparau  cft  ,  quia  noo  poteil  res  pofiidci^ 
nifi  quc  (it  prcfcns  Itg.  btc  fi  ru  47.  dt  rti 
dkdMn,    In  condiftionibus  aattm  omnibite 
dc  iure  ac  dominio  qucriror «  non  de  poircf— 
liooe  i^i^.  §.  dfftidmm,  &  S.  fic  itdqut.  InftttU" 
tmn.  dt  MQiombm.  noo  potc(\  igitui  tcocri  ad 
•xhibeodum  it  qoi  condidionc  aliqua  teoc— 
cuii  ft  furtiium  «cipiac,quia  ca^tiafuicm  qal 
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icin  fartiuam  occaltat,  vcl  pcrcmit ,  etiam  »£tto  ad 
exhibendum  datar  pcrtndc  atquc  condiftto  di&. 
U^fipro  fuTC  7.  I.  de  (ondtci.  furt.  Ug,  \.  $.  vli.  infr. 
de  tign.  lunB.  fcd  non  iurc  aliqiio  (Ingulari  &  odio 
furis ,  vt  condidlio ,  at  iurc  communi  &  ordiaa» 
rio,  quotenctur  ctiatn  fur  rci  vindicationc ,  tan- 
quam  poffclTot ,  ficut  &  alius  quilibct  ,  ac  pro- 
inde  eliam  ad  cxhibendara  fmc  poflldeat  ,  fiuc 
ilolo  milo  dcficrit  poflTiJcrc.  Tcnctur  cgo  ntm 
quiacondiciclpi  flit,  fcd  quia  vindicariabcorcs 
potclL  Et  hoc  bcnc  Proculus  ad  Labeoncin  an- 
notaVit,  Pcoculique  notaai  mcriio  Pompcnius 
brobat. 

c  Std-fi  tum  tndnfijftt,  R  a  t.  dvb.  Etlam 
il\o  cafu  quo  fcruus,  qucm  Attio  in  quarriioncm 
tradidifti,  tuus  maniit  ,  quia  fcilicct  non  co  ani- 
ino  tiadidcris ,  vt  dotnmium  in  Aitium  trjos- 
fcrrcs ,  fcd  foiam  poflcflionem  ,  non  cft  taraco 
bona  confccuiio ,  vt  Attius  furtum  tlbi  feccrir, 
idcoquc  ctiam  furii  atftionc  tcncri  debcat  ,  & 
cotidifikiorc  futtiua  ,  cum  finc  afFcdu  fiirandi 
&lLicrandi  firtum  nonfiit  ^.fUcuit  Inflit.  de  cblig, 
qut  tx  diliS.  niifcuniur.  In  propofito  autcm  non 
habuit  Aitius  antmum  furri  iuci i ve  faciendi ,  fcd 
damni  potiu;  qnnd  ex  futto  paflus  fuerat,  rcpa- 
randi.  Dec.  Spccics  I  uri  cll  &  quiJem  iniufti, 
animo  fuo  nihii  ntll  nnditSam  Sc  minas  fpjran- 
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ti  fatisfaccre  cx  damno  dieno  ,  In  eaniq 'c  icm 
abuti  rc  illa ,  quam  ^  domino  in  alios  vius  qals 
acccpcrat,  licut&  fi  eciei  lucri  eft  liidcin  iniufti 
acquirere  cxalieno  bcncficij  debitorcm  Ug.  fipi- 
gntre  54.  primt  wfr.  dtfurt.  vt  c'cganier  ac  fub-  ' 
tiliter  Accuifius  m-licr  hlc  ratiocinatur.  Atqui 
in  propofita  fpccic  Attius  ,  cai  tu  fcruum  tuum 
tradiicras  in  quzflionem,  rctento  tarren  pcncs 
tedominio,  cum  curo  fc  ignorantc  Pryfecio  vigi- 
liim  cafligandjm  tradidii,  qu.ifi  m  furto  dcpre- 
hcnfum  ,  v.^^uscll  realicna,  &  quidcm  lia  «  fci- 
rct  fc  inuito  domino  vti,  &  dominuin  fi  fcirct 
prohibiwrura  cfle.  Fuituro  crgo  tibi  fcctt,  ncc 
potcft  viderl  dolo  carcrc  ^  qni  taniam  iibi  fccit 
iniuriam,  piopterquam,  qtiamfi  fcnms  l  ondc- 
ccflKTct,  iniuriarum  tamcn ai^ionr tib'  AtiiustQ- 
nctur  Itg.  fid  fi  vnim  17.  $.  printo  iifrk  di  i/timd. 
■Etimprobum  luciun-  c!l ,  qnodnoi  bcr.cpicqiic 
agendo  pcrcipitut  KsutH,  t.  dt  htrtd.  &  ftUid.  mf, 
1.  S.vUm.  Conrctj^ucntcr  tcncbirur  ,\:tius  hoc  cv^ 
fuctiam  condidlioncfurtiua ,  licctnon  hocaddac 
Pomponius,  quia  furtiua  cond  dlo  fempcr  con— 
fcquen?  cft  aAioni  fuiti,  quottes  furti  adio  iute 
domitiij  dcfcitur,  quomodo  Papinianus  loqui— 
tur  &  dlflitiguit  lu  Itg.  [\  vtndidtTO  3c.  j».  prtmt 
furt» 
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DEdi  tibi  pccuni.im,  Vt  mihi  Sticlium  dares.  Vtrum  idcontraciius  genus  prS" 
portionc  emplionis  &  venditionis  cft,  *an  nulla  hicaliaobligatio  cfl:, 
quamob  rcmdatircnonlccuta?  inquod  procliniorfum.  &idco  fi  mortuus 
cft  Stichus,  rcpctcrc  pofTum  quod  idco  tibi  dcdi,vt  mihi  Stichum  darcs.  fingc 
alienum  eflcStichum  fcdtctamen  eiim  tradidiflt :  rcpctercate  pecuniatn 
potcro:  quia  homincm  accipicntis  non  fcccris.  &:  rurlus  ii  tuus  cft  Stichus  &c 
pro  euidlionecius  promittcre  non  vis :  non  hbcraueris ,  quominus  a  tc  pccU- 
niam  rcpetcre  pollim. 
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lHanc  quoquc  lcgem  fofiflimi  &  ta  pitofcfll) 
cxplicjuimus  /zir.  6.  Cer.it^ur.  lAp.  10.  Scd  tamcn 
cxplicabimusnuncmorenoftro  perdubttandi,  5c 
^ccidendi  ratinnes,nc  q  ilJ  de  Rationalium  ho- 
ftrorum  mcthodoac  inHitutodctrahatur.  lungc 
tamcii  qus  fcribcmus  «d  Ug,  i.  iri  fin.  infr.  dt  rerum 
ftrmutM.  &  dd  Itg.  luiurdlu  j.  $.prmo  i/ifr.  dtpr^cr. 
veibu. 

a  Vtrum  ii  contrdSut  gtnut  pro  ptrtmt tmptienit, 
vtnditionif  tj}.  Rat.  dvb.  Ciim  dedi  tibi  pc- 
caniaoi,  vi  mihiSticharo  dares,  atqueitacs  vna 
taarte  interucnit  tcs  ,  cx  altcro  tutem  pecunia, 
contraftus  adeo  fimilis  c\\  emptioni  Sc  Ycnditio- 
ni,  in  qua  fcmper  ncccflo  cft  intcruenire  cxvna 
partc  iiiLrccm ,  cx  alteia  precium  Ug.  i.  infr.de  rtr. 
Lrmut.  Itg.  I-  'It  *t  Paulus  fctipfciit , 

quod  pUu  cfl  ,  cmptiorcm  venditioncm  cffc  ia 
Ug.  nMu  Tdlit  5.  $.  pnmo  de  prtfir.  Vtrb.  Ergo  dcbet 
habctc  vcl  omnu  vcl  laltemquim  plurima,  fimilia 
vcndicioni  ,  non  omma  fcri  diffimilia  :  qualia 
funt  ca  m.nitT)c  quar  in  h.ac  lege  Celfus  tradit. 
Ihlam  SC  coniradus  int.ominati  cattcri  qui  fimi- 
litud  ncm  aliquatu  h>bcnt  cam  eroptione  , 


tenditiont,  itiulta  cx  ^us  natura  murrantur,  vt 
cernerc  efl  in  reram  pcitr.ucatinne  Ug.  i.  i/ifr.da 
rtrum  ptrmutat.  Ug.  i.  &  i.  C.  m  &  in  tfUmMoti*,  i» 
^u*  in  Ug.  1.  infr.  de  tjlinnu.  4tlio  i.  qu  ui  &  in  aliis 
coctrafttbas  inifominatisobtincr,  UmilitudinerA 
&  adfinita.cm  aiiquam  cum  ah'o  qnolibctin  now 
irinatocontradu  habcntibuf  dii*  Ug.tidturMla  S  pt" 
TmU.&LTitim  i^.tod.titMprtfir.Vtrb.  DEc.Nun  po» 
telt  einptio  cflc  a  it  vcndiiio  iiili  :c  ccrto  preci6 
conucncf  it  ditl.  Ug.  t.de  rtrum  ptrmiut.  Ug.  1.  $.  i.& 
diil.Ug.  i.deco/itr.empt.  Subflantiacnim  cmpii<>nis 
confiilit  ex  prccio  Ug.p*il*  tonutnt*  yi.Vtrfit.  Pdulik 
tiotdt eed.tit.Vicci\stn  autem  licctin  pecunia  •  i  mc*- 
rata,  & iaxataconfiftercdcbc.it ,  §  precium  Inflit.dlS 
tmpt.& vtndst.non  adco  tamcn  conuei  t  tur  cu.i-  pc- 
cunia  numcrata  ,  vt  quotics  pccunia  inrcrucnit 
etiami^uarproredetur ,  dicendum  fireroptionein 
cflc.  Ncc  cnim  precium  clH:  poteft  nilt  id  dcmuiti 
dequointercontrahc'itcsconucoit,vt  fit  p.ecium^ 
cilm  cmptio&  vcnditiocx  iis  contra^ibuslitqiil 
confcnfu  folo.nonctia  tiaditioncpct(iciuntur,iicc 
poiTunt  sidationeincipcrc.Ci}mcrgnc6trad^usio- 
cipit  i  dationc,  vt  in  i^f^ccie  huius  lcgis,  in  qui  dedi 
tibi  pccunia  Yt mihi  Stichu  da rcs.non  poteft  vidcri 
cCtiada  ^tio>ncc  rurrusp  eimutatio,qui  proxunlf 
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ad  ven  Utioncm  acccdit,  quii  pcrmutitio  non  cfl  inco  quod cx parrcillius ,  qui tmpIcu{t,locaScft 

contraiflusclovtdcs,rcd(loquia  dcdidttvtpluiibus  poenitc  itiz,  noncrtt  n  rz  pattci!tiu.squinonHum 

frohMimasKd.hbr.i.CenuS.ctf.S.     9.  ni/i cdm  imp\em l^pecunidmyfupT  hedit.  Ergoli  pecuniam 

prccc(Titp1ai.-iiumpcrmu:aitonts,vtin2M^/«rtrf  ).  tibideiierim  vc  mibi  Stichum  dares.,  pciiculotuo 

CMrer.fnmut  d.l  i.ifjfr.t9d.tB.tit.  nou  crgo  potcll  dcbetScichus  viucrc,non  meo  ,nccaltud  Pauluia 

hoc  coiitraclus gcnus  e^c  pro  ponione ,  id  cd  ad  fcnrilfcputandum  eft , ni(i  eo  demii<Ti  ca(u,  quo  (jc 

(imilirudircm  cmpiiooii  Sc  vcndltionis ^  ftd  magis  eucoiret  vt  peticulo  dupUci  onerai ctts ,  &  ciui rci 

c(l,vc  nu  lahic  a1iaobhgatio(it,qukmobrcaa  datt  auamameacce,>i!irc«,&S  ichiprx  e  elquemnotu 

te  non  fccuia;  ex  qua  proinde  ccrtum  eft  nafci  duminihidcdille'. ;  ninfpeckd.vtrf.ftdfi  fypbos 

coodixftioncm ,  ob  rcrn  Jatl  rc  non  (ccuta ,  dc  qua  Tam  enira  facile  aujitf •  puiTinc  fcy ^>hi  q;iim  Sii- 

In  iegcct'a.'iipiai:cdcotc,&  in  coto  h3C  titulo,qae  chasperire.  Quodnonii  nilitcrruenit,(idcdertiQ 

tarocnaft-.onu  cxcludit  aliam  adlionem  ,quzpcr-  tibi  quidimmr>bilc  q  lod  vclnulKtmoc^o.vcllonge 

Inde  nafcitur  cz  contradhi,  dovcdes,ad  idquod  dilEciluii  perirc  polHc ,  aut  proSticho  pecuniarr> 

inlrredeiiisqui  dcdit  eamrero,  quam  alius  vicif-  q-izlic^t  Acip^^a  tanq  Tam  roohil  s  val(icliibrica& 

fim  dareiicbuit3ccepi(!ci^./.fl4rKr4/«^  i.C^/.^rruAl  ha{^11if  rcslic/  fichnm  79     dtUg.i.(\c\\h.  camcn 

do.  Ec  idco  benc  hicCelfusita  loquicur  ,m  ^/»f  eopertculocximcielcpoicfl,qiii  pccumamacce- 

mlUdluMigitutjl.  Vt  iniclligimus  voicam  qui-  pit,nucconje  ttnJocam in  romina,  fn  c  in  cm- 

dcm  circobligationem  ,  fed  ex  qua  lamcn  dupicx  pcior.em  pr£dio-ua>  Auih.f!omjl:me  C.de*iim,tMor. 

•.!Honarci  pofCr,  coiidiAiofcilicet&a£lioPrx*  Atqae  i:a  tocos  illtjsqui  alioqum  valde  pugnace 

f:riptit  vcibis,  ar  nonetiam  adio  ex  cn  pto  vcl  ex  iaiucein  viJen:ur  concitiao  ios  cire  fLripdmusifi^t 

vendtto  >  id  rnimdunraxatagit  Celfus  tocahac  le-  Xdf.  lo.  PcobabiLus  nifat  imut,  qu^.n  fi  cu.n  loati- 

ge,  vt  probct  comrackam  hanc  neque  cmpcionein  ne  comminifcatis  oon  fuille  tc  dinradliiram  Sci* 

e(Tc,  noquc  limjlcmcmpiioni-.piobaia-itcn  tribns  chum  in  rpecichjiiislcgis,qucm  dilka«2urusfue- 

nonrationiba»,  vt  m  M  icribic  AccarGus,fcd  eife-  rasapud  ('aulumiqtiodpland  .iiui..ttorium  cn:iec 

£libuspotiii{,qu{  ^iidi.nilicudincir.  ho  umcontia-  diUindl^iufa  valdei^trobibilistapquam  dcfumpia 

^uam  confe  iuimr  ir :  ncc  repugnac  qnod  Pa'iliis  exl.u  )i.fcdfitibidtdfro&d.l.fipeiUUt4ttty§.  vlt  fupr, 

fciib  tindL-.MUTdU^.t.  Si  pccuniam  dbi  de  ^  ,vc  q  ius  locns  rrii)oniani  putiils  quam  lurecoii  ulti 

rrm  accipiaiii,(-(rptionetn  flc  vendttiuncm  elTe.  Id  circoflendimus.Noneaimrdle.rpiudentcsdillin- 

rnim  debei  inielligi  luppofitls  rcrmtniv  habilibus,  gucre,  an  diAra^urusfuerisnecre,  quodinaoiinl 

l.tuter  iyf.ffup  dtiureiur.\d  e(t,  (i  cnnucncindcpic»  cuidcflinaiione  lolapoiit  un.  clKre  lanpi>tuctisdl- 

cio  prxcclfcnt ,  auc  ca  pecunia  piecij  nominc da^a  ftiahdc  necoc,  quod  cx  rerum  tlacu  coH  rut  acdif^ 

{ir,:tam,  vcdiximuir,omne  quldcm  preciura  con/I-  ccrni  Bci'^  potc(i  Ltiim  rttA7.f  vli.dtUf4t.i.m'M 

ftit  in  pecuuia  nnincrata.-  Scd  tion  Ci.oouec'0  pe-  tao  e  1  probabilins  nunc  vldetur,  Sc  coiuicnientlua 

conia  nmnis  numerata  pteclum  eft  ,  necpromde  vcrbis  l'auli,  vt  didinguvnus  an  pd  t«  (lctctic  vt 

seccde  eil,  vc  cum  loanne  dtulnes  datam  fui^To  pe-  Siichtim  darcs,i  quo  tempore  pecuniam  meam  ac- 

cuntam,quafi  fpcc.cm,  putadecemqiia;  "n  illaarca  ccpifti.in  non.vt  (ipcrcel\etetit,q'iiacilm  prirtiiira 

funt.vc  ia  l.pUne  54.  $  fedfi  non  corpmiVe  f  jtd  Im  iu  darc potuilli  oon  dcdiftijhoc  ip!o  vidcaris  clie  iit  il 

<{r/r^4M.autcum  Azoncqucm  A:cui(ii)s&  Baico-  foli^nainmorafcdctiamiaculpajquamuisnullainik 

iuj  (equuncur,tntani  huiuilcgU  :a:ioremadldrc-  tc  ptllatiopratceircrit,  qjenccelTirlacflirfolctacl 

fecas  qiiodde dando non  dctiadcndo  S  icho con-  moram  coatrahcndain /.mflMji.i/^r.i/frywr.  Qua(i 

oeneiat.  Gtti  enim '•'erilm  cfi  n  ;n  tcnerl\C'idito-  fithic  vnusexcafibusinquibusmoca  contrahituc 

rem  ex  ve.id.t  ^,vidci  tcm  ven  iiLam,iJ  ert  vtdon  i-  re  ipfak  ipfo  iurccirra  vllam  intcrpellatlooci-n  vc 

nium  cius  in  cmptorcm  iransfcat ,  fc J  tantilm  vt  in  ijX ««  quih.tdufnon tfi nectjf.in Mttgr.re{lit.L(urjbit 

citdat       id.e)c mptoii.^.i.dt dHitnxmpt.migis  ta-  ^.C.dt4£lt»».tmpt.l.Tiitd  sei»  ij.S.vfurdt dtUgdt.i.  An 

frcnadmodumconiraftusincundirefpcxicCclfus,  noaenim  facis  interpellaris,  vc  mihidcs  btichum 

i^uam  aj  veibutr.  ddiidi  vcappatcc  ex  prtma  iltatio'  hoci{xf),  qjodame  pecuiuamaccipis,  vt  Scichiitn 

ncqoc  his  vcrbisconcinctui,Eri^^9)7m«rrMwr/?5ri-  mihl  dcs:'tlocigicurc«ru  Stichum  periculocuo  vf- 

ihm ,  ttptttreptffum ,  quod idtottbi dtdi  vt  mihi Stubum  aerexquum  ti\ non  mco,cuin ciblimputare dcbcas 

ddru.  >s'cmoc'niin  non  vidcteandemracioncmlo-  curnoncitiusSti(.iium  mihi  dederis,ciim  darapof- 

cum  babituram  cIFc ,  tanictfi  vetbum  trddtndi  pro  fes  vc  te  ab  co  peri^-ulo  libcrarcs.at  (i  per  cc  non  ftc- 

vcrbo  dMidi  in  conuentione  adpofiium  fuinfct.Per-  tcric,  foccc  qubd ^  mc  pecuniam  acccpcris  vt  mlhi 

indeoamque  dici  podct  ,  periniticndam  mihi  rc-  Stichumdares,quitumcratinprouincia,ScScichllf 

petitio;icmpecuniac,quamiueutibi  dcdecim  vcmi-  prius  dccclTcric  qa^m  in  poicltatcm  meara  perue- 

ni  S:i(.hiim  ttaderes.ciim  hoccafocque  verum  (ic,  nidcttvc  eummihidarcpo(rcs,zquii^sccccce(lptf-> 

none(r:rem  fccptamobquamdatafuit^  mcpccu-  riculomco  eum  viuere,  ncc  quicquam  przdirc  r^ 

nia.  QutTT.uis  non  ncgem  reUquas  lacioncs  duas  dcbcrc  nifi  culpam,vt  Paulus  loquit  jr,td  cft  vt  ne- 

non  aliundr,f}uim  exddndi  verbo  pcndcic.  que  cu'pa  tua  Stichus  peiierir ,  neque  pnft  culpatn 

b  Si mfrtuut  tfi  Stl  huj,rtptterepc.Jfum.K  a  t.d  y 6.  (<.  moram  ruam  in  co  non  folu5do  contt adam.  Sic 

Periculum  rci  vcudi  «  lolcc  percincrcad  cmpto-  enim  Pau!iriiuclligo,&quodgcocrahterfcciptum 

rem ,  etiamfi re?  nondum  ei  cradica  fic  $.  cknduttm  eft  in  l.pttunum  lo.CbHtit.  Pccuniam  a  me  datam 

tnjlit.de mpt.&  vendit.l.i.&  i.C.deperi(.&commod.rti  fi  hxc  ciufa  proquadata  cft,ncn  culpa  acciplcotis, 

^«Mi.£rgo&  hoccafu  periculumStichiadmepct-  fcdfortuito  cafu  noncftfccuta,minimircpcti  pof- 

tinere  dcbet,qui  fi  non  emptor  (a'tcm  emptoris  lo-  fe,ncc  eaim  cafus  forcuitiis  cxcufac,qucm  liuc  cul- 

co fum. Atq  ic ita  vidctar P  alus concluderc in </./<  pa,fiuc moraaliqua  priccflit  l.y^.i.vtrj.ftd fi Stuhm 

tUtUTdlii  i.i.virf.fedfifijpbes.  Rat.  sec.  Nonde-  vhidiximu^yiyr  frMm.Exquoiextuapparetidquod 

4>ec  elTc  meliorcondicio  ciusquicontiaftuminno-  ^Celfo  hic  l"criptumeft,fimortuu$lit  Siichus  tcpc* 

minatum  cxfuapartenonimplc.iitjquamclusqul  tere  mepoffepecuniam  quamidcotibidcdi.vtmi- 

iiapleQit:  qiixUufiorecoQtiariociredcbcCjTtcft  iiiScichumdais$,ficiatelli£idebere,fiaon  dedctis 

Stichum 

>  '              .                       ■'-       '  ■ 
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Stichdm  quamplurJmaai  dire  potuidi  ,  ncque  Eui(Sio  liqniJein  non  vnatantiimefl,nqDisclo>>.' 
hxCYaldc  magiia,  yclimprobabilis  fupplctioeft,  miniumrci  petJcrit,&  euicerit,fcd& fi  quisaiSio^ 
quam  &  prima  qux  apud  Acciirrium  cft  folutio,  ncSeruiana  expaiuutlJimMuiptiii^.vU.f.&l  ftq. 
confirraat :  qua  cnim  frontc  poilis  dicerc  pcriculo  infr.dteuiH.  quod  autcm  caincitur  in  bonis  non  cft 
mco  Stichura  &  viuerc  &  moti,  fi  qua  tibi  cul-  l.<jutdtum(itur  190.de u^Aiiur.  Ergovtplcnumdo- 
paimpuuii  pofllt?Sequituc  minium  ,  &  iricuocabilc  in  mctranOuliiTc  viderl 

c  ttngtAUtuumt^t  Sttibum.  RAT.DVB.eadcm  poHts.  non  mod6  translatum  4  tc  Stichi  donii« 
eftquqa  ivcrriculuuiprxcedciucm,quJ>dhiccon-  nium  cfTcoportct,  fcdetlam  promiirim  mihi  abs 
trada5,(i  emptianonc(V,rimilIimus  lamcn  fic  cm-  tceuidioncmnuda  faltcmcaiitionc.-ciimaduerrus 
ptionl,ciime3ivnapaitepecuni<,cxaIia  vcrbmcrx  periculumdubijeucntusnullum  oifi  cautionis  re- 
interucniat.  Atquivcnditornonad  aliud  tenetur,  mtliwmziicxii  ^oiix. l fipojl  4t(tptHm  li.fuprMrd 
quam  vtrcra  vcuditamemptori  tradat:  pcr  quam  vif/die.  Proinde  (1  nobit  de  eui^ionc  teobligjcc, 
tradttionemHt.  vtfidominuseftdominiumtrios-  ciim  hodplbdubium  facias  an  Stichum  ]rrcuo« 
fcrat ,  (in  minus  vfucapiendi  condiciorcm  fequc  cabilitcr  mcum  fc^cri^,  pcrinde  haberi  dcbcs  zcR. 
de  ciii&ionc ob\is,ei  t.txtmplo  n.§.i.dt 4^titf/.tmpt.L  mcumnonrcciircs,&  cunfc  ]uentcrtencri  cadcm 
iUutbm  ■j^.dtantr.tmpt.  necidcirco  quodremqiix  condidlione  ob  rcm  daurc  non  fe.uta:  neceoina 
vciiditafuir,alienam  cfTeappareatiprecijicpctitio  vllamihicontra  tcpotcltadio  compctcrcaj  hoc, 
cmpiori  datur :  numquam  enim  ci  contra^ku  no.>  vt  caucas  mihi  dccui<fb!onc ,  cum  Jc  co  nihil  in 
niinatodacurcondt^io.nili  cit  ncertzrcicontcm-  contradlu  didumiit,ncc  vcniaccx  n.uiira  concra« 
platior.econirjt^us  initns  cfl ,  qaialioq  jin  inicus  <!l.tsquomodo  vcniret  cxcunci.t£lu  ^cnditionts  i. 
non  fuirfer ,  &  cau-ailli  (inalis  !ccucanoneft  dolo  l.tx  tmpt9i\.§ .\.dt 4Rion.tmpt.d.l  id fi di^um  ^G.l.fitit 
inaloe  i  p  oiis,  vc  ii  l.ium  ttfundum  6.C.itpa£l.tnt.  vtndittout6o.detutcl.Lp4dit(onutJit47i.Ht  (ontr.empt. 
tmpt.&vindit  iuttcl  ita(ondi(tt>!e  14  C  dertfitnd  vnt~  Quamuis  ft  cx  hic  quoquc  caofa  cilcc  iiitcrpouc* 
dis.tunU.L  Tdff.od.tit.Er^o  Sc  i;i  propoftta   duplz  ftipulatio ,  nonminrisqa^mex  caufj  vendi<i 

fpccicdicend.imeii,n  alicn  js  fuit  .S:ichus  qucm  tioniscommictcrcmr  LfcundHmtfi  fi.deeutcll^itat 
tuinihitraJideiii,nuoidcorc,>ctcienieitepecu-  ex  hoc  quoque  intcllif^imus  diftcrre  contf.i(^ura  " 
oiam polFc,  fcJ  fatismilii  clFe dcbcrc qu6  1  tcha-  huncaconrraftucmptionis  ,  vt&inaliis duobut 
bcam  dceuiflioncobligarum.  D  i  c.Contradus  dc  quibus  diximus.  Cxtenrm  obfcruand.tm  eft; 
qnis  &  qualis  lic ,  au  nominatus  an  iiinomina-  qood  5e  Accurdus  noftcr  hic  notat ,  Sc  nos  iam  in 
tus  cx  modo  incii Ji  dignorc:ndume!l  ifi  pro(uri-  przcedcntibas  moouimu$,non  cx  omnicontrichi 
itrtm  i.inprindp  infr.mdnddt.l.nontuntum  id.dt  S  C.  innominato  n.^fci  poiTc  condtidlionem ,  fcdex  ed 
iLued.  Innominati  autem  funt  omnes  qui  inci-  tantum  qui^dattnncinc'piatnreribidcir  vcder» 
piunc  ^dattonc ,  nominati  cnira  omnrs  incipiunt  fiiie  vt  facias  d.  l.  nAlarjtli  ^.^.t.^  i.iltpr£fcript.vtrltm 
iconucntionc  /  iHru^wtii/wi  y.in  princ'tp.&  %.\.fupr.  & ii.^.vltJc  rrr.pcmiut.  aut  nefacia:,  putaiie  quid 
tU  pt^.  atqui  in  coiitiadibu^ innotninacts  locas  alicncs/.M  Ugti.  C.hoctit.  noncc  am  cxcoQtr.i^if 
cftoonfolum  pcenitcntizox  parieillios  «quidart  Facin  vtd-sS ,  &  Faciovifaciai  d.imiturAlii ^.$.quoi 
fed  ctiam  condiftioni  ft  caufa  ob  qnam  daium  vel  fi  fdddm  &  ftq.f^tGU  cuim  iicnti  pro  infci^is  habc- 
fc.6kiirnaliqt;idfLjit  ,  fccutanon fi: rtfr./MCrt/.Ergo  rinonpoftunt,itancquecondict  Lptti.tod.iunH.iik 
liStichuraalicnummihttradidcrij.poirumdtcre-  Mlo  11.  f.fu(li4Utcnicaufs  v.fr.dtc^pt.&poUhm.  ifi 
petcrc  pecuniam ,  quiavcrumcft  ic  Scichum  non  non forttm  i6.f.libertu(  tnfr.  dtcondiii  indtb.UVifi  dif- 
dcdilie,  cutn  eum  non  fcccris  mcum.  Dare  G-  ficiiiu$eft,curetiain  oxdonationefada  fubmodb 
quidcmnihilaliudeft,quiimdorairium  transfer-  &  ccrta  legc  detur  condi6fcio  hxcob  rcmdatire 
rc  Lvbi4uttm-!^.§.  vlt.  infr.dtvtrb.oblig.inonvtdtntur  non  fccuta,  fidonatarius  non  implcat.  quod  pro- 
tUt*  i6y.itrtgaiikr.  nccpoindcaddandumfufti-  militLf.& i.C.dt don,tt.qu4fub mod.  quamuisexhac 
Cic  cradere,M  isquidat  Bonfttdominus,  quta  tra*  -caufa etiamprzfccipiis  vctbisadiocompctac  /. 
dcre  nihil  aliud  cft  quim  poircfltoncm  transfcrre  gtm  9.  /.  (um  res :  i.  C.  dc d9U4t.Lvlt.Cod.dt  rtr.pnmut, 
Ijraditi»  10.  dea(qtiir,rcrJomiitU.y&d.Ltxtmpto  ii.i.  cum  donatio  vidcacurclle  conttalus  notrinatiiji 
pajf  dt4HioH  tmpt.  non.nbeofoltim  tcmpotc  qi:o  luftinianusconfti. 

d  Et  rurfui fi  tHUs  fH  Sticbm.  Rat.  DVi.  Si  tuitjVtnudoconfenfupetficiatutin  Lfi  quk  ar^n- 
tuuscQ  Stichusjdubitari  non  potcft,quio  eummi-  tum  {5.  $.  v//.  C.  de  denAt.dutn  neconfuBdamuspan 
iilcradcndociusdominiumin  metranftulccis  d.L  iltum dc donando cum donationc.  cd  veterequo- 
traditio  lo.dt  (if<j«ir.rfr.</*mi>J.Fcciftlcrgo  quodcx  quciurcinfpcflo ,  ciim  fuumnonicnproprium  & 
concra^u  fnccic  debuifti,ncc  proindcpcrmittcn-  elrgans  habuerit, liOartolo  crcJimus.qji  conttii 
dum  mihi  cft ,  vt  pccuniam  poftim  rcpctcrc.quam  Accurfiuita  difputat-Scd  diccddcft,  meoiudicio; 
tibi  dcdi  ,  ctiamn  dc  Stkhi  euidioiie  nolispro-  donationcm  lic^thabcat  habucritq,  iam  olimno- 
tnitterc  (tue  fatifdationrmatccxigam  nuenudam  mcnclcgans,  in  raodo  taiEcnineundi  iimilcmcfTe 
rcprcmiifionem,  ci^min  contradu  nihildeeodi.  &fui(refempercontraAui  innominato  quatcnui 
^um  atitaifiQGt :  Autfi  cx  hoccdcraduetiamob-  non  it  conucncione  vlla  incipit ,  lcd  idationc  Sc 
ligarl  tc  dccuiAionczquum  cft.igcrccotratcdc-  tr.iditionc(Jchaccnimloqulinar,nondeilIaqux 
beo,  vcmihicaucas  dceuii^ionc  filtcmpcr  nudam  fitper  ftipulationcm ,  quzquc  nihilnifi  ftipulacib 
tepcomiffioncm  non  pecuniam  repetcrc  quomo-  efthabensdonatlontmprocaufa/.(l»»i«»i)«6.i;?fr. 
do  In  vcnditionc  fcruarctur /.1. i;-/r.(fe«i/ff.DEC.  denouxt.)  fitque  nullo  ttadlaiu przccdcnte  quia 
Non  vidctur  datum  ctiam  id  cuius  dominlum  In  ncc  nili  llbcralitatcm  Sc  bcncficium  conticct  cx 
alium  tranflatum  (it  nifi  quod  ita  datam  eft  vt  a-  partcdonantis/.i«r<fdi5«w  i^.i/ifr.dtprtur.LArtfio; 
tiocari  nnllo  cifu  poflir»  Quid  cnira  fi  priufquim  i?t.dtdon4t.  vbi  hinc  ob  caufjm  diftinguiturdona- 
Stlchulumihidarcseum  alijobligaucris  quipoft-  iloniscaufaanegoiio&icontraiiu,  vtintclliga- 
nodum  iure  pignorisfiri  ne  aaocaturosvtin  Ifi  nius  nullnminter  donantem  &  eumcui  donatur, 
ftm  MtdtH  iQ. ifi quu (dt4m ^6,l.qui  ris  98.  dt  folut.  geancgotiamqu6dttaActutpriniura,dciadec3> 
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utiuktxu,  natn^  inde  contraAos  noidiijltlttt*  f  t 

beniiacobut  Catacius  obfcruauir.  Itaqut^pro^ 

ai^&parciirloqui  voliimus,  donacto  poraciitn 
lUonodo  contuiftusfit,  ncquc  nominataicon- 
traftiisdici  porcftjoequc  innomin?'.as,5c  {lultacft 
quxlllo  an  contraSus  nomiaatu^  an  innominaias 
ulffineqiic  CODtMdtKcH,  nam  cui  nomcn  generis 
lloaconuentf,nec nomen  fpcciciconucnirc  pcccO, 


■J. 


tkksii^aoat.qttkro  qiHpaii  &  abfoliMi^^dQK 
iaa  jponteiibccaliuteni  htc  exerccac  qoatiyolc 
if orcni  Sc  certac  rei  cootenapbtionc ,  fine 
f  jci  u  donaturusr  qaocaradixim.is '  ciam  ex 
ttaftu  nominato, vt pura  vcnditfonis,  p,  (Tc  loctiinr 
elIccondidior.i<iJ.rif»«fr/«H(/«>»6.c.atr.ru'.w/.nqto 
&vt>tdlt.  nequctanti^mdonacluiiif  i.niiicnrccih|| 
donatio ,  qtix  fit  ccrtale?c  &  fub  nuiJo ,  fcd  ctiin^ 


4|linBltisqttatenusobligat  donanccm  nc  pocniicrc  cionationis  fimplicis6c  intcr  viuos ,  nifi  cnm  t*^^ 

po(fet>concBaftmwin liabeat.Qnideninialiudefi-  ^fiiMege8eeondidoneredhibcndi:qiioc4afiMii 

cerccotraA  ispotcfl-.niii  vtiMducatob'igationcm?  mitnouani  ilenomthationcm  ,  &drcitur  donatio 

diit.lu,MrisgtT:tiMmmfri»c^.&f.i.fufr.d€f4Q.  Vn-  cauia mouis/„S<M4i  mfmcif.&%.x.iit,m»t.eitifj» 

dieeK  quod  patcr  filiofiuniliu  dooace  noo  poteft  nft.  ex qua  tamen  fola  coadlftiollafcicor  rcm  ni^ 

ii^.l.C.de  intffuiofdenj:.  U^.  fiuemanciutii  i^.Cdt  petendam,  cuT)c.'.fa$  cucnerit,  non  ctiafn  a(fli<} 

^itnU.  qa6d  incec  paircm  Sc  filiumfjmiiias  nuUa  Prcraiptisveibis/.£«»4aai)t.$.i.Mi.qu  anccaltaoi 

|ioflit  eontrahi  obugatfo  kg.  mftrMttr  50.  infr.  liegem 8e  oondteionem  htber*  qaftm  vc aliquo  cafii 

SC.  TnhcUun.  Eoqiicvidcturrcrpcx.llc  Modcflinus  rtsiJoniMrcJdntur  qaifircuo«atadon.trionei.>il 

in  Uji.  tm  f«i  tu  ii^r,  it  iuM.  cum  ait  in  bonx  itMdMAtur  i7.Mi.nf.oonquomodo  in  aliis  doiUlUi^ 

fidei  OMtndflnis  donatioois  fpeciem  non  de~  nibinftri>modofa3is,Ttdon8tionifaeisfiari0ed# 

poiari, 6ciaaK&S  quodammodo ,  cnfc  igitur  con-  natlonis  lcx  implcatnr,  nccenlm  donatiufab  mo^ 

CMftum  qoatenos  oniois  obligatio  pto  cootraftu  do  hOLi  reuocari  magis  poted ,  aot  alias  legiir  fifc 

iubendacft  Ug.  mmm  tlkSjfflSmmt  xo.  fufr.  itiH'  condtcionestcciperc,  quamfi  pur^i^abfolnrf  & 

dtf.  fed  ftci&i  iurlsw  Q^amquam  obfcroandom  'fitcflet.quiapcrfefladonatio  nouascondiciooci 

cit,quodncmoobreToat,in  ealegenondeea do-  non admittir/.^/(A4  4.C(/r<i«ff4r.qua; fub  modo&: 

oatione  agi  qua;  fa^a  Cu  per  txaditioncm,  quam  deliberare  donatorcm  opottuit  priufquam  doiU" 

aocfolaai  ncgamtic  cootnAom  ciTc,  fcd  dc  ca  ret,sndonarerellct  nccncnonex pcenitOTiaa dfal* 

quz  per  ftipulationem  ,  qur  cum  nihii  aliud  Ik  nationem  r^^D^ic^xLle;^.  p^^f  fitfKtm  il.  viHnnicntfJl^ 

<ju^n)  Itipulacio  fa£kaexcaufadonatioois,  vcdi-  fii/.Cu/irriia(.i«H4:.  Nun  cnui^  L  cncficiodccipido* 

aimus,  vtiqucnonpoteftnoneflccooiradiiat  8c  iiaiaciam(ediuliaciopoctct/,f/7f«mm»i/<iiarj^|/|^ 

quidcm  flriAi  iuris  ,  vt  Qipulaiioncs  omnes  lig.  guttm  ivfr.  c^mmod.  Sjtifij  ic  ikbcc  cire  donatorii 

quic^iudddllrmtmdd^^.  Atvtrhn.  thltg.  Accilmdo-  quodliabcatdona:jciumobligatumnacucaliceta4 

aaito  per  tradadoncai  ^aliem  6£b  cft ,  fed  cecta  tuvAiftL ftittfi  ^.%.t9nftduttfitfj»hini.ft^. 

lage  8f  fub  modo ,  non  auiem  pnrc,  Scabfolutd,  obli^atio  nonpoflic  faccre.vt  co  mar.isdonatio  vi- 

■cnri  certc  non  poted  quio  cootradus  lit,  cum  dcti  debcac  contradus ,  quia  non  ciuilis  obiigatiCk 

panac dbligationcm ,  & adiottenitifllUtiK  qiiia  oil,fedcantjbinitara]isd.l.ilrj|b.  iMCcUterpMfl 
Bimirum  co  cifu  ncgotium  alfqnod  pcritur  intcr    obligationem  cluilcm  ,  qujm  fi  donatloai  tiStA 

A>tuncem &  donatarium  ,  dt^.  Ug.  Arifit  18.  it  do-  miuum  iic ncgoiium,  vt  ibidcm  fcripram eftunivL 

Mt.  fHafttoitemvtiquenonaUamt.qailmdupll^  tamancem  eiwibcd%itur,qaotiel  qnHrdoneaiK^ 
ccroillam,  qoxcx  contraf^udo  vtfaciaf,nafci(b«    ccrtaquodaliternon  fucrat  donatortis^non  eriam 

ler,  td  cft  condldtoncm  ob  rcm  dati  rc  non  fccpca,  fi  donatio  caufam  duntazat  aliqoam  jmpul/iaail^ 

tt  Praefcrtptts  verbts  ad  id  quod  intcreft  donatbctit  habttccic ,  folins  cnim  caoiae  finalts  defeftus  noft^ ' 

'^4,Ul,\.C.dtdtndf.HU*f»hmti.diH.Ug,vU»C.itrtr.  ctiam  impulfiui  psritcondi6\ioacm.  Finalisaa» 

^n-iMMf.  d^,  /if .  '^fm9;^^|tfe^0fl'<^^^  tem  caufaca  dcmum  cflc  intclligicurqas  £morc 
qoia  ncc  ili j  \iiii,j^i^m^f!^y'^^f\rmtr\  Uwor'-''  «liMiatocis'cefpictcnonqac4ooatarijl.i.§.»ft,i^ ' 
tH^»m  do  vtlfiife&i^Jppreotiaeft,  oifi  quae  intcr-  ttiU&mttU-ji.S.faifdnKtuf^mdtandti.&itm 

bxcvciba  D» 9c,SMtfMm»t(tt  qui^uis donat da^  Plane  addito  donationi  p^Ao  aliqao  lo  fauor^^ 
fed  non  i  coaa^^^bmi^afs  dat|d<^at:nec  eo  ml-  "  donacocis  poceft  donatofmucare  voluncatcm , 

imcn  ratmec  donatio  hoc  etlam  cafa  fonm  non  reuocare  libcralitatcm  vt  Bait;  Mctra 

iafl«)nwbdoiMCilii^c«c-  idjtg^&lfttfitamiJ^ 
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Mn  e  quod  flatur,aut  ob  rem  datur,  aut  obcau(km»&  ob  rcii^ 
aut  turpcm,aut  honcftam,  tufpcm  autem,aut  vt'dailtis£ctltt« 
f  pitudo,nonaccipicntis:  aut  accipicntisduntaxat,nonctiam 
li^  dantis,aut  vtriulquc.Ob  rem  igitur  honcftam  datumitatcpcll 
^  poteft,fircsproptcrqu3mdatumcft,lecutanoncft.  Quodfi 
turpis aui^a(;ci^eoti$ij^erit*,cmi^iicGsfcqit4f^  repci| 
Ipotdt 


*  llM  ttniK.  &dtm«nfir.  fauluiin  inrercft  an  ob  rcai 

RAt*  bvB.  Quicauid ob tem  dtrac >  edam  fututafnaliqaiddacumfit»  anobcAofkmpraKcri- 

<i«tiirobc»ofatn,cararesilUiiandlcaiifafir,  taik  PHorecafabaueftcoadiftioiiiobcaiidatt 

&rimiUter  quicquidob  cau&m  dttor,  et^roob  rc  non  fecuta.dc  qii a  in  Tif. ^r£«rf.  qux  &  condiftio 

icn  aliiyMun  datari  cdm non  poflitcaali e^e  fine  diciiuc  ob  caufam  dati  fciUcet iuturam  capfA  noi^ 

itaUqttt Lt,i.dMi4rJ*ddml.Mipt.L^m0k  S.  fecata>qaoniamiBtcrieta&c«ttfiknkllabmiiffit 

' brfrMnMdt.^^Zo dcbuit  Paalus diftiogaere  id  di(lat,quemadmodG  ncc intcr  rem futaram  Sc  con- 

qsod  dator  ob  cauiam ,  ab  eo  quod  dttur  ob  rem,  dtcioiicm,fiBdiioc  itafi  rei  ob  qaam  dacum  fuit,  Oc 

2oafi  fitdapletc«MliAio,  vna obcem dati renock  qi» fecBl»iioncft,fitfccticft^¥tfc«liiAlBliacl»j 

xuta,altcraobcaH(imdati  caufa  no  fccuta.  Dsc.  gf.  At  poftcrlorc  cifu  ciim  «b  cauuaprjrterttamf 

Vidi  ego  (jui  diccc£tUtiibpatctcaQmcn  rel  quim  aliquiddatam  eft^qusfalHi  iAacaitiir,a6  eftlocn» 

flaafie.noncolmOoiiioqac44ktotdbcem  iUiqacm  rcpetidon!.nJilhxi  (cciptan  dHnrfJiwiii,vtt 

ob  cauram  ccum  ditac>iicitqaod  obcaniiaro  dataC  dIccmus.Qubd  fi  datam  utoonqnidcm  ob  ciufam 

ctlam  ob  rem  deto^  ccy||«9MeiMdtiiMloaud^  ^  pCKtetitar^d  ob  cem  fiitacaniiit  qac  camcn  ttu> 

•tiajn  quJCin  hAnddMmikfitdVtttmiamr  ^t«riiniu(b,Kqu^lobtcfticpcatloalpccoMH(, 

«nrdari poflbnchabcbunt  fe res &caufataaaaaih  diftion'€, de qua fpecialiterio tMttit. &iHC.9h  tKr- 
rxcedentia ,  &  acefla ,  ia  propo&o  aacem  vldccat       9d  fin^M  uupim .  SqMu  enim  hic  Ticolnit 

rei  nomeo  faroi  ftridiiU  pro  lii  iHndi  Wwi  <tia«  dnciillicaBaftstaBauaii  dlttetfis^qaanuiisqaoi 

pro  re  fadendck  ncHnen  verb  cauln  pro  te  ntcicnda  pertiQec  ad  vim  coodi^onis ,  cundem  b-  '.?eat  e£Fe^' 

lant^mioon  eti^  pro  re  danda^  Hoctkm  kancn^n».  Iftum]  qaas  tamen  Accarfidsiioiler  mal^  confun- 


«.lendatmprob^iustnibifemDccTifdh^t  ItaMol  dit.  Tarplseniroces<licicoc»qa«cilcoottabono^ 

^tcn  coadiftio  ob  rem  iixL  rcnon  fecuta  naiire'  mores^oiufta  vetb  qo»  cStca  ias&  legeiTC  intM»t 

retilr exifolo  contradu Do  tc  de^non  cuamf>^|io  iiifjl«ft  i4.&  l^im ijJr enik.inflit.  neq\ vec^  quic» 

J)o  Tt Ewias>8c  ^  conaccfo  vc  cz  contca^  Do  Tt&-  ooid  eft  cootia  ias  &  leges  ftatim  cft  coocra  bonos 

«tet  nafti- WWH  Ulttikm  COtwii6Ho  ob  cauiam  dacl  jlioresiqaaais^conccacio  qaicqaideftctailbaiioa 

caaiatton  fecatiinoo  item  etcontradii  Do  vt  des)  mores,fit  etiScohtraius  cluilccuiusprimum  acpo' 


cftdnrcota^ii^eft.Itemquee]rriKtit.dccMM(id.«fr  i^Mr^l.ia!r.l.ftmftr  ^iMtujiM.^^. 

'liii|fSM^b.Ex<|uoii>p4r(etquantQmidConciidlb-  a  jgffd /wiyir (mk mifiui^ fiitfe  HenH^iftin^ 

Qcm  peccinct .  nihii  intcreflc  an  ob  rcm  an  ob  cio-  guit  Paulos,  ciim  OD  tem  turpem  aliquid  datum  cft 

fim  dactub  aliquid  fu ,  fi  modb  dc  ce  ftitura  v^l  de  «a  tucmtudo  fitez  pattc  acd^ieotis  Caot  dm ,  an  et 

taaiafatoicai|it(^g^>Sed  fidere^itiirc.Scdeca»'  partedimciafiiltoiittiifirwvlcipfqi.AUadmc^ 

bpratcrita,  quomodo  ACcurflas  nofterbenc  hanc  atque  aliod  lucisin  hiscafibtis  cOaftituitur « iiid|iic 


diftindionCixiititerpretatur  ekLd4NMfU»/jitJr«x. 
^|ciw^  ci^  cau^  oppooimuj  ^^fijUwwi^l^  c 


autem  ab  to  cafu  qu 
accipiamiijEtafti  ^ 


vrpitado  fit    parre  folius 
£;fii{<p^do|>^|CUAm^ 
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mfeotet fit*.liic6qae diffenit ctmdi6tiodeni hanc  laMe»»  neMa^MlK,  T^ifolotfct»ts'4p>iiWI' 

lrf»llladeqaaJnTlt.fopcriorc, q(isnecefriri6  rc-  innoccntiam  inuitari  non p;^<ti:nt,  qnznonqtiaak 

■«iilritTtcaa(arecounon.iit,ntiiDropoaatar  (iecu-  venalis  etfe  dcbcc  i.  tMr«|;wiHm  7.  ^^fioitnutkjimit 

ttpdlmonqiantpoftpaeBitentlMHTt^^dAe-  pftJiftB.  Q^teimpectfniamaccipun^ale& 

•  curHum  loanncsnotat cx /ri«r)?rftfd^der» ^ /.  ciumFaciathocipfote{laturfef^ciuium(ui#cfipc* 

^.^.jS pnum fnpr.  tu^tx.  Excmpluffl  eA  huins  vetfi-  coniam  non  accepiilK  ^  onod  \n{im^vct^iiklfk  • 

'cminfAaap.lpr9x.ftq.  i!deMintibi4eecfBfie  tnr^efl.  Timjhu^<>tiilin  deBftOTtn  Kteiiif 

facrilcgiuai faciasauc  fartura^autnchominem  oc-  non  tam  in  dclisais  ipGs,  quara  in  voluntatedelin- 

cidas.R.AiT<»vB.Tufpeeftracrilegiamjaut^atii  ^ttendiccnfiftit ,  c]u.in^uis  cpg7cationisfolmsp4> 

B(ceretaatliomincmocddcre,ciiailtltnuec0ftnla  natn  nbmopatiatar  /.  qui'imur.d.  5;.  t»p-m(l|p,nipi% 

VODmodb  contialcges,  fcd  ettaoi  contra  bonos  furt.iunilJ.coptdtimiii.deprfi.  Sic  Papiniamii  <tt^' 

morcs&pobUcKnvhonciUtero  |jcdani/.|nwriiiiM^  'bat  ilberosadpacemifobfequktindHtispiiEwo^ 

%6,& ftq.it  vtrh.«Wig.lM»iiSdmt$  i      ftq.infrMmif  ^s,non  pafUonibus  adftringeodos.vt  Iu(tibi.refe.t 

^iiui/tjHt.  Ergo  facrilegium,aut  futcum  non  faccfe»  in  kfiqmtdo i^.CMi»i^.ttfi*i».  fimiliter ^coilttario 

&  hominem  non  ocddere  honeftum  cft ,  ac proin-  «ccidit  atiquaodo  vtacdpi«turqaid  konefl^  dbid 

dc  qaodeam  ob  caufam  datumeftiobturpem  ^au-  quoque.quod  taroe  turpiter  fiat,vtin  pccmiia,(|UE 

famdatamvidcrindpotcft.Dkc.Honeft^quidem  meretrici  datur.  EtG cnim tuipitcr facitqobdlit 

ficii  q  tifquis^  furCo,facrilcgio,&  homlctdto fc ab-  iserctrix,honefle  tamen  nccipit cdm  fit meretrix^ 

ftinccfcd  [urpitet,qul  vt  fc  abftincatipecuniam  al>  4.§./rd^7M«<imrr«rfffi/.;/\fe«({ir.PoTrbt^uo<l  carpt- 

aliquo accipit.  Debetcnim  faacoiquc  innoccntia  teraccipitur,hone(tciultcq-,c6dicitur  rufnewp^ltc 

fibiclTc  prxmium,  ncc  araorepecunix  rcd  foliuj  fotius  accipicntis  C(Upitudovcrf4tuc.NamGvcicj 

victutis,  adeoque  nec  pornx  fbrmidine  a  fccleribus  partc  folius  dantis,vel  cx  partc  vtf iufq°,al]uddica^ 

cbftinendura  cft,fleadpabHcaaivtilltaMnffla)ciiilji  dum  c(t,nec  vlladari poteliccndidliot}4ft|i|i$^pSt 

MiaecntoklMiinatuluNdkiiecoateaiitBrho-  ^kifrJlm-^JL^l^CMJU^Jitdmtii^  *•' 

-    •                             ;  ,  '     .                             •^•^  * 

Ti.piAMYi]ibcoU.adEdlAiiinJ  v     •  Ir 

X7T puta^dcdi cibi,ne iaciileeiuni Eicias, neu iurtiitn ,  ncveliominedl^d- 
f  ^  das.in<juarpedeIuIianuslcribii^ntibidedero,nehoinmcflio<fcr^^ 
dicrpofle.  Item  fitibi  dedeto,  vifcm  mihi  leddas  depofi^ai  apud  te, velmn^ 
flxuauaniminiliixedderes^.  .  , 

- "  *"  'r     .  "  » 

•  • 

luturos  fuilTct.Kam  quid  aHudeft,pecaniam  tc  aoi> 

'Adit.ytfltU.  dpcre,vtdepofitaramihircddas,qukmfaaoipip 

teftari  te  nolle  reddere  Ci  nuUydetar  tibi  pccunia? 

Adfenmtitf  m  hac  l^  ab  Vlpiano  cwlfepla  Atquipariim  diftacikfure,  qnadc^Vtcirefticacio^ 

ftiorom  genefnm  in  qailsos  pccimia  non  dttar  iicmdencgat,cumhocipfofiirtum^ciat,idcoquc 

tarpltcrtied  accipitnt  tamcn  turpiier,ita  vt  ex  patte  etiam  furtiua  condidUone  tencacur  Ift  quk  inficiAtm: 

wxks accipientis  rarpitudo  vecietoc»  ideoqne  flc  i).$.(iM^iir|^.neqtteefgovaldcinteteltanaccipiai 

«oodiAloniiocasftcdcqualn  lioetilk.obtarpem  imepecaniamoefiiniun^iacias,  anvt  dcpoii^att 

cniianuPf ioiaiUa  fatit^eqoibwtphMiim^dlMniy-  mthi  ireddas ,  lic^t  vi|p  calii  caa&  daodc  prtniJ 

fi  pecuniam  tibi dederim ncmalenciam &ciai,pata  iit  affirmadua , alio  autem negariua :  qao nia m  cflS- 

iacrilegium  aut  furtumauth<miicidinm.Pofterlo-  ftuipforestoueodemcecidit.Etvtroquc  cafu  cuc* 

javcc6  hxcduo     peconiamtibi  dcdiWo  vtnihi  |dtndofei6nir«noiionlliemex  parcedantis,fcd^ 

semapudtedepofitamrcddastvelvtmetimlnftra-  paneaccipientisuntum ,  idcoqnenon impedirur 

inentamJlAT.ovB.&  DEciD.eademfierdqucad  condi£kio/.F/r.f«pnw^.qu«itaaccipicndaeft,quo- 

finem  tejrii  pdBCcdcntls :  qui  etno  dcpoittam  red-  modobeni  intci^eetatat  AQcatfius  Ucdt  vecba  illa 

dit  velinftTumentum  ,  lic^acceptapccuaia ,  facit  repugnice  vidcaatnrri<mra  tHrfmriMmtfiinfir.  h$c 

tamcaquoddebec.  N)hilergotarpitcr:fcdtamen  tu.  Nectantumcondidiopecanichoccafucoi 

vctnmcft  lllttm  accipere  pcolniam  ob  curpem  petit,fedctlamadiodepDiit1ftpecimiamae 

Cafiam»diniaccipiat  obidtantiim  nefit  perhdas  rltmtA «^iffirtiB ftdilnyff 4U,rltiirfilM^^ 

^         in>fifccaniamnoaacccpiiret>peifidus  i^ffit. 

•  •  r        •     •  t 

f  $ed  fidedi,  vcreclindib[lintimloia«tUl£i  iu^exproiitind$w{?»j 
'  ^qtndemiiplamm  f  condi^ni  locum  tOk  fed  hic  <)uo^ueVrimen  coiS?" 

i(Mli^  cnim  comimpere.videttir.  A^noli  ica  phdemlttifeiater  ni^^  oo\ 
/  cmcjiiemcumperdcte^  *  .'       i:  ,^       * .  / 

■ '  V .      ^i^hS^jidedk . '      j  ..'■  4««a  fit ;  iii  bo^  ddiil^  itaBbcHt ; 

tti                       t    V  ifiilam  ,  &  i6ia^un«  8c  qoideni  fitofJi' 

Daplet-liOitt» /.  fenia«adfetior«ltii«rpj&:^'  caolam  habucrlt ,  {MEt  cottdiccre  ^uod  deditk 

ybus.    VnusIIIc,  vt  fi  qobiiidici  pecdniamde-  nailt  hoc  cafu  turwtt/cW'verfetur  ^oihe^tdm 
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Aum  priiiseft.fi  Tcio  malam  fic  iniuftam.non  pof-  numcro  cfTc  quos  Vlpianus  pcrAringic ,  cum  nec 

ftt  condiccrc.qubd  co  cafu  turpicudo  verfctur  non  Antonini  conftitutioncm,necratiocin8tioni  Vipia- 

iDlnils  cx  pacic  dancis,  qu^m  ex  paticaccipiencis.  niignotaicpoiuciit,  fcdquia  ciimaliuscafus  cl]cc 

■  Alier  fenfus  cft  ,  vt  neutro  cafu  condiilio  locum  coniroucrfus  quo  data  fu  pccunia  iudici  aJ  bcnc  iu- 

iMbeat,  quiain  vtroqnc  curpitudo  inirrueniatcx  dicandijmaluit  &  debuitPaulusexemplum  adfcrrc 

partc  vtriufquc  :  priorcm  intcrprctationem  cjuam  quod  pofnucirct  cxcracontroucitla  de  pccunia  da- 

fiartolusprobac,  coniun&io  lcgis  fequcncisadiu-  taiudici ,  vc  male  pronucictuc  quo  cafu  ncmodu- 

nat.inqua  craftaii  incipit  de  eo  cafu  quo  te  dantis  bitat.quin  turpiiudo  lic  cx  patic  vtriufq.  necproin- 

&accipicntjs  turpitudo  vcrfccur  quali  dc  co  cafu  dequineaiationccodi^io  impediatur-.Sedquidt- 

jiondum  craaatum  fitinlcge  prxcedcntc,  fcdt'c  ligcnmis reperpcndiJt  idfc iuris  ciTc  vidcnt,tamctfi 

illotantu  quo  ex  partc  folius  accipicntis  adfit  lur-  pccuniadaca  ficiudici  vt  bcne  iudKccur.Na  nec  poe- 

pltudo.  Itemquod  in  diAc  lcgis  fcqueniis  hncfcri-  na ijftura:  litis,qi  a  ioduxit  Antoninus.ad  al'U  pcr- 

piumeft  vtluuftptiHrtUictUT,  vl  mtle  mduttur.<^id  tincrcpoieft,  quimad  cu  qui  bona  caufam  habcat, 

CDimfaceict  didio  illa  male  li  non  alind  dicep-  ciim  iuiacloramalx  &  iniuftx  licis  damnu  nulluiu 

dum  cllct ,  quamuis  dacacflct  pccunia  vt  bcnc  iudi-  ctFc  pofTic.  Etfi  vero  aliud  cft  litc  principalcm  amic- 

carctur  ?  At  in  contrariuro  3c  pro  poftciiorc  iutcr-  ccrc,3liud  vcni  condicCioncm  no  habcrc.quis  lauic 

precacionc  illud  vrget  fortiter,  piimiim  quod  VI-  afquiim  putct  quod  vult  Bartolusvtqui  obcrimca 

pianus  pcftqnam  vaiioscifusaiculic  in  quibuscon-  quod  comillc  dado  iudici  pccuniaamiicit  liic  ,  ha- 

dlAio  locorn  habcrc  dcbcat ,  quia  in  iis  imlla  tmpi-  bcat  nUiilominiis  dacxpecunix  condidionc- An  no 

tudo  fii,niri  cx  partc  accipieniis,  fubiungit  hunc  hoccftcc  frui  ininoribus  cu.  qui  carcictmaioribusi 

cafum  per  aducrfatiuam ,  ftd  ft  dedi ,  tanquam  uon  quomodo  Papinianusloquiturin  l.euipdcle^.dtftTU^ 

iuod6iliueirum,  fcd  alioetiain  lurc  ccnicndum  ,  Sc  rx^m.Snnt  qui  putenchunc  f.  cum  /./r^.licconiun- 

in quo  oullus condi^ioni  locus  cllc dcbcat,p(opccr  gcdu clTi  ,vt  vttoq.loco vnus  quali  fyllogifmuj coti- 

mixtam  ex  vtiaque  parrc  lurpitudincm.  Dcindc,  iicatur  ^cuiusprimapropofitiofitin hoc fecunda 

quiwl  poftquam  rctulit  Vlpianus,  non  dcfuiftc  ex  vcroin/.jft/.inhuncmodu-.CuqHisvtinbonactiani 

prudcniibusqui  rcfpondcrintdandamcicondidio-  caufafcjundufciudicccurdac  iudicipecunia,crim£ 

Bcm  quiiudici  pccaniam  dedit  vt  fccundum  fc  in  concrahic.ac  proindcturpitct  f.icitdado,non  miniis 

bonacaufa  proniinr iaict.  qi:all  nulla  in  eocfll-c  tur-  quimiudcxaccipicJo.Atquin  vbi&datis  &  .iccipic- 

pitado  nificx  paitc iudicis.ftjtim conirariam  fuam  tiiturpiiudovcrfatur,dicimusn6polTcrepcti,vcluii 

opinioDCin  fubiicit ,  ciimadfcftrationcm,proptcr  fipccuniadctutvtmalciudicccur^foladecftcoclurio 

quam  conna  ipfc  fcntiat ,  illis  vcrbis./^J  btcquetjut  quxcamcncxdidispropontionibuscolligi  faciicac 

crimtncMlrubu.  Scnliisciiiincft,noii  ilium  Juntaxac  (uppicri  pur.  Scd  nchacquoq,iatcrpretatione  pro« 

quidac  pecuniam  iuJici  vcmalciudicct  >fcd  hunc  bareponimilludfacit  nu  folilqaoddiucrforu  Iure« 

quoquc  qui  dat  vt  pro  fc  inbonacaufaiudcxpro-  confultuiu,  lixlcgcsfunr,fedciiamqu6dlcxfcques 

nuocier.crimcn  contraherc.  Non  cnimminushic,  logcmeliuscuhne  lcgisprimq,qo;ciufdc  Pauli  cft, 

quamillciudicemcorrumpcrcvidctur,  adeb  vtab  quam  cu  Hnc  legis  huius  conciftitur.-uec  rurfushuic 

Iropcratorc  Antonino  conftitucum  fic  liccm  cum  incerprctacioni  couenirc  pofsut  \crba  vltima  Icgis 

perderc,  .%:adlioncm  amittcrcqubd  difbdeniiaiu-  (cqxiciiuvtlutififecunt^dttnr  vt nidle tudtcttur.  Na  cii 

iixfenicncic  in  pccunix  corrupiclafpcm  ncgotij  priraa  propcfitiofitdc  coquipccuniadcdit  vcbcne 

rcpofuerir,  vc  habec  l.i.C.  dtfaa.iudit.qui  ntditudu.  iudicecur,  mucarcdirtcrminl  fi minor  propofitiocC- 

Nec  fanevidco  quidad  hanc  rationcm  pro  Barco.  fi.'C  deeo  quidcdiirat  pecuniavc  malc  iudicaictur» 

lorefpondcrcquispoffic,  non  cnim  rcgari  poccft,  conftarccq.  hic  fyllogifmus  ex  quacuor  termiQis» 

quin  criraen  concrahat  &:  dcUnquat  ctiam  hic  ,  qui  quod  nO  fei  ut  Dialciftici ,  ncquc  Donum  cflct  argu- 

pecuniatn  dat  vt  beoc  f  ro  fc  iudicetur,  cum  nihil  racntuin  ab  co  qui  pecuniam  dcJit  pro  obuuend* 

vetct  Sc  bonam  caufam  illum  habcrc,&  tamcn  quia  icntcntia  in  mala  caufa ,  ad  cum  qui  dcdiftct  in  bo- 

dc  viifloriacercuscftcnon  pote(\,in  pccunixcotru.  na  ,  niii  prxfiipponcres,&probaresexparteillius 

ptcUpociin /pcin  ncgotij  leponcrc  ,nam  qucmad-  quoque  turpitudincm  verfari  .•  quod  ccitciu  cft. 

modum  qui  malam  caufam  habet,potcll  tamcn  ca-  Rdtto  igitur  dubttdndt  ad  hunc     illa  cft,quod cilin 

fu  obtinctc  vtloquitur /.;>e/7l;«Mi«6.jJ.i./i/^r.i/*  inff/-  dtdi  pccuniam  iudici  ,  vt  fccundum  niein  bon» 

f(,  ttifjm.  (\tidc  eft  quod  noilri  lcDtenciam  iudi-  caDf3pronunciarcc,nulla  vidcacurcx  pacccmcacf- 

cis  fiuc  bonam  fi.ie  malam,incct  cafusfortuicos  non  fc  turpitudo ,  qux  impcdire  dcbcat  condidtionem. 

male cnamer.int )  ita&quibonam  caufam  babet,  Scd  dccidendiforcior  iIla,quodim6cx mca quoquo 

fuccuinbcrc  ficil^  poteft,  nontantumpecfordcs,  parteturpitadocft,quandoquidcmhicquoquccri- 

suCpcrgratiam  vclimperitiamiudicis,fcdctiam  ca-  mcn  contrahicur,(ficenimIcgcndumeft,non  vt  vul- 

fu,ideft,  pcrimprudcntiamiudicisad  tadicircum-  gn  (tntrdhtt  cum  demc  inprimapcrfonalocutuscf- 

fiancias  non  fatis  prndentcr  atrendcntis  Lfiftrim-  fct  Vlp.)  Saltem  poft  fupradidam  Antoniniconfti-«^ 

frudtnttAm  y.ivfr.dttutil  l.Ci:ttftit>tt(>-/.dt fidtiuff.l.ftT-  tutioncm  in d.l.\.C.dt fanjudit.quimdl.  iudic.  qux  fa-^ 

'  at6^.^tii'*'  fr*for  iifi.dd  SC.TrthtH.l.  &  txdtiurfo  ncvidcturvt&alixplecxquclmpcratorum  confti-^ 

yi.fupr.dtrtivtndU.  Porrt)  dclictum&  crimenvbl-  cutioncs  ex  non  dcli^o  tccilTc  dclidum  :  vcanto 

cumq.  cfl,  ibi  euam  vt  turpitudo  fit  necclTc.  Quod  cam  non  valdc  errauerint ,  qui  condidcioni  locura 

cigo  daca  ftc  iudici  pccunii  pro  bnna  caufa  ,  faccre  dcdcruDt.  Ncc  mirum  vidcri  dcbct ,  quod  B.irtolus 

nonpocctl  vc  comagis  codi^ioni  locus  clTcdcbcac,  obiicic  pro  abfurdo,vc  lex  fequcns  nihil  addac  ad 

cum  nec poffic faccrc.vc eo  minus curpicudo  cx par-  hanc  lcgcm  fi noftra iiicerprccatio rccipiatur.Fai.aoc 

tedantisquoq.vcrfctur.Atq*,itaomnino  c6cia  Bar-  enim  ita  elfe:  Sedaddidic  Antoninasadiusvetus, 


^  toIamproVlpianofentio:nccmemouctquod  in/.  ciiifque  rationem  hac  patccimmutauic,  non  prin- 

fTex.ftq.  Paulus  traclasdcco  cafu  quoturpitudocx  cipalitcrCncccnimdcdanda  veldenc^andi 

partcvcriurq.vetfctur,poDicdatam  eftciudiclpcca-  dlioncquicquac6ftitutt)rcdpcr  nccclfariasi 

j|ia  vt  malc iudigctar ,  av quia  putcm P»ulii cxcotu  rc^uccia;,qqu  ddi^u nulli  cti» quod  lalc 


■ 


ANTONII  FABHl  I.C  RATIOMALIA 

«saonddiAispatcftedefiaecarpiciidiii^iieetar  pcleiitU:  Vc  verb  viodlcecreaaptgnor 

phudo  cx  ptrie  d*ntis cum  conaiAtooe  voquani  nagiseipccmictcdumcft.quialkdc  dominasna- 

concucrcre.  Dcnique  (u£dc  vthxclcx  addacali-  neac  t  pignorls  tamea  dtti  cxccptioac  repellioi^ 

^aidtdle^mrequencem,  Kcteliakifti^ui  alitt  BeciepHcMcpeteftdmmeffe  pignus  ob  tuTpii^ 

mdhancaddar.Qu' J Ancrgorctinebitiudex  pc-  caufam:  quoniamitafierccvtpropriamturpitodi- 

cuniim ,  quara  cucpiicr  acccperic  ad  iodicaaduoi  item  allcgarec » quod  non  magispcc  ccplicacic 

liae  lieod  fiac  flnWI^Rietindii^  vcique.fi  aen  el  fiicere  poceft ,  qu^m  per  aAkmem  tnftlnmi 

cum  alio  tei  elIcC«qnimcit!Ticoqiiicicdit,obrc-  E(l  cnim  gcacralis  fcntcntia  huius  Ticuli,( 

gulam  quac  ponicaciniySf .  qu6d  vbi  dantis  & ac^  qaid  dicac  Baicolus ,  vc  nullum  pot&t  auzilinnf]| 

ciptcncis  curpicadovecfatar ,  non  poflic  quodda.  ooaapetere  qnicorpicer  qaidfedr  fioe  ex  tnti|i|i 

cum  c(l  repeci.  Non  enimhiclocum  habctquod  dineilla  liiamfimdecincencloncnue  refJicat^il 

allis  dici  folcc ,  in  re obfcnra  melias  cile  fauerc  tc-  tacum,  quadoqoidem  fcmper  aftor  cft.  Qui  oiln 

pecicioni  qukm  aduencitio  lucro.lxj'  debttaS»ri.^x.  conuenitar,liMC  ipfe  qooqae  nirpitet  feccrt^fnl* 

f.ijirngpd.iir.oecenimresobfcur.)  cit.cum  appa.  lo  tamcauriliolndlgei,vtvincat,c^mficiple^^ 

rct  cx  |)artc  dantis  adcllc  carpitudmcm.  Bcn^ta*  fcfTor,  Sc  hoc  ipfn  fauorabillor  in  parl  caafiil.x.fri 

mcu  hnc  cafu  prouifom  eft  i  loftioiano  NntfC  p9fiid.LfMor*bilurcs  ii^,iU  rtguLm.UxMfrMrigftin 

ii4.vriiii;.i«.fiCMnUtAa.«wieibmpcaeft  Amh.  Necalialoreconfulti  lenteotia  ell,ii>ii.l.4lUritii 

^td  nouo  lure  C.dtpacn.iiidic.  (jui  »t.t!.i!ii!ic.Sc  conftitu-  fin.fup.dtiitTtitn.  vt  ad  cam  lociun  doculraus.Qiiod 

tJm  vc  ti(coeapecuniaap|>lic^:;ji.  C^aerit  Accur-  vcro  addit  Dartolus  poHc  illumqui  dedit  pignoi 

iiaa » qaid fi poaiila  iudici  non  data ,  fcd  cantftai  egere  vt  libcretar  I  pcincipaii  obligatione  caa. 

Scomina  fit  ,proea  vcto  dat»  lint  pi^nora,  an  pof-  qjam  faiSaobturpcm  caufamexi.  i.C.btc  fir.xqai 

otrepcti  i  Ecrclpudct  poll;  q.iia  noii  magispof-  iacptumeli ,  non  folumqubdprincipalisobii||i* 

fic  plgnos  acccdete  obligationi  iiirfHcaci  quim  tionoUafitqucturpemcaafamliabet /.faMmMr 

ei  qiixn'.;'.U  i  n  ^r5./,;.M  irfr.de conftit.ptcun.  Idcn  t6.& /Jf  »»/r.<l<  mfr.ct/i^.idcoquc  ncc  iiberaciovl- 

tamcn  putai     /.i.C.«0i.ri;.diftiugJcndumcllc,ao  lafequipoiiit,  quc ptzcedcaiem  aliquam  fuppo* 

Tclic is qui dedit  agere  vindkatiooe,  an  plgoorati.  nit  obligationem ,  fed  etiamqaia  qaod  fcriptam 

ti.i,vt  pignoraritiaquulem  non  podir,  quia  pignus  cft  in  d  l.i.  ad  cumcafum  pcrtincat ,  qtio  quli  cx 

nullum  cft,ied  tamen  vindicatione  polllt,  qula  tei  promiflione  ob  turpem  caulamfa^a  coDoeBiacar« 

pignorat«  domlnat  aMnet.  VkranMMitnii  qooa  non  quo  agat,vccs  iatetpcetiliat  aoftris  i)  c4>ier- 

Bartolui  rcfcit,negantvindicauoncm  poncmsgis,  uarunt ,  qui  hacpattecontraBartoIum  refpond&* 

gulra  pignocatitiam  compctere,  quoniam  aduec-  ruociciufdcm  eoim  iuris  &c<|attatis  eft  agere  qni 

U$ vindicatioRem  obiicipoffic  conoentio  pfeno.  n Ubetecar ab  obligatloneobcarpem  eanfcm  tfft* 

rii,quamfivclic  isqul  vlndicac  elidercpcrrcpTica-  tra£b,qoodnihilaliadeftqu^m  condiccreipfiua 

tionem  illam,  q[u6d  ca  pignorii  cooacntio  fa  Aa  lit  obl(gationem » 8e  ^gere  ad  repedtionem  peconia. 

•b  torp«Bi(«Miiam ,  oon  ficaodieadatcanquam  Q^id  .'fiprindpilisobligatio  6c  peconic  promit» 

^ui  pr  >priam  in  eo  allcgec  turphudlnem.Bartolas  fio  nolla  cft,Tt  dizimuf ,  quomodo  potcft  pignodl 

vcibdctendittimbvctbvtraqueaftiooeagipoirc,  obllgaiio,  qox  non  nifi  accefibria  eft,  fublifterci 

ci\m  iieatrafandetor,  Inqaicexturpitudlne  agen-  Rclpondeo  non  quidcm  fubfiftcre ,  fed  tamcn  pl' 

tia,fedcxa11o,quamui$lnr«plicatione  quzaiiu-  gnoratjc  fdceceiicioncn  perinde  lalaain  cfle  cU* 

uandum  agentis  intcntioncm  neccira.ia  cft,  turpi-  qui  pignus accepit ,  acfi  ces  vinculo  pignoristenci 

cudolpfiusallcgctur,  fecundum  ca  quc  idem  Bar-  rctur,cdmpo(re(Iionempermanaadominl,acfioi^ 

<olustra.'tatadl.4/i4f  t8.vbidiximi]s,/«pr.df  iarmr.  «do acceperit»  Icaqaefivin&atioaeconueniaeB||j 

Subiungic  tamcn  Bartolus  polTc  hai,  opinionum  tuerl  fedcbet  non  exccr  tionc  conuenti  pignoris,vf 

Taciecates&  difficuttaces  euiuri,  fi  is  qui  dcdit  pi-  Vltramontanlnoftri  putabaat,in  quo  crraHe  raihi 

gnocamalicagcrc  vt  ^  principaliobligationc  libc-  videntnrifed  nudaexceptlonetraditz  poffeffionlv 

rccurtanq-iamfailaobturpem  caufam  Itxl.i.  htc  SinfHptrttipfurMtrMditdmbibuimrapt^^ittfithttit) 

M.  vt  eo  modo  iublata  principaliobUgationepi>  fimtxtuaquoqutp4rtttUTfm,i{i(D  n6  camdeipfliM 

igaiilRqaoqoe  obUgacio  qoc  non  ni(i  accc(ror&  lore  quKrendum  fic » qaSun  denoniareaftorif  qai 

■•illiailefcat,mihi  Vliramocanorumfcnrctiama  rci  fur  polTcfGoncm  quam  nnnc  auocarcvult,id- 

fitplacec.Q;ii  enim  pecuniam  curpiccr iudici  pco-  trb  ami(ir,8c  tranlhilit  cx  tucpi  caufa,vc  tn  Lf.iafkld  • 

miut,eoquc  nomine  pignasdedic»£ecimtinon  p^.it  fipur,  IjmSkHi^. S.yHtnmm wfin. infr. 4» 

poteft,quiacufpiccrquoqucpignusdcdcrir,idco-  fUm.niiit.  Vndefitivtfi  quo  cafu  hanc  pollefli^ 

qoc  npnm^iaci pccroiiteodum  eft  vc  condicac  ncmpoftciindez amictat  qui pignusaccepic,! 

pol&liiilif^p|iHMi«  ( nam  de  cooittdione pro.  licd pemalneadam , vtprctextu  plgnoris ^ttt 

prictacis  tra&ari  hic  nihil poteft  , cum  proprictas  vera nallum  (ait  polTedionem  illam  repctat, < 

perpignutnontransferaturi.cMM(^/<rri(a. i.  iM  nimiram retiiiendcdnBCaxaciashabet,n6etiap> 

figm,4^)  qokm  vtcondicat pecunsam fi cam de-  repofcendcvtte  il lilirMMtaa  14-  f.i.fnfr.t0^ 

dccit,  neciiniocabilior  potcdcfTc  hac  parteeon-  mm.diuid.l.fi'm 4ru%i.ii^*ntfrtx.  habiraRHr|  ^ 

didiopig|B(Ut  aBC<Cttampoficifioiu«,quimpto-  culdabioctiamripoioendcfipigaBittii 

}.  Pavlvs  libro  10.  ad  Sabinura." 

YBi  autem  &  Jaods&acdpieiitis  tiitpitudovetiaturinoiipoile 
cinius.vdiuciiipeciiiiia  detur,Tt  malc  iudicctur. 

tit.  prox.L  iurtnatUTd  loS.  dert^uLiur.  Necmn 

Ati  L  Vbi  MMtem  j.  ^cm  cdm  honcfta  caoia  daodi  6e  acci 

Rat.  PTBj4aBqaamcqaamcft,nqalicsa-  qaancbmlaftsfictcaiplftrlBhoiieftaffirap 

lliiniaMlMl(inem  kmmtKmimt^.  «^NKi!  ^^Ve^iicii  tacpittf t 
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boa  e(l  umcn  fcrcndum ,  vt  qui  turpiter  rem  ac-  Ti  cx  parce  dmiis  adilt  cciam  tur^itudo,  aut  ab 

ccpir  eam  retineat  >  &  ex  eius  qoi  dedit  damiio  co  ipfo  qddedic*  fi  noiv  ip(e  lurpiter  dederte  b* 

loctiplctior  fi.ir.  Drc.   Quorics  nihil  fuic  ca-  ifl  brredtm  quintt ,  in  ftiiuip.  fupr.  De  calumnut. 

puorie  iaucili^aci  rorcft  ,  id  lequendum  c(l«  Quid  crgo  ii  quisrem  aliquam  indiuidiinm  de* 

qaod  mintmatn  habet  iniquitatis  U  fMti»  wUl  derir,  puta  feniitarem ,  crti  raa&maliqium  par« 

200.  D<  rtgulu  iuris.  Atqui  vcrumquc  ccrtc  ini-  tim  tuipcm  ,  jpartim  honcHam  ?  Dc  hoc  cnirrt 

quum  eft,&camqui  turpitcc  dcdit , adlioncm  quxnt  Accutuus  »  vtrum  totius  tci  JandA  iic, 

..  hxbere ,  ad  rcpetendum  ■  icl  quc»d  dedie  »  cikm  aut  tctentio ,  auc  condidio  ,  dan  pi  o  pai te  da« 

turpituJmis  fiix  parnam  illam  pati  dcbeat  ,  vt  li  non  pol"ta.   1 1  rcf,'undct  ,  cjuod  &  Bartolus 

nullam  habcte  dcbeat  repcticioncm  :  £c  eum  probat  ,  non  mal^  ,  prxualerc  honcdam  caU' 

quoque  qui  curpiter  accepit ,  rctinere  ,  c&mx-  um  dcbete  ,  nonvtcotum  condicatar ,  quomo« 

cud  pubbaim  honc/bcem  otrcndctit «  &ptimum  do  ramcn  (enfine  vidctut  Accurdus  ,  ex  Itpw» 

ium  przccprnni ,  quod  in  honcft^  viuendo  con-  tU  ^fgrtgrM^b.frim.  ittfr, Dt  m.  fifc.  lcd  vt  acilimatio 

iiftic.  £t  tamcn  ahcrucrum  euenice  necclTe  cfl,  partts  reddarur  0ffimtHt.  l.  lam  jS/ihi  fcfitutgtfintd 

vc  vel  is  qui  tuipitcr  accepit,  retineac  ,  anc  qai  fixu^  Dt  lt^4t.  fti.ani.  hcit  sdtqtundo  accidat  n 

tiirpiter  Jcf^-t  con Jicac :  cumque  ius  opine  aut  potentior  fit  caii(a  qur  nocct ,  quam  qujeprOf 

in  aci^uircndu  ,  auc  m  conieiiiando  .  auc  in  a-  dcd  U^t  ttrtU  ftnagraph.  vlim.  wfr.  Dt  fitntnfivi^ 

mictendo  verfctur  ,  vc  ait  Uic  vhims  fupri  De  U  SiUn.  &  dici  foleat  in  indiuiduis  vtile  vitiati  per 

^ibus  ,  non  m.igij  hic.quim  ille  au.iciho  lutisvllo  inutilc  , /)f'/H/fiwi  in  fin.  Dt  tur,  Codit.  U^.  (iim 

dignusctlc  potclfc  liue  ad  acquurcndu.u  l;uc  ad  f*ter  ftptuugtfiw.  fepitm.  ptrdffAfb.'  liim  txtfimurtt, 

rninendam.  Minos  tamen  ioiqdiKn  eft  reten-  Dt  Ug.  fttund  Ug  (lipuUritm  ntm  £aU$$iimr  fiftM^ 

t  oncm  dari  ci  qui  acccpit  tnrpiter  ,  qnia  ini-  grfim.fttmd.  Di  rciliiruin  ohli^mon.  Datur  tamen 

^uius  &  diihctltus  ctl  dari  a^oncm  quam  re-  incetdum  rcpctitio  toiius  prjptec  indiuiduiM- 

teiittonem.  AdiUo  enim  non  darur  nifi  iure,  te^  tem  ,  vc  ita  ioqaar  ,  vt  in  Ipecie  kg.  fimme  /or- 

icntio  aurcm  plemmque  occa  one  mngis.qnam  ttm  vtcefim.  ftxt.  pAr,Krjph.  fi  antum  mff.  tt:ut.pr9m 

iure,Tt  loquiruc  Unftcunds  Dt  rtuk  ,  id  cit  non  xim.  Nimitum  [roptcr  errotcm  qui  pro}  oneba- 

tam  qu6d  arquicas  aliqna  fiiadec  dari  reteniio»  lur  eo  ioco  interuenifle  in  ibiutione,vc  Sartolas 

ncm,  VC  cum  qnid  retmctur  cx  vi  naturalis  a-  e.xplicac.  Idcm  Rur  his  bciic  .^ccnrfuim  reprC'-. 
licutus  obi  guiontStVc  m  Ln^ttmdn  dKm.  Dt  tlh-  '  hcndic,qudd  quaElhonem  concipiens  de  rc  indi-» 

lig4ti»ti.  cr  •iffiM.  dtnt  in  j^ir  (.  oi  Isr  jnfoim  df •  nidaa .  promtfcud  •dfect  exempla  i*eruitutis  ,  & 

timf^untt,ptir^*ph.  primo  CcmmunJmidtn.  &  L  equi  ,  quai!  equus  pctindc  indiuiduus  fitatqoe 

f  in  tre*  trtHftnm  tertU ,  infr.  tititl.  frKom.  qu^m  fcruitus.  Quod  ccrci  Don  iu  cft.  Habet  enim 

qiiia  ucmo  ii'  qui  rem  euincac  auc  poffit  coin-  eqnu^  fuas  pattet  iuits-,  licdc  diuiilonc  corporis 

cecca  qao  cafii  nec  fi  concca  podefloKm  iitdi-  nnllas  panes  habeat  noniolu  n  adM  .vt  in  Ipc*' 

cautm  ciTct  ,  poireflTio  tamcn  ei  aofcrri  poHec,  cie  Ug.  Umm  fixtg^m  ftxt.  pjtragi^pb  iufru»^  Dt 

&  ctiam  poll  condcmnationcm  habcrc  ci  licc-  Ugnt.  ftatni.  Sedneque  potcntia.Ccccciuiii  pctcll 

tct  Ug,  krutn  bctrt  qtimqudgtfimd  ftftima  ,  Dt  tni-  qinshabeiedoiudiamaiit  tcrtiam.aiiamvcquam- 

ition.  Hoc  ci^im  cft  quod  loIcmu5  diccre  ,  In  libet  partcm  equi  hciic  &c  liofnmis  pcnniir  :>c 

pati  cauia  >  Vel  pocius  in  pati  non  iure  vttiuf-  alterius  fpcciei  cuiiilM)cc  Ug.  fttuni.  in  fnnctf.Dt 

qoe  poriocwn  efle  eaaiam  pbffidencis  Ugt  ftmiu  nrkr,$Utg4t.  UgeftipuUtm  fnm  imns,ftir*grnflhfri» 

tim.  tffr.  hcctitul.  Ugtfccuria  Ccdic.  ttd.  Ugt  rUim.  mc  Pe  fcUtien.  At  fcrums,  qux  tota&:  in  iure 

in  frincm.  infi.  Dt  cenitQ.  fint  caujn.  Et  aductfus  conliilit ,  &  mre  indiuidua  cit ,  nultas  omnino 

exttaneos  id  eft  nutlum  ius  habeniet  ad  agen-  partes  admittit ,  oe  qaidem  iatis  intclledo.  A« 

dum  &  ad  auocandam  po/Ieffioncm  ,  ctiam  il-  lioqoi  iure  iiuli'ji:'i!a  dici  non  poller.   tft  ergo. 


ftulloiutc  ,  hoc  ipfu    t.Tn  cn  p!u5  lutis  h;\bcr  uiduus  e(l  dc  ficto  non  dc  iii:c  :  ac  fctiiinis ,  !i- ^  ' 

quod  poflidct ,  quam  qiti  omnino  n  mpoifidec  berus  ,  &  fi  qua  alia  tiint  huiutrnodi,non  tni- 

Intfttundd  in^.  Vti  feftd.  Denique  habec  tema'-  nnt  de  iare  qulim  de  fiiOo  indiuidaa  fiint. 

TOtteni  poiiw  q[ii^  ios  tetentionis.  Quanqaam  Quod  non  f.itis  bcnc  vidcmr  mrcl!cx  nc,  aut 

noniemperfit  vcqui  curpiter  accepit  ab  eo  qat  expltcaiTc  BactoUis  >  qui  equum  abtpluc^  ne- 

iple  quoque  tnrpitec  dedic  »  rctcntionem  ha-  ^r  efle  inditddaiim  i*  am  uanen  altqao  iea/^^ 

Imi^'  Enorqoetac  eoim  kicmm  ei  aac  d  fifi»  ht  cdam  indiiiidniifc  ^.vr  .^^'  *  f  >>• 


4.yLPi  Airvs  tbtoK^EdidaiiU 


TDem  ,  etfi  ob  fluprum  datiim  fit.  vel  fi  quis  in  adultcrio  deprehenfus, 
rcdemerit  fc.  ccflat  cnim  repetitio.  Idque  S.^binus  &  Pcgafus  rcfpondc- 
lunt.  Itcm  fi  dedent  Fiir  ,  ne  prodcretur ,  quoniam  vrnulque  turpuudo 
verfatur ,  ceflat  repctitio.  QLiotiens  autcm  Iblius  accipicntis '  turpitudo 
verfatui :  Ceiius  ait ,  repcti  poflc.  vcluu  fi  tibi  dcdcro  ,  ne  nuhi  imuriam 
^cias. 

Jom.  IH.  DP 


$14  ANTONII  FABRI 

Jd  /.4.  Idcm  etficb fiufritm. 

Exf  mpla  hic  alia  funt  cius  propofitioni*  qaae 
tradita  cft  in  Icgc  prxcedente ,  vbi  dintis  ficacci- 
ptctis  tutpitudo  verfatur  tt6efle  locum  repetitioni» 
vr  puta,li  quis  ob  ftupium  facicndum  dcdcrit, 
Vel  quis  ia  adulterio  dcprchetifus  fcaliquoda- 
to  redenierit :  icem  fi  liir  hmtn^u  dcprcnenfus 
aliqiud  dcderit  nc  prodcrctur  ,  nam  lioc  caf-i 
qao^ue  vciiacur  ex  vctaque  partc  curpicudo,  & 
csp^ceifiBS&ezpaite  tUius  qui  pccuMiamac- 
ciplt  ne  piodat :  etu  cnim  furcm  pioderc  &  in- 
^care  nenio  cogiccr  ,  turpitcr  tamen  pccuniam 
accipit  ,  quiacciptt  ne  indtcet  »  vt  Bend  noflet 
xatiocinacur  Accurlius  ex  $.  fi  ttbi  infr,  Tbi  addicuc 
poflc  mc  condiccie  ,  qund  ;i  fugiriuo  meo  quis 
«cccpcrit,nc  cumindicarct,  quaii  & ipfc  fiirlit, 
aluid  vcfo  lutiselleftquis  pecuniam  acceperit  vt 
furcmvtlfijpiciuMmindicft,  q'ii.i  non  accipitlix 
turpicer  ,  aim  iUrcs  dcrcgi  &  inJicari  ctiamrci- 
puDtjcaeinterlIt,nc  impimita  fanaremancant.Ea- 
dcmigiturnriodubicardi  &  dccidcndi  cft  ad  hu- 
iiis  legis  initium  ,  quae  ad  lcgcm  prxccdcinem. 
Sed  mttdcamen  obieftiandnmeft ,  quod  Acotr* 
fius  non  cmjfit  .  fi  quis  in  farto  vcl  adiiltcrio,  a- 
li6ve  flagitio  dcprehcnfus  ,  dcdcrit  aitquid  vd 
pfomi&m,  neoccidcfetut  vrf  m  vinaik  coiiii- 


I.G.  RATIONALIA  * 

ccietur  ,  etiam  illo  cafu  quo  iurc  id  fieri  noa 
potuerit,  pofn:  illumrepeteieperadionemquoii- 
mcrus  caufa  id  quod  pcr  condidicnem  ,  ob  tnr- 
pcra  caufam  te^ctcre  non  pofTcc »  quia  ad  iioiic 
qttoqae  Pnetoris  edt^m  pertinec  U  mc  timnm 
7.  verfuul.  Vrmdt  fi  (juis  in  furio  &  l.  fttj  fufr.  Dt  1$ 
^tud  mtt.fdiif,  vbidisimus,nam  ina^one  quod 
nera»  canft  nihil  alind  inqaim  Prnor ,  nifi  v. 
trum  mctii  aliquo  illato  quid  gcftura  iHd^Lifi 
jHidtm  8.  In  coadidlione  aurcm  ob  turpcrn  caa- 
bmnon  tantum  an  turpitudo  aliqua  fueriter 
patte  accipicntis ,  fcd  ctinm  ex  parte  dantis,cijm 
non  fitfftcndum  vt  aducil  rio  tuipirndi  icni  ob- 
iiciat  i$,  qui  prior  ipfe  tuipitcr  fcccnt ,  nili  e- 
nim  pridr  ip»  turpiter  dcdiflec ,  aliut  tarpitec 
accipcrc  non  pr»nii(ici:  vcr/imquccil  eum  ffd^W- 
Citij  turjaajdini  caufai:!  dcdiile. 

a  jS^Mit» MmpJBmMOpmtkMoc  quoque iam 
dixiinus  &cxp!!c.iuimu$  4dl.  .•.§.  vUm.^ad  l,i  m 
priwip.  {ufT.  Vndc  pcterdx  funt  radoncs  dubi- 
tandi  &dedd.  «f  tenr  wry&wfam.'Nihil  enim  le- 
fcrrc  potcft  an  a  nic  pccuniam  accepcris  ne&* 
ctjlcgium  aut  futt-.im  faaas  ,  an  vcr6  ne  inia- 
ciam :  nam  8c  iXlU  cafibus  iniarsa  fic  .  ntfi  quod 
iniuiix  nor.un  latiiis  patct  tanquam gcnericum. 
Jniuria  enitu  dicicuc  ,  ^uic^uid  nun  «ue  £t  1. 1. 


1  ^  Sed  jacouod  tneretriddantr ,  rcpcti  iion  poceft,  vt  Labco  &  Mar- 
cellus  fcribuntifea  nouanitionenon  co,quo<!  vtriufqae  curpirudo  verfacur: 
fed  folius  dantis.ybm  jsnim  ti}rpita:£icerc,<juod  Cit  mcfretrix  :(cd  non  ^^urpiccr 
accipercjcumfit  metetdx. 


j^t  §.  I.  Sed^  ^d merttriA'  ■  •  • 

•  ,  • 

.  IL  A  T.  D  V  B.  NuHa  fredali  &r  noua  rationco- 
pns  cft  ,  vln  vctus  fufficit  ,  5c  qux  fit  cx  iuie 
corotDuni  /.  i»  utifd  \6.  in  prmtip.  fttfr.  Dt-lKimr. 
Eftcnimrcmper  hii  eommune  liuorabilius  fpc- 
ciali  l  Imptralcrts  trigtlitlf.  D*  rth.  Mlbtr.  iu4U.  Ptf- 
£d.  4it*t  LdtcimaqudTt*.  DtffWcKy.  eMft.'Acqiues 
inrecommuni  cft  ,vc  quotiesdantis  &  accipien- 
tls  turpir.tdo  vcrfatur,tocics  ceiret  rcpetitio  ,  fe- 
cundum  ca  qux  proxime  diximus  &  ad  legcm 
przcedentem.  Ergo  non  alia  noaa  «ut  mdior 
rario  quzrenda  e(i,cur  id  quod  ob  turprm  caufam 
datum  fiiit  mcrcuiti  ,  idcilob  ftuprum.icpcri 
non  poflit  ,  cum  co  cafu  turpitudo  veiienir  ez 
vtraque  parte  5c  rrciccricis  ,  Sc  eius  qui  dcdit. 
Dec.  Tutpitec  quidcpi  facit  mcretrix  quod  fit 
mcrctrix  ,  fifd  non  accipit  tiirpiter ,  «^uod  eiec 
iam  canqoam  meretrici  datum  cft  ,  cum  fit  me- 
rctrix ,  vt  eVgantcr  ac  iubtilitcr  Labeo  &.  Mar- 
ccllus  dixetunt ,  quod  fbnaffis  ante  eo»  nemo 
*xerat ,  adco  fuit  diffidle  veteribus  diftinguc- 
lc  aclioncs  iftas  mrrct  ici  s,  qu«  nerpetub  ic 
concomitantur.  O.nncs  qu  dcrain  iioc  confen- 
leranc  ,  vt  quod  irercttici  datum  edec  ,  repeu 
n  nqnam  poHct  ,  quia  n-c  dubitaic  quifquam 
focutc  >  qui«  hoc  cala  vcriarccac  turpicttdo  cx 


jwte  dantls ,  quac  fola  vrique  fufficit  ad  biip^ 
diendam  tcpcririoncm.  Sednon  obrefoarantvc* 
leces  erparte-folios  dintis  vecfifiled  «afa  racpi- 

tu  ^incm  ,  non  etiam  cx  pane  acdpielicit,  quod 
ciim  accidit ,  ](>:igi^  minorem  dabicarioncm  res 
hjhct  qu  n  ceflaiedebeatrepetirio  :  quifquisc- 
nim  propoaic  condidionem  ob  turpcm  cauiani» 
iundat  eam  ex  adiierianj  turpitu  fine  noh  ex 
Cot,    kaqac  nemovnquam  duit  condidtone  i- 
fta  ceneri  eum  qai  non  acceperit  turpiter  :  pro* 
inde  non  impugnarurt  Lalieo  &  Marceiliu  ve- 
tcrum  fententiam  ,  qux  liia  fuit ,  vt  quod  me- 
rctrici  dacum  cftct  ob  ftapciim,coodicinon  foC 
fct  ,  fcd  ratioucm  dnntaxac  qua  moncL-i.mtur. 
Dtccs  Jrimam  caufam  infpici  dcbctc  potiiis 
qttlm  fccundam  ,  vt  cau(a  fiiciendi  magis  fpe-  . 
(JlctHtcjuani  faiilum  ipCiim  ,  quomodo  e!c".m- 
tet  Vlpianus  noftcr  loquitur  in  Ugt  vtrum  fp  ^(i 
muHikim  trigtjtm*  tmu  iffr.  t>tfutt.  vbi  hancob 
caufam  rcipondct  ,  quod  i  ptopofito  itckfito 
non  valdc  abhorrcr  ,  ii  alienam  ancillam  me- 
retricrm  rapnerirquis  vcl  cclauctit  furrum  non 
efle  ,  quia  caufa  ficicndi  libido  fuciit  ,  non 
faitum.   Sed  ccipondebo  cum  B.irtola  ,  Pri- 
mam  cau&n  eo  «a^tollcc  cauiam  ctic- 
fiuin  recundi  '•fmt,  quia  f.icit  ccflare  noli 
mdem  dolum  ,  vt  m.ilc  .iddidit  i,!c  !.  Bartolas. 
:d  animum  futandi  line  i^uo  iuiciun  non  cora- 
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DE  COND.  OB  TVRP. 

mkuzm.$.fUcM'it  Inpt.Dt  a^ion.  Tn  propoiTtoan- 
cem»<Sta$  poftciior  mrrecricisinacapicndi  pecu- 
iii8,non  tollitar  pcr  primamcanlam  tnrpem  qmr 
fiiit  libidinis  ,  fcd  potios  fit  in  ciu«  confcquen- 
fiam,  ncc  lamcn  turpitei»  cum  naercmci  liccat  ec- 
iimhoneftdpecutiiafhaccipere  czquaviAitet.Se> 
cunda  igttur caufj  &  immcdiatarpcClandacfl  non 

Srimaria  ,  vcrumquid  Iipecunia  mercciici  noa 
au  Ht  ,  fed  protnillatantum  ,  an  pcti  potcrit? 
Acciufius  negat.quiaiurpisfit  fcipulatio  cx  l.gt- 
turtdiur  i6.  trftq»L^  piguif  113.  Dt  vtrbtr.tU^ttt. 
&  quiamutta  letineri  honeftipoflinc,  quae  non 
pcrindc  honcdc pcti  poflcnt ljkt.jJDtWar.&  txlrd- 
»d.cogmt.  ScdBjrtolus Vltramontanosnoftios  & 
Cynum  lequutus  contra  putat,&  vcnuj.Non  cnim 
cutpis  videftpoteft  lUpiujtio  cius  pccumx  ,  qux 
non  rurpitcraccipipo!Tcr,-?i:  :•  JfcL.li  jni<;  g;iatia  nc 
qae  honcftx  ,  ncquc  ini:oiiclla:  donar  oncs  lunt 
piDhibirxputacircamcretriccsvt  gcncialitcr  (cri- 
ftutneRinljiilfeSionti^.inJr.Dtdofi/ii.  Coftat  autem 
aonationefi^ri  poilcnon  n^iniisper  (lipulationc, 
qti^mperuaditionem/.Ptf/^mMfi»  i^Jtxim  hkJUtm 
ItneraliuT  ntm  l  ftq  &  fjff.  De  d9n4r.int.fir.  & 
yjGir^lxque  donattoncs  cxcipicndzitix  (unc,q.i; 
jmtlicefiancfocaris  Li.CMUttUiMt,mt.m.&wtm. 
iunSl .l.donttiontsin concuhinam  >,\.  inpriftiip.irfr.  dt  do~ 
»4r.vcl  ab  adoiercentcid  cll,a  minorc  annis  vigin- 
ri  qainque  hncurio(b  antetiam  k  maioTr,fi  fiant  per 
via  ix.andati  !.fi  rtru  t>c>i  re  inunerjndi  11.  ^.fi/idaU- 
f(tH$  infr.mMddt.ybi  piioris piopoiiiionts  racio  rcd- 
ditur ,  quia  videtnr  ccedere  pertfitoro  minori ,  qui 
itundatu  eius  foluit ,  aiit  fidciubct  pro  merctncc, 
poftecious  vet6 ,  quafi  adoeaTus  boaam  £dc  maa- 


CAVS.  UB.XIITIT.V.  $i| 

dattjm  iliud  fit.quajratio  fiipponit  mand.uurr.  clVo 
cuntradum  bonx  fidei,&  aoionem  quoqucman* 
dari:  pcoindenon  pofleillamexhaccaulk  compc< 
tcrc.K^on  m-"z,  s  ic^iturcjmra  maiorem  quamcon- 
cra  mmorcm ,  cum  gcneralis  ratio  fir.quod  non  fa- 
cisben^  ob(eniatnmeft  dBartolo.noftiiTque  intcc- 
preribas,qiii  ctiam  in  fprcie  iltuis  i.  dtmngDUnt 
minorema  maioreCctemm  hxc  ip(a  raiio  probac 
euideoter  aduerfus  Accoifinm ,  aiiud  lunscdcin 
flipulatione  qux  ftiidi  iuris  cft,  &  COli'equentec  in 
ad  onc  qux  nafcitur  cx  (lipuljtione ,  q-.ix  &  ip(i 
uoque  (Irida  cft ,  non  vtaiflio  mandati  ex  bona 
de.    Pbnjfi  aii)  malicti  qiiim  merctrrd  aliqaid 
deturvcl  prom'tta!uroK  fru  rum,  nemo  dubitat, 
aii  n  turpitct  facut  mulicrrincpccuni.imaccipiat 
ituc  tlipuletur,CLiui  no'i  utrncrctux.  Inc6queme- 
lioiis  condicionss  cdiniil  ci  cjuxim)  eil  merccrir, 
qutn  quxnuncpii.nur.iftuprum  patitur.  Mccctri* 
cesenim  (tmt  non  omncs  mulieres  quc  in  corpot 
fiuim  prccint,  vt  vu'gus  0|.  ir.Ttiir  ,  (cd  ijii.Tco  vi- 
ucndi  gciieie  publice  quxitum  ('aciunt,&  pic^io  lc 
pioftituaac,  Acq  as  vitx  vilitasdignas  legumob- 
(cniacionc  non  crc  udit.vi  lotjiiiua  Conltan'iniw 
'wlqu**dulttrmm  i^.  C.ddleg.  luLdt  Mdklttr.  Ncque 
hocBaitolDsignorauir.Scd  qnod  obiicitex  l.v(r.$. 
1.  infr.  Dt  oblig  &  tRian.  ad  icrn  omnino  non  pcrti- 
net.  Ibi  cnim  neque  de  mctcutce  ag  tut,  neque  de 
promiifione  Ada  meterrid  ,  lcdaiBmuliere(ahH 
rium  pcr  litcras  c  inftiinciuc  mutuam  afFcdlionii 
tcftandx  &  temuncrandxgratia ,  in  quo  nihil  tur- 
pc.  Nam  ficiirinonomnesmalculorumadfedio- 
ncscrgafccininas  (iint  inhoncftx,i.L4lj|ilfl^Miv,ir* 
neque  tttiiuaacum  erga  nulculos. 


l 


&  f  Si  tibi  iadidum  dedeto «  vt  fugitiuum  meum  iadices ,  vel  furem 
rerum  mearum :  non  poterit  repetij  quoddatumeft,  necenimturpiterac». 
cepidi. 

Adf.i.Sitihi.  fUim.fi^.lSli qui(imtliti ittmv9tMb.fi  txiiit»  £c 

.  Rat.dvb.  Quialtquid  accipit  vt  faciat quod  ratiodiuetfiiatiseutdensert  ,  quam  &  Accurfius 

g^ris«  fleex  fola  boneftate  faccrc  rcnetur , acapcre  noftcr  adfcrc,  qaod adaerfiis  pabltoun  YClitaiem 

turpitecinteUigicur/.vb.iRjS^.iiK  rir.  Vt  in  indicc  di-  cft  ,  id  facere  pcr  quod  crimina  detrgi  ac  puniri 

ximus  pecuniam  acdpiente  adbenc  indic^nduin  nonpo(nnt,quo<i  litacccpta  pectmii  nefotindt' 

la.  imfidfidi^fi^Jnttit.  &  in  eo  qui  a  mc accipit  cctur.Qui  enim  pecuniam  acdpitne  fnrem  indio 

pecuniamnemihiiniuriamfaciar  ^.frox.fupr.  At-  cttlioc  ipfo  prohtcriit  fc indicaturum  fui^fe  fipe* 

qui  eogiturquisgratiseafacercomniaqux  adpu-  cumam  non  acccpiirct  :  quam  voluntatem  &fib> 

biicani  vtilicatempeninent^nterqusenonpofoe-  cttltacemindicancTifibipznpit  accipicndo  pcca- 

inumillud  cft.vtpcccata  tioccnciiimnotafint,  ne  niam  ne  indicct.  At  1$  quiaccipirpcciiniarn  ,  vt 

alioquiremancancimpunita  l.tum  qui  Mw«n/m  iS.  ind  cccnihilfacit  contrapuMicam  vti  iiatcm  ,  i- 

iii^.DtmtirjMii8Xfiirto7o.i.9lt.DtjUauffUt4}nd^  m6  vt  potiib  profit  publKc  qui  hocipfo  fe  ob* 

nrrttKs  l.t.§  rlt.ftfr.ad!eg  yl</«i/.Non  poiruncautcm  ftringicad  indican<tuni  id  q>iod  altoqui  n  illo  iu-  . 

deregifures.fi  iton  indtccncur.  Erguqutvtfurem  re  nccnacuralinecduiliindicarccogcba.ur.  Nam 

indicinm  acdpir,jdeftaliquid  quod  decurin  pw  nec  publicam  vrilicarem  offendit  is  qui  non  indi*  ■ 

miam  fucuixindicaiionisautlaltcm  ad  prouoc.iti-  cnt  ci  mcn  ,  cum  ponit  diimmodo  ninil  faciat  per 

dam  indicationcm,curpiccracccpi(Ie  vidcridebcc,  quod  ctipiac  hht  |  otellatcm  indicandi.cum  volec, 

vt  proinde  condiAione ob  ttirpem  cauiam  croeri  visenim  rota  lcgnm  tn  eoeft,vt  pofllc  quis  &ceie  n 

dcbcat,  ciimnulU  hic  tutpttudo  lit  cx  partcdan-  vclit.no  vtcogaturfjcetcetiamli  nol.r:  ficdicimus 

tis.  Exemplo  cius  quod  in  hac  ip(a  lege  fctiptum  faccte  contra  lcges  cum  qui  prxripit  iibi  aut  altcci 

rft  vaficid.  ftm»  fiiukrit ,  i  fute  peainiam  acdpic  facultatem  libccam  ceftandi  tpaHum  quttd^uR  if.C. 

Decumprodacturpitcr  accipere  D  tc.Multum  m-  dt  p*^.  l.fiipnUtio  hoc  mtdo  fOMtftjiCi.  Dt  vtTb.oh!ig. 

teteft  an  quts  pccuniam  accipiac  vt  fuiein  indi-  Kon  et:am  ilium  qui  roauutt  intcllatus  dccrdc> 

cecanneindiceti  Pofterioshoc  turpccft.atillud  cc,  quimtdbtusitiberum  enim  c  iiquc  cft  ^bin* 

nbnitein.  namfinirpiicrfacic,qttipcciiniflroacd-  teftaioatu  teflato  dtcrdcicl  corfiiiuhiuri.t^ftriii. 

pit,  nefuremindicct,conIequens  omninoeft  vt  cip.  Dt  iur.  codu:il.  !■  pefihittnm'6.  i.t.fupr.  Dt  inff' 

ttoncilcBiciat  quiaccipit  vcmdicct.4r««M./.»rfW4  fimf*  uRmtnt.    Item  faccxe  contta  lcgcs  cutt) 

Tooi.  III.  *^                *      f     .r  *    *  P»  » 
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qut  piciTcitiirnr  fi'iiis  aiu  filia  intclViro  paui  fuc-  re  non  crigtb.iri:  ,  ncc  f  rxmiiim  anr  po»ius  in* 

ccditl  yliini.irfrJijuK  o  Ifj^ff-i^oncmmmmmiut  ciumcntum  6c  inuiumcntura  ali^juod  dcnf 

filiam  t  q  li  pjiri  iam  defuntllo  etiam  inteftatOi  gandumeft  ei,  ^iremali<|uam  ^cere  velit.ho' 

non  viilt  ("ucccdcrc,  cum  habcat  bcncficiiifn  ab-  ncftam  quiciem  &  Iicitam .fcd q'i.i'ii  tiir.enpnr- 
llci.tio  i$  ,  dumncvnquam  fcmifcuciit termiitcte  linc  fccleiejpottdllec    A!ioq:T*  fi  non 

»U.ntttjfdrm  i7.dtMtquv.  btrtd.  l.fflm  nMn^g.  &  potuit  fine  pocna ,  nallo  ccrt^  dignus  cft  prx- 

fmiU,fubH.  Sicdcniquc  dicinr.is,  nc  plutacxcm-  niio  ,  facitquetnrpiicr  ,  fi  quid  ob  cam  caiifatn 

pia  con<iainimus,contra  icges  iictrc  legaurios,  accipiau  Non  cft  omictendum  quod  Accurlius 

qiii  p.ati(cnnitir  cnm  herede  ne  falddiam  ex  le-  &  Battoh»  hic  notanr  ,  quamuis  cogi  ncaio 

gatis  poditircdctr.ilicrc  Itg.  qutd  btniiiy  pM4gr4-  poflit  ,  vt  fuicm  indicct  ,  inftailte  piiiiato  cui 

fb^ftmt  td.4d  Itg.fjlnd.  cum  tamen  lcx  faladia  furtum  fa<fluin  cifc  d  c  tur  ,  Im;  pet  aclioncin 

Aon  cogai  heiedem  £ilddiam  detmhete ,  fi  m«-  fiuc  per  onicium  mJicis  iJ  poltuletur  ,  polfe 

liclegata  integra  prarftare  ,  &r  plcnam  fidem  te-  ramcn  cogt  qtiem  ,  vt  irdicer  Trgente  rarfi- 

AaBoiiexhibcre,vtloquitui/ir;.  Wfiin.C0<i.Mif(iNf*-  /idc  proiiinci.t  aut  ali.i  M3g1iln-.ru  ad  ruius  of- 

sul.  Similiter  igiturdicamusfaccre,  finoncon-  ficium  pcrtincat  ,   vt  inaiis  lioininibus  puc- 

tialepcs ,  faltcra  concca  booot  morcs,  ftaducc-  gct  prouinciani  ex  LnKgnai  i^.fn^kdt  effic.  frs- 

liis  publicain  vfiliiatrm,  cnm  qui  acci}  it  pccuniam  /»i  lu/M.  U^.  amlt  j.  CbiUc.  dtfutt.  \  [la  q'.!i;ft:o  cft, 

nctutcmprodat,lcdtioncumquiaccipit,vtprQ-  an  tcftimonium  fcrre  <juis  cogitur  contra  fa- 

ba^Acindioettnonmagtsquimettm.^uiciimin-  rem  iam  indicaiut»  ar  accnratura.  De  quo  ne- 

dic.itc  poflit.  non  vtiU  tamen  ,  nam  ficuti  fnrcm  mo  diibitar  cx  Titul.  dt  tfflibm  cegtnd.  Adeoautem 

indicatc  ncmo  cogi.ur  ,  iia  ncc  g  atis  indic.ire.  vcrura  cft  poflc  accipi  pccuniam  ad  furem  indi- 

Quomodo  etiam  dicunus  cum  ,  qui  noccntcni  candum  ,  vt  etfi  prom^r^  tantiim  fir,  ncc  prx- 

infamat,  quod  pl  s  ouim  indicarc  cft ,  talc  quid  ftciur  ,  comp.uara  fit  ,  m  c,-,m  rem  adHo  pr«fcri- 

fiiccrc,  q  .cd  lit  viilc  rcipublicx  ,  ita  vt  ptx-  ptu  verbis /fj.yi/fB/  ij.  10^4  dtpufnpt.  vtrb  vbi 

miura  magis  quam  ptrnara  mereatur  irfl.  L  M«  prxfiitur  Vlpianus  eos  qui  fic  pccuniani  accipiunt 

«7«/  Mctmm.  lcd  tamcn  non  idc6  cogrnduraef-  non  idcb  ficri  futes.    Ex  quo  apeniiU intellisi^ 

lc,viiniamct,pioindc  ncc  prahibcndum  dccu»  tur  non  facereiurpiter  cum  qni  furcm  non  in.Ji- 

niam acdpetene  infamet.  Q^enim honcfU  ac  cat ,  dum  ne  pecuniam  accipiat ,  ob  hoc  jprum 

licitc  pofcft  non  indivarc  ,  non  po  cft  acapere  ncindicet.  Cur  cnim id  cogatur  facrre,  quod 

turpuei,vcindicet.  Placct  infiimmaQHodcx  A-.  hqnam  licct  iniuftam  furti  tufpicioncm  apuj 

zone  Accurfins  hfc  nout  ,  li.ere  aficni  gracis  aliquos  pofllt  inducerc  ?  Nec  enira  quirquani 

non  facere  ,  qnod  tamen  non  gr.uis  facerc  non  eft  qui  ccrtius  indicare  furem  poflit  qiiiin  Qui 

licet.  LicctcnimtibifurcranonprodctCjlig^a-  fiirti  ipfc  confcius  cft  ,  eique  vel  conriliumvei 

tis,  nullique  accepu  pecnnia  id  fiidas ,  at  non  opcm  dcdit ,  vtproindemfcrre  liccat  •  unto 

rds,idcft,acceptapecunia  idipfum  facerc  ti.  nus  igi  urfaccre  curpicereum  qui  pccuntam 

,     pon  li.ct  :  i:ontni  vetd  furcm  prodcre  non  dpit,  vr  furcm  indiccr,  S<  confcqucn 


roi- 
ac- 

tcr  non  ti- 


ura  gcAus  Iice: ,  icii  etiam  non  gpitis ,  acccpta-  mere  eura  condKtt.oncm j  vt  faiptum  eil  in  ^  i. 
eiii«unxempccdma>yc{nmiM»quiftptode^  pbn^ 


/J:.tt-  - 


^^«"TQtiod  Ci  a  fun;ltiuo  meo  acceperis,neeummdicarcs ,  condkeretibihoc; 
'j^Uafifurifofriim.lcariiplefurindiciuinamcacceph 
ciitsrpuco  coDdidionem  locum  habere. 

^j*    ^  "  ^  V^''"'  <ic<Iu»Pfimum  in  b»c  Tk: 

^9  i'&ff»P^Pff^  ob  turpem  cauiam ,  ied  de  illa  qu«  er 

'"'"ftacaufadatumrcpofcit^vtidcm  AccurtlUtd 

RAT.nvB.Eius  eft  condicerc  qui  dedit ,  &  qui-  /.  fequtnt.Mptrtm  initrfrit4tur.  fcd  maia.  vt  ex  racio- 

deffl iufi  Joininium  cianihUic ,  cumis qui  condi-  ne  decidcndi  ftatfm  appatebtr.  Ratio mitiu:  de- 

citintcndacdarilibioportcre  f.  ficit^qHt  Ufftt.dt  cidcndi  cft  ,  quoniamisqii:  1  figitiuo  meo  pccu- 

tmen.  d.uc  autcm  mhil  almd  iit  ,  quim  domi-  niam  accipic  nc  miliicum  indicct    hoc  ii.fo  fuc 

nium  tr.insrcrrc     vbiduttmy^  $.v!tm.iKfi4dtvtr-  eft.  Fadrenimquantnmpoteft,cSc'quidcmdolo 

ierum  obligatumius  l.  mn  rdcntur  ilata  -  67  V<  rrjjw/.  ni.ilo ,  vt  renio  meci  cai  c.im.  £r"o  tenetorcondi. 

iiir.  Atqui  ponimus  iiatam  t,bi  cfle  pecumam  dbioncfiirtiua  ctiamrationcicrutip/Ius  quamaif 

dfiigiuuomeo  ,  non  i  n^e,  «f  pecuniam  tamea  eum non pomdeat *        /»/?ir.  dttbli/ ans tx de* 

mcam  ,  ac  cu  us  dom.nium  m  tc  translcrrc  fcr-  lia.i^fc.    multo  mngis  rationc  rcci-nix  ifucitiuo 

uus  mcus  muito  vcl  ignorantc  me  non  poiuit.  datx quampoffidct.  Atquicond,c>io  far-mada 

Non  crgo  roihi  competere  hmus  pccunix  rcpe-  ilirdoroino  contca  fuccm  ipfuiu  ciutVc  hcredem 

tit.opotcft  ,  przfcr  im  pet  coiididionctr  ,fcd  po-  non  rainus  qu^  vindicatio  contia  quemlibet 

tiuspcrvuidic.«ioiiein,  cu  n pccunia mca rcman-  pofleir>rem,nifiqt'od  v,n  Jicannnon  '^knr-rfcn 

ftrit  ,  raasirce  4m  hiccafiu  talis  fit  in  quo  fii-  tistd  eircporeft,  c\'cxtanLis.  Condiclioautcm 

aum  fcrui  ron  p:ri'  Jc  habcr  ponit  ach  d  do-  fiuc  furtiua  (Jucalu  qua;libctreietiara  abfentw*- 

mmo  fadhim  cdci.  Quis  cn  m  dominus  pecu-  dcoq.ie  confumpra: l.fi  prefurt  7. f.rhi,,:  &  l  rtaM& 

niam  tibi  daret  ne  fiig  ci .tum  fetuumeiindicxes}  itu»dia  furt.  Diccndum  igitut  cft  po jie  mc  hipe- 

IHoptcr  q  10  i  Accurf  i.'.  ft  rhunc  $.intelligit  de  CUniani t.h,  condlcerequafifiirisquomodohiclo- 

eOfafu.quo  pecuniahtconUim^ta,  vt  vindicario-  quitur  Vlpianus ,  vrintclligimus  traftarc il»am da 

iodeljaciiic  jnducaiur  ucceOitas  condidionis,  condiaionc  fuitma  qux  non  daiuc  nili  domino 


U.ttd. 
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f.M«#ifir.nonitemde  condiAtone  quclblinondo-  aiain  ob  hoc  ipfum  dsKaniVvtnuhi  rureni  indi- 

mino  (iatiir  ob  turp?m  vtl  inuirtaiTi  caufam  :  ac  caret  ,  quomodo  intcrpretati  fumiis  cti:\m  in 

proindc  non  ciTc  iclthngcnddm  huius  §.  lcntcn-  prxccdcntc,    R  a  t.  dvb.  Kon  facit  luij-uct 

namad eum  caiuin  quo  pecunta  conlumpta  fic ,  li.  qui  pecuniam  acc  pic  vt  furem  indfccc .  queniad- 

cavindicnio  q'ixcx  hacfnioqiic  caufacom^^etit,  modum  fupra  proximc  dixiraus.    Ergo  non  po- 

nonniliproprxfcnii  pccunulocum  habcrepoflit;  teft  cx  hac  caufa  compcteic  condidio  ob  tuc< 

Hincver^  apparetqu^m  paramadrempcitineac,  pemcaulam  neque  cootra  furem  neqne  contxa 

quod  Bircoluspro  ratioac  JuLiitan:!i  obiicit  con-  mris  aut  fugitiui  fociura.   N.im  dc  fngitiun  non. 

didionemhancobturpcmcaufamnonpoirccom-  loquiraur  ,  non  folum  quod  cum  feiuus  mcus 

pccere,quotiesticpitudoterficurexTtraquep.irte  fic ,  non  poteftille  vel  (i  me  Tct^b  alto  adione 

dancisScafcipientis  ,  quodin  propofito  cucnit,  vlla  conncniri  Itg.  ^.Ug.vixcertu  txitufisy,.  Dtm- 
cuni  f  r  aut  fagiiiuus  qui liiiipfius  £atium  £uic,        Scdctiamquianou  potcllhigitiuus.TOcu-icfle 

quantum  potcft  pecuniam  aiC.Be  i<Mlicctiir ,  Yt  «dei  mibi ignotns vcei  ipH  dem pecuntam  ad  fiip- 

inttiohninslcgtarciipnimeftinpir/BF.  Itmfidtde'  tiuumindicandum.  IJi  c  F>cirtuipitcr,quicum 

rk.  Iccmque  quod  rcfpondct  non  polTe  quidein  ipfefuritcvdfuris  aut  fu^duiibciu«.pecuniamM-  , 

ipfum  furcm  pccuniam  rfpctcre  ,  lcd aliumpofle. '  menacdpicadfintm  indicanJum.  Hoc^focoim 

Nam  przter  id  quod  non  vidct  dc  fola  condif  fwicfimiu&hniuspccunis,  idcoque  &ciusnorai~ 

aione  fu:t:ua  mihi  danda  hic  tra^tari,  non  a-  necenecf»  eondia^ooc  non  illa  ob  turpcm  cau- 

nimaducitit  incptam  clfc  quxitioncin  de  dan-  iamiredfitttioaqiueeamaliiscondidionibusnun- 

da condidUoneilliipfi  qui  pcctmiam  dedic,  cum  is  quam coneuEmt^vrlkpiiismonuimus.  Indiitenim 

proponacut  fcriius  mcus  clTc,  ac  prxterea  fugitiuus,  condi<5lionibus  is  qai  agit  facctur  fc  dominum  non 

flui  proindc  adioncm  nullara  cxerccrc  "potcft.  eflc  fcd  aducrfarium,  in fiirtma  vcio  dicic  8c  proba- 

Jdeoqut  nec  mihiqui  doroinus  fum,  adio  vlla  rc  dcbccfe  cllc  dominura. /<2<^««  Dt  ««/«Si». 

Compctic  lanqiir-niquarfica  n.ihi  [  ci  fcriium.  Scd  ntfurt.  Ilrita  loctis  hic  mcn  ludicio  iQtclIiccndus 


ptoprio  meo  lurc  ago  conua  tc  conJidtionc  fiir- 
liaa  canquam  contra fbiem,  quia  pecuniam  mcam 
muito  me  concrccflafti  ,  c.unquc  ciiamiiam  re- 
dnes,  arqucitaeiusfiirtummilufcciiU. 
a  sdfitffifurndkmmimMtifit^Ucfkfeca' 


cft.  Nelcio  auccm  cuc  Accurdus  hic  adkrac  Ltn 
mmm  9.  S.Hiitfkfr.        mttmeMpi^  &,  Itg.  fi 

ftr  tmfrtfiwnem  ptmibmim  Ctdkt  ttdem  ,  cum  iis 
lods  nuila  condiflionis  iiiie  funiua;  (iue  alcccius 
mcntiofiac 


»  IvitANys  Iibio).adTc(tftiimFeiocein. 

SI  a  fcruo  meo  pecuniam  quis  accepiflcr,  ne  furtum ab  co  fadum  indicaret,  fl- 
uc  indicairec ,  Ime  non ,  rcpetmoncm  forc  eius  pccunix ,  Proculus  rct 
poAdic* 


Ad  ift  aferito  S' 


RXT.  ^yv.  ^  Decio.  eadem  eft  quar  ad  vlt. 
lecispnecedemis.  Eadcmenimvtriulqucloci  Ipc- 


nommotnmqupc  IntRictlieas  dedir,  peliestnete* 

manfic,  Sc  potcft  vindicacioctiam  cum  tui  ti;ia  con- 
diclione  odioiuxis  con(Wtcrc.^«/WfP«l«jitf«.2Je 

■Itondade  condiaiom  fuTrma  non  dc  lei  vindica-  <o!a  fupcrcrt  cond,<a.o  furcua,  qu.T  non  cmatan 

rioncvt  malcpucat  Accuriius,  &cumfecutus  Bar-  furtm.i  rcs  cxtct,  an  non  :  Ug.J,  prcfurt  7. «.  fW-  . 
tokv  non  mag.s  qu3m de. condiaione ob tnrpem  f"'""'  '  M  "-^  ^l^^^  'nq"'"t. 

Srfak  Idei!iuenccadhib.ndadiftinct:ocft,  an  an  is  qui  conuen.cur  pbircHur  Cn  rc,  'urciu.  - 

«"rpJcuniaTan  vcr6  conlumpta  fu,  quamms  it  «e     "^««w  mfimumm  dt^hUg4tu>nt  ja*  tx 

inaltm  ego  agcrl  vindicatione,  qda  «MWiiiom  tu^imf^ 

■  •      •  •  . 

'  6.YiriAWTs]fl>cm8.adSabbniD.        .  ..    ^  . 

TJErpetuoSabinuspibbaaitvctctumopinioitem  exiftimantiumiJ,  quodex 
«l^iniuflacauiaapudaliquemfic,  pQlTe  condici.  in  qua  (ententiacuan)  Cek 


fitscft» 


l  Pirpetfia  6« 


eft  honcftc  viucre.  Scd  non  c  conuctfooroolr  ciu- 
a  iiilnftaitnrpiseft,  cum  ex  aliis  plcnfque  canfis 

poffir  quuiiniu(liimcli"c,qv.im  qmafit  contrabo- 
raoics  vci  publicam  honcftatem.  Caufainiu* 


nos  I 


Pertmcthxc  lcxad  fccundam partem Rubricas 
condidioncob  mmltam  caitlam  :  dif- 
lufitiniufta^eaqosiotpieeft ,  licit  Ac- 

Barrolua  piitcnt  pro  codcm  poni  in  hoc    mteuigenaam  .cclh.uu.»  r V;-"  ;' '  "  fo 
Mo.  N«nomni*qui«ic«icauCiturp.siniuftacft   biu  «Sft.ndhone.an  turpirudo  Ct  ex  pitw  lo 


««cftdecondtdtoncob  mmdam.caulam  :  dif-    »»8«^*'"  1    '^^^f F"dTcS 
gUibc«^lniuftaabeaqu.tnrpi.eft,bcetA.  — X^^^-n^-  F-<^^^ 


idcftoDDtrains,  aiittiidlicetpii(num^iKceptam 
Tom.  III 


lin»  dantti  ,  att  ex  ^cc 


loiius  accipiehtii,  a^ 


) 
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et  p:ttc  vtiloft;.'.c.  cu im  c(l  hulc diftindio- 
ni  ,cuni  agiiur  tlc  ciinJi  vc!  Jcncganda  condi- 
dionecb  iutpc:n  caulam  lioii  ciiam  cum  «iccon- 
«liaione  ob  intaftim  cauiani ,  qnod  ver6  addk 
Baitt.liis  dc  lcgc  prxccr^rntc  adhuc  incptius  cft, 
iKCcimn  agtiur  in  ea dc condi<5lionc  ob  turpem, 
irelobtnia&m  canfam,feddefiiitioafcl»,vtdo- 
cuimns  &  ad  f.rh.L  ^  .fnpr.  R  a  t.d  v  b  .Tmpatarc  fibt 
dcbecqttiTtluisremruamalij dedit,  ciurquc domi- 
nium  mnibjlit,qoamni»M  imnftaCMili,pnefercim 
ft  non  fiz  cx  iis  pcrlbnis ,  quibus  ignonre  ius  pcr- 
roittitac  de  quibtu  in  /.  reguU  9.  de  tur.  &f4it.  i^r. 
Potuic  cnim  Oc  debuit  eonlnlefe  |)ericiores  llrtffi- 
iljf0l.vbinontan1crrantcs  qK.i;n  ftultidicunmr 
ij  qni  in  iurccrrant  /.  i»  bomtum  ip.  irp.  de  ban»r.f»£'. 
&caurius  ncgot:iiri,fibiqiiemelhM  prorpicerel.1. 
C  dffurt.  ncc  f;icilc  fercndum  cft ,  vt  quis  vcniat 
contnfictii  m  finifti  ctiamquodiurenontcncat/. 
ftflmerum  15.  fnpT.de  aitft.  noneft  igitur  ei  danda 
condiaio.fi  modo  nihil  faiJhim  fic  turpiter  ficcon- 
tr.ibonnsmorc$.  Dec  Non  tam ctuili quam gpn^ 
tiiimiutc  icr  ccmparatumcft,vtcondicipoljintiet' 
qus  penes  aliquem  funt,non  ex  iuih  c>aia«vt  fcri- 
ptum  cft in  l.rtrum  i^.if fr.  Rer.amat.  l.fipi^nere  11.  ^.fi 
frddtinfr  depignor.ddm.  Vbi  tamcii  lcgcnduraeft 
addita  ncg.itione  nenprtderit  ijif«r,vtibidicema$  & 
docuinv.is  i.:ni  in  libiis  Conicfturnium.  Multo 
magiscx  quxpcncsaliqucm  funtcxnoniuftacau- 
Ca  Grantns  enim  8e  peins  eft  pol&deti  quid  ex  non 
iuft  i.feu  qiroil  vicm  cft,cx  ininda  civ.ifi^qtidm  non 
cx  iulU.  Hoc  euim  limplcx  abouttuum  cft,  vc  Pau- 


his  loquitur in  /.  inter flipulanttm  8;.  iHprineip,  dtfnlk 
«i/ig.iiiud  vcro  quid  pollliuum.Etrario  huiusoon' 
diftionis  tota  cft  cx  bono  8c  cquo,  nc  quisex  aliet 
n a  i acl  11  ri  1  o cii pl c t c c 'j r,quod  elfct  contra ius  natii- 
txhum  hocrtdtura  i ^.IMse cendiQio 66.de c»ndi3.  in- 
deh.l.%uren4turt  ic6. dertguLiur.  cique  condi<flio> 
numomnium  gcncralistatioeft,VCdilimaaailTife 
dettndtil.d'isuf.d.u.  Suntcnim  omncscsbonoflic 
zquo</././MCf0;i^!c//9,jde6qucnaturaics  dicuniur,/!. 
•umuAt\.t»d.  ideft,  nnurali  x^tatc  &  tationc 
compar2ti,Iicct  lintomncsiuris  ciuilis.Eaquc  fuit 
&  vc:crum  omnium  prudentum ,  &  teccntionun 
pcrpetua  (entencia,  vc  Vlptanus  ex  Sabino  &Gel« 
ib  hicrcfcn.idcft.qux  ncmincm  habuit  conrradi- 
ccntcm.  Diftinguit  tamcn  Accucfius , nec  malc  aa 
dominns  jpfeiem  Cuim  ex  ininfta  canfidederican 
aliasaUenam.  Priorcfiqmdcm  cafj  condi<5liohzc 
compecitetquifuitdominus,quia  rctn  qtue  fuacf- 
ie  defiitivindicsre  ainpltns  non  potcft  quamuisex- 
tctLinrem  paf.fupT.  dtrei  vitidic.  L  Quintm  »7./» 
«jpara  mpMitttrir  ^r^t.  ttgst.  t  fi  quis  alicnam 
lem  ez  ininfta  caufa  etiam  qua/i  fuam  tradidcrit, 
non  potcl}  condiccre  rcm,  cuius  domintis  nun- 
quamfuit  LvidtAmut  j?,§./i4{lunm  inff.de  vfur.  Sed 
vindicatio  domino  danda  cft  quandiu  irscxtat 
eius  pofTenbr  ccrtus  cft,  ii  vcro  confumpta/icdan- 
dacnrilii  condidbo  aducrfiis  cum  qui  conftiirpfic 
liuc  bona  liuc  mala  fidc  cunlurap/crit  ,  ii  mod^ 
caulam  habucrit  lucratiuam ,  non  edam/i  0DeiO> 
fam  exLfiiiimfirmm  a3.Vbi  dizimus  fifuknbm  tn-> 
diik.  '  ^ 


'  7.  PoKvbMiTs  Ubco  u.adSabinam. 

EX  ea  {lipulacio nc ,  qux  per  vim  cxtoru  efl ,  (i  exa(Sla  eilec  pecunia  :  ceped^ 
donem  efle  coafbc. 


M  hSx  MjHfaUiiMe  7. 

AT.i>T».  Quod  per  mettim  vel  pef  vim  pio- 

minlimcft.atqiicita  malomorcacturpitcrexpattc 
ftipulantis ,  potcft  tamen  hbctc  poilca  &  Iponte 
folui ,  li  mojlo  is  qui  Iblnit,  in  ip&  eciam  felntiolie 
Vim&metumpaUus  non  fit.  Sohuiocnim  fubfe- 
qucnspnrgac  metum  Sc  inrpitudinem  pcxcedea- 
trm  Li.tde»  qtiti  mttjtMif.Eigo  non  eftbona  coo- 
fccutio,  vt  fi  ftipulatio&  piomiJSo  per  vim  cxtorta 
<it,&:  fo!u:io  pnftmodum  fecutacx  ea  ftipulatione 
Con  di  ct  1  u  n  c  ;r.  fohi  tx  pccunix  dari  oporteat.  Solu- 
CiottiScnimtcmpus  potius  quam^jromiflionisill- 
fpiciendum  cft.citm  tjuxriciir  non  dc  cxac^ionce- 
iusquod  pct  virapromilluni  eft,icd  dc  condidio- 
tie  Ibltiti  tfrMe.iii/!'J3sc.SoIutio  qaidemljpontanca 
ab  co  fad.i  qui  eti.impcr vim  &  mctum  promitrc- 
re  coaikiisfucrat,purgat  vim,&  mctum  &  tutpuu- 
dinem  pcscedencem  4J,uCMmfiu4  tntt.  tm^.  &  d. 
/^wx.iA/r.  quJmuis  fohltio  videatut  ficriin  confc- 
qucntiainprxccdcntis  obligationis,quo  ca(u  foic- 
mus  dtcere  temp  u  s  o  b  i  igat  i  onis  ipeftandum  eS&U 
iJrfr.qtti  p6titrinpij!ittor.  ktb.  &initium  contndtus/. 
mn  tMtum  ii.infr.dt  SC.  Mdced.  quia  nimirumquod 
ab  initio  fuif  inuoluntarium,  cx  poftfiiA»  fieti  po- 
teftvolanacium.  At  cumcx  fti;  ulaiionc  pcr  vim 
«xtona  ftipulator  .leit ,  6c  pccuniam  eo  modo  cx- 
torqa;^  &  cxigic>ioTutionon  poteft  dici  feooiaiica 
IMcoaAa.Poieft  cnimqi»  iblaeiecqaiiu^ 


te,&vltrotiednon«xigiturqatlquam  nifiinaiti»»* 

ficutnecagiturncc  iudiciimi  rcddirurnifi  conrra. 
inuimmqui  ncn  vuh  Iponcc  fgluccc/.jfrmy)./!^. 
iefnm«t.Lft  dthiteri  iufuprJ»hiMt,l.  mtirfl^mnam 
Si.f.t.deveTh.eb.'i(^  ii. infit!.  Cod  nefilimpTO  pttrecixm. 
a^ioncs  non  nilicontra  pctfitios  iutcctuili  com* 
paratac  finc ,  vc  ait  Theophilus  in  Inft:  Tif .  ietiSM 
Pioindc  non  potrft  folncio  qui  cxrorqiictur  pec 
viamexadiionis  puigatc  mctuin,qui  in  ipia  (tipnia- 
tiooetnieruenit,qaandoqiudemncta  con/eqaen- 
ciam  adlionis  &  cx  neccllitacc  obligaiionis  ,  qnc 
nilitl  aliud  cft>  qaim  iurisvinculum  quo  nccc  fTt  ra- 
te  afttingimorfohiendi  LiiMtilmd  51.  de      cr  a- 
AisB.Non  cx  noua  aliqoa&libeta  voItintaie.Dicef 
eum  qui  cx  ftipulatione pervim  ant metutn  cxror- 
ta  conucnitur.polTc  fc  pcc  mcrus  exceptioncin  dc- 
fcndcrc  /.4-  V  vU.de  d9lim4L&mttJXaft.WUfc»ilt 
inefticaccni  ac^^ioncm  coiiftitucrc:proptcrea  vidc- 
II  cum  donarc,  li  icicns  rcmutatcnccpiioncjn  qua 
vd  potui(ret&voIuilfo4»2.I;^f»jrdU^4Mrfr».iii|^. 
dttumst.Sc  confcqucntcr ca  farionc  purg.ari  mcrum. 
Quainuiscnim  nontamatiimo  doiiaudi  quam  o- 
dio.&exccraitODeltnam  maliwritlolaereqnitmli- 
tigare.hoc  ipllim  ramcn  imputarc  fib;  Jclict  quod 
tantihabuenc  licc  cucic L^.i.i.fupr.de4iiauu.  mdk, 
mm.fMif.fj3.  quiahocnialai&vi(fecur,vcin2j(f#- 
trtcegmte  ti.de  rit.ntipt.  SclI  dictadiieft,mctum  qui 
in  ftipulacioneincciucoic,prBliinii  dutateetiamiii 
ibIadoiie,qu«nonfponRfiiAa ,  icdpcra<llionem 
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purgfr  vim  qux  in  promiflionc  inccruenir..  Nani 
ncqiic  Butoius  ncg.it  fufficfre ,  vc  prior  mctus  du- 
rcrprrfumptiuc.  Puca  fi  quisvrgcatur  cx  inHru- 
mcnto  contra  quod  nulla  poflitoppoQi  cjpceptio» 
velnon  nifiquxdjin  cxccptioncs,  mKrquashxc 
nonfit ,  cuiufinodifiincplcraqueftanitadeinftru- 
mcncis,  vt  vocant.garetigiatis  in  It.ilia,aut  fi  tyran- 
nus  compulcrit  mc  ad  promittcnd  imaliquid  ,  8t 
folutionis  tempore  adluic  tyiannis  duret  j  autfi 
vis  illata  fit  vxon  am.nito  ad  contrahcr.du  n  ,  auc 


tiif^adi  inconrequentiam  pra^cedcntis  ftipulatio- 
r>i<,  cum  metus  coacflionisiir  coa(ftio ,  /.  nouifime. 
•^.^A.qnodfulf.tUtoT.  authir  ,  quaniuis  potucrit  rcus 
nic;i  (e  i'er  cxccjKioncmfivoluillct.  Ncquc  ncccf- 
Iccft  vtin  ("o'ucndo  quoquc  n  juavis,  vclnouus 
r.Ktusii  tciiic^ctit,  <i  omodo  ptarfupponcrcvidc- 
tu':  ."^.ccurfi  is,  cu:n  i.tfticiat  priorem  durare  viin 
ncc puig-itam cHc ant  nutum.  Solacrgo  (ponranca 
foljtioincium  hunc  purgare  potcft ,  idcoquc  pro- 
bsrc  dcbec  is  qui  vuv.  aut  uictuniintulit  fublccucam 
fijillL-  fpor.tc  fokcioncm.  Et  ita accipicnduiu  puto 
qiiodfi.r;p:um  eiliw  itil.l.z.  Cod.iUbut]U£Vtmctufvt 
<<!«/.  cuius  non'l!arcntcntiacftqi!ampIcriqucpu- 
tant,  &Bjr:olus  iiicprobat,  vtnon  fiifiiciat  vim 
vclmctum  probari  iiirciucnifrc  in  ip(a  ftipulationc 
nili  prubctur  criamincciiicniirc  inluluiione.  Sed 
}i.TCpotiiis ,  vt ts  qui  i.im  foluit  quod  p:om:fit  non 
ficctcdcndusvi  aucmecu  coadus  fuide  ad  promic- 
icndum  ,  nifi  probct  eiiam  vi  aut  mctu  adactjm 
iiti(n:ad  loluciidum.  Solutiocnim  non  vi  cxtotta 
fr.cit  vctifimilc,  vt  ncc  m  promitccndo  adhtbica  vi$ 
vllalitvclmeui^.   t.'a.tcrumfiprobet  fc  in  promit- 
icn^opafrUm  cllc  .im  aut  metum ,  fiifHcict  e.i  {>ro- 
baiiovt  icpctcrc  pollit ,  quod  poftca  rolucrit,  li- 
tctwiro^usjfl/c»  /^7  contta  lcntiar,  non  qtufipra:- 
lunKiuiam  lit  in  foliiciinc  quoquc  vim  intciucmf- 
fc:lcd  quia  fu.^iciar  vimaut  metumabinitio  intcr- 
li?nilU-  vc  loiiriopoumodum  (ccuia,  pcr  v:m  quo- 
qucaui  mciumcxada  cneinicllig.icur ,  taiiquam 
quxlcciitafit  m  confcqucntiamvulencc  vcl  racti- 
c.;!o!'r  proininion  s, 9.§  f<dt}iiCil  Pnctorfitpr. 
Ouid  n.(t.  (Mif  It^.  damni  \  Z.  V  SAmt  fenunttav.fi.  De 
(tri.ttn.  iii/tJ?./.  tKfra.  Quinstlor  in  ft^nor .bah .  U^eitrtU 
h.f:s fii;>r.  de  mtr.or.  Un.  urtia &  quarta  Cod.dt  hit  qita  vi 
tmt.uiif.      cutc  C(>ncra:iocxvi  qux  intauencnt  in 
/olutionc  inductcnr  prxfumptio  quod  intcrucneric 
inirftouoquc  pronitflionc  vc  ind.l.  i.  q:u  bocprtbat 
tfilin:e.Co.icod.  Iltficnim  non  fi:  piomilli.mi  con- 
fcquc.uam  folntioiiis  ,  ficiuific  rohiiioin  confc- 
qiicntiatu  promillioi  is  J  fcd  tanqtiam  quidanttce- 
ticis.  Sii>ictiinca  lolut  o  'Cpromiflioaduscotref- 
pcctiu-,  vt cx  vno  a<^^u  facilc dc  alio  prarfuini  polllr, 
tj.uiuuis  ad  rcp;:tcndum  id  quod  pcr  mc  uiuaut 
|v  r  vini  folutiun  cft,  nonfit  ncccncvim  vllam  in 
piOii^inionc  fiucvcrc  fiucptaefumptiuc  iiiccrucnif- 
li- :  fcJ  liilficiat  (blucioncmper  vimcxadam  circ. 
Njiimrqiic  iii  quod  luilcdcbetur  pcr  vim  tamen 
tx^f.cnclu  n  cft,/./';^/.'^!  6.§.  quiittiaat^iKfr.dtTt  mdi:. 
Ec  gcn:TaIitcr  quod  pcr  mctum  aut  pcr  vim  g:- 
(lu.n  cll  tatum  habcti  a  Pr.itorc  nunquam  rpot- 
tct  dtilo  §.ftd  ^iiodPrdtoT ,  cr kg.  fmiulitT  zi.  S.fTitn» 
(odetn  titulo.  Spontancam  eig  i  (blucionemprobari 
ncci.irc  c  ll  foUu.im  nimirum  clT:  picuniam  vlcrb  a 
dcbiioic  t  nun  exadam  pec  acditurcm ,  vt  folutio 


3uid  aliud  faciendum  ,  quod  ipfa  poftea  fcccric 
urante  .idhuc  macrimo:uo  liccccx  longo  uncrual- 
io  arg.l.  I.  S.qua  •Htr.tndatnfr.  Q^ar.rtT.ad  non  dtt.l.ftn. 
pifi.iUfurt.  c.t.  Extr.<jucdmit.(aufiuncl.l.VuUinttU7.§i 
qutdfit(ttm  quibmix(auft.i  pelffio.eat.  Planc  fi  caufii 
mctusfinica  lii  icmporc  ioiucionisomnes  confcii- 
tiunt,  non  poflcfolutioncmrcuocariprzccxtumc- 
kus  prxccdcncis,  quod  &  Rittolas  ad  Ug  ftijutntettt 
docct.  Ncc  pugnat  cum  hac  lcgc  quod  kripcum  cft: 
inlcqucnci ,  fiob  turpcm  cauLim  promifcns  Ticic» 
pollc  quidcmtc  fipctat,  eumdolivcl  in  fadlum  cx- 
ccptionc  fummoucre,  fcd  tameii  fi  foluens  non  pofi 
fc  tc  repecetc  .  quod  ita  accipiendum  cft  etiamli 
Ipontc  lolucns  vt  diccmus :  ALud  cnim  cft  pcr  virrt 
promittcrc  aliquid ,  aliu  J  vcrb  ob  turpcm  c.nufami 
l'otcll  liquidcm  aliquid  proinitti  pcr  vim  ,  cciant 
quod  honcftam  caulam  habeac ,  puca  fi  quis  coga- 
turpcr  vim  vr  dotcm  muhcri  conftituat.aut  vt  qiiod 
dcbc:  loluat/.  «9»f^yjKg«/tf  196.  tltrtgut.tur.  CiV.tI 
quiJpromilTum  cftcb  turpcm  caiilam,  fccutalb- 
liitioquancumlibcclpontanca  non  purgatturpitu» 
diiicui ,  quomodo  vim  purgat  ciim  promiiTi.inciit 
nihd  tuipcm  facit,  nifiqubd  pcr  vim  cxtortafiLi 
Idcbquc  fiiblaia  proxima  caula  ftipulationis  quad 
propccr  c.vccptioncm  inani5clTct,priftinacai.'.fa  fu- 
pcrcft,  id  cft  lurpitudo  qux  impcdit  rcpccitioncm^' 
vt  Vinhisinl.fdj.  ratiocinntur.  Atcunialiquidob 
honcftam  caufam  piomifnim  cft,  licci  adhibica  vi 
vcl  inctu  facic  fpontanca  folutio  ,  vt  prior  yis  mc- 
liifvc  purgctur,  nccproindc  caufa  repeccnJi  vllx 
amphiiv  fuperfit.  Ncc  funt  ifta  coofundenda.quo- 
modoAb  Accurfio& BarcoIo4J/c^<m/<fHra/(m  con- 
f"  induntur.  Etfi  cn  im  turpitct  facit  qui  vim  aut  mc- 
tuminfcrt,  nonidcb  umcn  ftipulatur  obcurpcnl 
cau(*.mi ,  nifiaddas  hiiflcrvim  adhibitam,  velmc- 
tum,  foriaflc  ad  hoc,  vt  promittcrcs  tc  datururU 
cciiium  ad  vim  alicui  facicndam,  vcl  adhomici* 
diuin  autlacrilcgiiimcommittcndum ,  autquida.' 
liudlimile,  quo  tamen  ca^u  turpicudoeft  cxpar- 
tc  tantiimftipulantis ,  nonctiam  exparte  promit- 
tcnns,  qui  vini  pafljs  eft.  Ciimtamcn  Paulus  iil 
Uge  fequenti  cum  cafiira  tra^ct  quo  ex  partc  vtriuC- 
qiic  vcrfccur  turpuudo.  lanicrgo  adPauhim  vej 
niamus. 


8.  PAVtvslibroj.  C^uxftioiium. 


ob  tarpcm caufam  promirerisTitio  :  quamuis,  fipetat,  cxceptionc doli 
^mali,  vcl  infaiStumfummoucreeum  poflis :  tamcn,  fi  folucris,  non  poflc! 
tercpctcre  ?  quoniam  fublata  proximacaufa  flipulationis,  quxproptercxcc- 
ptioncm  ii  inisc(rct,priftinacau(a,  ideft,  turpitudo,  fupereflet : porro autcixt 
iiQc  danti  Sc  accipientis  turpis  caufifit,  pollcfforcm  potiorcm  efle,  ficidc^ 
fepctitiori -m  ceflarc ,  tamctficxftipulationcfolutumfit* 
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e%vi(.i  {lipulationistlh  imclligmda cfl.qtixadhiKi* 
J^L&  AtKyUm%t  t.-i  fr.it  ob  hoc  ipni-n,  vt  ftipuIatiofirrct,puravi5  - 

Vcinictus>quurnu.^o  maic  Azo  apud  Accutiiut&  / 
RAt.  Dv  B.  Isq>ii  exccptionc  pcrpetnattttttt  ititerptetatur,(ediilapotiu$,qucflbllaetiimviad- 
lilityfilbliilttpoteArepctcrcdumniodofauorabi-  hibita  iuAam  plcnamqvic  faccret  ftipulaooiwtn, 
lis  exccptio  fic ,  non odiofa \.<\m txctphenm  ^o.i»p.  quam  alioqui  vacium  Hc  inanem  eflc oporteret f.i. 
tttffx.  Parum  cnim  rc.^crt  an  quis  nihil  ipfoiiue  iMruiufr.dtitlimi^txaft.l.titmtmm7.tutiS.§.vllJ. 
debeat,ancx:rpncncal!quatutiisfit  .perqiuma-  frMd,iHfr.<U mKMt.lr.iniscmrn  & vacua eft  ilipuk- 
^rcmpollit  r.;r.-.:".nieic/.  mhilinttrcjt  tu.  dertfftt.  tio,q^ia;  caufamnullam  habct,  licctin  ca  vi5i  rcr- 
jer.Atqui  li  ob  tu.pcm  ciulam  nromilcris  Titio.ct-  ucnerit,&  vicifllm  null.i  quoquc  vi  uitctucmcnte, 
iamquxcxpartetuaturpisiu,h.;bcscxccptionein  non  comtnut  ciufam  a:u]u.im ,  eamquc  rurpem 
doii.aut  i  1  fiilH,  de  cjua  poftcriorc  nc;no  d.ibicat,  haberepotcft  flipuI.Ttio.In  ciuiiicmiror  imcrprctes 
quio  oriiola  non  iic,  quamuis  dc  doli  cxceptione    nolhos  omncs  hallucuuios  elic  ,&  proximam  (ti- 

pleiiquevurgocoiitiilcntianc,vcfciit>fimu5«il4W  .  pulationM  cau^am  intellcxiile  vim  ad  hoc  adhiU- 
ptlAtrtj  fupT.tit proy:.  Ergofi  poflcJ  lulucrisjpotcs  rAm,vtprom!fr()rpcrftipu!.irioncmobIigarctur.Fa- 

niliilomiuusrcpccctc.DEc.Qjodptomilluineilob  tcoc  quod  doccc  Accuriius  efTe  harc  uia  diuerla, 

turpemcaafaminquaturpituiioTcrietarietiamcx  .  qoaeinhaiufinodi  llipulaiioneinieraenitmt,  cw- 

|"attcaccipicntis,non  minus  quam cx  partc  dantis,  um.flipulirioncai, &  (■^lurionem:  c.auft  n  clL-  an- 

ficuti  non  folutum  peti  non  potcfl  ob  cxceprio-  tctiorcm  (hpuUtione, &  Aipulatioucni foluuone, 

nem.quxadtierfiua^tem  compcrit,&  quz  czi-  fed  nego,quod  idemaddit,folationrm  (ponte&- 

pihisagentiiperibnazflimari  dcbcc,  vc  in  l.mititi  6lamtultetecffc(^lumprim.e,autp<itius,vtloqui 

.  ^^.S  vtttrMnm  infr.dtttflm.  mi/jr.  ita  folutum  rcpcti  debuit,proximxcaufc(Upulationis,iiieft,vtiUein« 

ncqiiit ,  quuniam  fublata  caufa  Hipalationis ,  qu«  terpietarur .  exccptionem  qux  occjiiione  illius  pri- 

propcerexceptioneminanis circt,(iexea  r:  rcar,  mzcaufxdabatur^ncgopioximamcauiamftipnla- 

piiflina  &  antiquior  caufa,  id  cft,turpic'.:do  iupcr-  tionis  efte  vim ,  vcl  inecum ,  nego  de  exccpiione' 

cncc,vc  Paulushiccatiocinacunquomodoalias  Vl-  mctusintetiigi  pofle  vcrbailia)2^«/:4(iMjr  fM^«^rr 

pianus  fcribir ,  fublata  caufa  obhgarionis  ibpentile  txetptmem  indnit tfftt  quomodo  intelligi  necciTari^ 

caufanipict.iti.siuf/'ccic /.'r);nM5i.  <r,;Mff/f*riii/ri/if,  dcbcrent  fccundum  interpretationciii  Acciirfij, 

prox.  Conflat  autcm,  quotics  &:  d.intis  &accipicn-  fcd  dc  cxccptionc  doli  vcl  in  f^ikiim ,  de  qua  di- 

tiscau&turpiseftt  poircHbtcm  eirc  pociorcm  /.}.  dumcfl  paulio3ntd:negodeniqaevctbaiiU  ifut' 

fupr.boc  tit.l.i.  C.tod.!.v!t.iffr.dt  condi!i.Jif>.(4uf.  l.  ctim  num  fubljitd  proxim*  caufd  flipuljtfotiis  fic  .icciiu  dc- 

fdrdtlUlnM  i^A^  rt^ul.  lur.  l  procurdtor  ^.infrMd»U  bcrc,quali  dcligncnc  cauUtn  flipulacionis,  nc  qui- 

mificiiMlpr.vbiaddiraracccptam  ciupicetpeconiam  dcmcamquximpediat,iie  ahoquivacua&iainifl 

iuftius  pencs  cum  cfle  qoi  dcceptiiscfl  ,  quam  pe-  fn  flipulatio.frdaccipicnda  cflc  dicode  ftipulatio- 

neseumquidcccpic.  Eigoveiumcft  inpropoliu  ncipfa.quarcaufacltlolutionis.&dixiflcPaulum 

fpn:ic  ,  cum  vc  pontmtt5,turpitudo  cx  vtcaone  cMpim  fiipulfitionii  pro  (fipnlationt  qucmadmodum 

piitc  intcrucnefit,celIarecondiclioncm.Aiquc  nic  &  Vlpianusi^^R/^m  ebliyiio>;ii  yu^  oijli^.ttiontin  fpc- 

f)  llogifinus  cft ,  quo  vpico  M^^bjec  lcx  condudi-  cici(.|.Mtdicri.rirfli  it  }t.i»fr.tu.frox.cil  cmm  foiutio» 

tur ,  cx  quo  a^>paret|ibo  c^;«afum  hfc  cradari  niscaofi ftipalatio •  cumnon «fiointe necalia  dc 

qnoturpitftdp  <ex  pattc  accipicntis  camum  verlc-  caufafoluatpromiflbr  ,  qua:n  quia  pcr  nipiil.itiu-. 

tur.vt  mal^  putat  Accarli(is,puta,inquit, vt rcm  ii-  ncm  obligatus  fuit .  vc  cx  ipfa  obligationis  diftini- 

bi  commodatamrcfttiuat,  vel  futtumaatiniaiiam  rionc  apparct  quara  pon  tfif/?i».i»Ti»Jf«|^.  Scn* 
nonfcdatqaaiiprincipimn  lci;is  traclct  de  TOO  ^liiiiuquePaulieft,fjblatavi  ftipulacionis,pcrcx- 

caHi^finis auccm  dc  alio.  Scd quo  vcrfccurex vcra-  cepcionemdoli vel  intadum,  quxad  lerfus agen- 

qucpartc  tuipitudo  ,  vt  vcrba  lcgispoflrcmapro-  tcmex  ftipuladbncobucipotuiircc.folcrcquidcm 
teitaiecproindcaccommodatuln  cflcxemplum»  ^  ideocompeteteiepctitioncm  exr^.ii.  fmcxdptw.' 

quod  Accurfius&Birtoliis.idfciuiu,dcco  qiii  pcr  ntm  j^^-.irfr  iir.prox.  quafi  folutum(it,n.il!aprxce- 

^^irocoinpulitmc adaliqiudpromittcndum.  Qup-  dcntc ii;p  lanontLquidcnimtclertannullaftipu- 

idesetitre  aliquid  pet  vim  gcftara  fliit ,  nunquam  lario  prxccfTerit^an  cahs  quae  peff  exoeptioncm  eli- 

iicri  potcfl  ,  vt  cxpacceillius  qui  vim  .autmecum  di  poflit?  1  Scd  'U  propoliro  ,  ramcnnon  idcm  Jici  ' 

pautut  ,aliqua  tarpitudu  intcrucniat,  fed  tantum  pollc,  quoniam  lublata  caula  ptoxima  rctciuionw, 

cx  patteeius,qaivim80tmeramiAferi,qaaTe&in  deqaclblaticondidioncm  impediredcbui(Ier,ii 

«o  qui  vim  aut  metum  paflus  t  lt  ad  pio  nittcn-  null.icxccptio  flipul.itioni  obiici  potuillct.fupercft 

dam>iipoftcalblueht,dilUpguimujan  l^ontcfol-  caulatuipicudinis,qua:impcdicrcpcciuoncm.  Ha- 

'lietit,an  coaftiu  9eexaAat ,  ac  non  iimiliter  in eo  bctergo  poflcfTor  retentionem  ex  cau  fa  turpitudi- 

quiobturpcm  .diqiwm caufampromiiTc.  Sponti-  ms,  qui  imlljni  h.tbcrcpoflrccx  c.iufi  Oipu  atio- 
^nea  namquc  folurio  rulam  vim  &  metum  pr2cc-  ^  nis,nccadtciu pcrtinct,quodex  cauiAllwiilarionis 
dentem  purgat  j»^n  etiam  tutpicudinem  aliam  ^  (blantmfbic  Vcproindecefintccaulattjpalatto- 

ijuamlibcr,vt  diximus  adlcgcm  ftipcriorcm.cx  illa  nis  nihil  iam  fiip-Tcfrc  \ ide.itur ,  qtiod dcoeacini- 

i p ( i  lc<>c,  iuf:cl.l  i.cM  bit qtut  vimttiifrt  caaf.  non ad-  pcdirc  coodidioncm.  Hic  enim  lenliu cft  poilie- 

«io  cuiu  Accuriio  nifiActrrimm  tmr  inttnmM ,  vd  roonnn  veibonim  huius  icgisMMc^cir fifuUiium 
'$MklimdtatiitxLqtticor^ra^.CJtiilctff»llHpt.  fctti-  -/UiMllMjGrqwbttt  VCtbisinfiuuat  Paulu';  ratioriem 

jicccnimillaexccptio  ad  catantiim.qu^nonnatu-  dubitandicx  cojpetitam  ,  quddnonpunit  negati 

xa,&per  i'c  turpia  iunc ,  in  quibus  ctrate  auidccipi  fadlam clle foturioncm  ex  ftipulationc ,  ac  proinde 

Wmopotcft,  K^ob  id  tantum  qu^dfint  contta  £>lotBmfuincindcbicum,  quianon  dicicur  dcbi* 

mandaca&conflitutioncs  Princ!_um,qiiasanrfci-'  rtim,  quod  vcl  cx  inutili  velcx  inani  ftipulatione 

ae  auc  iatcrp<C|||Si,4^  cxcqui  qu;oinodo  oportct,  folutum  cft.  Quidni  crgorepctctur filccin  pcr  con- 

^onitt cji^  plMlbtni  cfti  Nccioiiwn pcosiBM  di^oacmmdcbiticxr^.d>tfi»m9<iNMyifinon 

■  •--7*,-;'5»sV.J^-.  "  -  poilic 
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^oflit  percondifbionetn  cl>  tnfpem  caufamjCsuia  quirari  natirali.ctqiitpotiffiiiHtRtfftintaitttriMnH 

cnim  (^k'  nccc<!i:asfolucn(iinnn  tiirpitudo  fuit,  ftd  rdijoblig,it''o  l.Stnhum 4Ht  Psmphdum^^S.  rtturtlit 

ftipnlatio  ,n.tm  rc fpondcndum  ell ,  foJuiioncra  iw/r.rf^/i/W  jScdq  .lanuiltocflctturpiusdarepro- 

quidem  Et<Sbm  efll-cx  ftipulAtione  ,  «jaclt  non  pwr lllfpitttiiineni  «  (^nxex  pancqttoqucagcntiA 

proiiiis  inurilis ,  fa  tciu  iiunis  fuic ,  prop'rr  cxcc-  vcrf.rcfur,  concli<f>ionciu  folutici  qui communetn 

prionem  duli  vcl  in ladlum:icd  iuiic ilipuUtioniA-  tucpitudincm  aiicgaic  non  pollcc >quin pfopriain 

Ath  inelle  tQrpitudinem  ex  vtraquc  parte » Tt noa  aregaivt.  idcoque  nemine  vilente  agere  ee  condK> 

pcdit  turpitudf)  d  ftipuI.Tcione  (c  p  uaii ,  it.t  vt  non  ccre,ncccn"conin:no'  (l.id  qiuid  fdluttira  fuit  ,rc- 

magis  veium  iit.(blutuin  fuiilw  ex  inani  Ih^ulatio-  nianeiepcnes poilidcmcm.uculione  magis,qaam 

Re.qtpmibltiiiim  fiiifle ex  tntpi , non  enim  fienc  ittre.TCplttribos  docutmnsad/.}./Sifr.  Aw Muir^.i.i« 

exccptiodoli  velinfaclum  ,in.i;u  ai  rcddit  (lipula-  if!/r.</«r»ttM. Ohiicir  li  itolux,  r,.olMtumantc  oti^nwl 

rionem^itafacitcafflhoncilam,  quxab  iiiiuo  lur-  cilcrcAitacnduin  cx  l^fiqiaiififiuiditm  T.Cti.giltg^ 

pis  («tit:jm& ter^tttipitudo ilht  ett, qacpromiflbri  hH itfifMk.  F.i go  non  ellc  aadiendum  cum ,  qui 

ctac  cxcrptioncm  ,  Aipulatio  iiqui  jcm  aiftionem  vtm  intuht,  (i  aducrttisagrntemcAioiieqaadtne* 

ptxbcc  Ibpulatori  .turpitiidoautemcxccptioncm  tus  caufa  ,  velicobticcic  cxcrprio  cm  fponraneat 

promiirori,&quidcmdoHvelin  &dum,qux  fub-  lulutionis  £c  rcfpondc:  ^huJ  ci!c,(i  quis..g.itintcr- 

ndiaria  eft  exccptionis  doIil4.$.«4!N'  rfus  nfr.  i«  dtli  diSto  ant  «lio  femcd>o  r.-cuf^etand^pofleifioiiiM* 

fv«/;m<pf.qoiadolofacitquicxturpi  liipajatione  liudveiofi  aclionequod  mctus  cauia ,  nec  minut 

aiiquidcon(cqnivelit,&contta  p  iblicara  hone-  intcrha:cd  lurc,']U2m)ntcr  vunabbtiuamautet* 

fiatemwx  ftipulatione,inqnam,non  qnfmrpem  il-  paliiuam,v i  ipil-  loquttnr;&  compallttum qa; ha« 

lam  cau(Tim  vctbiscxprrfli^  conti  iratp^fncralircr  bet  conlv-nfuiii  1?«:  volnntntcm  ,  hcetcoav^,-!r.vcius 

cnimtalcs  llip.il.iciu  ics  ij)(oiuic  nullais  niomcnii  qui  vimpaiitu[^yim«/wr  ]i.$.y/r.yti^.jQiiMiMKf.(4fr/. 

ftnc,vt  proincic  agi  cx  ii^  non  poilir,    conrcquen-  Sed  panimaccamnKxlatcad  hanc  legem  tn  qaa,  vc 

tcrad  cjs  tlidcnin.  nulbdr  cxccptio  ncccfl.iria /.  di»iinus,nnn  tradlaturdeadionc  quod mctuscau» 

gfitiuUiir  li.O" [('i  ffi -de  wir.eW/j.JtcdqinCjnulla  la.necdefolutionc  pcrTiinextotu,fcd  deitipala- 

cxpreila  causa ,  ai tamcn  fai^a  iit  ob  tiirpem  can-  tione  ob  tarpem  caufim  interpolica,ex qoa Mlocid 

famquj:iccundalongcquc  vctior  naitoli  .iJ  hanc  pollca  (^.  ontc  fccutafir.  Drhs-rratqiic  potiiisficri 

legemuiicrprctatioelt.  vt  Accu  liuraiioArumad-  hxcobiciflioadlcgcin  prxccdcnicm,in  quaagitut 

oerliis  vltntmontanof  defendat.Exprelh  enim  no-  de  ridnt  one  exxfta  ex  ftipnlacione ,  qux  per  vim 

ccn:  qux  non  cxprcira  non  noccnt  vt  habct  iutii  fucrat  cxtorta ,  iicut     alia  obici5):io  quam  addic 

regu!a,quomodu  ctjam  in  rcntcntiisfulemiu  di-  I}.irco!uscx/.^(^4X.j^«|MiiMr4«|/Ivbiexcoqoo<i 

iliDgueie  cam qttaertraas  an iplb  ittre  ceneant.c&m  qu i s  rc cip :c  preeiara  rei  pex  vMi iMndicic  r non  ca^ 

peccRoiem  tacr  fimr &  contrarigorcm  auc  potius  mcn  purgjcur  vis aut  mcnis^<pnuniire vocac turpi- 

vigorcm iuris^vcappeUatiab  iis necellc  ilc ,  ao  vcr6  tudinera ,  quail  vero  de eactttpitudine  Paulos  mc 

etiim  line  appellanone  refdndaatur ,  vtnim  errti-  loquatar,quod el^  ridiciilam.vc  1  iprd  oftendimus: 

rciii  cxpcciiumcontincancan  nonexprcilttm  Ifi  eodcmpci-tinct ,  quodidemBatcolasqttziic»4]nte 

exprtjiim  19. jffy  de  a^ftfUt.  Nihil  cnim  vctat  llipula-  dcbcac probarciAn illc  qui repctit , quod  tempore 

donem ,  milia  cciam  caufa  expreira  fieti ,  0c  ex  ea  folutionis  turpiiudo  fubeilet ,an  iile  qui  conueni- 

«ompcteteaSionemipfoiiire  /.  i.f.cnudtdolimA  nirqu6dnonfubeflcc}Inqttaqn^ftioiiediftingttit» 

exctpt.  Si  t.imen  nipulationt  inelfc ,  ac  ftibcdc  can-  an  ador  fandct  fuam  intentioncm  ex  tnnntudine 

iomaliquara  tutpcra  ,  qux  non  tantiun  pra:bcat  abhibitamcontraducxpartcadueriarijjicdquam 

promiflori  excrptionem  doli ,  ii  ex  ea  (lii  u!..r:one  adutrlarius  idi^mque  retts  dlcat  rublatam  ede  pcr 

co-.ucniatur:  quodconringcret ,  li  Hipulau  i  tjcin  /pontane.T.Ti  folutioncm ,  aucpcr  fiibdcutamiari* 

e(rciiinccau{a<(.^.(i}T«.Sedeiiamibpulatoriretcn-  habitiuncm,vtcocafu  rcusprobarcdcbcat,eXfifw 

tioncm,fi  ptomtflbmm  ftoitusfuerit ,  vc  ei  ftilue-  /iipfr W(Mr.ArMMratf. An ver&adoHiMHiet  him 

rir,(Iuc  fponte.iiuc co.i£lus,ornif!a  per  crr  rem  for-  incentioncm  ex  rnrpirndine^qn*  interuenerit  non 

aiit  inipciiciam  cxccpcionc  doli  vcl  in  fjdtum  tcmpotcaihis  cclcbiati ,  contra  quem  vcnit ,  fcd 

qiiam  opponcrc  potui(rct,qno  j  enim  nttlla,neqae  temporeliiteriori.vt  puta,  ii  quis  dicac  fc  promiflf» 

honcila,  ncquccurpis  ca'.i(,:ftipuIarion  scft,exce-  fcpcr  vim  &foluifIc  vchoccafu  nonfufhciat.pro- 

ptioncm doli  vcl  in  fai^um  trbucte  proraillaii|>o-  bare  vim  iiiterucniilc  temport contra£hjs,  nifi  pto^ 

lefkatqnodcaiiiaqaxlabeiltarpisfit,  pnebecec*  beturintemenifleettt^teO^I^NAt  folotiotttsekl^. 

iam  ftipulatori  ictentioncm  non  quali  ct  fttpula-  C»i-(]uodintt.C4tif.  quali  hxc  iitilliut  loci  (Intcnria» 

oonetnrpi nafcacurobligacioa  iqua  naTuralisi  qute  quod  iimilitcc anebis  cciucatum cHad  lcgcm  iiii^ 

pifKc  paiece  iatietetKioiiis£rcpugnac  cnim  hoc  c-  pcriorem.  H 

9.lAiitiiko5.adPlatttiuin. 

SI  vcfli(ncnt.i  vtenda  tibi  commodauero ,  deindepretium ,  vtredperem,  de* 
diirem :  condidione  me  rctf^^adurum ,  rerponnimeft.  qoamuis  eoim  pro. 
pter  icm  datum  fu,&  cada  fecuca  (lctameii  tu  r  piter  datum  eft. 

&  caul*am ,  nec  turfus  quin  res  illa  &  caufa  lccuta 

^dl.^SiveJBme0tMV^jM.  fit ,  eAm  ponamus  re vcftimenta  mihi  reddidiA^ 

crgo  cnrdtdioni  fnifn^  pccunix  loc  us  <  (!c  non  po- 

R AT.D VB. Si  cum  vcftimenta tibi vtenda  com-  tcli.Ttff  itt  (u^r.dctordui.cAuf.il4t.{*uf,Kn(t>.ut.  Dec. 

aiadafIein,dederimribtptedttm,Tcearcciperem,  Qai  pccuniamsicdpiivvtid  (aciar.quoderiam  naU 

ttgaaiicmpocefk  qiiinpeciioiam  deilctimobieni  ladatapecdniagncitexo&dofiio  Actotefaoctt 
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d^etet^tutpiteraccipic,  vclobhoc  ipf  im  quod 
Kdptendopccaniaindcmonftrat,  nonalitci  fc  fa> 
Aanim  fui(K,  potennorcDiin  efle  deber  per  (e  tm- 
choritas  lcgum ,  quani  vt  pecunix  adminicalo  ali- 
quo  indig^at :  atqain  is  qui  commodatum  accepir» 
ad  hoc  obligatus  cft  Sc  nacurali  &  duili  iute ,  vt 
commodatum  finico  vfa  tcddat  coimiiodttoii»  *- 
lioqui  pcrBdic.id  eft,fiderr3ptxcrimcn  incurric, 
tcnctiitquc  co  nominc  qtianci  adlor  in  litcmiura- 
<ierit/.}.jf.iR  btt'tnfT.C9mm94.LUiifaiiftm%ii4f'^ 
ptfa.  Ergo  tiupircr  pcciiniam  acdpit ,  qni  accipis  a 
ine,vt  tcddas  miiii  commodatum ,  (icut  6c  qui  ac- 
cipir,nc  furtam,aut  homicidium ,  aut  aliud  raalcfi- 
c'nin)f:ichtl.i.^.vlt.&l.i.fupr  hoc  f/f.Proindc  quam- 
msnonpoiHtiocuscnccondidioni  ,  ob  cauiam 
daricauunon(eaita,de  qua  didumcftinrir.^» 
ffifaf^.compctittamcn  condic^io  nh  turpem  cau» 
£ua  t  quia  turpitudohic  nulla  veiiitui  ex  parte 
dantis ,  ied  ex  parte  ibltus  accipteniis;  Qapinodo 
Accudius  vcrb.i  ill.i  tamcn  turpittr  ddtnm  tjl  beni 
intcrpictatuc ,  vt  i<tf«i»  Pauius  dixetic  pto  Mcctftum* 
Nec  adfem  peninet,  qaod  ad  lepetemtam  bie  pe- 
ciini.imeiiam  adlio  conpctic  cx  contraiflu  qui& 
z)omiaatiiseft,&  bonx  fidci  vt  conflac  ex  i.frax.& 
l\jm^M(kl&wu&mtft.l.fitut»r^Ytt!friittvtL&rM' 
imC^A  NoacnimpoteftcafaimpedttectMi- 
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diAionem ,nc  alioqui  cueniat,  vt  dctcrloris  condi» 
dtmis  iit  contiadus ,  qui  bonxfidei  cft ,  ob  id  fo- 
Inm  qu6d  fit  boncfidei ;  oam&  fimiliier  vide- 
mus  a(5bionem  pcclcriptis  verbis  ,  qux  nafci  folcc 
cx  pado  incontinentiappofito,poft  concnAum 
Ihidi  incis/.vfrim.Gid.dbm.pmiMl././?  diwiiHiS^ 
fMfBt^*9tA»tip*H^pMfJlttiM  #0X1«  CmL  dnlMMf» 
competere  cciam  cx  pado  appoilco  in  concrafta 
bonx  fidei  l.i.  Cod. dt p*£l.wi.  tmpt,&  vendtt.  licec  a- 
Aio  quoquc  cx  contraAtt  ip(b  hoc  cafu  compe- 
tat.vt  cadcm  lcx  ait.  ?taqueexplodendi  funt ,  qai 
apud  Accuriiumdcfcndunt  intclligcndam  elTele- 
gemliancnondeverocommodaco ,  fed  de  preca'* 
rio,cx  quo  ciuilis  aiflio  nuUa  nafcitur  /,  tntetdtHum 
i^injrjefrtuir,  £ft  igicurfcparanda  hacpaitc  con- 
di^oob  caafamdaiicauU  nonfecuta,  dcondi' 
diooeob  turpem  cauutm  ,  vtbcnc  notat  Accur- 
fitts.  Namprior  iiJa  condidio  nunquam  poieft 
concutrcre  cum  adione  bonc  fidei ,  cAmnaTca» 
nircx  contradluinnominato ,  contr.idusautemo- 
moes  innominati  iintftcii2i  miis:  at  condi^ioob 
rarpem  caolam  fadle  poceft  concarrere  coro  a- 
dbonc  boni  fidci ,  quia  non  cft  cx  bona  fiJc ,  vt 
quicquam  fiat  tuipitcr  va»n»n  rtmKturdndi  tu 
i.fiddsUfitntinffi  Itg.cnim-^.fdrtgrtfh»  fbim 


I  f  Si  ob  xem  locatam  tibi ,  vel  venditam  te ,  vel  man<lauiii»vt  red Jeref, 
pecuniam  acccperis :  habcbo  tecumexiocato,  vcl  vendito ,  vel  mandati  aCkio- 
Aem.qubd  ri,vc  id,quodex  te{lamerito,vel  ex  flipulatu  dcbebas,redderes  mihi, 
pecuniam  tibi  dederim :  condi^tio  dumtazatpecunucdatae  eo  nomineeiit.i- 
dcm<i\ic  &  Pomponiusfcribic. 

niam  ea  ratimie  concraAns  conftitucretur  irncu^ 
'  .Ji  $J«5i4f  mi.'  ftmfiBJ.uuiuUaMte.  Arqueitain  connradibtt» 

qunqae  nominacislocuspoenircntiz  inducerecur, 
Rat. dvb.  £x concraiftttbonxfideinunqaam  quodellecconcraianssegulam Lfaut^. CtdMtLUg. 
•d  hocagitui ,  vt  quod  ab  vno  cx  concraftibus  al-  &  4St$n,  PoftcrioKVcro  cafii  competit  non  ib* 
tcri datum eft reddatur,fcd vc ni fiac.quod promif-  lum condidlio ob lurpcm caufam dt^t  Li.^.i.  fupr, 
fumcft  ,  quodquc  fieridebuit ,  idquodtncereft  fcdetiama(^iobonzfidcicxcontradhiipfo,quo* 
ptxAetutlJ4i(«ndi(ionti^.C»d.dert^iii.f0iJ^.  Er-  niam  pecunia  illa  oonexconctadadattfiiit,  fisd 
go  fiob  rcm  locatam  tibi ,  vel  a  ce  vcndiram  ,  vel  poiius  conrraipfurn  contratflum  ,  ci  quo  przftsro 
snandacam ,  vc  rcddcres  pe«.uniamacccperi$ ,  non  mihi.&rcddeic  vltro  remdebueras,cuiu$rcdden- 
^beo  habete  concca  te  ez  locato  tcI  ex  vendi-  dz  aut  pczftandz  graria  ,  pecwiiam  habere  a  ro» 
tovclmandatiaftionem,vtreddaspecuni:uTi,ffd  perinfigncm  pcrfid  im  ,  Sc  conrra  bonam fidcm 
tt  pixftcs  mihi  quanu  mea  intercft  ,  przlcnim  voiu!ili,pori6quod  concrabonam  iidema  mcac- 
ciim  fipccnniam  quam  dedi  habere  malim , con*  oepifti ,  hocabs  rc  mihi  reddi  bonom  &  zquuni 
dicerc  illam  pofllm.  Siccnim  liic§.  retftc  ab  Ac«  c(t,id  eft.cx  bona  fide,  fummaquc  zquicate.  Pro- 
curfio  ,  cxteiifque  omnibus  accipicur ,  vc in  mea  inde  vcnitcaprxftado  in  aftionembonxfidei  ,fi« 
poceftate  fit  agere  ad  rcpetitionem  pecuniz ,  vel  coc  8t  occera  omnia ,  qas  fiinc  ex  bcma  fidb ,  9c 
MdHone  bonz  ridci  cx  contraclu  ,  vcl  condiiflio-  €[w\t.xicdtli.l.vUim.'wfiH.l  Isntftitt^yi.ttifr.dtfofttJM 
nequxilridliiurisaAioeil.vthic/.  cum  ioiuole-  mft9iu^.vUm.Lh»n*fidtt\o.dtM&i»n,tmft.etivaA* 

5isconfenciat,vbidatarettamcondrAiocommo>  la.deqaibmnequeadhtm,noquecogitatttmvid6- 
atoti  ad  icpcticioncm  pccunix  dati ,  vt  coir.mo-  ri  potcft ,  inquit  .Accurnus  cx  l.in  btntfidti-; .  'tnfr.if 
datum  teddeiccuc » oaamuis  co  nomme  compeuc  M  quti  urt,  l»e.&^.u  ln^tt.ie»kUg.  fu  ^ruth  ex  centr, 
etiam  aAiocomfflodati,  qme  boncfidetcft,ficnt  mfaim.  nec  tamen  ea  res  impedit  eondiAioncm 
lcaAiodepoftti  in  fpccie  L  rit'tm.ii^Hif^,inB.L  obtuipem  caufam  ,  quz  liccc  ftcicl:i  iuris  fityatn* 
i^f.ufnfrimtitit.  Oac.  MulctUBincereft,anre-  mencxxquitatccA.vc&cztcrxcondiidionesom- 
petere  quis  velicafiione  botue  fidei  illud  ipfum,  nes, eoquc  magis, quod  xquitau  iuris  nihil  tacn 
^uod  CK  «oiitcadlu  dcdtt ,  an  vero  quid  aliud  ndncifiitttrqndmtiiipitiidoi  piopterprimam  iuiis 
quod  extracontta^m  ,  &  ex  poltfaAo  dederit,  ptzceptum  ,quod in  eo condftic,  vc honcfic  viua- 
vc contradus fidcs qoz graris implcri  dcboerac , ab  mus /.  uftitui  lo. /.  ufi^r.dtinfitt.  &  iur.  Vndc  eft, 
ee qui  accepictmpleietui ,  priote  cafii,naDqnam  qiiod  poblicamhoneftatero oflFcndi  nullo  cafu  iua 
aftiobonzfiHei  daturad  icpetitionem  , cxtra  ca-  roftrum pannK/./<»»/>fri«  comutxilmtliiu  ^i.ttfr.dt 
^imi.<Mn/i6.  CHMfnS.  au,tii^,& mitt,({iio-   ritMftJ.f(mftr  ip^ju»U.Un9n»mtu  i^^.dtriguLtMT. 
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Ergo  qiicmadniocium (olcmus  diccrc,cxccptioncs  natufcoMfuUum TrtbcUiattttm itiihA  auccm  tcilacoi  di« 

doupa^i&aliasomnes,  qui.i('unt  omnescxc-  xit,neqtteco^'taaicdeeocatti,quo lcgataaiit,vel 

quitatCjincflcipfoiiuv  bonx  iuJci  utdiciis/.    irtfr*  fidcicomminp.i  :»!?  pccnniam  hcrcdidarcc  adlcga- 

itT^itni.vtJtdit.l.ftdfi'td(o  iA.infr.fctut  nnirm.l.  bmuf-  tuin  ^ vcl  fidcicommiiTutn conicqucndum ,  &  idco 

fR»tfiS4  $.  i]uifertam^tig4t.t.  adcoqucaiSionesde  noirppceftaAioexteftatnencoportigiadhancpe- . 

dolo  L& c!(g.:n:cT  y.i,:pr:r.cip  fupr.  dtdolol.fihoiKmtm  ciini.ini  rcpcccmlam,  ficuti  iiccad  aliud  quicqiiam 

'j.^.uinfr.dtftfit.  ita  diccndum  cfl .  quod  pauci  ob-  quod  leg.uo  vcl  fidcicoinmiilo  non  condneaturt 

tcnupt.eriam oon^tAidiies adtaenCKias,id  eft,  non  &  hoc  ell ,  quod diciraus ,  a6Uonem  aliquam  (bi. 

cx  cpnccadbi  ip(o  dcrcendelitek » -^d  ex  h&.o  ati-  dam  ef£c  Sc  flucli  iu  is ,  non  pode  (cOioec  excendi 

^oextrinfcco ,  quod  ccncra  bdnam  iidem  fupcc-  ad  aliud  qnicquam  cxtiiniecum ,  &  in conciadhra 

tteBericiifdem  bonx  Rdei  iudicfisincflc,  vcquod  Vdin  tcftamcnto non compceheriini  Nam qucm« 

tiirpiccr  Sc  contra bonam  (idcm  fadlumeftzqoica-  admodumqiiicquidadftdngsndf  obhgatonisefl^' 

tc  ipiuis  iudicij  ,qi  od  bonar  (ideicft,  vintlfccturi  idnifipalam  vcrbiscx|  rimatur,proomilIbhabcn- 

Qucd  in  contcactibus  ftn<5li  iurisdiucrfumeft,iii  dumcfti.^nn^u^i^i;.  dt  vtrborumtbltg/ttituib.iaLnc» 

quib<is  ncc  doiUs  ipfe  vindicari  potcll ,  nifi  jpcr  op-  quc  cx  ceflamcntoagi  poieft,  ni(I  ad  idipfum  quocl 

pofirain  do!i c^ccj  tioncn-.  §.  iubentfidti  Injlit.ded-  lcgacumvcllidcicommilTum  cft,nc  alio<^ui!icue* 

^i»iB.itc.iiqucin  arburaius  Lfum^tm^S.fupride  rti.  nuc,  vcinrcteftatotis  iibcraliorcsfimusipio  icfta-^ 

fiB£ut,l.ftfimMm  1 4  .fuprJt  Puilkjn  rtm  « ^.Idqae  coce,qaod  cftec  ridiculum  l.ddnt«r  59.«!  pitfrmai^ 

eft  quod  PjhI-.is  noflcr  cx  Tomponio  hic  fiibiicir,  l.fjSs6i.^.fifubcondiciont  infrl  dd  SendtufconfuUum, 

fivtid  qucdmihi  cxftipulatu  >  velextcAamento  Trtbtilidmtm*  CztciumquocaTu&condii^Qcomii 

debeba^- ,  prcftares  nuni,pecunian]  tibidederitn,  pear,8eaftlocxcontrachi bomefideiilbngdeimi* 

condiclioncm  dunraxat  pccuni.-c  datxco  nominc  motliiis ,  &  vtilius  cft,  agcrc  iudicio  bonx  lidcf 

compecitutam ,  non  cciam  adioncm  ex  ftipulatu,  quam  condidione  proptci  incrcmeiUttai  vfuca- 

tiuexccftaroenco,nempc  quiaa^'oneshaelfaridae  ram, qnxexiadictis  bonxfidci  idie mocr  prz^ 

Jbncnccrainus  a^o  cx  tcftanicnco  ,  quam  cx  fti-  Aand  c  funt  /.  mord  )a.  f.  i»hns  pdei  l.  vfurtt  34.  & 

pulacii,  vthiclocusomniimioptimcptobat,l«;i^.  )<S.i»/rrfii(r/«r.nunquamver6exiudiciis  Ibcidtiiu-» 

Uliis  6  .vbi diximus fupr.deitt  l  t.mr.!.p btrti  6.iK^,dt  tis ,  nccproinde  ex  condidtionibos/.  ^rtits^CtiL 

.^Vr^SMfcfrf./M.qoamuisinnonnullisimitetura^O'  boc  titii.LuCti,itttii^.  indtb.  Efgonedfi  dcjcnt 

ncsbor  .xfidci,nimifuminfiuiSlibus&vfurislega-  condiclioei  qnipecuniam  hcrcdi  dcdir,  vt  rent 

lotumacfidcicoaimi(Ibrum,exdic  morxprxftan-  qaaBiibiteftamentoteiidae(l,accipeict :  qnuniain 

^lMUiinoTum  i.Cod.in  quibmCtufnoneflntceffin  in-  bitC  pcdnya  lic^t  propter  teftamentum  daca  (ic*' 

ttgratfiitJfi  quit ftrtto  84./.  rirf4  ^«o  87.  %.vfurM  dt  U-  non  tamcn  pcr  a^onem  ex  teftamento  ,  fcd  pet 

fft.  X.  Proptcivoluntatcm  fciiiccttcftatoris ,  quae  condiiflionem  iepcdtur:aClio  autcm  cx  teftameo* 

noniUaftiiCfVtRioram  hetesfiiccfct  prxftadoni  Ic-  to  fola  illa  cft,quaeincet  (bridas  omnes  babefpdaH 

gatoruni  .ic  fiJcicommilTorum  l.ft  iuUeyrum^i.in  lcgium,vcfi:uchmm& vfurarum  additamentarc«U 

j^ctndi&,&  dtmtn^.LinfidticammtgdrknZM  St^  2iudM^.CMfiakMi^M9Htfii«(^MV^ 


DE  CONDICTIONE 

I  N  D  E  B  I  T  I- 

TIT.  VI. 

I.  VLpiANVsJibro  xC.adEdidura, 

Vnc  videndumdeinclcbitofoluto.  Etquidcm  fi  quis  indcbitum 
ignorans  fokiit^pcr  hanc  .idionem  condiccre  potcft.  fed  fi  firicns  fc 
non  dcberc,foluic:ccnat  rcpetitio. 


llcgans  cft,  &  pcr  omncs  fcrc  iuri^  noftri  partcs 
difTufusliic  traftjtus  Decendutune  i«<fft»ri.Et  qu.im- 
ais  dcbicnum  fiuc  pcrfidia  finc  contumacia  c6 
rcmhoilirdcJt  xtrit.vt  vix  tanJcmlbluant,  qu6d 
&  natur.iLtcr&  ciuilitcr  dcbcrc  lc  non  ij»noratit, 
cucnit  i.imcn  plcrumquc,  vt  dc  indebito  i  ulutOi  & 
<lc  indc'oici  condidionc  quxri  oportcat.  Mcrii6 
autcm  prjtfantur  noftri  poft  Aco(jrfium  vatiascf- 
fcfpccics indcbiti  ,dc  Accuiflus  quidemttcs  con- 
ftituit,  fed  Baitolus  quatuor.  Prima fpccicseorum 
cft  quaindebita  quidcm  fuut  ciuilitcr ,  fcd  ramcn 
dcbita  naturaliier  ,  aiiufmodi  fine  controucrfia 
{untca,quxniido  padtopiomida  fintjaut  qu«  |.u. 
pillus  finc  tutoris  lui  authoritate  promifit ,  vcl  ac- 
ccpJt  mutua  ,  ncc  locuplctior  fzdas  cft  l.  Stkbum 
aut  Vtnifhdum  95.  S.ndtutdlit  dt fvlut.  Sccunda  cft 
eoium  qu«^  conttario  indebica  funt  naturaliter, 
funt  tamen  dcbita  ciuilitcr ,  vt  fi  quid  cx  nuda  li- 
tctarum  obligacionc  dcbcarur  ,  nr cdum  tempus 
prztcncrit  incra  quod  proponi  potcft  qucrela  vcl 
«xccptio  non  numciatx  pccuni»,  quamuis  non 
dcfint ,  qui  dcftndani  obligari  Iiunc  !k  natut^Jitcr 
&  Ciuilitcr.  Tcrtia  fpccics  eft  corum ,  qux  ncc  na- 
roraliicr ,  ncc  ciuilitrr  debcntur ,  ciiiulmodi  funr 
«;aqu.-svcl  nullomodoprominafurtunt,  vcl  non 
nifi  fub  condicionc  l.fulf  coKdtcioKe  t6,infr.  bo(  tit, 
Quarca  &  pofticma ,  fi  Barcolo  crcdiuius ,  corum 
qua:  dcbcntur  quidcm  &  naturalitcr ,  &  ciuiliccr, 
^dtamcn  quorum  pecitio  cxccpcionc  aliqua  po- 
tcft  Uur.mouciijdc  quibu^  in  /  fjiitcxceptiontrn  40.  in- 
frieod.  Cum igivur  quatuor finc  fpccics  indcbiti, 
■  quxftio  cft,  an ^cncraliter  vcium  hc ,  quod  Vlpia- 
r.us  in  hac  lcgc  fcLibit ,  cum  qui  ignot ans  foluit  in- 
debitum.poiic  rcpctere ,  cum  veio  qui  fcicn  j ,  non 
pcflc  ,a..tllgcncf3l)tcr  vcrum  noneft  ,  adquam 
fpccjcmcx  lupradiftis  ,  Sc  quidcm  alij  aliterfen- 
tiunr,vt  vidcrc  cftin  Bartoli  commcntariis,&  lon- 
gaipfius  pro  Accurfio  aducrfus  Vltramocanosdif- 
p  uationc  ,cgo  puto  qiiicquid  Accurfius  &  Bar- 
tolus  fcniiant,  fiue  nacuraliter  cant  um  fiuc  ciuilitcf 
taniunr  fuerit  dcbitum,quod  pcrciiuicm  folutuin 


eft.nullumrcperitioni  locntncnepoircfiucpcrtu- 
ris,  <iueperfi6ti  crrorcm  fl>lutuniclle  proponatur, 
dum ncis foluciit,  quicxccptione  aliqua pcrpeiua 
tutusAiit.  C^iicnimcxccptionc  lucuscft  ,  aaucr- 
fus  adioncmcic  obligationc&natutali  Scciuiiin- 
niulcompctcntcin,hoc  iplo  dennit  obligaiusvidc- 
ri&ciuihtcr  &natur.^Iitc.'',ciimnataraIisobIigitio, 
quxfolo  xqiiitatisviitculo  fuftinciur.contrjrixz-' 
quitacispotcftate  dirTuIuatur /..^riciiMm  uut  Pampbi' 
lutug^.S.  naturdlii ir-f  defolut.  &  cxccptioncs  omiicj 
xquitacc  nicanturi  &  quidcm  ea  zquitace  qux  po- 
teniior  fic ,  qium  iquitas  adionis  :  &  vcro  dc  lioc 
rcttio  diAindlionis  huiiis  mcmbro  ncmo  dubit.it, 
proptcr  rcgulam  l.quit.xeeptiomn  4  o.iunck.l.fi  tton  foT' 
tan  i6.f.tndibiiaml.<}minui(em  for.Lctimitit.  S.t.i/tfr, 
bwfif.nififcicnsexccptionempcrpetuam  /ibi  com- 
petcrc  vlrro  fotucnr,autpromiicnt/.^M^Ui^rr/itf((4 
Z4.rM/.quia  don.il1e&  excepcionem  rcmiJiftc  intel- 
hgitur  l  fi  quu  delegMcnt  i\.iiifr.  deitouMtJindtbitum  g. 
L.hoc  tit.  quod  enim  qiiis  fcicns/c  nondcbcrc  iol- 
uit  liccc  ca  mcntc,  vt  icpctat ,  rcpctcrc  poftea  nun- 
qium  poteft  l.qtio.iquii^n.tt:f.b9C  ttt.  Excipcndi  ca- 
nicnfunt  cxccptioQcs  iilx  qu^non  tam  exxquita* 
tc  ncgotij.aiit.vt  dicmi  mclm^,cx  iniquitarc  sctio- 
ni$,  quamcx  caiifa  aliqua  cxtrinfcca  proficiLun- 
iut,etlt  cnimeiufmodi  quoque  exceptiones vira 
habcnt  elidcndx  adionis[a!ioquicxccpt  onc.t  di- 
ccndx  nonellcnt,  fi  in  cam  rcm  uon  eflcnt  effict- 
ces  l.i.ittf.de  exff^r  .Inaturalem  tamen  obligj  tiuncm 
ncn  pcrimunt,qux  qu^ndiu  f  jbliil  it.vtiquc  impe- 
dit  foluti  repcticiuncm.  liiusgcncris  eftexccpiio 
rci  iudicatx,quicuinpctit  vciodcbitoii,  etnn^fi 
pcr  fordcs,aut  pct  impciiciamiudfcisabfolutusfir, 
non  quod  zquitas  vlla  faciat  pro  hutufmodi  iudi- 
caio.quod  tain  iniquumcllc  potitmus,fcdquia  pa- 
bIiccintcrcft,rcmiudiLJtam  proveritatc  habsii.vt 
ahquis  tadcm  litlittum  finis,tinicc(Jp?rforiic:,aut 
pcr  gratiam,aut  pcrcrroicmj&:imjJsii:i.im  iu  iica- 
tuin  iit  l.res  itidicaia  :oS.  dt  rtgal. iur. l.ftrxo  6^.  §.  uitu 
pr£ier  ad  SC.Trebell.Lfi  fatdm  t6.  §.Jipluru  inf.  depiaH.U 
^  txdueetfi  i^.S.ufup.  dt  teiviftd.  idc6quc  ll  dcbicor 
vcrus  foluat  Uuc  pendciire  iudicio,fiuc  pofi  fcuccn- 
ti.ironon  rcpctit.quia  naturaltccrobligAtosmanet 
l.lulidnmvtrum  dthttortm  6c.inf.hoctu,  Ncc  djftinguo 

curo 


^      DECONDICT.  INDEB.  LIB.  XII.  TIT;VI. 

Mra6irtolo,aniudcxidcodcbitorcDiabroIuerlr«   modo  elegantcr  Papiniaoas  nofter  ratlodnatoc 
qa6dnonefletj(creditorep(obatuni,eanideberc>    in  d»<3.  Irg  fittfimtnte  S./»M.inillisvcrbis,  d-fri- 
mui  quafi  nullomodo  debcre',  auttanquam  fi  dcbi.    Vwr  tjl  vtroijue  CMfu  iUt  ftnttntut ,  folutttntm  nn  ia. 
tumcontradumnoneirec,auctanquamnondcbi-    dtbtid  qtiMtitdty  non  dtbtrt  rttucm,  ncque  ai  hu-' 
tura  fimpUciter,  quod  petcbatur.  Omni  cnim  cafu    iufmodi  exccpdonci  pcrtinet  illa  iuris  regula ,  qus 
Vccum  cil.fiipcrefrcnatural^  obligationem,quiepcr    habct  nihil  rcfcrrc,  an  quis  ipfoiurc  non  debcar, 
«rroneam  iudicls  lcntentiam  tolii  nullomodo  po-    an  habcat  cxccptioncra  Ug.  nihil  inttrijl  m.  iunS. 
tuic  p.ftin4ttutdu  lnflit.dttur.n«tw.gtnt.&  ciuil.f.vlr.    Itg.  nen  vtdttur  i;.  Itg.  MmtUm  CG.dt  rtgul.tur.  Ug. 
lHfitt.it  cdptt.dimm.  cum  nec  ciullis  toUatur  ipfo  iu-    &  tUgtmttr  7.  §.  ftrum  fupr.  df  delt.  Sunt  enim  ex- 
»c,  quippequamfaluaiTianercnecenccft.extaque    ceptiones  iftx  ortlinis  tantum  ,  non  ctiam  iuris, 
•gl,vtcxcepiioieiludicatar  locum  habcrcpoflGt/.    Id  cft,quxiu$&  qualitatcra  adionij  afticiant.  Ec 
tuidtnttri(-.&tot  tit.dttxceft.rtiiudic.d.lfifundun6.i,    dilatorix  taniiim  funt ,  non  pciemptoria,  cilcn 
fiplurit  (i<^ijiwf.af  rIdiculumeft,quodtentatproba-    non  pcrimant  ncgotium  ,  fcd  rctardcnt  foliim  & 
tc  Bartolus.adionem  hancproHucicx  lolaobliga-    diffrrant  exadlioncm  :  dcniquc  temporalcs  noa 
tionenaturaliremancntcproptcrei  .qubdobliga-    perpetuc  quales  clfcoportet  caj,  quxpoflintpa- 
tioillanataralishabueritaliquando  admixtam  fe-    rcrccon  Jiftioncm  J/V?.  Ug.fi  non  forttm  16.  f.  indt' 
cumabinitloUuilcm.Quidenimreft  rcpotcft.an    bitumdiil.Ug  qut  txttpttoiitmtnfr.  Illxnamqucde- 
abinitIonullifueritciuiliJobligaciu,an  fucritqul-    mum  polfunt  parerecondi«atoncmindcbiti,  pec 
dcm,fcdcxpollfa(ao  {xxU^iCv!  trg.l.mbtlttftrt  a,.    quas  fiat,  vt  in  cffcftu  nihll  debcri  ihlclligatur, 
i///r.m.^*«.TumYer6quidfiiu(lcUta  fitlcntcntia,    &  ,  vt  Papiaiani  vetbo  vtar,  qux  faciuntrcmin- 
^fuccitabfoluti.sis.quitanquamdebitorvrgcba-    dcbitam:  dc  quatuni  tamen  numcro  cxciplcnd* 
tur,  ciim  vcrus  dcbiior  non  dlet ,  finc  qubd  num-    funt  ctiam  cz ,  qua:  licit  adioncm  in  totum  cx- 
quam  debuilTct  fi  :c  qu6  pcr  folutioncm,  aut  ic-    cludant ,  odio  tamcn  crcditoris  potiiis  quim  fa- 
ccptilationcm ,  vcl  quo  alio  modo  dcbercdcfiif-    uore  rei  comparati  funt  a  iure  ciuiii ,  ncc  tam 
fco.  An  co  ii.inus  fortalTc  po;eiit  aclor  itctum    naturall  quim  ciuili  xquiiatc,  cuiufraodi  cftcx- 
«gere  dc  fafto  faltcm  ,  vi  loquuntur,  vt  per  cx-    ccptio  fcnatiifconfuiti  Maccdonianl  diil.  Ug.  qui 
ceptionemreiiadicatacillnmreptllineccircfit;  Et    txttpttentm.  Uxc  cnim  ,  &fi  qi  xalii  funt  hiiiuf- 
timcn  nulla  poteft  hic  fubclTc  naturalis  obliga-    modi ,  quia  non  tam  «quitatc  propria  ,  qr.icn 
tio,  qux  (ecine.«  adionem  contcanon  vcrum  de-    odio creditoris  nituntur ,  ron  tollunt  oblica  io- 
bitotem.  Supcreft  igitur  ctiam  poft  iud.catum  ea-    ncm  naturalcm ,  ideoque  nec  pariunt  rcpctitio— 
demciuilts»^{0,q  )xaniecompctcbat,aucinftj-    rem  fi)lutl  Ug.  quitt  ndturalit  to.  iunil.  S.  vUim.h- 
tuta  dcfiaflo  fuciat,  fiuc  naturalis  aliqua  obliga-   gii  prtctdtntit  tnfr.  dt  SC  tJifuctden.  Kcfcio  au- 
tloprxccirerit,fiuenul!a,quoniamfententianon    tcm  cur  Bartohis  traftct  liic  dc  cxccptionibut 
<ft  modus  tollcndx  aftionis ,  aui  obl  j;ationis  vl-    licis  pcndcntis ,  aut ,  vt  pragma.ici  loquuntur,  li. 
Uusi  ideoque  nec  pcrremiudicatam  fiiiirenturli-    tis  pcndentiar  ,  aut  forl  incompctcniis  ,  tan— 
tei,  nifiaducrfuseum  qui  poftiudicatumcx  inte-    quam  de  rxccpcioiiibus  indudiis  ad  rigorcm  iuris 
gro  agcrc  vcUct,  compararain  cam  rcm  clTctex-    confcruandura  ,  przfertim  cum  circa  cas  roa 
ecptio  rci  mdicatx  Ug  ftngdii  6.  & paff. dt  txtept.rti    poifit  occurrcrc  quxftio  dc  condidionc  indebitl, 
iudtc.  Der.iquccxce^^tio  ici  iudicaix  nulla  «quita-    nifi  ponas  folutum  faillc  id  dc  quo  lis  pendcbat, 
te  fpcciali  nicitur,  qu«  afficiat  na.uram  ,  6c  qua-    quotamcncafu  cctumefi^ctjfi  id  quodlclututn  cf- 
litatem  rcgo*ij ,  qiiomojio  afficiunt  cxceptioncs    fct,  dcbitum  fuifict,  non  polfo  locum  clfccondi- 
dolf,  pa(fti,  &  aliz  fi  qua;  luni  limilcs,  cum  perinde    diioni  indebiti  d,  l.  JuhMUi  vtrum  dtbittrum  60.  infr^ 
locum  haSeat .  liue  l>cne  fiue  mtle  iudicaium  fit,    bn  tit.  ncrapc  quia  cxccptioncs  ifta  nou  faciunt  in- 
ttg.  iudtx  pefit*qukm  ^^dtrtiudic.  adcb  vtiudex  qui    dcbitam  rcm ,  qiiacpetiia  cft,  &  vtaddit  Bartolui 
)dc  j)nncipali  caufa  iralc  ptonunciauit ,  cogatut    non  rcfpiciunt  obligationem  nequeaaionem,  fed 
ctiam  conipettoerrorc  ,  q  lod mirum cft,  deac-    duntaxatconucnicndiraodum, &facaltatem.  Ec 
cell'>riis  qiioqiic  eodcoi  c  rorc  pronunciare  dtil.    ceric  fiqutexccptio  fit,  qu«  induftadici  poffit, 
itg.&  tx  dtutrfi  ;j.  §1.  fupr  dtrtivindic.  Eiuldcm    adconlcruandumiurisrigoiem,  eamaximccftcx- 
generis  cft  ex>.eptio  diuiiionis,  qur  ex  epiftola    ceptio  reiiudicat2,lic^tBartolusc6tradlcat,quan- 
Dii.i  Hadriani  danir  fi  kiulTonbu.'?  Ug.  inttr  fidt-    doquidcm  non  aliam  rationemhabctillaexceptio, 
mjforts  16.  &ftq.  infr.de fidctuff.  &  duebimrtiitx  ctnfii-    quim  qula  publicc  intcrfit  ad  finiecdas  litcs,&dlf- 
iMtioiH  liffin.  w  SeutU.  99.  dt duob. rek ,  vndt  fumptt    cordias  quzcxlinbusnafcuntur,fanaamcire&in- 
^Auth.bocttdC.itl.tit.  itcmque  exceptio  difcuf-    uiolabilera  retum  ctiam  mal^  iudicatarum  autho-- 
lionis,  qran.  idcm  I  iftinianus dcdit&fideiuflTo-  tii2teaid.^.cumPrttorJ.ui.&p*ff.C.dttudic.r\ccpo-^ 
tibiis,  &  tcrtiis  pigiiorum  polTtlfonbuJ N«dL 4.    tcftdefisndi.quod  mauuhBartolus  poncndarr  elfc 
ib  fidtibf  vndt  fufuptd  tjl  Authtn. prtfenit  C.  ttd.  tit.    hanc  cxceptionem  iiKcr  eas ,  quar  fiiciunt  lem  In- 
&  Auihtn.bocfi  dtbiter  C.  dt  ptgner.  Qui  enim  hi«    dcbitaraciuilitcr,&debitamnataialiicr,cilin  rcs 
cxccptionibus  tuiuscft,  fi  loluat ctiam ignorans,    iudicau  non  magis  poflit  ciuilem  obhgationena 
iiae  pcr  ioiis ,  fiue  pct  fadi  ignorai.tiam  non  re-    lollcre,  quam  naturalem ,  fecundum  ca  quz  fupri 
petit  Ug.  fi  tifidmtnto  49.     ptnuU.  ii.fr.  de  fidtiujf.    difputauimus.Igitut  cxtra  lllos  cafus,in  quibns  di- 
nonquia  cxccptio.ics  hz  fintcoai;aratzadrigo-    ximustcfieri&  naturaliter,  &  ciuilitcr  indet  itara, 
icm  iurij  adiuuaiidum  ,  vt  raa.^  putat  Bartolus  perexccpiionem,&exirafu^radidasdiftintftionet, 
(funt  cnim  potius  compiratz  ad  rigorcm  iuris    dicoidquodnatoialiterta  um,autetiacii^iluerti. 
cquicateac  moderat  oncq.udam  tcT  pcrandum,    luindcbitufuit,  fifohiiufit  ctiS  per  erro  c  fiue iu«  . 
dm  ex  rlgoreiurii  poflTit  vnutcx  fiJciulToribus,    rb,fiucfaai  nonpoflerepeti.nifi  ciirr  pcrlonafa*" 
&  qallibet  pignoium  poirrlTiri  i  creditorc  rcdi  citlocumrepecicioni,vtc6tingitinpupiliofoliicn« 
CODoeniri C.      Ug.difirddii  m.C.  depigner.)    ic  finctutorisauthnritaie,  id  quod  etii  naturalitec 
quia non  faciunc quaatitatcm iod^bitam, ^uo-   lc duihiadcb wUntt(dtfmi^,iHjr.bc(tit  vbiaddl- 
Tooijl  I4  £6 
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tnrYiemplum  alindde  co  cai  booit  lotcrdidhjm 
«{^1  q'  od  gencralldtobiinetin  iisomnibus,  qat 
•licDandi  iet  non  l^abenF,ex  rationc  porua  io  /^47«^^ 

u.§  T!:.infr.(Ufolkt.&  §.vU.Iiijitt.CjuiiiJtlun.U- 
la  Ttlnon.  .^uidcm  in  ca  rc  >  qaz  naturalicet  tan- 
ru  n  rjit(ic'oita,  K-ngc  minorcradubimiunem  re$ 
babesvtcont^iAioni  iodcl/uilocu$cn'c(TOn  polTui 
tu.n  non  pofGt  diciomDino  indcbitum,  quod  fal- 
tcm  njturalttcrdtbiruniftiit/ifqucprxcipuuscffc- 
dlajiKnatu  alisobligationts.vt  impcdiat  folutire- 
pctitioncm<i.J.H4/j<Mi«  lo.tnfrM  «hUg.& nSmJ.fi' 
dtikg.Ti6.§.n4tuf4Ui  d* fidauf.l.naturdlitn  \y&f<q  Ifi 
ntnfoTtm  26. Ubtttut  in  fin,i.fi-*ttf  4 fTAireii.  inprin- 
iip.&  f.i.&dJ.  luUufim  60.  ififr.  ho{  ri/.i.  j.  i//  fn.  {upr. 
quod  quifq.tur.ls  porti)  naturadebcc,qucm  iure  gcn- 
tiurn  dai  c  ■  •portcr.riuc  cius  fidem  fccuil  fimus  vt  i n 
l.(i(m  4mpUu  84.^.0  n4lKrM  dtbtt  dt  rtgul  turXwxc  nu(- 
]a  fidc  daia ,  nec  mtcrccdcntc  ^liqua  conuentior.e 
fola  xquit&s  iur>s  gentiam  oblii^attonem  i-iducat, 
vt  cucnit  inco,cuiu5ab{entif,  adcoquc  pupiHi,  vcl 
furioll  ncgotia  vdlitct  gefta  junr,qucm  conllat  non 
Csntilra  f.aturaliter  oblig.\ri,  fcd  ctiam  ciuilitcr.fi 
cur^f  quottesexrc.idt  o  *cnit/,i.  &  i.&  }i.%.pufi!~ 
ludfipufiUti.jupr  de  wfjjf.^i^  l.fttritfm  .^6.mfr.dteblig. 
&4Ui9n.ne  quis  f.irtc  pu:c:,qaod  qiiidam  Cicdidc- 
runt ,  contfi  q.ios  Baiinlits  difputar«  nallameire 
oblig:itioncm  iiatui  alijra.iir  q  jx  ex  confcnfu  naf- 
caiur,  ne  ^uc  •.ju'^^)  •omcio  Jcbitlnaturalis  pcrer- 
rorcm  ,  li  ie  f.ii.^i  fi  c  lurisfa.iafit.coadiiSionem 
pa  cic  I  oicft  ,  liciitc-iimcondidionemronillud 
paTtif^iiiod  u  qai  fuiuicnoltcc  loluif]'e>(edqubdin- 
dcbitum  'oluei it,i'a  ncque  tercntioncm  debtti  na- 
tuialiN  impcdireiUud  pocei},  qu^d  falutiof3£ia(jt 
ab  errai  tc.^ut  non  fiilutn<:r,li ncn  crraflcr,ciim  cr- 
rof  i'lc  ficere  ncqurat,vt  indebitum  iit,quod  folu- 
tum  ci«,'.]Uui'q:ic  f  jitieucrtdebifum  iurcnatura- 
li  &  fjcnr  u ,  cotcirpotc  quo  fohiebatur,  Dcni- 
quetuiTi  derrum  .ni«(Honilocuseft , an quod per 
crii  rcT  iuieiiir  s/ijc  fawli  fjluturo  ei^,  rcpeti  pof- 
ftttcumvcr^  faitomninoindcbicum,  quod  percr- 
rorcm  folutum  cf\,  non  eriam  fi  debitumqu  ^quo- 
modo  fair  liuc oat jraliicr  unlum ,  fiuetantiim  ci- 
oilirer.  Itaqnc  non  poiTum  probarediilind^ioncm 
itlam,quam  fupti  J  ximus  Accurn|,&  Barcoli, 
vtrtiin  quidindcbitumticciuiiertantiim,noneciam 
natutaliter,  an  ver6  naturalitcr  tantum,non  ctiara 
ciutlncr.quicquid  cnim  talc  cft,  nullomodo  poced 
dici  .-tbfolutc  indcbitum,cum  aliquo  iure  debiiura 
^t.lici  t  non  omni  iurc:&  indcbitum  illud  duntaxac 
dicendum  cft,  quod  nullo  prorfus  iure  dcbefur. 
Qucmadmodu  folcmus  dicete,non  in  totum  vide. 
ritalfum,quod  vcritatisprimordioadiuuatur/i<Hns 
fiUm  y6.f.  btrtspttmdtUg4t.x.  Aut  vt  loquitur  Vlp. 
in  d.l.fi  H9H forttm  x6.f.  indtbttum,  quod  vcl  omnino 
non  debetur,id  e(l  nuUomodo, vel  ad  indcbiti  cau- 
fam  redit  ,  ob  exccptioncm  pctpctuam  dcbicorl 
compctcnterarqno  cfLi  quamuis  &  naturalis  &  ci- 
uilis  obltgaiiofaliiA  tcm.ineat,  vtdiximus,  cflcdu 
tamen  iplo  vr:aq'ic  li  non  fublata  faltcm  ioefiicax 
teJJitur.proptcr  a:qjiritein  ex  cptionis,qu«  tan- 
qazmpotcncior  rollit  vincultim prinrisilliusarqui- 
titiSf  qnn  nacura^is  obligaiiofulltncbatur  d  /.  Sti- 
ehum  9\.f.  ndtur^lii  dtfolut.  quamquam  auremobli- 
ga.io.quoc  ci  lili^  tani  n  c([,  nu1)r>  xquiratisnatu- 
ralis  vinculo  niiitu'^  (  alioqui  ellct  obligacio  non 
tJntilm  ciuiMT,red  etiam  nai;iralis)  idco  tamen  pa- 
ritreicn.i^ncinnon  minus  qaim  naturalis  ,  qubd 
abfuidumiUmiooiis  poicilatic  ciTeduiloai  obli» 


gationem,  quz  n>aloris  <il  ad  agendum,  &  culda» 
mus  adioocm  oon  dari  multo  roagis  exccptioncm 
&  rctentionem,exte9olaZ.  i.^.iiduttmififr.dt  fupafict 
l.iimtki  ^6.^.{tti4MmmdtriguU  tur.Ui.dtpignor.  iicc 
quilqaam  dixerit  folam  obligationem  natutalem 
impcdirccondidlionc  quait  non  eandem  cffcihum 
haberc  multo  magis  dcbcat ,  ca  quoquc  obligaiio, 
qtiziit  ciuilit  tantum  ,  fed  dicimus&bligationciu 
naruralein,  cciam  qnc  llt  fob ,  itnpcdice  lepetitio- 
nem,ne  dubitare  poiTiaiusDiulto  roagisobligaiio* 
ncm,  quzlic  ciuilisiantum,  idcmctficcrcdc  poiTe, 
&  dcbc'  e ,  dum  nc,  quo  i  'x^c  accidit,  excepcione 
aliqua pcrpetuacltd.it or,p  caexceprionedoIi,vtirt 
l.i.f.cir{4  dt  deU  nul.cr  mtt.txxtpt.  Excrr.plum adfett 
Accuilius,  &  poll  eum  Uart  .lus  'r  nbligatione  li- 
te:aram,qn3(ciu<listai)u\rrtctt,patitquea&ionein, 
fcd  qux  camcn  intrabicnn  ucliditut  pcrcxceptio- 
ncin  non  numeracz  pe:unix,cauquam  quz  dGti  At 
fpe  fuiurz  numciationts ,  qna  nun  i.-cui.i  ncc  con« 
fcnfus  quidcm  vllus  proniilioris  intcrucnillc  intcl- 
li;;;itur,cx  quonaia  obiigjtio  aliqtia  naturalis  vidcii 
poflir,viCartolus  prohat  non  male  cx/  quiptcttni^m 
50  fupr  dtrtb.crtdit.l.ptn.i»fr.tjU4  rcspignor  obUg  peff.Lt» 
itifin.qutpottoT.  tnpTfgier.bjtb.  l.nantcnim  iliiqui 
piitanr  vidcti  hoc  caiu  contra<3a ubiigationcm  fub 
condicione,vtinfi:iant,nullnm  crgointcrim  cxhu« 
iufinodipromiiiione  njfciobligacionc,  ncqucna- 
turalem  ncqueciuilcm/  rfJfr«</{rmi!].<i<v<r(j|(]^/7i/({. 
Verum  namqi.ie  cft ,  conrtahilueris  ob'igaiioiicin 
pm(:tet.tit.dtUtMtg.lnf}it,&{,nonfi^uT4  j8  dtoblig,& 
ttH.  fcJ  cinil6 t«:irilm,cx  qua  nafciiur  ai^io,&:  cor* 
tra  quam [dconeci.iraria  cll  cxccptio n«i  numcratx 
pccunic  l.fitx  (4utienc  j.  /.  in  (ontr^Sibus  14.  C.dt  ntn 
numcTftiun,i\.\.x.coAi€t\o  obligaclonis  l.fiquufi  -j.tei, 
tit.l fiium  (xigua  4 .C.dt ctndiii  eb  (4uf.d4teT, qu*  con- 
diiftjo  locum  habcre  non  polfcr  h  nulU  obligacio 
piascedcrct  Li,infir.Ttt.prex.Ncc  minilserrant  rtiani 
ij,qui  put&tcs  calicoracuobligatioDcpcrindcna/ci 
oblig.uionc  nacuraIciTi,atqne  ciuilcm,  nuHa  cnitn 
natutalls  oblig.it ioclTe  potcdivbi  nuiius  cdrciifns, 
nulliq;rqultasrjbcft,ncq-,  tanicnei  magiscompe- 
tit  rcpctitio  foluti,quia  furticit  obligarionc  fibtlJc 
ciuili  ad  impediendam  coJitftionein  Latmfdtm  4. 
C.d* «0  »f»«<r./>r rtt». c u m  c X t cp c i o  n 6  n u  iTi ci a ca;  pc- 
cuni.T,  quaead.tctfusa6tioriccxillaciuiliobligatio> 
ncc6pctcatcm,n6  (icperpctua/cdicporalit.  Bien- 
nioenim  co^ludiiur  non  minvis  quamqucrclaipf* 
no  numcratzpccuniar.plant  (1  poncrcscii  quifeli- 
tcris  oblit;aiiit  fpc  futurz  nanic[ationis,quz  nun- 
q'>i  fccutaf  .etit,vcI]cfconcr3reprobacione,qu6d 
nuUa  pecunia  (ic  numcrsta  etia  [loft  clapfum  bien- 
niuroquod  vciquc  facct  e  poccft,non  quidfi  pcr  ex- 
ceptiooem  non  nutr  eratx  pccunix,  quz  ferapcr  vt 
diximusbienniococludirur.fcdpereKceptloccdo- 
li  i.Li,C.tod.qutptTpttU4  tfi  l  pure  y.  ^vU.de  deU  m^l.ex* 
f^r.Dicciccompctituta  hoccaf  1  condiftiTncmio- 
debiti,  cx  rej;ulai/J.ijttim<pritf'.?4o  hocttt  tuna.L(}ui 
fcdebere  7.  fupr.de (ondiQ.cduf.ddt.  ncc  repugnaret  dJ, 
iwm fidem  quz  poil  folutionf  non  dcnegat  dcbitorl 
condiflionc  indcbitifoluti.fed  taiumcxccptioncm 
non  nuroecatxpecunix,nimiium  ne  credtcnr  ctiam 
poftacccpta  pecunia  cogarur  probaie  numeracam 
cflcpccuni3m,quxiam  ipfi  fiicritredditi.Oncrarc- 
tur  cnim  ea  prooatione ,  fi  cxceptio  non  numcrats 
pccunizopponcrccui  ii.t»d.tit.  auc  etiam  cxceprio 
doli  intra  bicnnium.  In  co  fiquidcm  folo  diffe- 
rant,  quod  pcrtinetad  literarum  obligationcm  fpe 
futuiz  aumetacioms  coomdam  t  qu^d  excepcio 
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'  "feon aamcraiz  pccunte  fempcr  bican&liseft,  cx-  Ti\l,petlndc2tc\vx  vCaapio  kg.i.mfr.dtpfnfdp.l.i.f^  i  ' 

ceptio  auccmdoll  fco  pcr  petpctua,  quamnlsalio  ^.CMprdjinpt.^o.vtl  ^o.Mn9r.  itaquequamuis  cr- 

iorc  iocra  btenniam  ccnlenda,  aho  autcm  poft  ceptio  prxfcriptionispcrpctualic,  non  puteftta- 

'biennjum,  quantum  adonus  j,robandl,  quiain-  men  paicrccondidioncra,  falua  mancnteobliga- 

tra  bicnntuai  probandi  onu<  uicuir  bit  crcduur/,  donc  naturali ,  qus  lcmpcr  irapedic  rcpciitioncin 

<jaodpccunianumerauerit,poftbicnniumvcr6in.  d.L^.i.vlt.fupr.qtudqutfqutr.  S.d  tamcndKcndutn 

"cumbil  dcbitorl ,  vt  probtt  n.in  fuiilc  nuraeratam.  eft,  mco  iudicio,  Pauium  in  d.lfi  quit pcjiqukm ,  non 

Eadcmmihi  vidctui  conllitucndaciTcratioeatura  loqul  dc  co  quitutus  pixrcrif  ticr.e  tantum  tcra- 

quoquc  conuentionum,  qu«  pet  vim,  aut  meiuint  poris  folueric ,  aut  fidcluirof  cm  dcdcrit ,  fcd  q-jol 

doliimvccxtort«funt,vicxiisfcilicctnullanafca'  oemo  obfcruat,  dc  coquiachonc  tetrporali  non 

tur  obligatio  nacuralis ,  fcd  ciuilis  tanium.  £r(i  pcrpetuaob(lridusantca,&  tam  tranlacto  ic.-rpo- 

«nimconitadas  etiam  in  quo  vis  vcl  metus  aut  do-  re  iiberatus,fidciuirotcm  dedit  eiusaaionis  nomi- 

lusincerucnic,  habetvolontatemciu$,qui  vim vel  nc quxamplius nutlaerat,cumadiones  tc-mporaj 

doluth  palTus  c(l ,  quia  ctiam  coa^-^a  voluntas,  ta-  lcsipfotcmporislapfufoloiotocumextin^uantur, 

nienvolunnseddiil.ltg.finittlKrii.^.vlt.fupr.i^od  ita vt  adcasclidcndas  nul'.i  exccptione &  pnfcrt- 

vitt.  ctuf  leg.fi pdtrt  cigtm  iz.  infr.  dc  rtt.  nupt.  nou  piionc opu$  fit ,  ciiui  ab  initioea  lcge  induds  riol 

fuHicirtjmcn  voluntas  qaxlibct  ad  induccndam  iure  iionoratio,(lue  ptxtorio  fmc  xdilitio.ne  poft 

Obligationcm  naturaicai ,  nccconfcnfusquilibct,  ccttiimtempuspoflii.t  viucrc:  adcb  vt  nccoblipa- 

fcd  is  demum  qui  fibcr  fit ,  &:i  libera  voluniatc,  tio  vlla  natutalis  videiipoiru  cxca  caufa  fupereiie 

cum  non  zni.Tietur  naturalis  obligaiio  ,  oili  cx  adcondidtioneminduccndam,aucadob'ipandum 

vinculozquitatisnaturaiis,  qtr  porronumquam  HdeiL  iIbtcm,qui.ilioquin  eciam  obligicioni  natu- 

fauct  ci,qui vim,  dolumvcadmiiit.  tlt  cnimcon-  rali  !oli pollctaccedcic/ fiipuUttufum 6.1  fidtiujfar i6. 

tta  iusnatu'.a'e  Sc  t^cntium,  vthomo  honiioi  infi-  i.fidtiulfted  itt,l  isiui6.dtverl*.obbg.l'toi:idci.iimnc' 

dietur,  autvim  vcl  iinuriam  infcrat:  alioqui  nec  qucobljgitionis  naturallsiicqjciuilis  ncqucaciio- 

cxiure  naturali    gentiumcilct,  vt vim  vi  icpcilc-  nis.fcd  mcct  cfroris  fidciuflio  ilUfit,mirum  no  cft, 

rcliccac,  &  dolum  malum  dolo  bono  Ifg.  rtvtti^i.  ca:n  non  valcic.  AI-a<j;ratioeU  dcbicoiis  quitucus 

fupr.  dt  tMffit.&  tur.  Itg.  tim  pdter-^y.  $.Titi3frMri  exccptionc|ir2f».tiptiur.is|icrpctuaaducifusadio- 

«tttp.dt  Ug.i.  Obiigationis  ineic  ciuilis  aliaratio  ncmaliqaam  iploiute  compcccntcm  dedeiit  tiJc- 

eft,  exigticnim  folumiurisciuilisvinculum,  con  iii(Torcm,aut  foliurir»  quamuisprcrrorcm fadi.' 

tantum  ad  hoc  vt  producat  ciuiicm  adlloncnit  Hiccnim  repctcrcideonon  potcftjquianaturalitcr 

.  ftd  criam  vc  pcr  traJitionem  cx  ci  taoquam  cx  oblig.itusiriaoct,cum  tctrpus  non /itmodusnatu- 

'iurta  caufa  fidiam  dominlum  transfctti  poflic ,  cx  ulis  tollcndjc  obligationis  /.  oLligationutn  ftte .{4.  f. 

-  rcgula /c^.  numqudtn  tiudj  n.  dt  dtquir.  rtr.dortitn.  p/iif«r</<«^i//^.cr<rt7;9ff.led  mcdus  ciuilis  nonmfipo- 

Ncmo auicm  dubitat,  quin  & ftipuiatio ,  &:alius  lleriotum  iinpcrstorumct^nAitutionibusintrodu- 

quilibcc  contraflus  pcr  vim  auc  mctom  ,  vel  per  «Stus  in  (/./.;.  O  ^.Cde pnfript.  %o.  rei  40.  gntior.  Ea- 

.  doium  cxtorcus  habcatvincutum  iuris ,  cum  etiam  dcinqucrariof.icic,  vt  hdciulTor  ex  haccaufa  dacus 

.'coadta  volunta<; ,  fitvoluntas,  vtdiximus,  licdc  tencatur,  quamuisnon  fcmpcrfoloti  rcpciitio  & 

^nullum habeat  vinculum zquiiatis natnialis, & Ca-  dacio  fi Jciulfutis  ii pari  protcJaut.  Ofaflarcctiam 

rocn  tepetiiio  folutl  cx  hac  caula  compcrit,  non  fentcntix noUra;  nuxrn-.ccrcditur,  quodfcrtptum 

quafi  fola  obligatio  ciiulis  pcr  fc  nonlufficiat  ad  eftin  Urrer  ^.Cttd  teg.fjUtd.  falcidiicondidioncm 

impedicndam  condidioncn ,  eciara  ccflanic obH-  herc Jicompctcre,fi  fortc pcr ccrorcm  fadli  non iu- 

j;aiionc  naturali:  feJ  qnia  aducrfusaCtioncscom-  risfolucritfidcicommilTum  integrumnondetrafia 

pttcnccs  ex  contiadu  pcr  vim  aucdolum  cxtoito  falcidis,  quamcxfidcicomiffo  detraherc  potuilTcr, 

competunt  cxccptionctdoli,  &  raccus,  quzfiint  cui conucnit  quod  fcriptum  cl  in /.i.cr  Wr.rei/.m./. 

pcrpctux ,  £c  xquitate  naturali  fubnixx ,  quarum  rtguU  <).ypt;j.dtittr.&fuil.igner.l.fip4itronm io.§.deill» 

ius  proprium  cll ,  vr  parianr  condi«^^ioiicm  difl.  Itg.  itifr.dt  denat.l.lt!(fMctdu  j^j.infr.ad  l(g.f4Utd.l.(um  quu 

fnon  forttm  16.  §.  indtbituin  & Itg.  qui  txctptiontm  40.  lo.Cdt  iur.&fuil.ignor.&in l.htrts  11.  tnfr.ad  SC.  Trt- 

infr.hoctit.ticir  jpcit  pccuniaexciufmodicontradlu  btU.  Putatcnim  b.ntoluspoft  Accurlium  lcgataSc 

dcbica  fponte  fuluta  non  fic  a  debiiotc  nec  pcr  er-  fidcicomniiira  inicgra  dcbcrt  naturaliter ,  etiam 

rorcm  ,  fcdinconfcqnrntiam  prxcedcniisobUga-  pofl  lcgcm  l-alddiamlacam}&  poll  fcnatufconful- 

ttonis cx.idi  Itg.exeu  fiipuUttone 7. ■vhi dix\ fupr.  lit.  tuivPcgafiannm.tiuoquattxictcnciocxfidcicora-  , 

ffox.tuhcl.Ug.i.  C,de  hu  qu4tvitiiet.c4uf  Dithcilius  miflispcrmitlacll.Lgovcromagts  ptubo  quodVl- 

iUud  videtur  q  tod  obilcitur  cx  Itg.  fi quit  peftquam  tramontani  noUri  iam  olimcontra  Accurfiumde- 

iy.infr.defidtiiijf.  .Siquis  pollquam  ccmpote  ttanf-  fcudcrunt ,  heicdcmqui  lcgalis  authJcicominilTls 

afto  libcraiu^  ell ,  lidciulforcm  dcdcrit,  non  tene-  vltra  dodrantcm  onci  acus  cU ,  iion  magis  naturali 

ri  fidciufTorem,  quia  crtoris  fidciuflio  nulla  lic;  fic  tcr ,  quam  ctuilitcr ellc  obligatum,  vt  legata  vel  fi- 

enlm  noftri  vulgo  intclligunt,  vt  co  cafu  ctiam  fo-  dcicommiirj  folida pri ftec,ac dc  lcgacis  quidcm  & 

lutum  pcr  ctrorcm  pollit  rcpeti  ,  quamuis  in-  fidcicomminisfingulafibusquzpcr  SC.  Pcgafia- 

'iquiunt,  per  prxfcriptionem  ciuilis  obligatio  foli  num  excquaia  funr  pec  omnia  Icgatis  circa  dedu- 

lollaiur,  non  ctiam  naturali?:,  Pugnat  enim  hxc  dioncmtalcidii  /.i.  deltgdt.  i.iunil  f.fedquia  vtrfic, 

fenientiacumeo  quod  proxiinc  diximus,  idquod  tx  fir.gulit  Infiitut.  dtfidtu.hrrtdtt.  ius  apciiilfimum 

natutalitertantuindcbetur.etfipcr  crrorcm  ctiam  cft.  Nain  Iibcia  iUalcgandi  poteftasqi:am  Icx  1x4 

fedlifoluium  cft,nihilo  magis  poirerepcti,  cilm  idbuUr.  induxcrat ,  legcs  autcm  Furia  &  Voco- 

negari  nonpcflit,  qiiin  prxfcriptio  folam  obhga-  nia  valde  xeftrinxeranl »  non  ahtci  fuii  per  lc- 

tionem  ctui'cm  tollat,  nonetiamnatur.-ilcmjtan-  gcm  Falcidiam  relUiuta  ,  quim  fi  hcres  quar- 

^uam  qux  ex  «quiwtc  mcteciuili  indudafii ,  Sc  i.im  totius  hcrcditatis  ante  omma  habcar  lurd 

magi$od'oadlorl$ne(;Iigcniis,  quamfauorcrei.vt  tcftamcnti  Sc  hcrcduario  ,  priufquiro  »lic|ui<l 

«xccptio  Maccdoniaiii,nonct«quitac«vllanatu5  lcgarc  petmitiaiur  teftatoti  /<^.  2.  if^-  *d  /<^4 
V;  .    T«m.  Illi         ^             '  "^"  ■  EE  » 
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)i«       '  AHTOmr  fAftRI  IC.  RATIpNALlA  ^ 

JIMiLTadeeft^aodporcionUfaicidic  viadicado  coiux>  ^QMom  alcc»  Don  ni(i  ad  miUe  rd^om 

Aiturlicrecii noa con(NAio.fi in vRn infpicias Ug,  '«Hcs >  «Mm  nwinifi  «l<ccnmn  vAjuc  lcgMicM^ 

imummargtritorttmi^.U^.PLittnm  4^9- toltitnl.  Id  ram  namfram  legare  cuiquam  pertnittcbtt. 

cnimcftauodprudeatet  noiiii  iblcnt  dicccc,  le-  QuarrcPcg«&aaCi4]a2exi(kjlcommiiIisuoniifm 

^tt  onnn  pcr  legemftlcMiMn ,  ipfo  iort 8c  pro  gaUrflm»  lUfaiiierfdilMw  «KliorlMte  fiuMWiH 

r.ua  rcfccari/<'5.iB^«<iWtf<ir«74.4.r/r  wi.m.&radeo  confuhi  Pcgafiani  dcductbatur,  alia  rariefuiflo 

acqairi  iatc  pabUco  rctcodoacn  falcidic cz  lc-"  videtar.  £Uienim pcriodciUa  acqac  taiddialeaM. 

gttis»  vt  nec  &  tiMtlMrenpoficiMncii c«m  rcmit'  conn  eotttn  volaotnen  tcftnotis  ladtwiM 

W>  ae  quidem  pacif  cndo  cum  lcgatartis  viuo  &  tur ,  vndcnecma^is prohiberi potcrat,  &  falclAfl 

flMn^te  teftatorc  i^^.  qiud  km$  ty    fnnM  ttd.  quoque  noroen  Abi  adrogabM      Titid  86.  inj^, 

9itKt,  quia  priuaMram  cmiom  Wn  rathori-  imfir.  di  Itg.  fdcii.  Noc  ttmea  fedc  SC.  Pegaiia- 

Cttcaon  cenfentur  if.flr.  iiftktitfi^  quamuis  num  vt  leltator  fuom  bcredkMcm  lotam  6(1«m 

legcm  excrcere ,  &  nkitUtm  cz  leg»is  poft  mor-  commictcre  prohiberetur ,  alioqiii  SenatufconfaW 

cemtcflMoris  rctitMTcinaitasnoncogatur,  fatis-  tl  TrcbcUiani  poteflatem    aathoritaicm  faftn^ 

fic  cdibl^M  polEt  filcidiam  dednccre  ccfamfi  lifTet ,  qnod  nOo  ita  fiiit ,  adiuuandi  enim  &  fap« 

noHt,  necrcquirit  prarerealcx  vt  vcHtciim  pof-  plcndi  potiiis  qoiin  colleodi  Trebclliani  gratta 

iit.  Nccproindedubitandumcil,  quin  faciatcon-  lecutum  c(l  Pegaiianum     trp  fi^idm  Inph 

cralegemialcidtam  tefiator,li  iubcat  folui  legata  fUmmm^.  ktni,  Std  pcmifit  lant^m  fceredljf 

in  folidum  non  dctrifta  filcidia ,  vcl  fi  quid  aliud  vr  cx  co  tidcicommiffo  quartam  polTct  dctr^iher^ 

comminifcacur  in  fraudcm  lcgii  falcidix  vt  in  icg.  dtii.  §.  fcd  quu  ted.  tuul.  vt  fcilicct  co  ptcmioi; 

5riv  &  Jlprm  27.  t«i.  titnL  lcx  cnim  Falcidu  inuiiarctur  hcrcs  ad  .ideondanr  hctedicitem 

quadrantcm  a  tcftatorc  ipfo  tanpi  prohibet  Ug.  alioqui  ficleiconimilTam  in'crcidcrct  dcfticuro  tc- 

jVM  Muttm  6.  vtrf.  ordo  igitur  in  ilUs  vcrbis  dum—  Aamento  Ug.jif4trtniy.    qutftimtmm^fiM  iffr.nA 

mmH  fU*M»  wii  tdngMiur  inpr.fi  qnm  Mufl  aaf.  EC  TfiUL  Eir^aa  diilerentic  flnxerunc  etlam  ifBf 

tcjitmm.  D:xi  fi  itu  vtm  infpicidt,  quia  iurc  nouo  qnas  Mirciamus  congciit  in  U^.  in  qu.trum  91.  «i^ 

aiiudeU,  poilqu^ni  placuii  luiliniano,  vc  £alci-  /<j/4/4ii.&ilJ4prcdpuc,quod  mCa)cidtamlcgato> 

dia  ptohibeii  hotfie  po^t  k  ceilaiore  Ifiwl.  t.  4$  mm  non  irapatantar,nifi  eaqoc  inreteilanicuiiac 

hired.  ^  fihid.  C4p.  1.  tnde  fumpu  efi  Auih.  ftd  tum  hcrcditario  capiuntur.  In  Pegada&am  vctb  l|ttaMi 

$^4ttr  C.  4i  t^  fMdi.  Cctettiroii  quod  ohm  vulg6noftriTrcbeUiaRicamvocane,omniaimpu> 

Iqpbacnr  ibpfi  dkMhaoteffl ,  habehatnr  pro  oon  Mntar  qac  qaocunque  reli^  cttolo  ad  hcredcm 

legaro,  tanquam  qnod  lcgarjm  efTetcontra  lc-  pcrueneriinr,  (IcutipluribusinobisexpUcMumeft 

gcn :  ao  nonproifus  confeqacns  eft,  vt  ca  ponio  iilv^.6.Cs«iiS.  i\t<)oi,dicacaiiqais,  fiuc  legata  folida 

qo»  pcr  lcgem  falddiim  rctincci  poterat ,  nnllo  hercafelacrit.  liuetocamhercdttatem  nuUa  dcdu* 

nrcdebetetur ,  ncque  Daturaiineqncciuili.'  At>  ftaqaMtarcdttucrit,  damncpercrroref^di,pCt> 

qtteita  VUramontaniqaosBartplusrefeic»  argo-  inde repetit ,  &  c  contrafio  ftucfciensfiocpercr. 

mcniabantur  cx  leg.  mmMiak  j.  C.  itttgii.  ncc  roremiurisnon  faftifolucrit,  nonrcpctitii{.i.(^ 

polTuro  probare  fubtilitatcm  mirabilcm  Oarioli  vlt.&d.lerrer.Cjti.tit.ibfrttit.MisC.ndit.hifr.l, 

refpondcntis  ,  legcm  falcidiam  reiccare  leeata  fiJP*»fut  ^.t.fiqitisregamit^r.dtdantit.iiurir.&vxcr. 

iplo  iure  quod  addomininm,  fed  taon  qnodad  dih.lcg.Te^uU<).^.ptn.diiur,& f^U.tgnor.  Ui  fifttrtUMt 

•bUgationem  •  quafi  vctb  fadlias  fit ,  vt  contra  70  ^  dt  tHe  dtiondt.  Ug  pdtrtm  t^.&feq.  Qwtbipgid» 

potclUtcm  legi?  inducatur  ob)igatio,qu^m  \t  do-  credtt.  RtTj-ondco  lupradiftos  omncs  luiis  locos 

miniam  uao&fer.itur,  contra  qu^m  difcrt^  f^ri—  cile  de  faicidia  Bdeicomroiilorum,  oon  de  falci* 

pta^dMMkl«.iw'f  iulium,  vbi nec patinitar  dia  lepitonim,  fi  excipiai  Ug.  vU.C.4itig.fikUii 

imperBi6res,vt  adconfirmandnm  id  quod  contra  quc  nec  dat  condiftioncai,ncc    -cgat  vindica- 

legem  fadlam  eft ,  iufiurandum  vtilitcr  adhiberi  lionem  hcredi ,  quipcr  erroremfadlicgaiaintc* 

poffit  I  B«c  maeit  iliud  probare  podiim »  qfnojt  gra  fulaitv  eiliHman  fertiaat  ampliotes  cffii  vi'' 

addit idcttBattoliis,  lcgem  falctdiam non  relifle-  res  hcrcdiiaris ,  aut Icgita  pauciora ,  minufve gra»^ 

ri  obynkdoni  legatoram  in  folidum  prxftando«  uia,  q  ilkm  cx  fado  appatcerint,  fed  taaciksai^ 

iSihiC^^lnqait»  ci&in  dlctt  qubd  quis  poiGt le-  heredcm  qtii  pleriaro  ndem  ttiftMori  exhibens  in- 

mire  qaantnm  volt ,  dummodb  tcmancat  qua-  folidum  lcgata  piillitit ,  non  polfc  poneaptctea- 

dMnincnes  bercdcnif  "on  prohibct  tcilatutcm  tu  lcgis&lddic  vti  repccicionc.Q>iod  gcncralicec 

<#IR!i^ibiAc4^Iegare  ,  fed  przcipit  quadran^  ita  intelligcndvin  eR,  irt  nec  vindicationcra  co. 

tem  pcnes  eum  tcmancre  debcre.  Quid  enim  noroine  habece  poffit ,  neccondidiooem,ineoi» 

dni4  iefU{<rn»htere  tefUtod ,  vt  qaantam  cai-  ^ue  &ceer  nnllam  eife  diffcrentiam  inter  lcgato* 

i^itflitt^iMllUano  pecuniam  inrc  pnbll^o  dare  rum&Icidiam&fideicommiirorom,  ideH  quan- 

li^;^  tolct ,  lus  poteflafqne  d  iit,  dam iu  detar  tnmad  dcnegandam  rcpetlliliocm:  fed  in  caufa  de*^ 

Iq^iMn  oe  mini^s  qaiimpartemqaartam  heie—  negandac  repctitioms  hanc  pono  diftorcntiam» 

dMkii  citeflamenCo  heredei  capiant  ( liacc  enim  qood  heres  quifolida  lcgata  folutt  omilio  icienter 

fhcnint  verba  legis  falci  iiz ,  vt  Pauius  noftcr  re-  legis  (alcidic  benefido ,  lic^t  id  faciac  vt plcnii!l%>^ 

fert  in  /<j.  i.  dd  Ug.ftlad, )  qnaii  ci  prohiberenc  obfcquiura  exhibeat  voluntati  leflatoris,  ideota- 

ehiid  fupia  Hc  vlir.a  liodraiitciii  lcgct/  Nec  enim  mcononrepetiCfqaiaobhociBfamdooMcioteUsv 

ilnrfiipradiAaaffirmatiuaquodpeftinccad  qon*  •  £iTin-|  riim  ilnniilTidrstwrlil  qnnd  millu  lua  vmf 

dnntem  hccdis ,  vi  malc  piaat  Bartolus ,  fed  nc-  gentccoceditur  /  dofim  i'S,dtitn4tJ.(uimptrtrrtrtut 

l^tiua  &  confcqnenter  prwhibitiua.  £t  quod  icx  5}iiMr(rf  l8i.d(rr^«/.Mr.&remiuamdoi»ceiMciiii^ 

atc  qu4ut4m  ftaamm  itn  kgm  vtUt  ntOftam  len»  ^mr,n6alienan  redd»fe,cillnid  prfRoc  iiiiiiiniM 

fom  habrt  ,  acfi  fcript  ;m  elfct  fpecialius  «m«  modo  rctinendi ,  fcJetiam  vindicandiiushabnft^ 

fiifr4  d»dr49ttm ,  vt  idem  Bartohis  intcrpretawr ,  f et »  fi  nuilo  iriius.  faAo  iaccceedcntc  kaiu  ialkitr 
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DE  CONDICTIONE  INDEB.  LIB.  XII.  TrT.  VI.  ji^f 

jtltM^-fi^iMi^^ltlg'  iiS»tm  i^$.«rMiiMH^..  cxjBqaaa  lissu  fidcicommlilijt  &offilgaha$  i^. 

^Iirtglr.^«rsn«.l9«.  Vflde8cilliKl6dl«tMv  dcin6Uone  hlddiKethrafiiiniliii^fcraaiefliic^ 

cerinn ,  vt  tnterconiugeseaquoqucdonandifor-  non  aJeo  camea  generaliter  Intelligi  deberett 

HittatiopcoiUbiuccaicri  dcbeter»  itemqae,  vt  iuxu  iaris  vctccis  ratioiKsii ,  n  non  tnmas  pro« 

ifeflii  (etettfel&ldiliim^ legttitMirtefc  polTe»  fclbitum  lit  tdUiMri  fideiconmiiEs  fingulariba* 

ttec  tatncn  folucnHo  cfTc  ,  niaUet  integra  lcgata  qu^m  legatisonerare  heredem  fiiptii  dodraoteoi** 

folaerc  fraudxadoram  cicdicQtum  f^tu»  polTet  Elcnim  qocaudmodiim  namqatm  feceris  vt  lex 

£ilcidia  pcr  ctedicorts  reaoCid  InieidUto  ^MI-  fiild<Hft,(fncdetegiuIstBBtlbiIocoueft,  dcfi^i- 

)>idaiotia^witftlenePaulianaiqQia  heresqai  fdens  commiflis  quoquclocuta/it,  qaorumvruseot^m- 

'"otntttit  l>encficium  Ugis  falcidix  >  nontam  oc*  pore  naUufdam  crat  ( lata  enioi  lex  cft  tempori-i 

calionem  folam  acqoircodi  oroitterei  vtilleqai  busAoguftiadhacTriumuiri,  Fideicomrajfla vc^ 

iMpediutem  tat  tegataon  lepudiat ,  qaim  patti-  t6eiiifiuM  Asgufii  iam Imperatoris  faiS^i  tempe^ 

monium  fuam  diminuerecredendusell,  &ide6  ribns  ccrperant  vt  ludin.  reicrt  in  dicl.  Tit.  dt  ct- 

Pauiians  «diofli  locum  facHt  Uj^.  i.  a.  i.^f4^»ilL  dutii.)  itanecpOtuit Ttiboniaous  faccrc ,  vt  lex  fal« 

Mr. jQnria|hnA  trtdit.  ai  in faicidia fideiooiiunilt*  >ddi«  prohibiieclK  fideicoiiimitti  totam  heredita* 

jlbnmi  omnf.i  diucrfa  funt  diS.  Ug.  f4trtm  x^.  &  temfupradodrantem,  ncc  proindcfidcicommiflJs 

fl^.  ted.  tU.  dtii.  Ug.fi  jptnfut  5.  f.fi  ijuit  regdtm  dtit-  etiam  nnguladbus,  qu«  ooihi  vulgo  mal^  P>tu* 

Hmt.  mt.fir.  &  vxcr.  ncc  tam  donarequimdcbi*  cnlariavocant,  ezhatttiri  tous  facaltMetheredt» 

mm  foluere  videtur  iicrcs  qui  folida  fiacicoromtf-  tarias.  Cur  cnim  fidcicommifla  fingulatia  magts 

ya  przftat.  Qaid  cnim  aliud  dcbuit  qu^m  vt  ple-  quatn  voioerialia  fupra  dodtantem  pcohib«reti>, 

pim  fiden  ceftatori  fiio  ezhiberec  iF  Tif.  itfim,  nirt  Neqitemrram  excqaatiolcgatoraaHeiiddh 

\jltrtd.  Itifiit.  &  Tit.  dt  c«dictS.  atquin  hoc  ipfucn  cornmiflbrom  fingulariutn  qaantum  ad  dedu-^ 

ptaeAat  ciim  Ibitdnm  tidcicommitium  ioluic  nulU  ftioncm  falcidixhoc  itu  induccre  potuit  ai  c^> 

dcdaQti  quarta.  Ergo  oon  damr »  ^omdoqai-  Aam  illam  v  vc  velfideinNnmiffii&ngnlarte  Ipft 

dem  folutiodcbiti  donationoneft,  inqoii  ffj.fcjc  iure  rcrccareniur,  vcl  in  fidciconimiflis  duII*  fiJ 

m        fMuU.  ii  donM.  6c  micor  Tribontanum  dcicatiohabcndaefict,  eiuf^uq  QattuaiisoUi^ 

t i, l,^.C4dl^^MkU.  fic loqoide berede  rolid>  tloois, qux  pcr  fidem  feftaiorl  datiim  iab  hettdt 

igpudependentc,  vtdicat  cum  plCTiamfidcm  cic-  c6trahicreditur,qaamcofaltcm  temporcquoadit, 

jSereteftatoci,<nmialegatisnihilfir,quoddcfi-  dare  ipeeUiMcar»  fi  viuo  ceftttoil  nullam  dedic 

lie  teftarociieili^endttriasti poffie »  quippc  qux  Qrrod  noftlmlliMi dekgidsdid  potcft ,  qota  (i-^ 

^bon  ifide  heccdum  pcndcani,  vt  fidcicommiir^,  cc^:  licrcs  adeundo  hcrcditatcm  ctiamcum  fcgata'-' 

qnz 9c  nomen  inde  fuinpferanc»  fed  a  iuris  vincu-  tiis  non  miniks  quam  cum  fideijepmmiirariis ,  Sc 

k>  &  poteftate,  nec  precariis veriiisfcd faopiiaciab  eredkoclbtis  concraliere  tfenfeatar  'Irf . ).  m  fi».  & 

&  lcgismodo  rclinquaniur ,  vt  Vlp.  in  Fragmeniis  U^.  4.  infT.  Quih.tx  cauf  inpojftAt,  nullam  cameofl* 

•  icribit  Ttt.  de  Ugtt.  ncc  quicquam  fuiifet  fiicilius  tc-  lis  fidem ,  aut  ipfi  etlam  tellatorl  dare  intelligitar» 

1  ftatotibus,quam  legis  falcidix  poteftatcmdrcale.  mfi  qoateotts  &  heredJusflc  tn  daodecim  tabu- 

t  cata  eladere  5c  cliderc ,  fi  fidcm  heredam  in  non  btum  eom  obligat.  Porrb  ncque  hereditas,  inei 

'■  deciacenda  falcidia  imploratc  fattsfuiiret,  fiaepec  qoclex  obligat  hercdem  ad  legata  fupra  dodran^ 

^ txprcflum  fideicdmiflum  fiaepertacitam,  TCram«  tfem^oecmagisnatnialiter ,  qu^m  ciuilitcr ,  qucoa 

<  taiteentm  b6him  In  fraudcm  legis  fidcidix  videri  nmcn  obligat^ fiddcDnMaifla  folida  pra:(landa^ 

dcbuifTct,  nifi  forre  lufti-.ianus  ca  ccnftifutionc  nifi  ha£fcenas|  vt  quartam  e*  ipfis  a  l  cxcmplun» 

i       ycfpexiiadios  nouum  quod  inJuxtrat,  noniilud  legis  falcidi*  fenatufconfolti  Pegaiiani  authori-t 

^     '  ^quoiam  dizimus,  vtliceretteftacori  Falcidiam  taic  podit  deduccrc ,  fi  fiii  comroodi  maiorenv 

lej»atotomprohlbcte  (nooenimfoitiUudiasCo-  quimcxplendxfidcirationcm  haberc  vclit.  Vc- 

dicis,fedprimumindu£himiiS^«irilE.i.«ip.tj!i(lK-  icque  dc  falcidia  iideicommtfrotum  fiue  vniuer)* 

'  fM{.<^fiMl.)  Sedaltudquoiamconftitueratvtle-  faiium  fiue  fingulatiom  dici  illud  polift»  qaoil 

'fiata  hdcicoramiflis  &  fideicommiiTa  legatis  per  Bartolus dixit ,  malt  dcfalddia  lcgatorum,  per- 

«Mnnia&  in  omoihuscx2quatCBtOKLa.C.CMBiMiur,  miflamdantaxatcam  c(i'c,  non  ctuna  prohibicun 

Scd  tfbnfifio fedil&Mri^iiaminamCerc-  teftatoii  oc  fidcicommittat  fupra  dodiahtcm  HSm 

3 lum ilbdicerda c(^c: ,  q  iomodoidcmluftinianuj  ^.fcdtjuut  Infii.  dt fiitic. btrti*  Ergo  fi  folidafidet. 

Idquiturini.t^/r- C  (/;/(^(r  iM{/.nonq(sqoatio»nec  coinmifia  lieres  ptxftitecic,  (MUiUb  fidei^ci^  |c|^ 

poniitlaftinianus  lcgaottiBiaefiikttoiuimflrutuii  fiJddhe  brtiefidto »  n  |triHillHi  Otftifaitgiyfc 

primxuimorigincm.adcoimmutftrcacperncrrcrei  cxhibcrct.non  potcftrcpeterchec  quartamcon-^ 

Vt  non  femper  verum  fit  fiddcommiiik ez  fidc  he-  dicece »  quta  IbluiiTc  qgod.debuit  potiils ,  <miaa 

'  refumpc&d£icpcirodm,ddodeezPcctodiiuri(>  de  Ibo  qolcquanif^biielfelbtelligitar  r'fivarol9«> 

.  diAibne ,  non  cx  legum  potcftatc ,  IrgauVccb cx  gata  folida  prxftlteciti  non  vt  plenlorcm  fidesi 

vincalo&poteftarel^omnonexheicdamfideac  qassiA  iM^cit  iiaikdaueft»  redTtplcniasobibs 

puduic : iiaqae  non  poteftdidlietes  fid^fiUlet^,  qalon  ^cltnmi  iefiHurtt>eiddbttat ,  cqu^  DOd 

^touilcgatampiafeccininaUo  iote  acinatiUtcr^fe  Cepctitj  acalianoudque  tatione,  quia  portioncm 

^^liftumnoopc»fiK$aatqolcx)egatociciceUdto  qaMnfibicetincrepotetatquafinecIegatam ,  do« 

%£i\cxA\i.  cctlnw.  Brgo nec  hr^em  plenamcxhibece»  nefle  iUeca»dettfo.  ez  tt^M.ltg.xuimftrtr^ 

jl^lBetfi  legata  folida  p'  zflct,  quomodo  czhibet,  faro»  55.  dtrtgul.  mr.  quae  ait,  coiiis  pcr  crroren| 

■  "^«urfidcicommilTa  ^oli  ia  foluit  ctiam  in  voluntate  (blucirepettnocfi,eialdemcDafuIt6datidonatio^ 

l  Inutili  reUda  difJ  /<g,i.C.  4dltg.fslad.Ug.i.C.  dt  fidtih  nem  dre  il^  mm  fd  ai.  f^HaMliSpr.  dt  moff.  ttp» 

^  tn  fidtiff^f'"^  ■  »bi  dicemua  ifffr.bK  f if.Q  ucin»  MMfv,  oifi  dcrCbna  fi»laeniis,  vt  puta^  impober^ 

Idmodom  8c  quod  fupii  diximos  cx  viri  doaifli-  ris ,  locum  fadat  repctitioniy  vt  beoe  Acaftbus 

biilacobiCaiaciipotittsquimeznoftravclVlpia-  monct  cz  kg.  mtirdam  ifi  ii^,  ktt  tttuL  aai 
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^biCabat  an  dcberet  «ccnc  >  aonvnim  taro  hdli  proficifcitur^quia  dcc  libctum  ci\  heredi  dttc  tvftti^ 

%0iiMCnnfigencii  idfedlleaedenduseftndeiie-  toti  fidem  de  folucndo  integro  fideicommiAi^ 

cari  ci  dcbeat  condiftio  fi  pcobet  indcbitum  fdif-  «tiamfi  maxlra^  ad  hoc  vclit  fc  obllrins^ere  nc 

Jca vt^^IulUni^nonoftroconftitutumeft  in /«^.vfir.  naturconfukiPegarunibcnciicio vcatuc,  ct^mno^ 

tSMl*  Quod  6  IwTtiaMi  eonlbltb  >  fed  pec  erroo  rainor  Ctt  potcdas  lcnatufconfiilci  Pcgafiani  qu^nt 

lemfeAiTolida  lcgaia,  vel  folida  fideicommiifii  legis  falcidix,  licct  illa  p!«nius  &  fauorabiliOt 

fioe  vnltfriaiia  Gac  iiogulaiia  ibtuciit»  nemo  do-  pio^gcxecit  hetedi  adaerftis  legaurios »  quikm 

hizty  qmn  cepcddoami  beretfMnmi  cafii  liabci»  ntu^iifaltam  aduerfiu  fidcicomniiflkrios  ;  t^ 

debeat,  feicumiucvt  puco  diffcrcntia  quod  fo»  proindc  nuHa  hcrcdis  obllgatio  Gt,  nequideni 

latb  legatis  folldit»  noo  ceaocx  ncc  cepetic  fo-  naturalis  ad  ioiuenda  fideiconjraifla  tmeg^a,  nc 

lida  legata  qas  iblnlc*  (bl feam  tMicAn  pocdo-  '  nagis  qu^m  vt  fobatleg»cafblidaiiiccfiM« 

■Ml  qnc  vltta  modum  legis  falcidic  foluia  eft>  expienam  dctifric  ,  non  tcflatori  tantilim  ,  (a 

Tcenenitin falcidiaexdonationecaafa  mortls  pcc  ipfisetiam  ricicicommiflarii:r«i2»d./(g;.^diwi»«i)i> 

cradiciMiemfiiftitdedacenda/^.pM.  C 4d  Ug.fdl-'  "i.utuiUg.  ftlM.mH&. HSt. Iig.  vlt.  4i  fuk &Upt*^ 

gjfl  Hj|  ,u^$,ffliH*tnoTtu  inff.  qnd  Ugtt.  Ug.cum  quta  fcnatulconfultl  authoritas  iiaic  obiigatiunf 

fwfcr  77*  $.  liMrrr  x.  &  fMduit  •j-jM  Ug4t.  a.  &  qui-  ceiiftit  ab  initto ,  6c  confcquenter  obligadoncn» 

demnonper  vindicactooemt  vt malc quidam pa«>  oraneroimpcdiccamnatataicmqa&m ciiiilemd.'A, 

fancez<liA /«S/iMMiqucnondeboccainloqattnc  Ug.HtnMmmyC^*]^.  inporeliareigitur here^ii 

inquo  faftumlicredis  folucnti?  intcrueneric ,  fed  dlsmanet,  vtmortuo  tcllatorc  vcl  ^'lcnani  fidcm 

Coadidionem»&  vt  Papioianus  loquifuc  in  M.  S*  qtum  ci  dedit  exhibeat ,  folucndo  h<.icicomnufl4 

ItaM»»  icoocacioncm ;  qoo  oomine  ctMidi&io  fi«  jiacqgni  omillb  fcienter  /enactticonfulti  beneficio^ 

gniBcatur  non  vindlcatio .-  qnamuii  non  ignorcm  vclnonexhibfac,  fimjlirquutam  cx  fcn.itur^on» 

cepctitionisnomineqaod  generaiius  cSt  quim  rc-  (alto  rciinci  c.idco  vt  ncc  i  Jci)  pcihdus  dtci  puilir» 

'   *t»cd«n  «iodlcatioaem  lnterdnni%ni»  qnemadmodum  iam  fnp  iidixinius,cdiniuiC€oni^ 


ficarl :  repetit  cnimremfuam  ii  quoquc  qui  cam  muni  Sibcncficio  Pcg.^fiani  vrnnfit,  neccxccntio 
viodicai»  fed  ounquamdatar  vindicatio  eicuiua   iaiis  habcac  iniuriam  Ug.umrwum  15.  $.  infr.dt^ 


fiiAo&volonwiedomiBinmfamelinatinmtrant*  MmJtg.Or4uibm4.C.4diii.ttA.itAiaU.  Quoroodo^ 

latoroefl  pertraditionem ,  cfti^ue  hoccafu  omni-  cunen  perfidus  diccndns  clTLt  ,  (i  oUlii^itionctn 

Booecellaritis  vfus  condiftionis :  tamecli  in  uoc-  oataralem  ,  & fidcm  iutc  gcntium  datam  violatetf. 

tiboe  on^eex  dooacioneeaaft  oKHCiilocofikldditf  M.  kg.  dm  mnj/Sm  184.  f .  froanra  Met  it  rqpri^ 

pcnCt  ncrcdcin  mar.cre  cJebet,  &  qax  rcmancc  iar.  id  cnim  cft  quod  Thcophilus  diccbat  ah.o- 

mblare  alt  irl  fit ,  vt  viadicarieam  opocteac non  oesiureciuili  non  nili  contrapcrtidoscomparatat 

condici  *rg.  dtd.  $.  fi  quittxmmkktnit.  4.ltg.Umm  efle.  Atquln  heres  qui  per  errorem  laftt  foloifc 

ci^tieoca  o  ndU'im  lieredisfataam.nullaque  trii-  intcgrafi  lcicommi(ra,cx  quibujfaicMiamdctra- 

dicio abeo  fa^ ioiecueoerit.  Ac  /olacis  fidcicoi»-  Amas  fuerat ,  fi  Fatddix  locara  etre  ciedidtirc*» 

m£f  AiUHi  omiib  pct  ertorem  fenccolbonfnld  niidl  rainiis  agtt  qaam  vt  plenam  fidem  exhibeaK 

plCf^ani  bcn^cfto ,  non (oh  illapoctio  repetituc  tcHatori ,  auc  bcncficium fcnatufconfulii  abiiciac»  < 

qax  cx  Pegaiiano  retineci  potoictedcocanifidet»  quia  errantis  necvolunras  vi/a,  nccccnfcnfusvU 

commiflum di.iwr<»Mwi<ffe1Vcitt  qiitficcwinbiii  Uucd  Ug.fi ptrtrmtm  tyfupr.de iunjd.  nihtlcrgo 

AbiCuro,VC  gC  io  i.  fitWf  liOMIIO  f»  j-fifm  imm  eftpropcer  quod  Jcncgaticidcbeaccondidlio,  iC 

mfr.htt rir.quoufqae  heres  qaartam  iibidebicam  es  cepeticio. ^fi^omvaim ,  non  magis quam  repeti* 

eo recinuecic,cttias Aulicetiola cetentio eiperaifia  cio porcionit  ftlcidiie heredi ,  qul  fimilitcc  pei er.i|| 

cft,noneclam4iltvindiadoiL|kiMfiic>Qisoin»-  rocMafiidiiegataintcgrtfolnib  Rcgnlacnimi»!^ 

docnim  quartamexfideicommifiorettnere  poficc  riseft£iftierrorem&  ignorantiam  non  nocere,nc 

berei  fi  fiddcommilTum  ipfum  iiu^rum  non  ba«  maribus  quidem  fiuc  in  damnis  fiue  in  compciH 

lcnet 2  noo  enimci^m  Ijrite biMi  ■iltinanCBr fiJet'  imi.ljtrmftBi S.&Lftq.iapritiap. itifr.demr.&fiB^ 

oMqpaiflTa  per  Pegafianam ,  qnomodominuantur  ignor.i.L{iimquii  io.iHfiti.C.*9d.  luris  vcriSignorjn* 

iMniper  iegem  btddiam  dJjti  qumtitdtt  ■j^.f.vU,  tiam ,  vt  ibidem  fcriptum  eft.  noccre ,  aut  potidf, 

|||ibli%JMLit^ntqOe^ooacionescaufa  mortisi.  qaodctmcn  aliquatcnusdiuerfum  cfi,nonprode^ 

^fiqltittxtturtii &i3^ftiit^.Cuidlf4kid.c^\ion\zmi<i  fc  qnomodoPapinianus  loquitur  in/.i«rarigi:0r5n- 

l^atorara  noo J^.deieotnmiliorum  cxcmplum  fi4  7.(/^.(»d.i£.fir.  inquotamcnilianufumincuc- 

Ctpiaati»|jM|lnMiWkiiMm«ff  titdubitatio,cur  crcociucisimpediat  repetltionem^f 

(ni)7.i0^jltHMrrjiMii;^dMMr.curenimxquipararen«  portionis  filcidix  in  legatis,  &  fidcicommifS in 

lui  fii|»iij,fU|Pil[ffibrOtn '"tii  vinculum aiiquodper  loUdum pr«iUii , Papioiaoucdicac in i. l.mit 

lbiidtili^|f^|K^f fideleommillavcfbnnllomf  &ftq. inriitgoonociam oeminl  nocereSodcmni^ 

^l^^llkut^donationibus  cauf^  mortis  non  magis  amittedar  rci  fux  5:  fuam  petcntibus.  An  non  cnini' 

C||ci defideicommifilis  locut.i  clTcc  lcxduodecim  damaiipaciturquiamitticqDartaro,qaamfiaeexIcf> 

JEotat«m,feddetegatis/.v<r/'M/^^M  izo.itnrb.figin.  gaiit finc e»  fi JttoimllBtdwioccre flc  cccioerc  po« 

j|r.Sedillatamenhicrcm.^net  hrlicacio,cur hcredi  Cui(rct?Refpoadeodnmcftmeoiudiclo,Heredi«|, 

imniictacuc  repetitio  folidi  fideicomroi^ipccfa^  pet  ecroi£  iittit  long^lqpu  vel  fidcicomlfia 

|ltocefll^iKf.Si vemm eftqoodlbpcfloimtccMf  nlt,  &  fi^devalecondfeete  *  nott  lom  iocit  cctOK^ 

ftqvens  videtur.fi Jeicommi/ra  folida  deberi  natu*  rem nocere, qutofiiAfi  propriu &tcadicion6  folOf 

loMter  ob  fi  Jem  datam  teftatori ,  tn  etiqac di£Eecre  tion^oiQl a fe&dia,nec  proiode  um  de  eo  quasrenf 

Alegatls ,  obtigationem  verb  natonlemlmpcdito  dafflefle,vtromerrociarisiioccafanoceat,qa^ 

Ibhitltepetitionem ,  tam  quoqae  ctim  fiidi  ertxMr  vtraroprodefiedebciCMliodoceDdirepetitloncnv 

interuenit.  Scddicendameft  potloremeficpote-  RcgutaautemeiqueperpetuaSf  gcncratiscfl.iurif 

Ibtero  SaoatafcOaAdci^Pcgafiaiiia^ilm  obli^uio*  etrorem  &  ignoiia|l«niieinini  vnquatn  prodcfia 
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igitax  noncft  irollam  exeo  ioriseirote  induci  pol^  net  non  «d  ialci(fiiin  legator^m ,  n  vtrba  ipfa  le- 

ferqpethionenik  ad  quatn  iad^eeniimtmxfky^  gis  probant , (icut  8;  quod  in  /. rtguU  9.  f.  vlt.mfr.d* 

fet  iaris  crrorem  oon  tantuni  non.nocere,  fed  Mr.<^/4A.  f^fVUc^rprimaverba/.qucexAM]uen- 

ecjam  prodefle,nec eniui  cercac  dc  vitindo damno  tibas interpretanda  «*k  teftringenda  Aint ,  genera- 

ftiBittcndK tci  faz  is ,  qui  fi Jcicommiiromfolacam  Hora  cile,  Sc  ad  omncm  falcidic  fpecicm  pcttinere 

iaiigmm»id«ovnlticptlBiC»  ne  quaitamamittir,  ▼ideantor.  Adc&autcm  verura  eft  quod  dicimut 

cim  amiflil.^aarta  nontamaliquod  damnumtet  (itcidiamlegatorumhcccJjscqu^ntamefrejpfoiu- 

fuacinciirriflei  qn^m  occafinnrm  acquirendiami*  re,vtdabicatamolim  fncric,  an  hcrcs  qui  tedato- 

fiiTc vidcatur  d./.f«M«i9.  &L(Ubit»rtm icuifrj^  cis roloDiimnvlttofeeakfltrpopondinietfelegttk 

\nfr»ui,  trtdit.  cum  quana   Jcicommiilorum  noo  integra  foluturum  ex  ra  promifiionr,qa3muis  poft 

j>crtincat  ad  hcrcdcm  ipro  iute,  vcdocuimus,rcd  mortcm  tcdatoris  fad^a  obIigau-cur,ineamq-,rcm 

taotilmexPegaiiaooioshabeatquart*  cxfidcioS-  fttkneceiraria  faftiniani  con1Utiltioind.<.vJlr.Ci>il.-, 
Biiffo  quolibetfivCHtretinendz.  An  ergoinfaJci-        /fg./<i<W.qu«  huiufrrtQdi  cautioncm  vult  valc— 

■dia  legaioroQi aliudobtinibit  /  lca  ccrt^  vidctoiv  re  1. icie&aleearo  veterum  ambiguicatc ,  fctipfct^ 

Bam  ctoi  ipfo  iotC remanea^  penci  heffedcm-,  lOm  «oim  Matwml^fleco  dnUcati  poifit In  I  fipMmiik 

q  loquccum  Icgatil  iam  viuo  adhuc  teftatoic  pc>  io.§.  i.infr.  de  denAt.  vbi  tamcn  aj  pcopolitam  cx 

ncs  legaurium  tuic ,  idcoquc  vindicaie  aam  hcrcs  MacceUo  dubicattoncm  ica  tefpondctur  vt  negare 

podit  dLlJHiMilr,vtaeindooaiionibascaa(anM>itlt  probabiitternCaiOfoiffilt-,  qafntotiiillarcrponfi6 

^aenkd.t.i.f.fiqtm<xmtrtit  D.qH»dItgdt,&i.Lftn.C.  fic  Triboniani  rcfpiclcnti?  ad  ladiniaui  conftitu- 

^yig.fdtii,  Ncgati  nonpoteft,qatndcdamooret  tioncm/.efti^nim  iiidcmferc  verbls,ccrti  eodcia 

line amiiiendx certet  lieresqni  de  (ateldia  legito-  icnfa  c6ce|^.AIl8iqo«ltio  eftqoam  ftartolos noB 
tum  condicciidadif^^utartnccpioindetamindigct  omiHt  de  legatis  8c  fideicommtinsin  tcnamentO 
Tciaiiscrroteiprolic,auam  vt.quodmiaagcftici    minos  (bJcmni  idti^is ,  an  faltem  nataraliter  dc* 

Don oocear,  nec  fcninlam  lcgeni  aut  iinit  fatfo-  beanrar-»  qaod  ille  magis  probacquoniam (blota 
Bcm eire poto.quz  haicn6taiunoftrr,qulkm ccr.  non  rcpetuntorczl.)?</rw08irm^fan(^i.it^.iiM  rirJ.aa 
rifTintr  Pauiniani  dcfinirioni  ad:  er^ctur,  quod  e-    C  </<j(<M(.dicemtlsadi///dn(0m}»/{^(rm,  necuraBac- 

tu  n  fcriptum  cil  ip  i.Ltrr*r.  $.  Cjti  Ug.f*kii.id  fal-  tolo  (i  cam  kmgoa rzatcntus  io  iiaoc  lcgem  Coai> 

cidiaaifiddMainiilloniffllfeetfingttlariampeftif  OMmaijbiknifttciiasamfindaaWik 


i.  I  o  E  k  iibro  16.  ad  Sabinum. 

SI  quis ficro)uerit,vt,{iapparukeiirein(lebituni,VelFaIcidia cmcrlekittiml^ 
daninrcpeticio  locuin  tuibebit.iicgbriuni  enim  contiadum  cft  inter  eosL 

l.  r. Siqdis ftcffluerit.  hilopcr:tur /  firmtiira  15,  c.ietnii^Jfirtpittti£f2 

•  Rat.  dvb.  Qjiod  quislcicniindcbitam  fbluit  Citiondtli.obuufddtor.  Poflcriorcautfi cafu  paAii 

hac  mcnte,vt  pollit tepctcre ,  poHck  tamcn rcpcre-  cfl>  &  quidc  noo  nudu,  fcd  tr.adicionc  &  folutione, 

re  non  poteft/.fMidfirir  50.  mfr.  btctit.  Ergonec  fi  cai coh^tet  veftitu.quiancgotitigeritur.tfiu^e&LAat^uii 

folucrit  hoc  pa^ro  txpicrrimaildito.vtriapparuif-  trahitur  inter  foluentem  &  accipientem  di.iwrir 

fec  polka  clleindebitum,  vclfalcidia  emcifiiret,  tiawjf.  ufufr.  itfiS.  neque  poreft  videri  padunfc 

redderetur>repetitiolocomhaberc  potctit.  Quid  nadam,<}aotiescertaIegedarialiquidprobitur  4 

enim  rcfcrte  potcft  an  ea  mcnrc  folutio  fadla  fit  fidomifnui.in fin.iiifr.de prtfcr.  vtrb.  l.Tehta  C.l.vlt.C.di 

-an  co  pa^  {  Ptxrcttlm  cikta  condidtio  iodebiii  trttMtmtit,  Cumquepai^uiiiiiac  nuUam  babeatfli< 

jEwntaracxcoattaQooalcatar ,  <|oimex  diftca&O)  foiatlonemumcifi  perinde  eiEcaxit|||lligendui4 

^iadif^rahenJi  potius  ,  qnamcontrahendi  nego-  atqucftipuIatio,nonpoteftparerea(ftionemexftt« 

^janimum  hibcrc  vidctur  is  qui  foluit  indcbi-  pulatuqucnoucc  condift<ooemvtind.i.yijbrr,(^ 

tamL^,%.i$qiuaHttwfir.  ittbt^.&tiSSM.  oeqae  ror-  i.Lfi ita ^.i.&ltg.ftq,  condiAioigitnrhocearafeW 

fumcxpafio  nudopotcft  r.arci  afitio  /.  iurii  ItntiuU  ucnti  compctct.li  poftca  appaructitindcbitum  elfe 

7.  i^ei(imiu^&fif.JitfrMf4&.  Ergo  ncquc coo-  quod  rolucum  f aic,aai  falodiacmetfcritt&qaidcnt 

diMo  fioc  indebiti  nae  alia  vHa ,  prcfcrtim  e^in  c6diAiof ndebMvtbini  patatBartolas»licatlcoa« 

ctiamfi  inierpofita  eflet  ftipulatio,  perimcrcrur  diAloobcauDmcl.  ticiv.iranon  fccutalocumhabe- 

vtiaoc  condidto ,  &  fola  exfnpulatu  a£Uo  fupercf-  ret.fi  datum  ciret  ob  caufam  futuram,  &  conuentio 

fctLjiJbitti.  ifiprincif.infrjra.niitfukr.  Q^iemad-  intcruenitrer  de repeMsido ficiafiicei&ret t».<:.A 

modam  9c  dicimos ,  cum  quis  motuamdatpcca»-  nndtS.tb (aaf.dstXt,Cj»4MM, ^fub  mod.  non  qua- 

niam,&iibieamredJiAipulatur,nuilam  cxnumC-  ficondiftioiudebitipolfitnarci  ex  padloquamai^ 

ratione  nafci  aAtonem  fed  cx  fola  ftipulatione  Lur-  non  nudo  ( nafcitur cnim  feroper  ex  folutione  dc 

$ictniidit$.%.  qutttiMm  fiipr.itrA,iitiit.Lfiit4  6.$.tk  •  iraditioneteiiadebitCk  eiim  fu  hxcobl  gatio  dfc 

i(^/^,tn/r.</rN«v4r.condicl)o  namqueindcbiticd-  earumgenere,  qode  renon  confcnfu  folocontra» 

paratur condit^ioni  exmutuo,&  mutuo indebi-  hunturd.$.«rf»«f<prli^(r.9in^ nioi/. rrr«Mfi-.»(/ij 

tridi  if.ttqHoqutIttfiit.quib.iii0i.l9fmtr.oUig  <^d.i.5.$4  jqviapaftum  hoc  confcruat  9c  retiner  ius  condl- 

hqutqntitohUg  &  d[lm.  nonpoteft  igitur  hocpa-  ftionis,quaralioquiintercidcrct  riquisiodebituitt 

iOoit^  facetevcco  magis  condidlio  indcbiii  decur«  fcicusfului/rct,quamuis  eamcntc  vtpofteStrcDcte- 

|>IC.  Moltftm  latereft  an  qais(cien« foloat inde-  ret((i.f«MifN».Qiii  enimfic  pacifcitur  fatis ofledit 

kiniro,quarouisea  mcntcc6qjcpropo/ito,  vtpoft-  fenon  fblucre  (cicntcr  indebltum  ,  fcd  vcllc  fib^ 


^lfc    '      ANTONII  F  ABRI  I.  C.  KATlO>jALtA 

^edentein  dtxitnus.  Qj.^iniiis  &  cam  Accar£o  6l  mcn  proprin m  habeat, nnlis  poteQ  d.  l  'aitbffi^iOi£ 

Azonc  vclitqolsaAioneoi  pnEfcripas  veilMstioe  f.x.itfxit.  d.ligfi  dtimm.'i3.iiAm  &ltg»9lt.CJtrtk. 

ttfu  dare,  vtM  ^io^  io<leblli  folucom  cft  tcdilx*  ptrtimt.  cquc  nouum  eftvtadto  przfcriptisveibis 

turtiscertd noo ercaueritCompetit cnini lUa»£kio  concurrac  cum  condi^oe i MMMto j. fi^^^ 

«qootics  negottum  aliquod  geltam  c(l » conttaflO  ^Mfrtfaift.nrb.                               '  '*  - 

^•BMaMftoaiiiaatc»4c«x  qoo  nofci       ^ociuv  <^ 

if  Si  quidejcteftamefLtolbltttumfity^od  pofteafkl/ufii,vdimoSKdoiiidll( 
Velirrituiii^  vel  ruptum  apparuent>tepetetunvelfipoftroulcumtemporiso( 
imec(erit  tes  alienu  Svel  codicilli  di  u  celati,  prolati  (unt  qui  ademptionc  coa^ 
ttnentlegatofumiblatof  um^  vel  deminutioaefa  perhoc^  quiaaliis  quoque  le- 
^tareliAa (iint :  nam  Dtuus  Hadrianus  *  circa  inofllciojfum ,  &  falfum  tefla^ 

xnentum  refcripdt,  adionemdandam  ei»(ecundam  quem  deboreditate  iudi^, 
catameft. 

jl^i^i     tliSi.  i)9ciud'itutn  \4i.  %.\  fupr.  c«min«iiMuid.  l.ji  In  irt*  {jT 

*  S/,/r.  ftMm.  D  t  c.  Exco  tclUirentoqtiod  vclfaU 

K  A  T.'  DvB.  <iikaidcinieblci foludonc  &  ciS-  fum,vcl  inorticiofum ,  vcl  ruptum ,  vcl irritom^ 

dtdbionequcriturinonaliudtcropusinfpicipotcd,  intcio,td  cll,  atitc  aditam  he;cJitJtcm  r.iil!ees 

(|u^mqaofolutume(l,  qiiiaestemporc  quaii  con-  poftfado  apparuit,  ncquc  lcgacum,  ncqucfi.^ci- 

tradum  inteUigitur,cOm obligatioindebhlreoon-  MMBmiflooi»  ncqne  ±sa!icnum,  ncquc  ana  J  Ljuic* 

trahatur,idcft,falutionc8f  tr.iditloric,  vtproximj  quamdcbcri  potcft  ,  acnc  qnidcm  libcttatcs  fiui 

diximos cxUy^.u qutqutdt9blti.& dt.  &  !».»9«0f(ik  dircac fiuefidcicoramiiraiix  ni(i  a  lcgitimis  hc<* 

lriKr.fOfl.«Ml.r«cMrr.sA%.naiB0etneo«tcaaibas  redtbasruerincrepecicc  i. joinwliMr  14.  SLttfiOi^ 

omnibusgcneralceft,  vttcmpuscontraftiu  Infpi-  'mntoirifr.di fidcicjihnt.l.x.  C.eed.  Nim  failumtcfta- 

€io2oacitlMitUidP$IU69.itip'Mcontr.tn^t,lJi  ft^  ncntum  iplolurcnuUumcft,  cl^.na ncc tcilamea» 

ttMMi^lti^iiHfeml miBi,  tc  volgacenofirorom  cuoi fit.quia quod felfda)eft»nihil eft.Inoffid6lflm 

krocardicameft ,  qualitatemiunAam  verbo  inttl.  vcrblicct  ab  initio  tcftamentum  fit,  adcoquc  viU- 

ligendamcircrccundumtempasvetbicz  IjniitltSit  dum  cxquo  aditi hcteditaicm  non  rood6  poffibl- 

txtrmum fupr.  deii»xd.M.dm eigo  didcqai*  le  fed  etiam  neceifarian  fir,  vc  inoffictofi qncrc** 

ibiotum  i  fc  indcbitum,probaredcbctlaiflc1nde*  nafci  poflit.ponqukm  tamcn  inofHciofuiii  ptonunf» 

blcaro  eo  temporc  quo  fololt,  acqoi  pookattk  (bla-  ciatom  eft,  rcdic  ad  canfam  non  ceAameoii ,  pcrio- 

aim  fiiiire  cKtelbmeato,  qood  BohtatH  poftei  ial-  deque  habetur  acfi  oec  la£him  teftantcntom  nec 

fum  vel  inofficiofum  vcl  irritum  vel  ruptum  appa-  hercditasex  co  adita vnquam  elTet  /.  ram  tjui  f. 

rucrit,acproindcdecuiu$  viribus  folutbnis  tem-  9lt.f$ipr.de  imffit.  ti/Um.  Facitcnim  quercU  incF^. 

pore  non  dubltabscnr ,  veneeari  non  poflit  quin  dofi  patrcmiamiltit  intcdaram  ,  adeoquc  quod 

bona fide  flc  facca &  acccpta  (olutlofic,  nonergo  isirabiliuscft,&  cootraiuris  regu)a$,intcrdum  pro 

iodebiti  condidione  tencri  potcfl  iscai  ibintom  partcTcftatum  &  pro  parte  inicflaxnm  Uirc*i^, 

tft»Cancandcmque  dcbec  ei  prodeiTe  bona  fides,  t»d.tit^  quiarefcindicdcfuodiindicia  tanquain  dc- 

qnancumveticascziurisregulaio  l.bcHMfidu  if6.de  menrishomiais&infiuiiljJ.Tinii}.rod.A'ieoquc 

rtgulMr.Ntm  quodibi  addicur ,  vln  Itx  imfodmentw  libertates  nifi  teftamcntum  ex roagoa  &  iufla  caufa 

OMi/},  adhanccafumpettinereaooyidecar,cuin  inoffidofum  dici  coeptum  fit poft quinquennium 

Beqacl0tiwqacpi«torpnliibcac,qaominaalbL  dJLF^ifUitum  S.f.flt.&l.fui.t»dAtzn  isquticmelex 

Uacacextcftaraento.quodnequefiilfum  adhuc,nc-  tcftamcnto  hctcs  fuit,  xqi;4  contra  iiiris  rcpulatn 

gicinoficiofum,  neque irritum  neque  ruptum  cf-  itcres  ciFc  dclinat  l.infiASMtient  ^i.dt  vulg  &fupUU 

dicacactdanmiodoadita lit  cx co hcrcditas qu«  /iii||llr.Te((ameaCum  verbqood  iiritiun  fadtim  cft 

etiamcx  teftamcntOi  quodfiitfum  cllc  i.im  Jlcitur,  pcr  capitisdiminutiorcm,  quar  tcftitoripoft  tcft^v- 

adirl  intcr Jum  potcft  L  cimfdlfum^bMfr.dt/uquir.  mcatum fadkum  fuperucuci it,lK2c  ab  initio  valuc> 

Ipri.  Mulco  magisautemfitefUmentumineofit  riccAmficbattdefiittaaieovtlerevfaoadhucteflaf 

Vc  dc  inofficiofo  iamiam  arguipofficquamuis  hc-  torcnccprr  lcpem  confirroariproindc  potcft  tenrv 

ics  inftitutus  id  fciat »  oula  ncc  inoffidofi  quctcla  pore  moitis  nifi  teftator antc  mortcm  fucric  iopt^ 

proponi  potcft  nifi  poit  aditam  ex  teflamcnco  he>  iBnam  Ibtom  lcftitacas ,  ideoqoc  nce  iditl  cscd 

tcditvem  l.Pijnrursm^.^.ficordicmifHfr.dtinof.tt'  hcreditas  potcft  l  fi  dunum  /^9  ^.\.  de  hcred.inflit. 

IUm/./awitf  j5.^.ri/.C.  tod.  idcmquc  de  tefUmcnto  Quod  autcm  ipfo  tnre  toptum  dt  fiuc  vioo  adhoc 

laptoveticricofiiftodieiptrflevidccartC^neqDc  tcibcote.vc  pcr  alindpoAcriaticftamencomilil 

rumpi  vel  irritum  ficri  tcftamcntumncq.  ruptum  faftumfiueeo  iam  mortuo  pcr  natii  i  atLip  foiti 

Veliriicum  £tdlum  pronunciari  ponru,  nifiquod  a-  pofihumiprzteritivt  in d.^.txuQ4mtntol.i,lp»il»» 

liqaandotcnoit  l  mmetfi^.  & pnfuifr.deiaiufl.rufe»  miiti.&  pdff.  dt  iniufi.rupt.S.fifiirmt  Jnftit.qMH%ieil 

trrit f4S.ttn4m.c\it noa  crgoimpunifolutionem  t«/?(iw.i«j£ri»i.liccttumquoquc  valuerit,cilm  fiebat 

nccipecc  licoatei  cui  ctiam  prxtor  adiooem  dau^  iiemque  ipfo  etiam  moi  tis  temporc,  io  eom  tamen 

jraffttadeiterqacodamabiooitoqqoque  ibladb-  ftatiidedudtor.vtnecvalaifle  vnqoS  cxiftimctar, 

'ncm }  Qu  omodo  folemus  dicere  iniqaaro  efTe  im-  nec  adiri  ex  eo  hercditas  poffit»  imd  nec  fubs  herdla 

puninon  foluere  cum  qnemprctorcogerepolfic  quifquimexiftercquandiatncofbcueft,vtruropi 

ufotutionem  /  qu§dMttm  6.  ji.4pud  Ldkenem  infr,  quandoqucpoflic  lic^tnondomruptumfit  f.VMffl 

ifuin p4tidjcrtdit. Eftenimmaltofaciltds, vtpoHU  frimito  i^.descqutr.hiTtd.lfifi^  t6.de hbtr.&pofibn. 

dentf  qui  iamfolutiooemacccpit.dctnradimpc-  quamuis  fui  hcrcdcs  nuilaindigcantaditionc 

^jcadamcoudiAbacffltetcatio ^^ff^^fVffJ^,  ftm  u4$iMii>fiiit  ij^iefuk&  U^t.  atqp ncq.  legam 
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«eipfidcicomnBkIsBiieq(ieItbercace*aliteTCitefta>  fed  id  demam  (^nod  poR ieccnniavr.LJidmfidti. 
llienwcieberipoiIunc,qaitn  fiezeoadiritataUter  tmmijft  i6.  §  Artftt.vtfr.qui  & kquik.m4amm..\ddc 
«couiri  poflit  hereditas,  ita  vc  nec  rafificiaruidicl  tqa6d  hcccs  adcuncio  iicrcditatemtnon  miniiscam 
PWentiiadlca  fit  LfirttmyJf^Jtuft4m.mtl.l.firie-  Irgatariis  Sc  fidejcomtnifTariis  concraliere ,  aut  fal- 
td$il^iJtr^.mr.Ud  qu4m  I4.C.  defidiic.  Coofequctis  tcm  quaii  contraherc  vidciur,qu^(n  cum  ctedico- 
||hv e(l ,  vc  qood  ex  fupradidts  tetUmentis folo-  ribas  L }.  $.  rbimxta»  L^q.infr.qM^MCiiiiifin  p^es^ 
taraeft,fitindebitum,ldc6qucindebiticondiftlo-  quidniergotcncbttwrcx  fuo  illoqnafi  contradu, 
Dc  repecipolfict  nonenim  quod  ceftanientam  ek  umecfizsalienunipoftmaltaro  ccmpoiis  emcrfe- 
|wftfadoptoitftcianittilfWMMtoalfictorum, aut  rit? Maxlm^autem  n creds coniteftolo  legata  9e 
iBliiftum ,  aut  rnptum,  ficcre  potclt.vt  no  ia  fuerit  fidcicommifla  etiamlti  miniis  folenailitedamcnto 
(ltleantcadceoipfoccmporeqaofoluebacor.£u&-  rclida  debed  naturalfter,vtdicdMirasadlcgem 
•u«filmlCfn«Bieiaiio4MlMt  t(mt)e  mtcltefta*  prflccedentem :  qoanto  OMgir  enimSe^dniUler»  8f. 
in€cumfuerit,ncq.nuctalefacir,  nccmutatftatum  ratur.ilitcrdebcntur  ci  ,  qux  dara  funt  in  fblcfllll 
teftamiti ai£ ^atenos res etiam  mal^ iudicata  pio  leftamentoi  Q^pd  li ita  eft> ^uidui naturalisinaft 
wttkU8hAmail&t)tik»f0  j^.^.i/N^r.Affin»-  cinills<Al^gatMrimpedietcondidionem?DBt:.E< 
^rc.nccqnodiscatcxaliquo  eiulmodi  tcltia.cnco  nttUo  feftamento  ptxft.mturlegata  vltravirespa- 
Ibliuumeftin  boaa  fide fuecit^ere poteQ dcbitu,  trlmoiiij  Um  taiam  ii.i.tiued  fulg»  ad  fiaJtfrM l^» 

2aodrcMnfbit!iidtbltam,(|alale9Cimpedimeoto  f»lai.nec  heredcm  opoctctpluf  legatomm  noml- 
|,qof Beceiofciiodi  tcftamcnta  valere paticur,nec  nc ptftftace.quim  cxncfcditaie bonifque dcfuodi 
cxiucleberi  qnicqnampoirc,  necobligationes  ia-  adcumperuencrir,qaamois  ccflct  falcidia/.i.  Sft» 
ftascontcahidomioiiqueacqniri  niriceitif  tc  lc-  9«i/.er  j^A«i7.f  .nmrMliiiii^d  SC.TuhA.S.uVttfM9t 
gicimismodis  Ukligmumm  fcre  A^.f.pldua  dtvti^,  filiml»ftitMfttigaLrtb.ptrfidtic.rtliS.ncc  bcceinluie 
pUif^.&  tilien.micT  quosuon  cft  bonaHics  li  li;  ft>.  comj  a^anturlc^ataiij  Si  fideicommiflaiijcumcre- 
la:plusdicu,cciamn.i-.tthoreacmandaii(c  prxi^jre  ditoitbus.  Etllenim  cadem  lcxduodccim  tabula- 
Iblntio  fada  L-lVcc  cotcinpoie ,  q  to  ncqneiaUtim  rum  cll,  quj  hrrcJem&  creditocibus&  legatarils 
adhuc  ncquc!nofficiofiim,ncqijcirr)tun>,ncc>.ru-  obligai  /,t'/f.  C.rf^  fjfrrJ^ff.aliter  t.imcn  hi$,aliter  il- 
ptumetreccttamcntumdiccbatur,fa'uaintau'.cnci  lis,nam  crediconbus  quidcm  obligat  iDfoUdum 
quifolait maoerecondiAionem  tedebiii, qaontam  ettamfi  bonadefiinfii  non fofiiciant, qola  ci^m  he- 
caquit  dc  n:)uncmrrs!mt,  nouo  in  Jjgcnt  aaxiliof.  rcspcrforamdcfiinflireprxfcnccc  ,ita  vt  cnlc  pcr- 
d««MUii.  §.ex(4uf4fupr.demierttf.tntur.fju.nccttt  T^na  ctTc  exilhmrtur  Scutli.^iSi,de  tHrewr.4werttHL 
•viiadtcaia  pro  verlcate  liaberi  poteft  in  eode  ^ttftjnprimif.Lhtres  &  htridiutitShfl^JtffiU4f.aotL 
^O  iuJicncum  nonfuir,  cum  ncqueadofBcium  potcft  hcics  lolidum  arsalicnum  non  debere.quod 
fudicis  pettincat  fjtuii  poft  feotentiam  tcmporis  dcfui  dusfuliJum  dcbuit,debecquc  fibi  bcrcsim— , 
traAams  l.u%.\.iHfin.dtvfw,  Sedcuidabltnrhyc  putarecarealegesdieritl./tdw)K.iff^.iirir4iur.||* 
lcgatorum  repctitio?  Anb.m*  fidei  pollcfllui  q  :i  rtd.l.x.C.ft  cert.j)ct.Li.& i.C.ft  rntts  txpturih.htrtd.  dt- 
folaicfAnhetcdi  quihccedicatem  euiciii  Vlpianus.  bit.  Vndc  ht  vtlolii6dodicatutcflchcre(litasqu«- 
bte  non  aperic ,  fe J io  fine lcgis  fublicic ^onem  cnnq.inoenit  hetedem  f.  BbtrmfSJkknMitU^Kg 
dnn^am  ci  fccundum  quem  de h«ediUtciodica<  deiu  ^^.fdut.Miatr.  .u  lcgicariis  nonobligaiurln  fo- 
tWB  eft.Dc  quopofle^diccmur.  Itdum  luicspec  lcecmduodecimtabularom » quia 

;  «  relfiptftmuUumttmptrhemttftritMMlki^iKAT,  neepermiiiccial  Romano  eal«tellaii  de  aUeno 
»y».  dm  /emeladita  eft  hereditas,  nec  redit  aJ  fcJ  r.inulni  dc  fuo  /.ml«  /r;»r  uo.  de  vtrh.ftguifie.h 
caufam  oon  adltz  hc  c  Ht atisCvt eos  cafus excluda-  ctnfuiuiai»  i.$.ft ftfi  fudum deimr.aiUcii. id  demiiat 
inus  dc  qaibns  proximc  diximus)  omnis  dcfbnAi  «otem exbonucnialq.elfircreintar,  qnodrapeffcll 
«ol'inta$tataconftituitari./(^rrs»i5V#.9*>  fidtiiv-  dcJudkoomniarealicno  /.  muLierbtndji-de  iurlm, 
rn  funi  u  fr  adSC.  Trtfrfff.acproindc  n5  minus  q  oi  Ltienpffunt  ii.dtm.ftfc.LfuhfffulumiS^SAtmitfl^ 
aJ  lcgaca  quain  quod  adzsalienuni.  Ergoquauis  fgffc.  Et  qdamui^Iiiiuspatnthetcditatliappcl* 
poftkptaAcfiJeic6milbextcft.tmcncu  fclutaxs  laoo  quam  oonorum ,  qaia  lieredltwnonmcltnc 
alicniunemerfctit,  noneo  rnat;ijcond'Ci  lcgatj  &:  dcdi^ilo  xtc  alier>o,cum  hjbeatcommoda  &  in* 
fidcicommilla  poiTontiquz  &  bona  fidc  acccpta  commoda  Lfiqu-sftnium  8.  S.vlt.  & Lftq.de  ltg4t.iJiU 
fimtlilegatariisft  fideicommtflarif^notempote  i.&\.de  bcmr.pof  pe.ucnille  lamen  proprieetlam 
quo  adhuc  latentc  zrc  nlieno  non  potcrathcrej  exhcicdna  c  d  citur  id  demQ  ouod  dcduftisone- 
jjiocptactcxcu  tccufAte  folucionem,pra:fertim  verb  ribus  fuperrft  /.  x.^.ftrutnigt  vtrftUud  ttneJu  dt  bertL 
S  ponas  non  ntfi  poft  molcnm  tenpoffls  tn  atieni  w<  dljimJ  ssji  t6'.  f.fed  &ft  quit  4d  sc.  TrtbtOi  Ae 
emerfiirc,qHomodo  Vlpi.inus hic ponii:quis  cnim  pr^tc: ea iicct tcftaior ille fit  qui  legat.obligatio ta- 
eitt huiiis  peticuli  metucndtfinu?auc  quando  parta  rocn  lcgatoi  ii  indpit  ab  bcrcde  LkrtditdrmS  40.di' 
tcMtariis  8e  fideicftmifiis  feenritas,  ii  acccpta  iam  •»%.^<«iiit JfftlsaKeniobligatioincinit  a  dcfuAo, 
felOtionecxpedadumhabcnt?anpoftmultafort^  tuquoq.quaJoagi  conominccir  dctunfto  n6  po- 
Inftra  &  annorum  curricula  cmcxfuctm  Itc  »s  a-  toit;  vc  In  eacpUU/itrttlir^nitai  7.  derib.  4uti>traudu. 
ttcnom,quod  plcrnnqucpcr  maltos  annotbitct,  jtt/li  t>IMilq.adiftorescettantdedaffino  vltandOf 

Sriufqaim  cmcrgac6cfeexerac/An  non  abfatdum  obidqaefilntfaaorabiliorcs,  legatarij  verb  de  lo- 
tiniqaum  eft  rerum  lcgstarum ,  aut fideicommiC-  cro captan4a»^idcotan^>tnk^fenorabilei  LvU» 
. iuvuD  dominia  catndiu  niancxc  in  inccrio  ?  /.  1. n^»  f.fiH  vtrh  ttwnntt C.  4tii&.ttmti4^ttlSt6»ffiiM 
'0fiitUf.  nam  & non valdedfflimilitct vldemus  U-  mtd» iufr.  qMinfraud.  crtdit.  udch  autem  verum  eft 
bcrratcsconfcruari ,  quar  in  teftamcntomofficiofo  non  debetiJegata  fapra yiics  iiycditariy »  yt,^^ 
«elift»  funt,  fi  poft  quinqucnnium  teftamcntum  uishcrcdltasqa«none(3intelb^^ 
iMliiciofnm  did  Cttptnm  fit  i.1  P4pint4t7m  8.S.i*.  pcorcm  co  pncio.qnod  lblficato1*gacorain  fola- 
fupr.ie  tneffitJt^tim. quamuis  non  poft  multum  tem-  cioni  poflit ,  non  co  magls  tafneniegau  pUoi^a 
|iKto£ena«atiK Id^ficpoft qulnqucnnium,  prxllandafintjquiaUcetpcifuadeii  vap«BIBM| 
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JTe,  canhhcreditaicm  foluendo  >  quc  ulemeitf»  lcmni  celid^  faot»  nifi  quatennspcr  legeiHkCOttf Spi 

Woccm  inueaerit» magis racnencxf^ddiiavaipco*  imiinir,Ac defcnduntur.  AlioquinccPMUeaMlll = 

nseampccaniavidctur  habcre  hccesqaimexbo-  alicnipoftca  emergenti>coiidictfioliciK»naqiM|r 

iiisdcfundli»qucmadnioduro  nec  tegararioramde^  &  nacaralitcrficclutlit«cdebiia.  '•■'i 

Ciimentucn  eficr/i  bcrcs  malc  minufquc  iuflo  pre—  ,    b    Vd  CfdMiif  diu  ttWt  fr9l*ttfiint.  R a  t.  DTB» 

cioccsherediuciasvendidinct.vieicc^ancccPauUH  CodidUi  peraliqataculam  £ueper  tsulcumteai* 

noflcrcatlocinatur  in  {4  i»  princip.gdlc^.ftUU.Cilni  porisnipprefll,  Celauiquc  facnc  iion  polTant,  qnitt 

Sgicur  cx  qtuntitate  xiis  alKni  quandocumquc  e-  vecum  iit  teltaracncu  iciicU  iuiemnicc:  &:  viificat 

mcrgcntis  jppareat  )egat« qos b>iuta  func  (uifftth  £li0e  l^taqaae  in  iis  codicillis vel  in  tottmiademi; 

initso  inJcbiia,  iamtum  qiioquecum  folucbanturt  pcafunr.v.!  ciiminuu  C<:«  pcr  (Uminucionero  tcga^ 

zatio  nulla  e^,  qalnpccincfthici  condidioncm  re-  tz  quanutacis  iiuc  per  hocquociaiiis  qnoqac 

^pcti  fioflint.  Imh  vm  cx  huiufmodi  caufa  potcft  ta rciidti  fiot.  Etgo aoa eo  migia  dtci  potfaiic»» 

minortcftitui  in  intcc;riim  acJucrfus  aditioncnihc-  dcbtcacxcellamenco^qBamaisnon  rtnrdcbitaeico- 

tcditati5:iTcmquc  tnaluccs  fcd  milites foU,nilrqut-  dicillis.N6cniro miniisio'>craucmvo<uaiatem  Qim 

bas  fpeciaIipriuiIegio,&  dtnexemplam id ^ Prin-  curare A?bemas,^akrocem  qosfotemnis (dik^iitec 

cipc  convTcirum  cfl,  vt  luninianusfcribitin  §.txirs-  proindccodicillosquiro!eninitacciTi&cbre{uatiO« 

»w vtrfitfatKdm  tft U^aJtbtrtiLqiulk.&Htgtr.Noa  nemiacis oullam  dcrKlt,Mnt  antcpoocrc  tellamcn^ 

Idcffl  hodic  llitis  ell,6  voniliadidi  e^e  bereditateiA  to^  qood  toc  folemnitat^Bt  conflat  8c  confticoitarB 

|Mirc  ac  finebeneficio  legis  &  inuctarij ,  poi^ujm  n'i;ixiiTic  cum  hibc.it  iurisccgula,dcbcrc  vnii  quod* 

tflacuit  laftioiano,  vc hic  hcrcs in  p ocnam ncgledU  quc dilVoiuic.) i-tiodo,quocoiligati)m ell,necieaio* 

oenefidj  lencatur  lcgatariis  infolidumaonminils  rifol6utttcrti/^./.iii&iir2MfW«/r;5.<{«rr^.;iir7r^^^ 

quamcccdicoribtis ,  ita  vt ncc falciJiam  exlcgacis  8o.Jryo/a/.acproindctc(lamcntum  tolii  teilaiiicuo 

(offit  dcducccc  ctiim  (^ux  lion  ficpcoiiibita^tciU-  podcriorc  pcrfcfto  Sc  zqtte  fo!cmni,non  codiciilisji 

culdubioobtinebat,  qaod  ex  vcccrisiads  ratione  cilirteftamciitarij  /iueaiuc  liuc  pull  tcfl.-unentain 

fupi^ diximns ,  vc  lcgatoramnominc  fopra  facuU  fa&itcAamento  coaiirmantur, 5;  veluti  (^ucdft  cc- 

tateshetediiacias.nuquam  hcrestencrctur,  tamctii  ftaireti  parsccs^tur.lta  vtq'iicquidinciuimodico- 

JlCiedlt«tcaipax^aiiuiIec,qua  necadircotimalitcc  diciilis  fcriptt)cft,pcrindchabenJurr,iciiintdb^ 

potaifTec , nec  exil^imandum  cll  ficri  hoc  ^.1^11  cx  itciofcrirtii  cfll  t;  iJq,  iinc'!ln(»(il.iri  coJiciHcrum, 

|ioAfaftoindcbi(aIcgata>  qua;anccafuiiTcnc  Jcbi-  yt  luliiiius  luquituc  tn  l.i.p.tciiiUoTuinirrjr,  Dt  mr.co- 

U:  fed  cx  poft&doapparct  (uifTc  iam  ab  iaitio  in-  SMJ.fU.T^m.iilim^.^.  Vadc  ftt.  vi  quan  uis 

debica  fiucpfiftmodicum  fiucpoft  mulcdm  teporis  ncquc  le2,atincfjuclilH-rtarcs  in  CQdicillis  •l.iri  pof- 

sesalicnum  emcrfccit :  no  coim  ratio  vl la  tcmporis  liuc  ncquc  ciuclx,  bc  a  ia  !i  qua  funt  qua:  per  mocii 

luberidebetconiraeilm»  oaicalpanuUaimpaiari  lcgisrclinqui  vcrhisdirc61bi$iiecefleeft,ncpe(i'co- 

potcft,  qiiiq.faadiligctiatcmporis  caiditatcm  pra-  diciiliabiutc!l.un  fadti  llnc  l.iilud  ij.^.f.  Dciur  codi-' 

uenirCjSc  anicuettetc  06  potuit.  Ahaq.ratio  dl  li-  till.  ahud  tamcn  iucis  iii  tai^is  cx  teUamcuco  codi-^ 

berticani ,  de  q^lNiliiin AJ.^^pi«iiMif $.vfr.qaaram  'cilUs<.9)Er.<mliir.Ergo&  pcr  huiofmodicodidllos!»* 

fcilite:  fauor  euiclt, vtfi  qucrcla  inofficiofi  tella-  dlmi poffilicaquoquc  lcg.-.ta.quxin  pric  rcfcilptu- 

mcuci  n6  m&j^^^MtieiUkistm  perlau  fit,  quod  ra  tcilamcci  ccbdla  lunt,ac  li  poiletiuie  aliqua  ^aitc 

rar6  qaidem  *  iiMfmMrali<taando  «cttMgnc  dc  io-  eiufdero  tdbmenti  ademptae(lent.VotoQtas  enim 

ilacaafafieripoccft.libertates,  quxcom-^eticrunc  noiiinimainlrgatis,  vrin omnibusaliisvhimisvo* 

noncciiocentuc »  quasumcn fummaturis  ratiore-  luntJtibusatteiiditur,/.^Mii»i2.$.)'i/j«i.Dr/rj4MJ^ 

itoaus  cflTe voiebac,  faAo  pattefxnlUasper  Ceo-  quit  infrmeiti.  Dr/i^4r.5.Quod  R  adimicodictUi; 

Oimuiraleiudidom  intellato.  Quodauccmdixl-  cut'.impofrunc,quidnimuIrbmagisminui:vrV1piau 

mos  hcredcm adcantcm  npiaminus quafi  coacva-  nusarsuici»/iiKroj(Mifun.  7.$.  Mdtifufr.DtfdS^at- 

hcrecainl(i^t«riisqaam  (!fiii»c*edicoribas,(acere  perdeUbatiooem  «tlqtuim  darae  quancicatisea  dir 

l)0Q'|!9fH^:i^C0n)agisdebitafiancleg«t«qascantc  minutiofai5lafit,nucpccaliorumadrc£lioncmlegftr 

I  dtmoccistcmpore  ex  qoomaximexili'-  tariorum,  pcr  quamfiac,  vdc^i  Falddix  locnscBc 


quantitas  pacrimonij  l.m  qu4nttt*tt  74.10  incipiac.coi  altoquin  nallaslatflet.  Ncqae ideb  t%i^ 

Ug.fjikid. indcbica vercfuerunt.  Namft  iBcn  cert ^mencnm  per codidilot  coUiaat  infilii|||i 

J&  hcrcs  ipcciali  ftipulationcfcobftrinxit  lega-  cxiiftimanduroeft.Totaerim  visteft.amccipedecet 

t|riis,^^nonideotamcnduriusoblig.icur,ciuominus  liercdis  infticutionc,qiif  idciccoin  codicillis  cciaoi 

iiUem  exccpcionibus  omnibus  vii  poftic,  quibus  teftamctoconfirmatis  ficcinunquam  poteft,  nep^ 

p^iletffi  luillft  ftipuUtlointcrucnillct  l.x.^.fnjuiifub  codicillos,  quic::  tcfi.ani{:to  vilercc  ip.^um  tcftame- 

$iaiemtinp.VtUgM.ftufideiMnm.fttUdndXMf.cAHt*t.  tum  quod  vircs  cx  infticurionc  accipic  confirmar^ 

^bdc^o  ContraAnsexprcftas  facecc non  potcft,  d vidcretur,inquicPapintanusi»/.<7«rm//>rrfflMJM»ifi 

necqiKiti  conrr.icn:ns  faciec.ExprciTi  cnimilla  nipu-  D.dciure  cedtuH.V coindc  quadiuduracinfttcutio«t& 

Utio>qux  dc  lcgatis  foiucndisinterpoBirur,liccc  a-  diu  ctiam  ccftamcncum  fubfiftitjiccc  lcgataooiaia 


estcftaroentonoaec  Ltimfiimyt.^.btret  veladimanrarvelimmatcntur.Illudfanet 

DtUg.i.l.fi  Stichum%.^.  uinfr.  dtneuat.  adionis  difliciliusadim!  lcgaca,  quam  fidcicommifla,  quia 

tauco  ex  ceftamcmo  nacacammduic,  &  vicem  re-  lic^c  oninianuda  volutacis  muutione  coiUpoiito^ 

pnrfeotat </.$.)?  ^ir/H^MadirisNl^pueniteeaelloai-  nallaqabquefcriprurane  quiderocodidlloniinW 

nlil  PrxcorJarfl  caiitionaHumftipulationiil  i.^.c^a-  terucnientc ,  ncccifaria  tamcn  cft  hctcdl  cxceptior' 

ntmikt,Dtfr*tor.ftm^^ei^!s»i%'tidi^^i\xni(\\xx  dolicootralcgaurios,  quznonell  cieceiraria ad» 

{cd^rmsh.i.C£AxJ^atVM  Ver6 intdKgiamtqaa  aerfiit  fidckommillarios /.5.  %.Th.  i«Ka.l.ftqu.iKfi.tjit: 

fatfum  fit  quod  puc3cBartolus',lcgata  etiainmioiis  4dim.Ug*t.  nempe  quia  legata  vinculum  iuris  tia^^- 

folcmni (c^affljjPty^l^da  dcberi  naturaiitcr,cdm  bcnt ,  ciim  per  legi^  modum  verbis diredis  Sc  iof^ 


**^fpff*y^^  ^^J^f^»  9"*  %  tcfUmeoto  ib.  pcnrtiuis  rflingnanmr  ^  noacdMM  fyicicopaauSU^ 
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jtfisvtrrbft  Unt dm  pce<;«cui  aut  precatloii ,  n  io-  Qexiiara  [  ai ioqui  fciens  In^ebitum  foluifle  vldece- 

iqikitU[VlpianusMFr<^pMMf.l1ir.fif/94r.  Sedaliod  Wfl.ttmqHi xi.U^^^titfn^.t^liiMmk } itiaere 

wde  iiilegadi  loqui,  qu«  nudavoluntatcadcm-  potcftcx  hcrcdltatc  quantum  legarorura  nomlne 

jpufiac,  aliud  ver6de  iisqac  pcr  polterior«$ co-  pcrroluir,Qccadaliud  vrgc[ipocdl>qu4m  vtdtce- 

Ptcflloa  idbincoCD  confinMtos.  Haec  enim  ipfo  fia  condi6KoDC  cedac ,  quc  ipfi  adoerriia  eos  quib. 

iure^ademptarunt,  itanaeqtieleffatuiisdandadc  (o\\ii<it{\com^ciiKlquoifiptf(^3r.\y.iMnH.%  vU.Ugk  / 

•fiiotnequcjberedi  exceptlo  doli  dendecanda.  £r-  fntti.fufrj}t  btrci.pttu.  Ncmpe  ii  dc  fao  fulucrit,yc 

go  G  occodi^lk  dia  ceUds  pcolailfqiie  tmdciii  «tfexah.  Nani  G  de  rcbut  heredliticfi»  (bffidc  cl  • 

apparcatlcj^ataqTi^tefUmcntorchdiafuerant, auc  quodcx  Scnatufccnrultoconiicnirlnonpoflit,  fu* 

^lntocuinadeptacircautesparteiniinlauta fiuepec  praquam  locuplcticccxhercditatcfa^scft,/.j^ 

rMlanKeih,  fiuc  per  potemMn  legis  ^akidNe.«b  «jExj.^.rawjMMMd^Noopotcftavccni «ideri&dus 

nouorumiegatarioruiVi  acccdioncm  inducSdc,b-  '  lacuplctior  cx  folutionc  tcgatorum,  quzad  veci 

.«endumcftu!|M(ei«opoftfa&o*^ilireiamindeab  hecedisonaspertiacbaoc.  Vcrusauicmbeicsctim 

Initio    i^&noitff  temporeiadcliita  lcgata  qtMt  <carationeinderaiiltattineonleqoiiiequeat,  ik  bon^ 

;^Ccftamentofolucarunt,  quaienuspeccodidllos  fidei pcflc^Torc merarcrur  vtique  indamno,  cOnt 

fldemptainocoiiiotar,&confequenterpofrerepeci  Iiciediuicm  tant6  minorcm  4  bcna:  fiJcipoftef- 

.ocr  coodi&ioocro  indebici,  canquam  folutaproba-  fore  confecutus  iit ,  nifi  ei  per  con Jidioncm  fuc- 

.^mUfl&Boerrore&Ali»  ^nhetot  diuinarcncc  po>  cutrcretur  ,  auc  djreOam  ^  qus  ab  tpfo  pofTcf-. 

lueritnccdcboctiiea,  qn«incodicilU$tamd>«ce-  forc  ccfTa  (it  {  quidnl  enim  cogcndus  (.(l  ccJcrcv 

latiscoiHiiKbantnr  l.j.f.  tumtrMHfMStoimntfiftrtn  cum  nuiloiuo  vciincommodo  vc!  di']  eadiu  idfa» 

.4mu.vtrf fit*menfiipr.dttr4Mfa&.l.lM(m76.§  vU.»i  €ctepoflit^/J»mirfiMirf)8«(frJDeoiit<?.0 aucviSkn 

Seiutufti.nfuUumTrcb(!li4num.  nifl  vclilleipfc  fuctit,  ex  propria  pcrfona,  fi  malit, quod  dcipficomrno-. 

,^uiceUatt  vclce^aotib.dolomaloconfenfcrir.  At-  diutelt.  Ducdlameuimliaberecx  fuo  capitc  pto- 

4)ai,inquies,prsE<exrainfttamencoiupoftcareper-  cttldubionsopoccftK^nooipfefohieric^belaiK 

'torfineq  iecranfiftio  neq  c  rei!icntiarc  r;^ftatar.i,  quc  caufam  ncccfTarium  fuit  tefcripcum  Hadriani 

UfAfnttxtu  ii^rtimtuti  lo.CMtrtuiftit.  l.fuh j^iU  4.C.  in  hac  fpccic ,  vt  bc  Impcratorii  1  ict  Aotooini  ia 

'4tfiMk,  Carpocijksergoroiuuolegatoroiril  Sed  fpe€ieI.^ifK,addandani  vcrolieredltrfiieiAcMidi- 

lj|e'pondcndum  cft  ,  in  Icgari';  folutisiia  obciocrc,  dtionem  ,  vt  Papii.ianus  fubiicitini././r^.  &  Paulus 

likiealioquiCj5tfa  volootatcm5at,qrnd  rx  volunta-  inljmUtkj6,fjlitit$i»fupitmu  u^.DtttJl^milit.Sc  Vl- 

>e  ptoBeifeitnr Iwr» deitito 7.Pt  vulg. &  pup'B.fu b-  pianos iili  iXHlAm  i  ptn.Jeiueffit.t^^Umtn.  in  illls 

^■Jtitlttd.fd3d  6y^.fi  fi'b  condtiiont IMI^itcT  ^9  inftnepnn-  vc  b.i&  hti,  n'rli4cliou(  rtpetuntur.  Scilicct  qiiar  re^ 

^l4dSC.Ir^liuMfi.Cjtnk(nd,&iiirtmr,  nec  peiuntui  abeaquiobtinuit,nonabcoqulfoluit«vt 

iolutionemfiqipliccmpcoiftnradHoimaccipieaitt  prcedentia  dcmonftTanr.  Etqnodibid^feadl- 

cfTc  vtaitrvif.CJeclifcQludergofidolomalo&fil-  rur,  ii  ancc  nui^air.  conrroucrham  lcg.itafolutauifc 

laciperfuafionelegarari)  facrcsfolida^atafoluc»  feri»  idellffequeniius  cumrcpctereqaiobtionit^ 

rit,cilm  legt  Falcidi;loaiscfler»acc  caueric  Ghi  per  aoneainx}oiidott :  tptU  fijlicet  iblnta  Vnlcrl  d^ 

•  llipDlationcm  txtitficuipt)ifii»tmftrUg  Tahid.  vidc—  bent  hoccafu  bonafide,  tantoqae  dlgtiior  illequl 

tur  eademiallacia  qii.iabiccit  auxiltum  Prxtoris,  foluit ,  vtpcr  rctcniionem liceat  ei fibi confulelC 

'  abiecifreetiamfpcm&auxiliumcondiaionis.  Ec  pottilsquaroperaftionem.  Necougnac quod lcri» 

ii^co necefTacia  ci cft  aaio  de  dolo ,  l^AgaMmva^*  ptum  cft iad.  U  tpitifiptff^tf  daodam  tStA  bonx  H- 

■fiipr.tUdolt.  vbividequxfcripfimuS)  quamuis  puret  dci  rcpctiiionem.  Id  entmde  repctitione  intelligl 

i^attolasadioncmdedolocum  indcbittcondiSio-  debct  qox  a  Juccfus  heredem  verum  ei  detur  oon 

^taDqaan»feaera)iodpoft«oncaa«*»  dMBle-  decondiaione  aduerfus  legatatios,latids  quippft 

jgHatijdolusintetcefGt.  patetrepetitioni^  non:cnquimcondiftion!s,vtdi- 

/  .c  Nim  imm  Hdiiuum*  Rat.  dtB.  £ios  eft  xirous.  Erj^o  aliud  cl^fipoft  mocam  concTouer* 

-candlccre  qnl  dedic  t  &  cias  rcpetece  qui  Iblolt,  vc  iiam  folata  Imr ,  quiafanpiMlari  hoe  cafu  poflit  bd- 

nomen  ipfum  rcpctitionis  fignificare vidctor»(icaC  narfidci  po(Tt.nor! ,  curnon  meHus  fibi  cauerJt  in- 

,& iiiiipu  coodiccndum  ed  qui folutionem  accepit  tcipoiita  ftipulatione.  £«1^  bertditMtt  Itgdtd  r^itid 

^Wncunn  dcal  folotlopfdlkMLW^  49.1x^.6«  neclini  bon*  fidd  pofreilbr  manetiaii  Senatui^ 

lir.  Atqoiheresqnladiciat  c\- tcltracntoquod  po-  confulto  fubucntum  cft  ,  vt  diximus  ,  ne  fuptl 

^a  falfum  vcl  ioofficiofum  pronuodatam  cft, ille  c^uam  locupletior  fai^us  eft,cohueniri  poffitHed  ta- 

Ibit qui  ealegata  folalits  illoteftaBMnto  dtanlU  fliencontT)  fertpiiiddenllr Ib  i. Itpiidfipe^geny. 

-ludneque  falfum  neqiwif^iciofum  cHe  crederet.  dt  btrtdpetit.  omnf  cafu  condiAionem  ci  dandapro 

Ipfiecgo  dari  dcbec  coadiftio  noo  illifccundikai  qaoiudicatttmcft^noneiqoifoiaityaaafifauedum 

ouemde  heccdiutctiidicatamcft.  Dat:«  ;Cd9dU  d  fit>qal  filtem  tafpedfe liintobpnamte biewillit^- 

^ioindebidsMninllfleft.id eft  nacaraterohd^ct»'  tem  po(rcdcrit,nin dicamus.anodcx Caio  ita  fcrl- 

jquitatem, vt &  cacrerse  condidlones onmestiaAK  ptiim  eftin  i.Lquedfipeffifori  ao ilUs  vetbis,  fti  dit 

■^ifd.biC(en^Si$66.iiifr.  bocttt.  nefcilicetalieqiiin  nflittritvfqueadiinemicgis^l^iib^MuMeamcqai.^ 

jilpiMniac  contianftcocaiem  flcquitatem ,  vcisqoi  ali-  catem  fapere potius ,  quim  Paploianeam  » cdfm  ex 

quid  indebitomaccepit ,  ex aHena  iadora  locoplc-  prodentom  omnium  rcntentia ,boox  fidel  poiTe^ 

tctu[i.iMwiM(««r«rAi4iNU4Mrsasi«r4ao6.Dcr«^i.  forhcreditatis,nonroli\mpoftlitcmcooteftaritrL 

isr.  dliergodandacondiftiocfi,  qotaUoqnbidaaii-  fed  ctii  poft  mota  concrooeriil  fiac  prxdo  i.l.ftdttfi 

-  fiampaterctur  ,  nonqniaUterindemnitatemcon-  %fi*ttttlfi qtadpo^fffsr  ^i.S  ficttteedtit.  ideo-.exillo 

.'^iMoipoffic.  Acquldainonnilegatorumperperaia  tiporciadienusplanclic,  coiftucex  vctbis.iiMvt 

'|pi;]bdebiidlbbcornm  aon  tA^&am fidei  pofreHb-  Tribonfil&inaaatt,  e«  ftbtenCiaSenatufcoamld 

jfiwpcttinerepoteft,  qaifoluic,  fedaJcamfolUm  fubucdiiatar.qnod  VlpianDsvtpotofigniilcare  vn- 

Mo  quo iudicatum  cft,quia  bon«  fideipoiicflbrdQi  lult  in  i.lftiimmm  §^pQ(fa<ffljSjUi*terbis^^ 

ifaanp-f"^"'"'' aiite motamdctdhMioto^n»;  mtimJlmatMiknmsfliiH^ 
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f  r^tt.  vcinteliigamLis,npoft  motam  contro-  (ioboBafi4cfirfbeft,rep«tltbrfiUiftclkHciHlaii 

^erfiam  folutafint.  dindtm  cfle  rcpctuionemci  folaitriicc  cnfm  hocnouucft j.ieJhllwC 

potnis  quifolult,cHm  cocafuomniinodotencatiir  ObCwua  laracn  non  e(Ie  itodje  iocum  hjrcqaa- 

Vtlndemnem  priftarcdcbcaipoeltt)i«ii,qulanec  «onl.derepetlcjonekgawnimvs  eo  teRamento 

dolo  carcrc  vldeiur  is  qai  hm  mota  controuctC»  folutorum ,  quod  poftck  inofidote  rtyiiFnit- 

fccrc^uat.»  l^ata  dat  fmc  caudonibu*  /.  doi,  ^ianfr.  tum  cfl^aqoipiaeuif  lufiiniano ,  n  e5«inra  fiuc 

^  «fJ-M*!.  Hoc  ver6  cdmtani  cferdmrisfitnvix  pr«teritioiiu,  fioeexlieredationis  rupto  rcl Utito 

ctedi  poffittuinc  i  Tribonianofgnoratum,malo  faAoteftamentofolxmftttotioiiw«OttlliBt,k|||i 

21'"%**?.^«     L *°i '^'ii                *  ^J""**  •*  "^**"  ^         o""»'»  ^»*"»  rcmancant  ^«Jlfte 

^ollcema flla Cal)  veriM,  M«»  « if<  rtfetituam,  UMft  CM  Itbtr.fmtf,  vi  monuimos  «<  tLlPMpmiam 

quacoosinterprctatlfumusde  dandapoflciTorire-  Idemergoadnotandumeftad  rpeeta»  tlii. 

pduonc  coottaiicfedem,  videtut  iotcllexiflede  qoseftdelegatisfolutiscxteftamento,quodaMi! 

^daBdadieptedtloaeSccondiaioiiekttatoromaa'  tionc  pofthumi  ruptumfuit.  ficDmiotttpioSNia 

oerfaslcgatanos  «um  il  o  cafu .  quo  foluctit  bona  noftris  eam luftlniaolcooffinMfcmeai lam BnmZ 

.  Si!i1!lS?S"r  r  *  t  ^«f«***«*«  liter intelligas,  vt  pn  crnam  qaoque  prxtcn^Son^ 

^T',??**?*''^*"^*^*'*^?*^^*^^^"'^^'*  compreheodacquodtamcnproUiiemilUBnm. 
pofleirorijvtilitatc.nifitamftuIiusftt,vtaaioncm   <ioamvlfom,«f pknfqiieopaimlttfco^ 
;tIigeiemaiKqttamtctenuonem.Cilmjgiturfolu-    improbarum  cfK 

1 J-  PAPiNiANVS  Iibro  i8.Qu;Eflionum. 
Dcm  eIt,&fi,rolutislegatis,noiia&inopinata caufa  Imedicatemabftulit; 
vcludnai!0|»fthumo,qucmh«rcsin  vtcrofuifTcignorabatrvelctiamab  iio- 
'  ftibusrcucrfofilio,  qucmpaicrobiiflc/ilsopra^rumpferat.  nam  vtilcsaaioncs 
pofthaino,vclfilio,  quihawditatemeBiCcrat,darioportcrcincos,quilcgatura 
•  peccepcriitJm^eratqrTitus  AAtoolnusidcripfic ,  fcilicct  qu6d  bonx  ridd  pof 
Mor,inquantuteloaifIeiiorfiiauscft,tcneatur,  nccpcricuiumiiuiulmodi 
1  Hominum  adl  eom,  qui  anc  cu]paroluit,pcrtind>iL 

AdUdme/i,(yfi,ni»tin.  opinatactofiihttedltat^aoftMtlieifediinftitotoi 

RAT.Dva.&Dic.i..eade„.oftqaxadinitju  qofcredibilccftcodctcftatoriserron^onoap^^ 
J.i.i«i.  ^r«<i«»*,  vbi  non  tantam  dc faifo &  inoi^    taire  iliu  qul anud  hoftcs  viuebat  &  jtXreditaS 

deropto :  adfirtootor  en,m  hxcduo  excmpla  ruptl  c6'ulto .  quoddclierediutiipedtionib.fcaiioft^ 

tciboicnti.  «quo foluu fuetmilcgata abh^  fubuenicndum fit . nefupri qVa locuplcdor  f^S^a 

lcapctsqaiboQa  fidc  hetcditat.m  adictit,eilftiDite  eft.teoeator  IMti      W«L    wEr  Jfc^^ 

eam  ad?cpertinarc  :primu  eft ,  finatus  fit  poftadl.  ^rir.i  Jeoq. pofit  leii  ,C  qi/^^^^ 

.^onc6clcgatotflfolut.on6  pofthumus .  qoi  tefta-  Lfii  JJ,^T.^\^X^i:::^^^^ 

mcnto  patcrno  foerai  p.cierltiu,ae  qoem  iieretiii  tU9^uid/ifpMor  17. fuprJtm.btrtd  dandx fm  v 

Vt«ob.(readU,onistcp..rcfporabat.Ho  tilcs!Sk.oiiiifthJZdC^^ 

^d«Pspim.nu,.&adderc<te^^  ditateeoicltin%os  nuilcgataperccpcTum  Arq^ 

^«»«^P^l*i«?»P««W««f«<re»o«pol..  Dtaii.Antoninu.P,usrcfcripfit,  vt & Hadrjln.2 

rat,gnorarc  vt,q.non,firaa  afideheredit.,«eseo  to  fpecielcg,.pr,ccd«tls.vbitoifiliocfafifti«pS 

tcft*mctoadircpotoiflct.cuexeoti!fl»iii4ii».^i«wJ   -  _/r. .      «'T  . 


«utctng«ct,pfefaucrit,an«ptaBcritplenu  v€.  Amb.txt4t.f4  cMl,btr.pr  :n.  i^l^^id  nvo  i\l,o»uM 

«em  fiiilR co temp<«e,oo**«tor .  qui  lcgau  pcrccpe,  u.,r.pet .Stur  06  foiucdo^o^": 

pore,quoi  filiocAaeniiroft  AnadfiBomcuiniM 

redewbonaade«ip^*ipficondidtionis  ncccllltas  impurari  potcft,  pcnculii  ucrtincbit  ?  an  poti^ad 

imoooator^?dtotttidi&  re^             bc.cdua-  bonxfideipoirclSbrcmqJi  foluit,occ  fibi  caaiTii! 

"a-   Ji'^'^"""^'  ipfipofthm»o«i«bq.  tefpolltaftlpol«io.e.  um^bmikMttUgstJ^ 

:  «!^iSEhnm??T''^""^*  qu«ruptop.r  A/filifiJn^^it  Papinianus.noad  bonlfiddpS? 

aenilWfo^^^^^^                         poftfa-  fcftbrg  ,ailinc  cuipa  foloit,  ideft.  cui  nulU  cnlpa 

.t-iit    *           LL  top«'»Hpoteft,iieqoId«ai.cilrn*fibIc;!ucritpee 

ifeSrJ^"'?'''.^°"'^.V''""^"'"*P°"^'^'-  fup"d.a5fllpulati?nc,  cQm  nulUdum  eicont^S' 

l^abmflttutohetcdttate  fihus.qui  pater  obulTc  .oatfiahetedlwismo»eirct:alioquicenrcu  X 

fifeW<,upferat,We6«»r«er,erat»fi&hk<|oo-  de iiid« fidei  poireObr  «  phedo  fldlus  fit.D6  HdX 

2eW«q"andoeunqreacrrus,inucnicnsfcipa-  turdolocarete.fi  lcgatyiiinulla  intcrpofiulO 

fctcpr«crital,cetnonfaci«ttcftam6tunaUu.quia  lationelegaufolne3^proximcdi,im?s" 

<oteporecod,ti tcftamcoti  erat  iertta.hoAMI. qui  ^rMUi&UJ.fi^f.f^„,u^^^^^^ 

prolndc,nft.tu.  taquu  fuus  hcres  nccpot-icrar  ncc  r*^.vtadlcgcproximakripfin,u,,coirCCfA 

d^t. tumpit tamc qu^gmgonc propiar fi-  Cai j nomln. i Tr.boniano fcriptum fit in^/  «wS 

4tampoft|£B,n,j  qo^P^lncioWft  ftfftfir  17.mLia.tit.  nifi  malisTribonianfi  1„  eo  p^: 

£1?J£'''^ '^?'"'.^^'^*'-'^^  thi,«rrafle^ ,ubd  Caijfenfi«ib6  beoc  percepe?^ 

S3&!£iSij2S2^^  "^'^r!"^"                    controucrifj  iTffi 

99»mMmmmmfff^  i^^^  prcdA Jcgau  foluit ,  fiwcre  volncrit  contra  tam  •* 


•  Djgitlze 
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W||.AtqQi,inqni(rj,nrc  irapmari  filio  quicqua  po-  cflc  detcrior  condldo  pericoti^ :  condemnarl  cnim 

teft.niH  loiti  illud  pofthumo  cur  nacus  ik,  aucic-  Dcmo  dcbcc,  qninaitquaaducriuscomrublitcait* 

ucrfo  abhodib.curreucrruslIc.Fjccor/ed^quiusif*  It condemiunoaM^qiiamabBre ftdaerfiuvAoiein 

lud  cft.vc  no  mof emr  bonae  fidci  poffeflbr  in  danoi  qoiquam  fit ,  propter  qaod  non  dcbeat  obtiDCM:, 

^iiam  vcarccacui  iilios  abhoc  incommodo^ne  ad  Keofufficic  aUcrutrumprobarc  «auta^remiioa 

■ninus  opulentam  panit  Temat  hereditaie|ii,deni-  poflc  obbneie t  <nit  (e  non  debeie  condcswMl^lt 

^ueinp.iri  caufa.ncuci  meliorcne  deberetcondi-  a&ort  vtrumque  probandum  efl  ,  8colMUlielt6 

jdqpouc^oas^iacHm  ttftttcyjpoflcfl^  debere,&reum  condcmnarioportete. 

•  ■     .                    *      ^   ~    ^.Pavlvs  libroj.adSabiniim.  f 

\A4^t<AmiHmKitMiridtNiit4,  hatediieiAbolwneet,  fioeqo&4herei  feripwwta  ' 

Eadem  quoq;ad  hanc  IcgTm  duhiradi  &decl-  poftcriorc noluerit,  .i-ir  alicu.i  dc  CJufa  imprditui 

d€di;^tipe^au«adprrccdcnccs.  Nihdenimhxc  ut  adtre.quamuis  teilanicncuinvatc(etii.^.^«/!iKrw- 

"ttxttKuhiHtVui Uhiaexemphim  lOpti  teAanMRftt  rr^liae  qt)6d  inftiratus  ip(efttcrit  in  poAerioceto- 

pcrafiud  pofterftLsrit^  fj^m,ex  t^uoarliri  poflit  ftamcnro  n-inus  folcrani.qun  cafufauarc legitim^ 

'ncredicasjlic^tnecadita  iit  fjffiamtlnfij^uik.mti»  rucceilionisptius  teftamcntum  zque  ))cr^olteriue 

^ufl*m.  htfirm  Ergo  fi heiespiioiieieftimento  MIK'  tampiturf  i.DtmmJLnft.&  mit.  f*a.  tefidm.  l  fiAm' 

tutus.aim  pofterms  ignoratec,  hercd:titcm  bona  bus  j L.^.fivTtm  De  b»mT.fsff,(9ntr.tab.l  b*>  (cnfulitfau 

'fideadierit,&  ptiore  te(Umenioielidalegata,ibl-,  ai.§.Wr,Cfiriii(/liin./«(<r.^*/.Pioindeiilcgat4rjiiii- 

ante  moiam  fibi  de  hereditaie  contronec^  teriniia^ fim ,  non  foluendo ,  periculumad euin 

%am  daiidacntl<gat6rum  condidlio  vtilts,auche>  qui  heieditatein  cuicit,non  adbonzHdei^olleflb" 

redilcripto  inpolteriorencxeo  bereditaremadie-  rcm,qat  legata  f  Juit^pectinebit^ecundam  eaqns 

rir,ficeuicerit,aui  legiiiinofuccefloriinteftati,fi  is  adpratcedentcsle^eslcripnmus. 

).  VLPtANVslibro  i6.adSabinuifi. 

"^fEcnouum  cft,vr,quodalius  folucritjalius  repctat.Nam  &cuniminor*v4- 

^  ^ginti  quinque  annis,  inconruU^adicahaEreditate>rolutislegatis,in  inte^; 

g)tiinirellituitur,  nonipfi  repetitioncmcompctercyiedeiyadquembonapercv^ 

j^BDpyab  Arrio  Titianorefgriptumeft. 

%Ad  UNtCimmm^»  «amcondi^oncdaturtisntminoriipn,qui  legata 

'.  ■  ■  .  roluitex  heiediate,quafn  poftraodum  repudiaue- 

•  &AT.DVB. &  Dec.  .idhanc  legcm  eadem  eft,  rit?Plancflponaseum(biaifledc  fuo,naagiseft,vc 
qnr  a  i  verfu.Sim  Dium  Hddrunm l.i.in fin.fufr.fi.  quod  indebitum  foluir,imput<irr  hcrcdi  tion  pnf- 
vbiollenciimui,cum  alius  roIuic,alius  vcr6  reprtil,  iit  l.utm  vttuttnt  lo utlmLfiptffejfor  ^.fed  fi  verdidtifu- 
condiclionemillam quzdatureiqui  non  foluit.  v-  fri.  Debtrtd.petit.Sc ideo  danda ei  condidio  cR;a6 
tilcm  cflf ,  non  dirrcfVam  .civcto  qui  foluic.dircda  hcrcdi:cum  ipfe  minor,qui  folutis  lcgatis  tcditumt 
icmpercompetC[C,ii camalitexpcrintquamccde-  eilinintegiuin,ad  JeablUnendum,iplc  tibi  c6cro-> 
te  }iK<(at caickkeiedinnemant  &  maitt  hercdi  ta-  netfiam hereditacis  fccerit,iiblqi  vc ita  dica m  here- 
tumrcddcre  ,  qiianrbm  erogauit  cx  hcredi:ate  ad  ditatcm  cnicerit,quam  habercthoJic,fi  reflitntio- 
(blurioncro  legatoram:  quod  tamcn  H fecetit .vriqi  nemnon  impecrailct,fibi  crgo unpucct,qui  Ct  in  ea 
AnknsfiMritkMim fidongd cfimodins leonereoai  «Mtfaconftiiaitl.)! jBdw4f./b!prJ)effmw^  cuibl- 
«gcrc,&  noii  folucie,  quamfolntum  rcpctcrc  fiue  uic.illecx  hereditatc  nshi!  habct.ouod icpctar  a  !c- 
nb  eodero.fiuca^alio/.{ji)^.  Dtunfiufu.Lfifitpu'  gauriis  >  icumnihil  ei  abiit:is  veip»4-^i)eui  bon.a 
Um^.vifrnitlf.mfr,IiijUm^.  necuntttndi  cafi-  pericftiiitrioriemin  integtttmpcmenlaar,oondi« 
bus,dcquil)Ushuairqucdi.icimus,hoc  cncnit,vta-  dlioncm (blus habcrc  dcbcctanquam  cui.is  f  lius 
iiasfoluat,alius  rcpecat,  icd  aliiscciam plcrifque,  infcriiti&  quidemaducrtuslegatatios  qut indcbita 
«qaoshtcAccnrfittscongeritex/frax.  Limmmy,J.  legatapercepctunnadaeriusroinot€ver&  qui  ibl- 
tuiores6>.infi  hoctii.l  (imfundm ^x.S.xfiifr.Dtrtlt.trtd.  uic,nu!lam ,  ciim  rcfliiucio  in  intcgium  plcnilllmi 
i.Wr.^.yi v^o C<ie>iir4ifAi.SedcafusilUoiiinesdtifi-  .ipiiindemniiaie,nondamoMaiiquodnouuadfietie 
miles  {unr,in  quibos  fciNcet  ei  qm' non  ibjaic  cAio  deboerittn  d£no attrtmofaretur,  ii  poll:  impetratft 
competit  foU ,  &  dire^id  vei&  qur  (biuilynaU  re(citudone,&  rcpiJlliatahcrcditatc  tenereturpof» 
la:atinc}fibusdequibushacnfqncdiximas,am6  fcfluiibonotHlegac|ceddcie»qiUBcadcm iuuenili  . 
ia  flip  qucm  Vipianus  htc  addic  de  minoie ,  qui  lcuitace,  &  inconfiilot  6cilime  indehtca (blnifte^ 
iMM&madinbcreditateibloti/quelcgaisinin-  (edmaloegolociiluHieintclligcre  delegatis  ibh»* 
•iegrumreftitutujeft  .competitciquoqucqui  fol-  tis,qu?  deDitafuerintnteoipfo  tcitamento,exqtjn. 
iait condidlio indcbiti  ic quidc  ditcda,  ci  vcro  qui  minoradierat  hereditate,qua  poftea per rcfcicutio» 
nonibluir.tnntum  vtihs,  qu6  ctiampertinet,quod  nc  inintcgruomifit.Qui  caluslong^ma  orehaoBC  ' 
iaipnimcftin  l.auodfipr.jfejfnr  17.  fupr.  De  heredjfttit.  dubicandirationc,iUanimirum,qu6dnegari  non 
<L;piius lcnrui^ Ttibuniam cnorc  in iUa  C<)ij(en-  poiEt,quin hzc  lcgata  v(;i:debitA£ictint,dcquid£ 
^lia'iiiteipretandafttipnrous«il.t.$.r/f./iipr.  eo tempore guo f  lucbantui,c&idttnMfttotoieni' 

■  a  N^wwi^fiwJiww.Hic vcr!icu!us nullam  plan^  &  validoictid^acilcnc  Q^unnaincrgorationc  pcc 

jhs|betdifficiikaeem,li  cum  Accurhocum  mtrUigas  coodidippiindcbiti  rcpcccutui-  Pix  criim  cvi  hc«. 

4^ptisinddbiris,quxminbr i.4Uin:ibtneiir,|Nift  res,qai AfM  hcrcs  pcraditioa^fii€bis  fiiic. etiainfi  / 

Jui[tamheredi.tateTO,&antcquamreftitutusefletin  poCtei  pcrtercKutiur.cin  inrcgru  a^m  ttaiurad  o- 

iafCgniin  ad^anfepadiandMn*Qu>s  enim  dubita-  mictenda  hcscditatcm,  nonco  nuiiU5  hctes  maneac 

Mfioffit,quinHnlliciMegiiisiiidebicis,  copctatin-  lui|rJMK7^|^f«f4P^*iJjp'^^0(^^^ 

jj^^ondiaiopro cocumxejpetiitone>  Abc %ais  gpil&iiui^fi^tcumaifM omiiA quib  hiciA^cli^ 
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nomine  patitur,vcfcmcl  hcresdcfinat  hcrcscflc  l.ti  in  baclcgc,&^  Pdpinunm  lftfiixm£c4 

mU^iitnd$  :>sMbtrtd  tnflit.i.ixf-tHf  A^-^-vlt.  iunil.l.  6.^  fifiliHs&ft^  dtbtn.libtrt.l.t.  S-liqhk xittdihfi.U 

'infubflumeie     dt  vutg. &fUftli.fvhjltt. nam  fici  tc-  SC.TtrtjH.  Etquamuis  Vlpian.in  d.f.fcdttfifuut\o- 

^mcntijm.ac  cx co  hcrcs  manct ,  qui  non  tantum  quatot  dc  libcrtatibus^^ficut  &  in  diif  .l  fitoidum ,  li. 

,>fo!utioni  lcgatorum  obftridlusfcmcl  fijit.fcd  ct-  bcrtatcJ  autcm  fiuc  dirc<ax  fiuc  fiJcicommjlTari* 

iam legata  foliiii,quomodo  6cn  obfccro  potcll,  vc  folcantcflcfauorabiliorcs:  Ratio  tamcn,  qua  rao- 

fiant  indcbita.&  mtctudantiHmcmmiiumcogi-  uetiit,  gcnctaUscft,  &petitacx  ratione  mera  iu- 

lut  BartoUis  dicetc  ,  hereditatis  aditione,  qu«  lutc  ri$  nonex  tauore  vUo  libcrtatis ,  ncquerurfumpo- 

prstorio  non  rcncat ,  vt-puta  rcfcifri  pcr  reftitu-  nit  Vlpitnus  in  dtS.  S.ftd  ttfi  fuus  fubucmum  clTe 

lioncm  in  inrcgriim ,  licit  adhuc  demrc  ctuili  non  diicdis  libcrtatibus  ,qux auxiho  ccttc  nuUo  in«li- 

rencit ,  legata  non  confirmari.caquc  nutIoi]indo  gent,  vt  conftatcxii*./!^i#w<<«w,  fcd  fidcicominif- 

^cbeti,&  in  eam  te,i  tcxtum  huncait  cfte  nuiltdm  latiis ,  quia  patum  cft ,  dcbitas  caiclTe ,  fi ncmo  [It 

Hocabilcm  :  &  pro  limili  allegat,  legaia  non  confir  a  quo  przftari  poftlnt.  Quod  in  dircdis  diuciiuni 

mari  regulatitcr  pcr  nudam  lui  hctcdii  cxiftcntiam  cft ,  qua:  ipfo  iure  compccunt ,  &  dantur  quideni 

ex  l.i.S.vlfim.tnfr  vt  in fofft^.  Ugat.  cxccpto  lcgato  li-  a  tcftatorc ,  (cd  ita  umcn  ,  vt  i  ncmine  prxftcntut. 

hcnaus UHnnjUdfi ^o.^.ftd ttft  fuus dtfidtuem. Ubert.l.  Quomodo igitut. ,  inquics,  pcr  condictioncm  in- 

fundunrtft  it.dtnunam.ttftim.  &  vniuctfah  fidci-  dcbiti  polTunt  condici  lcg.tca  percum  ,  adquetn 

xoramiiTo  hereditati5/.ffi»M*»«i  17.  $.fif*ter4dsc.  bonapertinent,  fi  non  f.iaa  funt  pcr  in  intcgrura 

Trtbti  Farctur  tamcn  nud.i  fui  hcredis  cxiftentia  rctiiruaonem  indcbita  ?  Hoc  cniin  cft  quod  tot- 

confirman  tabulas  pupiliarcs  cx  / fifiltiu  \i.  dt  fulg.  fit  Bartoliim  ,  &  cx  quo  euolucrc  lc  non  potuit 

&fuptU.fuhfttt.  l.  lultdHUi  ^  i.MliMififuptUutdedCijuirtn.  Scd  diccn Jum  cft  ,  quz  ratio  fuit  decidcndi  lcga. 

btrtd.  l.pattrfjimilns  li.dtrtbus  duthtr.iudic.  fefid.  4-  tain  co  teftamcnto  iclidla  ,  cx  quo  hctcdiutem 

Jiij/.ij.irpr<Bi//g<.r«<if.Qu«tamenomnupaccBar-  minor  adirrat  ,  &  ab  eoante  pctitam*rcftitut!o- 

toli diftrim.funtridicula.  Ptiinuraenim  conftat  ncmfc»luta,  ipfoqiiidera  iure mancrc  debita, fcd 

in  fpeae  huius  Icgis  aditionem  hcrcditatis  ab  1-  taraen  habcn  ptoindcbicis  ,  quod  .nttinet  ad  prjt- 

nitto  tenuiflc ,  no:i  tantum  cuili  lurc,  fcd  eriam  torera  ,  ciiiu?  foliuscft  adioncs  cuam  ipfo  iurc 

prartorio ,  cum  teftimcntum  cx  quo  crat  adita  hc-  compeientcs  vel  concedere ,  vcl  dencgare ,  qiiia 

redira$,nonminu$iuiepr*toriotericret,qiiamd-  nunquamillc  dabit  tcfticutioncm  in  integrum  ie- 

uili  Nequc  Tcr6  vllum  cifum  pro  15;  rtolo  rcpcriic  gacariis ,  at  ncquc  crcditoribus  concra  cum  quem 

mco  ludicio  ficil^  quifquam  poflit,  in  quo  hcredi-  non  habeat  pro  hcrede ,  fiue  bcneficio  abfteniio- 

tat  $  aditio .  qux  ab  initio  tenct  iurc  ciuili ,  non  te-  nis^fiue  auxii>o  in  intcgnimrefticutionis  di^.t.  ntitf. 

ncatcuam  ab  initio  lute  praiotio ,  quamuis  c  con-  /iriwqux  hoc  omnium  optimi  exphcit,lun£l.l.Jifi- 

trario  multi  cafus fint,in  quibus  teftamentum  quod  lius  1 1  fup.dt  tnttrreg  tn  iur  fdt.  d.l  us  tdmen  17./. qui  tx 

iiire  ciuili  non  valet,pr«torio  lurc  dcfcnditur,  vr  in  TrtbtUune  nd  Strutufcenfulium  Trtbtlltdnum  ,  ac  pro- 

fpccie l.p9ftbumHt\i.l.filitfrtteritti7.dtiniuft.rupt.&  indc,  ciim  poftrcfciirAmadiuoncm  ,  quac  ex  te- 

irrit  fdil  itlUm  l.<}uitxliberu  m.$.  ttftdtneniedtbener.  ftamento  facla  fucrat,  bona  pertineant  ad  lcgi- 

foftJf*r  fttundum  tdbuldf.  Nihil  enim  aliud  exigit  timum  intcftati  faccciT  tcm  ,  h  nonaliquis  fub- 

priiorad  dantiam  bonorum  poircftionem  fecun-  ftitutus  fit ,  vt  in  diS.  ^.ftdqutd  PdfinuniuUg.  7.  dt 

dumtabuiasinterdum  finere.interdumctiamcum  mintr,  Legicimus  autem  fucce/ror  ilie  non  fue- 

refuturamnifi  vtfeptemtcllium  lignisfignat^  fint,  rit  oncraius  lcgatis  ,  qua:  nec  ab  intertato  rclitv. 

&telt3tor  habucrit  fadionem  tcllamentivtroque  qui  potuctunt  ,  nifi  pcr  fidcicommiflum  icpeci- 

tenipote,&  tcftamcnti  &  mortis  /.1.  txtgtt&ftqq.  ta  fint  a  lcgitimis  fucctfiljtibus ,  vt  in  l.gtntnUter 
t9d.ut.l  Pdulut  netdt.^.  deprtterftifnUt. /. interomnts  ii,  tx  itftdnmtt  infrk  dt  fidtutmmiff.  lihtrt.  l.i.  CttL 

QuifdtifdjCtgdnt.  Sed  non  idco tamen  bcnc  quis  di-  ttdtm l.t.&l.  ttnfimntur 8.  §.  1.  infrji it tur.  ceduiH.  t. 

xcrit ,  aditicmcm  hcrcditatis  tcncrc  dc  lutcprxto-  vlnm.Cod.todtm.  Coiilcqueiisomninocft ,  vt  Ci  ef- 

rio,cum  aditio  fit  modus  acquircndx  iure  ciuili,  fcftum  rei  in/picias  magis  ,  quam  iuris  potc/la» 

noniufcprxtotiohcreditati$,quiahetcdcmfade-  tcm  &  fubcilitatcm  .indebita  dici  poftint  Jcpa- 

ic prxtornon potuit,nonmag  s  quam legcm  , fcd  ca,nontam  qiiod  nullo  iure  dcbeancur  ,  quarrt 

jantumbonorumpoflcfrorcmi.^KW4«««»I»i/?iM/r  quia  nijllomoiij  pcti  poflint ,  dcnegantc  ptjf 

♦•nw.^jf.ncqucruifum  hceditatcm  defctrc,  fed  torc  adioi-cm,  qiumuisipfo  lure  compctentem, 

duntaxat  bonorum.poncftioncm,  licet  bonoriim  vt  in  diil.  Itg.nttt^dTiu.   Ac  tamctfi  nullaadlione 

polTjTbrcsomnesfint  loco  hercdum  /.  1.  i.&i.dt  indigcant  lcgatarij ,  quibus  Icgacaiamfoluta  funt, 

ienor.fef.  Fateorperrcftitutjoncm  integrara  peti  non  aliccr  tamcn  probare  poilunt  lc^ata  fua  ef- 

tam  :i  minoread  rcpudiandara  hctcditatcm  quam  fc  dcbita ,  quam  fi  probcnt  talia  ea  cftc  ,  vt  fi  fo- 

inconfultoadierat,rcfcindiaprqcoreaHitioncm,id  luta  non  eflcut.lolui  hodic  debercnt  ,  data  ia 

eft  pctindehaberiapudprqtotcm  acfifacaanoncf-  cam  rem  ailionc  ,adc6  vt  qux  pcti  non  poflent» 

fet:  cdcumpfctofhcteditatisnomcnadimcfcnon  fi  Iblutl  non  fuincnt  ,  ncc  rccineri  foluta  pol- 

magi$polfit,quam  darcnonpotcftcarcftitutiofa-  fint  ,  non  folum  qu6d  neque  naturalitcr  lcga- 

' -terc,vtaditiononteneariurcciuili,ncque  vt  hcre«  ta  debcantur  ,  qux  duiliter  non  dcbcntur  ,  vt 

nonmaneat,qui  lcmclfuit,  nec  proinde,vilegata  contra  B.molum  difpucauimus      leg.  I.  fiifri. 

cotcftamcncorclida  noninaneantdebita  ipfoiu-  Sed  etiam  ,  quia  ciufdem  prxtoiis  cft  dare  iis 

rcficureucnit.cumfuushercsfcabftinetbanisp^-  cxccptioncm  ad  tctincnda  lcgita  ,  [  non  c- 

iris/nwrjjinw  Gencralitcrcnim  &  nim  fiunt  tctcntioncs  nifi  per  viam  cxceptia- 

.  peipctu6vcriimcft,non  cflcfinehcrcdcillum  qui  nis,conucmo  pcr  niVioncm  eo  ,  qi.i  viiltvu  rc- 

liium  hcrcdem  haber.quamuisfeftbftmcutemii./.  tentione  ]  cuius  eft  date  aiflionem  ad  ca  pctcn- 

timqttufno.^.fedeififumdep4ei(.libtrt.iii\e(iioimc  da.    Qui  .lutcm  ratio  impedit  ne  rcfciini  pec 

fe  abfli  leat,  vt(u  ishcrcs /. iw/vjKiptniria  ii.c^ /*^.<<<  in  intcgrum  rclbnitionem  aditionc  darc  velita- 

0(qiurJitrtd.^ae  pctita  in  inccgrumtclutucione ,  vt  dioQcm  lcgatAtus,cadcm  oblbt  >  oc  cxccpiionem 

<  ■  »         •  ,  .       ■  • 
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quoqnc  accommoH.ire  iis  ponit ,  ncmpc  q'iia  non 
lubct  hcreditarcm  pro  .itlita  ctiamli  vcrdad  ta  lit, 
&aditamanca:  Mitcciii!li.Que;n.iiJmodijm  ccoa- 
'  trario  Kccidit  aliciiniido ,  vrhabcat  hcrcditatcm 
proaditaexic{lamento,qcx  tamen  rcucra  non  llt 
adira,nifi  ab  iaceltatu,vt  ii  hctes  in  ir.iuclemlegata- 
tiorum,&  fidcicommilVarioruinomitrat  hcrcdiia- 
.  tem  cx  te(Umentu ,  &  ab  intc(l.i'  o  pollideat  hste  ■ 
ditJtcm  ,  tjuo  cafj  Irgata  qus  iurc  ciuili  omnino 
intcfcidcrunt,  &dcbica  dici  nuliomodo  poinmr, 
inrciamcn  prxcorio  quali  debiti  confctuancur  /. 
/i  du9  18.  &  ft^  Lft  dolo  14.  m  fin.  &  pajf.  l.  ei  tjutqut 
15.  uiff.Vt  lcgit.ftu  jiiiH.ftrMnd.  (jufcdueat.  Si  qttu»- 
viijf. (suf ttjl Jw.Noii  ei.im difficilius  cft  Pra'tori,i- 
niofacihus,  vt  ht-rcditatisMdicioi  cinfai^am  ha- 
fceac pionon  fada ,  quain  vt  nonf.^clain  liabcat 
pro  fada.Eod<;mc]uclcnfu9ccipi  dcL>ct  quodrcri- 
ptum  c{t tHdl.i  ^.vltiw.yt  in  poffiff.ltgdt.  ii  cerium 
litabnentos  ncccirari  s  hcicdcs  fiuflra  cdic^um 
illud  imploiari,cum  rmumyir, inquit  Vlpianus  U- 
gtttim  vtl  fidttcommijfuni  n«n  dtbtti  nimiruin  vt  non 
«lcbeatutapudrrxiortrm  ,quiniil!am  pro  co  lcga- 
to  cot  lcqucndo  a^tjoncni  dacuuis  (ic,  nonautcm 
vt  iure  ipfo  id  cA  ciuili  non  dcbcancnr  ,  ram  enim 
lcgat.:r"is,  qviam  cireditoribus  hereJitaiiis  obftri- 
T^laseftriiushcrcs,  ipfo  iotc  cciam  poft  abllcncio- 
xicm  d.l  tteitffjTiit  in  iliis  verbis  vt  qutmnit  crtdttm' 
Vut  bercUtjriis  iuic  (iuiti  tt^tMtur .  tamtn  ni  tss  dflit 
rton  dciurfi  vtlmt  dettlinquttt htrtditMttm.   Lrx  enim 
duodccim  tabuiarumdc  crcdironbus&  legnariis 
promifcuc  locuta  cft,  diquc  omnibu-.  hctcdica- 
riis  oncribus,  cur.i  hcredcs  liuc  fuos  &  ncccfla- 
•  rios  liuc  cxcraneos  obli^tuit  /.  i.  Cod  ficert,  ptra.  l. 
vlt.  C.  dt  hered.  4dJ,L fi  film  qui pjtrt  ii.  De  vulg.  & 
fUpiU.fiM.  Et  certc  fcc.im  pugnaret  I*rxtor ,  fi  pro 
dcbitoic  lcgatofum  id  eft  pro  hcrcde  habcrct  eum, 
«jucm  polt  c  nc^tfsm  ipfi  rcftitutioncm  in  inte- 
grum.aur  poft  abftentioncm,  iarr.  non  habctam- 
pliuspro  hcrctici.  Lfi  filius  ti.Deinttrro^.  in  iwr  fdC. 
dabct  igitur  cum  ficut  pro  non  hcrcdc  ira  &  pro 
lion  dcbitorc  leijuocaiii.  Et  confcqucntcr  qnid 
n-.iium  cft,  darc  Pritorcmlndcbiti  condiiflioncm 
aducrfuslcgu.atiosciadqucinbona  pcrtincnc,  iu- 
xcinteftatii  Nam  i^-fi  minoriq"i  foIint,cvimeflcc 
nnminc  &  effcciu  hcrcs,condictioncm  darc,vt(ii- 
pra  diximus.non  potcft:  non  ob  id  foltim,  qubd  ea 
vcrc  dcbuciictcmporc  folucionis ,  lcd  ctiam  quia 
nihil  eius  iam  uuctcft  poft  abftcntionem,  cijm  non 
rifi  mod6  nomine  hcrcs  rcmancat  d.Lttft  tx  ttiodi 
€*6.S.p filtui  b.fr.Debon.  bbtrt.L  1.  S.ftdfifintfui  bt- 
rtdts  S.4</  SC.  Tertyll.At  lcgiuinusintclbt!  fucccf- 
{01  cam  condidioncmhabcrc  dcbcc  ,  quia  cius 
Valdcintercft,  vt  dcfundi  bona  omnia nullis  lc- 
'cacisitrminutaconfcquatur  :n'  n  d:co  vt  hcrrdi- 
tatcm  h.ibcat  opulcnciorem  •  quia  hcrcditasqux 
pcraditioncm  hcicditascflc  dcfiicnon  potcftper 
rcfticutioncm  in  intrgrum  ita  rcftitui  ,  vt  rurlum 
fiat  hcrcdicas  &  quilcm  Irgicimaex  ccrtamemana, 
^cad  proximum  intcftati  fucceirurcm  deuoluxturt 
alioqui  ncc  hcres  mancret  qui  fuiflct ,  fi"alius  quo- 

3ucncri  hcrcspolfct,cumvniduoin  lolidt:m  herc- 
cs»flenon  pollint/.^up//<o«rr<i4i  §  i.Dt  rtg.iur. 
idcoque  deficicncc  iute  ac  nominc  hcrcditatis.  di- 
«imus  nihi!  nifi  bona  ad  proximum  intcftatifwc- 
CclTorcm  pcrtincre  poflc,vt  hic  Vlpianusloquitur, 
fccnc  &  Scxuola  in  Ltx  iontr*ll.^^.Dt  ri  iudtc.Wn- 
4e  cA  quod  ncc  diredas  a^ioncs  vUas  habct ,  fed 
Tom.  IIL  -.r-zu.:.^  -: 
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tanitj  n  vtiJcsi.  /.<//  Frdter  7.  i.ftJ  quod  FnpiKwm 
Dt  miKtr.  ncc  proindc  nifi  vtdcm  condii5^ionem  * 
in  propofita  fpccic  ,  in  qua  dcbcntur  legatJ  jpfo 
iure,  quxcamcn  quali  indcbira  rcpctuntur :  ncquc 
ruifuin  hcredicatcm  rcpuiliare  dicitur  qui  rcftittt-r  * 
fuscft  aducrfus  aditioncm  afc  fatfiam,fcd  fc  bonis,  * 
abftiticre  d.%.(idquidd-  L  ttfi  tx  modic*  $.  ftd  ttji  Di  " 
htadibert.d.Ll.\.fi  quii dditd infi,  dd  SC.  TtrtjU.  licct 
alK)qiiine.xrrancorum  hercdum  fic  icpudiarc ,  nc- 
ccilaiiutumvcio  lcabftincrc.nempc  quoniam  ab- 
ftiiicmus  proprits.rcpiidiamusahcna,  vt  clegantcci 
Cuiaciusdocuit.  Falfum  igiturcft,  quod  abfolutd  « 
ttadit /^.irrolusper  nudani  ,  vt  iple  loqiiitur  ,  fui 
hcTcdij  cxirtcntiam  ,  lcgatJ  non  confitmari :  con- 
firmantiir  cnimita  vt  dcbcantiiT,fed  iure  ciuiU  non 
Prxtorio ,  &  lonfirmato  llmtl  icftamcnto ,  omntc 
defundi  voluntasrata  conrt'Ciiiiut/.y?piifr*//i  55./» 
quifidtuommiffamtdSC.  Trtbdl  4cptoindc  lcgata,  • 
lutclx,  &  citri  J  omniaqu.T  ctrtamcntc>  conrinen- 
lur  /  fi  htreditM  io.%.  \.  ir.fi.  Dt  ttfijimtnt.  tuttL  Sed 
non  ftatiin  cnpfequcns  cft  ,  vc  iurc  praTtotto  pcci 
po/fint.t>u.u  tatio  tuit .  propcciquam  Vlpianus  in 
d.Li.S  vlt.  Vt  in prffc^.kgic  raciens  cdidi  prxcori) 
incciprccacinncmacqiicica  rcfpictcnsadiusprxro- 
rnimnonad  duilc, fcripfic  ficcrcumlic  abitcncos 
circ  nccellarios  hcrcdcs  ccrtum  quoquc  clfc  lcga- 
ta,  &Z  fideicomirilla  non  dcberi,  hoc  cllpeti  non 
poflr,i  fcoqucfiujlraed!>:^um  iUud  a  lc^aiariis  im- 
plonti,cum  non  nd  ali.^  Icgatavcl  Hdcico.nmifla 
pettineat,  qnam  ad  ca  qux  ncii  pofliint.  Quam- 
qiiam  in  eo  quoqiic  Uartoius  errac,  &qiiocquo^, 
/untinccrp^^ctes.quicti/iieoniidam fui  hercdis cxi-., 
ftcnti  im  vocant ,  £<  difputant,  nn  nuda  fui  heredij! 
cxiftcntiacoiifitmetlcg3t*a,vcl  hdcicoinmifla  vel 
librrcaces  vel  rabulas  pupillarcs  ,  non  cnim  nuda 
fui  heredis  cxiftcntia  dici  lixc  poteft ,  cui  confir- 
mationis  porcftr.tem  atccibuinms.fcd  plena,quan» 
doquidcm  nonincipit  circ  nuda  nifi  poftabften-  . 
tioncin.Abftciuio.iutcmcumlit  fadi  iic  cxigatdc- 
clarationcm  voluntatis,  non  poLclt  hcti  primoin-»  " 
ftanti  poftmottem  patiis ,  fcd  iucccfliui  ccmporis» 
tradli;  uliquo  indig:r,vc  fiat.Proindctotoillorcm-  , 
pore  qiiod  ab  inlUiui  mortis  patris ,  a J  inftans  \Cm 
qi'Ciibftentioni$incerccdit,ficendumeft  cxiften-  . 
itam  ill.iiucnc  plcn.im,cum intcriuj &  nominc  8C^* 
cffcdVu  filius  hercs  fic ,  &  quidrm  ex  teftamcnco ,  , 
firinft:nitus,qiundinfciiondum  abftinLiit.quam-  , 
uis  poflit  lc  abftincrc  Li.i.quifiint  in  potcfiutt  infi.  fi  ]  . 
quuontijf.cauf.  ttjUm.  A tqui  confirmatio  tcftamentt  ^ 
qiix  iiiris  tantum.non  ctiam  fadi  eft,  fit  in  i-iftan- . 
ti  fola  lcgis  potcftatc,  ncciantiim  Irgis  duodecini 
tabularum,fcdctiamlegi$  VcUex  inluo  cafui/./.jf 
htredit.u  $  ndSC.TrtbtU.  Ergo  quamuis  ponercs, 
quod  impoflibiic  ert ,  fccundo  poli'  patris  mortcni 
inftanci  lccutam  cflc  filij  abftentionem  ,  primura 
camcninftansquodpr^ccfliircr,fuflicercr,vtfui  hc- 
redisexiftcntia  plcna  aliquando  fuilfc  viderccur,' 
adconfirm.indum  in  ommbus  5cperomnia  ccfta- 
mencum.  Hinc  cft  quod  pcrplenam  illam  noa_ 
pcr  nudam  lui  hctcdis  cxiftcntiara  confirman- 
tur  rabulx  pujullarcs  ,  vcl  farcntc  ipfo  Bartolo 
€X  diQ.L  fi  fiUmqui  patri  11.  Dt  fulg  &  puptH.  fub' 
fiitut.  iteraque  fideicommifla  vniucrfaha  diil.  U 
1/4  ttmtn  17.  §.  ft  pttatd  feHMtuftonf.TrtbtUian  non 
quia  rcpudians  vrcaufacur  Bartolus,cogipoflcca<i^ 
adeundum[nihil  cmm  talc  tra^ian  potcft  in  tabu- 
lij  pupiHatibus,  in  quibus  camcn  idcm  luris  cftj 
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fid  qniaiion  facit  abftencio,  quin  filios  qoi  fe  sb  •  bnfamun ,  qiumiin  «Sc^iit  in  id  ttmpni  i 
MMiiriietiiMKitheres,nonuntumiureduili,  HtA  tur.qaopupitltHctitmortuai,  itcmquefideicom- 
criam  qiiod  nemoforafGsantenosob(ertMUititt>  miiroranivniuerraliuro,qucnonni(tfideicommi^ 
t  iePcKCotio,iniisoinnibusncqaecosnmo<lumne-  facionimDeriailorcftitauntucvtnosaiibi&pelft* . 
•oe  iocoibmodam  vllam  vetfatar  fiUi  fe  «bfti-  tiAs  fctyinn.£ft'  i«im  iwfliWH  iik  >b  hoftlll^f 
 ^cuiafinojicft cnnfirniitio  pgfttoimnBH 


€.  Pa V  X.VS libro ).  «d Sabioum. 

►  V 

SI  procuratortuus  iaddnCQm  foluerit ,  &  tu  ratutn  non  iiabeas  s  polle  l^ppftt! 
I^eoiibrispofteiionimrcriplmqiibdiideb^  >  ooopofle  repeliy 

Gelfiis.icleo  >  qtioniain  ciiin  quis  ptocuracorem  renvxi  luaium  conn^ituic  ^  li( 
quoque  mandare  vi(^eatur,vt  loluat  cteditorimeque  podea  expedandum  ii%n ' 
xatimihabeat*.  IdemLabeoaic,(i  procuratori  indebitum(oltitum/it,  &  dDini. 
'nus  racum  non  habcat,pofl*e  repeti.  Cclfus  ait,  eum,  qui  procuratori  debicuoi 
igiiiit»continuDlibcrari:Deque  ratiiiabitionem  connderari.quod  tiindebitumr 
acceperitjideo  exigiratihabitiooem^quoniamnibilde  hoc  oomine  exigeiid4 
.  mndafli6videatur.t8cideo,lttatumBonliabeatur,dpto€oiatorertpeieDd^ 

Jd L& fr^uuitir  ^  bicet^nallam  a&ionem  dominus  haberet,  procur4« 

•  torirer&liabeiecvn1em/.j?d^w4.C)?cfrr.^gMc»s. 

AdhuiusJegis  interprcrationcm  miilta  rcferri  ncccnim  mula  ar^umcntatiocft  a  miituoad^o* 

pofTunt.qiue  nos  iam  trai^Uuunus  «i  L^fncurdtm  tionem  indcbiti »  &  i  condi(flione  cecci  ex  motuo 

f^lfr  li^  fufr.DttmMsmfJs».  Idedhkettmasbre'  •dcoadi£Uonemindcbitt  /.^$.irfii«^<i»^.o««M^« 

Uiotes.  RaT.  DYa.  Cum  procuratortuusindebi-  6-*ili9n,fA^qut  ]t-flit.ciutb.nud.TtcMtr.Mig.X}xi^ 

toni/blaitdetuo»Act|ionomine,iicc(uratamiu-  mino.ianir  CKum  non  iMbeate  diieda  iodebid 

betioluttonciiMMinpottftipre  pro<nsan»Mni  te-  eoiidiCnDnttllaeft,qusEvcI  i  domino  vel  a  ptocii> 

|icwe WjPTfcfcrtn l^ffc ,  miiMiequcdctftto  fi^uit,  tatote  poflic  execceti ,  fed  vtilis  cancumd  |nocan- 

ncque  fu  i  nominc :  tH  vero  mnlto minib »^ttiacu  tote,qui  etiaroft  non  cnccfoluendo,impurace  cam£  - 

xatum  non  habcas ,  fa€him  cui  profttf atotts  HttUa  Ghi  dominus  debcrec ,  qui  lacambabcie  ibiucione» 

tsehufikAo  tibi  acquiri  poctiic  a^io  i.  ififmars-  atqueitaditeAam  Cibi  acquirere  coodtAioiif  no» 

tm\^.Dtc«ndiil.ciuj.  ddt.  Ergo  abfolutcdiccndam  luinct.in  cum  quipccuniam  indcbiramacccpiflir, 

cftpecunurahanctepetiiionpolic.Quis  eniro  a-  iiifi  quodaciionc  manJacj  cogere  procuratoreia 

lius,  qttiiiHP»  uefMttniiii  tnut  polTet  repccecc>  poilcc^vtea  vcili  condidlione  cedcrer,nnAn  nullcc' 

"DEC.Procutetoreitam  verus  qi.1  foluic  indcoitum  ipfc  domrniiJ,cuius  pccunia .  Sc  foluca  &:confum- 

cgtedicutofficHuniuum,  &cxccdic  i^ncs  tnandati,  ptaeircc  cotididioneiliaiublidiariaexpehri  ,  qiu^ 

quia deiliBOrniVMbm  quidem  inteli^tur  proai-  cx  coolumpdone  acquiri folctiis  omnibus  qui  p&. 

ra(0Cr,t|fclliB|ti*«riscreditotibus ,  vtfcriprum  cft  cuni.c/i  cxtaret,vindic.itioncm  habcrcnt  ncalio- 

iniiae le^^^>6d>MATt  cuiquam  foiuac  indcbuum  qmeuenizct ,  vc ex  iplius  iadluca  locuplctatctur  ia. 

attc  Aaioiem  qt«HneMem ,  qnam  qus  fic  debita  L  qui  pecnniun  accepit  Lrtgi^  n.$,^.&  Itgibft^J.jt 

tmmm4Attums7-  ^  :.  iiw/r.idcnim  &  ab  vtilitatc  do-  S'ttit\i.fupr.Dirfb  (Tei.nzcc(\  contrariumquod  ia 

mini.&ab  coiicate  altcnil  cllec,^uocus  cnim  quif-  ftrf  vU.  bam  Iqk  fajptum  ell,nequc  cucorero  t^ct^ 

wiice&,^Mm1»SBmyi^^d^aeu^^  ptocontorem  ibltiemesrepetete  pofle,debetnsdii- 

ij^lliiiiMh l$.itifr.  Df  froii«t.acqueira  fc  ubligatdo-  qiicid  intclligi,nondeprocuracorcmi.norts,TC  Ac* 

niino  procu  racor,qui  &  de  pecunia  domini  lialuic»  cucfius  &  Battolu&raaleex^licancnec  cuifus  de  eo 

&  ipfius  nominc,  vt  prailet ci indeyiaiem  eoa-  cafu  quo  proaneiorlblueutiadebitum,  vc  iidem 

traria m3ndatia^ione.Ecgoc)imip«asinierfit,ha-  pucanc,quafi ienfiis ficproairatorem minocis  tMM^ 

bcre  dcbeccondidionem,vt  kibeatqDoddomino  puiTcrepetcrcnin  ncucqu.ilibec  raaiocpoflcc,  ract-* 

poflic  roluece & reddere ,  ei  Itqaidem  dandaiem-  habicionen6&cucafcihcetvciliadtione,ieddepro- 

peta6boeftcniusinceteft,noneicuiusnihil.  Por-  curatorequolibcceciam  il^aioris.fcd  quidebitOin^ 

tonihilintcrcftveri  domini,  quiobftiidum habcc  f ikicrit,nonindcbitum.Etficnim  nullam hictafuf 

procutacorem,vc  diximus,quiquc  nummosluosA  Vidctui;habcredubitacioi)cin,vciIliobiiciunr,fid<^ 

tdlltiecttantviiidfcaiepoceft,  unqaamab.eofo-  eotutoccaucprocuratorcintclli^.is.qui  Sc  de  po* 

latos  qui  alicnandi  ius  nulluro  habuit,  fcilicct  fi  vt  pilh  alccnufvc  domini  pccunia  iolucrit ,  8c  ipflus 

pooi.'rusracam  non  faabeaciblucionem  indobici  i  nominc,  habcccam^ ,  ii.^oius  tutotemliunc  aac 

^cufatoreft€faHina]ioqoinliocipfo{«camikai)e>  ptocncacoceroioain  pecomamrolttiile  non  tit^f^ 

ti;t,quod  indcbitum  condiccre  ipfc  vellcr,  quam  fucrit  pupilli  vd  domini,qiu(l  fitil'.i  iriclcbita:pe-' 

Kitro  fi raum  habecec,  dtce^  vttque  condiAioao,  caniacnini  puj>UU,vei altecius  d u n .1  nulLt  ^ft, 

debiti  experiripoAc  ,  fieutcnRuet  in  peeunia  debctttc;iioBpeciinifttttririsvcI  procuratoris. 

qinin prociiratot  abfcntis  &ignur5cis  domini  no-  coquc  bcnc  adiccitPa|d^p||nIuliano  ntqnt 'mUttf^ 
miiiL iiIututMdNtfilt'  mm  li  ninfli^Hnirinnr"-  * 
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\m  haclcge  ,<refwocuMfQie«%tii  flc 

iini,&::ipn>is  nomine  roluetic  aebi- 
tcidubitationeviduefttVt  eurapi^ 
iddita  eiiam  ex  Celfo  racia- 

tlr^Jitt,necTtafaci)c  cuiaisobuia,qud(l 
|isteramruarutnpiacuiacorcmconfticuit,id 
InandwWTidciCur^vtfoluat  crcd  coribusjd- 
',IUc  pofted  cxpcrcmdam  clTc,  vt  ratu  habcat. 
LCX tationcintciligimus  nondubicallcPAulum 

5prt>ciiiatorc  folutumrfpeti  p ofTrt  adom  no  ,  fcd 
j«a a  piucuratore  i|>ro .  necrutrum co  ci(u  quo  d6^ 
'iiiiiittt«tcimiblttcion<kilwiiKec,ied  qtio  m>ndum 

tatam  habuttret :  illacnjm  vnica  occijrrcbar  ratio 

dubita^/oluto  vero  debico.quod  dommus  idcm- 
vlgne  ^Eeb^ot  niiktl  exptefl&n  ac  (^yecialtter  ib9nd»> 
'Sligatt.  Jefelutione  ctiam  vcrocfcd;:oii  riciciida  vr 
|»roinde  iDiius  taahabitio  cx|ied.tada  videruui> 
^u-illpendenteinteitm  tan;  coiliAionistcliligencer 
.  enim  mandaci  fines  cuflodicndi  (ant l.dili^entcr^.iu 
^rmii{fr,wid.S€!d.beacPtiiiasSc  Celfusrcibondcc, 
i  inon  requiritn  eaib  lem  jnindaciim  rpeciale  ,cum 

g.ncr  ilcrulficiat»  ncucAc  credicor  cenfeturmao- 
^larc  fuis  dcbicorihus ,  vc  folijant  procuracori  /.  fas 
-hnnu.e i4.^.ftTtnumdtf9lut.  Prxccdcnce iiai e man^ 
-  ,^tofruftraexpeAaci  racihabitionem,qux  non  fo- 

teft  cfle  nifi  (lipL-niacui.Qujd  cnim  ampliut&cerc 
ipotcftracilubino ,  nill  vczquipnrciucmandatoi^ 

9lt.Cjul5.C.MM(ed.  Extacq;  hxc  ipfa  Celiifintefllia 

mt^liudltlfttiy.dt  folut.  lliudergo duntaxumoncn- 
'  adiuniiipeteiatin  tinclcgis,  vt  piocuratoii  non  cllcc 
:^Jattdalolatt<iebicicondi4Sbio  ncc  limiiiccrmtoti, 
)^'qf|f  (i  dc  fun  prcuniafoluiflcccica  hcc.  vc  fiprin- 
■Jflptum  lcgisbuius,cum  finc  coniungas.mhil  abliic- 
.  ^im  fmut  am  itr,  nil^  coiitrariam,iuhil  denki';  fa- 

■  ^pctriuiim:  nf  crroindc  ncccflcert.vtcum  Azonc& 
:  AccarHo  lociinunc  intciligas  dc  procuratoic  om- 
^^ium  b<riionim ,  Sc  habence  U>eram  adihinJflm> 
•^riOBemrfufficiteoimTEhabcac  mandatum  gcncta- 

-  je,quod  eiOe  poceftdciabonotum  omoiai^ppc^r 
rrraitonemcumliberaadminiftmiioDCw'         •  >* 

Um  udiirM.fMuiMtriAATJDr  BiQuod  fic 
pcoi:utacdM|||^jp3m  mandacuffl» 
^acr  dominO  ipfami&iiiQteUigimr:  nihil  enim  ce- 

-  Rrc,an  quis  pcrfe  f:dac,:aiper  prociicatorcm  Liht 
atittm  f .  $  quod fi ptfitdqaim  UifrJ>t  gdntin .tutor.l.m*» ■ 
.dMffgtntrsli  6o.Difr$(»rMt.Az<^m  mandacd  gcncrali 
-scoatilMtutnon  folum»vt  pitociKiBbreii|ac  fedet- 
^jtfHTC  dehicores  foluancMoaicacdci,  quali  Sc  tpfis 
Juicmandaium  ficiC/.fiiiMmtffCM  li.f^Tttaimtnfir» 
«JDe/ilar^tgoquodpfucuracori  folutum  eftinden» 
tum,non  procuracori  debctcondici,  fcd  dommo, 
^amouUa  fecuca  racihabitionc,necenim  is  qutle 

■  4fe^icoiempacat,ciimnon<k,fi>laereteampecui^ 
procucatoti ,  nifi  fcirc t  mandatitm  vic^cri  dcbitori- 
bus  ommbus  in  quorum  numeio  ie  eifc  puta^  vc  d 
^^ierenr^crviuM  procuracorabco  tanquaoHie-  < 
Ibiioie  roandatis  accipcrcc  folutionem ,  (i  no  habc- 

i^n  eam  rcm  nuadatmngcncrale,vc  ptouidai6- 
afemperficidicece,  tnmquoqi  cum  inddbitlim" 
EltbmeftiOCcanone  tamcn  mandati  fadlam  clfe 
Ifotipnem.przfertim  ii  ponas  fadbmelTe  bonafi- 
,  Koc  eft  ab  co  qui  fe  debitOremexiftinubaC ,  8C 
4hitilHracoci  idipfimi  c  r^ 

furator  oblatam  lib:  folutionem  reaifarc  ?  Aut  an 
jrhic  cdet  necne,dil)gcntiiisinquirere;  Hoc 
lceieTidccucvcoccahonc  mandau  folutii 
ekittri^jn  fiutd  $<? Jmktf.  nwia  rnim  fiuiir 
Tom.  ili,     r  "  /.  ' 
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occanonemagis  quim  iure  t.utKfr.  Dtrium,  &  qui 
occafionem  damni  dat.damnum  dare  intelligituri. 
^i»c(tdui0.iMlf4(queqHtftipr.tdltg.  AquiLLit  dMn^ 
mmtUt  i<9.  Dtng.m.D  e  c.  In  generali  mndaco  nS 
vcniunt  ca,  qtix  quis  vcrilimiliccr  mandaturus  noi» 
fiicrat,li  dciiscogitafl£t,qucmadiiioJum  nec obli- 
gationc  gcncrali  pignofis  vcniunt  ea,qiicverifin9i> 
le  lii  nun  finlTc  (jiicni  (prcinliicr  ohlrf^uurum  /.•i- 
li£4t.6  ttifr.Dtpignet.l  qutpaui^  .^^.u.fr^DepuuLitod 
vcrifiimMiid;,nOo  fuiilc  domtnum  procciratotiu^ 
mandaturum.vtindobiti  filutionc  aci:ipcrct,  quia 
noo  poteft  id  fieri  buna  hdc ,  cum  eo  modu  hai,vc 
qnis  ex  aliena  iaAnracontia  nahiralei^  scqnitacem 
locuplccetur/jMMi  betiututdi^.bgf  titul  liurt  ruaurd 
ao6.<}«rcj.vu'.mandato  autcaiquancumuiiigei^i^ 
lc  fic ,  chm  (k  coocra^ts  bome  fidci,  (einpec4lbiit 
fidcs  ineft  UrtdttorSo.S  vlt. infr. mttnd  L  fipdttrfili»- 
fm.\*.^uA,Qtu  ittfrmul,end.t<on  ergo  vidcri  poteft 
l^c&lon^emindebidacccp  flc  procucator,ia- 
quam  prccuracor  Sc  man^tati  poteftatCj^bdiifunai 
aliusqii!libec,hc^tpr*textu&occafiohcmandati 
acccpcrit,quodccrtinoofufficit  addominij  obli- 
gjrrdum,  nifidomimttq^ioqihahcfiium  dcbitoctf 
eflc  credidecit.qui  procucitori  tanqn J  Jcbitor  fol- 
uic:f  lus  enimp  iccft  hoc  cafu  opmu-  domn  i ,  qua 
veritas,quancum  ad  hocvc  dehuiulinodi  qiioqu^ 
dcbici  acdpienda  folucione  ia  mandato  generali 
cogicalTe  vidcatur  ,  nec  poteft  dominus  imDUCace 
procuracoci.curid  feceric,quodvtdilttftc«K«HBff> 
nus  ipfe  fiduuis  fucrat.fi  procuratore  non  habnif- 
tec.Addir  Dait.aiiam  excepiionem  ncc  improbabi- 
lem,niii  indcbitu  procutacorirolotiiapparebaepn- 
ma  facic  dc  biiii  ira  vtalius  quihbet  bonus ,  &  dili- 
gctu  paccrtamilias  cius  folutionc  tecepcurus  hiecict 
omnicttlpace(nintciit^i.M«/.)<i^J.f««  ftiSttriDi 
ntfi^fjl  Atextrahos  callis cxpciflidadomini ratiha- 
bicio  eftivc  ii  acccpcam  k  ptocuratorcfolucionc  in« 
debtdratambabeac,  ipficoiidicanirnon  pcococa* 
cori  l.fi  indibitum  i6.l  fifint  ti.inprirK.iwfr.Rdt.rtmba»' 
kr.lamcnim  incipic  votuniateipfiosla^c^ro* 
lutio.qtue  fiifta  eft  iplius  procMidMt^noidi&tis  c(kt 
vt  condiclioncobljgctur  d.  iquibaittMtminprinc.  De 
ftiutAJLuim  tndtb.p.  S  i.l  indtlntm  ^j.mfr.  kpt  tit.Sc 
latihabicio  fadt  negotium  domiai>citiiuaiited|t4 
erachccc  ipflus  nomtne  Sc  concemplactone  geAOfrik 
cflcc  Lfi pupiUi  S.^.ittm querttur  ifi  tge  t^fnpr.De 
gtfl.ti  quenudmodum  is  qai  ptocucacon  debimo» 
foluicftacim  Sc  concarad  bbctanlCtiUdbetiam  ex- 
pe Aata  ratihabitione.quiaidipfum  qnoq;  vei^ffe? 
bitoribus  mandacum  incelligitur,  v  t  p  t  o  curarixiiQl^ 
ltetenti]aodIibec debicii dummodo  vcrii  d.Ltpti , 
mintm  14$/  ^^^i*""  &L^fUdUbet  Sy.iffjfr.  Lt ftiut.  Ici 
Sc  fccuta  racihabitiofieindc^iti  folud ,  cdm  pcua* 
deftab^djifit,acfidomiiioipfifiiIii|Ae0tt|dicdRid& 
efteafolucionc  que  libcrationc  parere  n6  poteftet 
iliULnd  iuit  (lcbitoc,acai|iiere  lih  cddidtiune  aduer? 
fueii&nind.  liihclral«Aodlt,tn'g«aecafiaiM 
non  venireillicicui&reti^ctquauis  onim  nihtliIIi->, 
uU)iaqacptodim9c,qui  indcbiti6>lildaip§acc(« 
"  ,ab  eo  qui  fc  paiilfttWWlH  lCttaiM^ 
ocillidcu  in  peifona  niiiJatis  qui  n6  fimilitcr  dc- 
bitoic  hiic  (a&c&  pucarcc^ideoai  nee  madafle  ho4 
tipbdenJuseft  i^nealioqui  &GeB|U^4K  voluifleil- 
lum  ex  alieoa  ladura  locapIetad;v&dizimus  Li.i.ft 
fremm9r£^.Smtdqiii(^.iitr.Sicoti  neoio  jdifpb% 
tione  ptonibitiuavideacar  prol)ibitaea.i]U«iari^. 
dicafunc,  inq[tti(..Banoluscx  Ldmi^xlt.hftdq^ 
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^offc,tic(iuetntcreffc^pecttiiiaai|M  -^^^^ 

jf*  S**''"****^  cntpa  a.t  H"t  f  ih  i  po  flit.ci  ;j  uc  i  n  dcmn  itatcra  eo  no- 

'     ■  «a»c4  iamcxplicauimo,in|l«cedcnn1.a.  &  P^*?2^,^'*'^*^^ 

,,11«  HnLntc  l.gcndnmelle*fc«oc*lu,  quo  dc-    poffe  du»cA«oI« , ^aod  wotiinoafkib^ 

tTnn^^  Tu?rVbl^  r  Nc.neg.c2,«oav«UB^Ju,  polTcin 

^ucfl  &vcnouamahqu  .mrcc,putdubica»*  ««nHlamipfiimmi«eni,quundcb:tum  foliiJt.^. 

•  .SSa^:qwm«osibiacmattuU..ius.  <cd  ncque  thoriratcm  puptllo  prarftare  ad  .atam  habeoda» 

^!^Ty^c^^^^^nTr^n^^ltinot.mci^i  .ndcbi-  fuluuoncn».  ^uu  &p»p.llus  ipfe pofet foIu..c% 

tSSlu,e  .«on  pafT.  rcpct.rc.  Repcritcnim  ipfe  «eMiore.jd«qui«Bdamfib, coiuiiau«,cm,cA« 

■  SS5«Uus  a«tFapilh»,nir.  rachabit.o  fcqua-  po fl^rp«p.llus  cx  o.n^.bus  cauGscxtra  caufun  he- 
'u  vr^us  cx  LlbJonc  in  Ug..  hu.us  ...itiolca-  «duat.5  acqa:rcrc  Ab:  linc tutorKauthoruMet^ 
fc  t dc  procuratovc.Dc  tut.*c  yc:6.  q.,od  poffit hie  ^m^  Sed  fi turot  cx  pccuma  pup.  1..  ^ 
«oniJbonc  rcpcterepcamiam  quam  pupill.  no-  fius  nommc-  ,n  ! eb.tum  folucnt,  dub.tandu»  non 

.  ^MDit.n  mod6cam  ra:ionibti,pupilhnonm-  cftquin  polu;  tutot  .pfe  rcpeicre,  nec  ta^ip.- 

^T;a«eftiu/.rii.^.r.»^b^«.*^Qup  piU,no»«e»«^B«to'i«,fiaen««Y»« 

■  Srdcncca.cm«  Wteri  .  pcociwaior.  cond..  ncquc  po-cnatcm  ,  ncquc  manda.um  a  lcgc  ha- 
Sonfmd.sncc.inix,qaam  indcbit^im  lola.flent  bu.llc.urcll.gatur,vtindci>uarapecun.ampup.ll^^ 
Safrcaratat.h..b.tionc.cumnonpoffiteacon.  ^em  .pfius  pup.lh  nomwe folaetet  .  non  mag« 
Jdiiioacaili*««IWwn«» '  qoi"™  (blurionemman-  quam  procma.ur  h,.bcnsKcnctalc  manditum ,  ct- 

A^-  .0.1  intell'sii  n.  -  Pl..na f. dominus vcUt  coo-  Umcum hbaa.fi volci,boooruraaiininil}rati<iM. 

:     d  ccrc  patcft.quu  hocplo  ceftatut,k raum habe-  ne.  Tuncemm  do«i»loeo  »cotli.ben<li»elK 

«  oluc^oneiiWmitinf ■e«to«--?J>«-»Ti-  <Am  ben^  tem  PJP^tti^JV»'!'"'"^ ^JJ^l*^" 

S  ,.^m^HiM  l.i.^Tvf'.  ^^rm  hAcr.  qui  cafo,  puplltimfpoltu  tu,,afmi.m,^.ji  "*ZS^f"^ 

nt  !-^.n  nslccurxfcn^eKipienauscU.  Qe-  ,«.r.  Plancl.  proc«r«torpupilh.aot.^^ 

maqMx  h.c  Accorfiti»rBwot,  <oniefW.e«l  cohftTOMndeb.tumfobetu^^ 

'-^nanhu«^lcgi,in^  poiTlc  nup.lltB  tmoreprdm.m«.thofentimte- 

^|>topnam  nu«»i.«^         r  ,^      ^  bcrc  Uutioncm ,  adc6quefine  nitMefiomnim^. 

■    :i  U;:^^^^^^^  .doidvtiicJccommodulp.paiofntunm.cft.F.e. 

lu.,«C  /occt  folof  oncm  indcbiti  d  tutorc  fa-  ri  namquc  facic  potcft,vt  proptcr  .nop.am  fic  pro- 

SXion  ocflc  l pupillo  ratamhabeti.  cx  c.uidcm  «i.atot.s  qui  lolu.t .  &  tu:ons  qu. eum conftitw^ 

^saurhc  r't.tc  ,^um  non  p  (Httiiror  fierimi.  iicrft  pt,p.Il.  h.bctc  pot.i,  condiAioaem  fi» 

lK!^«*LWampup.i:o.  i.'c6  ,uf  altciusturoti,  nommcaducrbscumqr.i  lolunnnrm  acccp.r.nnl- 

th<»iftitN*»*m  r  P             *       LtinUiuttm  la€uara.cxaaa  ccHionc.qu«ala.plcnlquccaiibu. 

''ii^^r^'.«;ii.r  m.r.'^  Sc4.cctfidep«ffl.i.  «eceflkf.e«,  vt  intAir«.i«<«8o.*.FWi»l^fll 

Blpiil^etft  poMoeerimputaricirfoluc  fmt.Uimquk  i%.%.i  dtftlut.  Dcphimc  omn.ahascex 

^iirrponcrcrul  cnim  co  cafu  authori.as  tutoris  loU  po^ ilii  v.a^taw  «ftuoanda  lunt  ,  ne 

cnmip(u.ne.oncund4m.vt.nration.busred-  dmn  wm..  fiibtd.mt.  orca re,  popiiittts ^ 

JWM  i      m  .Aiiittl  pupilio  hnporate  qu^ndo-  mur,  miplias  damrmni  & prm.cic  n  rctorqncre- 

^pdftt.fSt^^^^       P"r;'  o  co..da.o-  tur, qupd.prm,  fi.uore conft.uuum clTct .  v^^tj, 

&eam«fihabiri,ncm,  Qu6dl. ,  oncrcstam  ^-•«^«^^^ffSStSiii^^^^^^ 
JwLdcmfiiiftiucqriioKiian.cftmdefiioi».  miMi^mmmi^CMrnmm.  ^ 

.  '  .    .  ^.PoMPOKiTs  Ubro<).adSabinum. 


QVod  indeWntm  pcr  errorcmrohiifur ,  aut  ipfiim,  aut  mmadem 
rtitur.-^ 

V  .  petitorquimfi>Uitttmfir,  vtpqMCftnifi»dil|igtf 

jjl  nM»Ji»Afi,ttMmT  Bifoluteaftceflewint  condicuniur,&pM«*«| 

Ad  l^»din<ttl>itm  7'  ^,^^  j-^j ^,,^      accelSooum  naturalhim  .ppi. 

RATi)V».lUad^limicondide£tepeti.poCcft.  laaonecontmeanmrani»lirii5j«fr«Mj^^«^ 

•^aSs^V^      fcmpr.  rcpcirnd  ..n  c'^,  tcrdum  verti  niinu,q..am  folutum  fit,p«ri  fi  quod 

^^Snmta^  JiriuiJi««ii^e»;PWc«icbcaiut.ytAc«ttliu,pr^ 


'  •  •  "  w     -  >■,■.••         •  , 
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tofdco  Paulus  rcnbit.MebittJtti  efle  midJ  om«l-    ftant  ,non  tantiim  quantiras  cft  ,fcd^Iftiqualita« 
«(dtiOQ  dcbctur  non  fcriptom  eftad  diffcrentiafll   «cbonius,  vtfcriptumeftin  ^  f,  wfrwwinttr  Ynd6 
^Whttbdto  um  dcbctar ,  Mtd  fiKnificanduraid   naieieoalli  necefie  «A  dtoerfitamta  cilimttionish 
*<|^Wiiulh>modo  dcbctur ,  nort  id  quod  nuHa cx    bono ehtm  frunicnco  da-.ur niclius l.vhi Mtem7j.§. 
piattnibidicemtts.  Dicootenimprudentesele^    tMfrMnrl/.titl^.  arinpccania  numerata  nihil  eft 
«inter  mmm  mm  pro  ^Mm^i^  »  &  tong^  aU   qnod  perpcndete  dcbeaonis  pntter  ipfam  quanti- 
'>Un(a  quam  fl  diccrent  nn  «mnm  l.  Grdce  8.  i.tBui    uttml.fiiiCHimmmn  <)4.vtrf.fiH4UUtmdefthit.tde&^ 
^Mf(imfiMfirmf»nmi6.$.tndAitmHufi^^  oue  numinpnim  omnium  eittrdcro  generiseadenk 

M^fMnigitivvefiiii|cllepoeeft,quodlifcPoinpO'  &:tmatlk  ieOimMio  L  b^.  di  t$quUcmk 

^mbs fcribit.qaod  indebitom  pcr  errorcm  fadi  lol-  t9t.li.iUmUt.i$r,S6,at3k  igaur  pccunia  indebiMtion 
tlKOMutfdipfiiili (epeti,aa;^taBt jndem , mazim^  -  idemcondiceodumcil, icd tantui  dcm ,  nutmuatii 
•ikn  teMiliadioney oaiinnonrolianr coill|ldte^  inheni tohdiAiohkfdbitf rn eadtm  «f ccic  d Jiur ad 
Ccniiiadhocvt  idem rcddatur ,  vc  in  deponio,  hoc,vrvct  idemveicanittttderoreddacui,quaiie|a» 
toinmodato,vendicione*penntitatione autdmtii-  dtio  lit  vcladorisvttum  pcrcrc  n-alir  vel  rci  vttufH 
.iiuSyVeladboc,  Vtitdl)atnrtantlindein,vtin mu-  pocius  fnluere,  niitqu^d a  ccntuni  aurcos  indcbi- 
motA.$Jlnutiiiiti»^.&pMfifiift.dttlk4MBt.  Atvix  tostibirolucam.qaiadhucektenc&tondicamti» 
^Uaqnccompetatadvttninijue,  nequtdemdir-  bi  t  nrundcro.intua  poteftateeft,  li  vcluilhiipft 
.  iondim&.ilccrnatim,ideft,n*elidtin,  veltart-  coipora  nuiRraorummilureddcre,qu«a):ceptftii 
ti^dttnrcdaa[ur/JUaairi4.sM(^ulf^  T^d  redtfttNanen  hdoirtwdetntpla  quraccepe* 

©ifi  condiftio  pcrtinct  ad  eas  res  qux  &in  fpccie    ri$,fcd  vt  tantundem,  Nam  qua:  [  olTcnt  rcciper^ 
conilftunt, &  m  quantitate.  Poteft  cnim  ioiui  Ipe-    fundioneroin  fua lpccie,muito magis  rccipiuntift 
.,ttes  dux  Cn indebira  Poreft  eiiam Ibrufi|«antiea9;   fiiogencie,clkfteioM^N*flBtquxin  genereft 
^uodin  cxteris  ataionibuj,  quaccx  contraftibos    quatitiratenon  in fpccie  confiftnnt.  Itaqucrcddci 
iot  quafi  contradlibus  nafcuntur ,  diucritim  eft,   mthieadft.n  quidera  corpotaAUiniiionuD, atnoa 
flanturenimaacadfpecieintanfum  ,  ira  vtnon  Vtcorpota,4ldvfcqaalR{tiClhn>ndefl^Tifillcttit 
►poffintd.iri  adquantitatcm  ,  nifi  fi  qna  fJc  dcbica    idipfumncqajSftgfttu^-.dcm  cxeodcragen«*twJI 
%er  modum  fpecici,aut t contratio  ad  quanticarem   poilit » cetft>j||i<iMli^io ,  vc  in  x>peiis  £ibritibtts  d» 
'^n^iii  iu  vt  non  polfint  dttl  ad  <pedem t ^aevct-  «foh^lK^MiUijlfitffi^erp.  mtM.  Lfi  tmftnM 
4droodumin  mucuo  :  cxripicndr  ftinc  {lipulatio-    t6.  $.  Iib<riiuhectit.    Ob^ritandttmvero  edpoftft 
~|rs»<}oxficatipcDdcatcxnc^otiocontradto,&toc  «ndeni  plus  min^iVeeondici.qiMbn  folotam  fi^ 
rr^^enefaeonttfienc^ottnntmtimcoAtttfhe»'  plarfrimlram  fi,qaod  rolutum  <ft ,  auAum  fiietf^. 
[brJltt,  vtidem  P  >mponijsnoftcrloqaicur  in  t.i.    acccHionibusnaturaiibus  .minnsvci^iialiqiHdflX 
tifit^CtntintknMlttdtvtrb.tbiig.  ita&adteionaea   eo  quod  (blatam  eft,  debitUm  fuilTc  appateat ,  fed 
|>efcinent ,  iioein  fpecie  ,^ne  in  qnanriiatexonfi-   tranqaam  pla»  minAfve  indebtto ,  quia  impHcat 
.Jjbnt.  Proindeii  foluca  fitfpccicsindebita  dabitur    coniradidionem^TtcondiiSlio  indebitiadpltumt» 
'4h>ndttSkio ad  (pecicm  ,  &  vt  fdipfim  coipus  quod   nufve  dctur ,  qaim  quod  indebit^  folutum  fueriti 
"^ututncftiieddatunnunquam  vt  tantundcm,nifi   auc  quod  iudcbiio  foluto  acceflcric  Et  ver6  cum 
fbrtdresperierft,qtloCafuiiecefteeft  veniriadac-  licciiidebitieandli&oeaittpotiffimumracioneai 
ftiniationem,  quoJ  ad  pratrtationcm  atrinct,  quia    habcar,  quat&citcr!5  condiAiohibus  fcie  omni- 
corpusquod nonextat,prxiUii  ipliimnon  puteft,  lnucommaniscA,nciicuiindebitam(bitttumeft|' 
^uamyu  tton  eomintupetendum fit, fi  poft  mo-   er  aliena  tocuplccetatiadteta /. NMii lar  iumm  15* 
lairo  pe^etit  1.1» rtfitrthld%.i/)fr.  it  ctndtd.  furt  iunSJ.    itfr.  haftcnus  cam  dari  «quum  cft  nc  locnpletil|l 
jlfj(eriaim9i.i.vU.i€  verh.  tHrv.  i.fn.fu^.  dt  ct/idift.CMif   fiat  is  qui  accepic ,  d.  i. Uktrtm  vbt  dicomos  laciaa4 
d!iif«nec  taitien  co  cafu  folo quo  (pecrekdebeator  riri» Uv.f^^drafMMffrir/^JIiMN^A.ItaqueaJ 
rxiftimandumcfl.agidchcrc  ad  idipfMfn  tjtiOd  da-    fru£ku$qooqu«qui  fundo  foluro  nrcefrcnint  Iic8e 
tum  cft,  fcd  cciani  ii  quid  confiilat  m  poAdere  vel   ibluti  ipu  nOn  fuerinc ,  hcc  condt^fcio  pcctinebic* 
^nfbia,<{a'6dadhuc  exret.  Nam  q[amt«(tt(fibift)ra  qttoniamalioqaiez  iit poftMbtkkilplMH«tat,pef 
fiontrannatocaruni  dominio,  fi  cxfarcntvirtdicari    ritor  vcr^»ficrctpatlperior,/.iidWi/i  ij.in^^  quodft 
^ipf; poir!.nc  Sc  debeienc,ita 6c  cnmila'«neceam  ibiutj  fpccies in  totum  perietic,  condi6boqooq«* 
iblatc,  dominio,eiahraillff ooiidicidei»tfilt,lrt  totapeiiUctatttezparte,fipetteritttftexpatte,aa8 
ui  eo  fimilis  fic  vinnicationi  condi^lid/rd  fi  res  ill{   Kflimatio  rci  matoc  nniY6rTefi  foiuta  fpeeies  att# 
^^Bnfiunptxfiat  ,zftimacioncm  condici  ncccijlario  Tendita fit,  aot  confthnptail  f . ittfhttnattt. que ca. 
.«Mtebtt iiJkfiimi»  SMifiumtiih  inf  ac  fi  pieeuMii  metrdtftindio non  eadititt fktlmfflos.qui  qUonian| 
"j^HMafit ,  qux  indebita  fuit ,  non  illa  ipfa  corpora   m  mera  quaHtiafV  ctwfiftanr ,  pettre  nunquanA 
tiamra6ruinquz(blutafnnt,amdicencur,fi;dra|i-   poflunryii^.{.flKtrMitaMili.C«f/(m.^it.  Sitame* 
tttndciiH&italueclexintelligendaeftjTchtic  de*  alfenornammos  quis  indcbitos{bjuetic,noa  dor 
HltamcafacdRdidiolndcbttianulisfit  condrdioni  nMniameomm  «ondicet  qttedlMBqdam  habai4 
ex  muruo,cai  zqiiiparaturin  Lfiqtiif^Aftntk  f.    quia  incorrecpaupcrioripfe,iiecadaeifariusloctt« 
A.  itqMtqKi infr.  it  •bli^.&49iM.f.1i  qiuqutbiftit, qutk*  plettor  tiikas  eft ,  fed  iblam  pofleifionem  quam  a« 
iiad,rs(«iirr.«%.  QwseofmaBquiparcteam  inenv>  1ttifitd.ti*diiMijfii(i/f»inaarifa/r.  &quidempctf 
nibnsjcum  mtitumn  non  inaliisrcbuspoflStcbrt-   condi(£lionemincerri,Ttaciii/.<}iil««|pri#iwrM  40* 
l^icquamquxpondcrc  vclnumcro  velmenfa-   Sfifutsitmmud.  £ftenimcoDdi<Shoindebiudi»^ 


^|«^buitd.f.i.«  M«t«id4tt»/»^Jrrr».«ndir.cott-  tAez,cetciTiu^afiliic*ititl(tfa,i|au^ 

lio atltein  ifidcbiti  criam  ad  fpecies  pertincar?  cx  muuio ,  cnf  pnfdentej  nortri  condidi 

I  vec&nintiniiUi  nonmmus in  iis  coilfiftit ,  qoie  debitixqimpiit,incertinaUaii^&d«ertfj^iiilii^ 

ftni^iiiMcaUiftailtiqQdminiisquirlil  tk.  tMIMpWtettt^  \\Miiliimmt»mm0 

r,&: pecnnia naipcratai hmk ifcn dift^  initia&dbfiaetiiamiuiaiiibiisifiiure coafiAiiJL|J 
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*     w wm  /.  p»/^  49.« friwi^  &f.udt  «cfnr.  «l«bctDM<lrera  nonpetciner ,  nam  ftiaabl^ado- 

fi^.d.  f.fif4Tsd»mm  iun&. L  htrts ti.  4d  Stn^iufttnful-  nibas4laadi*vcniencluai  cft ad aeftioyationrBi,c^ 

«m  Tr(l^fi<4n«m  habetque  proptiam  (nzta  oauiFam  lis  |rar  femamam  acftmuuida  &t » oecict|p(ftfinti 

«&  xHimationem  ,aproprictam  nitutafie  ■ffion-  ninifipcrlitiscontefbt  ODcm,  quzveiadcii;i|ia^ 

ti.)nc dilhr.dnm  /.  naturaltttr  1 1.    R(bi/  («mm«M  4»  pecitio  dklMitpUm  nwftui^.  Rdt. rm lukr.  de qttO) 


iicfc  in  obliptiMimit 


Q 


'  8.  Pavlvs  libroC.adSabinum.  •  •  .'  •  ■.i 

Vodnoniiiic  maritijquifoluendo  non  fic,  alius  muiierifbliiiflet:  nfwM 
iionpoteft:adeo<iebicitme(EBCinulieri. 

•  •  .  cem  pcopontxai^oois  >  &pet  quasii)Ccn(}it  rcus  , 

^LJfg0diimi»e9»    ■  •dormrimtmoueriopfmepe.tanquam  ciu  oaiil  '] 

dcbcarur.dcnii^tic  pcr  tjnas  ciiifa:  ruccuccitur  notf 

RAT.DVB.^icxceptione  pcrpctuaicfauora*  autcmioli  pcrlona:,i|ux  mi rucrit prxcipuum  fy- 

liflitamseft,fipcrerrorcm6Ai(bliMt>i«pcdct4«i  mMtein.vt Papinbnastoquiturin{.(xp/iff#w4i|r|^ 

txtiftttnem  ^o.iun3.l.fi non  ftrttm  16.    'tndd>it«m't>ifi.  dtddmv.ifir.tHttr.Sc  nos  :\plicauimu5ad/.i/I//>r.  at» 

AMm.atquimancusconuentusa&ionerci  vxorif,  quiexce|)cio  hxc  dc  qua  ioquimut,  cx  earumge^'' 

&itididode  dotehcbec  exceprioncm .  &  pcipe*  nectfifrnBmcroeft.neccoimnurttifs.iaiiodospe^ 

tuam&rfauorjbilcm.nc  in  plus  qiiirafaccre  poiHt  titur,ncgJt  debitam  cJTc  dutcm,&:  quiaem  totanw 

«onucniatur Lfiittttiui  it4.ntn  t^mum  xo,  & fiqf.it.fi,  nccptoaide  dicit  aliquid  cilc  indcbirum cx  ea  do« 

drfsiiiii  r.qnam  cxcrptionero  pcrpcrucfflc&.eKCO  ce,qasabipib  tota  prtitar,(cd  tantAn comciuM 

a:  parcc  >  qtiod  nuil  s  ccnipoiis  hnibus,  &  fpatiis  non  dcbcrc  fc  vrgcri  fupia^uamfaccrcpofnif,  fcdl 

«oncluduui  (  Fauocabilcm  veio  ex  eo  quod  Dcp  dcducidcbete  quanturaiatis eftinecgcat»nd^a«  ^ 

caufa  habct  hooorem  ab  Tspte  ciiUVe  hciedibus  nttoiram  fir.vt  tn  iadicaci  eicecariotieczccpinp  h  iC ' 

^lMtum  pcrlbnx  mariti  nepiopcec  neceflitatcm  opponi  poflTit,  qiua  non  impa«iaciadicaci|Pa«t. 

dons  reiiicuendxcog.uttr  egellatelaborarc /. i^rcM-  nec rxcrpcio compcnfationis UMmtiiditi t6.§. \.\nfr, 

dtfnnttunt ly^.tUr^tiLmr. itemcx  co  q  o  i  upponi  ituiiif«iifit.i, LHt^tnmm 41.$. yU.itu'tiduJU.t)i ds* 

^HandoLanqiiepocefttiiecttiHikmp«ftiitcni  con-  ■srjii^^yb.^StejmfriMC^idienimiodicacuiikctf 


tcftatam,  VI  exceptionespcremptoiixi  fr«»/lTi^ris-  contramariiUin?Dcb?rt  i  lum  totam  dotcm  qii^ 

«cm  8.C  dttKCtpt  fcd  cciampoil  lcutemiam  &  inex-  pcr  rci  vxonzactioncni  ..bco  (o:aicpctiiur,  id  v&. 

'Ccndoneiiidicati/.N(^iw4i.$.*i^.i*)^.drrffniir.  rbnonncgununcus/cdaithabeceiepriuilcgiLtm^ 

adco  vt  exca  caufa  ctiam  doli  cxceptio  detur  /,«  ne  fupriquim  f..ccr(.  puflir  conneniatur.  Polliinc 

dtuttfoi-j.  S  vU.ftlut.mttTttn.dc  qua  ncmodubitac  autemhxc  duo  linuii  it^tc/.  qkodfim4rttm\.  'ttifr.  d$ 

qnin fit peypctiu/ pni y^.wkJt dtliiimH utttpt,  Er-  pKUH.tm^bt:  Ncccantumdcbcturnmlicritocadof. 


gi  daiidacftcondiiflio  indebiri  marico,  quicotam  fcd  Sc  tota  peti  potcil,  rcc  foiu  n  obliyatio  (iibeft, 

dotem  (uiuit»&fuptaquamfaccre pocucnt,&con-  fcdctiamacho  daturpro  foliJa Uocc ,  lcdqux  re- 

ftqaefnbKci <pioqocqoi(blidain  dotem  (oluit  ma-  manct  incflicax .  quacenus  faccre  maritus  iion  pc^ 

riii  nomincciim  mantusiolucndo  non  clTct.  Ne  tcft.  idq  jc  cft  quud  Paulu-.  liFc  fcribit  .fccundunj 

ooecnim  dcteriorc  condicjonc  clk-  dcbct  is ,  qui  vu]g.uc(w  editioiicm idet quu  dtbuumtftmulteri  me« 

^  masilo ^ilN^ >  quibi  marirus  ipic ,  pcdartim  bosquim  Flotcnrix  Mdti  d^um^ttmkM tfuakii 

qu<Sda4iild<biti  condidioncm  pertinct.    Nam  uis&  illa  bonum  fciif  iin  iiabrac.  Adc6autcmve* 

qwPN^iBpCXfima  manti,qui  doiein  rcddercdcbuit  rumcit,dotcmcotamdcberin.ulic(i  a  inaritOtCCtui 

In^^um&ifle cicditur,qnSco magis  ndebicttm  qui  non ficlblaendo  > vcisquo<|uc  qui  bonisoe^^ 

'Tlderidcbetinperfona  exrranci  qui  (olLiir  niacti  cx  bcncficio  Icgis  IuIi3r,nunidco  lit  libci'a;uj,quo« 

•ominc2  Nec  feredum cft  quod  iiattoius  poft Ac>  minus  £iAus  locuplotiot  poflic  cxigi  in  iblidutn,^ 

cotfiii  nofttum.qai vidcCiiTiacm  Henrtde  it^ioiulec  fird  caDtAm  habec  incertm  czccpdonem  ne  conue» 

Cicepnonem  haoc  nonpcrpctuamcnc,  fedtem-  niri&condcmnari  poHic/.i.  C  iptihm.ttd.ftfi.S  vU» 

perafcm.Ideo,inqaic,qiMdpfsrumcudumAr,  Ai-  Ii^Jrr^p/iMr.Quis  cci^o  iam  miretur  condidlione 

curumaliquancHtdinitem  eam  quinnncioopsfic  indcbitinonpoflctepeti,quod  debitum folutun» 

8c  (.'genut  trg  Ltura  4  .f  dtfititntmm  u.fr,  dt  m»Mr  &  dl  \  Dkbititto , ioquam .  Sc  naturalicer  &  ciuiliccr* 

honerJ  fi dtfan&m  C3.Cufr6wr.riilc/.£ifi enim  bcnc  ^e  ciim  veio  nec  amaiico^flicindebiti  condiiSiiioex 

iiiisciuibus fempetfpecacddlislcgiflatorjcu.ai ca-  .haccaufacxerceri,vclcnptumeft in/./rf.mulco rair 

itenqocriinas,  an cxcepaoalH)t»pcipccualic»aa  nut  potcric ab  extfanco  qui  foluit  nomine  mactc^ .* 

Ccmpuralis,n6;.im  adexccptionisnuccriamrrfpi-  quique  priailcgium  nulluai  habcr ,  nc  infoliduitt' 

cinnis  qu;  q;:otiescx  fado/uiutopcndet,dciicc(e  conueiiiatut,quod  ncc  maiici  iidciuirorcshabco^ 

iu.\\i  ^ucell.quainadiusoppooendcexceutionis, '  quia  pcrlonx  priuilcgium  illudcfl,.t  diximuttlioik, 

quodper  fcfeinpcrcrt  pcipccntim  ,  nrfi  vcl  lcx,  vcl  caii!ar  l.exicptitnts    n  fr.  dttxupi  L  ttfifidaujfar  z^.df 

conuentiofaciattcmporale ,  vc  cctncre  cftio  cxcc-  rt  tud.nviii  iicc  marici  iietcs  §.uttufd.t<^.  q-  l,ftq.  ^dL 

ptionibus  non  iiumerarz  pecunic,  &  padU  de non  fiWi^iioiiii^iHf.  qaamuiscrguUiicer  exccptionet 

pctcndoadtempujJ /pMr*      ''^^  '"A-^"'*'^-'*^'/''-  omncs  ,  qnx  r  o  competunc ,  Hd-:tilIo;i  quoque 

^TttM  dmtrf.ttmpt».pTtfittpt.p^.G.hx  dcmum  cx-  cotuj^utic  cciam  in^ito.tco  L»m>.titK(tpn»utti9.tt4m 

«rpooncs  ^nfiifaftM. huotiiiff»  «tindi^oam  Idfmni  ad easfolatj|^Mjoci«qukxei ooh^i^,^^'' 

t«J.J,J»i«^«4M.a».— t  afcfiwK               Ar  aM»iMK_  •  HiSSliKlfilllcdXtMMMnttV 
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NAm  &  maritus/i,cum  faccre  nihilpoffit  %  dotem  foluerit  »a  rAgfi  fflj. 
vc  repeteie  Aon  poiCu 

^  lifmijWttlllllMf,  •  tfnnrmnbinocaiiret.Tcm^i.i»fr»i.aaoa&B«n».* 

»  .liMbcnifcttdt.QlodciDimBftaritusfaccrcnonpo* 

It AT«ttYfe*flc1>tellk.MaelB<Bftt qiMialegen  nft^deAMtlidain  «ftexindicio  de  dQfcUue cetca* 

Slcedentem ,  nifi  qaod  in  petfenk  nurirf  maior  Ciie  incerta  qaanritas  dotij  nominedebeatMr  \$t  - 

binndi  caufa  eft,  proptetpriaileg^  per.onak  non  «lau^  ex  ccttt  ^iantrtite  qaa  m  m  aritu  s  noft 

^UDdlMber,iM;6pri qaim fatere  poteft» cofnicni-  Mfnio<fie}odedot*dlebeat, (edei  flipulacionc no- 

TipolGcvr^ximediximus.adco  vc  Ci  maritusplus  uandi  animointetpofitasTaxationis  cnim  locbhft* 

(ex  doM  coiftituerit.qaiin  feccrc  poterat,  tenearur  benda  eft  quamitas  ilh.qax  per  ftipulationetn  no» 

iqtiidein  in  Ibltdimi  »quia  debinmi  ooaftirait .  ta-  uandiaa^m  inccrpodcacihExeoauteraquddiant 

men  non  ni(i  in  quintvun&cere  poteric>Condem-  taxaram  cft  deduci  poftea  nihil  potcft  lJiMi9^M.f^ 

jJaridcbcat/.;.inj>.&^««.f»»/fif.Curer|onocebic  i.  dtl/gdt.i.  decuinsrcntentit&rediooefcripfitflas 

naiico foluillc  cui  non  nocctconftituinc?Cum  ea-  hh.y.LonitH.uif,i.  Atcum  folucio  dotisin  folidum 

dem  rolcat  c^k  racio  promiffionis  &  rotutionis  U  fadacft,  naUuseseepcionilo€!bsidinquitur,qaia 

rlr.C.tdUg.fdlad.  Scdrclpondendum  dl.  longc  mi-  ncc  a<aio  vl!a  fupcrcft.qujc  exerccripo/fit,  nccrut- 

nuicireptomutere,  qnimfolucrc  ,&quamais«-  /us  condidboniindcbiti,akmd^ttumfiieric  to^ 

'  qi}^eonipetaitndcbit^promifrionis.atqneindebi-  tomqnod  ibla{Omcft,fweift«)ileinitbitrionijttiif 

Ijsiblucionis  condidlio,/.i.i-7pjn.tn/r.T'f  ^»-'*  Idta»  fut> rcnunci vc  priuilc?,ro,  c]uomodo&  alius  qaili- 

BMsn  co  cafu  ptocedeiccicdcndumcft,  quoaducc-  bct potelll.ftiudex(mumMMt»i^i^ifr.dimM9r.lMth 

4Bt  dbligationcm  &  promifllioncm  nulJa  poflit  dt-  C  JtfM.  Non  igitur  bont i^pef  cft  aequiparalio 

tiexceptio*:quodinpropofitocarunoneuenic,cilm  momifllionis  &  Iblutionij  ,nifi  ciim  etndcm  Yitu 

nidiiwAit  tftioncm  de  confticnn  pecanit  etadem  iubctpromiflio  «oiaibkttio  Catieet ,  yt  tc  adtio- 

cxcepiionemhtbtninblittttrintt,  qutmhabeiee  nemdbdote penmac»  qnbd  ficrinon poteft ,  niit 

tomttaAioncmdc  dote,vCDOii  niiiinquantum  pcr  fli,>ulationcm  ,  non  ef  am  pct  conftitUtatn 

£iccfe poftir,  &  cnnueniatlirde'«ondemiiecoi,ncc  quod ficftndopaOo  ^Mt^ttut*  infHt.  dt taitH.  8c 
fot^a  fitnpliciterpecttniim,iinamexdotedfc«v  pnMeret  ntinnun  ptioiis iUius  adionis  de  dotet 

}  fcdmiiiconftitucrit.vt  in d.l.i.  (ed  etfi  pcr  ftipulatio^  qnod  eo  aotiin»<tltf  eoeftic,  quo  ilipulatio  non 

nem  cam  proraiferit ,  poftcriorifortadlls  mactcot  vt  taoti^m  houandi  animo  intcrpofita  fit ,  fcd  ctiam 

in  Ififrm  iuififr.filMt.tii4trim.aaim\iis  ea  promiiEo  cxpreft»  cena  quat^titate ,  vt  diximos,  &  ua  Batto* 

noa  finenontiio&eiieri  pomt/.  dattm  i fMni$.it  lutfqiioqtteconchidit,iunge/.i.iif/f.^^.<M^. 

sirrufff.namfiuc  nouandi  animo,/iac  citra  nouatio-  a  Si  tumfdttrtnihilfoftt ,  dctem fttutrtt.  Atqut  dl* 

ncmraaritU5idpromi(erit,quodcxdocedcbcc.noa  cat  aliqim , funtifta  concradidoria,  mtritumnihil 

tfiud  proraifillc  intclligitur,  quam  quod  cameHe*  faccrcpofle,&  tamendotcm  totamfbluMe^^be* 

dcber ,  vt  bcnc  tra^tat  Birtolus ,  efFcdu  aittem  nc  rcfpondet  Accurfios »  &  clarius  Bartolu) ,  noit 

idteldcbecrupiaquamfacere  podicpro^tcrcxcc-  potuiile  maricum  hocfaccrctideft ,  toiam  doienl 

pliMl(te«MUftlUMLPlaD£finouaiutianiinocec-  rnlm>w»  JoJn  Ain»<yiw»,flhf  frf^ffp  timBnjiflirt||[^ 

friwi  ^[iiiiiiifi""ff  r''***^?^^*!***  t^fi^^T^^ff**-  nnm  temtncte  mtlttiiie. 


10.  Pa  VLVs  lilfco  7^  Seblnttn* 

"JU  Jact&dihiJU»i9idc^  dcbitor  9(l»vt  ante  Jiem  fotutum  lepetere  ikod  pbflit2 

Mri  qtticqttampoffic  i.fniw(4i».42././i^  frMte  iit;»' 

JliUmSmMltrfJ^         *  Vi.fciMrMil«f.iiif|p.Vndecftquodquiperittni» 

dicm  cadat  caufa  lanqaampIuspetCBStcmpOfc  iii« 

llAT.DTt.Cum  dc  indcbiti  condidionequeti-  fpci^a  iurisvctecisnuione  h.fiqnmi^  Itfbtkit 

iMtpinMA  eil,deb<ri  quid  ipfo  iure  fi  peri  no»  po^  Mnk    qtti  iblttltanie  diem  pliu  prsftafe  didcait^ 

fiT.ade6  vt  ncquc  fufliciatadioncraipfi)  iurecom-  quamdebelt/.«»»^ai  \%.*Uksl.  uuoknusirrfr.Miimii 

|Ciece»ficampcaccocfic  denegaturus»  cniuscftt-  i^.  QuidnicrgoiMbettGoodi^nemmdebic^ 

lHoaetomnceveldaieTeldenegare.namtfrdeMH  ttnquam  quiplosdebilodcdeticl  VtinlfeiiwM 

iMofiifficeiecquidcfte  dcbiium  iurc  prztoriot  ^«fM^al^S^riiMwfnjfw.frM/t'.  Dic.Qupditf 

^mtris  iore  cinili  cftct  onmino  indcbitum,  vt  di-  diem  ccttaro  debetdr  lio^t  peti  nonduu^pomt,  at-« 

zimasadi.airc««Mt»$>/if|pr.l»cllr.  Atquiqoodia  mmen iamdebetut,&icadebetur,vtcetciimfitfi>* 

dicmdebetnrjic^iplo  iure  tnte  diera  quoquc  de-  te  die  idneBl|Btc,vt  peri  poffit ,  quia  diem  ▼enav* 

bearar,pcd  tamcn  nondum  potcft,  quia  eeflit  qai-  ram  eflecetramcft.  In  c6que  diftett  \  ccteris»  qnil 

demdiesabinirio,fcd  nondum  rcnit  l udtrl  ditM  itidebcnturtL./jiure,vt  pcri nunqtkam  poiSnc.Ec* 

jAil1witj%eif  11111'iinii  Ilniim  inpiii  iilfil  go fiinreQmioloaturnonpoteftrepcri,quiapocii| 

"**"Juni  promiflbrilibcrum reiinqui intcHigirur/j  antcdiemlbhlilic^t  pcti  non  poffit/.fwriniiior  ij/ij 

^tnsjoMftlBtAdcb  vtnon  nifiprztcritisom-  S^sthltiUdittrbjU^^iititil.lJhPi^u^ii.  §.iHterinJ 

piitibtteieMpqds^ttodfojdfioaidiftOT  fKmtililtltihir^'**'^  Zli 
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tnmtempiumedium  ad folttencium ,  ii non podit  fklMHkimim7$Jt(»iiM.&  dmonjlr.fcdi 

interim  tohcrc  d.  t.  quoi ttrta ,  &  potcft  ipfins  pro-  contradLbas  d.  l.ftipuUti$ i/?^  }S.  § .  witr  inctrtMm  - 

HMiTnrh  valdc  intctcflc ,  vt  liccatci non  cxpcdata  ftrhjMg.  Qnod  aucem  fub  condicionc  det 

<ljcftiiCim  foluctc,  lciUcc(V(iancocitiusliDcrctre  noniblumpcTi  nobpotcA  ,  antequim  cof 

•bobltgatione ,  atqueitafiaclocupletior  IJpupiUi  exntcrit,&d[ncque  dcberur,neiMniiallter 

66m fin.de fclM.nimCi  tcrapusadic(!iumcflcr,crc-  ^./.(liire  (iiffM.tdeoqiicroIutumtepetitnr 

dicotisgtatianon  dcbitoris  ,  quod mterdum  fit,  cimi6^ftq.l.quipremilit^i.infr,b«ciit.n.ficoadi- 

noneflct  petmitfendumdebitorijVtiinceccmpuf  ciolitoniaimodo  exticura  ,  qux  ncc condidoflis 

foliierct  inuito  ctcditoii  d.l.tum qut  i^.dt*nn.  lc^ut  l.  nomen  meretur  t  quhl fi  iS. tad.lfipuptUiu  9.$.  fKfjSrl 

fiimf4tmlisnn^S'Dtuit.del^M,id.fiitdrtlt£iuni  43.^.  (tnduttntdtmuMt.  ConJicio  cmm  noneft,auc^« 

ligi^liiiytljiilf  Fiwin»  \  t  JT  Tf twrri  m  «rfr rr -r  if r  frr  f f  tefficoitdicioiitspoC9ftaceJDnonlialM^lu£.eijB 

ii,qui  Rmiiii.if! prhic.dt  vtTb,tblig.  Scd  cumJLbi  potcftcxtftcrc,&  non  cxilbre.fcqux ,  vtnoffril 

tociseracia adicd^um  hiit ,  quod  in  dubio  pt«Iu-  quuntur ,  habet  fc  iudtftcrcutc^ad  cilv  &.  nni  ' 

ine»dttmeft;oondebetinipliusodiam'iecof<^|tt^  UimitifrtfauYf.&fun-p>ttfMr^kxn£t,  Q|_ 

^aodipfiu$fo«orc  conllitutumcft,  vtantetempiu  condicioncsilicipollentctiamcxquiomnirniKfo 

ntJ)iiaoeopetipofIu.Nooereodcibe€h|iiececon-  cxcaiutjecnent, nullaintcr  diero  & concJic^o^^Aj 

didHoftemindroM raiBWSc<wbitnm ipie rolufertr,  ponendaeifiK hacpacce diftermda,(ed tanci^^i^»: 

dcbitiim,inquam,&natura!ircr,&citiilitcr,&c]uoil  tcrdirm  cciMm  &inccrtam,&  inccrc^mdicionea^ 

magis  cft>ex    folutiooc  locuplctior  (aOLUi  lit.  £c  ccita  &  incettam,quia  ficuti  quod  iu dicin  ccltai^/ 

Zia  ratione  hoc  quod  in  diem  debetoct  aote  diem  dcbetur,n  ame  diem  fblacfi  lic ,  ideo  n6  rcpccitct^ 

lui  potcit  ,  cadcm  compenfati  ctiam  antc  dicm  quia  dicm  aliqu.indo  vcntutam  cflc  ccriUmeftyi||^ 

potcA/.^i(0(ii'riKmT.}iij$'.if<r»w^M/4f.^|uianimitiun  neque  quod  i^b  condicionc  ccrta  dcbctur  qu«n 

coropeniatio  vim  foluuonis  obttncc .  Ideo  antem  eeicom  bc  omnimodo  extacuram,  puca  fi  prontiief 

Joquifflar de  dcbttoin  diem  ottKitm.  quia diesin»^  riin  tibi  ccntum  fub ea condidonc^wwrilr ^jptfi^' 

^CTttts  fifif  gnndidonem  non  modoiftteftaiaen-  ^hMfiMfrJtucut*         ,   '  'T^ 

•  ■>-•■■'.■■•■•  ■.       "   '.  •  '.  "■..     '' , 

.  v>.  I  if^'\.u.'tLVLViANTsiibco);.edSabtnum. 

I  is,ciitn  quo  dc  pcculio  a6lum  efl^pcr  impradQiitiam  plus,quam  mpcadiio 
^cIl,ibJlueut.rcpctercnonpotell.  ' 

ter  i  n  debiti  cond  i  Aionc  tcneri  non  poteft',cx  cegn- 

.  if rf  /    ifftm  Jliy tf  hlTepettmAA  tnfr.lmttt.   Ncc  dillingucnduni  cft 

.     .  cum  Accurlio  &  Bartolo,  an  pater  fuo  nominc  Ibl- 

.RAT.oyB.Necpaterexcontradlufilii^milias,  ucrit.autdominus  an  noimnefilijvelfenti,nan| 

nccdominus  ex  coniraifhi  fciui  tcticntur  mfi  a-  nec  li  fuonomiuc  fDhiciit  rcnctcre  porc.f-,  quod 

dapne  dcpcculio  , ac |Mroii|.die  t^uatenus  duntaxat  non  indebitum  dedic  hi  vci6  cum  loquatur  hic 

inueninnun  peculio  terapoce  lei  indican  dx  /.  i .  /.  V I  pia  n  us  dc  co  qui  (blnlc ,  cftm  eilec  eonoenras  a- 

qutfitum lo.Ufiquittum fili(fdmilih^^.& pM(!.  infi. de  iftiohc  dc pcculio ,  importunum cft  &  impc! ; incfw 

M(ai.Jniqiimni^/mefletpcrcosquosiu  noilrapo-  crcdcrc  fat^am  cflc  nomine  iilii  vel  ferui  foluuo-* 

'«     t^i*~pus,fie^ebndidonemnoftramdece-  nemabeo,qnifiionomine,1ic^ex  filijvel  kcM 

_         _   idquodinol>isli.ibcntinpecuIiam/.  contratfbu  conucnicbatur.  Vt  taccatn  prxfumci? 

i.C'Mjttwfiv/Mir.  Namncc  qui  cum  iplts  concra-  duro  efte in  d:. bio  quemlibct  foluiflc  luo  nomine 

hunt ,  alindincuenctic  qudm  peculium  quod  ha'  potins  qotlmalienof.4.1!.niflfeie^/|irttiu  ^y.ir.fr.dtfr' 

benc  taoqu-im  prnpriiiin  ip(uru;i>  pattimonium  a  /«f.nccobflatquod  obiiciiintcx/.i.^.Wr. <^/.a.i/j/?, 

ratiOnibus  dominici^fcpai.uum  /.  dtpofiii  ^.f.vlt.  l.  dtfttanMtifiit^  non  obli^artpatiemquiadliione  de 

himjpuuritur  19.  jr.i.iM^  hr.  £rgo  ii  is  cum  quo  dc  pc-  pecolfo  conuentnsconfiiraiciuo  nomine  plus  qoi 

caUoaftumeft,periropfudentiam&crroremfadt  iitinpeculio,ctlmtamen  obligeiut,  (l-edtiftitlMf 

plus  qaim  inpcculio  eft ,  folucrit ,  debct  habcie  nomine filij  vel  fcriii ,  aliud enim  cfl  con ftitncrc  a« 

condi^bonem&repctitionem.Nam&iipater  vel  liicrveptonlittere,aliiidvcr6/bluere,vtdi^imusad 

dominosaAiooe  de  peculio  conuentus  dqt  fide-  iMun&mtakm^^i^r.  Ecquemadmodumnuicicae  . 

iuilbicm,  non  adaliud  fidciuiror  tcncbirur ,  quam  qui  cx  dote  conflitatt  pltts  qiiam  faccrc  poterac 

-  id  quod  iiidicati  tcmporc  in  pcculio  repcriccur /.  uon  ideo  tcncrur  dc  conilituta  pccuniain/olidum 

tim fidtiubttdliquit  y^fidm^. Dec.  Adio  dc  pccu-  h.ttd.tft.Sc  tamen  iifolidumfolueci^fupraquiais 

lio  nafcitur  &  ditur  in  p.itror-n  vcl  dominiHn  cx  f.iccrc'po(rir,nihi!  rcpctitrf-/.«<»»>& njaritus,ncm- 

contiaif^u  liluiamiliasaucictui,  quia  quilqius  cum  pequia  dcbuum  loluit:iia&inptopoficodiccilr 

fi|io6imtliatvclianoconccaliit,habctduosobliga-  dumeft,pa(rcmveldomfnumqttiuionomitiec4i»> 

tosifiliumquidcm  velfcruumin  folidum,ilIum  na-  ftituit,fupraquainfitin  pcculio,nim  ccnextdkodil^* 

,  Bualitcr&ciuiiitcr ,hunc vcrbnacutaliccrcamum  fticucapccumain i4 qu<jdcxccdir,qu;anonpItttfl7 

ijm^finm  ^i/iafaitXiiaiiHvijftiar i}ia/k  Panem-irer&  le  debnic,  necpoteft  obligatio  c.inlliiDti'qu«  qo^ 

vcl  (criuirr.  duntaxatde  pcculio  d  l./jquit  cum filitfd-  nid  .icccfToria  cfV.excrnci  c  principalcm,  fed  tatne|^ 

ini/M«.£rgo  expatte iliius  qui  cum  tiiiofanuhas  vel  fi foiidum  ^iuenc etiam  iuo  nomincnonpode CM 

fstuoCttoconaauuc»  negacinon  poteft  quinlbli-  peteretquianonplusfbliierir,  quam crcdicod d^ 

AnndebitumntjCtiamfupra  quamfitin  pcculio,  heatur,non  cnim  refpiciendumcilqiuuiciB^lieqK 

quamuuexpanepatrisvcldomminihil  debcatuc  foiny,  quomodo  io^icieodum  eft  quaniumde- 

vlcra  peGuliiuii..^nun  igicur  recipicaeditoc  cni  Co-  bettis  iplc  qu^d.cfMailicuic ,  qaocies  fiio  aomiti» 

jidllBii jetoliiMoibk>o  foliiijiif  atfiiBfaff^pgai^  amftiwit  [  ii«fa.ae<|iiodalina  dehet«ijiyyy^^ 
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«litrsfoteft  UM&amif4'*lf'''''i7^fi9-^f*'''*^'*-  ^  obttnnxifl*e,aqiuob%ationeproul^  italibe^ 

JbrJ  fednotntuin  dL^eitiii  ei iaitnamir ,  negue  '«anpoceft»vctatiWQremaneacobligatusdepecu- 

tMiifi  ^qrfc^bam  vetac  pacrem  tcI  dooitntim  tad  ^lio  Itanqaara  pater.iiiA  voluncas  nftatoris  qatitfaie» 

^liAprtidentiam  roluerit,  ezonerare  fiiiam  i  na-  ^ationem  et  legauir , -ad  hanc  quoque  obiigano- 

tara^&  cioili  obligatione  auc  feruamd  nacurali,  «is  ilpcciem  fe  extenderic   Ai  h  quis  alius  pco 

^^dhnpttr  impradMufeam  ^8e erit>itiB  frftHoli^.  fatre  ,  vel  pro  domino  Hdciubeat  ,  non  po<* 

tumcft  ,  vt  Vlpianus  ponitinhaclcge ntm^dcta  reft  cn  ficlfriiino  cxtcndi  vltra  id  quod  confe- 

ttaftaripotcl^  Aliudcftfipaterprohlfofideitole-  qui  crcduor  poiKr  a^one  dc  beculio  ,  cop- 

^/rtfnt.A^MNimiv^'*'^'  '''^'^' Vj?'^  "o"*>kltm  \ia  qa^m  ii  pro  £iro^ilias  vel  lcrao  tpfo  Ijh 

potcft  tpfc  videri  pro  Ceipro  fideiunfiiTc  &  fLio  no-  dci  .ffidccti^i^^Aw.jtAyttfilrgslfa 

«BmCiXigoiplMaitUiiAOflMi^  «i/an     >^if^v»  * 

SI fundi  mci  vrumfru£tum  tibidcdero,  falso exiflimiins  mc eum  tibi  deberi^ 
&  ante,  quamrcpeuin,  ,<lcccflcxim  :  ccmdivUo  cius  ad  hcicdem  «juo^ut 

iWMfum^.^fi^.WtirjcahequeVtaliudfo^^ 

AdlSlfMiiii"  diud«ondicaturl/l«i»/Sitwj»i6  SJ/i*rri«,  vbidi- 

ccmus  r»>fW.  inaidmd  veio  dcca  vfurorruiSum  iiv- 

Adfcrt  Accurfius  duas  hutus legis inrerpretatio-  dcbitc folutum,quiav(usfiuftu$  formalis difrerti 

toes,Ynam,vt  loquatur  dcvfufiudn.quctn  frudiua-  caufali  fola  forma,non  eciara  raateria>ciim  vtcrque 

daiip^  aii)dedencindebiifum,ctkmputaretcum  habcatptomateriacommoduiii&cmblntiientenll 

^^^ere,  &  quem  fmtliuri)  hcrcs  vcIiti>o('irque  fruduum.fcd  diuerratamei>talione:(brmaI!stan- 

|BiMHliceR>tton  qilali  vfmnfiutflum  habirurus  [  ncc  quam  cx  rc  alicna,  caulalis  canqoam  ez propriarfed 

Siod^lietet  fiamMrij  fiic«<)>t  i>i  Vfufhidhi ,  cum  kamen  defendt  oDaWjpoceft  in  fpedehiuus  Irgis 

cob«te»tpcifonx/.}.V  vU.&pdfl.fupr.  :Quib.  tnei  v-  euiti  ipfumfbrmatem  TlumfruAiim ,  qui  indcbtti 

/iii&wM^Sed  vciepccatftuauspC2tcrui  tem^o-  craditus  f  crac  ipcopcierati^ i  &  coniiitutus  pcic 

ris.qi)6dmuhvrusmiAtts,quod  ctiamheRditra-  l»redemiitaf,<lMHljci  ol»ReMifilcm,lrd^tiitihinl 

6fcuarij  liccr  l.qnt  vfumfruSum  li.f.vU.fupr.de vfufru.  caufalis  fiiturus  fit  pehes  heredem ,  ciim  fuerir  el 

{  £ pfutfrulhu  G.infr  dt  vfufr.kgdt.  Alcecam,vt  ioqua-  rcddicus ,  vt  non  iniubtilircr  Banolns katiocinanab 

t^urdc  vfufru&u ,  qucm  proprictmritts  fiindi  in  eo  Cnr  fabnenim  finiittlis  quoqne  ^dbiduscob-» 

fillido  conftitucrit  Si  ttadiderit  quafi  dcbirum,  didpclBt,ficur&:obUpatio,&reruttusaIiaqu«Ii- 

cum  niil  o  iuredcbeietur,&quempropticcari|he-  bett«eraquc  Imiafmodi.quxctiam  iniuieconfi* 

tcs  vciic  conlcqui  nonfbrmalemftd caa&lem.Se(l  1tm^'i.&  i.wfr.dttitpnx.  U.i/tprinc.  itifrJkmtimk 

f>rior inlsrpieutio  verbis  legis  nulio modo conUc-  tririr. Vcniant autcm  in  hanccondidlionem frui^ft 

Jiir  Rcpuqnant  cnim  prima  iIlaJf/)/»ii  mri  vfumfiru-  prxterici & ab  eo  indebic^  pccccpti  cuiciadicUs  in- 

t^iititro,  cum non  poflim  rcdc  fundum  meu  d*bit^fbcntvfusfniAtt£^lSentki.ncmhob  itccef- 

4iiBeret  cuins  habeo  folum  vfumfruduni ,  quin  c  fione,{dfeft^  tant^uamnatutalei  acte/nenesmfb»^ 

contrario  rc<flc  dicinnis  funduni  nolltum  cllv- ,  ct-  lutxindcbit^.vt  in /.im(<|iiri I ^ i^.  Sed  tanquaiA 

iam  cuius fruflus  aUenu* iiiUtittiumm  i^j.it  vtrb.  rcs  ipfa  qux  indcbitfcfolota fuit:ecfienim dimrc  v- 

quia  vfii^fiMdEllM  t'Bmt  emobmentum  rci  fusftUdlus^perceprionefru&uomt^liaViusiruiStti 

contincat.in  iurc  t-imfn  hon  in  parteconfiftit /.  mcriiuri$eft,ftuduuniaurcmr>ercef-oomierifadU 

M*utm  66.^  fund9Uir>{lA.iUM filtm  76.    dminm  dtU-  d  l.fivfwfrii&m  66.  vi  iin.  it  un.  d$t.  ius  ramen  perci» 

.  a.Necrarfttm  te  fiia  Vdftni  qtii^tiam  potcft  iu-  picndorum  fru6htum,&  ip/aproinde  perceprio  eie 

rc /<Tuituiis,quia  ncminires  fja  ^efaxlvt^nuyfup.  lurc  vfusfruftus  pendet ,  ncquc  aliud  cmohimcn- 

fivfmfr.ptt  l.  in  rsc«miMwii6.  lprh*JLfr«L  Ncic ciem-  tum  quara  fruduum  vfusfrudus  continct  d.  ^.d$. 

qoe  cedi  putcft  v&sCliiAas  iam  c«lfikimt  »U|  wiffiw  l.tAmfil6mji6,idegt^.  i.  n&m  vetd  condi^ 

qij^wipfopric rar io /./? vfuifrttilus G6.it iwr.igr  Secun-  indcbiti  ficutSc  cxtcix  cohJiftibnes  omnes  fitic 

Igiww interpretatio  fequeadaeft,  adqUom  du-  &iu;isciu>Iis&  rei petfccutorite , dubitandi caii& 

f^^aditadolJtaadfiinnpoteft,  qliddfiaehanclfr-'  tinllieft.quin^IegednoiiecimtabtthniminMk 

^tei  de vfilfiuAu  formaIicondic<:;;do  intclligis,  ea' t  a<l  licrcdem  cius  cui  com.)Cticrunt  nondu- 

S^em  ponimus  indcbitum  fuilfc  traditum,  cpniUc.  Um  lnfitt.  dt  ptrftt.  & ta^cr^i  dim  in  honorariit 

iSon  poirc  illum  rr.!nfitc  ad  heredem,cjkni  poftlUB  qttoqiie  afKonfbtasitfcftkobcinetc  L  brtuttnhHi  tf. 

rtianj  cohxrcat ,  vt  <iiximus ,  nec  proiiide eius  i»yr.<<«  obbp.C'*^"»!,  Non  cn  m  fiutStuarij  heres.fcd 

lidioncm,  i\  c  dc  vfufrudlu  caufali,vr  Accilr-  proprietari}  babcc  in  hac  lcge  condidUoncm  ad-» 

acelUgit, e^icnict  vt altud  condicatur ,  qiiir^  ttcrntt  fiuftaaMiim  ipfbm Vei  flpDAUtri)  hdredeiiii 

lindebitc  folut  tn  fuit:fohitu$enimfiierttV-  ad  repet^ndos  fruftiis  ,  qiios  ipfc  propiietariusc-  . 

iGixis  formalis ,  &  condicctur  caufalis»  qui  ta-  iu(qoe  hetcspcttfcpiflct/i  indel  itum  vlumfruduni 

a foimali dtifcrt  toto  gcnctc :  farmalis  cnim  non  fo!uilIct ,  quod  fi  idem  i|Ie  qui  vfumfitidutii 

i^AttUi  ioieeonfiftic ,  caufalls  vcr6  neqiip  iridebitUtit  confticuit  Sc  tradi^  |N>fted ,  fcd  non- 

^eft  ncqucin  iurcconfi(lit,fedin  pane:  foi-  dum  ctimpcrtocrrbrcfundumiptumalijvendidt.' 

Iflunqtuun  pcrtinct  ad  doimm4mpioprictatis,  rit.id  clt ,  nudat:iluudi  f raprjetawnf ,  non  eo  rat- 

&xafttl4*itmgrgtHttaittuS.ftpmi»mi'>fi.di  tHis  condidliohis  iusfibi  (uoqueheredi  fdrinebiiii 

\jn*iti*i-  Seddrc  d'nJi  ratio illa  cft.quod  fi-  Non  cnim  videri  ootcrt  :us  illud  vcndidillc  ,  iinocl 

A  eikaouiiaii  vcaLuulolttat^aliiuicpctacA  fibi  competcre  ignoi:ao«c  vulg.  l.  in^tr  datdm  ifi 
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jinritmff.  ufidm.  tsntoque  viU}u  fundum  vcmii-  *  vfiifru,  Att|tte  kk  ad  propofuam  ab  Acctt* 

didreinrrlligtmr.qu^nadandoBtnacpropTie»-  fio  quxftioncin  aKfnioDe  imis  reipondeiiitVB 

«m  in  cmptorcm  uanftulerit,  quamms  al  ud  di-  eft,  non  quomodo  Accpdtltt ipfc  &  Barrolq^p. 

ccndumcflct.rivfusfhiaus  vcrus & itpropxictace  fpondcnt.  Planifipoiieie$po(lcomp«tum(-*- 

icpaiacus  vcnditionis  cempore ,  poAeavneconfiH  fMl  lii^bm  elfe  VeMktonen  limdi ,  ncc 

licmionis  *d  proprietjttemiediicr.Iscnim  quoquc  proprictatis  facbamclfc  mcntionem,condjAioL. 

mnptoncedeied.Ji(niiemttii^Jiimd4kifrMfi/i$,  .Auunei  qui  vfumftudum  indebitd  tfadl^^ 

rf.  Sccuu  vei6  condiftione  remanehn  Tfn4ii>  «»  erie  ,  hetedife iplSas,  redeanm  tuiBlkmmi 

Atti(brnulitpeBetcondicenteiiMifcnifi'fintcoeo  venditioncm  antcccfrcrunc,  non  caecerorhmi.i|Mi 

plenam  proprictatem  habcre  emptor  poteric  per-  fimdi  appcllationc  noq  noda  ,  fed  plen»M|- 

mde  adiproptietanus  fondum  dcdado v(u6udkti  priecas  fcgoificacui:  Ug^fi      i9f  '*»P*A.f6tH 

13.  IotMlibroio.adSabinum.  '  ' 

"  *  '    *  ii  *  '    '  *  ^ 

NAtuialiter  et  iam  feniiis  obligator jcleo  ii  quis  aomiiie  eius  (bloac  tviifk 
inanUini(rus»vd[(vtPomponius  (cribit)ez  peculio  eo,cuius  libenadi^afjjd. 
ftratioaem  habebat:repeti  noQ  potetit.&  ob  id  &  fideiuiTor  pro  feruo  acoe}plBi 
tenefUR&  pignus  pco  codatum  teaebiwr.  &  Ci  fecuus^  qui  peculij  admimlbi. 
tionem  babct,tem  pigooriin  id^^od  debebat»  dcderit :  vtilis  pigaeraricta  telr 
dcndaeft.  • 

LNMtrMittr  15.  '  ^ pignospoffic ci acccdcre  / ftipuUtiu fum  6. ^.ddbt' 

'  Hat.  dvb.  Serui  non  ram  promortals  quam  etficnimnonpotcftfidciuliorin  caufamd-jriorcm 

ftTO  nnUis  habentuc ,  nec  taotum  ciuiii  iurc  U  quod  accipi,potcft  tamcn  cfBcadus  obligari ,  ita  vc  con- 

ittimtfiJ^iMMmM9,  &  LvbMngfdJm,  Sed  ec-  tra  eum  dari  pofltt  aAio ,  qoae  conrra  droitoifem 

iam  iure  prxcorio  Lqui  uft^anW»  10.  ^.ftram itifr  qui  ipfum  dari  nulla  polJcc  d.§.  4dh:'jtri  &  d.  f.fidmffv. 

gtfldtn  ftin.mft  f»ff.  lu  vt  ne  quidcm  extraotdincm  Poteftigiiureciam  pro  lcruo&  pignusaccipi*  &  fi- 

couiputcncur  L  Milkmtdf  j.infr.dd  Ug.  Ctnul.  dtfalf  dehjflbr  cura  (eraus  natmalicet  &  obl^e  8e  fltt> 

^tnanecliabent  caput  in  ciuitate Lyf.  rU.decaftt.  gctur  /  faai  14  infr.dtthlig.^«£ii»M.Cui  confcqueu 

fKWut  crgo  nccdcbcre  feruus  neceidebect pro^riti  cft.  vrit proferuo  naturaiiter  obligato  quis  foluau 

quic.juam  potcft ,  c^m  obligario  omnis^  fit  ucis  vd  iple  manumifrus .  vcl  vc  Pomponios  fcnbit ,  cx 

Tmculum,quo  neccffitate  adftringiroucallciiilistei  pccuiio  cuius  libcram  habctadtmnilkationcm  noa 

folucndc  JecundomdiiitatigaoAi«mnvtliq(h»  pofficcllelocusrepccitioni,  qubnaturahs  obliga. 

i^it  t»  lii$*t-  Ideoque  nec ami  fefno vlb  tuUo  tio , liedtnon  fit  fuflidens  ad  inducendam  a cXio- 

^tflc powi^M""jami«i7-dt»<g«tf-*^» Proindc ncc  fi-  nem,fuftidcnscamcncftadimpcdicndamcon4U 

dciuflor  pro  fcruo  acdpi  poffc  vidctur,  ncc  pignus  ^oncra  Lnttur*lfi  10  ttd.tit.i.l.hdati[f.r  iG.fMsttHth 

prpeodac^mccneri ,  cixm  huiufmodi  dbligariones  HitftdtiuS.L\.f.vU.fapT.quedqu:jqutmT.  Dixi  mIM 

pmii/ibtl^^tOttlSouit ,  qux  fine  aliqua  principalt  tH4numtjfiitmH9t  Pttnpomus  firihit}tXfeaiUt.Sic ei£i 

corfiftere  non  polTunt  l  iiimfrmiif*lit  iji.tad.  tii.  kgcndum  puto.iichrj  ('ici  oncvtl  vccomprehen- 

necpoffit  dutius  obijgan  fidciuftbt  ^uim  ptind-  daniur  duo  cafus  fjuiijus  pou.ilcucniLc,  vtictuns 

pi]i%LGrtKi>i-S'iM(miwiwitiiififJtftdmif  Exfide-  feluacquodnaturaiitcrdcbct. Vclentmlblairfam 

luffione  auccmdcmr adlio  conrra  fidciuflbrcm ,  &  nianimiiilus  dc*  fuo ,  vcl  adhuc  lctuus  cx  pccaiio 

fluidem dui]islii<«difNS it.d'f«jr>C.e«<.cx  pignote  cuius  habcat  iibcr.im  adminilhraiionem  :  vc  vcr6 

Mxttm  hjrpoiiiecarift  iuie  prxtorib  in  pignora  $.trf  manumifTus  fohiat  cx  pcailio  fieri  nnllomodo  po- 

StruwiA  H>/7.(/rrfffi»«i.D£c.NaturahjODligacioineo  tcft,  quiapatcifinnli.is  |>ccu!iuin  lubcie  ncquit, 

diftecctlduiii>qubdcouxftjmatut  cx&domagis  fcdis  tantumquiio  pacris  vci  domini cft poteita- 

mtimexinrk,exeofcilicet  qu^dproiniffiimaU-  ttL9Uimjnpi.CtiJtinofttftm,  Atmutcomiiiu 

dttid  fic  ,  aut  fi  qu.^ndo  cx  iurc  quoqiic  sfliraarc  ficri  iilud  potcft.vr  in  fci  uo  manumillb  adhibenda 

Cftmvclisicx  iure  natutali  &  zquiuce  zllinunda  fitdiftindhoanlibcnmhabeatpcculijadminiftra- 

tAUddmnttm  rmft^m9^.fMUnikinfir.dtftlm.  cionem,n«cne,qn}aHeetfieri  poffit, vcmanumifliis 

Jtei3m  naturadcbcic  dicitur  qucm  iiirr  gcntiura  pcculium  fuum  icrincat ,  nec  ei  peculium  adioie- 

dareoportcr,cuius  fidcm  fecttuiumus/.(«w«M|pto  tunSi"<'<^  nccin  dubioadcinptum  intelligitur.ctim 

184.    ututurn^httitnguUkir,  atqui  nire natiirali  ntanumtffioinier.viiiMfiiftaeft/lt.C.i(^rai/.riMf  ^ 

mwmiiianonetiam  iurcgcncium  iiominesomncs  /iim.Hirr.tamen  fieri  nequit.vtnonhabcac  libccam 

fanr  pares  Sc  xqualcs  d.L  quoddttintt  yScetuata  qusB  adminiftratiooem  is  qui  fa<Slus  iam  fui  iuris  plc- 

(unt  tifti,pciinde  cnpaccs  funtfcfui  ac  doaum'f.fili  num  haberdominiumciiis  pecuni^  quam  habuerac 

bcTtdi  4 ^.dt  i0ndill.&  doMiffir.  Ergo  leruiupennde  antea in  peculio  ,  nunc  habet  in  fuo  pacriiaemQ^ 

ac  dominus  obl-g  iri  &  naturaliter, 6c  quod  magis  mutato  fcilicct&  pcrfonx  &  rci  ibru ,  vt  in  /.<i«i 

el^,ctiam  iuic  naiurali  potcft,  Sc  co  fcnlu  &dcberc  f««  j8iffpritt(».</(/0/«r.quirquis  patcriiimiltac 

&debcriei  poteft,iicctidminuspropn^&abufiu£  miow  eil,  {biusidem  -^— '-rrr  r  ft  1r«lfli1Vii(BP. 

ic  hta;id  f.>i^^m">nTiaR's  quam  ad  ius  ciuilc  appcila-  Linrt  nuttuUtd  ii.  Cod.mdfiddt.  Ec  c]  :oni.nni  longt 

tione  dcbiti  LHtfftrum^t  KfrMfmLAt^ui  natura-  fflioor  dubiurio  cft  in  co  qui  m^iiiumi/fits  fitlmb 

liin  9bligatMMip 6Mk&m^$  n  tcSddaiSat  qood iaAnAilttiiinwdttcc debttktdbi.tt^ |fS* 
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,boratnipfia$^bicrioacpotcftateru.boalfiMflie  ««BWiuflbtfdiwnatpecDliohCirfQtU^ 

'  panif  Ml fttilig*tiopcm agnofccrc  lic^c  non  po-  adnainiftcation£.&  faccrur  nunc  quid£  oon  habccc, 

tuerit  coaentri  cx  anccgcfto,  id  cft  qaedgeflcf  it  aa-  fed  antea  habuilfc»  Sc  idcb  legic  hgbtbMt  nO  babmie 

tc fnanumiffianctn.j.t.].  &paji.C^tifinuuprt fuofdO.  pivtcrea  fupplct  mmmi qoia vidct in  eo qcii maattv 

ftfi wirtiwy fuit anthoritate P6p<i-  nuiTus  foluic ,  nihilrefctte»  andu  eHetiniefDicate» 

iujaddticcrcincocaru,quo  fcruus  anccmanoroii^  habvcficliberapeculijadratniflracioneannon,  fccf 

Honc  vclit  rolucre.Difficilius  cnitn ipfi cft bonam  fi-  Jn  eo  tantdm  qui  adhoc fcruus  foluir.  Qua:  omnia 

«J^a^nofccre  in  prxiudiciil  dominifolu6docxpc-  nci»ononvidccquaraaPauIifenfulibtalicna.Prip. 

Cnlio.qaodveredominicft,  r.'fiUbcracidominus  fcrtimabcoquodnAtim  fcquitur,  fifcruus  quipe- 

pcculij  aiminifttauoncconccfrciit.  Qupcafucx  i-  culij  adminifttaiionc  liabct,  rem  peculiaicdcdctit 

pfiusdorainiwtdnrefelaifleincciiigtiar^aodfoU  pignorlinidquod  debcat  vtilcpignoratidMBideft 

uiivt  fo  na:;]rali  oM:q.irionehbctarcr,qua:fcllicct  quafiScruianam &hypochccnriidc plgnorcperfc- 

pcr raiiiumiflioncno tollicur*vt ncc  aluf  obiigatto-  qugdo rcddcnd.l  cHl  nimira  quoniam  is qui hbeta 

scs,quxRatntal5pr(e(latlon^habenc,  coUiitorper  pecolijadminiftratiunc habaic,etilrero  itlaafiem- 

'capitisdiminutloncm  l.  (af  cll-^A!in:(s  ^.fupr.dt  capir.  rc  patuit,  vtidcm  P.iuliis  noncrratiocinaturiti  I.Ji 

""jr/i/w/.Adcoautc  vctuclt,quoduuimus,letuiipof-  {tnueturit  li.  ^.vlt.cumLftq.qugmpltefdmilmjifmm', 

fce:obligarc&cbligarlnaturaliter,vterdomtnnt  riitfitdti$ffi.Dtfipmji8.  EtlieniiBnonlijttl|<[iiiuit 

'  jpfeobligarlfccuo  (uc  ^viSii.lJitjuoddamifiui  C^jtfr.  qm  dominus  clr,  ahcnirc  autplgnori  d.uc  potcft 

htc  tit.vhi  c'A  tc.\:usekg3ns,auta  quzfiincfa^inon  tttait.C.denbjUttn.  fio  alitnMnd,  Seiausautcm  no  cft 

trircantaddominu  rfiej./.^irifcfrflft.  Neehocafnlo-  dominos,ne tniD  qotdicdni  libeil  habet  peculi[. 

Cflhabeiquod  fcripiucfti«/./»/rfc«79.  Dt  adjuir.her.  aJ.Tiiniilrationcm,  tantundcm  t.imcniuris  habct« 

\tdkKmi\.a.n  f.aitr afrdtrei'&.i»fr.&4tdd.lftquoddt.  quaniumiiclTctdominii*,  quocicslacit  cx  doroi- 

wiAKi.  AccuiitusnoAcrvulgacxledionis  victode-  ni  ▼olantate,  fiarvendit  liae  det  pignori ,  l.2.IJi 

cepcns  valdclaborac,  vt  cxpliccc  quomodo  poflic  fmdam  ).CNl.tl«lir.|. i.  & mJ^C^ruptsn. ddtsfii 

!p^6r £idus  cft,  fi pubcs  faawsfoiuat ,  non  rcpctit. 

/fi§-  1.  Itew  ffiied pupfffiu-  dacflh.Kpartc  lutiiralJs  obligatio  ab  obUgatione 

Hic  J.pcriinctadq^uxlttonem  illam  lai  c  pcrdif-  iuris  tuturalisaut  c«;ntiu,iccmq.obligaiionaiuialit 

fidlem ,  dc  qua iam  latis multa  fctipfimos cx  pro»  qua pupiUus  cotrahit  miitiil pecuniaaccipipdo,tb 

pofito  2<il.ct)itr4',o.fupr.depitc7.& adt.vlt.dem' tiur.  caq-u  t6:r.ilnt  p: omittcndo fiuc perpafl ii fiuepct 

VidcOJtauici^aulushocloconcgarc  Pupillum  q  Jt  ftipi;i.iticiic  vc  plurib^robauiadlcgcsfupradiaas. 
AietiRoriraDftoritate  notuapecaniiacceperit  na       diircnfifio  I  rcccnfiiltos  in  h^c  quqftione.quod 

ttiralitcr  ol)lig.a[i',  nifi  locuplctior  cx  ca  pccunl.i  fa-  alinqui  nccciririo  dirtdu  circr.mihi  pcrfuadcrc  nu-| 

fiusfit.Itacmmplcriqucincerpietu  infciutpcr.it.  quapotui.autdiccductiiccitdifsfiaHc  P.iuliihic3k 

guinenta^  c6frarlo  rcnft,exiUi$Panll  vcrWs  &h-  /clpfo  in  i.l.fipBfiSmit.4il^.fdiii. &?efomuni  quiq. 

%lfietiorfj^mffif\uA\\{i  loci,  L;i.^rfaft.isnoc;!ct,  inl f(q.ifa^f:tr.d.lvU,dtiureiur.  Qnaquaii  folusliic 

alitcr  rcfpofmus  Paulus  fuiUct.ilanda  llilicct  pupil-  $.obitccrciu:,rcfp6dcri  facile  polkt,oihilaUud  hlc 

lo  repetitionc  eius  quoque  pccunix.ona  pubet  fa—  Panltt  dkercquod  etilRafinus  admitteret,piipillii 

doflbloiilecqaaOncc  naturaliterobligaco.  Cui  quifir.crucoris  authoiit.ite  iTiatuu  .cccpi:  &  locu- 

cogrucre  vtdciur ratlo.qux iB/.^.fubilcitur  cx P6-  plctiot  £aau$  cll,  obllgati  iurcctia  naturali,idcoq, 

porio.quod  naturaa:quulit,ncmin8cfialteihitia-  fipuhc»6ftasfoloar,n6repctcrc,  qafaTtfabiidtar 

auralocuplctari.NeCCoimraMohxcpfobarcpof-  in  /./f^M.natur.tid  cfliurenaturx  iqni;  cftncmhic 


finns  in  l.pupiBus  59. De ohltg  a <ja.cum  ncc iuic  natu-  dc  naturalttcr  ficobuga:us.Nd  cnim  valet  scpcr  ar- 

xaliobligati,qucd.'^:dccoqut  finetvitnrisaudteri-  gamcniuic6trarios«fafdlicetcii  In  vtroqucscfu 

tatcftjpttlStipComlfitfcripliicft      'juodpupiHus  41.  odc  ratioloci'ih.^bct,quon)odocerteiurtsrariofiu 

i»/.fc«rir.Ettamcn  ncgari  1:0  1  poieft.qviin  pnpillus  cit  vt  fiucpupillus  locuplctiotfadusfit  fiucnO  fir» 

mutuiipccuniaaccipicdonatui.iiitsrobhgetur.cdq;  fjteri  opoitcat  cffc  iUil obUgatii naturaliter.nec fi 

iiatnraUsobligatiopatiatreteoclonem&  tmpcdiac  •  pubcsfa(3asfoluar,rcpccerevnquapoi1e,nifiqoo«l 

condiSior  c.Siccnim  fcriptu  cfl  md  l.vlt.Df  iureiiir.  ciilocnplciiot  faauseft^maiorratiofuadct,  vt  non 

Umtllidi^f.htrtimtmmfr.QMdaiitiltg«txtid.filU-  tantuDatur.i!itci  obligctur,  fcd  ci  a  ciuilltcr hodic 

ptto  11.«!  iVtlaiAJlStUhuMt  PiMr^liiHWi^fJiiGrit  cx  refcripto  DJui  Pij  l.ftpupm  6.  in  princ^VS^mim 

ttrfjiliquandod£folut.Qa'ir.ima  ctii mutuampccuniS  i^.fupr.denej;"jJ}.l.i.i«prin.i'fiomcd.  Proptcr  quam 

IWccpcritfinctutorisauaotilate/J/«jpili«»JS#r-d<  caufam  tatour,ini3s  permittcJucitpupilio  yCKpc» 

nttpt.QuigThitrjtttp.lfipupi1lm  mMnrhjMghjmfi.  tat.Qaomodo  cntm  pupillo  foluenci  darctor  coaJ 

4tnou4td.ittnumtratunih..^^.dtfQlut.f\}il'a\s  caicxtra-  diiTkio  cotr.--.  qi;c  ctiah  no  f  !  iifTcc  dldaefrccadlio? 

det  de pupillo  qul  mutoa pccuniam acccpit ,n6  dc  IntclUgc,/?  modopubesfiiiuifolu*t,\t  PauUis  hi c  fcri- 

co  qui  per  ftipulacione  promifit.Vndecft qood  c6-  biMioo  quafi  folaciofa^  poft  pubcrratc ficiat pc- 

«iUationis  hicudx  gratia  cogutur  noftri  dicerc  aut  cuniSmagis  dcbita  aut  indcbitam ,  fcd  quia  pcrfo- 

«otiOs  dluinircid,q,fcripcGcftind./Wi/.<^dJ.jawi  nalocomficit  rcpctitionl,vt  fcriptum  cft  io 

pKpiit  & m  hoc  i.de pupillo  no  aUtct iore natoctli oWi  ttrim  19.  mfr.  hte tit.  Camenim  pupillot  nolhini 

2lofiacexmutuo,fiuccxftipulationeqoSfiiaa'  alicnandrfux  pccmi.x  potcftatcm  h.ibcat,  feqr--- 


fit  locap!ctior,rc[hingedu  cflc  ad  cum  cafum,  OttO   tarvtnonpoflii  linctotori$autlioritatcfolaere,ne 
MipiUnsvel infans  adhuc  fit  vel cu  Ipfo  totoceftto   qnidemcimpcciiiMun,  quun  tncQFeanthorefd 
•gl^eric,quod planc  cSmendiiii  ey^tag^  »??'5?» H^^g^f  ulp^f^ftowmtj.  . 


ANTOKII  FABRI  LC,  RATIONALIA 

i^.  FoMPOMiv*  libie  xx.  U,  Sibiiiaaik 

^TAmbociiamraaBqiiumcftyaamiKmoimJteriiRd^ 
i^plcdofcm. 

AdlNMmhK  nttttTMi^.  itin<iweabaIiovrucapuur,ignoratfaai8cfre,neJ 

Regala  hrc  cR  na:urz ,  id  cft  iurJs  naturalisnc  gHgen»  tamcn  valdc  eft  in  rcbus  fui*  conqutrcndis» 

cninemcama^tctius  detrltncnto  fieri  dcberelocu-  in  cuius  potifnmiim  ncgligcntixpoenam  vnicapio 

{Jetiore  /.  twrc  n4tm*io6.itrtptljitr.nec roal^  Ac-  introdudia eft  di3.Tit.lnjiit.de vfuc^^.  magna  poir6 

'  curliuseffchoeetiamexiurcgcntiu.namin  iisrcb.  negiigcntia  culpa  cftlicut  &  lataculpadolus  cft  ^ 

<|nc  ndfumcomuncs  hoininib.cu  brutisanio-iati-  nttffiantgltgtmiAxt€jdtfttbjignifi(.  Qupd  vcibidem 

t»us»(cdfoluhonlDit>.c6(icni6t»nddiniaguicurfus  Bartoluspoft  Dinum  &  Cyoum  tctpoodec  dle 

naturalciiurc  gentium^^/r^jgKferjTrB^/f.if  «r.i/awf  huncrigorcmiurisrcrip"iimin  fpecicproptec  bo- 

^uia ccnienciunc  in  forma,  ctim  vtcumq.clUmeiuc  num  publicum ,  qui ligor  prcfertur hnlc cqaiuii» 

cxtadoneiiacartll  gcntiU  ommb.  c6mniH,ndixi-*  io  gcsere  malco  miaus  pfobari  potell.  Taotam 

tuasidl.omnespopuli9.fupr.diiuJ{a.<^  iur.  Itaq.no  cft  cnimQbciUthocverumuc,  vtpoLiu^  cpniraiigo- 

quccidacaiiodablcidiadiiaciegc.lniif catmqax  rcmiuiis fatcbduront  indiiAam eflc vfucapioucm 

pto  radoiie  hab£t  ias  nacarale  8c  gentifi  dobitandi  cx  rolacqatcate/ed  dnilti  vt  dixioBnt)  non  natnrac 

caurafatisprobabitisnullapoteftoccurrcrc.quam-  lis.  Ri^^or  namquc  iuris  ciLiilisnoQOiinusquain 

liiin6 defint  cafasqai  poffiocobiiciinquib»zqui-  iuiisnaturalisfacic vtid quodooftrum cft ,  trac& 

tnsluKmanifeA2vioiirivideacar,vttovrdcapione  rradalinmfine&ftoooftrononpo/iic  Lidquednt' 

ferqoam  iit»vcalieoc id  dominium acquiratur,8c  flram  \\.dt Ttffil.mA.fi eg»  p. ^.fi minfrMm.l.fiui  iKfr, 

domino  eriplatur  citra  iplius  domini  volonratcm  t&wr.iM.oecalreriper  aitcrum  iniqui  coodlcioin* 

U/jr  i.  &  ftfjffr'  dt  ffMC4f.LtrMdin0i^.%o.C.di  ftrri  dabeat  /.  ntn  debtt  "j ^.dirtgul.  lUT.i^nz  omncs  :u- 

Sedc^mbooo  publicoiicindo^vfacapio  oece  risic^ulzpervfucapiunoTi  v<uuuttir.  Scdrclpicic 

tamdcminia  fcmpct  (intininccrtOtVcfctipdl  cft  Birtolus  ad  vulgarem illam  no!liorLtn  diftindlio- 

lod./.  I.  ac  proin Jc  ex  xquitate  merc  ciaili,  oon cft  i^ctn  de  iuris  rigore  fcripcoj^:  noo  icri|yto,nein  de  - 

•bfurdum  ciuilem  Icgtflttorcmplostiibaereduili  a:quitatcrcripta&nonMfjpta:quamnostoiiesrc* 

rationi&zquitatiiquamnaturalijpropierprimam  fut.mimur.  Eft  igitur  gencralior  &  potentior  fu- 

iilara  Icgcm  duodccim  tabulartj.quz  DuUaprocfus  pradif^a  illa  cegula  Ugit^  qu$d  quitf  quam  ea qus 

«xceptionem  parinir^/Sifaw  p^U  fuprtmd  Ux  tfi0,n»m  pfoponltar  in  Eac  lcge ,  ndn  qnia  fic  cqoioc,  led 

&  naturaK.'!  quoque  ratio  Ipfa  hoc  fuadcr,  vtpotior  quiacfficitnc  ca  quz  ponitur  hoc  loco  Scinaliif 

«Aufa  cflc  debcac  publicc  v tilitatisquim  prJuatz  i.  latn  mulcis  quot  Accarlius hiccoogciii,  habe 'clo* 

ii»viAiirtum.fijidfi».fi^.ndl^.Aqi^Mh.m  tpu  C.  com poflir.  Noncnim aic  Paalas ,  natoracqovm 

r«mmaff.4f /r{4r.Ncquenouam  clt ,  vt  Tquitaspu-  efTc  v:  nc  jjo  cxalicna  :t  locup!etctur,rcdaddic«»»( 

goetc^  cqulute .  vincat  auiem  ilia c|uz  iic  ma.  dluMQ  damn»,  Atqut  dananum  nuiium  e&.quodqri<s 

hklk^feitca^r    firim6uf.qmdvtriinfr.de  furt.  «culpa  (Itafcncit,  qulalibi  ruamqaifqucculpam 

quamquamnccablolutcvcrumcft  .  f  cr  vfucipio-  impnraic  dcbct  non  altcri  l.fj^ium\^<^.dtrtffiljar, 

swmeaepire» vt quis cum  alterias danino Sc  dctri-  Non crgo pugoaoc inulcem hx regulz ,  vc  aiia 

>  iWpBiiiat locupietiot. Efteolm atiacqndcecttffi.  liam dellr^r,  fedfta fnntcorapaiatT.vt  quo  cafu 

mainrisduills  regula  nallisexccptionibus  dcbili-  vnalocum  habet.aliababcrc  non  poflir.Erranti'. 

Kata,qnodqaisexculpafuadamnum  fcniit,  feotice  gicut  qui  putanc  cx  zquitatc  huigs  legis  permtc- 

cumooavideritfirfi/^tfir io;.irr<>jf«/.iiir.Ncinoatt-  tcndom  euectiam  prcdoni,  &  malz  hdci  poflri:. 

temdizeritcarcreculpa  illum ,  qui  tam  ocgl^ens  ibn,  vtezpeolasinalkoaffircra  hiCiM  dcducat,ne 

cft  inrebusfuis  aat  conieruandis  aat  conquirco-  alioquipctitorcx  alicna  iaiflura  loct2plctc:ur.  S'c 

dis,  vtremfuamabaliopoffldcripercantarotcQi-  enimTribonlanus  ratiocinatur,  fub  Paqli  nomi* 

?us  (c  vfucapi patlatar ,  vtlniUnianus  fcribicinitio  ne  ia  lif.  fUoti  ^7.  fufr.  dt  btrti,  ft/it,  cdm  tsmen 

'ituH  dt  Fy»f<r/>.VBdcfir,vtetiamalienationi$no-  ncgari  nonponit,  quin  culpa  m.igoa  fitciux  ,  qoi 

niincvfacapfocontlncatur  l.uUtnttmkii.dtmh»  prudcns    lciccs  inaliecam  rem  irapeodicqaciu 

figmfif.Lfifundum  i6.infr.dt  fund.d»t*l,  Et  ita  beoe  pnHndecqoiascft  dc  fcipfo  coDqucri&  dedam- 

Accurfiusnoftcrhicratlocinatur,  cuilicicBarto-  noqood  ipfcfibi  irrogaiiit  quam  depctitorc  ,  vt 

lusobiikiiacnoneffebonam  hanc  raiioncm,  qaia  noscoatraMeiiQcum,Cuiacium&Tribonianam 

ficri  poffit,vt  is  contra  qocm  vfucapiturcareat  om-  ipfum  dtfpocaoimos  ad  ififf.  Ug.fUmi  &  'm  CMSitafo 

nicnlpa.fi  fott^ios  fuum  &  vrucapicnris  poircnio-  riBfirade  trrir.pra^rnaf.  ncc  vllum  Uncdamnura  fco- 

ncm  ignorauit ,  quo  ctiam  cafu  conltac  vfucapio-  tire  videcur  polieflur  cui  Carograujs  jcinGgnis cul* 

sem  pcoeedereliVfr.Cdrfr#/Eri;pri»;ir{.ifMfp«'. Malto  oalmputaci  poteft,  aocdelcndaomniao  edc ex  li^ 

Camen  pelor  cft  obfei^io,  ctfi  cnim  con  potcl^  VI-  |>df noHdt Wgw^* i* LjmifKit, 
ded  ncgligcDs  in  tebusfuisconfcruandis,  iiiequl 

I                     ^           .    15.  Pavits  libco  lo.adSabfauaD. 

^^debiti  iblutl  m  tuuucalis  (sft.  &  ideb  etiam  qaodtdfblutx  acceA 
J3Bt\  venif  ia  co0di£tionem :  v^ta  pattus ,  qui  et  ancilla  fiatus  Ci^*:  vcl 
cuod  alluuione  acceilit.  immo  &  fi:udus*,quosis,  cuifblummeft^bonafi- 
oepercepit^,  in  condidionem  venient. 

Adl,  ind^lixK,  nacoralcs  ,  id  eft  ez  iarc  natnrali  2ot  gen^ 

'*     ,  tioffl  comparatc.  Omnes  enimfuncinduSz  iu«' 

R  A  T.  p  T  a.  Adionet  oniaca  iiitir  ciniles  hg,  te  duili  aduerfus  pecfidos  iuris  nacuralis  ,  aufi 

Irr^'^^                     («•  AaUcv»:  gauivm iiol«toiot,?K  Tbcopbilin in s^.  Ttt. 


Diciitiji;d  by  Ci( 


DE  CONDICT.  IMDEB.  LIB.  XII.  TIT.  VI. 

«f«  ttlttn.  fcribit,i««a.i.t«m4w;/«»84.  f.i,  nmt»  dt-  i\cm  &  co9diaioncjomoe$,qaarum  quLppc  nulU 
•    btt  dc  rtgul.  tUT.   ConlUnt  liqu.dem  adioncs  ora-   intcr  bonr  fi  Jci  aAioncs  cnumcratur  in  § 

ncs  cx  ccrtis  ic  folcmnibus  fotmulis  Sc  concc-    lnmt.dtMilun.  Ergofcudusineam  venircnon  pof- 
fXion\h\xs\e^hof\iml.u&i.C.dt^mtl.&tmftt.4a.    /unt.quiantt-Utcracontcnatiperccptifunr  multo 
/iWtff.Iusautcmnaturalcnullaiagnorcic  folcmni-    minusqulantcmoram  ,quostamcaomncs'vcnire 
iaics,vtnequciajgcntiam.Arqu  cdA\(X\o  indcbi-    Paulus  luc  fcr.bit,  ctiamcos  qni  bonafide  ac  iuro 
ti  aftio cft , licut  &  cxtcrz  codiaiones omncs  funt    dQminij ab  eoqui  indcbitu m  accepit ,pcrccpti  fue- 
aaioncs.&quldcmperfonalcsqiiibusintendlmus   rinr.ciim  tamc  illi  qui  etiapoftliiccoiitcftata  per- 
aduetfariunidarcnobisopottere^rfpf<if4«w  1«/!«.    ccptlfuot,  vclidco  m.-ixiracrcftitucdi fint,quonli 
</^4(Sie».EtgoindcbiticondiaJociuili«canonni-    niala  fidcpcrccpti  iniclliguntur.fiquideliiis  contc- 
luraUs.DEC.Omnesquidcmaaioncsfuntciuilcs,    ftaiio  fcmper  mali  fidemducit  l.fcdttfii^.  ^.fixntt 
fcd  ro  omnes  ciuilirationc  comparaix :  Sunt  coim   fupr.dtpttit.htrtd.Lfi  litmo  ^yfupr.dtrti  vindu.Scd  &  a- 
quxdara.qua  naturalcm  habcnt  rationcm,id  cft.cx    lia  ncc  mlnus  valida  duhitandi  ratio  ad  imnc  locu 
bono  &«qao  atftlmandam  :  ciufmodi  autcm  cft    cxco  pctlpoteft,  quodfrndus  no  t.imfcroinis  qu* 
condiaio lizc,  vt  &r  icliqutc omncs  /. hit  cnndtailf    foliiu.c pcrcipiuntut  /.  quifiit  15.  §.  i.  injr.dtvfur.Si 
66.infr.b9Ctu.  vbi  ratiorcdditur, quiaidqjodaltc-    proprictatiscaufamncccirariolcquuntur/.c^-rj»  j#- 
riusapudaltctufincC3ufadcpiciicnditijr,JcuoC3rc  utrfoi'i.i.vhiAttttmfupr.dtttivmdic.\t(\a\niicmCo' 
confucuenjnt,qubctumpcitioci,quod  in  fupc-    luiu fuitindcbita , fiudus pcrccpicfi  modo fudum 
riorclcgcfcriptumclUcondiaioncm  hancldcocf-    colucriti5cfcuciit,&:  fcminis  tc  foli  iuic  fuosillos 
fc  indudam ,  qnbd  natura  .irqunm  fir.ncmincm  cu    fecit ,  ncc  cnim  datur  vnqoa c6  jiaio  domino  cxtr.i 
altcriusdamno&ijaufaficfilocuplctierem.  Atq.    cauiim  rci  furtiui,  fcd  ci  fempcr  qui  dominusDon 
ita  bencBattoluslocum  hunccxplicat,  &mclm$    cftcontracuqul  cl\  daminasyl.vlt.fup.vfufrttct.quetH. 
«juam  Accnrfiiis,quiputatidcodicicondiftioncm    ^dm.cxuttt.  Cum  prrcondiaioccm  quamlibctin- 
hanc  naturalcm  ,nonciuilcai ,qu6dinca  vcnianc    tcdac  ador  fibidarioportcrc ,  darcaHtciiihiialiud 
acccffiones  naturalcs  tantiim  non  ciuilcs,  Illacio    fit  qi:am  dominiuttarjsfcrrc  ,  id  porio  tuumfaccrc 
cnim  non  ratio  i'h cft  h-.ims  fcntc^tix,vt  Pa..lii$    ncmo  poirir,q.iou  fui-m  non  fit.  f.ficttaqiie  b^fltt.de 
docet  vcrbisillis  fcqucniibus,  Et  tdto  quod  rtij»lut^e    nnit/uuocl.Mi .tutcm  75.  ^.rli.de  verb.ohUg.  Q^i  crco 
wtfitt,ftriitinc0rtdiatontm.  fi"ipoccft,  vtisq.iiconcii;U.,nchucii.d.biti  fiac. 

a    VtputtpMrtiaqutexMncilIanjtusfie.RAT.DvB.    alfaconucnitiu-,etiam  fruaus  quo$  nonfjliim  pcr- 
Iddemumpcrhic  InJcbiti condiaionc  icpcutur,    ccptionc.fcd  c:iam  iurcdominij  fuos  fccir,aaorl 
quod  indebitum  folutum  fuii.  Dicicur  cnim  foUitl    rtlliruc  c  tcncatur  :•  Df  c.  Aaiones  qufdcm  omnc» 
indcbitic6diaio,vtcxprincipiohuiuslcgisc6aar,    ftrictiiuris,  quibus intcndimus  ad«erfariutn dare 
atquifolutaindcbitcancilla,  non  idco  partus  qui    nobisoporicrc ,  &' qui  idco  condiaionis  .ippcUa-- 
poftfolutioneapBdaccipicnteexc.in.uJscft,foIu-    tloiic  j;L-ncrali  contincmut  ,  dantur  non  domino 
tus  vidcripotcft,  priuscnimcft  vc  in  rcrum  natura   contr.-idomimim,  fcd  non  t.inun  omntj  ciufJcm 
fuciit  ,quim  VI  folai  potuciit  ,Sc  ipfum  rcpctitio-    fuut  gcncrJs  Sc  ccndiaionis:  aliqur  cnim  funl  qui- 
nisnomcnoftendit.priilisncccflariidatu  fuiflc  Id    bus  inxcndimus  aducrfarium  darc  nobistieberc  ii 
<jiJodrcpctitur.Ergopaituscxancilla  poftfolutio-    quod  noftrum  ncquc  cft,  ncq.  vnquam  fuir.vtcum 
»cm  natus  ficutl  nonqiiam  datus fuit.ita  nec  repcri   a^injus c6 Jidione  ccrtl  cx  fti|nil..cionc ,  out  cx  niu- 
jjotcft.DF.c.Hzc cddiaio  naturalis  cft,&  naturalc    tuo  vt  md.Utrti  te»dtciiod,l.z.dt  vfur.l.  i.dtcondict.tri. 
habetxquUaiS  vtproximcdisimus.  Eigoin  ca  vc-    tic.  Alixvcrifunt  pcrquasinicndimus  darinobis 
nircxquueft,  quicquid  folutx  rci naturaliteif ac-    dcbcrcid  quod  nolliu  aliquandofuit  :  cuiufmodl 
ccirit , quiaid  h.ibiturus  fucrat  aaor  fi  indcbiiii  n6    funt  condiaioncs  indcbiti,  &  finc  caula&  ob  tur- 
foluiffci:  scqucenim  apudcum.incillapcpetilfct,    pcmcaufam.Exiis  quib.  pcrfequitnwr  idqaodno- 
atquc  apud  cum  cui  fotuiafuit.  Ergo  cilam  partus    ftrum  nuuquam  fuit ,  non  pofrumus  confcqui  fru- 
ancilla:  in  hanc  condiaionem  vcnict :  quamquara    aus  nlfi  a dic  litis  contrliaca d.l.cumfandus,  qu/a no 
cnlm  non  ert  in  fruau  /.  retutfattqugfiio69.fupr.de    tam  natur.-iUquam  ciuilixquitatcnitutur,necpo- 
yfufir.Unptcudumi^.infr.dtvfttr.  idcoq.afuiaibusin    teftaaordiccre  fc  faiajs  illos  habiturnra  fuiife, 
hac  ipfa  lcgcdiftinguitur,  \t&cinl.i.itifr.dtvfur.l.    nifia  quo  dicpctiit  remfibi  dari,  fi  data  clres  fuifl 
frjettrta  10.  fup.dt  rti  vtndic.  Sc  alibi  pafTim.  Atiamen    fet,  qucmadmodura  in  tei  vindicatione  fi  fuiflct  ci 
acccflionaturaliscft,  perindcacfiuaus.-idem  ergo    icdnuud.l.prttered io.fkpr.dtrtivindf{.  Exaliis  verb 
tft,&  fi  quid  pet alluuloncm  acccfl^crltjqula  alluuio   quibus  eam  rem  pcrfequimur,  qus  aliqu.indo  no- 
quoqueincremcntumnaturalccft,  &  laicns/rfrj»    ftrafuit,  etlamfruauj omnesconrcqulmur  quot-  - 
30.§  4Uuutoinfr.dt*cquir.rtr.domin.  quct  ipoflcflbrccodcmqucdominopercepti  funr, 

b  immo  cfruaus.KAT  dvb.  Fruaui  nqn  vc-    quatcnus  fcilicct  locuplciior  ex  ils  faaui  cft,  vt 
niuntlnaatonib.  ftriaiiurjs  mfi  cx  dic  tantu  litis    moxdlccmuscx  l  finin{ortfmi6.§.lthtTtui  ittfi.  hoc 
contc&.nxl.cuinfiindm-^f.fupr  </<rrir.(r«ijr.q'iiaquale   W.quiaciim  naturalem  habcantaquuatcm.xquif-  ' 
qaideft.cQpctiturtalcdaridcbccd./.i.jnjj-jfeiry;^-.    fimam  eft  rcdirc  rcm  rocScum  fruaib.  quosvtiq.  • 
Peti autcra  res  tunc  intelligitut,cum  litis  contefta-    pcrccpiflcm,5c  habcrcm  hodic,fi  eam  rcm  non  foU 
ifo  fit,  quatpriulqnimfiar.aaor  n6  tam  pctcrcdi-    uiflcm  pcrerrorcrefaai,  autfinc  caufa.autobtur^  ' 
citur.quam  vclle  pcterc/.4iwpiiitf«?/>«i  1yififr.r4t.re   pcmcaulam.EtitaPauluf  idcmnofterdiftinguitiit 
bdber.  Sicut  ncq.in  atbitrariis  fruaus  vcniunt  antc   l.vtdt4mus gtntrdliter  ^i.^.fidatontm  infr.dt  vfur.  iunlt. 
Jitem  coteftatam  d.lprttertA  l.penult.& pdlf.de  rti  vin-    Lquifedtbert  j.f.vltim.Uum  quis  \i.fupr.de  condtR.  C4uf.  " 
dic.  imo nec  in  bonx fi jci  ludiciis  vcniui  t  fi uaus,   d4t.l,  in  fumm4  6y^4i  qut  tr.fr.  bte  fff.lunge  qiix  fcrl-» 
liiGcxdicraora:,ficut&vfurx  lmor4ii.i.viho>idfi-   plimus idd.UMfundui.  Vfurarualiararjo cft,ncr.o. 
elti  l.  vfnrd  \*,^  &  tontrdrt*  57.  &j  ftq  S-penult. tnfr.ie   vcniulin  condiaionc  indcbiti  /.  i.  Cbacttt.  ncmp*  i  > 
ffnr.Unmifioru  yC.inquib.cduf.nv efi mctjf.mwtegr.rt-   qula  non  funt  acccflioncs  natutalcs  ,  fcd  ciuiles, 
/br.Atqui  condiaio  mdtibiu  iUiai  iurit  aaiQ  cft,  ncc  taai  aaturx^uainiutc  pctcipiuntor,  vtPapi- 


ANTONII  FABRI 

«lanujloqalrurln  l.fi  /jtHuix.  fupr.ikrnvvidk.  »bi 

nos  quid  &  qai*e  boc  /ic  explicAutiTHis. 

-  c  Qwi  n  (*i  fti»tum  e/?,  ftrctfit.  R  A  T. 

4)  V  ■.  iJon*  fi  ki  pofltflnjr  qoillbet  facit  fruftuj 
(aos  [o\i  pcrccptione  interlm  Lbvtt  fidti  48.  infr.i* 
tuquir.nr.imin.id  cH,  qoandiufundus  eui6lus  ooti 
elt  t.^fut  fi-stiyh  vU.i>fr.dtffitr,{(andocQim  euido 
certum  eufmdusadh  jccxrantcj.ideft,  nondum 
confun^pcoSifineijue  vfocapti  fint,vcnire  in  reftitn- 
tioncmofticioiudHi<  LttrlMm  2t.C.dtrti  vindU.SC 
apud  liiiWn.Tit.dte^.iudu.)  Abroiat^  veib  acquiii 
bovz  ^idcl^iTcfTon  citirqac  lucro  c«defe  fccuia 
poftiroduni  h  le  confutnptioae  Hue  vrucapioncl. 
^.ptfiUtfm  fMfr.fin.rtgund.i,^.%,Uiu  infrM  vfntdp. 
Idroquc  dicimus  boos  fidei  poiTefrorcm  qnemU- 
l>etin  pcrcipJcndisfru(ft!bas,vclucdoniin(loco  rf- 
ft  d.  Lbim  fidd  ,  adeoqae  plus  iuiis  habcrc  qo^tn 
fra£tuarium,  ciimfiancbonx  fidci  poAeirorisda- 
tim  atqce  feparaci  font^  folo ,  fruftaatij  veronoQ 
aiiterqu^m  ii  autipfe  auc  alius  Ipfius  nomine  cos 
perrepecic  Lfi  frulliurm  wufftm  1  'yf*fr.  quib.  rtud,  vfm  - 
fruSi.Mmitt.  Atquin  Is  cui  tyndus  per  ccrorem  facti 
indcbitc  foluciis  t(i  plus  qu^m  bonz  iidcl  poiTclfor 
ell,..u  )>  ilr  etiam  dominus  Ergo  fcudusq  losbona 
'fide  pcrcepi.',  nuliomodoicibcuercperhancinde- 
iiticondiiifoncrndrbct.prxrrrtim  vcrbfi  cojcon- 
/umpfciii.  Non  addo ,  vtl  r/wtf/xrir.q-iia  vfucapcrc 
f^emo  poccil  idquodiam  luumeil.ci^m  idquod 
jam  rrctiir  c(\  magls  mcum  ficri  non  poflit  §./ff  itd- 
^uclnfln.dtMSicn.  Qj^muis  implecocemporeqLO 
pcilici  vtiicapiu  pocuiflct,  abfuTdum  videturpof- 
len<ircm  id  minusiuits  h  -  bcre,  quoJ  fuericiam 
<loiiMnus,&qui^m  hihirurus  cffct  lidominus  oon 
f  tiflirr  /  in  htUo  i.i  fiijuii  f.rHmnihfr.decMpt.&ftfi- 
2iiM.I  inii!  ^  »cr6  quiii  hoc  cll  dicerc,^a«  *,  cutflutu 
^shtrufdtfmtfxt.  Q^uafi  poflicmaljc  Hdcipoiieiroc 
dlcqoi  a  jomino  emit  ,adc6']tieqai  doitiinusiplc 
eil : atqui hoc  i  cgat  Iuli«nus in  Lfi quu tum  ftirtt  S. 
iMfr.frotmpt.  Ergo  frudra  e(l  dillingucrr  cum  Ac- 
cur^i>  &  Barmlo ,  an  bona  fi  Jc  an  mala  is  cai  indc- 
bicu  folatu  cil,fiu6lus  pcrceperic,  tatfi  abed,  vc  vc- 
rGcffepoilic,  quod  Accurftushic  tuaefruduufir- 
til  facerceCqai  indcbitu  fcicnsaccipit  ex  /  quonitm 
j%.iifr.dtcoHdiii  fiirt.(<]a^  ledringeda  omninoeil  ad 
cum  cafum,quo  dominiu  pccuni^  indcbitc  nd  po« 
tut^ric  transfcrri  in  accipien:c,vt  ibi  diccmus )  Re- 
^c  in  hoc  ^Bartolo  reprchcrasiquiareifux  furtu 
facecc  rcmo  potcft.  S.i.lnfltt.dlohltgquttxdtliB. 
Dec,  Q2'  c6  iicitfunduindcbiiii qiic  pcr  fadlicr- 
torcm  foiuiCiilludipfamdominiij  rcpccitqnod  h»- 
bcbatant^q-ilmfblucret ,  &  quodfcmpcrhabair 
fcc,(i  pcrerrorcfai^li  n6ioluiiret,codcmq.doraini) 
lurcfrudus  pcrccpilTet,non  ille  cni  fundus  rolutus 
c{l,qtTia  necdoiBinusnccborac  fidci  pr.flcffor  fa- 
Aas  faiirccfi  nu  ci  folacum  fuilfcc pec  crror6. Ergo 
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quz  ratio  xquitacis  inducic  codidioncfandi,  t%i% 
quoqj  dacaiufamrcftltuendorumfru^aum,&  a- 
iMcum  haiufmodi  acccirionuin  oacuraliua  quae 
fiindo  fua  fpootc  acccflirrimt.  Ncc  ms  dominii 
plus  qukm  bona  iides  cius  cui  cudtcicucpotcft  cfle 
inipedimcco,quonia  aliud  eft  dc  acquiiicior.r,  aliad 
▼cro  dclucroftuduii  craftirc  i.§.pofilittm,  cdm 
Inpropofico  caufarcftitucuorum  frudauftGtan* 
tiquior  caufa  eorundcm  acquireodocum,  noneft 
micura  potiocem  cdl*  caufam  vccerisdomini  quaa> 
noui,&c5diceati$qu^mciu5Cujc6Ji«yur,pctiade 
In  frodib.qukm  in  dominio,vc  ita  cauiiim  ucvnii.  ij 
frafiuii  quoq.caufa  fempcr  fequatur ,  vt  in  dubica^ 
di  racione  dixlmus  ad  vei  (ic.  prt  ce Jenic  ex  /.  <jr  nt 
tHutrfo  J5.$.  i.fitpr.  dt  rti  pindic.Sic  dicimu;,  Si  minoc 
auc  alius  quilibec  qai  in  imcgiu rcflicui poteA.  fu« 
dum  fcndideWt,detndeinince^curc/licacas&c,fhu 
^us  ei  omncsrcllicucndos  elle,  ex  naiura  rcUicu- 
cionistn  inCcgr/i,qucomniarcponic  in  priorem  X 
priftlnam  Racura  Lqutd/i  mintr  14.$.  rtflitutto  /  ptiti 
x7.Sfiptcuni4mfupr.it  minor.Lvnic.Cjdtrtput.qui  fiunt 
'miudtcinmtgr.rifiit,  In  quo  ecranc  pleriqncmier-' 
precum  antelignani  pragmaticoru  iKjftroiQ ,  exinj> 
mantescmptoic.quiabonac  fidei  poflKrot  cfl,  quo- 
Dfqtie  pctita  fiticlUcatio,  n6a!iof  frudlasrcilituc- 
le  copclU,  quam  quot  cx  dic  litit  conredjtsr  prer- 
cepcrit,  c^uafi  exindc  malc  (idei  pofTciror  fadust 
quod  ccrtc  no  ita  cfl.Omncscnim  frudut  reilicuc* 
re  dcbcc  nd  racione  malx  fitiei,  qaac  ante  litem  co.. 
tellacam nec vlla  cil,  ncc cflc  poteQ,  fed  vi  &  potC" 
Aate  «dionisicaius  natura  ita  ferc,vc  fruiShiuro  om> 
nium  rcfticucione fecum ccahac,  liueiniocegru  rc'> 
Aicutio  fic.fiue  codiditto  indebici,  auc  aliacondidio 
eiusrei  quxaLiquando  fiicritmca.  Sic  enimidcm 
Paulus  nofter  didinguit  in  l.rjdMniMr  }8.^^  *Sitmm 
itifr.  dt  vfur.  Ncmpo  qu'a  non  eadcm  fubeft  ratio,' 
auc  1  quicas  rcftituendorum  fru6^aam  eius  tei,  q^is 
Dumquam  fuitaftoris,  vt  ii  condidto  ccrciexfti- 
pulauone  exeiceaiur  dlciimfundm  3  i.fupr.dt  rtb.cre-4 
ditJ.Li.dt vfur.  neque diiHoguimus an po0eirorta- 
to  cemporcfrudliitrefticuendos  poflederir,quantii 
ad  bonorum  mobilium  vfucapionem  compleodam 
DecciTarium  eft ,  cum  repctancuc  poteftatc,  vc  dixi, 
pcrfonaiitadHonis,  quxvfucapionenuila  excludi- 
tur.Cxceriim  quod  dicimasorones  frud^us  in  con- 
didiioncm  indebici  vcnire ,  iic  iotcUigcndum  eft,  vt 
eatenus  duntaxac  venianc  quatcnus  poilctfor  ex  iit 
locuptccior  fifkas  cft  Lfi  ntn forttm  26. §.libtrtu(  irrfr. 
bec rtr.Item  deduda  impcnfa  qox  ad  itu£t\xs  perci^ 
piendos  neccflaria  eft /.iii  fumms  65.$.«  qui  mdibitum 
infr.  Locuplctior  autem  cx  frudibujpcrccptis  fi- 
dbus  etTe  pofrcfroriDtclligitur,  quotiestancundcni 
dc  fuo  fuerat  ^gaturu.^,  vt  bcn^  hic  ootat  AccAr- 
{iascxLfedttfi  Itxei^.f  queddutem'(^S,4d(ifup.  debt- 
rtd.petu.&l.inpupiUt  ^jMfrJtftlut. 


I  f  Scd&(inummialicnidatifint,condit5lioconipetct,vtvel pofleflioco- 
rumrcddatur.  qucmadmodum  &  fifalso»  cxiftimanspoffeffioncmmc  tibide« 
berc  alicuius  rei  libi  tradidiflem ,  condicercm.  Scd  &  Ci  pofleflioncm  tuam £c- 
ciflcm  ^ita  vc  iibi  pcr  longi  temporis  prxfcriptioncm  auocarinon  poflit:  ctiam 
ficrc^c  tccumperindcbiticondidionemagcrcm. 

/tuntfnt.  qui  dominium  habult,&isdemi}m  condiSionecci 

Rat.dv  b.  QuiaHciiovnumraos  foluit,  non  nctur,quidarcpoceft,idcft,dominiu  ciisferrc  §.)fe 
transfcrr  doT.inium.idcoqtic  -cc  libcratnt  Ifi tilitni  itdqut Infiit  dt  d&itnjuna.Lviri  duttm  75.  vlt.dt  vtrh.. 
7Unfr.dtf^tHulidmu^7.^  t  mdndJt.  Ergoi.oripo-  ciltgdt.  Dtc.  Condidionisnomcn  per  fenihilnifi 
teftcoQdiccrc,  quia  ic  dcmiim  condicwc  poccll,    igpeiitioneiignificaiclusquod uaslatufuiciiialiii» 

tiaai< 
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transfcrri  aDtem  poceft  ali  iu.indo  dominlum  cam  non  eft.vt  bt  lis  patcit  ro  liAio,f]a^n  i iterdi£tun», 

polTcfdonc ,  iliqoando  po/lcffio  (i  c  dominio,  (iac  cO  cx  taclo  noftio  na.crmir.  Sic  &  .  od  (ftio  tr<tica- 

abinicioid  ad  im  Ut  vi  donuniu.V/  cum  polfcffio-  ria  datur  ad  poncflitirc  t.i  njr  d((0'idicl.triiu.  &•  pi. 

i:c,  fiucvt  folapt  (Ic  fiotrarisfcticcurlidominium  %nor?.mhl.firtm(),^.uquoqucdepig-i$TMl.tun&  ifii» 

CumpolicOTioncindcbicctranllacumfit  .condidio  iirt*^jn[r.hiK  tU.  quamta-i  en  hu^c  p.'.  ppor.ii  Ac- 

indcbitidaiida  cft.^d  rcpccendum  cum  potTcnione  curfius  qnafi  contrariam  ,qu6d  in  ci  fci  ipcum  fit, 8 

dominium.quodficuti  vix transfcrtut  «ine  po/fcf-  is  qui  in  alicn.i  area  as  lificauit, po(Teiii<  ncin  ip,e 

fionc.exccptis  quibufdam  cifibus,  de  quibusln  l.  t.  tradiJctir,condidioncm  c  ^m  noji  htbc  c.qu  ,i  nl- 

Cri.y5';»rif/>aWit.i'/r<OT4ff.itanecnifipcrponcilio-  hila:cipicnti$feccrit,  CcJ  rcm  luamdomlnu^  ha- 

iiem,cumquafer.^flconiun£kum  fuit  l.pn prefurdto-  bcrcincipiJt,vc:um  fa.llis  fe''pni.fioefl,nihilin  il- 

rem9.C.dtM(}Uirpi>jfif  fcilicct  fiabca  fcparari  non  lafpecicfaaumcllcaccfpjcntis,  vtlcxait.idcoquc 

poifiijvt  calexait.d  juripofTclfio.^blaquoquomo-  ccccondidUonerocoropcicte.quonianiareainqua 

dotran  .lita  fitabfque  dominio,  qufa  domininm  poiTefibracdificaLicrir,  i.ime'ataccipicnii>.&  pof- 

pcnejfoiuentem  noiicraCjpofTclfioquoqitcfolafi-  rcffioxdificij  pollefiio  tjuoqucarc*  cifl.  In  f- ccic 

Jiedomin[ocondiccturntaenim  fictcx  vtraq.p a.tc  auttm  huius  j.tradamos  dc  tranflata  poireffione 


vc  ncq.abrutttrum  fit ,  quicquaei  q.ii  indcbitu  iol 
□ir,ci)m  nihil  tranftalcrit  niti  poiretfionc  q  la  recu- 
pcrat,  ncq  cx.i''crai3d'.ualocuplcteiurisqui  ac- 
ccpit  .cuuij^iOfiHfionem  qoa  folamacquifiuctatrc- 
fticuat.  Taceo,qu3d  ctiam poireflionis  doiriuiura 


ciusrei  qux  necdantiicraitnec  •ccipiei.tis  ,fcda 
I-cna ,  vcl  qiia»  ita  crat  dantls,  vt  accipicns  non  pof- 
fit  dicc.e  fc  rcm  fjam  habcre  nunc  incipcrc. 

b  Stdttliprjpjiicnimtmmftdfftm.  Rat.  DvB.la 
condidkioncinilcbitino  vcr.iutaccelllones  ciuilc»> 
quoddamcft.  Quicquid  cmra  noftrumcft,id  vt  in  fcd  naturalcstantiim,  vtdlximusinitio  huius'tgi$ 
domiriio noftro fit,piorfus  t  c.-clTc  cft.Pofrcffionem  cx /. t.C.hu tit.Aiqat quod  .iccedic pcr  vfucapioncv 
veiJinoftramnon  mind$%-c,  6Sc  rctScq  oam  dDmi-  •utlongi  tc;'Otij  prsfttiptiotic,  accedio  ciut)iseft 
nium  noftinmclicdicimui./.  I  it.fr.itbonor  pcf&in  rtb  iiaturalis.Ncccnlm  iusnKuralcautgcntiu  via- 
It.C.ThcaHaftid.tiT.  Idcoq.quffquis  ttisfcrrpoircf-  capioncm vllamac^ofcic  aui logi  tc,)orij  prxfcii- 
fi«i.c,  dtcttui  e.iitratvfcr  cdominiupoirelficnis.  ptioncm.fcd  tantiim  ins ciuile, &ex  rationcmcr^ 
a  Qutinadmoduvi  fifalfo.  K\r.t>v  9. Sc  decid.  ciuil(,dcqua in /.  i.iij^.rfiFj^wr*/»  cotra rationcnatu.- 
cajcni  clt  q.iat  ad  vcrlic.  pr«ccdcntcm:conucnit  e-  ral^.dc  qua  in  /.  idquodnofiru  n.  dtrtgul.  iur.a-Til.dt 
nimhijvcrliculuscum  lupcrioicin  coqnoi vcetq.  vyJ/rft^.fw^». Ergo fi pollcilioncm  !ulfcccrini,ita  vt 
trafiat  de  fola  polTclfione  rf.an$la;j: fed  iupcrior  dc  proptcr  lu^.itcporisptxfcripiioncauocari ik  re  noi. 
pofTefiionis  translatioreab  co  fidla,  qui  id  agcbat.    po.fit  pcrvcram  domiiiucius rei,  cuiuspoirelfior.e 


trjsfcrrcdebcreputabacjqiiam  'amc.Tncc  debcb.it:    quipcr  totuilludt^pusnon  poiredi.DEC.Bs  dciru 

vtroq.Butc  cafuficuti  poiieffio  foli  transfcrinr,ita  acccffionesciuiles  rd  venitic  in  lojidionc  indcbi- 

C<:Iol.ipofi"effiocrHicitur:idcnimfolumc6dici  pa.  ti.pcrquaj.fi  vcnirct.fierctvtdanumaliquod  nof— 

cll,quod  inf^cbitc  tranflitu  fuit,  vt  fupri  diximus:  felfor  fentirer,  puta  fi  pecunias,  qua: indcbir^  lolutA 

ind  crgo  fiisinqjcm  lola  poilcffio  tranHata  fuc-  cft,v/ura7priftare  tcucretur.  Idenimduntaxar.-igic 

i.icpuranummorum.de  quib.agiturinitio huius  §.  ciuilislcg  llator  ,  vtomne  Ij^cru  auferat  poffciroili 

autilicriuscutnidatr  rci  mobiiis.ca  rt;  confiimpfc-  no  ecia  vt  damnuci  aliquod  irrogct.  Vnde  cftq  jod 

rit,aliti5rve  arr  i«crir?  Rcfpondent  benc  interpicics,  ncc       natuulcs  acccifiones  inhanccondirlicnj 

confumptioreficouconciliatur  mut'iurn.iia&:  in-  veniunt.qijam  cxquib.  porelTor  Ioct;p!et;ot  fai^us 

debiiucocilia  i,  «  u  n  cau''a  indc'-iti  caufjt  mutui  cft,vtdiximu.sad  iniciu.n  huiusiegisex  l.fintHforle 

ta-q  iiparcriu  §  w  quoqutlnf{it.  qmb.  mod  rt  untt.»bitg.  3.6.§.lil/crtm  infr.htctit.  Atquicilm  pci  hnnc  condi- 

iCri-  5-      qucqutinfr.  dc obt'g.& MdioH.h  modb  cnii-  ftionem  indcbitiau.>ca£uiaci:cffioil|aciuilis,qu» 

iaipptaies  fir  n  vttlnarc  n  c^uscui  tndcbit^  foiuca  per  v.uca,iioncm  fit,&  Ionj;i  tcinpoti>prafciiptio- 

fucrat  poirrffi  «,quo'iia&:  hoccafu conua zquita(£  ncro,rullomdamnumpofrciroiii,.fl'gitur,  fed  lu- 

raturalc  ex  ajetiaiatSkuta  loCiUilciJietur.  Proindc  crumduntaxat  cripiiur,  qiiod  pcr vfucapionem  auc 

cum  hoccafi  caipfares&  polT.flio,  qii«indcbjtd  longiifpor\$ prxfcripriouc  fibi  acquifijerat,  Ergo 

folut.ifuit,c5dici  nonpofui.tant:  ndcm  neceiraiii»  camqnoqueacce.fiionc  quamuis  ciuilcm  in  hanc 

condicenducft,vtinmutuo.  Sedfiam  ItHpofleffio  condidioncn»  vc.^imc|uomelT,nonminiisquatn 

fttjdifhcilias  vidcturjvtcodidicncc'  eiidcbcatis,  fi cllctratur  ilis.  Scd  qiiifieri  poteftvvt  Lngotcm- 

qui  locuplctioi  fxAusnon  cH  arg.l.fiiioforie  i6.  §.li-  porc  pnercnbic,  vel  vlucapiat  is  quiindebitum  ac- 

ftrtminfr.boctit.  pDiattaTncn  Bar(o'us  poft  Acciir-  cipir,  cumin  malafidccftcvidcaiur,qu«Dontan- 

fium  etiam  hoc  cafu  coiulicipoirc  taiitundc  quafi  tuia  vfucapioncmimpcdit.fcJeiiam  longi  t<mpo- 

fccuca  tindcm  amiffiimc  di  mlnium  iam  indc  ab  rispr»firijitioncm/.mf.C(f<rr<i»J^rfM.r/ttrii^  ?Ni— ' 

initio  tianllaiumfuifTcintc  itigitur  nummorum,vt  mitumfiis.cui  pollcfiioncm  tradiui  b  .na  fide,pu- 

ita  isqtii  nummosaccepit  dcbicor  gencrisabinitio  tauerit  fibi  eircdcbitam  ,qu7  rcucra  fmt  indcbitai 

conftitiit"scfrcviJcatJrcx/.yiyi/iM'/4Wi/irf/  y^.fiipr.  vtin  Itg.  homincm    infr.profuo.  Etitanonmile  Ac- 

<{trrt.cr«/ir.  Gcnuienimpcriicno  potcil wi/jj./.iii-  curiius  :  qti.\mi!)$  Ujriulus  ex.ihir.cc  panim  rc- 

ttndium  ii.C./5fm.p«4l.  Aliudergoefth  folutiofa-  fcrtc  an  fciens  indcbitum  ,  an  ncfiicns  quis  pof- 

<fta  fic  tn  cafpecic,  q  i2  in  genustrinfiic  &degc-  feflionem  accepcrit,  quiaquod  bonani  fiicm  rc- 

ne.aic  numquam  poffit,  vr  beni  concludit  Accut-  quirimus  in  vfiicapicnrc  &  prafcnhcnre  ,  eb 

(iuscxd.$,/i6mi«.Il!«Jtamcnmirumvidctur,quSd  pcrtinet  ,  vt  rraU  fides  imj  cdiat  vfiicap;oncm, 

propofTcfiionercimobili^  lecu;  «landadetur  aft.o  &longi  tcmpoiis  prifcri|>{ionctn  ad(ieiiii&  domi- 

perfbnalis, ciimintcdidu ni'lKi  n deiur,Ttnoftri  num,  non  cti.im  vi bona  fidcs  rcquira'ur  in acd- 

(raduntad/.rrwi7iui»Ii»v|.i/(d<:9Hir./>o/.SedDouuni  pientercfpct^ueius  quifoluitindcnitu.  Ecfienim 
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It^uiacccpkfclocrjc  cfreindcbitum ,  fitamenfol- 
ucmera  cicHuUi  encdominum  ,  atquc  Ita  dnmi- 
niam  Tc  tianflat:im  eRc pcr  folationcfn,nihil  vc- 
tar  eum  v!f  capcrc, 3£  longo  faltcm  tcftipotcpix- 
fcribcrc , qr.ia <]ao  J  nd  rlominnm rei  pcttincc ,  non 
fj:t  in  inala  t>de  cx  l/t  qitiifaniiS  \].ififr.dtMiqun.fejf. 
Ea,jiu  Daicoli  interf  rctatio  vt  fubMlior,itaproba- 
biltor  n  iK' viJccur.Nam  qnod  in  4.  /.  bomvitm  pre 
fu9,  a  ih.bciur  diftindlio  an  isqiriindcbitum  xcce* 

fii^.iDcicbitum  fciucrir,an  ignoraacric.raiioncmil- 
am  habcc  ,quia  indcbitam  foiuturo  ruciat  ab  ipfo 
domtn(i,concra  qucm  vfacapio  obiicicbatur.  Idcb 
autem  foquitur  hic  I'aulu$  dc  longi  tcmporis  prx- 
fcripci'>nc,noneiiam  dc  vfacapionc,qtiia  vfucapio 
foliuspoircfnonisnnna  e(l,ci^m  iitadictlio  dtxr.i- 
rij  per  continuationcm  poneHionis  tcmpotis  icj»e 
dcfintci  /.  ^.infr.dt  vfuuf,  Ponimus  cnim  translatam 
fuiiTc  poflelTioncm  (olam,  non  ctiain  dominiu,  3t- 
quc  iianullumadcnc  tiiDkim  rationc  domlaij,  iine 

5uotitulonon  proccditvfucapio  /.  Ctlfut  ij.tod.ttt. 
t longo  tcmpore acquiri  cttam  fola  poflcftlo  po- 
tcft,vnic&nomcnhabct  longz  pofrcthon;$,ncc 
cnim  adic^ioncm  do^ninij  inducit.rcd  tantiim  pa- 
rii cxcepcionem  ,nci  pofTclIbie  auociri  pofiit  pof 
fefho.vr  hic  vcriiculus  innuitf  &  diximus  licead/. 
ft'/ult.fupr.  dtmort.  iofeT.&  ddlfiduo  li.f.lulid/tui  dit 
fufr.Attuumr.  £r  qu.iineis  ic  lUirat  titulum  n5  mi- 
nir  quim  vhKipic l. pafc.dt pr  fr  long.tempor. 
fulHt  i:  tsmcn  (itulas  tianslatx  pblUflionis  ad  (o- 
lam  puire  noncm  przrcribendaro  ,  nec  dominijti- 
luUisad  h  icex  g  tiir ,  vthic  K^cus  omnium  optim^ 
prohar.  Cum  vc  6  Jctut  cusdiclio  domi '1)  non 
domtno  aluerfus  domi>'unuda.r,]noauicm  vindi- 
cacio  contia  nnn  do  -.iinunr ,  qoaeruntnortri  virius 
adionis  f  otior  ca-jJa  eifc  dcrc.it  an  vindicationis 
•n  condtft '.■>nis,  &:  cur  is ,  i]tii  condicit.non  repcl- 
laturexcept'  rc  'lidoljfa  i  ,  .-jui  ficis^quod  rcd- 
dituru^  c-lJbU^AM  doUtndl  txitpt.  Kcipon  Jcntau. 
tcn:  pofl  Bartolun»,  &  rcdcpotiorem  con  JicUonis 
Cauiam  cfTc  Hcbctcquim  viadicationis,  nec  raal^, 
fcd  mala  'amcn  ruiione:aiunt  cnim  condidinncm 
hoc  cafo  dati  non  tai.tiim  ad  pnircljionc.T,{ed  crii 
addominium,  qujfidominiam  ftt  vfucapioncre- 
conciliatum  vt  in  mutuo  L  i.  f.apptiLudfiipr.dtrti. 
(rtdit.  I-Iocvcr6falfumell.  Condi^io  cnim  hocca- 
fndaturnondoroinij.fcd  foUus  pofTc.llionis  ,  ci^ira 
pet  longi  tcmpotis  poircffioncm  dominium  acqul- 
li  non  poffit,  vt  diximus,  ncc  titulusaliquisprarccf- 
ferit,cxquo  fequi  vfucaplo  potucrit.  Itaquc  non 
de  vfncapionc  Paulushicloquitur,  fe  idclongiti- 
jwrix  pixicriptione,  vtnionuimus,qna  paffl  n  no- 
jld  intcrprctes  cum  vfucapione  confundunt  valde 
i  npcritc.ac  peruiciofiftimo  cnorc.  Nihilnccrgo 
nifipoflcflionfm  codlcci  is,  quipnircllionemdun- 
taxatindebitam  tradidiirNihil  plane,niii  qr.od  con- 
dicit  poiredi  mem  cum  ca  vtilitatc  ,  quxperlon- 
gi  tcmpi->ris  ptxfcttptioncm  accrfllt ,  fciiicctvt^ 
poircffiirc  auocari  ca  p^iffcfEo  non  poflit  propter 
«xccptionem,  qua:  per  lonj;i  temporis  pollcffio- 
ricm acquiritiu.  Etgof.ilfumctiamilludcft  quod 
interprcies  fupponunt  pro  vcro ,  huic,  cui  pofTcf- 
fio  condicicur  ,  compctcic  rci  vindicarioncm , 
cnTi  non  dctur  e.i  nili  domino  leg.  in  rtm  25.  & 
pdff.  D.  di  rti  vindK.  domi<  i'iin  ajtcm  pcr  longi 
tcmporispollcfljonem  nnllum  ac:^uitati;r ,  necvl- 
lacon^cqucnter  in  rcmaif*io,  nill  cum  pofl  cora- 
plctam  loogi  tcmporis  poflcfTioncm  dcfcrcnte  ad- 
^ciUcio ,  pofrcfTQr  iurauit  lein  fuam  circ:^u(^  cafu 
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ctiam  vtilis  a*5lio  pofTcfrori  datu  r,fcd  propter  iufiu» 
randum,non  prcptcrlongi  tcmporisprzfcripcio^ 
T\(:aa.d.%.luluinut  Mr,vbi  nos  exphcauinnts.  Emmuc- 
rb  n  ponas , vc inprincipio  huius lcgis .  tt anslaiutn 
fuifTccum polleluuncdomiaium  iciindebi:^  fohi- 
ta;,eadcm  qiixflio  rccurrir,curnonpacint/it  caufa 
ciuscui  condicitut,Li.\m  lit  domin.is.qu^m  «onui- 
centis  qui dominus nuneli. Vcf  i^m  ficiljs  tclpnn— 
fio  cft,antiquiorcm  cffc  caulam  codtdionls ,  quim 
vindicatio  nis,  &  co(ifc\.|UCiit.r  |  oii.'iei:',qLiia  fcs 
fjlutj  indcbice  condicentls  fuit  ante.^,uam  hcrcc 
eius cui  hotlic  iailc  condic':ur.  Et /icuti  condic-io 
toJlit  h  non  iiitcMcct.im  falicm  cftcftumacqu  fiti 
aducrfarioiiominij,  ;ta&:  impedit  nc  vinduatiov.- 
la  diti  p<  flit  ei ,  q.  i  pcr  con  ji^ionc:^  in  cam  cau- 
fam  d^iiucitur ,  in  qL.atir-t  iidotsiinus  n-jnqcam 
fuilTct,  qiiomodo  dc  po^cftatceuicltonis  Pjpnia- 
nusnoftcrloquitur  uiififnrom  )j.§  rf/.4ii  SC.  T>r' . 
condidiocnim  nilul  i.ili  cm^io  qjzdaa;  cft ,  fcd 
quz  darur  nou  domino  ob id  fclilm,  qubd  don.i- 
nkisalivjuando  fuerit,  &linc  caaiaiiilU  duininii^ni 
illudam:fctit.Et  qucir.adiiioraim  diciipus  viiicj- 
pionenon  extinguicaufam  pignoi'i,l.vfHCdpio 7.C. 
dt  ptgnor.  qiiia  qjxflin  pignorisnihilcomir.unch:- 
bct  cum  intcniioncdotrinijncc  vlLi  cuip  co  lo^ic- 
t.ttcconiungi'ur,  /.  1  ^.lumprtdm  wfr.tod.tli.Cif.i  wfa 
trrott  44  mn  mut*t  infr.devfuup.  IraJc  duxaduni 
cftexiniufla  illa  dominij  aiqjiiitione ,  quzfit pcr 
acccptam  folutionemindebitinon  pofTc  coaiwiic- 
nem  extingui,quj:  iScanccriorem5i  iuftiorcm  can- 
famhabet,  fcJ  cxtinguipotiiiscondicl^oae  vindi- 
cationem  .  quafi  iampronon  dominoiiabcndusil- 
lefitjquiin  eocft.vtdominium  quod  vclfinccau^ 
vcl  cxiniufla  c.iarahabcr,aduerfario  rcftitucre  m<  x 
dcbeat  Nccfacilc  puisiiprobarc  quod  Bari  hicr.r- 
tat,  polVc  tieri aliquo calii,  vcctia  .icquifito  pcr  v(i; 
captoncdominio,  poffcflioramc  lola qii«jindcbiii 
foiu[afuitc6dicacur|Vcputa,inquit,/i traciiderisn  i 
hi  poflcflioncmcx  vna  caufa.&ego cxalio  litulo.fic 
alia  caufapfcriprcriin,  quo.nia  iioccafu  proprict 
no  acccflliit  octalionc  proprfetatis  qiLi  i  rc  hab 
fedcxaii8C3ura.Q_uodccrtc  falfumeli.Uominiiij 
qundpcr  tfacapioi.c  acquiritur,'cpcr  acrcditpoi« 
fcirioiu d.l.i.devfump.  cil  iire  pohcllionc niilb  pof- 
fit  clfc  vfucapio  l.fintpofftftonei^,tod.  EcqueaJinodui 
id  quod  mcu  cft,n6  potcftnu.^is  ticci  mtud.^/u  i- 
tMtptt  lrtfljt.dt  aSion.  Ita  ncc  putlcftio  qua  ce^o  pcr  fo- 
lutior.e  indebiiicuafecitragis  taa  ficr'  potcu.  PiO- 
int^.c  vcrii  fcper  cft  tc  vfuccpiirc  occnfionceius  po'- 
fcllionis^qua  st  me  habjifti,  &  co^eqrcter  dominiu 
qxioq.quod  perviucapioncaccclEt  rcllitiicrctcmi- 
nioportere.  £ft  cnim  hic  quoqae  cafusex  ilUs  la 
quib.dominiupolfefEonifcmeliuflu  i  pofTclii  -vnc 
fcpararinon  potcll.vtin  di p;oiurMOTe'i.C.dt xfquirt 
ftff.ofyims  dici  folcat ,  q.:ud  vcru  cll  nihil  comu- 
nchaberc  causS  pofTclIjonis  cum  can  a  prof  ■ 
tis  l.nAturaltttr  t^.§.nthil(omMnttnfr.  tod.iIl.ttt.  i 
cum  propdetatis  &  pone/Ijonis  ciufa  formalitcr  &: 
inabllraifiocolidcracur,  no  cria  ciiin  cocreco.Itaq. 
qui  cudicit  pofTcffionc,  is  in  cofcqucntia  ncccllaria 
cudicit  etil  dominiu  quod  poifcffioni  quoquomo.' 
do  accefltt,vndequaqoe  tandcm  acccirerit,&  qui  Je 
fuoiurc,adc6  vcnon  idcirco  veteri  domino  cuius 
domintu  vfucaptucft,  vlla  aSione  tencatur,  vt  om- 
ncs  intcrprctcj;  poft  Accurfiii  cofentiucex/^/t^/ifA^ 
i].:nfr.dtmort  caufdonat.  Qiiod  autcm  obiiciturcx 
Itg.vlt.Cod.dt  bu  quiktion  dorm.nunuin.fuir-  vbi  pne- 
iviipiio  toilit  perfonai^at^OQS^quaraiioqui  domi- 
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no eflet competitura  contra  eum ,  qui  alicru  lcruu  tuit  aaioncm  Qc  vindicationcm domini j.cuius  (o]* 

pcr  obccptionero  fiiSam  l>rinci})i  nunumjlir.beui  rasio  caufam  prsebcbataclioni  pcrfonali ,  hic  vcr6 

ciiiait  Baitoluscxcoquod  prafaiptio  ibi  p'.rimit  pixfcriptio  non  tollltcaufam  pcrfonalis  aftionis, 

<iorainiura,aui  vt  loquidcbair,  incfficaccm  confti-  lcd  cam  sugct  potius.Sc  validat. 

*  f  Scdctd  vfusfrudusinrefblutaalienusfit:  dedudlo  vfufruftu,a  tc  con- 
dicam. 

M  §.i..SeJ etf,  vfNsfruaus.  '  "^f]  Pjf"^-  P'0P"«as  .d  folacnicm  per- 

^            J    J   J  tincicc:  aliudell.iujcutnudaproptictasmdebi- 

Rat.  dvb.  Vfusfruans  in  plerifquc  cjfibus  ti  foluta fuit,  frudt  larium cxpulciit,  Hbncnimco 

pars  don-inij  ccnfctui  /.  4.  fupr.dtvfiifr.  8:  cum  rcl  magis  plcna  proptictas  condici  potcrit ,  quia  cx- 

cmolumenturo  contincat  hlLcm  ponionis  Inftar  pullio  ftuftuarij  non  exringuit  vfumfiuftum,  ncc 

obtinct//p.  cimfiUm  76.  $.  dtmifiM  dt  Ug4t .  2.  Itg.qui  cutn  confolldat  cum  proprictate  ,  ncquc  proptct 

vfumfrtulum  5S.  dtrtrb,  tbltgM.  Hrgo  ii  cam  rcni  in-  indcbitam  nudc  propriciatls  iolutiot.cm  ,  fed  fa- 

debitctibi  foi  icrimcuJus  proptictasad  mc  pcrti-  610  poiTtjlbris  cxpulium  por.itsus  fn;»aiarium. 

ncbat,  vlusfruiausvcroadTitium,  noncil  roihi  Plar.c  ii  poililTor  poftca  peigcitc  vcllc  ftui ,  ob 

pcrmittcndura,  vt  proprietatem  condicam  .  non  espulfum  i  fc  &  fadlo  fuo  tcudt  .arium  ,  poffct 

inagisq.iim  vtparrcm  cocporis  proindiuifo  rfr^.  donnnus  concra  poircflorem  agcrc  negatoria, 

lig.fifaut  tr,.^  fifMsh  ififr.bac  tit.  Dec.  Vfosfruaus  qiii.-iquodad  tum  pcrtinet,libera"s  a:.'cs  h-bct,  in* 

ici  iiiic  conliltit  non  in  partc  l((>.  Mauiw  66.  ^.funit  qiiit  Accui/ius  cx  itg.  loii  cerptu  4.  (.  tmptnt  fupr. 

dtlegxt  i.Ug  Iiire9  70,§,firtonifr.dffidtutf  nccpcr-  ^{truft.rmlic.  idc.ii  qu.Trit,  quidfi  idquodiibi  in- 

ru  lccndacltcjufaproprictatis  cum  ca  jJa  vfu>ftu-  dcbitc  tradidi,tutim  crcdjdciim.atquc  it.idomirij 

dus  Ug  fen.ii  f.dtaciiuir.poff.  Ntliilcrgo  vctat  fun-  tranflatio  in  cl  nnlla fada  lit.quia ncc  animatr,  ha- 

dum,  qiiiinticbKc  iolutuseft,  ctianili vfusfraitus  bui  tiansfcrcndi.  Rcfpondetautem  ,conlumplic- 

incoalicnuslit  ((i.  cniin  \<'^t\  dua.hicclt  mrtf)  nc  fccuta,  vcilcm  nie condidtionem  etiam  rjon  iiiij 

lun  nonvtapud  .'\cct:rl*nim  ttinirtfolHt*,)  couAiu  habcrc,quiadominiumrcvcr.i mcum  fuit.itiq  lead 

dammodo  conJicatnr  dedviclo  vfoftaivu.  Hxc  inftar  &  cxemplum  mutiii  <;^.§.»gM*^H< Iw/J/r.^Kii. 

cniin  adie.2!o  ideb  rctetfauacft ,  quonam  alio-  tr.od.re contT.obUg  miiS.l.  ctrtuoK^Hu t),f.finumm»i 

quinis  qurfundum  llmpl.dtcr  condicG.ct,plcn3Bi  vbi  d-.Xifupr.de  reb.crtitt.  lila  Quxftio  diHicilior  cft, 

non  nudamproprict.it£mauocarct,  Ciim  .ippclU-  q.uam  polttcmolocoproponitAccurfiuj.fifundum 

tio^e  f.mJi  plcna  ptopnetas  ni;ii;ficctur  Ug.fi  altj  tibi  tradidcrim ,  cuius  alios  lltempliy tcuia ,  &  tu 

fttndam  i^.rfe  vfufr.  Ugtt.  attjuc  ita  rcpetcrcc  ciiatn  cmphypcu!.:rocx',>ellas,anfundum  plcnoiurcquali 

idq.io^J  fuumaiuca  nnn  fuiifet,  q  laii  cxliixfto  iain  tottim  meum  pu/ljmcondiccrc,  non  dctra(5lo  iur« 

v;utia;^J  qui  tamenahenusadhuc  etrct:  hoc  vctb  cmphytcuiico.tjuodadalinm  pertincbat.Rcrp.^r- 

pugnarctvttquccumnaturalixquir.itc, quatatncQ  dctveibprft  loanncm, nonpcromnia  bonameiTo 

conJi<ftioncs  omncs  nituniur,  vcidiiiitium  hu-  comparaiioncm  vrusfrudui&emphytcufcos.pro- 

ius  lcc;isdiximus.E  contrano  fieripotcft,vrqui  nu-  ptccca  quod  vfi  sfrudus  pcrfonu  iraitctur ,  &cuin 

dam  proprictaicm  in  tundo  babuit,eimque  indc-  caiiniatur,non  criam  cmphytcuiis,quxad  lieicdcs 

bitciofuit,  ctim  aiiusineofuido  habcrcrv^um-  quorcunqucfuinaturactiamextrancostraniir.Eift 

fru(flum,i  cc  tamcn  eumpoflidctct,  ctiam  frudlus  enim  cxtint^iis  qnoque  j  crfonis  in  cmph)teuli  cz- 

condicat,  quamuis  vfumfiudum  ipl\:m  j;on  pr  f-  prcOis,  emf  hytcufis  ad  dominum  dirciftum  rcucr- 

fic  ,necp1cnam  propticiaictn  condiccrc,  fcilicct  fi  titur  f.tni/hjittufi$SoutH.j.dtntn4ltcn.4iitpermut.reh. 

poircfTor  fru£tus  illos  percepcrit,  quia  verom  cft  tciUf  non  iniiiiU  quam  vliisfrudlui  ad  propricta- 

accclhircffmSus  pofleffioni ,  quam  a  foluentc  in-  rcm  ,  vna  tanxn  cmpiiytcnfu  cft  in  peifonis  om- 

dcbicain  habuir ,  ncc  alio  iure  quzfiios  ci  f.iilTc  nium,  cum  camcn  v.xiiatis  ftui^uarioruiK  pcir>nis 

quim  quiaeos  bona  (xdc  pcsccperit  Ug.  boM  fidti  idenwCtisftMCtiis  clTcnon  \)ollii  l.fiipulatio ifta  :,S.§.j{ 

48.  infr.  dt acquir. rtr.  doiisin.  cum  a donimo caufam  qsiit  ittde  vetbMsgit.si  bcitc  pro  Accurllo  liai  lolus 

h3.\i\xct\t.Ug. fiquinumfirtt'f:prot»spi9r.  C.xtcrit;n  difputat.  Cattcraqpar  hiccongcrii  Dartolusdcad- 

fiftu  "lus  nullos  fcrccpcrit  non  magis  ftu&us  ci  miitt:davclrciicicd.texccptioncquac  fudeiurctcr- 

tondici  poternnt.qa^m  vfusrriCtus  quialicnus  eftt  lij  aut  exciufiuaiurisagcniisin  toiu,&  ipfoiurc,aat 

ritabcnc  poft  AccurGum  Baicolus :  quod  tamen  rcfjccla  ta-iiii  c6modi;atisCk  vtilii.itisa!icuiusauc 

lelhgc,  fi  mof!o poireiToc  ncfcirrii  viumf  Ltfi  Jin  etiam  non  ahtcr  quam  li  tertius  velir,itc  qur  lit  de 

!  alium  portir.cre,nam  fi  fciuit.  non  pott  It  vidcri  iurequodarcrtijacccfToriorci  principalis,autdceo 

;s  fruSusbona  fidc  pcrcepilFc  did.Ug.hoiu  fidti  quodpcr  (cprincipalitetfubfi(iat,c6rult6lucprz- 

«tiiranrr.tnffm.quamquam  vixiieri  potcit,vtnefci-  tcimitiimus.rjo  foliiq)  allcna  fintabhHius^.fcntS- 

dcrit  vfiimfruftum  ad  aliiim  periincre.  iscuinu-  tia,  feJetia  quia  h.^i:  ipsaqujftionfialio  comodio- 

datantiim  proprictas  foluta  cft ,  nifi  accepctii  eo  relocoijtr.\A3uim',&alibifzpetradlaiurifumus> 

itf.  PoM  PONivs  iibro  i(.adS.ibinum. 

Vbcondicionedet>irum,pcr  crrorem  folutum,pcndente  quidcm  condiclo- 
'ncrepctitur :  condicioneautcmcxiftcntc,  rcpcti  nonpoteft*.  quodautcm 
fub  inccrto  dic  dcbctur die  exiftcnte  non  repetitur. 

d-Jl^l     J  '      r  rim  pctipoteft  ibco ,  quictiam  dclieicntc  conJi- 

.AdLSub  candicttne  16.  ^-^^^^  puram'  aaic  ncm  hibiturus  elfrt  Ug.pecunsm 

Ra  T.  DVB.Quodcx  ftipolationc  condicionaU  ^6.  fupr.dt  rtb.crtdit,  EiJcm  crgo  ratione  diccn« 

dcbccur.quandiu  pcndcc  condicio,inccttum  cit,an  dum  eft ,  fi  id  quod  fub  condicionc  dcbctiir  pcn- 

fxeaflipuUtioncdcbcripolLt,  idcotjucQcc  iutc-  deiiie  condiciunc  folututnht^  non  poflcidrepc^ 
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•ntcquinn  condjcio  <}cf;ce:it>  qnia  non  poccft  di- 
,:i>  ci  ctfi6  a:  vc:i  indcbitmn ,  quod  fieri  adhuc  po- 
^  tcfl,  vtaiiquocafu  dcbeatur,  D  e  c.  Quod  fub 
conJicionc  licbetur,  nuUomodo  dcbcri  incelligt- 
Cur>  anrequam  condicio  vcncrit«  quia  nec  d.cf 
priiitcedereintelii^itut  ltg.ctd:rtditm  ifi.dtrtrb. 
fgntfic.  Itg  grtge  jintl.  infr.  itfigmr.  Itg.jiqub 
ttum  5-  /.  idm  luttMnm  in  fintm  injfr.  dt  libir.  Ugat- 
Ergo  li  intcrim  folutum  fit ,  rcpctiporcft  pcr  ham; 
indcbiticoadi6bioncm.  Aliaquc  ratio  cllpecuniz 
^uz  vui  pire  ilcbira ,  ali)  Cub  condxiotic  nouandi 
anicno  promiila,  elt  dcquA  in  dUt.  Itg  ptcum^m. 
quandiii  cnim  deberi  vni  potcii ,  vcmm  cft  nlij 
cam  nondeberi ,  idcoquencc  abaliointcrim  pcci 
portc.  Nos  dccipccunii  loquimur ,  quxvniian- 
txim  (iib  condiciunc  dcbita^  promiiTi  cll ,  ac  pro- 
iRde  quamnecalius  peicrepDted,  rcc  is  ipfc  ciii 
prumjiTa  fdt ,  cilm  ncc  ci  aJiiuc  deluatu''.  \>(o. 
indcfiintccimtoiuta{ic,  nihilcaufa:cft,  cui  fol- 
uciui  pccerrorc.nnon  fic  oanda  condi6Ho,  quia 
«d  impcdicndam  condiifl  onem  non  fufticit,  vt 
qu  foluium  el}  .  dcixn  aliquo  cafu  pcilii ,  fcd 
nc. clTe  efl ,  vt  aliKjuo  iuie  iam  debitum  iic ,  co  rem- 
pofcqao  condici.ur.  Dcntquc  fcparandacft  pe- 
ticio  a  rcpccitior.e.  Peci  non  poteft ,  niii  quod  ccr- 
tum  fit  ia.r  dcbiium  clfe ,  alio(|ui  .mtc  diem  pcte  - 
rc  ador  vidctur ,  idcbquc  malcageic  di^l.  Itg.  ft- 
(HiUMm  tn  fin.  At  repeti  potclt  quicquid  ccitum 
non  cA  dfbitum  eife  ,  lic^.  inccitum  lit  an  ali- 

3U0  cafu  (iebeci  podtt ,  Sc  fiert  qucu ,  vt  podca 
ebcatur. 

a  Cendidone  4uttm  exifitntt  rtptti  ntB  pittji. 
Rat.  ovb.  Supciucnicns  cxiiicntia  condi— 
cionis  non  facit  quin  veram  fit  (olucam  fuine 
iodebi.um  foiutionis  tcmpore  >nfpe£ko.  Adco  vt 
nec  is  qiii  foluit  lihcretur ,  tanquam  qui  non  (bl- 
uerit  i.iipf  im  ,  quod  proi«ifu  Itg.  liipuUtio  iftt 

tnm  inceridm  infr.  dt  verb  tliligdt.  Erjjo  ncc  po- 
teft  Impcdire  condidio.  em  indcbiii  (oluri ,  vt 
^ualiras  lun«3a  verbointe'!  t;-^ti  r  fccundum  tcm- 
piis  verbi  Ug.  4.  ^.ft  txtr*tum  fupr.  dt  MxtL  AUion. 
Uec.  C->nJicion'S  cue  itus  facit ,  vtquod  tntci 

foliitionis  tempo  c  fuif ,  jndcbiinm ;  cpcriat.ir 
dcb-tu'n  cj  icmporc,  quo  dc  condicti.">nc  qii« 
titur  :  non  cniai  fufiicit  ad  inducetidam  condi- 
dioncm  inJebiti  ,  vt  fucrit  aliLjuando  indcLi— 
tum  ,  fcd  r.crcire  cft  ,  vt  talc  fit  eo  tcrr|-o;e, 
quo  condicitur.  Ica  namquc  fic ,  vt  qu.xlica$  ion- 


vctbo  intcUigafir  fccundum  rempus  vtrbi» 
quod  nonficrcf,fi  folotionis  icmpusiuf'  iccictur, 
ItxpMtti^.dtfolut. 

b  <2ii9i  dutem  fuh  inttrto  die  dthttur.  Malo  Ic- 
gcic  Quid  ittm.  Nihil  Ciiim  cll  iii  hoc  vcificu- 
In  ,  quod /upcrtori  rcntctitiz  aJucikcur.  Efiquo 
hcccir.cndatio  prc/bi^^jltor,  q:iim  ficum  lacobo 
Cuiacio  lcgas  in  vctbis  f.  qocniibus  die  r,on  rxi- 
fltntt  ,  a-.it  quod  in  ide  n  rccidit  iie  pendente.  Sic 
cr.im  illc  Uhr.  ij.  Obftniat,  cMp.  10.  tc  vcih  noa 
nlia  vctficuli  huiusta  io  cft,  quim  quia  dics  in- 
ccrtus  pro  condiciorc  habcatur  nnn  m.-nu  fti 
contradibui  dicl.  Ug.  fiipuUtu  ifl*  3S.  f.  iittir  i>i- 
(trtdm  de  vtrb.  oblig.  quam  in  telbmentis  Ug.  d:(s 
inctrtm  7^.  dt  condie.  &  demonflr.  Ratio  autcin 
dabitanJi  non  ali.n  rurltim,  qu^m  quodaliud  fit 
dcberi  q  jid  in  dicm,  alicd  vci6fubcondici..nc; 
fed  intclligi  hoc  Jcbct  de  co  quod  dcbcittr  in 
dicmcctt.im,  id  cftqucm  omninu  vc..cu:umcf- 
fe  ccrcum  eft  dtii.  f.  inier  imertam  Ug.  fjucH  ctit* 
70.  dt  ftlut.  \eg.  tedtre  dnm  21;.  dt  vtrii.  fig"tfi(. 
i.lvfltt.dt  AttU.  tuter.  nam  iuicr  cnnJjcioncni  & 
dicm  incertum  nihil  vr.qiiam  intcteft,nequc  qtiod 
ad  condi^ioncm  indcbtii  pcrtinct ,  oequc  aiia  vl- 
la  iucis  patcc.  Incerium  crgo  dicm  hic  irtcll  ge, 
qai  cetto  «pponitur  ,  td  cft,  qui  an  vcnturiiS  lic 
necnc,  inccrtum  eft,  nonautem  qucnitcicum  (:t 
vcncurum  ciTe,  licct  rcfciatar  qiurdn.  Nam  de 
ciuftnod»  die  inccrto  traa.itHr  in  leg.ftq.  id  cftdc 
dicmoitis,  qui  inccrtutdicitur  iii  Itg.  i.dtcen- 
dic.  &  dewenflr.  ad  diftcrentiain  inccrtl ,  de  q  to  in 
hoc  veilic.  agttur.  Ec  f.ipc  incc-  cun:  dicm  fi  rplt- 
citer,  ciim  dtcimus ,  eum  intclligcre  debemiis ,  cai 
niagis  hstc  appcllacio  conucnist ,  td  cll ,  ^ai  om- 
ni:ioii-.  inccrcus,  nonfoliiii.  qiiando  vcriturus  fir, 
fed  ctiain ,  an  aliquando ,  vt  iu  cxempl  >  qtfod  ad- 
fctt  Accurfius  dcdic  nupiiarnm  nam  ij  iltcs.qacOi 
vcntururo  cfTstcrtumcft  ,  licctinccnum  fit  quan 
do,  aliquafaltcmcxp.irtcccrtuscft:  necaliud  i 
rii  cli  tn  condicionc  :  ctli  namquc  condicionettt 
appcllamus  camquoquc,  quam  omniniodo  cxti- 
turani  clTc  certum  cft  ,  paium  ramcn  diffcrra  non 
condicionc,Ucethocinccrti  habcaiquov-i  ncfci.ttnr 
qi7ando  cxtitu»  :i  fit  l.fi pnptUm  9.  §.  qut  fiib  (endicient 
tnfr.dtntvat.  nccondtcjopiopri^ illaeP,  ilcquanc- 
f:iatui nOloiiiiu quandofuturum fit,  vi  implcarur, 
fjd  ncc  analiquando  impIeripoiSt  /.  quodfifrbte»' 
dicitnt  18.  infr. 


17.  VLriANVi  libio  1  .nd  EJidtuni. 


N 


Am  fi,  ctmmoriar,^i.XQ  promircro,&  antca  foluam:  rcpctcre  me  non  poflc, 
Ccirusait.quarfcntentiavcra  cft. 


Ad  l.Ndm  fi/ummarw  17. 


R  A  T.  DVB.  Quodfubinccttodicdebetur, 
diedcii.ti  n  exiftentcnon  repetitur,  at  priufqo^m 
dies  cxiftar ,  fi  folutum  fit ,  rtpctitur ,  pcrinde  acfi 
fub  conditione  debitum  fuiflct,  vt  proxim^  di- 
&am  eft  in  vtrfit.  vlt.  Ugii  prtititntu.  arqui  dics 
mortis  inccrtus  cft,  crgo  pro  conJicionc  haherl 
dcbcc ,  eciam  quod  pcrtinet  ad  fu  pcndcndam 
fle'Mci  ciafaT)  Ug.  St*tuu  FlorUf  ^i.  f.  Corntlieft- 
Wtiiiff.d*  iur.fifc.  vtprni  id:,fi  quod  promifida- 
re  cu.n  monar,  v'uu5  fiihicro  ,  pnftim  id  rcpc- 
rcre  condidiooc  iQ<kbiti.  Di  c.  Inccitu||  qui- 


t!em  eft,  quando  dies  trottis  venturus  fic ,  & 
fcfpcCla  mottis  dics  fcHe  ac  vcrc  inccrtus  dici-  ^ 
tut ,  fcd  tamcn  certum  cft  ventutum  aliquando 
efte      hoc  fcnfu  ccrtus  eft  non  incercus      icrco  ^ 
dicicomparandutnagisqu^m  condicioni,  prxcer-  ^ 
qu^m  fi  comparescondicioni  omnimodo  cxcicurar, 
dc  qua  in  kg.  ftq.  &qux  ijcc  pro  condicionc  ha-  ^ 
betur ,  vt  fupi^  diximus  ex  Ug.  fi  pupiiitu  9.  f.qa 
fub  (ondiftent  infr.  de  mudt.  Acqui  quod  in  dicm 
ccrtum  dcbctur  ,  .lut  fub  condicionc  omnimodo 
extitura,fi  folutum  fitintcritn ,  non  rcpccitur.  Er-  ^ 
go  ncc  quodantc  moctem  mcam  folui,  quam—  fl 
uis  oon  ni/i  mortis  tcmpotc  dari  dcbucric  It^. 

htrn 
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lierts  mem  vbl  rft  tcxtus  clcgans  D.  de  (ondic.  &  ncm,  Id  fi  folutum  fit,fcpeti  poftci  non  potcft, 

dtmanfir.   Itaquc  non  cxcmplum  lcgis  przceden-  ciirn  ficri  ncqccat ,  vc  cadcna  (aJutio  patiat  Sc 

tts  in  hacponitur,  qux  prima  interprecatio  Ac«  liberatinncm  &  condidlioncm  hg.  (itm  k  )x.  f . 

curiijcft,fcd*»73>i'er  quoddam,  acfi fcriptumhic  frim»  iunQ.  Itg.  fi  ntn  fertim  i6.     fi  ctntktn  infr. 

eflet ,  mcrito  Pomponium  in  legc  praccdcntc  lo-  hoc  titul.  lig.  tum  qttu  jS.  §.prinio  &  §.  de  puuUo  in 

catum  cflc  dc  d  e  incerto  id  cft  mer^  incerto,  8c  firu  Ug.  pupiBt  96,      vlttm.  mfr.  dt  ftluticK.  Si- 

3ul  nihil  ex  vlla  patte  ccrti  habeat.  Nam  fi  in  cut  ncc  illud  fieri  facllc  potcll,  vt  folutio  dcbi- 

icm  moitis  allquld  promiflum  fit,  aliuddiccn-  ti  fad:a  vel  liberationcm  non  pariat ,  vcl  condi- 

IdumelTc,  qQiannnpiorfiuinccrtus,  fedaliquacx  ^ioncm  extra  cafum  fiagulatc-m  Itg.  Ker*tim6fi 

partc  ceiius  dics  illc  eft  »  ciim  non  poflit  non  i/rfr.  htc  tiluL  nulla  igitur  diftcrcDiia  cft  quod  ad 

exiftcre  ,  ita  vt  oon  tam  condicione  quam  mo-  condi«fiioncm  indcbiii  ptrtinct  injcr  ftipulatio- 

ra  fafpendi  debitum  vidcatut ,  quomodo  Papl-  nem  5c  Icgaium ,  fi  dics  inccrtus  fiiit,  won  ma- 

nianus  loquitar  in  diS.  Itg.  htrts  mem ,  &  ita  fi  has  gis  quam  i>  cxpfcira  fucrit  condiclo  fiuc  in  lega- 

<!uas  lcges  inielligas  ,  mhil  in  iis  crlt  quod  ab-  10  fwc  in  flipalatione.  llla  tantilm  diffcrcnti* 

furdum  aut  inconaeniens  vidcri  poHit,  nonma-  obfctuanda  cft,  cum  quid  in  dicm  mottis  fiue 

gis  quim  fi  pcr  manifeftiotcm  antlihcfim  VI-  promiflum  fiuc  legatum  eft  ,  an  ia  dicm  mor- 

pianus  hic  fctipliflet,  Alioquinfi  non  fvb  die  prir-  lis  cicditoris  ant  lcgatarij  dilata  rcs  fit ,  an  ia 

fm  incerto,  fed  in  ditm  tnortis  mtx  tliquti  promftro.  d:emmortis  dcbitoiis  &  hcrcdi».  Poftcrioic  hoc 

Sic  cnim  hatc  lex  fupcriori  coniungcnda  cll,  Sc  cafu  nihilinccrti  eft,  quia  &crciitorem  &lega- 

fentcntia  Cclfi  accipicnda  ,  qi'am  Vlpianus  hic  tariutn  mortturum  clFc  ccrturaeft,  neciamcon- 

refcrt  &  probat.  Iicmquc  ita  vt  promiflio  fada  diciooc  qiuTi  moia  obligatio  fufpenditur  di!t. 

pcr  h«c  vctba  ,  rwM  mwi^raliam  caafam  habcat,  Ug.  hms  tniut.  Piiore  vei6,  Iic8c  dcbitotcm  pa- 

t^vAm  donationis  ,  Sc  fit  promiino  iu;cr  viuos,  ritcr ,  aut  hcrcJcin  moriturum  eflc  ccrtum  lit, 

alioqni  ccnicictur  donatiocar.fatoortit,  vt  Batt.  inccitura  tamcti  cft,  ao  viuo  eo  crcditor  aut  ic- 

hic  tradat  cx  Ug.  Sti4  41.  D.  dt  mtrtii  (dufd  dcnst.  gatarius  mortturujlit,  an  poftei.  Si  moruio  iam 

Ug.  SttM  11.  dt  dit.  rt!eg.  tuuct.  Irg.  1.  C.  vtAClwn.db  co  ,  diibitationcm  rcs  non  habet,  quin  Si  quod 

bered.  &  contra  herid.  iniip.  Ug.  htr{.{t:artum  7.  dc  promiirum  &  qiiod  lcga;um  cft,  dcbeatur  hcre- 

bon.  Mtttbottt.  mdit.  pofiid.  Ug  rliuM.  C.  de  contr.  &  di  crcditoris,  itcmquc  lcgatarij :  rationo  fciliccC 

tommttt.  fitpuUtten.  kg.  mortitcoHft  1*.  infr.  de  mert.  illa  vttiqac  communi »  quod  llipulationis  aut  le- 

tMuf.  donst.   Miror  autem  Accurfiuni  fepataic  gati  dics  ccnctit,  quo  cafa  ctiara  Icgatum  ttanf* 

hac  parte  legaium  ^  ftipolatioue,  quafi  id  quod  mitticur  ad  hercdem.  Si  aucemTfUo  adhucpro- 

ex  ftipulatione  dcbctuc  fnb  die  inceico,  fi  inte-  miflbrc  ,  .lut  hcrcdc,  ftipulatio  quidcm  non  in« 

rim  folutumfit,  lepeti  non  poflic,  contra  ve:h  tcrciJit,  Ic^^atuin  aiit<mintcrcidit,  nonquafi  (lji.> 

rcpcci  poiTit  legatum  fub  incerto  die  rehddm,  pulaiionis  dics  cclTlrit,  non  auiem  lcgati  (nam 

etiam  quem  venturam  cfleccrtum  iit,  autqua-  ncc  ftipulatiocis  condiclonalis  dics  antc  condi- 

fi  dics  incertus  in  legato  duntaxat  pro  condicio-  ciuris  encncnm  cedit  dt{l.  Ug.  (tdtre  dttin  uy  dt 

nc  habcatur  diS.  Ug.  dits  incerim  Ug.  tAlii  fer^tur*  rerior.figmfi.tat.)  fcJ  quia  ftipiilatio  condicionalis 

)o.  f.  fed  ttfi  fub  (ondidont  deUgtt.  i.  non  etiam  cciam  cuiasdies  numqnam  ceflit,  tranfinittitar , 

in  ftlpttlaiione,  Etfi  cnim  vcrnm  cft,  quodAc-  Icgatum  condiciunalc  non  itcm  propter  raticu 

cutfiai  adftrc  pio  rationc  diGTimilitadinis  ,  cx  ncm  illam  diucrfitaiis  quam  fupr^  actulimus,  id- 

iUpulatione  condicionali  fpcm  tr.infmittl  ad  he-  quc  fiuc  talis  fit  inccrtus  dics,  vc  certom  tamen 

redem  kg.  i*  cui  ^i.dtobUg4t.  &  4fHon.  non  itcm  fit  cumtandcm  cxtiuram ,  fiue  prorfus  inccrtu^ 

exlegato  leg.  4.  infir.  qusnd.  dits  Ugit.  (td.  Ug.vnic.  ita  vt  nec  an  extitatus  fit  fciri  pofllt ,  fcd  noi» 

f.findutem  fub  (ondicitnt  C.  dt  c*dut.  toUend.  ni-  debcc  hac  pattc  feparari  dies  incertus  quifquis 

mirura  quia  in  ftipulatione,  t^uamaii  condicio-  illc  fit,  /iuc  mortls ,  fiuc  nuptiarum  i  condlcio- 

nali  fj^um  aliquod  ftipulatoris  intcruenit  ,  qul  re  cxprefla,  ncqne  lurfum  quantura  ad  condi- 

co  fado  fuo  fibi  fuifquc  prouidcrc  voluic  /eg.  fi  dionem  indebiti  iiuc  ex  ftipulationc  ,  ftuc  ex  le- 

f4dnm  5.  infr.  de  probdtton.  quod  in  lcgato  fecus  ga:o  folutam  fit ,  fcd  vt  omnfa  cx  iuris  raciond 

cfl,  quod  totum  pendct  cxfjdlo&  volunUtcic-  zftimcntnr,  fcpatandus  eft  duntaxat  cafus  ,  quo 

(latocis, vt docuimus /itr.  Conu£l.C4^it,  Aitatnen  folutum  iit,  ante  diei  inccicz  vel  condicionis  e- 

non  mini^s  in  contradibus  qu4in  in  tcftamcntis  uciitunt ,  id  quod  certum  fit ,  omnimodo  debi- 

dics  inccrtus  condiciontm  facit ,  vt  fapik  dixi-  tum  iri ,  ab  co  cafu  qoo  folutum  fueric  id  quod 

nns  ex  kg.  flipuUti»  ifis  j8.  §.  inter  in(t»*m  irjr.  inccrtum  fit ,  aa  aliquaijdo  dcbcatiir,  vt  priore 

it  verbir.  obttgation.  Ug.  qui  prttntfit  49.  Ug»  fuffictt  cafo  indcbiti  condidio  dcncgctur,  fiue  folutun» 

56.  infr.  htc  tituL  nec  muiih  patit  condidionem  fic  ,  quod  promiflum  ,  fiuc  quod  lcgatum  fuic 

indebtti  ,  (i  ante  dicrn  exiftentcm  folutum  fic,  diil.  Itg.qui  promifit  49.  infr.btc  tttuL  Aliatamca 

Jm^ra  (i  cx  caufa  legati  in  dicm  incertutn  reliAl  raiio  conftituatur  ftipulationis  &  legati  in  eo* 
olutum  efliet ,  qaia  nec  ftlni  adhlc  poteff  quod    quod  cx  ftipulationc  certum  elle  poteft  debitum 

hondum  debctur  diQ.  $.  inter  inttrtMm ,  6c  in  ie-  iii,  quod  fi  cx  lcgato  dcbcrctur,  non  «qu^  cer- 
gatis  quoquc  id  obtinet  vt  ca  dc^iim  folui  pof-  tum  eflet ,  nempe  quia  cx  ftipolationc  cettum  eft 
linc,  quarccrtumcft  dcbiium  iii,  quamais  dies  dcbitum  iri,  quoddcbctur  indicm  mortis,  non 
eorura  noBdum  vencrit,  cuiufmodi  funt  lcgata  qi.od  dies  huius  ftipula(i»nis  ccdat  ante  dieot 
|n  dicm  cercum  reli£ba  dicl.  leg.  i.  $.  primo  de  (oiu  mortis,  fed  quia  ctiamli  antc  dicm  ccdcntem  fti- 
dU.  &  dtmonfttMt.  Denique  paria  funt ,  ac  fer^  pulatoripfc  moriatur,  non  co  ininus  tranfmictit 
fynonyma,  folulquid  iam  pofte  ,  &  folutum  rc-  ftipulationcm  ad  her^dem  :  at  fs.  Icgato  in  dicni 
peti  oon  poifc*  Gcneralitcr  cnim  quicquid  fol-  mortisrcli£ko  ccrcumnoncftdebituiniti,  quanv* 
■i  vun  pote£^ ,  ita  tc  folututn  patiac  libcrstio-   uis  pcrinde  cercum  fit  raoritaram  bcicdcra  >  i» 
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caias  roortis  tempus  lcgatutn  dilatum  c(l,  quia  ra  fufpcndi,  raiionc.n  non  i.'um  habct  ,  qo^iii 

'Aott  rufficicdiem  legatt  qnaodocanquc  ccJcrc/cd  quia  legati  h  iius  dtct  ooo  nlfi  Wuo  Titio  poffit 

rcccrtc  cft  vtcedat  viuo  lc^atario  ,  qui  aUocjuin  ccdcrc,  fiquidctn  cedtt  morieme  Tilio ,  iuftans 

taiul  ad  hcredem  tranrmitteret :  non  ccdit  aucccn  ajtcm  mortis  vitz  adlcribifar >  vt  (zpius  diximus 

^bo  legaurio ,    datti  h  viao  here  Je  moriatur  int  bg»  fni  duts  18.    frim  M  «WMnm.  t^bumt,  & 

•HB.  kg.ficum  hcrti  4.  h:fr.  qutrti.  itts  Itgtt.  cti.  iiS.  Itg.  vltim.  i»  coHittm.  infiitatun.  Atqtic  ita  fortaflie 

i^.  herts  mmt  vbi  qujc  proponicuc  prima  fpccics  Accuiijus  in  pofiefiocciua  intcrprccatione  (enr' 

4e  lcgato  In  hse  verba  relido,  H<f«  nrim  («m  fit':  non  aineo  £uis  apecti  *  vc  puto,explica> 

pmietur  Titim ,  ctHtum  d  ddto  inqin  fpc<.ic  aic  Pa-  uic ,  rcque  ntt(itni  fiirtolii^Uc^  mc  panUo 

pioiEnus  legatumnon  taaicoadicionc  ijuaaiaio-  flindiils. 

i8<  loaSK  libro  4.7,  ad  SablHnni,' 

/^Vod  fi  ea  condicionedetur,  qua:  omnimodo  exdatura  efl::  folutumre- 
^^peti  non  potcft :  licet  fub  alia  condicionc,  c^ux  an  implcatur,  incertum  cftv 
(1  ance  roluatur,  repeti  poilic. 

7^.  dt  ctnitt.  &  tUnunflr.  Itg.fi  qam  ita  firifftrit  )f. 
K.AT.  dvb.  QuodrubcoDdidoaeddiitaiB       htrtd.  infiitntini,  llrgo  quod  fob  coodiciune 

cftjfi  interim  rolucum  fitttepctitar  Ug'  fiAtMiiat-  omnimodo  exutara  dcbctur ,  li  intcrim  ioluatac, 

tu  \6>fufr.  Acqui  coodicio  ctiaro  quz  omnlnodo  nonpoccflrcpetif  perindcaclipurc  dcbttum  ciTct: 

cxcacuca  eft ,  actameo  condicio  cft.  Fitenim  &  nam  &  qui  fub  tali  condicionc  (lipulatur ,  pui^ 

conciptcnr  per  arcicaiam  fit  perindc  acquc  alia  Itipulari  inicUigiiiitly.^fi{p«lai9.4.fvi  ftA  ctit' 

qnarlibctcondicio  Itg.  (umtb  to  41.  ii^r.  iectmtra.  iicttntiiiff.it  n$tt*t.  ncc  magls  ccrttim  c(l  iatn  df- 

tmpt.  Quamquam  nccaliudeil  il  concipiatur  pcr  bcri,  quodpurcdcbetur,  quWdcbiiuuuci,  qucd 

•rticulum  (im  vt  puta  cum  morisr  iicuc  in  lcge  prx-  fub  condicione  otnniroodo  «uitnra  pcoi^flam 

ccdcntc  Itg.  fi  Titio  ii,  vtrf  ntc  intttifi  vbi  elc-  cft ,  ficut  ?(  quod  io  dicm  certum  ,  dc  q  jo  in  Ug. 

gantcr  Poniponius  tnfi.  quMd.  dks  Ug4t.  (ti.  Ug.qHt  tn  ditm  10.  fufr.  &  rurAim  id  quod  ia  diem  iocci- 

fnm^  49.  ix/.  bttMtd,  Ergp  ctiam  qnod  fab  tnnomnimodoMmenenentnrnm»  cninfinod^eft 

ca  condicioue  dcbctur.qui  omnimodo  extatuta  dies  mortis,  fcilicct  fi  dcbc  atur  tx  (lip  jUtionc, 

^ft  f  it  rolutum  iit>repeci  ooa  potcft.  De  c .  Con-  nonex  legaio  rccundum  eam  diihn^ioacm,qaaui 

dicio ,  t\tm  omninHHlo  eitatnra  eil,  nomen  qni-  doeannus  ad  lc^em  prKcedeniem  i  cnm  qaa  non 

dcm  condlcionis  retinct ,  fcd  vim  ic  pottft.ccm  ita  hxc  coniunE^cnda  clt ,  quafi  fuperiori  aduct- 

condicionisnon  habet,  quiaUc^tinfutuiumcon»  fetuc,  fcd  potius  vt  quod  in  prcccdcaci  dldunx 

leratar ,  qniod  ad  fteieiMSiai  eondldonem  prsfcl-  eft ,  de  promiffione  fii&a  In  diem  omnino  ezcitu- 

pui neccflTarium  cft  Ug.  itAqut  i^.  fupr.  dt  rth.  (re.  ram,protrahaturadpromi(lIoncmradtinfabcoin* 

dti;  nnliam  camco  iubec  iocecticudincm  quaotum  diciooe  onaoimodo  extituta,  Sc  ddlingaatnr ab 

«dcaentttmlmntementiiC&ranon poflitnon im-  condiclolieqacficveticondidoyit&mqne^dieii^ 

!>laci»  nec  fe  habct  indiffcrentcr  .\d  cfTc  Sc  non  ef-  ccrto  qui  fit  omninoJiKCcna,  dcaa  &  qaaado»«t 

e,  ex  qno  pociffimum  fubQantia  condicionis  Baccolus loquicuc. 
«eiUaaiur,  licdt  inceciom  fit  quando  implcator  ^ 


ip.PoMPOMirs  libro  aa.  ad  Sabiounb 
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I  pccnx  caufa  cius ,  cui  dcbctur ,  dcbitor  liberacus  eil :  aaturalis  obligatic^ 
'mancc.  &  idco  foiutum  repeci  non  poccil. 


L  Si fce/tjt  CMitft  19.  vt  in  cxemplis  qaz  cohgcrlt  Accurfius  cx  Ug.  j.  $. 

rltim.  fupr.  fwd  ^t^pit  iar.  leg.  txtut  1;.  qu»d  mtt. 

Rat.  d  V  B.  Liberatio  &  obligatio  fccum  auf.Ug.fiquii  int*nt«m.      C.vnitvt  I.  incnnnnalii 

inuicem  pugtiaacFacic  cnim  obligatio  debitum,  C'.  d*  lurifdtll.omn.  iuiic.  &  NoiuU.      dt  Jidtitt.  & 

3uod  liberado  6cfc  Indcbitttin.  Ergo  quoties  cmtfiittiii.  tmitr*  Ubm.tccUfi.  frinn  Itg  qutixctpti»- 

ebitor  libcratus  cft  in  pcenam  cius,  cui  dcbc-  ntm  40.  irfr.  hec  titul.  Itg.  fid  fi  pautfjinthtu  9.  S. 

tul:  ,  obligationem  aliquam  manere  impoillbilc  vUim.  &  Ug.  ftq.  infr.  dt  (itutufienjuUo MMtd.  (  etlc 

eft ,  &  confeqoenter  fi  debitoc  ica  libecacus  CiL-  poftremum  hoc  exemplaro  rumpiam  cx  lcnatnf^ 

iiat,  potcfl  rL-pctcrc  quafi  indcbito  foluco.  Dec.  confulcoMaccdoniano  difplicct  Bartolo,  nec  im- 

Katioiutis  ciuilis  auc  prztorij  iura  natucaltacor-  roetitb,  cilm  Macedooianum  nouinodunatura- 

rompere  non  potcft  Ug.  idi  ohHgtttmitt  8.  fufr.  df  lem  obKgatfonera  nontollat ,  led  neque  ciiillcm«  ' 

Cipit.  minut.  }.  vUnn.  Ir.fiitutton.  dt  Ugit.  agntt.  tu-  iilt,  Ug.  Jtd  fi pittrftmUiM  9.  §.  vUim.  &  Ug.ftq.  vbi 

tU.  atqoia  obligatio  oaturalis  cx  lola  xauicatc  dicemusjuacuraliscamcn  obiigatlo  remapeCtqu^ 

aMtntafi  «ftlmatnr ,  Ug.  SMUui  dnifmi^mm  pj.  pcolndc  impedit  riepetitlonem  iblnti.  Placet  u- 

$.  natflrdlii  dt  folut.  Ergo  quamuls  ratio  aliqua  men  quod  Bartolus  notat ,  non  polTc  ex  huiufr* 

lucti  iiac  doiUs  iiae  pcstodj  liiKcct  dcbitorcm»  modi  obligfuiaoe  natunU  iaduci  cooi£enfacio7% 

 ..  - 
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igUi,^tia,l^,fH£mqut  i^.infr.dtimftnfttUa,  Ucftintcr  efteaamiiaoc^&caiteroi»  aaMpio. 

<tpii  iaoneuu  Buaamt,  qufi  in  «t  fcriptam  fit »  ^dndt  iMlimitfs  obUgakto  >  14  eft » yt  ptriat  aeo^ 

■00  qiMeconqnc  pcrexccptioncm  periml  polTunt,  ptloncm  ,  dcJu(flioncm  ,  &  cotD^eafatioDcm  » 

te  flonyafiitioticn^  |!Cnlce  {  coatc^  enim  genc-  qaod  in  obiicicada  aonaio<16atceptioiu; ,  &  do* 

MHt »  utfoknl  T«nttMi>  8c  regolt  cft ,  n  ca  de-  dadbiie  ,  Ted  etitm  compcn&tione ,  qatmvis 

naum&omniaqjx  pcr  cxccpiioorm  pcnmlpof-  ipfo  iure      ,  vt  diximus,  CiiSkum  tUqOod  obil* 

bntt  tBCompcnfatlonem  nofi  veoitat,  id  cdvt  dentis  nccc(raiium  cft,  cui  h&o  ius  refiftitfl< 

filldl  conun  quz  pcr  cxccptionem  tliqatm  elidi  nt  dttlle  illad  iii ,  (lu«  ptxtorium ,  quod  dcbi<* 

poifliint  t  compenfari  polut)  fcd  quu  nihil  Ht  tori  acculic  libcrationcm  ,  at  in  retincndo  nuU« 

icontca  catioacm  iurU  *  aut  doilis  aut  prctocij,  lum  d&am  rctiacntis  fQrfatur ,  (cd  sd  retinrn- 

«um  repetttio  Tolaii  impeditur,  fiquidem  id  fic  dum  fuft^dt ,  n  eam  rcro  poiHdcat ,  quam  nee 

fVt  fiibm  rcrentionem :  ac  fieret ,  Ci  poft  Ulie-  vclit  rcddere ,  nec  poflit  aaor d  aufecce>  pcoia^ 

rationem  ciuiicm  aut  prxtoriam  induceretar  dc  nihil  ficit  contra  libcrationem  aduerfario  par- 

«ompenratio,  quontana  ipfo  iutc  compenfatiofic  ram  iurc  duilt,  autprctorio  ,  ptaefenim  ci^oi 

i^.Ji  mb*  io.a«^.  4ttfmfei^4t.  Ug.  fi  anfidt  4.  poiTeflbc  dbdus  fit  fzOto  aduecCiri|«  ^ttuMC- 

C.  eodem.  It^mquc  quoniam  is  qui  compcnfat,  fi  liberatns ,  foluit  tarocn,  licct  pcrerrorcm,  quoci 

noii  tantutn  Oixipcte ,  fed  etiam  peteie  quodam-  in  cafu  obiicicodx  exccptionis,  dedudioois,  6C 

mododdetnt  lig.  MHflm  n$a  fi$i  tf,  b^.  KMt.rtm  compeofationis  dineifaffl  ttt.  Is  ntmqae  qni  in 

bal'r.  non  ciiam  ille  qi.jl  rctinet  qnod  aftor  vnlt  crcJitorispocnam,  cilm  cialiquiddcbcrct,  deb(« 

COiidiccre  ,  idcm  tradari  potcd  li  veius  dcbitor  ta  libccatus  eft,  ii  a^at  poftci ,  Sc  ez  oouacau& 

f«r  iolqtttai  ienieptiam  abiolucus  fit:  ncc  enfm  tUqoid  pettt  aftiil  &it,  ptopiec  quod  dtndtfit 

co  nnnii$fCintiiecntcara]itcrobIigatns,idco.-jue  ctcditori,  quamuis  re  vcra  Sc  nituiaUtcr  credi-* 

•  ■firoluacnoa  rcpccit  ttg.  luUstm  vemtn  dttnttrm  tor  reoianctc,  aucezccptio»  aacdedaftto»  tOC 

•tf 4.  vifr.  Uc  titti  qoem  camcn  'nemo  pro41>abili-  compenftcio  contrt  eara  qirf  iare  Ubcrattu  tft^ 

Cer  dtseru  pofTc  compenrationcm  paci  ,  li  fum-  quamuis  pcrindc  natutalis  obUgatio  omni  ca— 

.•fBotus  ccedicor  prztcxtu  fdbnftentis  adhuc  natu-  larubiiUau    Illud  noo  mal^  tentat  Bartolusk 

ttlitobligattoots  velit  compenftreid  quoH  ipfe  hanc  qnl  mtortliier  obligatus  manct,  quam- 

inoiccm  dcbcat  abfoluto  debicoti.  F.d  cnim  iiic  uis  iure  ciutli  aut  Prxtotio  liberttiufic,  tcnal 

cffedas  naturalis  obligationis  ex  iurc  ciuiii,  vc  tameninconfcienttavt  foluar.  Namcumiiottno 

padat  compcnrationem ,  cx  qao  iure  ciuiU  cHtm  rt  debeat ,  quem  iure  };entiam  dare  opottct»  co* 

iUudcft,  vcrcnteotiaptriatlib;cationeffi,&pro  itisfiJcmfccuiifumus^rg.r*»  mj^t^^pim^ 

veritatc  habeatur  /c^.  rts  tndiut*  208.  dt  rtffil.  iar.  de  tfguLiur.  fieri  ccrte  nequit,  vt  qood  fltiam  itt- 

lig.  tnge/iMum  15.  fupr.  de  fidtut.  bmi».  an  non  rcgcmium  datlopoctec,  inforoconfdcnciz  noi^ 

«ec^ccitoi  ille,.vt  niturali^  obligatio  impcdiat  ddxtnur* 
tcpctitioticiB  iolait  i  Itn  rci6:  ied  difiercniit il- 

I  ^Qtiamttisdcbitumfibiquisrccipiat^tamcnfiis,  quiciat,nondcbitunx 
dat ,  rcpctitio  compctit.  veluti  li  is ,  qui  hcicdcm  (e ,  vel  bonQrum  poflcflbrem 
falso  cxiftimans,  crcditorihcrcditniio  folucrit:  hic  cnimncquc  verus  hcrcs  \u 
bcratus  crit:  &  is,quoddcdit ,  rcpcrcr^e  poterit.  quamuis  cnimdcbitumfibi 
<juis  cecipiat;  camca  is,  qui  dac>noa  debitum  dat:  rcpctitio  cotnpetito 

SllL^mttit.  iibi  qais  redpitt » It  nUBdi Ik  qid  <Ut  non  debt^ 

tum  dat  rcpctitionem  competcrc,  D  E  C.  Mu!-» 

R  A  T*  o  VB.  Non  poicli  fieii  vt  indebitum  tum  iotcceil  an  quis  fuo  nominc  foluat ,  quod' 

dn  quod  dcbetlir  creditoti  ,  qaamois  Ab  tlio,  dios  debec,  an  aHeno;  Si  fao  oomine  folflatfi- 

qu^m  ab  co  qui  foluir.   Ita  cmm  ficrct ,  vc  quid  cut  dcbitorcm  vcrum  non  libcrai ,  ita  foluti  tan- 

cirec  idem  dcbitum  &  iodcbitum ,  quodimpUc*-  qnam  indcbtti  habct  condtdioncro  ,  Ug.fi  qtoA 

tet  conCTtdiftionem ,  nec toim  debet  eadem  rCt  feffijftr  ;i.  in  verbis  illi<!  fin^  0hm  ttm  itnt fi  kr»- 

^.dioerfo  iurc  ccnfcri,  multo  mini\i  conttadidlorio  dtm  fut*t ,  feJuijfe  fuo  mmmt.  fitpr.  de  hertd.  fetit^ 

a.tumquiuits  x}.  4»  ffuuf.  indeque  nimirum  Ug.  (um  firir     f.  de  fttuUt  iufi.  dt  ftktum  Ug.fi  K 

\  qaod  dt  kx,  n^prrira»  44.  mfr.  hn  tM.  rcpe-  futrt  5.  OdL  btttttutt*  Si  antem  dleno  nomine,  8e 

'*'tl|ionem  nullam  cflc ab  co  qui fuum  reccpk»  li*  libcrat  debitorem  etlam  inuitum  ncdjm  igno-' 

'ciktlias,  qutm  qui  foluit ,  debeat.  Caiconue*  rantcra  Itg.  filuttdt  $9.  fuw.  ttdtm  iB$  titult  i«« 

'.fM>  etltm  quod  fcriptum  eft  in  Ug.  di  btrtditm  f .  ftlmitnt  t$.  dt  Mmittt.  le  ttbl  oondiftiooem  wU, 

df  ptfiriMr  htrtd.  vbi  dicituc  hcrcditatis  pofr  |«i  «cqoitk  diftlqf.i^ifis,  &  dia.  Ug.  di  bert- 

\3effbrem  qui  bona  fide  foluic  creditoribus  here-  ditsti.  ici  potii^ts  ncgotionim  geftonim  contt4 

'«^tatiis  eui<^  hcteditatc  nihii  ideo  pofTc  ab  iis  cum  qucmiibera.ui,  quamuis  tumquoque  ct^nt 

)  ^inif§l/U«  cum  fuum  rccepecint.  Ergo  vccura  ciTe  datlibcraadl  animum  non  iiabuit  Ug.  qiu  ftUmr 

Bon  poteft  quodhjc  fcrxbit  Pomponiiis,  fi  quis  45.      vUim.  fufr.  dt  ntgetur.  gtHtrum.  Ergo  d 

llBtcdem  fe  v«l  bonocum  poirLilucemfaUbcxiAi-  isqui  heicdcm  fe  vel  bonocum  ponefrorein  lal* 

'iniMif  oeditori  bcfedittcio  folaerlc,  neque  vck  A  edftimidm»  crcditori  hereditario  folocrirs 

jrumheredcm  liberari,  &bonxfiJei  poflclTorem  non  hcrediiario noroinc ,  fcdfuoproprio,  nequo 

jd  quod  dedic  poilie  cncterc.  Mul  6qae  minus  vcrus  heres  liberatus  erit,  Sc  is,  qund  dedit  ro* 

jgupd  gcam^ll^ismut»  quaaiiis  debinim  pct«cpe«cric,  at^uciMbvm  AccorfiMs  Btctoj 
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lus ,  &  all j  omoes  locom  htuic  iotcllexeraac  ,  qai  jn^«  4.  mp.  dt felut.  UgMdtiiua»  4  jJ/ifrMc  tttlAfi 
«Uotfuin  pugnarceoun      UgMhmiiUt$&M.  iiwifWMMWi/^^PiftnMiw 

fumm*  65.  $.  vlttm.  i^.  b$t  tttnl,  jodebiuim  ellc  aic  6bai  quos  in  coauanoai  Baitolas  poft  G  tul^cjk 

non  cantum  quod  oainlno  noa  debecor,  fed  8c  mttm congcfkiK <.iiwfK4fi»|i»rwril./.fK«i» pojl imim 

qaod  al  j  dcbetuc  G alij  roIuatur,auc  fiquodalius  ^\.it4dm'm.  tut9rJ.pre heredt  2  o.  §.ude4cq.htrtiM(!it 

dcV>cbat,aHns  qudfiipftdtbt4t{o\aMt  quibusvecbis  enim vna taotum hxc obligatio ficeaque hcfcdira. 

qudfi  ipft  dtbtdt  manifcft^  dcfigoacurille,  qui  foo  ria,  bontfidesMmenpolleiroris  hdt  hocctfttt 

aomiiiefelair,r,onquialicno,  deqao  etiam  Afri-  plusefrcdcbeactnoptnionequ^minvericactt»^4ni9 

canusin  diSl.Ug.cum  quk  ii.f.dtptaUi9infir.  de  felut.  quodbonafidestantumpoflidcnciprxftaredcbeac 

vtiaicUigamu&  vcrum  cfTc  qued  Barcplus  ad  haac  quantum  veritas,vbi  lcx  iffl{iedimento  non  eA»  vt 

lodomnocac»  indcbltura  confideculium  taatikm  iiabetiuri$reguIa/.i'aMjidbt|tfu((ns.ft(f.fioeqaM 

ex  partc  rccipicntis  1  fcd  ctiam  cx  partc  foluentis*  isquirehcrc  lemvclbonorumpoilcirorem.qaam. 

Nectamen  probacc poirum  quoaadditiilcmfiic-  uisfalsi>,cxi(limaC, fuam obligationcmabiacteji' 

Colnsindubio  vidcribonatfidci  poircfforem  hcie-  terbnondtHinguat:  quait  hcreditariapeffflflii^ 

dltatis  foluiHc  hcrcJitario  riominc  pociu?  qi  aTi  r.cm  hcicJit:\fis  cxtindti  &  fola  ftia  m.inentc ,  dt 

fNCopiio^puto  cnim  fuo  pociu.^  foUulU  vidcri  Itg.  &  quo  cameu  vidc  qux  Iktipli  ad  d.Lp quid po£ie^. 

ir  f  Si  falso  eziftimans  (iebere>tibi  numos  (blueio ,  qui  pro  parte  alieni,  pi^ 
jparcemeifiierunt:eius  fumnuBpariemdimidiam » noiii  corponim>condicauB» 

> 

tAd%'^'Sifdfl.  dlmidiampartcm,  inquaro>rcfpciaunumcri,puta 

quinquccxdcccm ,  nonvnaquinqaemagisqDla 

H  A  T.  D  V  B.  Quiproca pccunia ijbamputal  aUavcBarto[usbencintcrprctatur,addcnsinicl!i- 

iedebcrc,roluicnummoscoamuoes,ide(lpariim  gendumhoccircdccondidlioncproptietatis&do- 

fiioS)parcim«Uenos,  ctAm  fiedonrinoteius  partis  miniinonpoiTeffionistPofleflioncmenifflcondi/! 

^airoiDnammi$iIIishabct,ciiisaIiciian'xius  vti-  poircctiani  .iltcruis  parii.<;,qux  fnit  .Th'cnacx  l.u.di- 

2oe potefbtcm  babct  t fftam  ii.fupr.  dt  rtb.  trt'  Utt  \\.%.ftdfi  tmmmifuw.  niii  (ecuca  eOct  columptio; 

ir.  £rgo proea  partenaimBOiillosSccorpora ea*  qaoca(ucotom conilici poiTec,  &  quidcm  ruioiie 

faflliiogQlapotcftcondiccrc,nonc:{amdimidiam  ctiamdtiminij.qn.ifi  conciliatoindcbitopercoa^ 

parcemqaantitatis,Giim  omnis  condit^io  przfup-  fami)ti9ocmd.$.y<d/iiii(«i)n>,  ficut  &  mum(ieode« 

Sonac  alienationemSe  crafladonem  dominij ,  nul-  nodoconciliaretttrdJLiiiMwc^^/iir  i3.$.y/r.vbidt]d> 

us  autcm  corporls  partem  allenace  fotucns  potne-  roasyi(pr.i<rcfr.(rafiudfinfffttmceafunMnse(Ietd»* 

ritquz  fodjfuitdJ.yiyiriJtf.  Dec.  Innanialaiioo  minusparcis,inquitBarioljs,  quiatuncconfun^ 

tam  cocpoia  ipfa  qus  foluuntur,  conndecamns,  ptione  mntuum  non  conciiiarccur.Qiibd  ii  non  Qt 

qaimip(«n  qoantitatcmquaecx iis  cfficitori.jl7ir  fccuta  confumpiio,  fictitamcnaliqoocafupottjl 

(ui  9^.nrf.  ftn  dutem  ctmmnutu^Jtftiut.  quanticas  vt  totumcondiccndum fit ,  puta  (i  nuir tr)!  non  .ib 

autemilliiti  lurc  confiftit  non  io  «orpote ,  adeb  imtiufucriDtcomrtinncs&commixtiifcdexpoit- 

•vtnummiob  cam  cattiain  fepatcntor  ircbuscor-  fia  .&cx  interuailo  fccuricOmtxcio  proponatuft 

^3ori'Ibus  t]!'.!!!  non  fini  &  Ipfi  corporalc;  /  ^«i  vti.J /^rf/iwiyMH/r.iir/c/rif.Comroixtiocnimcoo- 

htrtiu  46.  tnfr.  btf  ttt.  £rgo  qui  cum  le  faiso  de-  fumptloni  zquiparacur  quantti  ad  amittcdtini  do- 

1)eiepataret»fulait  nummoscommimcieluefotti-  ininiumquodantcimmixtionemcompctcbatd.(^ 

mXfpoteft  8c  debecdimldia  partcm  cotidiccrc  non  alieni  h.^.prj-tertA  wfr.dc  ftaar.it  l.  5  ^.vlt.&l.j.fnprPi- 

ilQgulorii corpocf|i»ctiamii  llogulacorporacom-  (ip.fupr.  4t  Ttivtndu.Ug.ifufri,ctunrtum  6z,  f.fiwuinii 

*  manuiJu^^MjytP^iKi^  fuprMvfufr. 

5^^^^wem  me  StichumautPamphilum  debeic»cum  Stichum  debei^^Ae 
^lh^Mpnflum  foluam  :repetam,quafi  indebitum  (blutum.  nec  enim  pro  eo,quod 
|^|iie4|Videor  id  foluifle. 

•i'  1  Jft      •  '  fucoinpctrrcracendumcfl:phnciivolcnscIcbit<fe 

Ad^.l.Stfutm,  voicnticreaicoriaiiudproalioroiuiirct.nonidcm 

Rat.  dtb.  Htiam  aliud  pro  alio  volenti credi-  probandameflet,qaianeccxparteddiitocitcil|^ 

tori  foKiipotcft,quamui$noninuito/.  i.§.u  fupr.de  \\h  (.  licc,  cur  inuiro  crcditorc  repctitiocidaridc^ 

rtb.crtdii.l.ft  rmforttm i6.^.fictntum  infr  boe  tu.l.m*-  bccct,vt  bcnc  bic  Bartolus nouticuin  pccciadm^ 

mjtfii  17.  l.ftoptrds  to.  c.dtfolut.  Ergo  ii  putcm  mc  difoltttloAemddricorfibjUbcntionemqaiefiaQK 

StichumautPamphiIumdcberc,cumScichumfo-  folutio  autein  qux  liberationcin  parlt,  nun  quam 

lumdcbcam,&  Pamphilurafoluam,  repeteccquafi  poffitparcrccondidionem  d.j;./c(nr»i)i/.(iiM»|jU 

indeUmm nonpoflum.Dic.QuifeputacSiicnmi  ^.]J«^.iM(rir.  Quid  vero,fi quis cdmrevenStkH 

autPamphilumfub  difiun<aiotic,      altcrnadonc  aotparophilum  deberct, & Stichum  folum dcbere 

dcbcre,fiPam^hiiamfolua',nonDotcfi  videriaoi-  ftpatarct,Siicbumibluecit}N6rcpetct,qaiadc|l- 

mom  htberc  folacndi  aUod  pco  ailio>cftm  Pamphi-  tomaonbidebirom  fo(ait,ram  enlm ver^  Sclchatii' 

lum  Ipfum  dcbcrc  fe  arbicrctur,  ncc  Jgiciir  potcfl:  qulmPamphiIumdcbaic,&cilmdasresalter»^ 

ylderi  debitum  foluifle»Ucec  acditoi  co  aoimoac-  tiue  ic  diiiundim  dcbcntur»  vtroquc  in  obl^'^ 

ccperft  quaii  aliud  pro  alio  fohitam,c<cttit«t euim  tioBeeft,quamaia  icavcalteratramdancaxacpr«j 

ncceirccftanimus  &aflfe<aio  folucntiscumanhno  ftatineccflefic  Ug.fikaii  iS.  dt  ltgdt.xJlig.Stichm 

&adfedionereclpiencis/.«isffiMitorc^w  55. 11)^.4^  MUtrumpbUum^i.infriii^JtftlM,  Exiubcikiv^ 
|^/{{.^«dMji.£rgocoadi^k^eQindcbitiiu>cca.  loanncmAccaifius. 
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4  f  Si  cluorei,quidecemdcbebant,vigintipariterroIucrint:CclfiJsait,  Cin- 
gulos  quinarepccituros:quia cum  decem  deberenc> vigiati£bluiiIeot:  &quO(i 
amplius  ambo  roluecint,ambo  repecere  poiTuac. 

vlt.  Sida»  rei.  Po(leTiore?er6  quodinhaclegc,qi]iadtoi|iefeiiI 

Rat  ovB.  Quod  d.bcncduo  correi  debendifi  pofficquispriorrolufrir.aut  quispoftenor,n6po- 

ftb  vno  cxipiis  loiutii  tit,UuecQmuniIiueetiapro-  celldici  quis  eoium  debitum  ruiuciit,  flcqaisia- 

pdononine,difilibMat,qaoniivnanmttmob1i-  debitom :  &  ramen  conllar  IblntafaMedeeeRliiiw' 

ptiocft,qu(j proindc  vnica  roliitionc  tolliriir  / 1.&  drbica ,  ciini  (bluta  fuerint  viginci ,  ncc  nifi  dccem 

|.{W4^i»^.i><i(ii«6.riir  £r^ofictin6potcil,vtquod  tantiim  dcbcteatur   iirgo  cum  dcccm  condici 

poRerioce  loco  (blmfi  fiitr,non  lit  indebicuni ,  nec  ftoffiatjdicendun  rft  fing:  .Ioaq'ii  dens  IblDcnini; 

pio'ndevt  cordifkfo  indcbiti  non  c6pecatelfi>li  pofTcquina  candiLcrc,etnenim finguli  dcnade> 

oiiiPQ|lcii0c(b)iui>aonettiiUiauiptior,cQttTer^  buerunt,vno  tamcn  olttcntcpnmiuobligatietol' 

«thnamMitakltimim af.vbinociprunidti^d  li(ur,qacvna  tant6lbir,yT diximn^.vtproinde ne- 

lcriptii eft fff/f  i^»  fir.  Dec.  Multumreferrancortci  guinon  poflit  (bliituruiirc  indcbitu,&  conteque- 

duolblttancczordincteporisjidcftvniupollalifi»  tcr co -didioni  l  ciielIedcbcrc,nc.-ilioqincx  at- 

^fimulambo&paciter.vtVlpiantt^Meioqpittar,  centtnus.aot  poditsexTtxiuCqueiadhira  crcditor 

iljjellittndilccininonpolBcquisprior&quispo-  locuplcceiur.  Qapdigttur amplijksquam debcre- 

Aeriot  (btuerit,quomodo  AccurHusbcne  explicat.  tur  aiib.irolueranc,  ambotepccctepuffiuu«vcll2c 

Ptioie  cafu  id  obtinct  quud  faiptii  eft  in  Htiin.  Vlpianus  cz  CcUb  fctibtc. 

m^Itiiamts  libffoio*D%eflotaia. 

Cl  teus  U  fideiuflbr  foluerint  pariter:in  hac  cau(a  non  dii&niiit  i  duobiis  ici» 
^protnitteDdU.  quate  oiiiiii:i»quaB  de  his  dida  runt,&  ad  hos  cransterre  licebit. 

•  Ad  LSireiuto.  taro.ideft  iu  vtnerciiipoffitquiseomm pciorant 

•    .  ■  ■  I>eftcriorrulucrit,n  neominuaviderideber  fide- 

Ratdvb.  Maltumdiftac obi'gatio  fidc/ulToris  iuflbrindcbitum  foluidc,  quod  iren  puftitiepete* 

abobligaoonr  corrcidcbcndi:  quiaplurium  cot-  te.Fatcndume^imcftiblutum  fiiiftcindebirumra 
omm  debendi  Tnatancfi  obligatio  eft .  eaque  in  ■ 


reoramdebendiTnatancfiobli^ioeft.eaqaejn.  bfideinflbce  quimireo,&conlcquencervtriquc 

perfb-usfinguloriimxqnc  prn  cip.ili .  /  J  /        Dt  condidlioncm  paris  rimma:dandam  ellc:  qnomo' 

iM^.Mir.Atici  &i  &detu£ro>  is  dux  obhgationes  /unc  do  in  doobuscvncis  debcodi  dizimut  in  Itgeptf- 

principa1ttvna-alreravet&,qiw  gdeiufibfit  ell»ac-  cedente.n8m  tn  cxtecnqttidem  canfis  diffettnde- 

cefibti  clicecvna  tanmmfitrummaquxabvcroq;  iulTora  corrco  dcbcndi,/cdin  haccautavtlulianot. 

dcbetur.Lrgo  li  reus  &  fideiiifibf  pttivr  IblnciiB^  hic  fctibic  ^nil  difieic,  ne  qoidem  iuie  nouo  inipe- 

dict  ndtieft,dandaffl  eflereo  eatomAwnemnoci  fi-  do,quod  InlUnianittinduxtt .  n  cevt  ante  fideiuf- 

deiu(Ibci,cfi&  priot  fcluerc  rcusdebacritidquod  (bremconucniri  debeac  IJMd.^.Defiim^jUttb^^t' 

iprcproprio  nominc  debuit,&  fideittdbr  qaiflcip*  /Mr<C4n(.nonenim  pcohibuic  Iu(tiiiianusnepo(^ 

£e  folait.rcgrcCrim  aducrlus  eum  habicnrttS  fir  fitte  fic  fideiulTor  priorfoiuere»fi libetare  (c  dtiiis vclir,' 

mandaci  adionc  fiiiencgouoruzcftotumi.eenMn*  ied  tantdm  ne  prior  cogideTtgeri  adfolutionem 

«UAio.S.iiii/^  mtfiMl.  vtptoindeaoplids  folucionis  poftic  Itaque  cametfi  ez  ea  confticutioneinfetre 

ihcomraodo  (uturusfi. rcus obnoxius,fi  non ei  o-  quis  vellcr,in dubiopncAimendam  efte  fideiuftb* 

xnnimodo  detur condiSio  iadebiti  potii^s  ^qfi  fi«  rcm  poftetioiem  (biaifie,  qnia  reas  prior  foluero 

<Jci:)flbri;  quod  in  duobuscorrcisdcbendt  diucr-  dcbuit,rctcntaramcn  caf.u'}!  rp<"cic,qtj-,m  lulianus 

(atn  eft.quotmn  altcc  ii  foluctic ,  nuUtim  aduetfus  liic  proponit  dc  rco  &  iidciuiiurc  qui  pantct  co- 

camhaberepoteft regreflum,nifi ceflx fintei a  cre-,  demqnerempore  (bIuerinr,nullusaurdab(tarion^ 

dicorc  i^ioncs l.rm  btr(dit4rujn  ryitifr  Dt  niH.l.fi  autpr.Tfiimptioni  tociis  retinquiturvrer  priorfol- 

innm  ii.C.j?cm.^<fr.nccjproinde  vidcturmagn&  aerii.itaquc  iranethzclexincorret^anontantiim 

dainnum  pafiuttts  fideiufior ,  rriamfi  non  detnr  ei  eocafii  qno fideiollbr  benefido  InlUnianett  eon»' 

condiflio,  ciim  ai  rincipali  dcbirmc  indemnitate  ftirarionis  rcriUiiciaiicrir,Vt  yntzt  Barroliij, fcdet- 

p^iifinram  iitcofecuiucus.  DEc.Ncmoidcoma-  iamfinonienunciaucric  jn  cbqucAccurfius&Bar- 

fpiobligatar ,  qu6dab  altofif repeticnmt,pofiel '  tohu  meo  indieioeimiecimt*  Sunile aliqnideft  ia 

qjuodfnl  critf.Mmai^^roi?!  Df  rci^  lur  Protndc  cum  l.ftd&fifAt^fj;kfi^JOilfifi»^yiicilUm&ai\ 

ttos  &  fideio^ paricei ibiuctunt  fumraam  dcbi-  pfimus*. 

^ ..  u.Pati,ti  Iib«»y.Qi5eftionaro.  - 

I^Lane  G  duos  reos  non  eiufdcm  pccunije,fed  alterius obligationis  conflitUfr'': 
^ '  riSyVt  puta  Scichi  aut  Pam phili»&  pariter  duos  datos ,  aut  togam  vel  denaria 
inille:  nonidemdicipoteiitiarepetitione, vtpartes  repetant:  quia  necfpluefe. 
j^initioOcpoteran^igiturhoccaiudk^cftcfeditoiu^  foloere:  vc 

lliegius  repetitioiii»edia(un 
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ANTOMII  FABHI  tC  ItATIOKALlA 

«^w.  .V           Pi4»<fi0trii*  -    .n  ■  qakmqaiciunibluk.Etgoccei&toihqiiivtraiD^ 

RAT.t>V«.C4iiiduo conftiniu  fant rei  deben-  acccpit  ftdaltciurrifindcbit^.cledio eft,vm  nulic 

non  ciurdem  prcuniz  vt  in  fuperioribns  legibas,  condidionc  dari,  ni  Ci  tetincre  Siichu  maUtjMtt^. 

fed  alccrucrius  [  fic  enim  lcgendum  puto ,  non  vc  petec  cepetitio  qQifbliucPamphilii»n  vero  P^tnp^ 

vulg6aItecii]s]obKgstioBts,  id  eftalternatiuae&  lamhabciemaUt,con<U^iaiiiimiStichi  habcbiti^» 

difiunaiu^.vt  putaSrtchi  aurPamphili,atqu^  vna  qui  Srichum  foluit:neceoimexpedbndum  eft,fc 

&cadem  obligauociliingulorumcorreorum ,  acfi  qui  folucrunc  confentiant,cG  proculdubio  dcdu- 

dolHeropecuiineconticneat ,  nifi  quod  quandiu  rus  Cit  quilibet  condidlionem  cius  hominis  qaem 

vtraqucrc<:  extat,non  potcftaltcrutra  p>cti  abfolu-  foluctit,illc  Siichi  hicPamphili,pra:tcrquimquAd 

leiKdcbaoticledioaulcratur/.t.^.SCitHo/^iii/r.  cx iuris  regula  in  alternatiuis  elc6kio  eildcbiroi||[ 

if^mietrt.beJ.fymnqMio.f.fU.DtiurMtlStuhum  d.l.pUrm^ioj$ifi.DtturMt.i.l  i.^.SuueUDee$pm 

0ut  Pdmphilum  ^yin  ^rmc.Dt  folut.Frgo  CipimetCol-  <irf     is  autcm  qui  &Stichum  &  Pamphiliiacce« 

nennt  vnusScichum ,  aliusPamphiiii,necfcihpof-  pit,cumeialtcmicr  duniaxat  debcretur,  fadhiseft 

£c,quis  prior folaerit,  pettnde  dioendiDm  eft  poflle  ex  aeditoce  debiiorex  caaft  condiiSHonjs  &  qai- 

eiimqaiStichum(bluirtepetere  partcm  Stichi ,  &  dc  alternatiuus,cum  incipiardcbcreaut  Stichu,aae 

«um  qui  foluit  Pamphilam  repetece  podcpatccm  Pampliilum.Qu«catio  mouiilc  olim  Vipiamtin  ic 

Piimphili.atque(tdenafinguliielnillenr,pofleceo-  Celfanviderar.vrinhnhifinodi  quzftione*dtfi»c 

tHmquiIquedenarepctcre,nam&qui  Stichu  ic-  clcflio  ;ccicditori>quirokuioncaccc|.iiIct,nonde- 

bet.parccStichifoluta  Ubcratur  pro  ca parte,  &  in  bicoti  qui  loluinct,  contra  quos  tamen  lulianos  8c 

rcliquara  duntaxat  pattem  tenciur  l.Jliful4tmfim  9.  Papinianus  putarunt ,  imA  TCfA  dandSeire  eledio- 

$.i.r«/r.D«jf«ter:carnoncrgopartcm  Stichi  Ci  inde-  ncm  credicori  quiab  inirioetiamdandt  kabuif&t. 

bitcfolura  fit.condiccrepotcrit?  Dec.  Condidio  Quam  ientctiam  luftinianus noftcr  ranquavcrio* 

indcbiti  loluti codcm modo  danda  eft  quo  Sc  folu-  rc  pneiuleie  voluitin Lptn.C  btt  ttt.  Vlpiani  camcn 

tio  iicri  potuic:  qoemadmodii  cntm  non  aliud  pcr  &  Cclfi  (entcnria  cxtat adhuc  in  ifi  nm  ftrttm  x6,f, 

hanc  condidHonemtcpetitur,  quam  quod  fblutu  ^.i«){.M^.Sicut&(cntenrie luliani  vcftigiu  quod- 

fait^u  necalio modo^qaibi  quo  vel  folutamftiit,  dam cxtat  in  Uum ii  \ijnprini.tnfr.  Vidctur  aucea 

▼«tfiltemfobipociiii^tqaicotceidebitoresScich»  Pattlusin  hac lege Papiniani  &  (uUanrfi»cenciam 

vclPamphili  non  potucrunt  iniiico  crcdicorc  par-  magis  probarc,cij  air  inhoccafuclcdionccfTccrc- 

cemScicnilbiucrc,  &paticmPamphili,atqucita  ditoris,aii  vclit  lolucreidcft»ndcbitU£cddete,vt 

c5frqailiberatioa€,qttamaisficiedicorpart£Sdcfai  ■lceriasrepciitioimpediatur,licianuens,non ergo  - 

acdpetevclit/cqii.unr  libcrario  if. /.9  §.i./.i.^.i.D*  inaliocafu  idcmcnc,rcddcbitoripotiii$tlci'>i  nc 

ml.tU|g.  Eigo  occStichipaitcm  condiccic  potcft  dari  oponcrc,  cur  vero  potii^  in  hoc  cafo^  Neni|0. 

isqniScichumiblttic,necPafnphllip>ctemi»,  qni  qtttaplatesibluemnt,iecam€ahemcerrohttfndi^ 

Parophilum : alioqui  illc  paitcm  ??ti chi,hic pancra  bitum,(cd  it a  vt  ncfciri polTct  vtcr ille circt,nec fM»* 

Pamphili  foluiilc  videretar :  qaod  entm  cx  foluco  inde  vtri  elcdio  dati  dcbccet ,  an  ci  oui  Scichu fol- 

non  condici tut ,  folutnm  cemanet  pCitfit  credhogg,  vtflecftnelqoiPamphihuttTncceflaridigicatdandn 

ttdiniuicprimum  foluercror.  Igitur  vcl  totus  Sti-  eft  crcditori  cui  malit  rcddere.  Confeqnenter  di- 

chns  conelicendus  eft,vcl  totus  PamphihsKficuc  ab  ccndum  cft  manere  hanclegemcti8i&  hodic  incoc« 

iniao  vel  totus  Srichus ,  vel  cocttt  P^plil&lblui'  redam.nec  ad  eam  ^>eciem  qwt  hfctca^tur ,  ia* 

d^iller.  ArqninonaliusSrichum  poteftcodice-  ftiniani  conftituiionem  illam  peitiMB»,  qnod 

le  qujm  qui  Sdchnm  folttii^  «hos  Pamphilum,  Coiadus  ienoc  ^AjikprmMf.^»  f 

'  w.PoMPONivs  librozz.adSabioura. 

SEd  fi^lgne  putem  tibi  aucTitiopfomiiiire  :  cum  aut  neutrum  fa^umfii| 
4Ut  iM^c  rfnm  in,fliriilirifTnr  ffrmjTrrhmfi  nnn  fir.  flr  Titioioluerd^Mpif» 
lopoccfo.  ' 

Ad  l.Sed^6mfUkm  ta.  iji.$.>.i^.I>fircrKo%.qaod  ergo  Titijpcrfonain^ 

RAT.DTS.C&meximmlsmetibiancTicioMO-  iUpalarionecomptehenianon  eft,&ceien6ddbei«* 

twi/ilTcfolui  Ticio  fi  quidcmncutrumeorumfadu  vtmihiftcilius  indcbiri  condidtio  dari  dcbc.it,qai 

iic ;idcftiincqucubineqacTiriopromiicram,non  nihilTitiodebercmcuamfi  pcrfonacius  in  " 

hahecietdirfmaricmem  quincondicefeTictopoT  lacionecomprchendi€em»  quocamen ca&  i__ 

fim  quod  ci  iblui  per  errorein,quiaomnino  iodcbi  dicerccdanaaene  mihi  aduerfus  cum  condi^c 

tumeft»qaodoeque  tibincqueTittodcbui  :icdii  quiaquodiibiamcdcbitumeiZcc,tcddTitto(blL 

vtittmfiiit,mc  tibi  promiiiftc,pacani  autem  pecio-  tumfaiflccperindeaciiTtcio  dehu^m  oon  tihl^ 

nam  Tirijiaftipillaa(mcqomprchenfameile,qiiafi  auracfi  duo  credcndicotreifuinetis  $.jf^«lt&r* 

adiedlo  eo  folutioriis  gtatia,&  ci  folui,quamttis  «er  ftit.Dtmmd.ftifuUt.D  i  c.Multiun  refett  an  pcnona 

'  nim  ficperfonam  eius  in  ftipulaaone  cdniehenfim  lirij  in  ftipularionc ,  per  quam  tihi  promi/i,  com- 

non  eftc,  non  ramen  vidctacco  mag^  dandamihi  piehenbiinqttamiiis  fi>lationistanti]imcaiiia,iiOa 

aduerfus  Tirium  condiaio,aim  non  eo  min&s ve<  obligationis ,  an  non  :  erfJ  enim  vrroqtie  cafu  ve- 

zumiir  dcbitamcflc  tibi  pccuniam  quam  quafi  ad-  tum  eft  nihil  Titio  dcbcri ,  priorc  tamcn  vcrum  tA 

ieAo  folui  ,  quia  etH  pcrfona  eiiis  in  ftipularione  Tirio  tcdi  folui.taiiquam  adiedtn.&excttfehjUi^ 

comprehci,(\cflct,non  quidcmobhgationis  grati.i  nc  libcrarioncra  mihipcrindccotingerc  contrate 

quodhennonpotuit,.cumaUi  Ibpujiati  nemo  poi-  atqucii  ubi  foluiflcm ,  quia  folutio  mezttanqig| 

■t,fedlblutiooiM!B^idevenmei);,nihilTitiodc-  qaoqnepedbnamconfern  iurepoteftdLfjffMW 

...  PolU* 
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To^iote  ver^  cafi^Hon pOt^ft  Tolui  Titio ,  vt^x  nifcuntur ,  qiidi  propii  i  tidi  ign^i^tiani prxtea» 

•   cjliwldorie  liberacio  o6nuftg.it,ciim  Titij  perfona  dere  liceat,cum  agiturde  daitinovjtaB4o,Tclkicft 

ttttllomodo  in  ftipulationc  coraprehenfa  fit.  Ergo  in  Lvlt.$.lico:tu  C.de iHr.delib.Don  ctiam  ciim  dc  lu- 

llijioie  caiil  roiutio  cutn  pariat  iiDetatione,Don  po-  cro  captando  vt  in  LqMtmqinim  ■j.tnfT.^d  SCJf^dUi^St 

.  f^frparete  condi^oiieiii,pofteiiose  autein  folucio  D(f  quo  ne  quidem  per  fomnium  Pomponiiiii  co- 

parit  condidioncm.qtria  non  potcft  parcrc  libcra-  gitauit.  Qjjotics  cnirn  de  coodicbone  indcbiti  tra- 

nMpfSS^^Mmtfirtmt6^y.^mtKm  &  f.fi  decm  infi,  Ekamus,  eaotem  fadi  aiiquem  interueniile  fuppo- 

^lltJe»»^mwm  ttbi  debc-  Btnras|8e  ^udem  ez  pcobabili  atiqiMraa6,quafi^ 

le putauerim,& Titiu  tui  obligationi  adictflii  fttif-  cunquc  5£  vndccunquciUafit,qusex  facli  circum' 
(eJcdTuio.quian6tibi/cdTittoroiuitA«/«Lif  49.    ftanciis  pefidcac,aucctiam  eximprudcntia.Vt&iQ 

Iv^.Acque  ha:c  ve^ flegennana  li&iiis Ibd  vnitCctin  Lprox.wpmiLiimi(iiMfnnt.&  ^.jMfiAxrtdunAt 

ftfaoocft,nonqiu»i)^citf&^  'rtt.iafr.Dtfiltt^, 

'  - '  1  f .  Qup^isctcxdfieK  deberem,fundttmJibe&iin^per  errorem  tciididuiicet» 

'  quiqaodplwdtbitodcdic.quamuisccncindebi- 

y^-. '  .yv.'  tttmnc,inceraiiiituneneft,nonfo]dmquddiitn* 

•'-."'RAT.BTB.Si  ciimintraditioncfundi  qucmtl-  omniacciainreiccrrxinccrtaclTcintclligantur,nc 

%i  re  ccn  ta  itioeris  fecuitute  veodidi^bac  ucc  ex-  .  vlufcuftu  quidc  cxcepco  L fifundt  1 1  fiifr.1m  tu.um» 

japcte,rundumltl>erii8CDanoncepi3o  icineceper  l,iMitmtm7ii.Sfiindic«ni}i^.  De  mb.abitg.Sedctii, 

jpliyiM^emtibitradidcrim.nihll  eftquod  indcbitum  quiaquicquidinfaciendo.autnon  tacici  dooonfi* 

i^de«Jr|J»didiiIc.Fandiienimtcadidi quemexcon.,  fticiocercii eftc intclligitur  §,qunicmdetd.Ug. ergo 

IBiifttfliendirioni» tRidere<lelmi,tter verA nunm-  condifttonc  hanc  &  indebiti  efle  riccefte  eft ,  quia 

')|||j|^^|tfxa6qoepOfuihabeie(eruttuteraicinerisin  plus  Jcbico  folucura  fuit,&  inccrci,  quia  quod  plos 

f^met  ancequim  cnideTem/ieqoetaiteriilud ha*  dcbito  folucum  cft,inccrtum  eft,nuc qnod  in  fado 

Wccppft£twmdbicraditibnero,cikm  nemini  res  c6itftac,nucqu6domneshuiufinodi  ivliioncs qu2 

^ffruiac/.inrcc«mmi(Mi  x(:,9^MjfDfi.{kfr. L  vttfrui  dancur ad  fji^um.non  al.ud  peirci|uanttir,qaa  id 

5.yf»»fJi»/r.prt<f.  Ergononpofliim  itcrcondicercco-  quodinfcrcft///ttflri«fj«M4/faHj8i.<oi.fjf./.j7(jH«  sb 

di^t^QC indebiti , mulco niiniis  incerci  vc iccr nuhi  mU»  x^.atfi.Den iiiii^.quod  fcmpcc inccna uuantitate 

SoftiMipir><{ucinodo  Pomponius  hk  Ioquiiur,c&  continccr^(««f^I).ii{^J^^^ 

ItW^ nurtqii^'"  habuetnn  •  5^  inik-biti  cond mlio  in-  tor.fhpuLLvU.fufr.fi qak  ht  imrtktt.non  ier.LShtr  bm9 

^,tfnJ!<"    '">'^ Accur/io & Baitolo c[cditnus,quo-  vi.^vU.De r(rfr.«^/ij.qu)roais  etia  pet  alia  adbioni 

I^IM^ f  oft  looimemlocS huoc  interprencur de  qua  iiicerri  poific peci  reftitado  (eraitods  puca  pec 

condidionc  /inc  cauCi  cx /.jJ»^.  ttt.prox.  hic  vcri  adinncm  ex  vcnaito  vc  in  Lfiei  lo.fupr  comm. pnd.L. 

||p  ^ndii^  ione  incerciy  qux  proptimn  ius  ^  nooic  i.C.de  p*ct.uit.empt.&  vt»d.VtoiDd&  iaifum  cft  quod 

|Etbe^c',ita.TtoamiioUaaIia  polfit  concanecifaDic.  vuigo  pucant  condiftioneind^ilifeiipercile  cer-, 

Cumcgo  tibi  f.ir-dum  Iibcruin  tr.ididi.qticm  rete-  ci.nunquani  inca"d.naiTi  im6  vet&inteni-eft,quo- 

Cjk.i(:tuicuce  uinctu  tradcre  debuciam ,  verum  cft  cies  id  quod  indcbic^  (blucu  faic,incercum eft  vc  ia 

jisecibi &debdnniflenidebicnm ahquidindidiC*  h»t%.&iJ.qHiexcepiiMimS.fipiirsinfr.Lfihaes^.iHfi. 

4e*Dcbicu  quac^fma^fiindum  tibi  ctadidi ,  qnem  ex  &  inLfi ttUUhtrum    vbi  cadcmfpccics  proponituc 

cauOi  vendicionif tradefedebui,ioflcbicii  v.cr6  quia  infr.DtM^mptXquUfinuU^  6n.Dt  Ug.i.Ltrib.i.  utnS, 

.  tira<ii<)i  (iindiun  Hbcram  qaero  idneris  leroicnie  f .4.$  t.fupr.Dt  vfufrjMJmjiftu  ffr  (tnfiun.Cetti  aut€ 

^bdbim cradcte  iicbucnun:iuqifijindu  condi^Uo*  quotics  ccrtum  pccituf,licetexincctto  concraiflul. 
.nfjjf'^^^l(^r^^''''"'  "f***  poft|iin,q^,  iic  fieret  vt ,  arti  u>d.$ .v.bi  lati us  fcnpii fiifr.pt rri|.<};n{.Longeq^ 

-  cdndtcerem  dcbicumtat i;icqj  cuciiimjcer  qao^eg  >  alia  aftfo  eft-qnx  ciuilis  inceccrauc  ih&^  appel- 

laequc crjdidi ^qaiattunquatapepesmera^a^  Jatur.de  qua v!  l.  /1  dcminuii,&fi§*l.^eniii/^t6m& 

tc p<.flljin rcpctere qui nulIurohSbec.Supereftigi-  f.(j/'.D«pr«/ir.m/'.aucc6didhofuitiuaincerddequa 

cuc,vc  ageic  dcbcam  contta te ad  hoc ,  vt  itcr  mihi  in  L&ideati,§.vU.infr.DtC9»tUfiirt.  aut  a£Ho  non  ex 

.../itfticnacar^eftvrfectiunis irinetisrothi confticoa-  ftipulaiioncad rcin inccito, ▼tniaidinccrdu loqat* 

tur,quam  hibcrcm  fi  rctcntaea  fuhdn  dbicra  «idif-  tur  Bartolus ,  fcd  cx  ftipulatuqux  a!i.iaAio  cft  /./i 

^m.Poceftcnimfcruuus  conftiiiupetxetendonem  qui$  certioin^fupr.Derebxrtd,&  Infiit.DeverhjAMMt 

.4Fcxcepuone,qitx  fiat  in  ip&cei  prd|id« ttadicio-  prmc  quascuindcbiciincccdcondidionemtlecS^ 

ncLin  tTsicijdie  -.iuiul.t  fcq.fitpr.cenitkWifrddl.intrS'  farniir  hjc  Barcolus.vr  condictionc  incerti  nouani' 

e^timbm  ^^.fupr.DepM£tU.vU.C,defaci.mt.empt.&  v^:  conlluuat  ,acondi£bonc  mdcbiti  ptoifus  diffece" 

(S^jptiim  qux  intmiisTatui»ik«o<iftitaeiiU  £n)iiy^  temi6fdh^nricNe  fiHEdifttifdt6njs^qnaa<h}ctiin 

4ki9.D(ftrttit.Lvcrdit!irty(n)nnun.pTiH.  quamujs  a-  multiscx  p.-.rtibuscoponit.piatfxrtlirliqiicqii^rat, 

tquin  inutiics/lnt  fe(uitutcs,quxncc  pcriarx  v-  qualt  vcru  non  aiitcr  poflintconciliati  legcs  quas 

jat  ef^e  pcflltint  nc<c pr^dio Lqutiirti^.De feraitiic-  corgerir,qita  Ci  condtftio indebfirf  Ittcerri de libcw 

rilioecuni  rcruiciitcs  &:  luia  pic.iiouini  nihilsliud  nofttisdcleauir.ciiranicnulla  iit,qux  negetincettl 

'*^^tl4(i>  >p^3 ptxdia quatitci ic hab.entia  Lquidd-  coD4>^^ai: & indcbiti daodaciIe>ftquodil|debi- 

"^"ilTi^Demi./^^if.confcquensomnino eft,vcqui  t^ fdpW!|^^tcfi fefetinaieraqt ^tminmptrcSdil 

"  ] U^tom  tradidi c  quc  feruum  cradcrc  po-  ^lio indcbidincctu  cft.neq-,  rurfiim  omnis  codi&io 

dcerc^plusdcbicoi^|uenr,vc&in/.fBf  incecueftjei^i>debid,(cd£cud  condti^io  mcerci 

4c.$.jf />4ri  w/r.fteftjivPlusenim  longc  eft,quociei^^^  c6didttur,^<Bc  condi<£i^oinJebid 

^^j^umlibe^^in^habece  qbiiiil(eniaro ,  idcoq-,  quoriesindemtUm,ica&condi(ftioincerri'ind«(i^ 

lij^^uf  feniicacesprxdioru  augere  ius  fiindi  do-  qtiae  ex vtc»|0^oniicitiir,  qaoties  vtiunqtie  cbo-V 

X^3banci5,it)iouctcaucc lusfundi fctuiencis  Ldepu-.  cotctt>vtqtKKliblucu  eft,fieindebitfi  fit  &inc«tH|| 

gl^,&btniStkimfmminfT,Dt9ftrjiimid^  taxukisS$iiii^imkc^ 
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25.VLPiANVslibroquadragcnfimorcrtioad  Sabinum. 


ELegantcr  Pomponiusquarrif.fiquis  fufpicetur  trantoionem  fadlam  ve^ 
ab  co,cui  hercs  eft ,  vcl  ab  eo ,  cuius  procurator  cll:&  quafi  cx  tranlaiStionc 
dedcrit ,  qu?  non  cft:an  locus  fit  repetitioni ,  &  ait ,  repcti  poftc ,  cx  falfi  c- 
nim  caufadatum  cfTc.  Idcm  puto  diccndum ,  &  fi  tranfadlio  fccutanon  fue- 
rit  *  proptcr  qiiam  datum  cft.  Sed  &  Ci  rcfoluta  fit  tranfaclio  ''idcm  crit  di- 
(^cndum. 


5 


Ad  iElegMftteri.]^ 

RAT.ovB.AIiudcftdariquidob  cranfaifbioncm, 
eliad vcro  d.iti  ob  caiifam  l  tr.  fttniniu  (>j.  iw/r.  hot  tit. 
vbi  hxc  qu.ifi  diuctfafeparauair.Ergo  fi  quu  !ufpi- 
cans  itanfa^ionera  hCttim  ,  vcl  .-ib  co  cuius  hercs 
eft.velab  co  ciiiusprocuracorcra  fc  fciac ,  vcl  dcni 
quc  fi  volcs  ctiara  i  feipfo  ,  »t  in  pnncipio  Icgis 
prsccd.  &quafi  extranfactionc  deJeric,  quaeta- 
mcn  nn Ua  fit ,  quamuis  filfa ,  vel  nuHa  dand i  caufa 
fticrit.diccndum  oft  celfare  condi^aioncm  indcbi- 
ti.quandoquidcm  non  eo  minus  vcrum  cft,  datum 
^(Tcob  tranfidionem:quxadto  fauor.^biliseft,  vt 
etianifilis  nulU  fubiit.lcdtantam  mctus  iitis:  dum 
ne  quid  pcr  calumniani  faftum  flc ,  mhibcacur  rc- 
)tui\oMi.infummAl.i.  Ctd.  dc  trjnftH.  Ptoindc 
Jiccudum  vidciur  in  hac  quoquc  fpccie  non  dc- 
bcrclocum  eire  rt* pctitioni.  Nameifi  cxiftimans 
metibi  dcbere  tradam  cum  nihil  dcbcrem,  placct 
vfucapior.cm  fcqui  p.iffe  ,  dummodo  &  ru  putcs 
Jcbitumefre/.yi«i/?im«nj  ^^.devfucdf».  dliis  l.penult. 
Prtfy«/«/.quafifufttcicntefolaopioione  iituii,quod 
&  in  aliis  omntbus  vfucapiendi  caufi-;  pl«riquc  vc- 
tcres  crcdiderunc,quosctfi  Vl.  ianu^poIlCclfum 
rcfelht  in  i.  Celfus  ly.  eol  tit.dtvfuctf.  fajcndum  ta- 
men  eft  in  aliis  plcrifquc  iuris  parribus  magis  infpi- 
ciendum  cfle.quod  in  opinionc  cft,  quam  quod  in 
vetitatc.vt  in  l.uqutputAt  i^&feqq-  linTepudund*  15. 
l.(umfjdfum  ^t>.de  luquir.vel nmitt. btrtd.  D e  c .  Quod 
cxfaKacaufafoluium  cft  ,  repcti  quanJocunque 
poteft.tanquamindcbitum  3*:  condidione  indc- 
biti:falfacnim  c.xufa  nulla  cft ,  in  quo  difFcit  a  cur- 
pi  vel  iniufta  cuifude  qua  in  Tn.frtude»te ,  ncc  ta- 
men  paric  condidioncm  fine  caufa^qui.!  cau(ar  ptq- 
textum  aliqucm ,  &:  nomcn  habct.  Idcoquc  habct 
ilia  condiftio  fine  caufi  propnum  litulum,  qui 
huncfcquimtjacdccondidionc  obfalfam  cauUm 
dntlus  alius  nullus  cft  ,  qubm  hic  dc  condidionc 
indebitiiatquin  id  qnod  quaficx  ciufatranfadlio- 
nis  dcbitum  folutum  eft,cum  uanfaclio  nulla  prx- 
certit ,  cx  faifa  caufa  proculdubio  folucum  cll ,  vt 
Vlpianuscx  Pomponiohicfcribic :  ci^o  rcpctiper 
ihdcbiti  condi<aionem  potcft  ,  tanqu.!m  lolutum 
abco  qjii  fc  purabatcxcacaufadcbcc.Hoccnim 
Bccrirario addcndum  cft , quia  fi caufi falU  cx  qua 
folutum  cft  tali?  fit ,  qu.t  moucrcnon  potucrit  fol- 
ucnicm.vt  lc  aliquid  dcbcrc  putarct,  non  idco  lo- 
cusciirepetitioni  ,quamuisciulafai(.ifit,  l.damui 
ji.infrah9(  tit.Ucm  igit  ircll,  fi  quis  quafi  ex  com- 
ptomiflbcondcmnatns  fiilo  ,  acpfrcrrorcmfol- 
uerit ,  nam  &  is  rcpctcrc  poceft  /.  finonfertcm 
fiquuqudft  ihfru  quia  &comprominum  tranfadlio- 
nts  fpccics  qu.rd.im ,  aucfaltcm  iniuum  quoddam 

Idtm t>uto  dicendum.trfi  tranft^»  ft(t>ta.  nonfacrit. 
Kat.  bvb.  Cum  aliquid  dacum  cft  ob  cauliiin 


quae  lecutanon  cft.Iocus  ficcodiAioniob  caufara 
daricau(anon  fccuta,  dc  qua  diximusT/r.  ^.yipr. 
Non  crgo  condi<^ioni  indcbiti,  de  qua  dicbum  eft 
in  fpccieprxccdentc.  Dec.  Qupd  daturfpc  fiitiux 
tran'a£^onis  iion  cam  ob  caufam  dan  iiuclligitur, 
quamob  rem  aliquam:  caufa  cnim  confertur  ia 
tempus  prxtericum.rcs  riu!cm  in  tuturum  d.l.dtmm 
infr.l.fiitdUgJtum  ti.infr.  decocdill.  &demo»itr.  vbi 
non  abfimiiis  mccc  caiilam  &pcrnam  difFercntia 
confttcuitur,rc  autem  non  lccuca,obquam  aliquid 
datum  eft  ,compc(ic  (peciahor  illa  coiidiifiio  ,  de 
^  ia  d.  Ttt.Jt.fufr.d.l.tn  (ummd  (•^.infr.lmtit.ln  edque 
diftcrc  hic  cjfus  i  (iipctiorc,  in  quo  ptoponitur  da- 
luiu  qu.ifiex  caufa  rranlacti.tnis  iamfaci.T ,  qu.Tta- 
nicn  nullacratjconucnicautcmin  eo,quod  vrro- 
quc  cafu  locuscft  rcpccitioni,IiccraIia  flcaliaracio- 
nc.vt  nocac  Accutfii.s,  iccmquc  alia  .^tquc  alu  fpe- 
ctccondiftioni$:noncnim  dc  (olacondidionein- 
dcbitiagiturin  hocTi/.fed  dcqualibrt  repetitione, 
vc  conftat  cx  diH.  l.davius ,  &  dtil.l.uifummd  ,  &  aiiif 
quam  plunmis.  Condiiftionis  nomen  latius  eft 
quamrcpciittonis,cumconomine  fignificenturi- 
dionespcr[bnaicsomnc5,  qnibusintcndimm  dati 
quidnobisoporccrc  ^.apftHdmui InfiitJe d^cion.  Sed 
rcperitionis  nonicn,quo  hic  Vlpianusvticur,  vicif' 
fim  iatms  cftquamcondidionisindebin.  Condi»  A 
dtiones  enim  omncs  de  quibus  in  duobus  tiriilif  ^ 
fupctiortbus  actum  etiyScxgcnitin/iq.  repctitionc» 
Iunt,(ed  condidiones  indcbiti  non  funt, 

b  Sed  ttfi  Ttfclutd  fit  trartf* R  a  t  .  d  v  b  .  E ;  i  am- 
fi  rcfoluca  fit  tkan'adkio  ,  non  eo  minus  tamen  ve- 
rum  eft  ,f.ufVainear,ifu;flc  :  quodcnimfai^itim  cA 
proinfed:o  liabcti  non  poccft  l.in  belio  12.  §.fdd4 
duttm  res  infrkde  cdftiu,  &  pifilim.  l.  deniqKei^.  fn- 
prdexquibui  cdxf  nuttr.  Ergo  fi  quid  cxeiufinodf 
tranfadlionciclohica  folutumfit ,  non  potcft  vidc- 
li  (oluiumcx  c.iu(a,velnul[a,vel  fa'(a,vcIquinof» 
fic(ccuta,  vcin  duobuscafibusproximcprxccdcn- 
tibiis.  Dec.  Rcfolutatran.Gidio,  fi  icvi&poccfta- 
tc  conuentionis  alicuius  in  cianfai5^ione  ipfa  appo* 
ficxfiuecxnoua  3c poftcriore  pariium  conucntiO' 
nc.vt  in  l.ft  diueif*  1 4.  i  od.de  trdnfiit  perindc  habc- 
turacfifadanunquam  fuiflct.  Quod  &  io  contra- 
«Slibus  aliisomnibusc.ienit,  quiipfo  iurerc(bluti 
fiint.ac  Icgicimc,id  cil ,  iis  ipfis  niodis  quibus  cele- 
brati  fucrant  /.  db  emptione  \i.ftipride  pd^l.  1. 1.&  i, 
Cod.qudnd.licdb  (mp:dified.l.yoluntate  jo.in  prfncip.& 
$.1. iw/r.  Quib.mcd pign.vtl  hjpotb.foUttt. l. i.l. 4.§.feddr 
MdntUui  infr.de in  dnm  adiitci.  /.i.  2.  &pj^.  dtleg.coin^ 
«»/.  Petindc  igitiir  lepeti  poccft ,  quod  cx  r^-folu- 
ta  vcnditionc  loiutum  fuir,  arquc  fi  vel  mdl.i  rranf* 
ailioprxccllillct  ,  vcinuila  fublcc.icacircc  ,  ni- 
fi  quod  hoc  cifu  locits  cft  condic^ioni  indcbicia 
Sic  5c  in  condi(ftionc  fine  caufa  dicimus,  fiue  ab  i- 
nitio  linc  caufii  promiflum  cft,  finc  caufa  promit- 
tendi  fuit ,  qux  tamcn  yci  finita  iucnc,  vcl  fccuu 


Diqitized  by  Googl 


ijii^  C0li):^^  tm  qcri.  ti*^  vl  s!^ 


Yion  fitlocum  e{TccondidUoiiifinecaural.i.$j6M<(( 
"Wmc^  Lmbilreftrt  ^.iiifr,tttfn)am.  Almd  nineneft 

Httium  eSe  aiuram,alMi4  yn6  refblucam  effir  tt£f- 
'«^bonero  >nou  cnim  fimctttcauia  autr  OOlKniAns 

■rcfolott  irTcd  redit  »d  bon  caufamMtaqae  non  co- 

«li^ioni       CAufa  locus  clTe  hoc  caiii^oteft  >  fcd 


iam  con^AilNlem  Cinc  caufahoccafudarCjno  val* 
de  xcfaguttnkd.Ui.vlt.DttmuL  Jim  CMf.Efccnitn 
generatiscoQdtAjoiinecau(a,qtueprointle  no  mi' 
nib  quam  coodlAloceiticumcondidioneindelrfa 
ti  po[c(lconcarrer«  quod  cnimnnccaufa  fohtram 
c(t,non  poteft  non  cllc  indebicuni,  vc  diccmai  «4 


^^iM|p?tlMift  Yemki4^     ^  ttuiimrMs  (b]ueric:repetere  poteritidcic* 
C€S»qaii{»»cuit,tfan£idtonemnuUiase£momeiiti.hocen^    Imperator  Ani 
^4to||i9.%j^ip,  ^iuo  patrc  fuo  leicripnt.  retineri  tamen ,  atque  compenfah  *  in 
V anfil^iwiif  Wi^liitftf     talBitiiianfii^ionemrolutum  e(l,porc(l.quidergo,fi 


-appeibcum  Gt :  vel  hoc  ipfum  incercum  fit»aniudtcatum  iit,  vel  iti  (ententiavak 
^%at?^||ag/i^eft,vt  tr.in(a^o  vircs  habeat.  tunc  cnim  refcriptis  locum  eflecredo* 
•diunrcft»  camde  ienteniia  indubitata  i  qfiz  nuUo  remedio  attentan  potdfta 


S4  >- 


-I 


erxorii  in  fa^  propo(itionem  quam  1 
vocanc  mbjfmfiifflkmn  c.dtfruA.  Iiif9|ir.cxn| 

hps  ca/us  ncquc  poft  rcnatufconrultum,  ncq?  poll 

RAT.ovB.Paromcftrcme(rciudicatam(]iMRij^  cem^  quoHbet  infcnotc  mdicc  iudicatam,  fa^a 

eite^niandataficezecutioni  fentencu  .  vigorcnim  oaofadiovalerepoteftinuidfidnbiuslireuennt 

.Jentcntix  totus  in  eT::cLitionc  c;in(! (lii  Iji  lon^U  7.  cxccutionis,  ita  vt  in  execufionc  indicati  lis  aliqua 

',CM  ixtcut.Tti  tkdu.l.A  Diui  rw  15 III  fri>it,iujr.De rtut-  htbiit,vcl  iubcdc  adhuc  podit,  dubiuri  non opoc-!> 

'di(.Executionisautemeuencusdubinteflrepotcft»  tctquinetiamfiipereiecittionepoffirtranhgi,  flc 

'ficplerunquceft  iquodiUbttur^i.ififr.  De  peetil  c\\iod  confcqucntcrpoll  rcm  quoquc  iiidicitam.none- 

'fiiffifigvtuanraciioficri  tedcpoilIt,cum&  ioius  nim  dcfcocetiz  cxccuuonctra(^laripote(lni(i  pol^ 

'^^iris  fnfficiat  iuCJttr^^.  Eftcnimfem»  lanplniteiitiamdtyi/o»;^  J/.iJ)fiwPi0iii^in(.^ 

'petfirisiufta  caufattanfatfiionis ,  quoticsauta  litc  tot.tit.DetxecMt.reiiudic  Q\ud  vcro  fi  rcsiutlicatano- 

'ajiC^  metu  Utis  difccditur  L  tufmmd  6j.i»jir.  bt{  ttt.  uau  hcpcr  (Ijpulacionem  Aquiiianam ,  &  in  cam 

DBc.TcanCidio  non  poieft  fieii  nifi  de  re  dubta  a«  nnnsfiiui )  neecnim  dobitatnr  qnin  Aqnil^na  tA» 

■fioquinullaeftf.i,)'?';)r./7frr(frp/?.a!quipoflrcmiu-  pulitio  nouct  nbligatiuncs  ^caL^^ioncs  omneslL 

l^caiaro  nthil  dubij  rupercii^quiarcs  ludicau  iinc  ttim  Aqutlunt  y&  frtctd.fufr.DttrdafiiSM^vm  t§t 

^i  8e  controuerficimponie<.fi«i/S'.Or  m  m^,  LJh-  i.t.irtff.Dt  Mitfttl.Sp*tmi  infiit.quib.iiiU.iti.  «U^. 

j^u S.iTsfr.DttJCt^.tn  iudic.  Cum  res  iudicata  pro  Ec  ccr(i  iuriscft  interpodra  poft  iudicatum  AqtK* 

jrepcatcJiabeatu^/.ti}s«ffiaim  iyfupr.D*  pM.kmmJL  lianaftipulationeipo(lctnuibgi.acnondcreiudica« 

Htailiutt* xo€.Dtrtg.iur.  Ergo  poft  rem  indiomm  u,quz  iam  noUaefttan^tiaffl pec4oaationcmpero 

faiflacranfaclio-nullinscft  niomenti ,  &ia  bend  empia,  feddeftipulationeaucpotii^delite,  qua 

Jtnpeiatcribus  placuit :  fcd  hoc^ntelligc  de  re  iu-  ex  AipulaHone nafci  poteft.Stfpolatio  enim  iniciitiift 

dica|a^ujrcefuiic&:indubicaca,&  quainullore-  cftlitis,cniusres  iudicaiafiniseft/.tmwr  40.  §.(.)!ip, 

^Aedio  atit^iiibii  p^jffir,  nieqnipc  ^  noe  huius  $.  Ik mntr. fcd  hoc  inceUige  cnm Banalb,fi modu  A.» 

Nafiinccrrumlir,  an  iudtcimmfir,  qutafort^ne-  quilianaillafttpnlatio  interpofiraGtver^non  fidi 

£ctui[folacniinncgac>ofacitKmdubiam  Lflt.C.  fitxitntttntimetnfr.Dtrtmdtt.Sc  Mi  ben^  iili 


tiutb.dd hlftrt.pr9fUm.n0n  iicet]  aotan  (entcntia  va-  intclIigijiKqiiodfixipcum «kimLfi  cmijk^  Ct4M 

leac,licctnondum  appcllatum  (it.necappcHariad-  trdtifilt.  non  qoomodo  nonnullipntanr,  quosre- 

huc  polfit[nonenimappclIan iure poieftamcqua  fcit & relellit  Accurrius,qu.-iqdeiciudicata cranfi- 

,  io9nitet&  tudicacumeftc  &  lcntcntiam  renet«]ma-  gi poffic pef Aquihanam  ftipaiattoilem,^pnMl  cenA 

gi$cft,vtuan(adiioviresliabcrcdcbcar,multo  ma-  fa!(um  cft.Addr,clTc  hoc  ita  quoquc  intclligcndu, 

ms  (ivclappellario  inccrcedcnt,  vcl  appcUah  ad-  finon  per calumnum  Ibper  (hpulatione  cetca  Afi 

fiacpoffitl.d^H'  rtmy. firfr.  De  tf4M/4A.qoiao3m^  jndiibltaiatranfigaturUi/!«Mr«(5i«^.|i«ijr. 

runi  liis  omniljus  canbus  lis  ad!uic  fubclTe poieft,  a  RetfntritmtnttqiU(9mpeHfm,KAr.DvB.A£tas 

faijfUtyflaAausinLftfirtmiiidudtdm  ii.<Mi.MKqua-  nonpofruntnecdeb^acopccari  yJrraintcncioncm 

'Mi*retindicam'dicattiretiaraiquaappeUamaicft,  agentinm  9idg4.mMmiiki9.MLLprMl  fupr.  Dg 

l|orappcllaripotcft,vt  bcrc  h'c  poflAzoncdifputat  rtb  c^i.atquipccuni.i  qu.xt.inquam  cx cauGi cranl» 

Accuiiius,pcobatq«  ex  hoc  loco  6t  cz  co  quod  ap-  adtioois  daca  eft » non  ideo  dau  fui  t  vc  in  caufiim 

PlktiodieicitfesttogaeieiadtCatiii.)iirrf ^.f  t./ap.  iodicirf coftueftwtm ,  iM vtoUigacio, qnara ex 

TfHbmqHir!»tdi.stifttii.Li.i.vlt.itifr.ddS€:,Tarpil.ptoiti--  traniadiooc  poifrem  iudicacamincerpoiitaoacam 

^Jion  ahud  ecit,tamec(t  a  fupremoSenaiuiadica-  pocabat  is  qui  iblnit,  diflbluerecut.  Non  ergo  in 

flk9ifit,qbamuisabeoappcliaciiionp6flit,ii6ia*-^  cauGim  iudicaci  retfaieri  ant  compenfari  potcft:.' 

diiqpamohm  aPrxfeAis  ftxtait\oLpni(fiifr.Dnf-  Dec.  Ket  iudicau  cum  pariat  adtionem  (iue  in  fk' 

ft^tfftt.  nam  &  fenatufconfuhomm  authoritas  ^um  (luc  iudicati  cam  veiisdicere  id3tri  de 

4taonpcrappcnaiioncm,aUi$tamenicmediisatie-  ni^.(fritf.tf«  &multo  magis  panr  retencioncm  ex 

ap  potcft  >  V  t  puu  per  cioilMi  fimdicamiicv» Ai  mJjM^MalgltrJLLiJt  tm$m  wAJUfikm^y ' 
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S^tf-        AKTONII  FABRl  .J^  M^TIONALIA 

^1i«tio«em  iwiuralcm  non  ma^is  poflit  ind;'cc-  cattim  Unm  militl  i6.%.ij'  fr.r>t  caniptnftt  ficur*3c«: 

■  tt qSm  toUefc, fed ciuilcro  tantum  L  li^imm  ftru  alu caufi  quaiibct/.?/r,C.Mica  Jc|)ioi^icko,#. 

A/3«rflir64.wfr.b»flfc.Moho  magU  etiani  comp£-  ius  caufa omnina  ftr^4«uorabiliauMieA«|iropt»- 

-Ikrionc  quantitatisfcil.cetindcbiic  folut^ex  caufi  ci  qiioH  rcs  iudicata,vr  d  xi-iuis^  ro  vcruatchjbc- 

tranfadhonis  cumeaflUXMiu-liwtodcbetuiifi^^^  ^^^jfHllli^  Mf*Dir^JlirJ.L  trftfi m^^. 

,«nimcompeii(atioficiipoieft«tiamoMW»  iudi*  '9JHNKfiU,  7- 'jW^ 


1  f  itemfiobrrania^ionemalimentorumtcflamento  reli£borum  d^^^ 
•namr.  '  '   '-^  •  ' 

;•                        .1.1  aftiones  omnc$dcaltnientisrottiris&dl.\s« 

R AT.PVB.  De^uacnnque  cau&  lit^fti  potel^  mepto4ebiu«»noa  «x  cpoa»^h|i^  catii 

euam  ttai»figipoircdiccnauraefl:ncalioqui  nall»  fin^iiiil.LMMli,^^^aiimittEtgocftm 

'Inperfit  ratio  difcedendi  i  lite  quod  i  niquam  eflct,  BOB  Vlle*t,(t  ^itd  n  ea  (blutom  fi  c  t  r  p  c  ti  potcri  t| 

curo  &  iuftacau 'a  fit  rranilgcndi.ri  i  litedi^cedacat  «. tm^jffl tfrfTOiWm^f^y enim  ptphibccucqutsco- 

Lmfitmms6pnjr.     vcrccunda  cogitacio  fit  eidf  tinpVOpttnmfidbimveni(equocies  fai5lua^^dit 

qui  liietesecntoriL4.f.t./^.]X  iSm,ml,mut.  cmtf.  imeiiiipcobanim  cft^^M» fr^fn|p<rfii«iMii 

fii^.Arqui dc  ntimcutf;  crum  fiiruris  litigari  poteft,  fir^.(«r.i» 6.nili  confult6  &  authotitatcm  pcaciEKDte 

pcrindc  ac dc  ptztcntu,  nec  minus  fi  cx  ceftamcn-  Practorc  tranfadio  fada  fit:  hoc  enim  oratio  cjtce- 

to,quifnuescontiaaadd)etntar.(^denim  eft  pit,vtnondcefletltcentiatranfigendi,fimateiia^ 

tamcettum&apertum,  dc  quo  litigari  ron  poflit?  iuft.i  canfarubc(rct^./.cKwf>j/.</<  MlimiHti$i.C.to4.ttt. 

Quidni  crgo  tranfigictiam  potcritjQupdlittanfi-  nihilporro  mtcreftan  cx  ccftamentoaUfflencafii* 

g'  poteft,  crgo  etiam  quod  exeatcaiib&oiri»Ciii«  tura  dc  quibus  tranfadtum  eft;debcantur,tmesiw<^ 

m  folumm  crit,non  rcpctctur,  nc permittatur re-  dicillis.aut  cx  alia  volunt.uc,dummodo vlrima  n3 

etere  voUnti  fadum  ptoprium impugnate  contra  etiam  intcr  viuos ,  vt  bcnc  Accurfius  mttiet  cx  dJ, 

}inurtm ^.fufr.DttJkpt.Dii.On^ DiwMar-  4itmti%.\.& s.vbietiam dfnetfitati» latidiKmatt^- 

^,de quain/.f«m fc»S./«/w.Df  fr^n/i&ScnatufconfuI-  limus  Cctcrum  quod  cx  huiufmodi  rranftAi^i^y 

tomad  eam  faaum  [vtfolcbantfieri  Senatufcon-  caufafolummcft,licctlit  cxea  cau/aindebitoal^ 

Jbln  ad  orationes  Impeiafcocum  taSenam  tedx»r  tintt{tamcnpoiait,Aee6peiiftricxcaM(aaUii^i^. 

?  ^  Siquispoft  tranfadionemnihilominiiscondcrnnatusfucritrdoloqui- 
«lcm  id  ht,  redtamcnfentcntiavalct  :  potuit  autcm  is  (fi  quidem  antc  litcm 
Contcftatatranfegcrit')voientilitcmcontcftari  opponcredoli  exccptionc.  Ced 
ctfi  poft  lirem  conieftatam  tranfaduni  cft  ^.nihilommus  potcrit  cxccptionc  doJ 
li  vti  poft  fecuti.dolocnimfacit,qui  contra  tranfadionem  expcrtus,amplius  pcJ 
lit.&  idco  condcmnatus,rcpeterc  potcft quod  ex  caufa  tranfaclionis  dedit.fa, 
nc  quid  fi  obcaufamdedit?ncquc  repctifolct,quod  obcaufamdatum  eft,cau. 
fafccuta.fcd  hic  non  videturcauGifccuta,cum  iranfadlioni  non  ftctur.Cum  igi. 
tur  rcpctitio  cius  oritur  ,tran(adionis  exccptiolocumnonhabct.  ncque^p^)^ 
ilP4^j^^45bctlocumJfei|b!crc,&  "^*"* 

jtd  ^^^.qmsfofitmitflkltim.  fuperfita(aio,exquaproindeagipoteft,[cdrofin« 

RAT.DVB.Non  potcft  ftrti  ient«ntia&  fequi  adione  agete  nemo  poflif  LfifUftSiS.f.rU.fiifr.  Bt 

condemnatio.mli  aliciua  lis  fubfit^cum  fententia&  «f.fA]  conienGanciim eft,vt  non  impcdiac  itw^ 

icaiodAcata  finem  iiti  tmponat ,  pct  abfohKioiiem  attio»qooinmiM  loper  ea  adione  iudicari  poflb||| 

totcondcmnationcra  i.i.i>»/r.  Dtrt  iudit.  atqiii  per  i$  qui  pecuniam  ex  caufi  rrnnfadion  is  aliquid  it^ 

yiBiyi£lionemilitedifccditur/.m/MtH)iM6).t;r/r.id-  dit  condemnati,  &  conlcqucntcr  fcntcntia  va 


'^qoetkaBiadioms  exceptio  dicitur  etiam  litif  fi  -  ipfo  iincqmimiis  non  caicat  dolo,is,qui  poftntf^ 

ni:a:/.i.rtfpr,Dfi«m«r././r</r«rf<i!O.C.(f»fr<in/;\''ndr  aftioncmpcr  qua.n  alitc dUccdir, aihilominus  fi- 

cik,quad  opponi  potell  &  cicbct    uutio  iitu  ,  .id  tem  pcrfcquicur.  contra pcoptij  fadi  cenfcientiMlr 

iaiMidiciiwraliDnnnam&progreftum,vtin  hoc  6c  ita  extorquctcoii4emnaiionem.NenM>)eair*^ 

ipk»i^a^<am eft.  Eigopoft  trai^tftioneminter-  id  iolumcondcmnamr.aut  fummouctur  qu6<l 

pofiittl ny*  P""^^ fgqtii  cnndemnaao.Dac.Trai^.  in  dolo,fcd  qu6d  oppoUta  ct  lic  exccptio  vel  i 

^fti^aonMbilU  interpoiitai^NilatioMaliqaar  catbdoiijiiofitvtinexecutiooieiacUcati  pc 

||pOB0llitaaionemipfoiU'-e,fcdtantum  pcrcxcc-  qui rr.infcgit.obiiccre  do'i  cxceptionemcontTavi-^ 

ptioncm,  ficut  &^aliudpaaum  qoodiibci: uauia-  doreni^cx dolo  fuo  lucnunadorientiat.  fioMN. 

tifio  cnim  nihil  nifi  p^Aomeft,  fi  ibpulaiio noa  10«  •  lii  lUOWWiiiiiHi  effugcre  iodicati eseavion6,  q# 

^mpntaflt^  frtffMM  1  ?•  /  fub  ft«tmu  tnfirummt'  rcpcieveqood «c  caufitaaaiadhonts  dcdit,  cii  ev&' 


1 
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'  DE  COND.  INtlfiBITr  LIB.  Xll  rW.^Vl 

it^Mtxtm-fP Miiv. Piancnon eo  miQus (enet maxima  i^idtiBdum c(i,in  dolm idfuerit  tak»* 

ciimctupcrrordcsaatpcrenores,  alircrve  perin-  ttff.  Dkc  Qa^ipoltlitemcontcftittm^fcfeir,li* 

'  iiuiciinilKiicis  iac^e|[cc  rcntencia,mhilominus  va.  ccc  iKhil  ab  ratno  ieceric  ex  eo  retrpore  quolit^ 

'llg^VdMe^aeefMR^^                ala  efftt^  omtdjbdiacQc ,  ntincuuncn  «iolo  tacit  qui  contxa 

W*tBttcruni  iuchcataruriiauthoritatertil. jfrKo  65,  trat^ra(n:io>vcrac)cpeitUSftmplttMpettt,n«ceominb« 

%0ifflkam'mfr.Us<^JI^^            AccuriiQln  <<landa.  cll  d%U  exceptio »  puft  Ltem  conteftatahi 

Mc  notaie,  iniqu  ititcm  tdetati  ali<^>  ando  t  qtiafi  c&m  dolii*  poil  conteAationem  in  lucituc ,  n^c  e- 

fl^lliiilitf  nitn I  mr  n  Hrin  f  r-ffjrffr"—-  y  S  sithnfm  himpotffUdoliex£fl)icibil&<U^teddlatti»&iudicf 

infr.dt  mmd.  &  rrfej.t  nam  fjitMqitim  ^j.  %  .^4*mntao  pcdaneo  qui  a  pMrtore  poft  litcm  conteftitam  da- 

j^Mm«mJi.tX»iJ*phtr.petit.  ex  e«  faiicet  quoa  tus  eft-,  oftiniiun  rcnmi  offictum  incuiiibir.quK  in 

^lplaniUJdc  dolo  qttldemfieii ,  11  poft  tranradio^  iodicio  ver(antur ,  ac  proindc  quz  pendente  iudi« 

^tmqais  condemnarusfir,  fed  ra.rcnfcntehtiam  ciocootingunt/./f/rfi/«  15.  ^.iimfciendumrftwfr  it 

Valcreinonenim  roleraturiniqu!tas,qua;  pcrdoii  itdtlaidiit.  Niliiiiguur  ttfcrt  vtrura  anteajip  .ftli- 

>fexe«ptj(>it<An  corrtgirtl/V'^^  ctiam  repetitio'fie  '4dBi£otitcftacam^fiactranfii£tio  »  qoam  equit^cm 

condemnatoli  ibruericeX  caufa  tranfa<fbonis  ante  conftar  ctiam  poft  litem  contcftatam,acpendcn^ 

condcmnaciooeip, vtiubiicicur in  hoc  f.  Ica  cnjm  .iudiao  ficri  potk^Lfiaatrd  S.C.  tkt^felUt.U.  §.tM 

¥r,vta<^orqaioontnaaiifidiotMmelEpetiusob<  MtmftipMtiSnmilJk 

tinuit,aItemtro  lucro  priuecttcnecelIacio,aa|Eti;uijr>  c  Et  iiehc$ndtmnktmt^ttrt />rff^.R at.d VB.fta- 

tt&iotuiiaatieuu-^icatae.     ^.'VcJ^L^k  V    ■  timpotiituc  in  tcxiu  tis  verbis  ftniifmitm^  t^mpim 


^  ^"Htmt  mam  k  ( fyiukm  ^'mm  mi^ik  Mt,  Nam  vt  fequinu;  apud  V  Ipianum  qacM^o^ 

ttg)it|^prtr.)RAT.DVD.Nona!iii^p:)trftrcpcIlicx-  ca  ifim  dacumeft  ,  non  foletrepcti caatafccutai 

'^tione  doii  quam  qui  in  doio  eli,  in  d  lo  aucem  Sed  in  propolito  quod  ex  caula  tianIa&iom>  da^ 

%i0Deft,quiiufelttovntttr(./Fdbi«Mmi{uiR/<&4^«»  tumeft,negatenonpoAumusquinob€attlaiii  dft- 

ihpl.  Atqui  iure  fuo  vticur  is  qui  agic ,  eiiam  poft  tum  (It,ncc  rurfum  quin  (ccuta  f^eanlaiClMmhim* 

^anfa<5lir>nem  ,cuma(^io  h-.blilUt.necpccciamai>  a&o  fuificiens /it  ad  produccndam  cxccptioofeqa 

^oncni  percmpta  iit  ipfo  iure ,  vt  (upra  'dizimaSi  doli  ,'vc  modo  diximus  ergo  quod  cx  iiuiuTnidal 

^lji^  non  pQteft  doli  exceptio  locum  habere  con-  tranladionis  caufa  folutuinefti«C|ietiiMdl  poteftk' 

traa£torem,qni  litem  conccftari  vuitetiamii  trant*  Dec  Nonvidetutcaufa  (ccuta  quotics  tranlaftio- 

«Mtiic.  Dbc.  Duh  cxi. eprio  tunc locum  habcc,cum  hi  non  lUtunA^qui  cum  isqui tranfegit,  nihiloim<^ 

apwferoccafionemhutt  cimlis  Lontranatunlcm  nuspcrgitlitempedeqiii,perindcacniioi»tc^9^ 

^tiitarem  luctuni  c,-.pratcx  Hanino al!etio/.i4»ff.  gilTcr,.incuqucextorqucrcondcmnationcm apMH 

jltdtbmdUexttft.  Ac«^ui  in  propofica  ipccic,  is  qui  rccnolleiiluni  llarc  tranladioni.  Etgo  quafi  cai{m 

«Wextu  a^oaii  fibi  eompetenris  ip(S  iure  vult  nonfecuta,diccndumeftrcpetipofrc,quodexcaiH> 

Ktemconteftaricum  co  cumqiio  tranfcgit,  captat  fa  tranfacHrionis  foIutuiTi  fjir,ncmpefi  isqui  tranf- 

loctum  cx  damno  aduerlarij  ^cr  occahunem  iuris  egttmaiitpaticondcmna(ionem,vtcondicatquo4 

(^is  ,  &  quidem  eontra  nararalem  cqoiTatem,  dedit,qaaim  obiicete  doli  «reeptioBem  ad^eoitaii^ 

tiimvcniat  adiierfus  fadum  propri  'm  ,  fuamque  dam  condcmnationem.neccmmnifi  valdc  iniuft^ 


dlixe  iitis  ingf efRim  &  ptocellarii, nottVfuniif mum  poicft ,  dln  tranfadione  vites  fins  exerentc  pet 

«gieeptloiwinreiiudicat^&iutiliuraiidi^agid^^  oppo(ltamdolirxceptioncni,nonpo(ntviderinoik 

liisexceptionibaspecemptorii$(ecuseft»ex^p.«x-  fccucacaujCi  tranfaaionis  ob  quam  datutn  fiu^ 

aftuniitxtrJthtktmutfi.  Quodetfi  vcnira  eft»qt;o-  Proinde  is  qni  tranfegtt  fioe  ance  fine  poft  itteni 

cies  conna padi  fixmam  agitar ,  puta  fiadfirjpft- ;  contcflatam ,  &  ex  caufa  tran(adjoius«MiQttidde« 

^him cxprrlfum de  nonpctcn^^o.  autdc  non am-  dit.eligcrc  dcbetantc (entcntiatft  ,an  cdhdemnar^ 

Slins  agcndo  [exceptio  (iquidcm  tranfii^onis  ni-  malit.tfcrcpctcrc  quod  dedit ,  an  vet6maht  vtt  tXm 

jX  nifi  excepno  padi eft. vt  faprd disimas]  oon  ta-  cepdone  &  ftare  tranfatflion',  Vcefta|^  cofidi^D|» 

rficn  bcncex  hoc$.probatur,ifiquonon  detranfa-  nationem.  Koti  cnim  dcbct  vtrumque  habcre  55, 

^oni$,feddc  dolicx^cptionc  loituitur  Vlpianus,  cepctitioncm&:cxccp(ioucm,vthic  Vipianus  rub« 

«■tiidoliexcnptiomulcumuillatabexcepdonepa*  iicit.  Sicatiexeodem  a&tfi>(urionis  nonpofldn^^ 

Cn,eiquefi.ib(icJiariaeft  /.  C  h  ridt  11  ij.  i.  vbidixi-  cotidifJio  &liberatio  contingcre/.y?  mn forttM i6, 

lilps^i^.i(ftf^.nccptoinde  locumhabct,nifi^m  $.)ii/rta«i«r/r.iM(</r.Quid  vciu  lincqueanieneqatt' 

9c  tranladtonis  rxccptio  ktonn  habcnmon  poft  Iitem*conreftatam  is  quiex  cau&tianladiotiitf^ 

«Oteft,putafi(Implicitcrtrarfi(rium firdcncgorio,  foluit , doli cxccptioncm  oppofiicrit,  acqUc  ita(il 

^j^fiioiedo  aUquo  pai^o  dc  non  petendo,auc  de  condcmnari  paftds  fitianinelecuttonc  quoqueia-  ^ 

amplios  agtndo.  Ilhid  planc  veitim  eft*'CK^  dicatifiilaamiuibeliiceledfoiiem,tetbpp<Miendri  >^ 

^pniacJionc  nalcicxcefJti  >nemdoli.  cxccpf!oni$doli,velcondiccnc!i  roliitionis;  Vide-  ' 

■h  Stdfifofihtem(mifi4t4mtrM-fsSitmfit.KAr,  tuteniinpQilejJhimpurari.curnondtiuscame^^ 

il^i.PecUtisconteftaij«rfnmquaficoiitwiitar/.;.  ccpttdljrm^i|NURierit, iatifqu^dlMntt 

firthti  infi.de fecuLl.  itlcg*re  1 .  Ltiim%%itm'  tum  ,  qu^  pi^cnniaE  quam  ex  caufa  ccaniaftioni^ 

IMI.  Vndccftquod  in  omnibus  fer^iuris  partibus  dcdit,habektftperitioncm.  Scdtaroencillmifthi- 

ijji^iciturtcmpusIitisconcclljt^/.piTMm  ii.vbi  dN  dicaci quoqttceiiecutione doU exceptio  locumha'* 

ji(Bsas^fiifr  itttbjreiit.l...i>jfi.ievfur.  Ergononde-  berepo(fiC|fcinirioKuius  $.diximuscx/.  ^.jf.Ltf' 

ber,nccpoteft  tranladliofada  poft  litcm  coiftcfta-  frw^aiw/rjiincic^/^riieiif.magiscft.vtadhucciftl* 

,&exceQtkoemd«h  p,uci:c.Ulud  cni»  «aiac  elei^.  Licic cnim lcaccnciateneat ,  uon  (» 
-•»,114  «"-4 
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pTam  vid'mr  inU.  C.fcrmt.»fc.nonf.f^  adeas  cx-   fa^NOJciimab^r  aaumeft,  mqu.t  Accm^ 
eepdoiieipeicmptotiasipcaac,«iutunpugtuntiu-  fmiMpMndnf4a.&UuminfMmt7.CMiM^^ 

4  f  Si  qualex  abittUkHdupii»  vdquadmpU^atniiiM^iiwm  i^icmtm 
efMbltitnmcxfyfiieimcada,t^etipoffi:.         ;  .  ^/l^ 


S  vU.£aMdUx»  Acjuilix  ex  fui  natnn  &  ab  initio  pceiuiltteftiL  i|/r 

Rat.  d  V  b.  Poenx dcpcnfic  rcpcti non  folent/.  rrri^w lnfiuMd,fU. Ex  altcraveri  partc ,  CKpbft&fto 

t»/f«  4».ii»f/-.fc#*  W.  Eigo  quod  foluium  eft  ex  caufa  quoque  fit  ro^  pccnalii,    crcfcit  pcr  infidari»- 

pocnalisaicuiiMt^Konblfpetinonpoteft,  mult6-  'iwmaclduplum  /.  «#«»^4  ntg*mtm  4.  C.t9i.i^  Stf 

miCBiblBlfiabinitiopanalisaftioillafuit.Tanro  magiseft  ,  viccnfcri  dcbcat  iurca»ionisqo«  «c 

m^isenimpffinaUsadiocft,  addiffctcnuam  ca-  pottfa(aofitpa:nalis,acproiude,vtfolutum«t^. 

luin , qux pcrinficiationcmdcfcam ,  necptoinae  U eiuseaaia  non poiHcrepeti  pcoptcr  ooicuIiKn, 

nifi  cxpoftfafto pocnalcs fiunt ,  cx quibus lamen fi  quod fubcft  nc porna  ipfa  qiix  aiflioni  .tb  initio in- 

onid  folumm  fit.conftaticpcti  id  nonpoflc  ,um-  eft,cicfcat^cr  inficiationera  d.Luqu*.  Nf  c  pbte 

etficxfalfacaufafolutumlit  l.uqiu  ^.C»LhHtkt,  liic/.<{uiintclligenddseft  detitdemjm  aaiail* 

DEC^ion  poftunc  dlci  panxdepenix.quxcxfilfa  bus  pornalibus.qur  itafunt  ab  inino  pcrnales.vca 

caufi  qnaniuis  panali  foluuefunt ,  aimcn  enim  a-  poftfaao  nngis  pocnales  ficti  non  pollinc.Nec<§» 

liquod  fubcftc  oportet ,  vt  posna  dicipoilit  l  Gnu  ftinguo  hac  parte ,  an  ille  ipfe ,  qui  foIuir,4miQ|BII 

(few^.Cuuf/ee  Iut.d$MdttU.  Ergofi  quid  folutum  fic  deJcrit ,  an  ilius ,  qnomodo  tamcn  Acctuilus  8i 

ex  caufa  va-iuUs  alcuius  aaionis,  quz  dupli poB-  Bartolusdiftinguunt  :eft  cnira  ei dillindioDi  cunc 

namab  initioftatuat,  vt  adio  fuitnccmanifefti,  foIiimlocu$,cum  quxrituran  adionekgif  Aqui- 

^el  tripli,vc  vibononiniraptorum,aut  quadtnplt,  licpoflicquiscx  fua  confcifionc  fiilfa  condemnati, 

Vtfutti m*anifcfti ,  & ea  caufa  fal(a«inueniatur ,  di-  vt  polTit  fi  confcflus  fit  fc  illum  occidiflc  qactn^a- 

cendum  cft  folucusniepctipoflc ,  quiaomnino  in-  lius  occidcrit,non  ctiam  fi  cum  quem  nemoif.i. ifts 

■debiiumeft,canlawV6feinnenituc,  finullum  dtiitt4tm%ylt.&UgtS>.ftqq.  Sedaliud  eil  deodiip 

prorfus crimcn admiftum  fit , puta  fi  quis  confcflus  dcmnationc  ,  aliud  voro  dc  condidlionc  indcbiti 

Bt  fcfiiftumautrapinamfeciirc.curoHmennequc  quxicic.  Notandusaucrmcfthiccafus.inquofo- 

forto  fubtra£kum,ncqiie  vi  rapcamqoicquam  fuc-  lutumquamuis  indebiium  non  repetitur :  quanil» 

rirnam  I1  faAuro  fitmrtumvcl  rapina ,  licdt  ab  a-  fcilicctfohitum  cft  cxfaliac  .uri  riLi<;aaionis  ,qur 

lio  quamab  eoquifoluit ,  rcpetidonuUaeflepo-  pct  infiaationem  crelcaicxi^<S./,<4^«<.  Aiios  coQ. 

lefl.  quia  vcrum  cft  eum  qui  acccplffihim icccpiA  gerit  AccUifiot,  fiqais  lcienB  Indebtcnm  foltierit, 

feeir»  *  ffperili#44.ji»f.b*«'-Eft»«^a'«»""oc-  quauisearoeMe,Vtpoftearcpetcrct/.9i(fl;/7^  «50. 

ius  amVoluit  cx  fal(a  cauCi  aftionii  mece  ab  initio  inp.itt  ttt. Cai fimtUseft Ule  qui  fcicns  lc  tutum  e^- 

nanalis  ficcius qui  cx frMa canfiiiaibnis,  qaae ex  ccpcione petpcccanihilomlnusfoliiit , deqdoi>i£ 

SvAftoiKenalisfiat&petinficiarionem  aefcat,  froxftij.& ml.fi tmftTtmzG.§.inithitumytnfr.  IteM 

?nn  nui.i  vimi  timoris  xflimatio  nuUa  fit,  vt  mali  ii  fal$6  iaiaueiit  ctcditpt  fibi  debcn ,  cum  iu% 

L°c  latiocmatut  Acairiius  ex  IM^^AA  ij.i»fA  «lidampiovetitatehabeac«  9««^^^ 

Mkiir  Sedvtmeliusideraaiead  il.MjM,quo-  «Iflffi/.A4ai.«.hcmfiiudicatumfit/.i.c.<»f/tfi.^ 

^auifoluitindcbitumexfal&caufaeiusa-  fdmffn         mmbmtnfr.m^n^^^  ^^'^"'^1*3^ 

2.=L^  poffit  pet  inficiadonem  ctefccre.vide-  aaiiii.i.  OMMm.& bMc  tfft  Ugc  m  pn„ctf.  IMllfi 

ttptecio  decidetc  «citanfigptedepeii-  excaa&pictatis  folucum  ptobctur ,  vt  in  /  rim  i»  ji. 


■fitwvwnnpteaodcciaetc «nwMig^cwp*»»-  .^.........j. ,  - 

aftionis  qu3l"i  malcns  damnum  hoc  quan-  f.multtr  wfr.  Dcniquc  fi  qius  fuo nommc  folucn^ 

mmuis  indctitummcurtcre quimpcticulum  ptq-  ouod ab aliodcbctur ,  vt  m Ififttn*  19.  $.i/»(pr.Uil 

ft«^di  fotttfle  proptct  inficiarioncm  dupli  srg.  /.  pmm*  6^.f.  vU.wfr  Quibus  tamen  cafibus  oh&h 

*^^^  it  S.9(xn4PMmfufr.  dt  hutjut  notant  t>:fim.  uat  Bartolus  ncc  infubrilitcr, cauUm  quidem  debi- 

firTir  fr/ fllftf- QMgdineogm conucnicur,aut  ri  cxprcfl^am  ic  rcmotam  in  fuperioribus  cafib<!l 

Mnuenin  poStaB^  meti  ab  initio  pocnali  nullam  clfc ,  fcd  tamcn  proxlmam  aliquam  &  taii-. 

non  fimilitcrdicipotcft.  Quid  crgo  fi  folutum  fit  tc  fubintcUcaini  fubcllc  ,  qux  impcdit  rcpendo- 

'indebimra  ex  falla  caufa  adtionis  lcgis  Aquiluef  ncm,fcilicct  tianUclionis,donaiiQui.s,auc  quama- 

J>ubi»woncmfacit,quiaexvnapancaaiolegit  liunfimikmtqaodce^vemroeft. 

Xnfit  libco  46.ad  Sabinuro.  ^ .  A 


SI  is ,  qut  perpetuaexcepdone  mc;n  ie{K>taat>  ciki^ciretfibi  ezcepuQfUn 
profuturam,promifcrkaUquid, vtlibciaretattcoiidiccre  no0poce(^.  f  ; 

Ad l>SiisMUlt4*  '  penuitvtascftjdebicotisloco  non  Iiabcc\{Cj 

«'      ^  .  '   '  neqaedcditotiUeqaiexccprionc  pcrpetitf 
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t>cbirorfiquidcmpropricincclligituri$aquoinui- 
lo  cxigi  pccunia  ^ozcllLdtktior  loS.  ttd,  non  .lurcni 
potefl  cxigi  ab  cu  qui  perpctua  cxccpcione  tutus 
ell:im6  nccab  co  quitcmporali.quandiu  tcnpora 
opponcnila:  cxccptionis  clapi>i  non  fiinr.  Scd  ta- 
men  dc  pcrpctua  lantilm  non  dc  tcmporali  cxcc- 
prionc  hic  loquimur.qu  a  non  sbfolutc  vcrnm  elt, 
exipi  nonponc  abco  qiiiccmporali  dunraxatexcc- 
ptionctutuscft ,  ciimpoft  tcmpiu  fi  conncniatur 
Ibluerctcncacur.  Vndcellquoddicimus  cum  qui 
Tcmpor.ikm  cxccptioncmtimct,  limilcmcdc  con- 
<Jicionalicrcditori<<./.fr^</i/w,quia  ficuti  condicio- 
nalis  crcdicor  non  potcll  agere  antc  contlicionis 
cucncum,/.cft/<«Afw  11}  tcd.tit.  itancc  jIIc  qui  cx- 
ceprionc  ccmpotalialiqua  rammoucri  potcil  ,cfFe- 
Aam  vllum  adtionis  (ux  conicqui ,  fi  intra  tcmpus 
ilJud .igat, qu.imuis  fummo  iurc  poflir agcre.  Ergo 
<]Uod  quu  (oliitc  qtiail  dtbiior ,  quamuis  fcicns  le 
tatum  cxccprionc  pcrpctua  polcll  rcpctcrc «  non 
cnim  qnod  Idat  libi  CTtn  exccptionem  compete- 
re.facit  quominus  co:npctar  Dec  Excipiio  quam- 
uisperpccua  competcns  dcbitori,  non  facic  qain 
veri  dcbitor  mancnriproiurcrpcndcht  enimcxce- 
prioncsomncscxa:quicateiuti$pritoiij ,  quod  a- 
(SHoncm  iurcipfo  compcicntem  non  map^is  toHc- 
re  potcft.quam  iiisciuilein  totumcxting-icrc ,  lcd 
tanti^m  alpcriratc:Ti  iuris  ciuiJis  corrigcreaccmcn- 
darc  l.uu  autm  7.^  i.fupr.deiujlit.  &  iur.  Ergo  quod 
quis  foUiit,  fciens  fetutum  exccptionc  pcrpctua, 
non  potcll  repeterc,quia  vcrc  k  ipfo  jurc  dcbitum 
cft.  Dcfcienrccnim  untumideo  Vlpianushic  lo- 
quitur,quoniam  is  qui  (cicnsprudcnfque  rcmiiiic 
cxccptionem  fibi  compctcnccm,donanti  iimilis  ef- 


fc  crcditur  kptptm  dtkgnerh  n.  infr.  itrouH.  cuiu* 
iiamque  pcrcrrorcm  luiuti  rcpcticioc^l  t-iuscon- 
fulto  dati  donatio  eil  /.  (utm  ptrfrrorem  55.  de  rtgul.li 
indebitum  9,  C.  b»c  tit.l.  tum qut  j f.  frpr.  de  ifitff.  tt-. 
jUm.  qiiodde  i^;norantc  nonpcrinde  dicipoteft» 
nemoiiquidem  videri  potcHrepudiare  ,autamit- 
terc  iusquod  iibi  compercrc  'gnorarrn/^./jru/rri*. 
ctdeHiiij.eod.ttt.it ine(ji(.ttjiam.  Ergo rd  impcdien.. 
dam  condiiboneni  indcbiti  du  h;cc  coniun(£lim 
rcquiruntut,  vt  is  qui  foluit  tutus  f  cnc  cxtcptione 
perpccua,&  vc  mtiim  fc  fciucrit ,  alioqui  condidtio 
indtbici  locum  habct  :  fcd  neqnc  omniscxccptio 
perpctua  paretc  condiftioncm  nidcbici  potcfl;,fetl 
ca  dcmum  qu«  fauor.»bil!s  cft.id  cft,qiix  cx  lauore 
&iquitacc  ncgotij  p'ofKifcitur  nonexodioae- 
diioris  iuxta  diftindioncm  t./]ui  txteftitntm  ^  o.»»^. 
Fxcipiuni  ciiam  noftri  c.im  cxccpcionem  perpc- 
tuam  qua:  ilt  iniiuda  ad  rigorcm  iuris  coniciuanr 
dum,qua{is  cft,inquiuntcxccptiorei  iudicatxcxi* 
Ih/mri»  (^j^.&Liudexitjrfr. Ccd  non  facis  bcne.  Ha- 
bctcnim  illa  cxccptio  rationcmaliain  fpeciaicm, 
quia  nititur  xquitacc  ciuili  tantiim  non  ctiamna- 
turali,vt  ibi  drccmus.  Czrcrum  Ci  qui  .  fcicns  fc  tu- 
tum  cxceptionc  tcmporaJi  folnerit ,  non  eo  minm 
I cpetcrc  potcrir,quia  non  tam  donaftc  &  cxccptio- 
rem  icmiMile ,  quamanie  tcmpus  foluifteacfolu- 
rionem  prorogalfc  intelJigittir:id  eniin  loluit  quod 
finito  cxcepnonistcniporexqu^  folucrc  cogi  po- 
tuiflct,/.i«  diem debitor  io.fupr.boc  tit.  Perpetuam  ita- 
quc  cxccptioncm  c/Teoporcctvc  condiiflio  indu- 
catiu d.i  qui  txteptiontm  Ifitunfttttm  16. §. indtbiium 
i  qHtfiliofAmiliM  infr. 


»5.  Idem  libro  quadragcfimo  fcpcimo  adSabinum. 

IVmduoprorco  ficlciiifliflcnt  dccem,dcindereustria  roluifTet,  &porte4 
'fidciuflbrcs  quina :  pl.icuit  eum ,  qui  pofl:erior  foluiflct,  rcpetcre  tria  pofle. 
Iioc  mcrito:qui.i,tribus  a  reo  folutis,fcptGm  fola  debita  fupcrerant  :quibus  pei- 
iblutis,tria  mdcbita  foluta  func. 


C 


Ad  l.Camduo  15. 


Rat.dvb.  Ciim  pro vno  rco  fi  fciufTorcsduo 
acccpti  funt,  qui  dccem  fidcui(rerunt,conilat  fide- 
i{if!brcs  fingulos  filtcmquitia  d<  bcrcadmiiTo  in- 
tereosbcncficiodiuifionis,quod  habcntcxepifto- 
la  Diui  Madriani  LintcrfdetujfoTtt  i'uLinterees  ^i.tnf. 
defideittjf.  Ergo  quamuis ambo  qiiina folucr.nc ,  id 
cft  ,  quinquc  fingu!i,nihil  ramcn  qviafi  indebitum 
(blutum  poftimt  cond  ccrc  ,  aut  fi  condicflio  cis 
danda  cft.viriquc dati  dcbet  vnicuiquc  pio  raca  & 
virili,  vt  inlfipan*  is.$.v/f./«i/>r.non  ei  foli  qui  po- 
fterior  folii  it.  D  e  c.  Condtdlio  indcbiti  datur,quo- 
tics  folutum  cft,  id  quod  folutionis  tcmporc  indc- 
bitiim  fuif,  licc:  antea  fuetit  dcbitum.  Rtferture- 
nim  cond'clio  hxcad  tcmpiis  folutionis.nifi  quod 
(uSicit  ctum  iudcbitum  cllc  co  tcmpotc  ,  quo  sgi- 


tuf  condiftioncindebiti.Atquiinpropofita/pecic, 
ciiin  duo  pro  rco  fideiuififTLnt  deccm  ponimui 
icum  dcindetri?  foluilTc  poftca  fideiuftorcsiingu- 
losquinacx  ordine,  verum  eft  diccrc ,  non  nili  fc- 
ptcm  fuifTc  dcbita,ciim  quinquc  foluta  fuut  .ib  illo 
cxfidciunortbusqui  ptior  Ibluic,  quibus  quinque 
foluti-J.duo  tantiim  cx  dccein  in  obligarionc  fuper-» 
fucruiit:  conllquens  igituromninoell, vtfideiuP- 
forqiiipoftcrior  qiunque  fuIuir,foliiattria  plusdc-» 
bito.  Soli  ergo ei  condtdHo  coniperit ,  vt  tria  quae 
pliisdebiio  ioluicpoflit  repeccic,  alij  enimdebi-» 
lum  folHeiuni/.r/i.§.Ti/i<«<».//^./)«  nr.Diucrfum  eft, 
fi  fidciulToccs  paritcrquina  ibluerinc,  idcft,codeni 
tcmporejicavcncfciri  poifit  quis  priorautpoftc- 
rior  fjlucric,  vt  in  d.l  ftpaM  <i.  vlt.fupr.  vbi  rationciu 
diffcrcnriz  attulimus.  lungc  /  ftdetjiquid  a^.^.i^pr. 
de  vfufruil. 


iC.h^r  u  libroviccnfimofextoad  £di£)um. 


SI  non  forfcm  quis ,  fed  vfuras  indcbitas  foluit,  repetcre  non  poterit ,  fi  (bfw 
tis  dcbirx  foluit.  fcdfi  fupralegitimum  modum*  foluit:Diuus  Seucrusrc- 
^iplir/quo  lure  vtipiur^  rcpcti  quidem  non  pofle:fed  iorti  imputandum : 


y. 
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fipoftearortcmfoluit/ortcm  quafi  indcbium  repeti  poflc''.  Proinde  &  (i  am^ 
forsfucritfolutaSvruraErupralegitimummocium  folutarjtjuafi  fors  indcbita, 
irpetuatur«quodii(imuLiolu^jq^:po(critdki,&  tuacxepecuioiiem  iofruoij^ 

t   -.  '  -  -  .  • 

'■  tAd  ItSt  Iffff ff*^        -  <,v.'r  '    >  Btntnr  ad  ptoduceiuLun  Don  quidem  adtoBc 

IlAT.PTi.Itukl>iu  foluti  condiAio  HilpilfiJ'.  hdltfrmrfifr,  iiffg. Jftai|w»eofi  fohia  _ 

«itcompetic:aTqui  rtmtinciebitxvrLirjr,qocAii]lo-  bitisin  vicemteraanefanonu,4r,vtclanusd(ciiiv 

Biodo,auc aliici  quain  pci;  iiipuiationcm  piomiinE  vfucas  laie  ciuili  dcbius  fadt ftipulacio ;  ^^.Pfl^ 

fiint,indebitzquidem  iureciudi,  cciamlipadhim  toriopadmBBudnm.Atin  viccni 

nullum  inrcrccllerir ,  nih  Aip  i!.i!;o  fuhll  cuxa  fit  /.  fbla  earumfolutio  ,  aut  frudunm  p^gnorJspctce. 

^uammi,  Coi.dc  vjur.  l.  lum  i^.i^Jr.  dt  fiijcrtf.  ptfb.  piio  d.^xvnfuiuu^  dt^J. tiim debiior.  ita^uejm^ 

DefMtctamen  naimaliiiie^mcxnudo  paAo^fieo  qasmfeluaBiarolintiioindebiaB  funt^atlrtmpik 

niodopromilTxfmt  ErgoqtT.mniisforsdcbitafuc-  tx  funtdebitx  rcpftinntar  natur»litcr,  tanquam 

xit^tamcn  vfuraedebicx  non  fuctinc » quia  nulio  agnica,vcdiximus,prr  foluiioncmcanacmaiiobi^. 

snodopionliirx funt,  &  (btucx  ilnc , dicendam eft  gtriOBe.  Acque ica  locushic  meo iodicio  intel|iiij[ 

condici  cas  polTe.Nihil  fiquiJcin  vcc  rJortem  dc-  debcr,nonquomodo  Accurfiui  intcll  gitdcTfiitis 

beiijV^as  vciouoxidcbeti.quia  non  qucmadmo-  nudo  pa^proauflls.  Nonenmi  dicipoinioi|p^. 

dam  vfiits  tuiqoam  acoeflbrix  fubiiliere  abrqne  todebicc  i  Itc^  nullo  intemenience  ftipaJadaM 

ibrte  non  poiTunt:  ita  ncc  fors  fitievfuiis  :  poteft  vinculo  exigi  nnn  poflint.  V 
principalc  edc  finc  acccnbriis ,  non  itcm  acccfToria      a  StififuftM  U^atmum  fMMkfli.SL AT.oyB.^^t^ 

£ne  principali  Uim prmiptdk  178.it rtgMr.  Non  eft  nnm  vfivsvidentttr  in  vtcem  rcn»KieraripiM«iJ^^ 

igicur  bonaconfccutio,!!  quisdicat  cum  Vlpiano,  iute  liniJeif»  dcbitx,quxlic^c  prominjc  niillaiii^Pl^ 

focds  debitx  vfuras  ind/^bttv  &  (qlujcaa  &ecinc,  Ibiucztaaicn (unt  vltro  adcbicoiie^ytRN^ 

non podfe ,  ob id  fol&maMiE^  , fic  dh  (Iixifflns.Ergo  eriamfi  fupra  legitimmiitiniodon» 

eoim  legendum  hic  c^pftrtu  mk^fkutt  vt  Flo'  roiutsi  finc ,  dicendum  camcn  e(l,  noncp^gisro- 

rentix,  non  vt  vulgo  apud  Accarfiom    ftrti lUbitM  peri easpofle.  Modas  cnim  lcgiriraus  vliiri3Vam,id 

filuit.  1  lu p  1 1  cac  enira  co ncradicbionem ,  fi  c^uis  dicac  eft,qai  olira  ^legib us  prxfcriptus fiuctkodie.aucejp 

Tfuras  &indcbitas cflc &dcbicasabfoIutc,qa9ffli-  i Ittftiliiano in Ijm t^.C»tLdt9ftir.tfigBnd^vuiix^ 

uis  ficri  poffic.vt  indebitx  finc  ciuilicer.debicx  au-  aut  promittendis  cciam  pecuniis , non v^tro&hbei-ii. 

<cm  luiuralitcc ,  quomudolocum  hunc  Accutfius  ralicecfolucndis  pr^faiptuseft:  &  coicqucncer  t^^' 

ob  vidiun  vulgartk  leilUonis  tncerpcecad  coadiw  in(bnemimputandumcil,  quod  in  caufiira  vfwm^ 

cft.  Dec.  Qj.iibcneficiuraabaliquoaccepic,hoc  rum  nomina;im  cxroiutimi eft.  Dec.  Quodlc^' 

ipfiaiuturalicctubli^acur  adccrri/iu/Mt,  &  adiemu-  fieripiolubicum  cil.non  niigiscaciia  quomexprc 

iietsclonem  l^t^x^.  S-f9wfidimfufr.debtrei.feut,  (acoD«eiKtonefieri  poteft,n»qttod  viu.viq»|Mr^ 

atqui  bcnefidum  nec  lcue  accipit.qui  gracuiram  bctur,conccd3turaltera/./cirfff/>ffrw  zt.jf.tji?^  del 

neci|niam  nuUisfiucpccllipuIaiionem  fiuc  perpa-  gitjuter.lMuguputoj.i  fipupiUiu  dtrtb.tn.quifub  tiaek 

^^promiffis  ▼fiiris  accijiu«ergo  hocipfb  le  oblt-  Acqat  Icgecooo  patiuntu  r  vfuras  immoderatas  a| 

gata(fs^T</i,;*naiura!itcr,viproindcfivrurascias  exigiautpromitti, non  obid  foliimquod  odio^ 
pecnniaevltto foluac,  nonPQmc  eas  icpeccre fioc^boatmampccunic [cAcnim  pccunia  rcs 
«lamted^iriu ,  ci^tn  natffi^tcer  eas  debucm^^iP^ %acttra  ilerilii»  quaealiam  peainiam  gignere  &  pi^ 

'^^qiie  naturalcm  obligntionem  ca  folurione  a-  rcrenonpotcnj  fcdctiam  qui.nfacilc  ininfinitiini, 

gnouifTe vidcatur^vc  in  i^tAmmii..iufT.  yj^  emm  auc  ialceinia  immcnfum  cxcurrcrcnc  ,  niii  cmq; 

libeiaUtCS  ^^ktSBEt.  Uberah'attM»<fiiaie  fiQ&$licSic  in  roodo  coercergncaf.tum  quoquc  ci^m  vltto^AiS^  - 

peiibaaeiiisqui  ptiurcm  accepic/./v(rii)M  rtmu-  nandi  .mimo  .'uIuLrcntar,  nt^  i. pcfiult.^.u  mfr.dtdt- 

nerattdiil^i-tbtdem  PafmiMnminfrJii^^   Vndccd  ngt.iuiiil.LAqudiut  i/.Mii.  Ergoncciupcalegidinuin 

q^uod  cum  dcbitor  gracqita  pecania  yritar ,  id  eft,  modam  (bloi  cai  eriatn  ex  cemimerarionis^aul« 

'  #co  qiu  vfurx  nuUx  ptom iliz  fint  >  poteft  amen  permiccendamfiitc  Proindemerico  Diuus  Seuerq|^ 

^^c;^^W^bMs,rei  fibipigntMpwadli^i-  refaipiir,reperiquidemea$nonpoUe,cuninidier 

^^a^a»s  ttmetiai.timdMterj,  girimum  vfqaemodom  fiiccinc  naiuraliier^vtdiafe 

H^jr^itk^i^ti  Vhi  notandum  mus,  dcbi:x  »  fed  taroen  qoatcnus  legiciainMpp 

 i^umn'onitia  Ibqiit,vtdlcat  po(Iecreditorcm  dum  cxcedercnr,forti»tnpatandascnc,vrexco  /o^ 

ficu^us  rci  obl  gatai  tetine^^ifed|/uras de  frudi-  lutionis grauioris  incommodo ,  debicoc  hbciaii 

bas.quali  obUgacoad  «f7/Ai|Maebicore,  non  qai->  nemeatcnLs  confequatuivvr  ic  tal.ertdit»i 

dcmvt  ftudlus(  ignorispr.TfIcrcrcditori ,  fcd  vt  v-  WMf<yi/iff.itafif,vt  cafolutio,qr..rc<injiclioni 

iliras  pecunix  ctcditx cx  hudlibus  ici  obiigacxre-  fararum  iilcgitiinaiampaiccc  non  poccft, qtBoiAnR^: 

digcndas  ad  modum  vfque  legitimum.   Qoanto  cero  debitam  ciK^ienim  eft ,  pariat  Iibcxarionfi^ 

magi:  iginir  fi  dcbiror  ipfc  loluar  crcditori  vluraT,  fortis  procap.irtc ,  pro  quacondi&oncm  a^QqHI^ 

quarauisnuUomodopiomiliasi-Adcilenimhocca-  compcccrciK;ccileclIct.  v- 
.^ta^moltpe^cptefliorvohinias  creditotisvroias  de»'     b  Mt/ift^kiifirtemfibiU ii 

bitotifoluentis.quampignus  dsntis.Proinde  locus  ^fifsjj/i.RAT.DV  B.Inomm'b«tnom.;n'ionilvjs. 

hic  imeUigidcbct  dc  viutis  nuUomodo  protniffis,  ioluciooibos  maximc  tnfpicicndum  ai  qua  j 

ftique  tueriamprffK>rionoAmiiimqudmciuiG«l<-  te &Ai^t,t)eadasopeierariltnintenttt>M 

ICIodebitis  [ qtiX  enim  nudo  pa<flopromi$x fiinc  gcntis  l.non  cntnis  1 9. &frttfti.ft^r.  dertiiacredit, 
ezitueptxtorio  <^(^benciUj,gaajK|da^^m^^|C  plcr(i<ywdgjiitepy»anipltii^ 

^coocialcgcs  ncccdlqtli^S^^ll^iytlftpj^^  '^Siui^ksflisi»^^ 
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bliiiNi  5.^.1./. wi» «X plarAm  9yM^.itfilMtd.LC$d,  is  >  qai  cuivecacam  deberet ,  qnin<]Mpnrn  prc* 

iiil;  GAm camen  conftac ,  incaailkm  fords  folonim  taw  Iblnjc  fiqpca  kgidmum  modon  vfncania^ 

fbilfc ,  sutin  caufam  vfutarum ,  dubicadoni  locos  cenram  Sc  quinquagtnta  forcis  nomine  foluiller» 

miUas  celinqaicur,  aa  loru  impucatuium  fic  >  quod  neque  pagoat  qaod  m  dta.  L  tndtbitm  fcnptam 

invfilras  Iblaram  eft,anconcca.  Acqui  iopropoftcB-  vtoas  polteafiHntas  repcti  poH^  t  idemm  cx  Iioo 

fpccic  ponimiisrolutaseflcvfuras  quafi  vfuras,non  loco  irainrrlliqcndum  c/l,vt  ramcn  nonquaH  v(u- 

oaaii  fonc[n»&  ibnem  debium  fuiHe,  qaamais  V'.  caclcd  quaii  (ots  tcpctancur.Cuc  vec6  non  quafi  v« 

MsfbccintnMlcbia^Eigo  fi  poftfehnacvlbcH  to>  intcte^  Mnqaam  ▼fonefi^neBfinc.  Idcolbaifl» 

dcbitas ,  ctiam  (brs  quxvcfi(icbebatur,roluiafit,  qu6d  vruia-iiilcginm  islexnulloraodoagnoldt,»* 

Qon  eftadmictcndum  vtob &Sam  roludonem  ne  quidem  viucanun  nomine  dignacuc  ,  vibeM or 

Ibracam  indebituam,  ibtt^fi  indebita  tepeci-  nimt\isfiwir,ftvftwnonttanira,£bdiaceperqpjt 

pofTic.  Dsc.Cumvratatoroninoindcbirxfucrunc  dicunturini.)Eff4»»6z.yu^r.i^rhpnN(iMt.  Snbtdll. 

6cfolutxvliralegitimammodtmi,ficati  viquead  faiicqiueftiolueceftthabuicque  di(IcntiencespcB<|^ 

legitimum  modam  qoafi Mcamlicer  U  ob «V*iiin>  dencea veceiea,vcapparet ex  A.l.u»d^uiu, fed  Stmb^' 

^MMcn,vcibpatdjatma«ita  quod  modum  tilfor ,  arycMUuygio  illa  eft  quam  Vlpiannt  hk 

timum  excccfit  ,  nonpotedad  cau(amvrurarum  probar,necImperaTorimprobat  in<t/.iWriif*. 
prodcere,quznonmagis  poftquinianccfoludo-       d  Qmi^fimidfikmti  R at. ovb.& DEciD.ad 

nemdeblcxiuifleintelligancur.Ergonccefrceft.vt  bunc veciiailam  eadem  eft  qas  ad  ruperiotem, 

(brrem  ipfo  iuic  minuant ,  taniumquc  cx  forte  dc-  nnm  vidcbatur enm  qoi  fortem  C\mvX  cum  vfuris  il- 

csdaCiqaantumcx  foludone  vfurarum  vUtalcgici-  legidmis(uluit,partimibnemrolaifle,patdmviit' 

mummodum  ad  crcduorcmpcrucnir.confcqacn-  ras  illcgidmas  ,atqaeideononibnem,redciacjbll 

ccr  (i  forsipfaqiiafi  adhuc  tocadcbira  folutafir,  fa-  idqno  l  riipr.i  legicimum  modum  vfurantm  fohlit» 

tendum  eft  poflc  condiciqaafi  iadcbitam  forrem  condiccic  cum  dcbereifedmajos  eft,  vtqaod  viu'- 

UHuaqaxpofterioceJocofolaiaeft.  Fierienimne-  iaramiUcgitiroafain>ttoinlneidbRnnefl;cAmvAi»' 

qait.vtpofterioiisroludonis  rcmporc  indebiram  risimpiirannon  pofllitj^brti imj uretur,nouamquC 

noafic,quodiam folututn  mucnicut  l.fT9xfu^d.9U.  fortcmlaciac,fed indcbicam  toiam,qujrpcioiidcR 

%,Tkim  i.ii^.b»ctit.  bitc«ccedac.Quicqaidcnim  fupta  lcgitimnm  mo* 

c  PnindtetfiMte firsfkerltftlttta.  R  at.  d vb.V-  diini  vfuntnm  promitticur ,  pro  non  adic£bo  qui-» 

furatpoft  fonem  folooc  fiipca  legicimum  modum,  dcni  habcndumcft  Iptdaut  i^ju^.  ie  vfw.  fed  noiii 

non  pofttmt  minneie  Ibcmm  iam  fi>kRam  l  MM  cquc  pro  nonibloto ,  quod  lblanmieftfapcalegi«j 

tM  i&ejb vfiir.  Efgo  neciore  fortis reped  fcd  potias  timum  moduni.  Ergo  dicendume^boc quoqua: 

iin-e  vfurarum ,  quod Sc  inaacte  videntr  Philippas  cafu  rcpetitionem  iUicicarum  vfuraram  locam  ha-* 

In^raconn  i.l.  iaiAitM.,  conttaqoam hicab  SlV-  bete,(cd  tanquam fotds,  non  tanquam  vfutarum*^ 

piHlfllipilini fii    Dec.  Vfutarum foIutio,qiMB  vtinfpecieprarcedenre,cumoccanone{brdsfue- 

ttOn  poteft  proficcre  ad  minucndam  fortcm  iam  rintfolutx  ,  vt&  Bircolus  hictradbt.  Aliud  cll 

feiiitam  qux  fuit  dcbira ,  prodcft  ad  eam  augcn-  quis  inuiccm ccedicoridemque  debicor  ilcanre  fa* 
JbMDi  vtqucmadmodumfuitdcbitaqoacentttpii' .  aamafc(blutioiietn*Namtniis cafibusinquiboa 

mumfolutacft,  ita&lirindcb!t,Tquatenu$cx  vfit-  compcnfariolocumnonhabct,fifoluar,nonhabet 

rarum  illcgidmaxum  ix&z  poftea  loiuuonc  ouda  condiCtioncm.fcd  ruhcantiiim  acdidpcddonem/lil 

eft.  Ergo  qood  vfiomim  iHcgitinMtam  nomjoa  •  ^iaHican  p.vbi  dicemnsci|^.  Inpropoficoaticem 

poft  fohitam  forrcm  folutum  rlt,  condidrnnqn.im  cafaisqai  vfiirasiilct»itima5  ioluir.non  fuitantelbj; 

indebitampoiFftiicdiacc ibctia  non  viazamm  adi  lutiooem  acdicot,icd htcdis  eftpecfoiudonem.  ;;; 

t  f^So^ vCoitmniyGitx » nec  in  (l^piilatain  de* 
dud,nec  exigi  poirunt:  ^fblutsrepecnntur:  quemadmodamfutuiaium  vfii»' 
larumvruix*.  • .,  . 

,  dapIomauteztgereveltt,tattettfieieJie^taIiotio^. 

•  jl^^tl.St&f^iitffhnmKfiMi'  mincqiiamvfuranmi&pcrnxnomine.  Vidcrure.' 

■  ■  nimiiUpromt(Iiof.idain  fraudemiegicimarumvr 

Rat.  dvb.  Vinnr  non  propter  laennn  peten-  ratatnm , jde6qnenecv«let/.^<(iMrfa9.(.fa»iiii*44» 

tiamjfcdproptermoram  nnn  (oliicntium  infliqun-  infr  dtvfMr.L^.itvMtic.fanor.  Qvi6  criamrefpexifTc» 

rur  Lcum  tjmitm  17.  S.lifufill»  iftfr.  it  vfw.L  Tttis  Sm  videtacluftiniaous  in  L  vtue.  Cti,  it  fattatt.  qutprt 

87.$.v)iir<tf tf<i9A2.Moiamanten(bmnrca^ueftO-  «afndinrcr.vbi coniMtair,  vtaccid^aodiatereft, 

cecetcquumeft  Linaaitmngtitfie  ryi.^t.pen.dereffj.  pofltt  in  caHbus cctcis  duplum  cxccdcrc ,  ciim  ta* 

iar.  5r  con  feqacn  ter  ea  pcena  coetccxi,  qux  concra-  mco  loosi^motabitior  cauia  ilt  cius  quod  iotaeft» 

hcttcibu  s  plaanc ,  quidni  ergo  etnm .  fupra  duplum  quiim  viunmiliaiatij^imtd  qnod  mmel^x  co 

^iasuuSx  pcr  ftipuladonem  vfiirae  &  cxigi  pocc-*  quodmihiceveca  i^ft,  quodquc  lucranpotuii^. 

runt,  fciolui  >  malt64(aemagis  foIutcretifMti?  umiitiftiiMfrM.RAr.nmlMkr.  Idefflcftdcviuca- 

Dbc.  HoncftusnKiduslctuandoscft  inomnibuc,  iumvrunsinimiaciiimanaricia,ACBiilliiimpcobaiii 
mm  Bnmodeiaca  caiafque  aifedlio  &  aoadtia  fub. :  fimlat  eftt  ii  qoic  velic  viucamm  viuras  non  &lui8a 

l^peada  Lexdamni.^oJttfri)ic^,infi'.itidmn.i»ftit,  quamui.sper(b'pularionem  promiiTas  exigete,aut 

«|miMatemvfur2fupraduplamptomiituntur,auc  edamfiiucascecmctriptoptcrquodetiamjnfami* 

•ri^iincurtaut  foluuntur ,  honeilamaodam  exce-  roacata  ImicliriiBainum  generi  imgatut  Limprtkm 

danc ,  cum  creditori  cuilibct  quantomuis  auido  &  fKfim  xo.Ce*  iptth.tMfjrrtg.  infm.  Ecquiaplerqaaf 

«uarofaci«c^edebeat.flaodU>rtisfuz  duplum  ex  ^aeviutaram  vfiuas^xigete  videanturj^unspic^^ 

viuti«  coiAamu  fitiwc  faendiw  cft,  ^uid  rupc*  '     in  6ncin  conocnam  i  n  non  vffin£fiaa  «  CA" 
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£irtis  vfumcijsuiCa  laftiniamu  Dofiex  cqiit£iau  tiu ,  n  modd  diximns  ex  U  vU».  C$d.  it  i^.lj^ 
cooltitDck>nehoeidiftriddptohitniiciBiw.CJriK.  tritx^fJiKfitMiiiMUmfit^k»^ 


fur.iActt >  ne  qM  conoentione  v£iras  etiam  prcte-  ftm.  kng.  Sed  quia  nec  futuraium  vruracumaki< 

rins  in  (brceraiedigece  liceac ,  aJioqui,inquic.  non  git  qnua  ptxtecicacum  vrunc  petmittendx  fiNPbllBi 

lebttSyiedTeibislextmponravideretnr.  Ectamen  cltBUotabiliotesvideriDoffinc.eatiuudmiiMiir 

non  itwNrtiW  fUffoaiid  nofbi  adfitmace  «pod^  iiequ6d  in  poteflate  fit  aebicoris  einfiiiodNjte> 

fieri  per  conuentioiMm  &  ftiptdactonem , vt  lblu>  nim  pcaeftadonem  eoitare  foluendo  prioies  ,  vt 

Us  vfuras ,  auc  pto  to\\im  habicas  poflit  cceditor  pcoindeiibi  debeat  imputare ,  non  loluac«r^aah 

ieUcoritn  nonam  fotcaii  coapacaie  ,  qwlicx  dHf . Ifmum $.0. uLSmn .infr. 4$ ffiur,  SedoMiii» 

itOQO  concra6hi,  nouoqucr  muruo  arque  ita  vfura-  ta  eft  ,  quia  vlurarum  vfurz  Cme  prztericatumfi* 

lamvTurasezigeret  (ecuttercorcm  AccurAj  in  4i9»  uc  futuraium  nunquam  pcrmictcndae  llint  ,  ncc 

iair.  ipwiiraineii  i  ccieris  interpretibus  commo-  ferendus  vUomodo  anatocifmat  4i& JL  tltim.  Ra- 

ritcriraprobatumeflcCaftrenfis  ibidcm  trftatur.  doneetiamiUa,ncacce(TionisdcturacccfIIo  ,  qtiia 

£crcdie ,  nihil  enim  apenius  eft ,  quam  ca  tadooe  nec  datucacctdens  accidends,  vt  aiunt  Phtlfi^ 

nit  potiits  fiibciiicMeBiiidfln  lieci  oooftitaDooi,  plu,  Ade6aatem  verutn«ft,nondeberi  vrmap^pi. 

rcctantumfcmcnriam,  lederiamverba  luftiniani  rarum.vtncc  fidciufforeonominc  dari  pollir,qufa 

apertd  violaii.  Quod  nos  plurtbus  oftendimns  in  com  lez  obligattoni  teftftic ,  vt  Baitolus  io%M»Wi» 

<3^iadrnoilco2MrmfrtffRMfk.  noD|wceildMoedetefideii^orUriiifcN#«4lM^ 

X    QmmdimodKmfutUTAnmvfmrmmvfw*.  Qz-  «RciimpermcdiamfidciulTotispcrlbiMMWliin 

oe  ne  hoc  ica  iiuelligas ,  quali  Auniaium  darota-  perucnitucUMN^  ^6.it^4taif.L  MMNUiM» j.<^ 

«tttiiBBMMmiioacciMn  pewiwiwim  fSaxmvtO'  l^m,  .f 

Ubicc  fint  [«anetaiina  omnimodo  piDliiMap  • 

f 

ft  f Si  quis  falso  fe  fortem  dcbere  credens»  v/iiras  (bluerit :  poteft coadial» 
fejMCvideturlcieiiswdd^uumroiuillc. 


Jid%.t.SiqMhfi^9»  irtvrinutiidebitasilieiwiblaaciiqatdenqmTqata 

Ibrtcm  debct  hoc  ipfolic^r  vfuras  non  dcbcat,nc- 

RATtpy-  Aliudbft  rortcm  promittere  &  de*  qaeduilitertiequenaiuiaJiier,litamcneaslbUu(* 

bete,aliodTe(& Wiicat,nec quicquam  vetacibccen  vidccnrfiicieiedlebitas  ,  nec  lepettic  illoepocdl^nt 

^bitamelTe.vrurasverbindebitas,  vtdiximusini.  ad prindpium huiu^  lcgis docuimus.  Ergoquenio 

rio  huius  legts.  Ergo  quod  quis  £ils6  acdidezit  le  admadnm  nemo  dtdtuc  Iblaete  rdeiis  ioncm  mr'- 

fottem  debere,  non  poteftncete qoominof  etiam  dcbicamquampatacietlebece  :  Icanecdid  qiAr 

fcieot  videacurvrurasindebiias  roluifte.li  eas  fol-  quam  potcft  fcicns  rolucrc  indcbitas  vfurat  dil^ 

verir,  qaasfciebtc  nec  pcxfiipulationem  nec  pet  ioccis quam  £ils6debecerearbiccatur.  £t  hxclodP 

sad^uma  reproiDifitfidfle.  Atqoinisquircieot  lmintientenciteft,nonquam  Accurfius&Bacto& 

non  debece  indebimm  lbIm'r,non  poteft  condi-  lus  comminifamtur  de  vfuris » qnas  debicoc  cikH 

cereLfWii^a'5o.i#i/i'fM24-/'^'^'tf*Cuint  fdietlenuUasdebeie,tamen|icoinifeOt,vt  fedvci| 

cnimpec ettotemuilodrepeddoeft,eiuscoiifiit>  scacionc&neceffitatelbccitatiasfoIaendsEliberat^»  » 

lodaa4oaotiocilfcaMVfcr0mCMi5).d(r({>2.  lar.  ret.  Nimtntmintelli^erenonpotaerant,  quotnoi)  ] 

Ergo  non  cft  permittendum ei qui  vfurastndebitas  do  ficri  polCc ,  vt  vlura: nullomodo  promiine  de> 

lbluit,fciens, vceascondicat ,  quamuisfortemle  beanturfoRisquanmmhbetdcbita;.Iuqaeprc^^ 


^dicce fidsbputauecki  Dtc  Quilqois putacic  ibc-  optim^  hic  locusnoftnm int 
wmikbwriii*!"— ^*^"*  «m*»  «^"-■«iaeq"*'!'  mom  hniot  lcfjt  fentcntiain.  .~ 

3  ^  Indebitum  autem  fblutum  accipimus ,  non  folum  Ci  omnino  noti  dc'^ 
beatur,(ed&tiperaiiquam  exceptionem  perpetuam  peti  nonpoteia^  ^uara 
iiocquoqueiepetipotaicniiiiaensietutumcxccpcioaetibluit.  ? 

'  "^'■Hm  S*9*MlMMnk  rrpr-rrrrr-r  -  nihilnminnifnlnirrnirrrrn  imj> 

poire,quiadonaftc  videarar /.  oriat^mvrrm  5;. 

.  Dehoiut  f. ientcnda  &cadooe  iam  fcripHmus  d* rtpUMr,Lfif»iiJdt^mait  n.  '»fii4tamusu&4i^, 

uALfikfmt^^.  Eftenimvatelquelodlenfut  ligm. Idem lccipcomcttip f . ^fibifmmm itclp 

idem , indebici  condidioncm  competcre  non  fo-  & 01  iqui  txctptiontm  40. t«f.  Exdcm  igirur  funcv* 

l^fiomnino  indebitumlit,  quod  folutum  eft,  bitandi  ic  dcddcndi  rationes  ad  vttutnqa 

IM  cciomfi debimm  iplb  ime  fnecic ,  exccptio  »-  ami.Ezctptc Acenfiitexcepdones  perpen 

men  perperaa  debiiori  compctierit  ad  fummo-  cedoniani&rciiudicacjEcxrf  /.  ^aiwrfriff 

ucndum  creditocem  ne  in  eSe&u  cs^eie  quic*  i«4«;&8.A  iMlkoim  6^it^.  im  tit,  Nos  iiu 

quampotacric,icemcumquifcteiit»aimmc3D>  tam» 

4  f  Sioentilin  debens,quan  ducenta  deberem,  fundum  ducentoitttn 
m :  competece  repetitiontm^MaKellus  libro  vice(ima  rfigeftorum  {cribit^ 
cdmBinaiieie  dipiilttioiicmgiicetcium  piaciiitt  wnpfo  pecuniafoh^j^ 
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jparcte  libcrationern:  tamcn,  fi  exfalfa  debiti  qu3ntitarc,mai6rfi  pretij  rcs  folu- 
taeil,nonfitconFu{iopartis rei  cum  pecunia.  ncmo  cnim  inuituscompcllituf 
a^communioncm.  (ed  &c  condidio  intcgra:  rci  manet,&:  obligatioiacogru^» 
;4^r,auteix>i:etin?buur,donccdcbitapccunia  foluatur ».  ---■^^•^Mf^^Pfifr, 

••■  ^4*^^ ctatMni'    . .  quz  dcbcreiur  maioris  prccij  rcs  loluta  cft,  non fic 

.^^^jj^"^!»  TBw4Les  ioliua^piK»  ptcantit  (uffit  H-  c*i»fulio  partis  rci  cuni  pecuaia.  Alloqui  compcU 

l-e/a  ioricm,  pntafi  fundus  roSutuslUpro  ccntum,  lcremuriouiii  adcommunioncm.  Ergofundiiti- 

^  4an^!j>'>^*^c«  'slv^^  «pieoUlxediiori  facla  lic,  ni.  t^d  coiidi£tio  mapet»  Qc  obligado  incotrupta,i(i 

V|ijpiilAiliV'nliiiw»l|iiit|ffir<^  lliiy  fnlni  rrnlirnri  in  cftnoiesi|||^peffdirionmmrol«tttin.  Soluticr 

^fiionon^oiz^ti  ^^.niutiadxtkfu^rJtrth.atAitAtx  enim  cujt  non  parit  libcrationcm,  p.irit  nccellk^ 

MC  aaic<|uaca/ireut  aliud  moiiio  lolui  volcoti  r:<>  conJt^ouem.   Ht  c  contrAnoiquz  iibetai- 
Jjifirk  \o.CM pMXfn^40^9^CUJt .  itonemjMVifiia^oii  potell ,  parit  coMliaioM'jPV 

rtliind.ftMiitJ,s.§.t?}  portjl mfrjU p€titjUl^^&  It-  Ji  de.eminfr.lciiin  is  'yi.§.\.h9Ct'ttul.l(<f.  qtti  IwHWie  i^, 

■fitt.  tu.qiiih.mtd^t0Stt.fbUg.  I» priiiriip.nec  eaftn  vo-  i.vltiim,Ug.iuia  fitu  |S./.i.  & f€!ju«nt.uiffAtfik(!^  fA 

|a9)tificr4pat^iidtitU/.iii<<im9.$.i.iii^.<fetffiu^-  gerieinilitcr^fuM^pUusiblmuaieftquiin  m^^t^ 

a^iupluujvttnd.  Ergoficcntum  dcbens  qti.  li  .1;-  batiir.ncciuuctutur  MSS<)U«IcpetlpolBt,tOt11I^^, 

^eiitilKiol^oniyfaodaai  duccutoium  foiuetiai,di.  eSe  inde)>itoi^4int|[|m  pctflina  cbli* 

'^it^M^fkviokaoii^lalAottt  pamm  mifil  eile  ^«iotaf  l.flto(<ii93Mi^4>  i/f it 

«llblfnonetn  pecnnie  dcbitx ,  iJ  c(l  ccntani  au-  qut\6.$\i^ui  dictturdttur.dat.  Ncc  piOknJctekri 

ttottnfi,ttcc pioinde rcpctitidnem fundi  pufremi*  (ilmdeihttioncin  foltuum. ttadaatus.au fadi  iit« 

)ii'!^f0npc^ ttc ,  nili  pro  ^ie  dimidisi ,  quati  proe*  ex  cauia  if a«  faUa  fit  in  ^otum ,  aa  ex  ca  qu.T  prd . 

ti^,|iitftefoIutoindeoitcf4inJo.  Qjid  entm  vc  pa;te  ,  idque  propter  iodiuidBitaiera  contrn<3:uAN 

[fSiilom  pro  pajrtc  fotutum  cllc  dci»ttU0j  pco  vt  itadicaio  atgmH.Ug.tii  txm  ttufd  t^^M  rtrh.ohUg^ 

^  artciudcbitura,  llquidetnfuocliuexc»-  &qQia  Isquifutiduminieurum  infolutum  dedic 

ttiiumcr  ocil,  qaccommodamdiutlio-  eztlebltlcaufapropartefairai  credcndns  cftiion 

i^Orecipiuot. /.  I.  C9^.  r*iffWim.iii»u^.DEC.Nemo  fuifTc  partcm  daturus,  nccis  qui  acccpic  partein 

impcilipocctladcomiuunioncaijinqua  acccpt.iruscfl'iigicnd2communiotus  ^nxhitutn 

iMequirquam  iiiQitnl  cogitnr/.  vU.CitL  47.  S.  t.f«fr.dttnaior.l.Ji  ^dliam  ^i.wfrult  ftlMt,^t: 

Tpropter  Hif.ordias  quas  nu-eri.i  comr.iu-  Iianc  obipfasn  ratiancm  dicitur,  fi  resin  folurutri 

r.aie  iolec,  quoniudo  laqniair  l^apinia-  liaia  crcuuuii  pro  f  auc  cuiclalit,  dandam  ci  e^ 

mf0teii77.f.duUijit}m  dtUgJtt.x.l.inrtc»in-  vtanrcarotiusdebici  petitioncn),acn  vclllQlIad«fiv' 

lL  irrliii./>r/d  ji/rr.iiili  ci\ai  ni-ccQli.ii  \'im-  tio  in  folu:umt"a(fta  ,  vcl  tota  ic$infolutumd.ita 

lUta!  diuifionM  cominuaionrmioducit*vt  cuictaenet.  AlIaint.aioQcmadfcrt  i5atiolusin  iia 

t).j(.v/f<;B. ^L^^Si^.dffcmwfo. AoicAmcoa-  rebatqmeinlpccieconfi&anc« ^oiat  teijaitiitOR 

ocgitnc  iiiCfi  ccrtuin  icai|vjs  icommuaionc  dif^  untum  valct  pits  fcp.ira!.i  i  toto  ,  qiuutum  G. 

€e.icrcliccat  vt  m  l.i»  befiudkiuiH  14.  §.fiutttrf§an  aliis  partibus  vniia  cifct  in  toco  cx  dih.  Ug.fi  qu» 

fuprAQmmim.^iad.l1»m^iiod  AcaxiCtasnotterei^  dum  &  t^.  fiwd  Mtm-v.  f.  vlrtm.  in^.  ir  ii* 

opilctiam  cirum  illum  ,de  quo  liillinianus  in /.  I.  ditm  addtil.  &  l^tb.  ftqq.  ScJ  hxc  ipfa  ratio  non 

^.AiiM£C.ii<4||/i^<M^t.vbiconiliciut,v{ncmo.^u-  aliam  laiioocmiiabetiqui^in  qaiap^ciicqtti^y^r^ 

dcac  ncqueivaiiiaeeroifciindx  neqae  comnnni  sem  tdtltis  fiindiiittlbln^iiclhtt  ^btnimioNvqaal'' 

di^idDndo  ,  iicut  ncc^ac  altctins  pctfonalis  vl-  prr  acqr.ifr.ioi.cin  partis  ir.dacctctur.  Facitcnio* 

i^ll^ >^^ii4j|lll^«iifin  vUia  triginu  atinos  eztecdc-  hsc  tatio  prccioiioicm  cotum  fundum »  quatcnKfa.. 

.ye,  ad  remoonpertine:.  Dc pt£/t.acionibnc  enial  Cotnse(l,qiiallt  parsquatenuspaxscft.Necpn^iu^. 

pctren&libusintcni^iid  dcbecquziniadiciuin  fa-  qnod  ex  Marcelb  Vlpianus  fubiiciii»  $.y?^llimrjSlff 

gnilijC  cfcircundx&  coinnuuii  diuidundo  veniunt  qoispccunlam  dcbcns,olcamdederic  pluds  pccY 

iJ$mUbt$  i.t  f.ftmUuftiprfjmtLtr(if(l  \.fupr.cm~  cl),qua(i  plus  debcns  ,  vd  ctkm  6leam  deberer» 

il^.di«iUL  non  ctiam  ita  vi  poii  annos  triginta  co-  olenm  dedcrit  *  i|ttaii  malolwm  inqdQm  olci  de- 
#4ntiir  condiuiibres  manerein  coromunio^c,  ncc 
.^jrifionem  poHa^^.-f  poifint»  quod  ellet tfdicnltl . 

fi  cum  cibteeiirili&dttntazat  dcbctffn,iuni 
auiCnta  dcbcrcirepiitaic,  (bluciim  tibifundum 
^i^Cftuorum  pio  duccntis,eucntcc,vcincidcrenot 
rJ^Lndicoimnoniooem  necctelit ,  fi  non  liceac 
-S^l  cotum  hindum  condiccie.  Parscnimfiindl 

'  «ibiicsiemanebittanquamdata  tibi  in  foluiu^^.  nit<ja(a  in  loluturo  quaiibctalia-jcqiue  gcnC' 
p4rs  alieraiurccoikdiaionif  tdiMcedibic,  W|ip£^  Reeipi^lit  cntmciPtitirtwjiaiftiiaioa^  - 

it^  fundus  illc  iatc:  nosprozquis  partibus  com"  ncdiinfuogriicrc.Sedfecu$eftioiisqn«infpccitf 
isait»  & <)'^d(ni>Q4Mtof,quod  clfet  abini[<f» «M^unt,  qnia  nonaH)ucccd|duntit^ 
^ecclTeigitur cftdiccfepcr  eam fiiBdi (bllfctliilita  fpccie.  -^..v^    f-  j*^ 

QCD  fuillcl'jl.lata;uobl.'ga  ionemcealum       a  Jgtr mitm^ntimiitur  iniec dtiUdptsnmti  fela4» 


bcns  .  nontotum  olcum  cfle  repetendum  ,  fcd 
fii^  c  fl.ium  olcl  ijuntaxat  ,  &  ob  lioc  perenui.. 
pc^ii)  cfFc  oLligacionero.  Id  cnim  fit',qttia'p^t^'^ 
iufinoili  dacioiicm  in  foliitum nulla  incidicc6ll!|i?;' 
manio  inccr  dantcm  U  a^clpientem  ,  nonmagli 
quMafi  ptofttudo  debiio  pccuntainfoiuram<la'-i 
letur,  vt  in  $  riiirM  ilf4rr«J/M(  6.  ik//'.  Idcmqueeue^ 


liiftgra  t  totiut  lundt  cepetiiionem  concipctcrc.   pollta  (] 
j^oties  cnimcx  f^dd^tiqaaQiitate,idcftpio>- .^^^^ 
e  fumma  qa«.mrimb4iC^  'wkf 


r-offlnino  indebicus  eft , 
vt  didrouc,  £t! 


L  . 


.  - . ..  «  .•  " 
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Mt^C^ refert  an  resiodcbita  Cit  pcnes  crcdlto-   niafoluta Ritob  qiam  dattu  faeratfant^tfs  in lot^ 


Kai 


itfa,  (ine  aliguo (jieb.tcoUjtiifto«  •n  ior^^iqo^  tnin,^  Quidni  cttanrob  chirogra^biiriai 

'qttod  ^  dcbitons 606    TjrtHiimate  dtarair firaXe.  iAfll^fl«dtea  ret  ne|vcf    »  otque  vnqui 

xityptiore  canioooeftlocasrcrcnr{oQi>  neetircs  iarepighorisobligau}  Plus  (iqaidcm iucisl 

illa  ad  ereditorem  fioe  vicio  perucncrit*  offi  forjtd  in  re»yt  dixitcus ,  qui  Homi^um  ci.:s  lubetti 

obiaipenfas,qttcdrciireiBinaiDactoelosTciUia<-  qaioBdBmlasplgnoits l.inh^n.$.fiquk fi 
ttmf^^f^lyt'v^^i»^¥^'^^f^'^^'^  c^^UL& faBVm.  C^^ioqaaip^lj^ri|u 

1?.  f.psjfunthffr.cmmd.lijiisratiM^.^.littrdiek-  ratioeft,  vt  rctentiodctur |copter 0M1^<B^ 

^utr.rtr.dminJ,Pdului  t^,dtd«Um4lj%(ept.  Pofta^-  cdft»9Ccanonc rc»  ad cred»i^'rcperaenit;^i!t'l 

«(^Terb  locas  efl: ,  fiae  res  ilU  fuerit  a  dumiatf|jk  -  Iii4||lii!i|uitur,quim  propceir  olfam  1.'  «fi^iOrfi^lS 

^BOci  data  y  cum  ctiam  ob  chlrograpluriam  pccu»  $.5*1  riprchos  i»fr.  de  figntr.  aS.  Lfi  non  induffa 

jiSMmpignaiteiiscilpo(Rtl,tnk.C.  tlLiit.ttimth  ^uAxMfpi^n.Ytl bj/pftbJMU.mtr.  Sic dicimus,6 

thir^d.  ftaaufignjntm-f^'  fiae«  ac  multo  nugisyli  gput  fub hafta ▼endfttiiii  fici^^crperaito^ten  vki^ 

eiusreldomtniumioacclpicntemtraD<l.i*-umfoc-  Icruatis  folemaibus  dandam  efle  emptod  reim^^ 

tif ,  vcinhac fpecie.  Etfi  cnim fuodusin  folutum  tioncm*  c^oncc  foiut^d^ijjcQjpropter  quod'|^T^^' 

^coscondlritor,  picopc^  vidamdatlooisiofolu-  t\iiifi;nQii^6&x^tBfiii^h&t  nrprodelmo.' 

cum,non  co  mi  lus  tamcn vcrum  eH:  alicBat :im  t(-  coque  iurc  viimur ,  argumcnto  [  rrcip.ic  fumj  ro 

fc  fundum  »  ciuf^u^  tiaflilatum  fuiiFc  dominium»  cx  hoc  .vt  rcripfimusin  Codicc  FabtianoTif. 

^ood  alloquin  copdid  &  repcti  non  poflift ,  c^tBr  flr-i(5f .  f  igim.  1 11  n  gc  /.^  ntug^uu  S.f  fingmk 

<^eplus  ficdomioium  hjbcrc,  quim  ius  pignoiis,  f*^H9r.*tiJ.qnoddKtturydt  tmftl^in 

j|iildniretincbiturdoncc  eaipfa  przfenim  pcci^»  amj^M^Jeaiiwa.e7i!pt. 

5  f  Idcm  MarccIlusair,fipccuniaoi<Jcl>cns,oIeum  dederitpluris  jiw^i 
fi  plu^  dcbens,  vel  cum  oleumdeberet>ob;iuncledent,]quaniii9ip 
debeQstrupeffluiun  old  efk  repecendum,nbii  toitum :  &  pb boc  pere' 


|eoblig9tctonem< 

Ad  §.  5.  Telem  JifsrceimMt.  partefitproindcbltovitiaturtota,  f^^^clemam 

Ra  T.  »TB.  DatioiofolaciimfteMcarin  totua  pc^  quam  oifi  vitiai:ecar,ficret  vc  confioil^i 

fi  in  aliqaa  vel  mifumaptKo&Aafic  plas  debito,  niciaat  innfei  Id  commanloofloa.  irtm^ib^ 

kte^qae&ebligatioincorropni  manec,  3r  qood  conting cnifi  cijm  datus  eftfandus  iti&lnt  _ 

folucum  eft ,  condicitar,vt firrlptum  cftln  f.  prtu-  non  etum  cum  alia  res  qachbct  rccipiens  fiiig^ 

ijtntt,  Atqai  cUmpecuotam  dcbcns  oleum  drdit  fitonem  in ino gcnere,  cotufraodi  fuiKnamaifiiclt^ 

plarispcecijquafiplasdeben$,a«.clHrpleomde-  lcnii,vinum  ,     alia  huiof  gcnecisqu«  coaiUnil| 

bcrct,  oleum  dcdit  quafi  matotem  modum  dc-  pondcfc,numcro&rocnfur»,qaiahisc.ifibusobir< 

beo$,negatinoapoteftq]aiBa|i^oa  ex  pattcfolu-  tliudipfumquodfoluiuroeftrcpetitui,fcatantm 

tamfitflasdebito,ne^iteiiq|tiio datio ioro'.  dcm,ide6quc oihilcft,  quotfiatcoiifiDteaeiht 

lotumvitiata  fiiintotom£rgodiccndumcftnon  *^  quidat,&comqaiacdpit.Itaqaenonpugo 

snod6  fupcrfluuraoUldrecepcreodom  fcdtoco»,  hic$.curopt«ccd£tc,ncc  ruciu is ouifequitur, 

U  coofemMnccriibtqiam  nanei^eUMoacm.  adaHaro 

piC.NM«aiiMMl^^<>^»mqn«tfaUqu^  bitaodlji^|li^^ 

.  €  f  Idei|i^^^a$dicic :  fi  cum  fund^minild^^retur » quafi 
iiebcreturi^eiiMiS^^  pe^i^  {blidipretijfttndi  £ida 

-1^1  pol{e:|^»|^Qi^^  lea(i«|p  mdcbitar^  > 

^iSfiUm  MaU  "'^*^^'^''     '^'as  fundus  lolutusl 

.  -^'M^ ■  •        •''.'^.f/^JV <ii*''»"^*"oJScddjccndomcft,aliamw»w»,«r«j 
R  A  T.  »'<i|!l^a^  B  f  "^-^  d1  eau^eii^it  -  tfonem  vesditbriMUamtmptoris.Obligai^ttcv' 
S.pixccdentem.  NamH  ciini  pars  duntaxatfindi    ditor  ad  traiicndam  eam  ipram  rcm.quxfuit  veo-^: 
milii  del>|^etucV  neccgoproinde  01^1  pactii  pre-  diia.&quxinfuafpccic  non  tccipii  funj 
'  lU^tev^^ffi^tii^^  At  emocor  d>ligatur  ad  felaendum  j 

fiD(0sfdndtumihid6berecur,noa    quod  cUm  In  pecunia  numeracl  cobfii 
liildcbiti  ratio cpiilftiil  pofic  vi>    bcat,  poieft  in aUis  corporibiis  nummohlfi 
venditor  puami^fir  totamfaa-   qu^  in  qoibus  folutnm  faiipro  ea  nimir 
^ti^ViiifliiU  n  cauik  venditionis  tra-    C*  quam  indcbire  rolittatil  ponimus  /.  i.X.i^ 
ilidiflet ,  qao  cafu  totora  fuSdum  vtiqua  po(Icc    ^.i.infr.dtaRionjtn^.f.fnattm  Infiit.  ittrkft.  Wttii 
pm^OKt  &  paitis  tcadendc  obligatio  intcgra    liif.Ptoinde  licetoon  dcturmihicondiibtiOtM^^ 
IPIlerct  Car  ooii  cfi|!»  fi^de(otum  predM^  ctiimacIottbfblat9^fedpartlsdiintaxat,n<tPI«^^ 
potcro  condicere,qaodtotumfolui,cum parfeiti    tameBvereddomeftneinnclamus  incotolnQajpK 
untaxac  dfbi^em  /  An  non  cnim  cadem  ia  pm-    nem,qaod  contlngcret  foiuto  fuodo  inrcgra.ci)t^fi^ 
^,Jbtts  debec  «D«  cauia  emptortsqme  Velidicbris,    pars  duntaxat  dcbebacur.  Sotins  ergo   "  *  '  ' 
"  cikD  ius  contrriftus  fit  vltro  citroqne  obtfgaeo—    indebiti  folutacft.condiftlliidarimihi 
*plli»:i^f,i.C»(<.<i<  /ifa-.ia./Autquidpotcftin—    totiusprcclj  quod  folui. 

7^  Adeoautempcrpetuaexceptio  paritcondidionem,  vt  lulianus  Iibr<3i 


folntiisflr  nnti 


elTaobU^ 


^^:0^  CONDICT.  IHDEB.  LIB.  Xn.  Tmyi.  371: 

vciiyi&  Iifcei^aret,,  iMlx  ^hdk  ignorans,  rem€fadi3feBUC foSk 

:;®tcfignoiaiisiolucr&. 

|l;'UA"T.>**.fic  n  E c  in.  cidcnj  cft  qoat  aJ  iiw- 


^l/^idatitnttt  qaocafii  ficuti  non  Hl^  Mmpctrin» 

CXCCi>tin  cfi,  ita  ncc  vlla  condit^ioncpircrc  potcft 


^awwnAbf .Scntenlia  cnim  cldcoo <a .  pcrnctuam    '/f 5. 5  hHupam  infr.  dc Itbcr.  leg4U.indm9^ 
•  -s.*Lt-  "-emolamati- '  ^^^•«''^I^ie.ticrgocftiScficreditorhereicrtM^ 


licrc- 


^neaeeptioBem  paixrecSdiASooem.  Etempl 
Vlcm  fubiicitur  .ficrtiptor fitndi  datnnaiici ic 
^ldcm  fuom  ▼i[vcndi«otem  opai  venditilibcrarct. 
•Jl^emoentm  dabitatqaiitex^dliberatiotiis  legato 
:^f$ifii)iiiratac  ciceptio  veadiwri,  fi  ab  emptore  ad 


damnnucrit  vc dcbitorcmlibcrarcr.  C^^uis cntni 
debitor  quandlu  libcratus  uoa  cft  obl  gatusma* 
«icai>faabertanien  aiixiliun)  exceptionis  pcipctuji^  ' 
qiiatucrlpofficll  conucniatui,t«c<5qiic  fi  igiiorans 


tem  wnditstn  tta.icndil* ex  cmpio conucoijtpr,.  intetjra  loluai, habct  coodiaiofflf m^vi?  fcqw witt 


i^uooiam  5c  adlioci  vltro  daictur,cxtcftameBlo 
'^)jblpiit^QtfMti&  confequcndam  Itberationcm.  Ra- 

fio  tamen'dubitan<H  fpccialioi  in  hoccafu  ilKi  oc- 
^orrit^qubd  antcquam  ab  licici.le  libcietuc  vcdi- 
briiiegiri  nd  potcib,  quin&  riatucalitcr  &  ciaili- 
ftcr  obnga  uslit,CLim  ncq  tc:l.itoi  curr.  l.bc  ancfir, 
bercificatiomoralibcraJijvt  Accurfmsno- 
.l|tdifpurat,ei^}ofecaiabhercdcminum)t- 

....«ii^Oi^qwS*^»'^'"^'-'  tcdatorcnn.ir.uir  lif  cfl:  nCC 
Lttb  bdlideinoTEpairtii  t  it ,  intcrim  rctuuscracc. 
«seavitfefckbmud  taniutn  facir,  vc  uo  obftaoteli- 

^bcraiirnis  Ijgato  pofiji  vc!5.il;or ao cnipjo- c c6- 
^iMniTiiavJ«:aaiJp(oiuicobU^.itu>cxcinfioad  tca- 
'fppt44^>^  nebabeacperpetoam  exce 

r^M^dliem  i^m  rctacri .  c-f"ilr,qiioJ  iii^^ficir  indii- 
^^ltk^himoo-Uctioncm  d.^,Uidtbmmlfiu qut  iJi-fupr. 
^^iffcttptitrem  ^c.ittfr.  btctit.  Eftaotero  pcrpctoa 
j«rtfoqn«compeatcxtc:!:.iirirn?o  ,  qtio  lc,',ata 
ciatio  ell,  nifi  r  rupoiia-s  lcgatam  ci  iuifle  adlfi- 


hoe  f.  Nam  fifiacBs  foliiertr.aTia^eil,-4i«&dMN^ 

ftioncmhibcrcpotefl ,  'iuicx  :cprionrm  illaper' 
petu.im  (ibi  competcntem  rcnuiiileacdooallftjfl^'.. 
tcil ! giiu r  /.y;  qa ii  ddcgimit  Ix  infrM mut: dbtl i^C^ 
Ifi  uqHil^.fupr.  Qaid  fi  telUtorn  .mlami  a  ;crit 
hctcdem.vc  debitoiera  liberaret,redeamipiclibc.> 
tabctit»  Molco  magfscondldlio  daoda  etit  dcbitoi. 
ri.qai  roluciic  ij^t)or.i!i',fi  Azoni  crcd!niUS,qDi  dcdi 
biioiem  hoccaiu  adeo  hbcratum  circ  putat,  vt  neJ 
quc nataralit^ ftt  obli^tusi^  Scd  ego  noliam intec 
hos  cifus  differcntiam  circ  arfaitrortciim  non  poC-«.' 
fit  tcftatorlcgarelibcrattonem  nifipec  Janmnt-o- 
ncm.quia  cuinlcgatur  libecAiio.ej  pcciinia  ligati 
intcUij^itur ,  q  'a:  ).im  in  dominio  dcbicoris  eft  l.t^ 
&  i.l.AUTtlio  aH.^.Crfiw  dt  //ifr./r^^r.Vtroquc  i^itur 
cafu  cxcc^tio  ncceflariaccit  lcgatarto  fipiiils  coiv» 
ueoiatur  quim  ipfe  .vIcr)  egeiit ,  n  libci  arecqiv^ 
conlcqiientcr  vtroque  cafu  dcbil|pi$..^^<vait|i|i' 
fol  icnt.condidiocompcter.  ' 


Q.ui  fiUo£imilias  folucnt,  ciiin  cfTct  cius  pcculiaris dcbitor  j  ficjuidcin 
nc^^llfademptum  ci  peculium,  liberAtuniifcitijScfolui^c^nd^tioncmd 
^  Jjlafciens  indcbitunafoluit. 

'  ^    -                   .^vit;,?:  .  • .  . CMilomanclaturo vcl  adimcdo peculium, val  quid 

ijtd^.  S.  o£i  Jtli{>fimiBm^:-'^^^^^^^^  jrilndfim'eadocaufiiacreditoritmotanit,att^* 

bitorcm  dcconon  ccrcioranerit/jf^HvjfrtroiS./^Hi 

f^A^^.DVB.  Honcotiogitlibcrjtiodcbitori  pet  ■iMmtomi^.§.filututt}frJtfiltat.§.tt3etvftit.dtmcm- 

nUa  fola|i(»n6  qu^m  quciafts     vero  creditoiit  dir.  Deaiqae  bona  ndestaotum  prxfiare  dcber» 

mutfaUcvetopcocutatotivcti  cieditoc£|tiLCrr<fi/ff-  quantum  vciiia  ,  vbt  Icx  impeclii^f»to|ion  cil  k 

ru  &C.iw w. liiMvprNlM»^  boMdfida  n6. itr^Lm.  Ato^yompil^^l^ 

r.  Atqoi  pecoliaris  dcbttor  wWBiHlhf  Mpetaliam  fiUosfanaiis  qoandiu  'pecDnnmmm^t vccelim' 

adcmpium  c(l,  dihnlt  pcc ademptioncmdebitor  peeollaris  creditor  ci  caufa  pecu1iari,& quanuiii 

''^■cflc  fiiiifamilias ,nccpotcilfiiiat&mUia5 Deculia—  denericelTe  creditnr,  cu  11  pater  ei  peculm  ademir» 

■^t\s e/fecreditot  qui  pecallnm  lil^litoM^^ :  nec  imputarl  tamenpou  lc  ^  acci ,  cur  cim  ad^pttorem 

0tXctx. an dd)it«[te(ciiteilt adcmpuilftytir^kifiaii-  noa  dcnu:taucrit  debitocl,  ne  pofle&fitio&milias 

'  Jia5  peculium,  an ignorauerit ,  nonenimfcientia  folucrer.  Vnde  cnim  potuit  illc  diiiinarc  adiptnm 

^j|ut  ignQrantiadebiioriscaufaUicreditilmmutare  fuillc  pccu!ium»quodnec  adcmpcutnprxfumituc 

iunll  Ug.fi  fi* 

nliumfolucricquamuisadcmptum  igiiouaerit,  tar  ii.ftifr.  ad  Ugii8 ApiU. .  Migtit-fi  dcbitor  nmiftK 

"  erari  ropoccft .  q  .1 1  n-]  -.iilcm  cxdicademptio-  milias.cui  pcculiumademptumeiVolueric,  ta^ 

cctpic  oon  alium  iu'L^<L . r  crcdicorcm  qnim  pa-  teciuam  rcfcircc  ademptum  clfe  pccuUum  >  .BCW> 

^ pbcui pcoinJc  non filK.fainilias  Ibloertfdebuil:  inde  liberabitur ,  acU  pefiiilittflB:«dcmptttai1^^ 

^^^i^e,  Solutiobonafidcfact.i  ciqiii  vcrusfreditor.  eflet.  AHudcft,  fi  dcbitor  ex  nlmta  faactedulita* 

|^-«liquando  fuicoccctcditor  cile  dcii<t,niti  facto al-  te  bonam  fidem  veiit  induccce ,  pota  ii  foloccit  el 

%  tcrvus  quod  debitoc  iuAe  ac  probabiliter igniMS»  ^qol  nallum  »«(edicore  mandatum  vnquaAiiil^ 

.  uitjperindclsb.ratcicbitorem  jacfimanenti  vcro  b'.nt>  &  qucm  r.ir.cn  m£lndatum  fiabcrc  puta- 

^      ^itfpluiirct.  Non  obid  lol^m  nc kOto  alic-  bac  vc  in  d.lqiti  bpmtnimi.fii^  ie  fibtt.  Noai«ia 

cit<^tiepi|cur  ignotaiiifli'.mifitfri  deblcori*  enim  bona fid6s)lldeim  iUf^, qaslm  «nc|mratt 

inihijpotcitlmpjcati.  i!'«  -ilicni  fadi  ignora-  nimiadebItoris,q  la  crcditQrlnoccre«qaii*B6tf 

^mpcc  fiugn^bilis  l  vU.tiifr.pTofuo,  Scd  etiam  ci\  Ug.  i.                  f  ftr^au fiidminrit  fw- 
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l/ff.  /  quii  f9pfor  jr.  §.v/;w«.  fupr.  tU  bired.  fem.&  rit.Difficiliusenimeft  vt  inducaturoblfgatioquiit 

Itg.  /i  protnrateri  i^,  frpr.  dt  ttniici.  uuf.  lUt.  Itg.  Ijbctaclo.quiji  proniorcj  clTedcbcmus  ad  libcratio- 

lius  qui  i»  prokintid  41.  (kpr.  dt  rtb.  trtdis.  Malc  la-  ncm  quim  ad  obllgationcm  t.Ariamu^i.infrJt  oi/^. 

Bca  Accurlmjliunc§.  indDcic  ad  quacftionemdc  <$r*5w».  Planc  lidcbitorfcicn»a»lcmprumcflch- 

monacho  fjgtnao  ,  &  quondam  fyndico  .icci-  liofamilias  pcculium  cjfolucrit,ncquc  libccatur,^ 

picnte  mutuam  pccuniam  ,  qaafi  ex  co  adu  di-  quia&cifoluic  quicrcditornonerat.&malafiee, 

cendnro  fit  Abbatcm  quoquc  Sc  cluitatcm  obll-  ncquc  habctcondiaioncm,  quia  fcicnsindcbitum 

gari,  fi  isqul  mutuam  pccaniam  dcdit,  ignoraue-  foIuic,vi  YJpianushicfcribit. 

9  ^  Si  filiusfarailias  comra  Macedonianum  mutuatus  folucrit:  &  patri  fuo 
hxres  cffedus ,  vclit vindicare  nummos:  exccptioncfuiTjmoucbitur a  vmdica- 
tionc  nummorum. 

§.  s.SifiliwfamilidS.  fivbi  diccmus,  ac  vindicationinonobiliithxc  rai 

Ra  T.  D  V  B.  Filiusfamiliai,  quiijconcra  Ssaa-  tio,  fed  cantutnxquitasilla,  qubd  noa  ficau  Jieo» 
itufconfultum  Maccdonianura  mutaam  prcu&iam    dustquicontrafidumfuum  vcnire  valr.v  pero&i 

cahoncmiuris  ciuilis  lucrum  captetcxda 


acccpit,  quauis  obhgctur  saturaltccr,idc6quc  aon 
pofiii  repetcrc  quod  foluit  poft  pacris  moriera  Ifti 
fipdttrfumiiyu 9.  $.  rU.& l.fiq.irfr.  it  SC.  kUctdon.  cii 
camcn  p^cti  hetes  excicit,  nu  alio  iorc  ccfcri  potcft, 
quilm  alius  quilibet  hctet  pacris ,  Sc  qu^m  paccc 
Ipfcfi  viutrcc ,  cuiusviccm  rcprzfentatrnon  enim 
oebec  clTe  decerior  condicio  filiifamilias ,  ob  id 
^ubd  filiuifamilias  fit »  cum  fic  &  heres  drgutn.  l. 
j.  (.  rltim.  infr.  fi  quit  i  partnt.m*mmtf  fit.  Atqoi 
cum  filiu^famdias  iMuic  viuopatre,nonalicnan- 
tur  nuromi ,  qni  magii  funt  pacris  quira  filij,  fi  noa 
patcr  confetiferlcauc  obligatikini  aucfolutioni ,  3c 
idco  vlndicacio  nuramorum  darir  patrl ,  confc- 
quencercuilibcCpaccishecedi,ciicadc  caufa  fic& 
eire  dcbeat  hcrcdis,qua  fuit  dcfanfli  /  btreie  59 J. 
htrtiU/u  6a. it  rtgul.  iur.  l.  nthtl  tfi  dmi  htrtiuM  i^.ie 
terb.ftg'iific,  E'.go^c  fillo  ius  idc  copetcrcdebec,  vt 
nnmmosiUos  vindicarepoflic,ciim  in  pairis  he- 
ledtutc  fiUusfamilias  plus  iurisbabeat  quim  hc- 
xes  quilibec  extrancas,  vcl  ob  hocmaxim^  quud 
ctiaviu0  3dhucpatreiiiheres&  domlnuirctii  pa- 
-ternaium  cfTe  intelHganir  l.iu  fuii  t\,itjfr .itlibtr.& 
ftfibJ.i.f.Urgim  dt fuutff.tiid,  it«  vc  nuDa  ci  aditio- 
ne  fit  opus  ad  acquirenda  patris  hzredicate /.rnyiifi 
i^.iefuts&legit.  Proiode  fi  nuramoscoua  Scnatuf- 
conlultii  a  cditos,  &  viuo  pattcfolutos  filiasfami- 
lias  viadicet ,  nuUaexceptionc  rcpellcdus  cfi.cum 
fuo  iureidfaciat,nec  tanqui  filiujfamiliasi^fcd  tati- 
qnam hctcs  patris  arg. l.ft  pitrftmluu  ly^.ufupr.it 
0itpt.l.<iiuii  9.  $.  mbtl  interefi  fupr.  it  eieai.  Oec. 
Nemini  perti:ittcnJumcrt,vt  cCti  ifafiu  fuum  ve- 
niat  adfuil  cdo^odu ,  licet  rx  &!io&  riouo  iuic&cx 
clccius  pcrfona  /.  ptJ}morte  if.fupr.de  aiopt-l.  etfiii 
qniio.  irrfr.  dtitjlraci.pigHtr.  Doloenimlacitquif- 
quis  ptr  occafionem  iutiiciuilis  cotra  nnuralcm 


uicrum  captec  cx  liamco  a- 
licno  d.l.  i.dtith  mdl.txcept.  Itaq.q.tod  hicdtcltar 
filiurafamiliai  vindicantcm  quali  hcrcdcm  pacrii 
numosquospaccr.ti  vijcrer ,  aucaliusq'.ii!ibecpa> 
iris  heres  vindlcarc  polTet ,  noii  de  aha  vcique  cx- 
ccpiioneinccUigimcoiudiciodebcr,  qui  u  dccx- 
ccptionc  doli.v t  &  in  l  iitotfi i.aiitsl.ftdluluvm  ^.fii 
ttfifiUtufamHuf  infr.ie  SC.  Idaced.  qui  fcrc  lola  con- 
ira  vindicacionem  potcft  Si  folcc  compcterc.  Nani 
qucmadmodum  vindicatio  no  cx  obij^.itione  a],'- 
qua  D.-ifcitur ,  fcd  ex  prxfenti  wntum  poffcfllorc/. 
ncnalias  i^.^.ftdfi  fefiulatur  fupr.dttuiic,  ica  ncque 
vllapa^licxccptionefummoueii  facilc  folcc.  Dc- 
niqucnondcbccfaciiiocaucfauorabilidr  clFe  pe», 
cicio,quamrcpccicio,  &  quiuii  indiritSHTci  vin- 
dicationcnon  deiure  alicuiusobligationis^fed  ta, 
tiim  de  dominioquarrat.ut  ci  camcn qui  &  nacuta- 
iJccc&ciuiliicrcbligacus  cfl,  abfurdu  tancficpcr- 
roitterepccicioncm  &  vindicitionc  cius  pecuiuz, 
quam  fi  nunc  folucret rcpcccrc  no  pofscc ,  lai^qoi 
ncc  viuo  patre  repctere  potuic >  foii  cnim  patriai- 
uerfus  foluiioncind  filiofamilias  fa£tam  /uccurrl- 
tur,vcnunimosahliofami:ias  fbiutos  pttar  vindi- 
careianquain  fuospoffit  Ifi  filif^fam.i^.  vbi  dis' 
ra  u$  fupr.it  rcb,{redit.i.l.fid fi  pattrfdinilMf  5 .  §. ; .  t.>:fr. 
SC.Macti.  Hoc  igiturcafuiiljj^ti.i  ihasno  repctct, 
oeq.pcrvindicacioncixq.  per  c6Ji(fl;ior.cir.tiedata 
vtraq,obligationc&:  nat  j!ali&  ciuiii  qiiaccncba- 
tur,libcrabicur,vc& in  /.  cumv  n.^.i.infiu  tnfr.btc 
rir.QiiidiAii  non  tutus  fuicexcepciuQcprrpetuafi- 
liusfarailias  anicqnam  folucrct,ne  folucrecogcie- 
cur^  Ira  fanccli,&  cameQ  rcpetcreoon  poteft,  fiu« 
viuo fiuc  morcuo  iam  pacrc  faluci  it,  quia  non taii\ 
ipfius  fauofcqua  odio  cicditoris  eaixccpcio  c6- 
parara  efl  l.qui  txceptiene  4  o.itifr.boc  tit.  i.l.fti fi pattr» 
aequitatcm  cjptatluctumexdamno  alieno  /.  f.  in  famtliiUy.^.vlt.tHfi-  itSC.Maad  Icaqiie  noi>  h-bet 
frhititli  mal.txctpt.  AcquifiHusfamilias  vindicacs  hii-  lociini  q>ic  d  fciiptumeft  iny.initbitum  &  $.4i- 
nnmmos  quoscxcaufamucuifoluerac  viuopatrc,  thautemfupr.bactege,&  inl.fi iiquii^  fiipr.  Ejm  qui 
liceceos  vindiccttaquirahorcspatris,venit  tarecn  tutuscxccptione  f  cipctua  ioliiitpoirercpcccrc,  & 
cdcrafa<^iiproprium.£rgon6acbeCeipcrmitcivt  non  fciensfolueric,  qucd  fipaterobligarioni  iiiij. 
ntimos illos  vindicec ,  quos  fi  hodie  foluerec  rcpc-  fimili.is  cufenfci ir, acq. ita  ccffcc Scnacufconfultil» 
tercnon  pofret,  quamuis  non  ead6lucis  racio  vin-  aullus  de  vindicacione  auccondidionc  qtiarftioni 
dicaciooi obftec quc  obftarec  repcticioni.  Reped-  locusrelinquicur ,  fiue  pacti hcrc^ exciceric  filius  C\- 
tioncnicnjmilludimpedic,quodfiliasfamiliasDa-  uenon,quan.uis canco magis  tcnc:i  c;Mnopotcciit 
tucaliccr  obligacus  cft  adcoque  ciutliccr ,  tametii  cum  pacti  hcrcsfuit  vc  in/.yiprrnji/rwc  ^.C.dtSC, 
iuuctuc  cxceptione  Maccdontani  i.l.qu'id  natura-  Macedon. 

10  ^  Si  quis  quafi  cx  compromifFo  condcmnatus ,  falso foluerit,  rcpetcre 
j)Oteft. 

-  quodquisfeputctcondcronatum/.f*JM^iir<rtW}tf« 
§.  10.  St  quis  qttdjt.  fuprfjmil.ercijc.  Ergo  fi  quiscx  compion.iirocon- 

&AT.  9VI.  Ad  {inpedicadatepCMtiQaeruffidC   dcaxaajiuo  le  quimuix  £ftls6  exiftimam  folucrir» 

noa 


67*. 

cnira  yidcri  po'eft  fciens  indcbitatB  Iblaifleii  qol^ 
patauit  fc  ni  loliicrcr,ad  pcena:  folatiori*  cogf  pollck 
iicut&  isqui  ioluit  cxftKa  caufa  cio$  idiojiis  quc 
perinficJttioDeiacrercerepoCdUbii:MfMi4.Ciit , 
m.In  co  tamcn  irelioriscodic^oniscft.q'  fi  rit^  ' 
pcr  fenteDpaiD  iudidscondeninatuaiic  aedidiflec» 
qa&d  eo  dfa  comlidUonctn  non  itAimM:Uim 
futtum ,  propter  aufiotitaicm  rci  iudicatse  ,  quae 
u^QU  eft ,  n  folaiudicati  o^io  pq(ffic  fafhccr^ 
fMin  qtriden  ed  dalidkm  hidiatt  «ftionem  ,  fej 
t*mcn  id  Impediendam  foIutifcpetitioneai.Qupd 
lAnea  iu  accipiendum  efle  videcar,  fi  qaa  leon 
^mb&  oondeamitio  lau  fir ,  qtiaiptiis  nrindi  rf^ 
td>  quimnihilominus  tltelatara  cfrefolaens  pn* 
Uoeric,  nmd.Uimpitmm,  Etneoimrententla 
oainAfl  tlci  lati ,  oec  fententix  nomen  tneietui^ 
/.4.$.  unimiutuminpMnmikt  de  fafto  tamen  lau  * 
eft,  Oc  qaod  ex  ca  caufa  (blutum  fuft ,  cx  caufii 
iadicati  folatnm  creditur  >  qnod  non  «que  dici 
poiTct,  fi  quld  folantm  eflitt»  qaafi  debicnm  ez  ea 
fentcntiafic  condcmnationcjqux  nallaomnino,  ne 
quidem  de  fado  lara  eflct.  Necfan^  foiarei  iil^ 
dicacx  Eilfa  opinio  fuHirere  poflkad  impcdicndttn 
inicbitl  condiaioncm,  quiaiacd ft1lllaM-ill& 
caca:  audoritas  vcrdtur. 


[bE  6ONDICT.  INDiEB.  LIB.  XIL  Tlt.  Vl 

tion  repercr,qaiapacatlecoademnacam>  prlefer- 
Cimci^m  redaca iint  compromifni  ad  inftariudi- 
^Otvmi,t,fifrJ*Ttttft.Qui4rhur.n(tf.  Dsc.  Aliud 
Img^feit-,  "fi  «yiis  pocecfc  condemnaru  m  cx  fcnten' 
tia  iudictsi  Prztore  datt,  8f  cx  prsfcripto  formulir 
iudicaotis,  aliud  vcrb  (i  pucec fe condcmatum  qua- 
Ifi  cc  compromiiro  per  fefttcncilm  arbicr  i  .priaata  li- 
tigatorum  auaortutc  conftifJcf.Ex  fcnteutiaeDim 
iadids  nafcicur  ai£lio  Uam  8.C.  it  r^MtJ^,  noo  c- 
dflifiesfentenciftacliicti,  qula  priaatoramconie^- 
fus  ficQii  iarifdiSionem  d«e  non  potell/.^  Cod.it 
im^iUl.viz  ncque  ladiccffi&cerCt  qaod  iurifdidiio- 
nlfleft/.  yfiif>r,tQi.Ath.  arnequidemexceptfaHftd 
Caiitum pcrnarpetitio,  l.i.fi^.  itrt(tpi.l.i.Cti.teiJS, 
tk£tgQ»  iaqilics»  videtui  fciens  folucre  in  d  e  bir  u  m 
Ifl  qtri  foliut  qnafi  condematofl  cx  compromilfo, 
cilmeciam/i  vcr^  condcmnatuselTeC,  nihilcamen 
ex  eacondemnailOne  debeict,  quamelle  gctma- 
fllUD  ad  hanc  locum  dabiiandi  i  :^iioaem  put  at  Bar- 
tolas.  Sed refpondcudum cft,q(iod &  ipfe  cefpon- 
det ,  parendum  elTc  fentcntis  arbitii  meto  poeox, 
npn  mions  quilmfententix  iudicis  pedanei,^  ideb 

J>erinde  (oecattendumeirerlliqainKb  exlftimans 
cexcompromifTo  condcmatumfoloitindcbiium, 
.^^m  fi  cx  aiu  quaiibet  blfa  caufa  foluifTet.  Nec 

• '  II  f  Hdreditatis,  vd  bonorum  pollefrori ,  G  <juidem  dcfendathcrcdita-^ 
tein*  indebitamfolueum  coDctici  potcrit:  fivecois  nondefcndac,  ctiamde'*' 
Wnmfolutumrepctipoteft.  .  ' 

'  j^&ii  a,,,Aitmt.'^  "w/^'**'- Prxfcrtimcum  antefcatchtiamdelierflff 

Aa  §.11.  titreaiimu.  j^^^^^  ^^^^^  iicfciripo/rir.quis  iudicij  acHtiseueii. 

:  Rat.dvb.  Isquinequcherc{,requcbonorum  tus  futorasru.G|:gort  ccontraiiobonzfidelpofref* 

poHelToT verdeft,  fed  tant&mheteditatcm  vcl  bo-  Tor  hereditatis,  autbononmi  noodcfendac  hcre-^ 

nadcfjnftijioTnJctbonafidc.nullumiushabctrc-  ditatctn,  dicendumcftnonpolTcclcondici,  quo4 

ctocods  rulutionis ,  iiquidci  folutum  fjc  ^debtco-  folutum  ipfi  fuit ,  etiarofi  defundo  verc  debicaatt 

llbiiflberedinritflqaafidclbnAodei>ttum,  fincde»  fuerit.qaianeq^iasneq^colorem  vUamhaberepo- 

)>itam  rcaera  fjeric  fiiic  indcbitnra,  q  iii  vcrum  tcft.tanqoam  heresillo  qui  hcrcditatcm  nnnvulc 

^,omni  cafu  nihil  buic  booc  fid^polTclToii  dcbc-  dcfende(e.Qiiid  cnlro  aliiiid  hoc  cft,quAro  ^ateri  (e 

kt,  cdm  neqac  iurc  ciaili  hercs ,  oeqtieHire  pneco-  hercdemnonefle  t  Q^reneecspeaaadilm  eft^ve 

rio  heredii  loco  Hr.  Noncnim  quudbrira  fiJche-  condcmnctur  ,  quomodo  AccurliMS  noftcr  poft 

ftdhatemvelbottapoffideac,  facitcum  adtlcElti-  Azoncm.locumhunciotcUc«iireTidecor.Nampoft 

glttm««e  liouafl^htlaai  Ihcalilbwm.  Ergoindiftln.  conderanatoriamfencenidamtoondobiaitor.qidil 

ik^diCtendumed,  idqood  et  rolaiain  ftiit  condici  ciqni  fdrns  licits  pronunciatus  eft,  condici ctiant 

pofte ,  fiue  herediiatem  ddfitodat,  fiuc  n&  dcfieodac,  debitum  polEt,  quod  ci  folutum  fucrac,fiue  fiio  no^- 

«  naedefitnfto  dediibiHmift,  qObdfelotameft,  mlne,fi«ehctKdiraTio.  tntereftenimcredilotb&* 

fiae  indcbitum ,  quia  quod  hereditotcm  vel  bonl  laiti  repetcrc,  vt  veto  hercdi  foluedo  lllterari  po&^ 

EofteiTor  hic dcfendatncere nbn  potelV,vt e^  raagls  fit,nili  paraius  llt  lalfas  heres  id  qaod  accepit  verd 

eres  vclbonorompollefibreirciiiteltigacar.Dac.  hlrreditflcviADrl  teAitatteiyiquidpafftfftr  §,vU.So^ 

.  Botic  fidd  polfeiCir  heredtcacis  vel  bonoram,  quS-  lutlo  cnim  qnie  lioo  p4rit hberatioi  £ ,  temper  parlc 

diu  hereditatcm  vel  bona  dcfendit  adtierfus  verum  c6di^one  cii  ab  i.{;norSte  fada  e(l  f.fi (mS.ptp.& 

lteredcm,ciim  hcrcd's  aut  bonorumpoflcftoris  ti-  $.yfine  i»/ri)4{/(jr.M ultdmagiiindcbicQ  huicbo. 

tulonitatar,  &  pendcnteliteplusiuri^habcathoc  ncfideipoireifoii  condicccur,  quod  etiam  illi qal 

ipfb  quod  poffciror  cft ,  luJ  habct  acciplcadsefolu-  hercdltaic  dcfendit,  &  fe  hcrcdc  dJcit ,  condicitur, 

cionis  ^  dcbuoribus  herediuiiis,  qui  ncc  alium  vl-  Nam  cui  dcbtcum  folui  potcft ,  muU6  maeis  inde-. 

Itm  habentcui  totiuspolEnt  foluere;   ftarlm  nec  bitum  condicietiampoten,quoniam0ripndefilii^ 

cipcft.iro  iiidicij  finc  libcrari  vcllnt  pcc  folutio  Qio  fi  ci  folurum  cllct ,  condiccrecar.  Duplcxigi»' 

Brcm.   Qaanquamcnim  noQ  liberanCLir  iproiutc  tur  diftthdiohic  neceftarldcft.  Priorilla  an  bonc  - 

dSebttor^lieredttart),  quoprimikminftlnti  iblpnM  fidei  polleifor  heredttatis  hereditatem  defendic* 

"'fconxfidcipoffcirori ,  quiafoluunt  alij  qu4m  vero  recne  ;  Sinnndercnd.itnnn  fabdiftinpuimusanfo-' 

'"^dicori,  quiatamcn  poteiliiscoacingere  libera-  luium  iii  dcbitum  an  indebitifm,  quia omni cafii 

»,  ec  qoidem  ipfo  iure  j  fi  quando  eoodemnacofl  Cencrur  condi^ne  indeliiti  iftitt  lleredltflteai  ' 

^  msfidei  polWror  rcftituat  pccuniamvcroherc-  defcndat.fuBdiftinguendumcftandcbitnmdcfinW' 

ci^  fiinciac  pecuniim  fld  vbcam  ctedtcotcm  dto  fuericqnod  /olutum eft,an  vcrb  indebicam  i^B ' 

^^mrfdoicmtqavitndempeRienire,  neeelinlcrriVn-  drititnftitCtfridid  lion  poi^fli  fiiHdfebttambobdtki  * 

l^aam  po(rcl.)f^«i<<pi5fi|»r}i.  §.vltMbmi.pah.m^.  potcft.  Intcrprcres  noftrf  non parom  labnraruntlo  * 

ft^pttttumStjufirMtfilMt.aon potcft interim  locus  huius  (.iuterprctatioiicconicndenics >  flo  de  vero  ' 

^eoiidiMoiA»1iMml'fu$istrHmt  ^ifrMmk  iiandeMliccdu«fitiaiidefrlfn(flHcloqpifeacf>ii-: 

'Itellli  11  I 
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^^mjlP  lubctHcrt^  pto  eo  qood  Florenrini  \c-  rcdinteni  pofCdeCt  lutcconfulti  loqaancur,  anC 

melius  Btrtimm  >  qatn^ittai  Acatta  lcOio  prsdoaeBieaiD  oancapant »  aut  maUtEdei  po^cfir 

cerce  anbigaaeft.  Naoi  ficsd  licMilisappeibtlo-  Ibwai»  «fidliMi>*disifliMto1«r.irM|flil- 

■ealiut  figalBcarl  Don  potcft»  quim  qui  vcre  he-  Non  tamea vtraqae ledUo fCPldl » fed BwMllMt 

rcs  eft,  iuDcc  hcredicacU  poifelToraiiiMiotcUi^  l<ik,folg!uiifa;6  &Uab 
g^quim  qui  booa  ^dceam  poffidet,i "  * 


,     "O.^  LibeitilSfCikca^  putaret  operas  patf ono  debere,  (biuit.  condicere  eum 
ilionpofrc,  quamuis  putansfcobligatum  foluit,  lulianuslibrodccimodigc- 
ftotttm  (cripfii.naturaenimopcraspatronolibcriasdcbct.Sed&  fi  nooperaB^ 
patrono  funt  folutae  *:  fcd  cum  officium  ab  co  dcfiderarctur,  cum  pairono  dc- ' 
cidit  pecunia ,  &  foluit;rcpctcrc  no  poteft.  Scd  fi  opcras  patrono  exnibuit,  noi^'  i 

•  o£ciales,iedfabriles  \  veiuti  pidorias ,  vcl  alias ,  dum  putat  fc;  dcbcrc :  viden--  ^ 
dlimeftyanpofntcondiccrc.  &:  Celfus  libro  fcxto  digcftorum  puiat ,  catn  clfc 

.  cauiamoperarum}  vt  non  fmt cxdcm,  ncquc  ciulciem  hominis :  neque  easdcm 
'Czhibeanturi  nam  plerumquc  roburliominis,xnas  tcmporis ,  opportunitafquc 
naturaiis  mutat  caufam  operarum.  &:  ideo  ncc  volcns  quis,  reddcre  potcft.  ledi 
lix(inquit)  oper.r  rccipiunc  xftimationem  *  :  &  interdum  licct  aliud  prap.J[^ 
ilemus,  (inquit;  aliud  condicimus :  vtputafundum  indcbitum  dcdi,  &fru-J  • 
^his  condico:  vel  homincm  indcbitum,  &  hunchnc  fr.iudemodico  diftni-^ 
xUli:  nempchocrolumrcfundcredcbcs,  quod  cx  prctiohabcs,  vclfimcis 
fumptibus  prcdofiorcm  horaincm  fcci  :  nonne  aiftimari  h;rc  dcbcnt  ?  fic 
&  in  propofito  ,  ait  poflc  condici  quanti  opcras  cflcm  conducflurus .  Sed 
li  dclcgatus  fitahj  a  patrono  inofficialcs  opcras  '^,  apudMarcellum  libro  viccn- 
fimo  digeftorum  qu.rritur.  &  dicit  Marccllus,  non  tcncri  eum ,  nifi  for- 
tc  in  artificio  fint",  hx  cnim,  iubcntc  patrono,  &alij  cdcnda:  funt  ^fcd  C\ 
folucrit  officialcs  dclegatus  s,  non  potcft  condiccre :  nequc  ei ,  cui  foluir,crc- 
«litori,  cuialtcrius  contcmplationc  folutum  cft ,  qulqucfuumrcccpit ;  nc-. 
patrono  >  <^uia  natura  ei  dcbentur. 

.  ^        j»  Qjjtamquamiiasalis  cum  Accuriio  didionem  il-. 

.         Aa  ^tt,  IMHnm»  ■  l4un  »4r«r4  rcfecreadioigeoiiaBHiKMifaMerep»*. 

Hat.  »VB.  LibrrtnSjqiil  operaj  nu!!as  pa-  gnabo.  Is  cnim  natura  dcbcrcdicitur>  qucm  iure  ] 

crooo  ptomtdt  ncquc  pcc  pa^ra»  ocquc  dcc  scntiumdartoportctUKnMt/teS^.^.ifMMr^di-  ^ 

fiipulationem ,  non  pfMcft  videcl  camm  dcU-  lwd(ri^/.icrJL  AjflaciCWPiMpMto 

'tor  fiuc  iute  ciuill  nachonorarlo.  lus  enltn  ci-  dtfolut.  Et  Iniis ,  quz  folis  baminibuscooaaiiailC 

Mile  ftipaUtiooem  rcquitit ,  prs^otium  rcio  8c  lusnaturale,  &iusgentiam  prorynoojrialaacd- 

lionoiatiiim fakem  exigic  paAim aadiio*  Ergo  Ci  piuoiur  ^^nffdmm  IB/Iituk  m,Sif.  Placcc  aotem , 

•  ^tf  lihartiupcr  errorcm foluerlt  pBUBt  fe  dcbcre»  quodBartolushincnoattQuandoaliquidfoluituc 
eotcric  condlccre  tanquamindcbicac.  Da  c.  Nata-  vna  caaia  cx  qua  eft  iodeoitum,retiacfi  id  poiTe 
lalis obligatio  impedit  rcpctitionem foluti Li.in  cx aliaes qoafitdebitam ex U^mmfm  mfr. k 
fai^.^^ifq.mrJ.nMtttraUs  to.  vtfi.dt  «blig.  &*•  M§m.rtr.d»mm. 

^nJjkUMrdUter ti.& tfeq.&pdfbtc tit.  Atqui Illier-      a  Stdttfi/mnftrdpMtrtM fitfttfoUit4.KA t.o va. 

-  tos  natura  debct  patrooo  operas  obfcquiales >  &  Libertot«^al  non  operasfoluit,fcdcumabeoa]i> 

qnc  gencraliore  nooilM emcialcf  appellannHriid  qaodoffiuumduncazatdcfidcraretur,cumpatxa^ 

cft>  vt  Azo  bcne  intcrprctitur,  non  qaidcmiure  no  dccidit  petunia ,  Se  pro  officio  illo  pccunital- 

mtacalit  quod ficati  fcroos  ouUos  agoofcit,  ita ne-  foluit ,  aon  poteft  fidcri  aut  opetas  ibiuiirc .  aoil 

•acUlMaos  l.4^i«ii^.<^iar.fedtationeqaa-  quidaliudvice^cnmia,  qiasiiatacadabait>fed 

damiofitainatoraquxnosobligat  ad  £tr7TAip«,vt  aJiud  quiddamextracaufamopcrarum.  Ergonihil 

hfo»  fiMicati  bcnc&damus  Lftd  ttjii%4*  mpilmtfii-  cft  quod  impedire  dcbeat*  nc  jpccuniam  iUam  qoaft 

fntithmift^.  ftdidmatadtalttaBlHilHiIegis.  iodebitdfolotampoilitcoadiccceJ>KC.NoBtan-. 

Qoonamenim  maiorr  bcricficio  quim  Ubcrutis  tilmoperajlibcrtuspatrononatoradcbct.fcdetiS 

pttronoliberrusobilfi&ascflepoteft,  cibiUbcr-  omoe  ofiici)  gcmu.  NamnccaJiaratioiiaope^ 

cas,vt habetiaris  rpgola  >  fitiet  Bial^iiabilitfNoii  dcbet  quam  quia fimtdinnMim ofllciom  UuwfrM  • 

condJ^tionem  iiabere  Ubcrtuspoteft  qul  o-  c^Ji^.  eapratfertimqurobfequialcs&gencra' 

pcrasfolait,  qaamuisineocrraoetit,qubdcasaat  liore pomine oificialcs ob cam caufam diflintiir^ft 

fiiii^  attc  oatacaU  iocc  4  fc  dabitaa  cife  pauucct.  i^uibuifolia ipjrinm birioi  f .loqaiair.)iiaidp^%i 
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.   &E  OOMDTCTIONE  INDEB.  LIB.  XII  TIT.  VI.  375, 

Mifiib ,     uMMSkm»  poft^  TlpMmit  tta-  pdflanc  openi  «ftinationcm  redpere ,  pnercr. 

fiat.  CumqucJn  honoreflf  reuerenciapociffiroam  lcitim  qaz  pcr  condidlioncm  pctatur:  idipfum 

coafiftanc>  iiue  in  faciendo  fint  >  fioe  sn  m»  entm  ooiiflicendqm  cft  ,  quod  rolatura  fuit  auK 

chBJo»  negarl  non  poteft,  qnin  ip(k^am  •IKch  tantnndem  ez  eodcm  gencre  4.  t  peuilt.  mfr.  i*  ftt^ 

qoK  patronus  ii  libcrto  dcHdcrat,  natara  dc-  fcript.ftrt.iunS.ltg  quedindthitum-^.fi^.bictitiiL 

beantw  petindc  ac  opcrati  cum  nec alio  lore ca-  cilm  dicatur  hxc  condidlio  indcblti  foiuti  Ug.  <»• 

ft^getarMbeitot^  Mefeftoyibis,  fiqnid  in  pa-  Mirt  15.  fufr,  ponimai  auiem  opcras  iodcbitas 

tronam  pcccaaerit .  quim  qalainofficiofus  fait,  folutas  fuiire  .  non  carum  xllimaclonem  :  mul- 

tom  quoqoe  cum  neque  contumcliam  ci  fecit,  tum  enim  dlfTcrt  rel  «ftimatio  l  rc  ipfa  Ug.  fi  dUf 

aeque  conuidum  dixit  Ug.  i.  iMj^.  lU  inrt  patrtH.  41.  f.  prim  /ufr.  de  vfufruH.  proindc  nec  opcra- 

Itg,  «jfltif  (.  Od.  it  pttgtt.  gifi.  Ug.  I.  f.  tum  pdtrt'  rnro  fabriliam  zftimatio  comttci  magia  poteric, 

nm  fufT.  dt  tflUu pT4ft(li  nki/.  Pcrinde  igitar  di-  Qo^m  ipf*  operx.  D  r c  Opcri:  qnia  non  pof-  • 

cendum  cl\  rcpetcrc  illum  nonpoffe  >  curo  pro  /untpccinillprzteiiiz,  perindca  libercis  petUAi- 

otfido ,  quodparronas  deiiderabat,  pecdilam  d  tnr  ac  pecnnla  aedita  ly.  i  dHobm  4«  it  tf».  &• 

foluit,  acfi  opcrasprxftitiffct.  Qiiamqaara  repe»  btrt.  idcoque  quafi  in  pccunix  &:  xftimaUonle 

titionem  impcdit  iklaetiam  ratlo.  qoam  adfcrc  przllationc  coniiftetc  dicuntur  Ug.  ftArUu  6,t»» 

Accarfioa ,  pptA  tnnlUktonli  ^cies  quxilam  dtm.  Ergo  fi  foloue  fint  Indebitc  >  nihil  prohi- 

cft,  deciderc  pccania  cura  patrono  officium  dc-  betearum  zfHraationcmconriici.   Ad  xftimatio- 

fideiaotc.  Dcdderc  enim  pecunia  de  re  aliqua  nem  cnim  necciracto  recurcendum  eil ,  cum  res 

niMl  ittfi  trtnfigere  eft  tn  librb  noftrlt.  Tnnl^  ipft  prcftart  nollomodo  poieft  dSA.  nrf  fUtii  l^^ 

Aioautem  nifi  dicis  caufa  Sc  pcr  caliimniam  fa-  vhim,  C0j..defdei(ommijf.!!l(rt.  ncc  nouum  efl,  vt 

fta  fic,  loftam  caoiam  ioducic  impcdtcndz  con-  aliad  foiucum  fit)  aliud  vcrb  condicatur.  Naia 

pakmla  Ug.  tUgMiur  tj.  $.  fi  qnm  ptft  tra^»  Seeitm  (undns  lndebtcusdaniseft.ethmfrttAut 

fMHfoMm  fifr*  l^*  t»  fianm  65.  U^»  ite  ll-  (]ui  datinon  funtcondicumuc  di^.^rj.  fRi«(i<i.Ec 

tfb.  ii  iiomiocm  indcbicomcibi  (oluectna  quem  ca 

!  b  stdfi  tpeTMpMtfmmtiAMiimtfftkUt*  fid  bonafiife  modico  preck»  diftnxerisf.a1indeniB 

jhiritri.'  DiilinGtiit  Vlpianus  in  lioc  vcrliculo  f.i-  c\\  Ci  m.ila  fiJc  Ug.infumma  6j.  §.penult.  infr. )  non 

btiles&arci6cUlesopecasaboffi^ialibus>Ttquod  homiocm  ipfiiai  cogeiis  mihi  ceddere.  fed  lioc 

hucofqac  diiftom  eft ,  opems  I  libctto  eshibitat  folnm  reftin^i^aod  ex  precio  habes,  Sc  in  qoo 

fntrOBOCon^dnonpoife » ad  officiales  rcftringa-  locnpletlor  fiitus  es :  imu  ,  quod  magjs  eft  ,  fi 

cur ,  nec  ad  1M>ri1et  8c  arrificiales  exccndator.  Iiominem  indcbitum  cibi  folutum  preciofiotem ' 

R  A  T.   D  V  B.  Operc  (iibrilet  8c  anifidales  feceritcuisfumpcibas ,  hoc  quoque  zftimaridt« 

Bon  dcbcncuc  natura  vc  ofliciales,  fcd  iude-  bcbic,  nimlrtta  quiacondidio  indcbid  ex  bono 

milm  fi  promifTr  fint  per  ftipulatiorem  aut  pcr  &xqao  comparata  cfl,  ob  id  folum  ne  tsqui  in- 

iuOurandum  in  ipfa  daiione  libertatis  Itg.  rt  tutif-  debitum  accepit  cz  alicnaiadura,  contra  natura- 

■rjMli  7. &ft^-  'v'fr-  dt  tptr.  Uitrt.l^,  intibtrtt  77.  lem  zqulMtcm  locuplctetur  Ug.  hjuh  bot  ndtns 

de  folitti«n.E\ go  fi  tas  libcrtusfbluetitr<um  dcbere  i^.fupr.  Ug.  hxdoadiSio  66.  infr.  hec  tttul.  non  criam 

Xcputaccc,  oec  vllas  deberet,  potctit  condiQcie  vt  damnum  eialiqoodiniiigacur.  Ergo&infpe- 

.  qnafi  indcbitas,  vtin  eodifienntaboffictalibns.  cie  propolita  dicendnmeft  libertum,  qoi  opemt 

f)  E  c.  Ea  caufi  cfl  opcrarum,  vc  non  finc  ex-  fabrilcs  indcbitas  patrono  foluic  ,  polFe  earum 

dcm»  fi  naque  ciuitlcm  homioti  fict ,  neque  cl-  stiUroationem  condicere  >  non  quami  lihercot 

4en  eiUlMMNmik»  nam  plemmqae  robur  ho-  opemfaliilocatnmt  fuiliec,  (ed  qnanti  pntraiHia 

mtnis,  Kcas,  temporif(^ue  opportunicas  natu-  abalioconduftums,  nealioqui  morecnrindanift 

nlumncatcaufamopecacum.  Stc  enirohicapud  no  paiconns  >  fi  prcftarc  cpgacnt  qpanii  llb<nii#^. 

Vlpiannm  lege,  vt  in  vulgatis  codicibtu  non  vt  openufnaflocare  alij  potnit,  finoneuidcoii<lB-^ 

in  Florentino  tiu  tttnporit,  opptttunitAfqut  tuturnlit.  fturus  patronus  fuit ,  vt  henh  Accurfius  cxpHcar.' 

£rgo  nec  volens  patroous  opcras  rcddere poiTet  Ncquc  vet6  idocgat  Maidaiuis  in  diii.  Ug.gimdt, 

Jibcrto  »  qoas  iibettas  per  erroeem  Indebliat  ei  ie  prdfcriptii  vttUi.  vbi  de  condifHone  «wtexee 

folniflct ,  &  confequcnter  non  pofTunt  operzil-  opcrarum  loquituc,  non  de  condiftiooe  zftima- 

tx,  qaamttisnecnaturadebitSQondlci,  quianec  cionis,  vt  &  Accuifms  ibi  bene  inccrpreucur^ 

aliam  ob  caobmdataccondidio ,  qu^vt  rcdda»  Idem  camen  raal^  pucac,  fi  ii  qui  indebicnm  iio^ 

tur  qood  indebicudifialunidi condidf  riy.|nMi!f.  mincm  accepit,  pceeioiiorem  illum  fiiit  fiiapd* 

mfiJUprtfaipt.vtrh.  bus  fccerir,  nullam  eorum  fumptuam  in  condi- 

c   Std  kd,  inquit ,  optrd.  rtiipiH/rt  nfiimmitinm.  Aionc  racioncro  Ixabeci  debere.  lu  enim  fiecec» 

A-A  T.  n  V  B.  Opern  in  rerum  nacnra  non  fnot  vc  in  damoo fetlarttor  is  qnem  OOiidtftio  indelii- 

i^.tperd  9.  ifl/r.  de  oper.  lihnt.  quia  priafquam  dics  d  cenerec ,  quem  tamcn  in  lucro  non  morari  i*>  - 

yaccccieric,  quo  przftaii  debuerunc ,  peci  non  lis  cil.  Sed  Accutrtum  fcfcllit  mcadum  vulnp 

foftbnt  I9.9.M1  friuifk,  Ug,fiqiA  i}.  /.  ioiciMn  m  kaionit,  quz  fic  habct     «fUmm  bm  dB# 

leg.  quotiisz/^.eodem.  quoniam  opera  in  adu  con-  cilm  Caroea  legendum  itt ,  vt  Florcotiz  ndmm 

£iUt  Ujg.ufm.  dittftr,firumm.  vbi  veto  diesprc-  ^ifiimm  btic  dtknt  i  pec  incerrogadooem  fciUccc 

CB^»  iammfiiiiCtqabialterinttenipotii.  ]&w  ^■jdinHiilnttm  fmfiua  lieiac»  aoa  negati* 


go  ncc  xftimationem  recipcrc  pofTunt ,  cum  zfli-  uum. 

anri  noo  pofiic  id  quod  000  excat  l^.  nt  tibmiAm  d  Sdi^  dA^m fit  i  pdtront  m  offcidUs  tmm', 

p  mf.  flM#  dl  in  6r.  Iir.  Nba  entis  eoim  nul-  R  a  t.'  11  tB.  Dtelegatl  poted:  qutfquis  dwitoe ' 

Sl-fiinC  qualitates  Ug.fip4rttm  19.  fitpr.  qutmtdmo-  eft,  cumdclcgatiofiat  volcntc  duntaxac,  8f  con- 

dbM  .^nit.  mnitt,  Ug.  fi  Titio  ti.  ittfr.  quando  im  fcotiente  debitore  Ug.  v.  Cod.  dt  nou*t.  &  dtUgMt. 

#gd.  ncc  vUa  pcoiadc  sftimauo.  £rgo  Aoa  aequc  mb  iotertft  debitoiis  coi  ibliiat  qaodda* 


ANToNlf  tMM  tOi  HAttdKALlA 


htt  t  AimaMNb  Uberccar.  Ergo  In  officlales qao-  ^p»  liab«Dt  fe  vt  ffcdBS  jmUfferentet.  Sa 

^ueopcrasi  perindc  atque in  fabrilcs dclegart  li^^  autenioperaram  diuino  ilU«(l,  vt  al  z ofScialw 

Ijertus  k  pauoao  potcft*  cant6qac  magis  quod  iint9«lizfabriks »  dcquibaf  umnrbusgeiicraltoK 

dfficMei  piuroTto  nagit  iAauatt  qaim  fabci-  «loftiiinftiat     hunclecaai ,  nos  ret6  in  lori^ 

lcs.   Dcbcntur  tnicn  natutalitcr,  etiaronneqoc  prudentiar  noftrarPapiniancx  fciert  a  bLTffirr^  a^ 

pcc  ftipalacioocm,  aequc  per  iufiurandum  proaoiCi  t$t,  de  l^tm.  Sc  dicemus  proprio  fuo  luco  ad 

fis     >  qaod  In  Mbrilibut  fecus  cft ,  vt  fupra  diil.  ik  «fm»  tim.  &  «libit  Owa  Opt.  Ma&  n  ~ 

mus.  D  E  c.  Officiilcs  operxfurarx,  dc  quibua  vfqae  Til* *     "      "*    '  * 

folis  VlpUnas  bic  loquitor  >  adcb  mer^  pa(o.-  omw»                .  . 

Mldi  fdar,  n  Meali|  deberi foffint,  qukm  pe-  f  mmimidiiiupitnim&Ml^idifMijiitit. %a 

trono»  necabalio  ,  quim  k  Kberto  ,  ciim  pto—  d  v  B.  Aliz  Of  ctx  fant,  qua:  ali|  qulm  patrooo 

|>cietasearum&ioedentttpecfona,  &ineiuscul  edttatnc  dHt,  Ug.  quUMid  u.  ie^.  dt  tftr.  Uka^ 

edunturcoaMat:  IPabrlktkmemaHBTeeiatge-  ferg^  nee  iubeote  ptcroao  alii  edi  poWai^ 

nerls  fnnt»  n  k  quocunquc  cuicunque  folui  pof-  alioquin  aliud  folucrctar »  qoW  quod  ile> 

fint,  &  cdm  innrtificio  /unt  lubcnte  pacrono  Ixrctar.  De  c.  In  officialibns  quidcm^d  w 

8e  alij  edi  polTunt  M.  Ug.  tptr*  9.  -dt  •ftr.  tibtiK  rum  eft,  fed  non  in  fabriUbuSk  ncc  In  offioa^ 

Btgo  ali)  qitlm  patrono  prcftari  optoie  omciaics  )ibus  qax  func  artJficiales ,  vc.diximus  ad 

neqitcunt,  nec  proindcalij  1  patrono  dclegari»  mfirfn,  Sii  ttfidd^gfttmvt  dM,  /^.  tfmti  9,  ^P^lff;' 

quia  ncc  officinm  8c  obfequium  alij  quam  pa-  Uktru  .-^" 

toono  libertos  dcbet.  Sic  dicimus  fideicommif»  g   tii/iliktTUtfficidles  ddtgmmKAt.  hn^i^ 

fam  alij  qukm  iideicommiinirio  prxRari  non  po(^  Opcrarnm  ofHcialium  delci^aiio  Qutiiuf  mo?' 

fc  (  fi  vniucrfale  fic  non  nngulare  ,  ncc  ^  fidei-  mcnil  cft  dtS,  ftrficM/t :  Std  afi  dtUgdtm.  Ergo 

MkinMdacio  ccdl  alij  pofTc  nc  quidcm  pcr  dele*  cas  delegatm  Hbloeric  per  errotem  dicendoia 

gationem,  adcoquc  qnoti  tnagis  mirnnn  cfl,  nec  ell  ,  condici  cas  polTr  aut  crcditoci  cui  folutlt 

tx  caufa  dotis /rg.yi  muUtt  59.  §.  tx  ajft  wjr.  dtm.  func,autpattonocuius  nominc.  Solutbcnim  qal| 

im.  ob  ntloncm  eandcm  pcrfonatiutis  ,  vt  ita  n6  parit  libecatioaem  pacit  omniniodeBMdiwoSt 

dicam,  qux  i  Marccllo  adfcrturco  loco.  In  f.ibrili-  ncm ,  V  proxim.irfr.  Ntfi  in  ctfu.Ug,  StrMim  65.  h^t 

bus  crgo  aliud  iurjscft,  cum  iubcatc  pattono  ,aiii  ri/ai.  l)  £  c.  K.e(>ctiLio  nuUa  el^  ab  co  qtd  fuum 

quoqtic  edi  poflint,  nccideb  alis  fint  mlm iU«  reccplt •  Hcdt  aSns  folnerit ,  qu^m  qai  dcbt^ 

ipfx.qaxpatCOIIodclieniwJllplMilCaM^  Itg.  rtpttitio  44.  in/r.   Atqui  in  fpecic  propofiie 

u.fatfjir.                                ^  ctcditoc  cuideiegacus  foiair,  fuum  lecepit»  no- 

o       firti  m  trMm  jmt.  Ergo  etiam  olfi—  nine  pttroni  dewgaiitis,  qni  veri  debimr  Ibtt 

dalesin  artiBdo  powintconfK^crc ,  debet  coim  Ergo  condicieinon  pofTunt.   Rurfum  natutan 

tscepcie  cde  de  regnla.  Concii  qnim  iieiifiile  lis  obligatto  impcdit  repetitionem  folutt  )* 

tideatnr  Aeeaiiai»  9c  poft  enm  Bartolns  •  qoi  o&  hifiu.  fafr.  quvd  qu^qnt  inr.  atqui  offidales  8r  obiiB- 

ficialesopcrasabartificialibus  tatiqaam  fpcciedi-  q.ii.ilci  opctx  naturalitcrdcbentnrparronolibcr- 
uetfas  difting  lunc.  Ciloi  lamcn  SL  oi&dales  dc 
fiibriles  trti£deles  eft  poBm ,  ft  fimfliter  noii 

artificiales.  Artificiales  autcm  nullx  cffe  pof—  qaentcsnolii 
.^ot»  ^nin  fut  oificialcs  iiac,  auc  £ibcilcs*  itft>; 


1 


to . Vc  dixitnua»  u|iciipliiiiiu>.  Crgonecpatrono  j 
condici  polSnt.  I^nc  mnmI  Si  ncBtii  confe-i^^ 


.>  1$  ^  SidcccmautStichumftipulatus,  foluamquinque:  quarritur ,  anpoi^ 
/im  condiccrc,  qua^fho  cx  hoc  defccndit,  an  libcrer  in  qumque.  nam  Ci 
beror,  ccflat  condidio :  li  non  hbcror ,  erit  condiv^io.  placuic  autcm  ( vc  Ccilu* 
Lbro  (cxto ,  &  Marccllus  hbro  viccfimo  digcftorum  fcripfit ;  non  perirai  par- 
tem  dimidiam  obligationis :  idcoque  cum  qui  quinque  (bluic ,  in  pcndcnti  ha^ 
bendum,  anlibcrecur:  petiqueabeo  pollerefidua  quinque  autStichum:  Sc, 
(1  prxftiteiic  refidua  quinque ,  videri  cum  &  in  priora  dcbita  foluiffe.  Sin , 
auccm  Stkhum  pnefticiflet,  quinque  eum  pofle  condicerc,  quad  indebit^ 
iic  pofteiior  (blutio  comprobac ,  prioia  quinque  vcrum  dd)iu,  anindft; 
btta  (btttefeotitr.  Sed  5c  (i  poft  (bluca  «juinque*,  aeStichus  roltuttursfle  mfiK 
bm  ^o  habere  quinque ,  &  Stichu|^  tedaeie :  an  fink  auditndus,  qu^^i^ 
CeUus^  8c  putat  natim  e(Iein  quinque  condi^bnem ,  quamuis  vttpquB^ 
mulibluto » mihi  retineodi»  quod vettem»  arbitriilmdareturi  . 


fc-f 

•  I 

.  -  r  .  r 

dt  ftUtt.  Ergo  n  quis  dccem  aut  Sttcham  alternaj! 
tiu^  pcomirecit,  ncgari  noopotcft»  quia  dffien 
R  A  y;  b  V  n.  In  obllgaciBae  dtccMllB»»  ddicw»  Ae  b  cotn  oiiiiutioiie  libetetrtr»  6deMI 

Ttraqucrcs  fcparatim  coiifiderata  e(l  in  obligatio-  integra  foluat.  Proinde  Ci  quinque  foluat»  cvt 
nc»  ita  vtquieam  folam  roiait»  toturo  id  quod  non  faltcm  in  lllis  quinque  iiberabicur?  vc  nini" 
^bctlalnafdlGttui:     saAmHMfmn^i^km^^  ntm  cedem  ilt  caclof  accisad  pactcm ,  qas  todi^ 

.  -  «dtos 
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Uoum:  Autrialiquidell,  qaodimpedlaclibe-  immc  85.  $.  fn  ptrte  infr.  dt  nrh.  vhUg.  Hoc  ve* 

•lillHKnv^^llUfli  polfonceaquin  r6  noa  condngic  in  accepciUcione  »  qac  Ueie 

Mc\  non  cxpe€Uco  cuentu  rcUqux  folationis,  rplutionis  vim,  &  inftar  habeac,  fit  taracn  ad-«_ 

oun  (iolada  .^Mffiibet  aut  libcracioncm  pacece  iiiblu  fala  vctborum ,  &iaris  folemnitaif.  nul<* 

IMctt ,  ■■!  l—iinioncm  f.  fi  ic»tum  fufr.  if^  lo  corpoTe  inceracnientc  Itg.  i.  S.  fi  tmmimik^: 

titm  u  ;i.  §.  pTmt  infr.  nifi  In  cata  fingulari  kg.  timtedem  tttuk.  Proindc  li  certa  rc^  &  rpccic* 

X^t^  6p  ittetui^(  £c  tameqfctibit  bicVlpia-  dfbeauir  ,  nemo  dubitat,  quln  parte  Stlcbi  ib- 

UfiaWBtteilODycdMi  pcr-  Imi  contingat  pro  ea  parte  lilietatto,qUii 


tcm  diniidiam  obligationis ,  fcd  cum  qiii  qutn-  'MKCft  hoc  c.ifn  folLitio  in  duabus  tebus  di^r" 


qiic 
t^r 


:  folutc  io  peq<iutii|jU)cad«km  elfcan  iibecc^  «t  fieri  l^.  fi^uUtm  fm  p.  S.frm»  4t / 

.^. ,  idetSqae  (M!4ilt4«HiMl6 f«        reHa|aii  vlil  additilr  ,  cnm  qot  bominem  dcbec ,  ,  

aOinqucaatStichaaii  Cur  vec2>  rcli(|ua  quinqae   Sticiii  dando  nulU  cx  partc  liberirj ,  Rd  nihi< 


parceia 


dancaJuC  dciioo  coca  dccem,qus  piius  io  obligi 
tione  £0enat,  £  In  qiAkqtie  folucls ,  nulla  fiiiic 
fecacA  Ubenuiof  Aac.CMtStichaa  coctit  ped  po- 
ceft ,  iam  foiutis  qdinqae  rt  decem  ab  eo  qoi  non 
nift  ^ecem  auc  Sdchum  dcbebat?  Dic  Quan- 
ilMlMlll  16  eo  efl ,  vt  poflit  parere  libcratio* 
nem  ,  non  potcftid  quod  tbluiumeft,  condici. 


iomiaus  hontiocm  dcberc  ,  &  hominem  ab  eo 
pcti  poflt,  necpriiis  liberationcm  debitori  con- 
tingerc ,  quim  Stichi  parcem  teliqoam  foluc^ 
ftt ,  vel  pcr  adtorcm  ftcrcrit ,  quominils  eaoi 
acceptac,  alioaui  fi  i$  qui  partem  Stichi  fohii^ 
pAncM  PamphiU  foloerct ,  hbcrarctur  in  nN^ 
cum  ;  quod  ccni  cflet  ridiculum  dUl.  Itg.  2.  §. 


qoiajaon  potcft  omnino  indebicum  Jici ,  quod  prtwp  irm&»r.  ofr/i^«r,  vbi  umen  videcui  l^aulus  ab 

lulliuedebitamfieri  poteft  kg.  quoi  Strum  i.infia.  Vlpiaoo  nofliro  diflciniire  ia  illit  vcrbis  ,  Sti  ggt 

fupr.  dt  tondtH.  cauf.  d^r.  <f.  hcr(iUt.tHs  fit^.  hu  lig.  fittim  reptti  poufi  ,  dut  i»  perulenti  tfl ,  dcf^u  »0»  dt* 

j^icu^i  pcc  in  t&tum  dicitut  talnim  quud  vcriia-  fi(r.(Sicenimiuiicgendaoacllnon  alm  UlJijL  re> 

^lil^ffciRMaiio  •dlauator  ttg.  lim  fiBm  76,  $.  btrti  bcifttie  «d  aliam  parieM  Sd^i»  colas  paneni 

I  it  Ugat.  1.  Atqui  folatis  quinquC  ah  co  vnam  folutam  eOre  Paulus  poiucrat.  j  nili  dicai. 

i.dccem,  auc  Sticbuiv  dcbcbac,  lic^c  nulla  mus ,  quodccc^c  vetum  eft,  priorcm  tiUm  paE- 

'^^^^Sdlfelationem  oiillbfgaC  libeifttio,  cem  rcotieatiaf  Paati  cmi\«\  pc<  poHeriorem, 


glem  in  qum.j.x,  pcteft  tamcn  allquo  ca- 
/a4hue  contingcte  ,  fcilicec.  il  rcH^ua  quin- 
•^'p^iidi  foloancar  deUtore  ,  oai  mauc  ea 
l^illqae  rcliqua  qu^m  SLichum  folucrc.  Ergo 
lAiefitn  noo  pofliinc  q|uinqtte  ilU^copdid,  led 


quod  prudcnttbus  noftiis  f.i 


przfertim  Panlp,  vt  io  Ug^^ui 


.  .      _  .  iiiii»  34.  *ri- 

fH9\n  fitr.  it  i^.>i0a« % 

jo.  i  ifr.  di  {\.[iiu^'jT.  Venus  cn  ni  t  (1  Ji.cic  io']pn(ili\, 

dcoci  eUe  iibciai>oncm  in  luc  ii>ecie.     tva^^i'  ^ 


«^c^oct  rcltnquinir'  dem»  ^Mtton  alia  qain»  feqaentcr  ipfain  condiftioiicm ,  vt  VlpianUs  s 
lUc  peteic,-aii  Sticharo  :  £t  ft  quldcm   cx  Cclfo  rcnbic ,  qu^m  viuud  Paulusienca 


l^c  mallc  peteic 

qutnqucpetat,  hocipfo  vidctacfuluiioi-.em  piio*  i^.  f.  frimo.  oafcillaiim  liberauonem,  oam 


oafccretur  ftatfa»  Hbaraiio  in  quioqae ,  altcra'^ 
tintm  cucniie  ncccfle  eflet ,  vt  vel  alia  quinquo 
oronimodo  debcrentur  ,  nec  Siichus  ampliut 
peti  poflct ,  ne  quidcm  diflunfUm ,  &  alicrna- 
cioi.  vd  Stichi  pirs  ia|ai.podcC  ad  CoUeodanl 
intw^ram  obligationcm  :  quorum  vtrumquc  8C 
falfum ,  &  abfurdum  cft.  Ncque  vcro  mlraii  aait 




|am  q  iinquc  iraputare ,  in  fialatioacm  corum 
•'mfccrn- ,  q  ix  diitundHm  tc  alternatiai  eam  Stl^ 

cho  dibvbincur  :  atque  ita  contingeate  libc* 
racionc  in  dcccm  ,  fublariquc  Sticbl  obligatro^ 
ne  nrhil  cBt  quod  dc  priotibus  quinque  lolutia 

con  iicentiis  traciarl  poflir.  Scd  il  maiic  crcdi- 
totSiickum  pcteic,  tum  vcco  priora  quinque 

ttit^MfotUttnc  ibluu,  Acquas  debct  in  pendenti  cfleliberatioMtt»  tci 

^bita  ampUas  (icrfflumquam  poflimt,  fubU-   tu  arftimandum  cfle  an  ab  initto  contii 
ta  per  Sticht  foiutioiMt»  vtjraquc  partc  obii^-  Eogaiur,  nccnc.  Nam  &  aliis 
klonis  alcernatlmr.  At<fccb  cor  oon  ab'liitl&^  idaneacBitj  vc  exeuenta  de  ex  po^MEfo  app4« 
Sc  ipfo  folucionis  tcmpore,  (blutis  quinqacnon   reat  ,  quid  antc  fuctit  Itg.  qui  rcs  94.  i>i  pnncip, 
coQCingic  libctacio  in  quinque }  Nam  &  quiho-  &  %.  frimt  in/r.  it  fibuit».  lu^^muulm  ij.  dt  rtk 
.  ^em  •Qfe  decan'  ftipuUms  ttk»  6  qaJaqMO^r-Mi^.  ;  ^^>iM?iia»tr^--i. 
cepto  fcccrit,  {\atim  pcrimit  parcem  ftipuUtio-       a   Std&tfipefi  folutd  quiuqut.  R.  a  T.  D  v«,^ 
.  -1115,  idcoquc  non  quinqae  aot  honrfocai  DCic»  Inaliernatiua  obligation«jck£kiocft  dcbitQrlBCji 
' '  «B  poteft,  fcd  qiiinque  taatdm  irdfiMimmtK^  regahiiorif  pontificij»  SelMailis  in  teg.  pfenMfii 
taxat  horoinis  Itg.  qui  bommin  17.  iuifr.  itmt'    ii.yvlitm,  irtfr.  ie  itiri  dsf.i^.  uf.  SuutU  ii  U 
jftilAtion.  Hoc  vet6  cuc  tu  io acccpttUtiioiK;,  m£  qati  ttrtm  Ittum.  nifi ^um  eiigendi  lus  datum  cft 
^WooUm  acceptilatio  Tliii  folutionit  ^pitiact,  creditdy  lij[.ffii{w»J«rf4MpfcitoR  95.  it^i^ 
i  Jmapoaria  quzdam  folatio  A  f,  fi^Jf^  ,  dii  fiktu  Atqai  la  fpt^  ptopofiu ,  fi  d*i» 
"  «  mtim  ttUit.  thUgttf  Cac  ergo  diu^cMlD  in  .  ccm  mibi  ab«  tc  debcrcac"r  auc  Scichus,  tu  pr{~ 
5c  naturali  foiucione  3  An  fort^  mihorit  Mibn  qulnquc  mihi  foiueris  ,  poflea  cUam  Sti- 
/^oceftatis  cft  vcca  &  naturalis  folutio ,  q«iMr.4elMa, io  tua  ppteftate cft,  aut  tclicpia qninqoci 
acccptiUtio  »  Accurfius  noftcr  muhiim  hJc  U-   atn  Stichmn  petcre,  6f  cor.fcqucnter  incipiocgo 
Jborat.  Scd  mclids  longc  fiartolus  diftingoit  ac-  debcie  ubi  qoinque  aut  Stichom,  atquc  ita  fum 
JliiplHpijiitm  i  fohitloact  qaia  ii  foloiiq  par-  '|liMl^4iiiMt)|Uernttiaui^  Ergotimiltm  hiibc^^  > 
1- feit  hi  vna  rtr  ex  duabus  altcrnatiu^  promiflic,   re  quiuquc  qiue  acccpi  cx  dccem  ,  S:  StichuOi 
ri|(;iM^4ii)prationem  Ipiacfentcm,  dc  abfoluram   rcddetc  fi^  Olidiaidas  ,  iiaemadmodum  rtto-. 
.aigfii^  pact  quoqoeln^^tdhf  ft  (olui  puflcr,  que  (tjtiaMMiico ,  ^ihi  remMlndi  vtiamllfdlirf^v  .: 
|||t.^f>artcStichi,  atqucita  rolutiocem  vnius   arbiuium  darecur.  D E  C.  Clim ex  decem folSci>^  • 
Ijgaiioott  io  diuerfls  rcbus  6cri  «^ntingerec,  func  qoinqOc  ,  nata  j^tim  c(l  condi&vo  qaicfl"  \ 
od«i»AiKd««fl|^  #>fr^  que  I  ttOMiiNttib  «Ib^a^  " 
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pof>faao,  idcft,  fol.todfmiimSc.cIio.  fccua-  folutx  condiclio  nafci  potcft  ,  fcd  taniilm  al, 

,^um  ca  qnx  proxime  dixlmus  Nin^  cum  pcr  tcrutrius  dir.unaim  &  aiternatiuc  :  Ac  proln- 

fobconccn  Stuh,  apparu.nt  ,  hbcraiionem  ia  dc  crcditor.  .jui  rcm  vtramqucacccpit ,  cL  lU 

p„nr:b.s  qm.quc  folut.s  cont.ngctc  nullam  po-  tcra  tantum  dcbcrctur,  ex  crcdirorc  fit  dcbitor. 

«u.tlc .  C  rel.Jua  cnhn  qu.nciuc  (oluencia  crant ,  Qux  r.s  aaiuirit  ci  clcdlionccn  ,  n  cx  duaba, 

vtpnora  qu.nquc  foiuu  dcUa  fu.ffc  vidc:cn-  rcbus  icJdat  vtram  m.Iit,  fccandum  Vlpiani.  & 

tur   )  conLq  .cns  c.l.  u  cx.odc corum q.Wnque  Ccl/i  fcntcntiam  luc  cxprcHam  in  poArccr.i  il. 

cond>a,o  przcifc  nata,  j.m indc  ab  .nitio  f.uf-  H,  hulus  $.  vcrhis  .  ^uJuuvtr,,,ue  fLlfoluJi. 

fc  retrofi.  gatur.  Q^o  pcfito  .Il.d  cnam  ht ,  vt  bi  w.nc^ds  .md  vtUm  Arkmam  Ltur.  AUa  cnim 

in  obl.gat,.nc  cc,nd.d,on.s  non  poffic  dici  Sti-  f.l.  loliao,  &  Papiniani  fc  .tcnci..  a  lu.i.aiJo 

chus  clfc  .  nc  q.idcm  altcrnatiuc  ,  fcJ  v:  dcb.-  rdata  &  Frob.ua  in  Ir^.  rltm,.  Ccd.  hcc  iitul,  l 

c  i      l  u'"       V;         P^o^l^as  qui"q«c  ,c,.e;endi  cleerioncm  debiior  habe.-c  debcat 

faa.s  .nc^cbitti  pcr  folut:oncm  S:,ch.,  S.ichus  q.ii &d.indihab..t.  coius.tiam  vcar.iutn  qooj! 

omn.mcjdo  dcb.tus  cllc  co.pit.  n.c  m  mea po-  dam  cxtat  iu  Ug.  ,um  is  ,u  in  pr:.^.  v.fr^  P.o 

cc  bcc  cllc  potcft  aut  dcbct .  vt  facia.u  cam  in-  VIpi.^no  &  Ccilt  illa  ut.o  f.cK-b.u  .  nua.n  k. 

dcbiium  U  maUm  St  chum  q.am  q.,„que  rcJ-  pia  .u.ulimus,  qui^d  is  qiii  indcb:tum  acccrit 

derc    non  mag.s  aciim  vt  faciam  pnora  quin-  vtioquc  (imul  foluto  vidcai.r  factu:  d.bit  J, 

q.,e  debira    qux  rolut.o  acnra  Sc.ch.  fccit  ap.  caufa  condi^lionis  .  vt  aitcrutr.m  rccldcrc  te- 

^Z-l'r^'t^\  A^Z.^''''  r  "''^?,*^."! ""'"^-  Ina-tcrnatiuisautcm,  vt  clix.mus.  elc- 

niaum  cx  dcccm  dcb.tis  qalnqiie  .ndcbice  fo-  aio  cR  dcb.toris.  fed  pro  kliano  &  Papinimo 

utarct.ac.c.  &:St.chum  dcbirc  fo  lutum  quafi  Hh  forti.rcatio  facit .  q.odi.dcbit.  folut.r, 

in<  eb.tum  rcdJerc.  11  ud  cn..^  don>cJm  in  con-  fol.cnricondiaioncm  par.t.  cx  bonoSc  ^0^0.^ 

d, n.o.cm  vcn.t .  quod  ador  mdcb,:c  i  fc  fo-  dcbcat  eum  damno  adfKcrc  ,  vt  clca.onct^  S 

Incun,  d.«t    .V  pr.,.bat    non<juodr.us  qua/i  in-  ad,mat.  quam  lubu.t  .uc  io!„tio"ar  ^oS 

cVbaum  vt,h  .cJacrc.  Lon.cquc  d.a  rat.o  eft  folu.io  &  fa^i  crror  ci  noccrct.  Qjod  ncac  i- 

h.ms  I.,  ccr,c,.      ,U.as in qua  v..umq.Tc  in  obli-  dar.  condiflio.Kmci  d.imus.  V: vuii.fcqnend* 

g.u,onc  ahcrn.r.ua  pofitum  hmul  lolutum  nt.  Iulli,nanl  !c^.  5c  c.maiutiocft.  lungc/.i.rLr  ;,. 

qti!.a  i.mc  iion  magts  v  iiuj  q.  am  alterios  rci  /«p.  vbi  dixi. 

14  1"lJejnait,&riauoIicredesfint%ulatons,nonficpofrc,alcen 
quc  Ioliuis,alteri  partem  Sticlii  folui.  I(iem,&  Ci duo  (mt  promifrons hcredes  \ 
Scamdum  qux  hbcratio  non  contmgit,  nifi  autvtrique  quma,  aut  vtriquc 
partcs  Stichi  fuciin:  foluta:.  ^ 

R  A  T.     V  B.   Cum  duo  fuut  vnius  flipula-  altcfu.r^ttrfZ^^^  '""P'^'  P"^''^"* 

tori.  hcrcdcs   obhg.r.o  ^uuiicur  intcr  hcLdcs  .S^Zl^^^^S^^ 

ex  cgc  ,i  t.-.buUr.  lcg.  ,.  Ccrf.  fi  cmum  f  a,t.  l^.  do  fi  quis  dcccn,  &  St.chumftipulatr.s  dfc  .fed  ? 

,  Cr  ^■J^f"-//»'^.  'v^/wr-i'"  bmd,bu,dcbn.  Ug.  tamakcrutraautqaod  veriuscft  vtra.  o  iX 

OJ/..  d<bcruUt4tu  4am  ac  pro.ndc  qucm-  obligationc.fcdartcrnatiucidcft.itavt  ahcru, 

admoJnm  quot  lunt  hcrcJcs  .  tot  hcrcd.tatcs  t.intumclcaiofaciendafit,non  vtricfq- oro  o 

circ  mtc  l.euntur  5.  pm«M.J?.«r.  dc  Ugat.f^Ltd.  ncahoqu.ncucoiat.vtciSmt  S^^^^^ 

«a  .or  obl.ga.iones  vidcr,  dcbc.-,t .  cuu,  obliga-  ribusrcbusfoluatnr.  quodablMrcu  cflc  d:..°musad 

r,o  hc  hcrc  J.raru    &  confcqucntcr  qux  hcrc-  i  pr.ccdcrun.cx Ufr^Lenhom.cm  crl  .ne^^^^^^^^ 

d.tati,  ca.,l,m  Sf  d.uifioncm  fcquatur.  Ergo  fi  ^i,ipr>pmc^rfdcL.Mg.dA.,.U^,^r,  ':,E^^^^^ 

d«o  i.nt  h.rcdcs  ft.pu laror.s  ,  qu,  dcccm  ,  aut  contingatlibciatioautdcfcmfoJafoh.iSjs 

Sdcl.um  fibl  dar.  ft,pulatus  fucrat,  &  vnus  ex  ftipuIaforisncccirccft.anrScichumtotum  idcb-- 

^rca,bu,  P.!uat  q.taquc  ,  &  ali.s  partcm  Sci-  nc^vr.uscxhercdibus  ;iip..htoris"  cr  cTht^^^^^^ 

<h. ,  d>ccndam  eft  .  vtromquc  pto  ea  pattc  puhtioncpropartcpotcft.  nc  ..lioquipluspcta t.  G 

1      .    h  '   f  ;      *l  l   J""'  '  autdccc,mant'am  ait.St.chd  foIumpcm.qScv 

al,.»  S  u-hum  folum  dcbu-ftct:  quo  cafu  nc-mo  qi.idcm it..fictct. vtadimcrct dcbitor.cl^^ioncm 

dubnarct.  qum  vpuc  pro  ea  parrc  quam  fol-  quam  lT,pulario  cidcdit.cuiusforma  immutarfcx 


«um  ,  ncc  emra  cx  pcrion.s     rtumcro  hcrc-  dimidiaparsStich 

t^^TTuiT  "^^'«'"""'^  ''""^f    P«'^"  q">ndoquidccxfolutioneipfifaaan6pofrctTbc: 

gationcm  .Ham  ait,uam  q«.  fu.r  pencs  ftipuUo-  aut  Stichi  poftlt  petcrc  pr:rcilc^  f  d  q  emaTro"^ 

rcm.  vt  pofticcotum  qu,lq.«  pctetc  Idipfum  quod  prlor,  autpartcLuniiaotpa  tem  Snch  cTj^^„ 

'  '1'^^^-'^''«-"-^'  Sti.  [ationc.niahc^uipluscaufrpctc"  v^^^^^^^^^^^^ 

ch«tn.Eftcn«nobhgat.oal,ctuauaa,i.d,ulduaha-  plu.^tcm:  itafi?vt/oluta  mic^x heredibus %ula 

toris 
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CECONDICT.  INDEB.  LIB.XII.  TIT.Vl. 


fSrjj  pirt^  pccuniz,  aiteri  vero  partc  Stithl,  nulla 
fromifToil  conringat  llbcrati.>ncquc  pattis  pcca- 
niacjncqnepartis  Stichi,quor;ia  •  ncrdcfundolU- 
pulatBii  foiutio  itaficri  potninTut.  Vniuscnimrci 
obligationccontradta  vniusqaoqae^  ciufi^cmrci 
foIutiOLcm  ficri  oportct.Idc  »iqjt:fl  fi  quisnonde- 
4!cnj  autStich-im,»cd  dcccniauch  jncincroiogcnc 
re.vel  ctiam  Stichum  aiit  Pamphilum  ftjpulattis  (Ir, 
&duobi.is  rcliftii  hcrcciibu<-decc(rcrit  d.l.z.  (.i.iie 
Vltb.oblig. <l,^.proi)arttl.iytod.Utji.l .fiipttUtw  i^.i.i.de 
folut. 

*  litm  tfi&fi  duofintpromijftrif  htrtdts.  R  a  r .  d  v  b  , 
Noo  fcmpcridcmiurii  c(l  in  pluribus  heredibus 


promiiToris,  quodcft  in  pluribus  heredibu^nipu- 
iatotis  zthm  in  oblit^ationibusindiuiduts ,  vt  con- 
ftat  cx  l.^.p.Tlt.i»fr.  dtvcrb  obli^af.  D  e  c.  Aliud  quJ- 
dem  intccdum  iuris  cii,nimitum  ciim  dincrfa  iuris 
ratio  ius  quoquc  diuctfum inducit  vt  iu  d.^.vll.M  ia 
fpccic  huius  j^.eadem  iuiit  &  zquitatis  ratiolocum 
habctin  hercdibus  proraifToris,  quarin  hcrcJibus 
ftipul.iloris,vt  cx  iisapparci  qiisproxinicaixin,ur% 
Ergo  idcm  quoquc  in  oranibus  i uri^  cl^ ,  vt  libcra- 
tfo  non  contingat,  niil  aut  vicrcruf  hctedunf-.  qoma 
foluerit.aut  vcrjquc  partcs  Sticbl  f jcrim  f  ilutx.Ea- 
dem  igiturcH  ad  hjr-  quoque  vcriicuUim  dubi' 
randi  6c  decidcndi  ratio  quz  ad  fupcrlotcn}. 
27.  Pa V  L V  s  libro  ly.  ad  Edidura. 

Vi  loco  ccrto  dcbcrc  exiftimans ,  indcbitum  foluic ,  quolibct  loco  rcpetefe 
■^^noncnim  cxiflimationcmfoiacntis,cadcmfpccics  rcpctitionis  Tcquitur. 

yAdl.f^ui  lococerto  2.j.  c^\xiiV ixA^xitidmf^tcitirtfttmoniifeqkmr.  Et  ccxx^ 

R  AT.DVB.f^ifolkiitinJebicuoiqHifiinutuum    iucft.  Eum ciiim quiproroifufoluLrc ccrto  ioco, 
toc.trfthcrc  tatcUigitur  1.  fi  qnit  dbftnti/  5.  $.  ii  quoqut    falfam  eft  conueni.i  polTc  vbiquc ,  nifi  adjas  coo- 
infT.dtoblig.&A{l.^.\,lnflit.quib.Viod.ricontr.obl:g.it-    ucoicleum  perarbitraciam  ,  Scasftimaio  eo  quod 
quicontiaxilic  ^^iuiqaifqucin  co  locointtUijjitur,    jpijusimcrcft.vtdcfliaatoloco  CGniieni.itiir,{i  noQ 
inquovtfoluerctrcobligauiti.fwwa:»/*     tedtit.    fuerit prius in  morafolacadi/.z.^ji/mrff fj^Join/r. 
ii<<iWj».  <^rft7i5M.  Erj;omLiltom3gi$ibicontr.i4tum    dteoquod  ctrt.loc.  At  isquiindcbitftm  foUittquod 
cflcinicUigcuir  ,vbifoKitum  cll.  EtcoofequcDtcr    exiftimabat  fedcberc  c«ito  loco.potcft  vbiq;  con- 
dlccndomeft  ,  incolococondicendumcdc  indc-    diccrc  fuoiarc  ,  nccvllalnJii;ct  vtiU  coadidione, 
biruminqUL>roljtumfjit,nonautcro  vbiqiic,viia    q jomodo  indigcc  vtili  &:  ptxtoria  adfcione  is  qui 
hacicgcfctiptum  cft.  Dec.  Nun  cidcmcftrcpe-    alio  ioco  pc.erc  vuUfiuc  moi.im fecccic  fitic  cam 
tcntis  indebitum ,  quz  folucntis exidimatio .  qni    paftus  fit  i.i.effi.idcoq-,nec  de  eo quod  iateBcft  pia»< 
enitp  foliilt  inJcbicum,  quoJ  putat  fc  certoloco    ll.indo  inhuiufcncdicodiftioocquicquamtraiSan-' 
d;bcTc,  idcirco  foluic  co  Ioco,qu;a  fcit  futurum,  vt    dum  cft ,  ciucmadmodum  in  co  traiSan  dum  cft  qui 
Tli  (ofuat  eo  loco  poflit  conueniri  adioac  arbitra-    promini  fulucrc  ccrco  loco.  Ex  q<!0  intelligimus 
ria/vbiquc  ad  omnc  id  q  lod  intcrericcrcdicoris    qijam  parutnad  rc:ii  pcrtineat,  quod  ad  hac  legem 
altwlocu  non  foK.i  & ptff.iHfr.de to  quodctrt.    nolbi  dilput.inttantisinicr  Citramontjnjs,Jic  VI.; 

l»f  Jic  VB-.b  quod  i.ndcbiic  roiuiuni  cft.vbique  indc- 
bAumcft,  nec  quodccrtolocofolurumnt,  faccrc 
potcft  vt  aliis  locisdcbitum  fit ,  quodeoloco,  in 
quo  loluturacft,fuitipdcbit.im.Ergo  vbiqiietcpetl 
potcll,  quod  ccrto  loco  indebitc  foKitum  fuit ,  nci 
tanium  aliis  locis  in  qnibas  folurio  fadla  non  elt ,  vt 
G.iillielmus  vctusf;loiratorexiftiraauir,qacm  Dar- 
colus  rcfcrt,fed  vtloQgdmetius  Accutfius,  inillo 

c;iam  locojin  quo  pcr  crrorcra  indcbitum  folutum 

cft.  Erat  cnim  longc  maiot  dubitandi  r  Jtio,prop:er 

quam  videbatur  in  iUo  t.mtilro  loco  condlci  polTc 

in  quo  /bluture  fjci.it,  qnim  vt  vidtretur  locus  ille 

cxcipiendus.  Nequa lamcn  ir.ciiOsidcm  Accurfius 

&  Bart.cxftimanthuiuslc^is  fcntcntiamillaro  eflc, 

vt  ficuti  prooniiruin  in  cerio  loco  poteft  vbique  pc 


traraontaucs  ci3tcntionibus,:in  quis  pec  quali  cun. 
cra6tumfottirtforumponit.Eificuimisquiacccpk 
indcbitum  ,  cxqaaitcontraau  5c  ex  quafi  muiuo 
ciFc  oblig.iius  dicicur  iii  l.fi  quif  Abfiniit  y§.  U  quoqub 
infr  dt  et!li^.& *{lio».tcaci».  tamca  diftrahcre  tego- 
iium,vcrtii$qu^mcontrahcrcintcUigitur.£t  idcir- 
co  quod  dicimus  vbique  locorum  conucniii  eunr» 
pofic.oon  cx  to  fit  quod  indcbitum  accipicndo  hia 
vcl  illic  forum  (bttitus  fic ,  fcd  potiils  quia  nullibi» 
n«c  cnim  id  agitur  intcr  daotem  &  accipicntem,  vt 
qoi  accipitobligctuijcx  cique  caufa  foium  fortia.* 
tur, fcd  c contratio ,  vt  is  qui dat  libcrctut :  ob|iga-« 
tur  tamen  ii  qui  acciplt  cxtrai  J  qucd  adum  cft.ne 
alioquicucniat.vt  cx  aiienaiaduia  locuplcictut  I  Jl 


ir7«i  i;.§.W/.r/i/r.C*w»w»aii.  flc  IdccSquctam  in  illo  lo 
ci,ita  folutumiodcbii^ .  cttr»  locopoflitctnaavbi-  co  inquoindcbirjmfolutumcft,quiminalioquo- 
quc  peti  non  obitantcerrorc  foluentis,iTaraiaqi2C  libctconucniri  potcft,  feditaranieu  fi  ibi  inuenia- 
fit,vt  cadcm conft  tuatur  rat io  obligationis contta-  tur.  Sic cnim  Incn s  htc accipiendus el\  cx  1.  htrtsdb.' 
ikaAd  foluendumccrtoloco,8c  (oluttonis,cum  ta-  fins\t}.fupr.  dt  iudit.  icmpcr  cntm  fnpponcr.difunt 
tnei)  Ipgis  vcrba  diuerfam  apcrt^  conftiiuant  vtri-  tcrmiQi  habi.csltg.vigr*d4tuim.i.  i.i/ifr.dtnumtu 
ufquc  rationcm,  non  tnim  exijftmationtm  folutnth  in-    &  bonor. 

28.  f  DF.M  libro^z.  a^  EditSum. 

J  Vdcx  fi  malc  abfolucri,&:  abrolutus  fua  fponte  fojuericrepetcre  non  potcft. 

AJL  ludfx  i8.  bitor  ctiamfi  pcr  fcntentiii  i jdicls  abfolutus  fit,na- 

Rat.  dvb.  Eaairfi  ludcxmilc  pronunclct  Huc  tuialitcrtaracn  obligatusrcmanct,  qutarcs  iudica.^ 
pet  impcritiS liuc pci  iorde.^  aut  ^Tatiarn,  aitamcn    ta modus  ciuilis clliion n.nuralis tol!cndxoblii;a« 


tesiudicatap.o  \erMarc  habctur/f^./rrtte  6y.$.  citm 
Triciortxfr.adSC.  TT(kll.iin^tnuum  i^.  fupr.de f.dt.bo- 
9nmJ.&  t>^ dtutrfj  j5.§.T.<ftf  rti  vindic.E  go  fi  iudcx  vc- 
tum  .icblto.  c  jbfoiucricquanis  mall  abioliierit,  fi 
tamenabfoluuisfoluetit.  icpctcrcpoterit,  quafi  in- 
debitnrn  vc.c  dicit,q  \od  pcr  !cnrei)ti3ra  liccc  loiu- 
Ham  pcqnunciatum  cft  qou  dcberi.DE  c^Yciusde- 


tionf5M«/«rj<ts  6c,tnfr.htc  tlt.  A»quinatnrali<;  obli- 
gitioimpcilitrcj)ctit(oncm  folut!  I.i.^.rlt.fii^r.qitod 
qHtf].iur.l,niiturAlts\Q.vfr.dtohUg.& itt.  niccndnm 
ergo  cftrepcterc  illum  non  poltc,  fi  noUca  fulueric 
fuafponte  wr  lcx  ait,hoc  cft  vltro  non  vi  5;  potcfta- 
tcaltcriusco.^emiiaiionis,  naro  fipolierioi  dKqua 
lcntcntia  prioxi  coutraria  folucrc  iuifus  fulucrctj 
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'  wqac  rcpc^erc  nonpoflct,  (juoniam  quodcx  rei 
tudicatz  2Uthoritaic  folui:ur,rcpeii  nuiiquain  po- 

•  tcft  If.i.C.  hjctit.  nitfiitom  quialit:et  fciuenuaab- 
iblutoria  iniiirta  noiiperimat  obligationemnatu- 
raicm ,  conJcmnatoria  tamcn  cciam  iniuda  paric 
«bligationcmciinx.Tj.quxnon  mtnori>  obIigatio> 
rfscfTc  potcft  tjaam  ciullis  ad  impcJicuJam  co:i- 
«lictionctu,  ncquc  h  iic  lc{^iconirJrium  eft,  quod 
aich^.qui  ei(fp:itnem  ^c.  iiifr  htctit.  cumquitucus 
c(l  cxccpcionc  perj-ctua  £r  rauorabi'i ,  fi  foluat  pof. 
/crcpcccrci  ciiicnimcxccptio  reiiudicarxSf  pcr- 
fctua ,  &&uorabi!:5r{l,.nu!lacamcnxquiutcna- 
turall  nicirur,  reJciuilttantijni,  vi  Jixinnis.  llatio 
«utcmqus  coodi6tioucmiiDpc(lire|;ofnr,  natura- 


I.C  RATIONALIA 

lis  caniumeiTe  dcbct ,  noa  ciaiJis  ,  quincsndtdlio 
hsc  lota  cx  bono  &;  *q«o  cft ,  vt  &  txtctx  omnc» 
Itg.  indtbiti  i(.  tn  ptiHiip.  vbi  dixlmus  ftipr.U^  htdon- 
dnlio  66.  ir.fr.  Itf^.  Sttihum  *ttt  ?At>tpkdum  9 ^  §.  /?** 
turjuitt  fjlkt.  Sunt  qui  ca  vcrba  huius  lcgis  fpan. 
u  folutrit  dc  co  intcliigant ,  qui  non  laaiiim  vitro 
fuJucric.  fcJ  ctiam  lcicns  fc  non  dcbcrr.  Qooiv.o- 
docnim  fc.repntelire  noii  dcbcreis  qui  adtiuc  Jc<' 
bcinaiuralifct  ?  MeltiU  ii>itur  a!»j  fponte  folucn- 
icro  intcfpictincurcunt  qui  r.o'n  coaacs  foUxrit, 
ilucfciai,  liuc  nclLiacfc  nacuralitcradliucdcbcte. 
Natuialiscnimobligatjo.quiiolafufticitadimpc- 
diLndani  rcpctiiioncm  foiufi,  noni/i  Ofinionelol- 
uciitis,rc-J  iji  vciiiatc  fconiaiit. 


19.  Vi  riANV  s  libro  i.Difputationum. 

TNtcrdum  pcrfonalotum  facicrepetiiioni:  vt  puiafipupillusfinetijtonsaU' 
cloritatc,vcl  furiofuSjVcl  is.cui  bonisintcrdidlum  cll,folucrir.iiam  in  his  pcr- 
(bnis  gcncralitcr  rcpctitioni  locum  cflenon  nmbicitur.  Ec  fi  (^uidcm  cxllant 
xiummi,  vindicabuntur:  pro  confumptis  vcrocondidio  iocum  habcbit. 


R  A  T.  D  V  B.  Piipillus  eti-im  finc  tutotisau- 
^horitaTc  oblt^a:ur  ciim  mutu.im  pccuniam  acci- 
pit,  tdcoq-ic cu'n  fttpuhnti  promittic,  iJcocjiie 
h,Jci-iirorcm  daic  potcft/i-j».  fi  pupiHwi  117.  inf]-.  dt 
ttrher.  oh!tj>tt        StiJtnm  aut  PAmpb^lum  y^.  f.  alt- 
^Ktndo  &  • .  nitnmVtt  dt  fdut.     litm  itlud  z j.  bcrcs 
ftitm  infr.  quatidp  diis  lt!^/u.  ttd.  Itg.  fi  pupiBus  55.  fupr. 
4c  recpt  Acqjiri.itij.nli$«>bJi'_;.itioiiapcditrcpc- 
titio  em  Ug.  j.  %.  vltitn,  fupr.  qund  qtttfq.  tur.  lig  frd- 
ttri  ftdtre  jS.  fifr.  C^p-tff-  hst  tttulo.    Ergo  ctiamli 
papilbts  fmc  iiirivis  authuriuic  if.lucrir,  quoJ 
rmc  eintJcm  au^horit.atc  pro.iiircratjtcpttcrc  iion 
porcnt,  rDu'To  miriu$riroljcrit  quodcum  tutcris 
auchoriiatc  promilfum  non  modo  naturalitcrfc  J 
eciam  ciiiiJ'cr  dcbuir.  Proinde  falfum  cft  pnpillj 
pcrlnnam  locu  m  ficcrc  rcpctltioni,  ncc  fan^  poicft 
Jocum  iijbciC  condiaioindcbitkquoticsdcbftam 
dfuit,  (iuc  natiualitcr  fiuc  ciuilircr  quod  folutuni 
cft.  Qiiod  ii  pooas  folitcomcirc  id  quodomni  iurc 
fuic  Indcbitum ,  iam  nuHa  eric  ditfcrcntia  intcr  pu- 
jiillum  &  m.uorcm.  Nain  &  maiores  fi  indcbitmn 
<o1uantcondlcuncDEr.ncqi;c  p»pillu$,ncquc  fu- 
riofus,  ncqucprodigus,  vllam  rci  fjx  alicnandr 
p.iccftatcm  habent ,  ciim  intcidnfticis  fit  omnis 
alienatio  f.  r.ttr.t  aJmoi.endi  Ji.flif.tjuib.dlu/i.lictt  r</ 
mti *f*g.  >.& pjf  inf,  dc curat.furiefi dicl. Ug.  it  cui  bo- 
nk6.  dt  rtrhor.  ohiig.  Ug.pupiUo  15.  it  fr.  dc  fdut.  carcnt 
cnim  ludicio ,  Ug.  pupiiiui  5.  Ug.  obliguri  9.  &  pjff. 
dt  tvther.  tutore.  Fuiiofus  ctiam  fcnlu  Ug.fi  tthi  i.S. 
Vniiit  deopt, Ugtit.  vnde  cft  quod  nihil  omnino  facc- 
rcpotcli,ne  quidcmauihorccucaiore,  fcd  omnia 
ipfius  nominc  agerccuraior  dcbct,  inquograuioc 
rins  condicio  elt,  quam  pnpilU  Ug.  in  ntgotiii  j.  de 
ftgul.  tur.  Erj»o  ftqui.i  huiufmodi  pcifonx  foluc- 
rint,  niicdcKittlmfnitfi  icindcbitiim,  habcntius 
repctcnJi.cum  ncc  fidjcndiiushabucfint.  Scdrc- 
jictcndi  taroen  .iliicr  .itq  ie  alitcr.  Nain  fi  quod  .ib 
jiifoIutumcftaJbucvXtcr.rcpcteacpcr  vindlcatio- 
nem ,  quia  nccdoniiiuum  quod habueiaotamifc' 
runc:  qiixrc$iinpcditcondittioncm,qu.x,vcrarpit:$ 
jn  h  ictraflitii  djximu$,(<'li  nondominodaturcon- 
tta  domiuum  ,  nnmqnam  autcm  domino  c  mtra 
ron  dominu  n.cxrepta  coiu-liciionc  furriiia  Ug.  vU. 
fipr.Yfufr.quvn*dni.(.AHUt.U.t'ft.dt  iQniiil.furt.'ii  vCr 


10  quod  folutumcft,cxtare  dcfierit,5:  columptrm 
fi:,quiapc{  confumptionem  ;untttitur  domit;jUii>, 
nec  aUj  q'iam  domino  copctcrc  vindii.a:io  potc.1, 
ijnn  poliiint  rcf  ctcic  pcr  vJndicaticnc',  fcd  neceijj- 
rium  eft  uuxilium  ,cc)ndi»2::onisquod  vlndic.iti&;ii 
hoc  calu  (;)bfidiacium  eft,  Lodicliouis  inquam  non 
iiidcbia  aut  finc  caii!a ,  vt  nialc  vuljro  noftiipoft 
AccutfiumexiAim.iur,  ('ncccnirn  crcdcndu:u  cl^, 
concilia:ibuccafuindcbitum  confuisptiooc^viilit 
p.itant,Ucctaliqi;aodoiucil-.ctur  vt  mutjum.ctim 
iion  podl: cofumptio faccrc  indebituni  qnod e:Ifttu 
antc  cofumptionctn  dcbitum  fuit,  fiuc  tiaiuralilvr 
tantumfiuceti.t  ciuili:cr,  ^  fcdcui  caufari)  dccfuii 
pcrfon.ic6Jicc:itis.&  qui  nonaliudnonictjhil 
rct  ofticquam  gcncralc  .6  Jitlioulsccni,  quia  t  M 
nifi  ccriuin  circpoteft,  q(iadir>lii.u  cl),imcrtum  I 
quidcm  &:dctfri  f)<  cudiciinccrci  po'tcR,qu;indij 
fciiicirt  pion)iilumduu(.i\a(tioiiciiifoIatutrt  cft,^ 
in/  w quiplm it. iiifr.  At  folui  u&nputcn.nccprMi&d^ 
alrarcjcci  qjamcerti  c6dicb!onc,lnc6que  titccllii- 
tiS  fcparaudu^t  cft  pupitlusaminorc,  contrii  o  lim 
ctia  Accurfiu:  hic  aibitfetur,ueqjcnin)  tidiioriin- 
terdidaaft  lulmorun)  fuoiU-i'icDrito,  &  alijril  rc- 
1(1  quarfiiie  Prxtorisdcctcio alietiari  poirunr,  (1  ius 
vctus  infpicias.quod  iv.iiuslc^iiicporibusobtinc- 
\;):ilTct.til.dtiib.ter.qttifubtiittl.iiifr.c;i!tptti.iaintT.C» 
5c  cuincn  fuit  dcro^.itum  niii  pcr  l.iexqut  ii.  C.  dt 
adtiti//.tutor.S\cuii  rcc  quicqua  vi  t.tcobligacjpiibc- 
ici  ctiafinccuracoribusfuii  ipultres  iOi.de mb  ellg. 
cCiiT.  t.nncn  pupillus  rc.juc  inutua  pccuniamacct- 
picndofinc  ciitoiis  aucl)otit.itc,nc»jucptotnitlcdi> 
iure  naturalioblicctnr/  (/«««f/JW/^ti/K»  4i.i»//?./.^H^jfli« 
5p.rf/vrrt.cf7/if.quauii  nojicoinmils  vcrum  lit,na:u- 
ralltcrcii  obkigaii.vtfuprkdiiimus.quod  in  furiofo 
S<  pro Jij;o fccus  cft  d./.i  f«i boiik  6.dt7trb  gllrg.ClLik-. 
rc  Dcc  probarc  pollam  quod  Accurfius  no  aUier  dic 
pupillocudictlonem.quamn  priiiiimpctrcc  in  in- 
tcg-u  rcftit  itionrm  :  qux  adulto  quidc  ,&  minuri 
rcccdaria  cft  /.  r/f.  C  li^dHttffolut.  (ed  pupillu  noa 
i'cm,  cum  ipfo  iurc non  valcat  folutio  fa£ta  pcr  pa- 
pil!ii  fine  tutorisauthoiitaco,quia  pupillusprxicns 
fi  iniotc  quoque  j.nxreoic  nou  habot.pro  abf  cntc 
habenJus  cft  Ug.fi  piiptSut  lo.itifr.  quib.tx  tauf.  iit  pcff, 
t*t.  nifipro  lutoic  iudcx  inteiucQctic,vtin  Ug.fAti- 
(imtu  25.  Ced.  dt  admin.  tuior.  ncc  tcftituiiu  locum 
hi.bcri.-  pollit,  auc  falcciu  uacciraiiatlicailuerfux 

^acVum 
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faiftHm  qnod  ipfo  iurc  non  rencr  Imctuft  i6.fiipr.Dt  lidc'ii(Tbr  acdpipotncrir  fcd  qni  ramcn  fiddu/T  re 

.  mtmd^^fmdm  li»CMf rdd.min9r,  neclcuiorc-  dedcnnt  line  authontacc  cutatons  ^  au  &<icpa. 

-Mbai  Aoomif  crror  in  co  eft,quod  aliiiadt  caa-  piUo  qui tideiuflbrr  dederir flne  «ntbonrate  nuo« 

'  iimpupilli^aliam  vero  fvnoCi  & prodigi.vt  pupillo  ris.  Qno  carunoobliganrni  fifk-itilTbii  diioncma- 

r^andaiiccondidioindcbiciprxnabita,  vtipiclo-  dau^ouamuisfidciulibripic/ic  obligattu.Obftara 

^itiir^ftiniiione,  fiufore tfntem  v«l prodigo c6-  ctiamhuiclegi valde creainir.quod  Mcctannsfbi* 

di(fliofinecaura,qiioniaminquitfo!ucndianimum  bitin  l.fi  eiui pKf-HH  6 .y.infr.dd  SC.TTtbtU.  Sicius  niibi 

aoahalwaninc^  namhoiuf  liq^isverbaoftendunc  telbcutalic  hcicdicaa(|ui  pupillufine  rutoriN  au« 

lttsamonmhmpeTfiMMnmi'esniiemrationemer->  thorimte  cvedtdfnc  ,  8e  Ibluerit  miht  pupillus» 

fe,vt  &incxteris&reomnibuscocieminif  ccnfc-  nonpofle  iliumrepecere:  idenimnecenartolicac- 

rxlolcntl.fMUimmy.ifk^mtvJMmmfr.qMtb.peeM^^  dpicndu  cfl.npupiUusroluertccutoreauchotedenk" 

m  f»fl.ut.l.famfm  46.Df  •M^.d'       ratio  iom  ilki  per  cnim  fupponendi  fiinc  cermim  habdes  f.  ttp*- 

omnibusperibqisiftis  zquc  conuenir,qii6d,alie-  d4Umi\.f.\.wfr.Dt  muntr.  &  hontr.  &  qootics  ^pa- 

mndipoteftaccmnullarohabcant.DifFcrcnciaqui-  piDo  aliquidpromrfliini  vc!  folutrilrgimus.piipilli 

demeftiincrpnpiliumpecuniaromuiuaacdpien-  quoqicucorcmcetuentllcdcbcn.usmccl  igcic  ,  cii 

«BniimRaliquid  promictentC»de£irio(um  vcl  pro-  pupifllMprcfeos,  fi  catoris  quoq;  auihorit^tc  pr^' 

dignm,  qtiod  iHi  nc  qiiidcm  natnraluer  obligcrur.  fcntcm  nonh.ibcar.j  ro.Tbfcnrc  iial-icrdus  i\td.Lj>tt' 

'  Pupilius  vcru  ccia  iine  tutorc  natiualitcr  obi;gctur,  ptUm  io,tr,fr.qmb.tx itaf.tH  p  Jj  tat  l  ji  tm  txptditrit  6» 

Admu^,  fcd  inter pupilhim  Maentem,8efa-  >S-t  D* rtiMitb0r.kidft^, A 1 1 oq  u cen^ per(una  pu- 

xiotum  vel  prodigunihil  omninointcrcft,nccma-  pilli  faccrftIociimrcpcticioni,vrin  hic^cgcft  riptti 

flispnpilloauim  turiofo  datur,autprodigocondi-  eft.eriamri  tatciit  dcbiiuai  quod  ci^  cerct  pcr  init< 

'^■oiBclebia,qiAmcikmlbhiitnicoreanthowqaod  ciattonem,Qnia  licdtin  eodehiti  gcnerecondidid 

fine  tutoiisanchon't.itc  ftipufami  promifcfat:quo-  locuni  iio  hjbcar  qiix  indebiti  eit  l.<4  qus  4.C  hte 

.tnodoaccipidcbet,quodlaiptiicftio^./.  qutdfu-  m.haectanicncondictiocuipcrfunalocuhidt^iem'  ' 

i^iiv  41.  af:  nam  c^m  perfena  hoc cafiinon  poffit  pct  &  in  omnilms  habet locum  ,  nc  iue  AccariS^ 

'jpaunfocercrepctitioni.ncctlTirium  cft  ahud  mc-  nequeBartoKishinc  (uoluctefcpotucnint.quia  le» 

'diuminducendx  condtdionis,indcbiiumfciliccr,  gemhancdecondi«^tioneindcbuiintcllexec(ic,dt« 

vxBarcolasben^  vidic,qui  hatic  lcgcm  mclitis  qua  ftingucntes  ios communed  rpeciali  bcncficio  re* 

«lius quifquam  cx  veceribusgloHacoribus  cxplica  ftitudonis  in  integtum,  quod  in  hac  quxftione  o« 

«ic,Uc^  non  bcn^  in  orantbus,  nam  quo  cafu  ituc  mninotidiculumeft  Plaodquamuisveciifimurofic^ 

Bccanialiuc  alia  res  qiuclibec  d  pupillo  vel  fiiriolb  quod  haec lex  habcc  petfonam  pupilli  £icere  lodl 

%elptodigo  folutavindicariponer.  cocafnficon-  rcpeticioniji  tamcnautctuiliteraurnaruraliter^^i»*.^ 

^mpufii ,  condiiSlio  indcbiti  locii  haberc  neqair,  bicum  fuic.quod  pnpillus  ioluic,  prodcftei  folutio, 

-VClltAl^Baciolu^  putat,  fcd  quo  cafuncc  fiextarec,  nontanciimadacquicendam  condi6lione,lcd  ct- 

'^uMeui  poiTecobfadlamdominii  trannationem,  iam  rtmaIitadIibcrationem,quandoquidcmipliLis 

codcm calu  condiccnd.i  cft  iutc  cxtct  fiue  confum-  intercft  ab  obl.-gationc  quahbet  ctiam  natiirali  li- 

Dca  iit,&  quidem  codidiunc  indcbiti,  nunqua  ve-  bcitti I  qutdjijtrii  \,^.^.flt.iftpupiUi  66.iiifr.Dt  ftkti 

x6 condifttonefinecaara,  nonenimnnccaufa pe-  Vecam  enim  eiltkdoeius  pccuniam  ad  credicorC 

Hftf  aliqucm  cflc  poteftvideti,  quodfolucum  cft  pciurnidc,  vt  Vlpianus  fubtiHccr  difpucat  in  l  mn 

tanquamdcbicuro,Uc^fiienc  indebicum,quamuia  ««imm  i^.^.fipuptUm  vbi  diximusyt^r.D«  rtb.atd.HA' 

Ucius  pateac condiAic»  fiae  canfa  qnim  indebiri  U  bet  igirarele€b'onem  pupillus  vttnm  mabt  libenH 

'  jjBji.vbiciicci'  Usin^.m.frox.Ei  tamcn,qaod  dixi-  ri.an  condicerc.Vtrf.nq.iccnim  bcncfi^iuin  cx  ca- 

iBUsfiuiDfum  &  prodigaiDnon  obligan  natiuaU-  d«m folutione  confcqui  certc  non  p  tcft  /.  fi  «m»  , 
tet,neq-, fideiuflbci:  pcaibtccipi poire, <4)fiacval-  .  fimm  li^^.fimiUm&l^UmmfifrJ.iubtimmm^i,'' 

dc  quod  fcriptueftin  l  MdrctUm  i^,ittfr.  Dtfdtitiff.v -  $.vlt.infr  Dtftlut  illud  poilrcmo  cx  haclcgc  iiocao* 

bi  cradatur  dc  fideiunbre ,  qui  propupiUo  iine  tu-  dueft,latius  patcrc  nomen  cepcuiionisquamcoil" 

,  torisauihoiicatc  obligato&profinioibvelprodi*  dt^oni5,tcpetinamquediciraretiamquodvin« ' 

go intcriteneritSed  diccdum  cft,  quod nos  dociu-  dicaciir,nee ttmcn  condicitur ,  iicut  &  laiiiis paccc 

rnus  m  l'brisconicdurari1m,abundarciniUalege  gencralc  non.en  condidiionis  iiroplidcer  quim 

di^oncm  •liiig'(;«,&  mrcliigcndiicfteMarceUum  Ipcciaie  condidtionis  indcbici. 
•4cfiidoio  Sepnidigo  xicdohliguisiaepiD^piibat      '  .  ..t    ; . 


jo.TDEMlibroio.Difpncacionum.  /  x-v        \  , 

/^Vi  inuiccmcrcditor,idcmqucdcbitorcft:inhi8  cafibus,  in  quibus  com5 
;^^^enracio  locumnon  habeCtlifolui^aonhabetcoadidlioiieiniVeiuaindew 
^ci  foluti^rcd  lui  crcdici  repcciciQnem. 

'             jd  l.       htukem^O.  fuiflc  exceptionc  perpcrua  ne  aut  r« m  rradere ,  aac 

K.AT.nyB.  Aucinoicemqaisdebitor&  credi-  pteciumioltt^te^otcogcrccuri. iMlMflw  tyS.tf* 

'tor  eft  »4X  vnaeadimqaecan&pacaez  coiitnAii  jlr»i  mfr.  tHMtit,  mpi.  quc  exceprio  non  poteffe 

)nien^ictOf)isvIcrocitr6que  obligacorio,autcx  va>  eHe  nnn  fauotabilis.cum  cx  concr.)(fVuip  o  nafca- 

gcKepacacis  cauhs ,  pucafi  debeam  tibi  cencum  cuc.  Sant  enim  excepcionem  hc  omoium  £iuora« 

damatui.cuver^  mihitoticlemex  caufa  de-  bihlfim^,quaspragiTucicinottri  VfliMiiltsvoc^O% 

,prtacecaiinilue  venditomemttadacante  fo-  qu6dcxipfisinftniiniftlviieKib.profieifiMrinr,M' 

1  fibi  pcecium  ,  fiue  cmptor  prcciura  foluac  qutn  isquicxccprionepcrpetu.i  eaqifanorabih  ctl- 

l^Mm  sem  fibi  ti»4it»m  ccxium  eil  tutum  ilium  cttsei^uibiu>uiepcut.i.)iMCxffii«»r  ;ojii^.^tfr^ 
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firgoinhacrf>ecielocuscftcondidtiooi.Pofledoce  fi:pcccft,ae^uc  volo  camDarrolo  diftingoefe 

fuccm  ci(\x  ctkm  cx  repaiatis  caufis  > idf eft  debitor  ^  corapcn&cio  Itac ipfo  iacc,  anftAo  hbilhviis  •  tun 

&  crcdit^i  n coittpeolatiiMitlocosfiMBVidvenun  ' licoti&ftutnhominif fefflpertiece(rariuiheft,i]d^ 

cft  fjidc  illum  rucum  exceptioncpcrpecua  &  fauo-  tum  ad hoc  vt  compenfacio  obiiciatuc ,  [nec ciiuill' 

rabiit^cumnulLlicfauocabiliorcompc^atiunc  qux  periudiccm  fuppleri  vnquampoteftycikmecillM 

etiam  folutionis  vim obtincc,acproindecou4i^io-  compenfat  petece  videatur /. ampUm  i {.  mpr^sMtlk 

niinJcbiti  locumcllc  ,  quandoquidem nonpntcfl  fciffr.^^iti  S<  compciirjtioipfahc  rcmperipfo iirre, 

maucce  dcbitum  quoJ  vd  lolucum  velpiolbluco  ptarlcitmi  hodiepoiU.ri/.C.(^<<:9>»;'en/](/.quamuiso- 
Babeoduni  cft.  £x  l.JiMMbo  lo.f.i.  inft.  iecmfii^Jlfi:j\mjion  niliper  cxccptionem  doliopponipofletiii 

co.  f.jtt  C.eid.  EtffaBart.tx.fltmauxi.  quoddldtur^.  §.  iudiciis fttitflisex Dini  Mnrci  conftitutione  <i.  hhi. 

gitt.ii.ji.dcnuftnfm  Tih,dot.fA<i.S\  vciu  cumpcnlacioni  M fiia  iMfittM^ldc^  eft,  quod  Papimaoua  dia- 

loctueflenon  poflicfbrcaffis debit;  fpedei  ad  qul-  iMe in  UafvlilwV|^0.i««iHf*.nMf 

ritjccm  .lutcvcaufa  dcpo(ui,cC  .^liis  uiulciscafibus,  rum  iu^compcnfirionisinducerc,  /aniV.  d.L/ia^ 

quos  iiic  Accuriius  congciit ex  l.vU, C.dt(»n^f, L  _  io.^.iMf.decmfCttf.d.Lfi(9itfiat   C C9d.NeaBK  vct6 

pttt.cdepofit.stdhac  ramcn  ventm  eft  cam  qai  (okt-  diftio Aio  illa  Banoli  conuenir  verbis  han  lcgis, 

tioncm  accc(  icpoaiilT.  tci.oriUci.iri  &  mucua  pcci-  qux  diftit]guunt  duntn.xat  an  compciifitio  iocum 

cioncinquictari,dumncpoftiitcmcoDteftaca/.  um  habeacnecocinonctiam  vccum iplbimcfiac anfii^ 

P^yimsMV  f  4.fif»S.ittiA.&coiifequoitecC.iic  ft«t.&  {ko  luMBtDis ,  nam  hwctex  ad  eum  caforapectinAL 

uutrhc.tmnj$td.  caiusrcconueniionjt&mucuar  pc-  auoiMMipc^c  compcnfitio  habcre  locnmne^ 

titionispriuilcglnmillud  cll,vt  vnaeademqi  (cncc-  oe  iurcneqnc ,  vtipieloquirur  ,dc  faiSlo.  Proindi! 

tiaterminari  dcbeat  &  .nb  codc  ludicc  /.■.&*  i.fup.dt  abfurda,nc  dtcamftultacd  quzftioiila  Batloli|aK 

^Hib.nb.MdtM»d.iiid.t4t. vhi  Jiximus,  U.f.vU.itif  Qju  iiaoiMbcaccondidirmcmts,qaicotiucfteseB|idK 

ftnt.fin.Affttljrtfttn.f!if.t<.  apiui  Gracianum  Tt.de r.iut.  nc ccimpeiiritionis  cum     exceptio  &  pcrpettu  M 

fff.Ergodiccnduiucil:  oiniii  calupcHc  lilii  quilul-  fauorabiljs ,  n^c  iobcilioi' rclponlio ,  quam  adietB 

uiccondicecc.ncve!  corapentacionisvelmuraf  pe>  quodcompeniationisexceptio  itacxceptiocft,^!^' 

citionisobiicicnd^Uculutcm  &:piiuilcgium  .nnnc-  iiccciam aiSio.  Quifivrroub  idminustauorabilis 

^r,prj:lcrt.m  cum  nulkex co.  iiat  iniuru  ci  qui  (o-  clic dcbeat,cuin  c  contratio  dtccndum  dlecpoctat 

]u*iOiiemacccpit  iiqufdemtneicaniamrcponatar  cantofauotabfhoKmeamefteifebeiK  ~ 


in  q".ieiai3ntc  (oluiionv-ni  iSc  in  quaeflct  hudiclt    nimilliusqui  compen(andi iushabct ,  vttetcntio- 
folutio fada nrg.l.ftiudtx ttrtmm&9 ^x.(uf.    nem iubcatautiibcrationempotta«qaim|^ 
it  iniKorJ.citm  tt  6.C.dt  pjcl.inf.(mpt.&9iiii.  Dac  N6   nem ,  reiencionem  fi  ei  Iblumm  iir ,  Hbetatic 


Bi^  Iftum  cft.tue  tijbi  centum  dcbutfle^i^m  ea  fol-  inf.de  fuperfiiJJmtmi%6.^.  tJtrtg.iiir.Cut  ergd  com^ 

ffjlill^4^lit0V^taSm  totid^  mihi  deberes :  ciim  pcnrationisexcepch>,qacomnium  fauotabilifliaM 

rrro  daiitumacccpctis, &  hocipfo  dcbitoreraa-  cii,  ob  id  minus  valeb  rad  induccndam  condi* 

miit:tis,nulladand« niihi  condiftionis ratio fuper-  Aioncm  indcbsti,  quam  cxtcrx  quas  iiarcoliis  prtfi 

mtfim^  ciim  hocipfu  locuplecior  fadus  fim  prtM  vocaf,<piMeciam  adlionis v/m  haberepoilM| 

'  petlblorioncm.quoii  .1  tc  i.ini  iibcrcus  l  ftpufiRi  Nccalia  lcxquxrcndacftquxapcrtius  qu.-im  h.xjf 

\nfiM$.dtf»i  occlcnul  e\tii<da  ublitiacio  icftiiui  piobcccum,qui tntusexccptionc compcnfuionjL 

''i»l5itaocdebeat/ujfiir«9?.§.«r«<«»  </<^i.Sactrqimi.  Ibluitpoflcindcbitum  condiccrc,quamquamhod' 

KeflcdcbcL,q-.!6d  cumfim  cuus  crcdicor,cam  yc-  idcm  rpfuni  fv-riptnm  clin  d.  l.}:ambo\c.  vcrf  fmiS 

cunia  poflim  iic  pcterc  quam  tu  raihi  dcbes. Non  mtda  tnfin.u.fi.di  coinpcnjat.  quoii  cc  liarcoius  tatoi 

enim potcft  fieii  conttibaTio  inuiccm  dcbi«»a?crc^ '  cogimr eo  cafu qao  debitom  cuius  nomioe  oppd» 

dicsquxcompciifatiunisd!ffinitioeft/.l,«0'.dfww.  ni,conipcnf.U!o  potucritnatu:aIcfucrit  cinnim,!- 

ttnf.qum  loounhabcat  compeiacio:quod  oim  ac-  ta  admittensdctcriorcm  cifc  cauCmi  hac  pfwegiia;^ 

^ait,turovet4qaodantei5iitdebieomihocipfofic  ditoti$cai&  duilitct&natoraUtet  delApftlii,- 

ibdi^iiutnqttodcompcnladonisiuretuibettirpra  i;r,  quamciuscuinatucaliterdiUDtajcatjllDda^s 

<bluto:idcoquecondi^oniiodebitieocaiulocus  lurdiflimumccriccft.  7  ■  '      .   *fj)Mi9'  -f 


<o!uto:idcoqu 

«ft,ncc  dc  mmua  peticione  Ci»l|iadam  quicquain  ^ 

.^"  )i.IoEKlibco i.Opinionam.        ^  . 

TS,qm  plosrjquam  heteditaria  portio  e£cit ,  per  ecrorem  creditori  cauerits  ii^» 
•iUcbitiprojnifiihabetcondi^oiiem.  ? 

ddUsqmfSmyL  icindcbitumq»odeipromi(rumcft.  IgfrurA^W 

ex  hcredibus  cura  cx  dimi  dia  tantum  patre  hcM 

Rat. dvb.  Rcpctitio  nuliaeftab  eo ,  qui  fuum  eflet,totam  quanritatcm  l  defun^  debitam|iiiw 

itcccijit  licctaliuslblucric^quam  cjuifoluctedcbint  miferitcrcdicori ,  qu.imuis  pcrcrrorcm  noh  deSet 

|.rfM'fffi»44'W/^'  Ergonecrcpctitio  vllacircdcbcc  habctccondjc^lioncmjiromifliindcbtci.multt^ia^ 

abeocaipromiftttmeft,qnodeidebitamftiic,!icec  nus  incera,ciim  certa  iitquanricas,  quc&^*^ 

alius proraifcrir, quam qui dcbuir.  Arquiciim dc-  promiffa.&cicdifuri dcbitacfl.  Drr  Q  umuis^^ 

bicori  duo  hetcd^ actitcnint ,  quamuu  dmidatuc  i>iium  ilbt  quiv  rccipiac^^tamcnii  u  cui  datnott  d^ 

obligatio  interAiiWet &  lcRe  ii.ub.  pro  hefedi-  bftamidar  repetitio  comperit  l.fipceas  t./^i 

l*ciisportionibii$>  vctum  caincn  eftcrcdicori  herc-  hoctit.  Scilicci:  cL;:n  fii;  nonunclolaitnonalieno» 

ifkiuifupfttiflstotiun^acpcoindenoafiul^  nibiexplicauuuos.  £iso^uaiiiiii»d«biittirtfibf 
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|iu!eturv(i  lamen  is^  promircit,ij^tei»9um  /Kf^fi  imlLijiiDeltg.i  tfi  bera  f.m  fi.iiifr.t>t  til  tmpt, 

iifc.dominod^  ruoDomiiKnondi^no^lM-  4^i.dUiulmH$trit &fctf  infr.t>td9»U.\.C kHtt.in ^to' 

bttrcpeauoiieinclebiu  fioa^m*Mpi^  pofito  aiuem  incerrum  c(l  quod  coniiicirur ,  quia 

it,cu:n  vniiscxdttobmcicbiropiberccbbas  eciamrifuinmaqu^  &crcditon<l«biu  &:ab  vno  ek 

(omtuu  qoini,efficiat  portio  eius  Jtrced>U'  cohercdibus  promj(l4.eil, ceria  (ir,  non umeoippi 

._„^eiufnrpiju  debec  qo^m  prequa  pitrte  heres  coodict  (<u'cit,cu  fobca  non  iit,redproa^fli^w»>> 

ciliqHafidiai/idcbitoiisliffrcduatecxlcgc  duodc-  dicendac(rct,li  f-;dumcondicipo(lcr,at  qu  ninm 

cjyw^buiaru^iniockeicdjtaicsquociuui  hcredcs  fadacondia  nonpoi\aatl.»*tiW4Ui^%.fe^Jif4(idm 

^4&.fiur[t4ft,Uy6.Klitbmi,s^i..&  t.cfi*aiu  ii^Jitfrdfet.Piti.tibiMmkndnm^ 

ex-p}urib.berul.dfl>iUvtlcniL§.t-Ir.fl,Dtlfg.fdUid  rroin-  Iibctatiot^i^ndic!  onorteat.id  efl  m  id  agi»\ 


*vt  crc- 


P^^'-*^^^'       Stii"^^  pro  co-  ^ditot  ca^^crotcra  indcbit^ cautum  ell ,  libeteC 
Itpiiijc,  lcrd^^«oniine  pct.asbteSa  quaii  aUqui^^  ^h^orcni^^cacceprumei  tirdtttquodfupra  por* 

amplju\iprcdcbrrc-r(uprapordonc:ahcicditariam  lioncm  heredicaiiatn promifnim  abeof  u,vndc(it 

^ilidi|Ci;«|N|9ll^m  iod^|un^poc<»<c>&<ll^  l^ail<ma<(fli^i^idagai:.r,vtdcbitpra  (otaptomiT- 

4t^toi|t2Pqiifoe<»ii|pNwl^ piuac  A ccoflnSt  nm^^ mettft^aliqiiando,  vc  \  pane tantuin  otbli* 

tindebitt^  pratere^JDCCtti.  U{  cnini ,  vt  fipius  gitionis,quatctltts  n.muii  i  dcbiti  promifTim  e(l 

)fi,|l^ccr«^^^monuii9u$,duplcx>oad)ctioi4a^  tiy^in  cotu  (me  pbj^arcc  /  qufintcMi^diMfruftaiif^ 

^jHHil^l^^oaes  id  •^uoftcciadidtur ceniS*OT  init) Veto  libLTariOMW^ia^li ,  fjcbs  vttb  onmuifijiC ' 

Inpil^Plif Atf  9-fiiffr.D$tik>erti.i\tTt3L  in-  iiiccrn  /  vht duftm  -<.>|     $d  'lUcd  i '  fjfttnd»  tnfr.  Ut 

cerci,quofies  iuccttu  iitud  c(L  quod  iii  cundiftionc  nrb.       W^}^  lijBCUt9ttii.coudidto  diciiurapa 

YfSimrtmL^exc^tuatm  ^';i,i.fif4rtptfr.bHiti0.  ccfti.  ;*  i  .V^      ■  .v-^jfSi-r.  v. 

c(re:iiihil  repecct.id/ei]&n  tfhlumebic  in  foIutOjquod  fupercA. 

^^1^^         ^  '  il!c  t|ui  lupcrcrt,cu  non  tii.ng's  nuirt  ii  qu,i  nipcrftt- 

''T^  :'         .   yf^  l.C»frP  U  iZ*,.^  |.  ..  ^s  doBUmii  ctedito:!  acquiii  ufucnt,vt  tlic;  pvllic 

i.'Bt>4T,t)^  in^ligatione  alternttim  nbttf  Wt-  clYfmiiti^iifleex  '.<jus  fortiMr  6.& t  pignm  9  C  ii 

qn»'''e^  obligsrionecft.rrJ  nlrcrurr:  ditnt.ixit  /.  pi»>t  afl  no  ^nim  tiaditio  lufH^itad  t.a^fcrcndu  d<*fif 

'2jhSe*iie^  ''^fr.  Dtto  qued  cert.l»c.Lfitriuiaut  (O.mi  mt'<iii  alioquicii  vtefqi  ttaditusiii  diccn.ium  ellel 

Beii^Jet.^>i:,o cum  is  quiStidkirm«utran  philuni  vtrittfq; domj^iilinottdit  'retrsntfitilfui(Ie:qaod 

«^t>at  vtaimq-,  fo!uic,fateiidfi  A  idceruitum  in-  tamen  euidenicr  faKum  eft  ,  cu  a  ictutetduntaxic 

^tftnrTim  tuiirc.&indcbir^  rolutnm,  acproinde  (1  debitus  (ucnt.traditio  aute  (uU&eiu^-rc  i  qu^nuU 

aHttf^^ex  iispuftca ''eccdeticalterQquiiuperCftpoC-  loiuredebitaeil.domtniiitransfcire  nunpoiUtct-* 


>n  Jici.Planc  dambo  dcce/rctincdubftadonem  quam  qux  lit  nudz l.utimqu^tii  tiudd^i  vifrJkMlpnk! 
gei  non  habct  quin  vciu  dt.quod  iiilianus  hiclcri-    ter.ditH  ctli  vcio  iitcriKcr  dcSinn  hiic,  iiua  tamen 
bU  nihil  tepcij  poflc  nili  f-oncvcilctquis  diccrc  c6-    incenumcrt,i)ut?  ille  (uctit  vaoqi  (okitt  ,tatcndii 
.  jpi  eiiain  noc  cafu  poffe  a!tetu:rius  zftimationc,  eftjieottius  domintum  toinflMiun  tiiide  m :cdpif* 
|toftqt'aptacuit  altud  poirc  folui ,  aliu  1  condici  Sc   tcm  atq-,  ita  vtiiafq;  di>miniumin.inlini  d-i  ^r  r  s, 
atftinuttoncrcilelutzpoiieiet  cu  vc  la l,jinefif$r'   cuiptoiu.tc  eu  qiiimottuuseiipeiiUlc  ncccd'r  c^» 
$m  t<S.  ^Mktrtntfiifr.bHUtJSed  hoc  in  propofitodi*  cu  verb  qui  fuperdNNtelifeti^ wlStiltfipC^  'it4h'. 
I^wnnpfllcftjquia  tuncad  «fttmationis  c6  Jiflio-    dir<  rc,nc  al.oqui  liii  ci  vrnitnq-,  da;c    olu  nus.v- 
jl|iiin  te<i|Ktcadam.efttfl^j<|i(W)lti^etet  vcif  (^ui   irumqiif(ideiKecmus:aliU(t«4i|^^^"'«  deceau| 
ItflottonCsccepit lecUplMMfciMi  eif  ^{««•'•«iaKin  Srichtto^dMlFt. yiriitdkiijil0Mm^tt»iti$^ 
vr  in  fpccicrf.  §.Ultttm  ,  qfiomodohic  B.utolu$re-    dclictut  pci  ir  vn.jit.i  porcit/  inctmituii.C  futtt^t' 
.fj^  nutat.qiiod  in  Ipecicptopoittaiiocuirntt^quia  t*t.iii  tdvojl  debitor  iSc  t.iccc  &c  Stichii  loiucniaiul* 
<'4Ek  mottc  pcTcu! uci nniDhiis laalt^lfJprntiUflpo-  lus  quzfttdnrlbeiirrelinquitoc qnidiu  Stichti»i^  ■ 
.^ft^adeoqi  ncc  nominia  anrc  moram  p/tcmp:i  a:-    uic,ntlj  quod  ill  i cincij^ii  quzUio  vcri  dand.i  Ui  clc- 
fkivnztiosXUtfiiMei&imlkiiti.fttfj^^  ,d>om  rcpecicione,an  debicgnj^ai^biniUoc^^M 

iiir.Vroindefiamiw<iaifi>iiiribntinora^  nchabuitvrniinpccani&aiilSn^id^iiiM^^ 
liil  clt  quod de  ipfbtu  corpotum  aut  de  zftiroacio-  potius  acditori  qui  vtrumq;  accipiendoconttiiiii|r 
'jiis  condidlionc  ttadaripoflir.  D£c.N<  n  tam  folu-  ((raltctucriusreftituedi  dt  bicote.  in  qua  quf^ftione 
^Cionis  quacondiAiooistepns^dlaJum  eft,ciim  confiar  illencientcsfniilevctciCiptudentureiicca- 
||ll«etirurqiitdveniatioIianciiiJebict  condidione,  tt.is,&  Iul>anumquidccuiuteft  hzcIexdebpKitiiiii 
iguiaid  dcmiim  condiciturnon  qtio  I  .ibinirtoin-  l«ilioped:di(rercpctcndi  qucm  vcUet ,  quoniam 
idcbicc  Coiutufuic,  (cd  quod  iudiLi|  ai.cipicndici"   abiimto  dandi  quem  vcUeC,elc^tionem  hjibuidcc. 

inuenirar indebitu  pencs ctim  qiii  (uliiil|^ni  ^j^Kbnr ifentcnti«iai»4fciipal>iiii^  &aicdil 
acccpitjVt  larpius in  hocrra«ftatu  dixtmus, arv.^ui  cu    clt,&  Iuflint.tnuirandcin  comprobauit  tn  l.paittkb 
^mbo  qui  (oiuq  ('unt,dcccflcrunt  antc  propoittatn   C-htt  iit.cxpio(k  Vlpiani    (.ciii  contranaopinian 
)e6adi&ion£,iiiJiiI  eftquod  condici  poirit.qtiiit'ifiec'^%^.<p]a  (orf^unirAd  Lfimmfkmi%^f.  itiiH»tf 
quicq  arftiexquni»  an  f  l  itijcftlocaipletior  fa-  ^^.r»rfHiC  vcro  (entc«tialong?tninu»  dubit.  bi- 


isUt.cirycr^alcerucer  tantii  dccenir,altei  fupec-  lexne|iiathiuHS  lcgif  qnzftionem,pamcti  \i  (Mi. 

«lai^iicdciiciarcveditoriS  t6dlfiktiocrm,fndebi-  Stichun)a»i4>amphilunrdebt)bBCvtfunc;ue  , 

auiicloliifusd.cinonpotcft  q'Ma  vctucftaltera-  &Siichuspo.fteidcceffi(,aii  •  unntiltusc  ri-  t  uvii- 

de-  itttni^H»flew."  quicqi  a  caufzrft  cur  debi-  tor  ,  fi  10^11*1  ehgtte  St  chum  mortuumeu':  ju^ 
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rcdderc?  Qtumquam  necclcdhoiflapropric  dici 
f  otelKcum  altcr  deccfnr.attcr  vero  fupcillcs  crt,cu 

*"4rtiornjixftiniat  oruUafit ,  qu«  prxftari  poflTit ,  vt 
-jnodoiJixuuus.niri  ponasdcccl]iircStichum  poft 
•IDoram  dcbitons.quocafuli  clcdtiocrcditorisfuir, 
••AStichuspoftcleilioncni  tbco  fa<il.-im  dcbitorc 
an  mora  conllituco  dcccirerit,pct:ndefoImillc  qui 

'  deccnicpcccnduscft,  acfi  folusinobligitionc  dc- 
"Judhisfixi(Tct/.5rkl»«»i4«f  PMifbilum  ij^ja  prm.De 
/fl/«r.  vbi  Papini.rnus  l  idit  fi  c  conttaiioptomiiro- 
ns  fucrit  clofbo.dcfundko  alicro  cum  qui  fupcrcft 
jcquc  pcti  pollc  ,  non  eniiir  quiclcdionem  lubct, 
vtrumcxduobus  qucm  nolct  k»lu.it,  bccre  tamcn 
fotcft  vt  nibil  foiu.it/.i.$.5(<etto/4  tnfr.D:  toqutdtat. 
/•(.(atistamcncft  crcdiioti,  quodalterumqui  fu- 
pcrcll  pctcrc  polUt.ncc  ptqc: rca  ilhjdetism  indul- 
gcnJiim  ci  eft,vc  poftlt  ft  maiii,  detun(^i  hominis 
prcc  um  pctcrc,quiadcbitoiis  inora  facere  quidc 
potcft  ,  vtquiraortau$crt,viuerecxiftimeturad 
pcrpetuandam  oblig.itionem/.y//rr««»J  ^.f/tquitnr 
&  i»vlt.Dt  virb.eblig4t.  nt  non  ctiam  tc  in  crcdLitorc 
transferatureledi'j  qnicx  ftipulatioJus  Icgc  Sc  ab 
tnitiohiitcrcditotis.  Quidcrgofipoft  folutum  v- 
truniqiic,Stichiini&Painjjhilumcicditori,  cui  al- 
cerutcrduntsxac  dcbcbatur  >  crcditot  condi&bone 
indcbiu  conuentus  in  altcrutrorcdilcndo  mot.im 
^ecetic.quia  ncutium  rcddcrc  voluit,atquc  iia  Sii. 


chus  po^ca  dcceflcrit  fiipcrllitc  Pamphilo  ?  Ref- 
pondet  Uaitolus ,  obligacum  ellc  hoc  cafu  cicdito- 
rcm,vt  vel  dcftindi  Suchi  prccium  icfti'uar,vclfu- 
pciftitcm  Pamphilum,  nonredc,  quia  fecundbra 
luliani  nuftri&  Papiniani  fcntcntiam  eleclio  re- 
raanct  dcbitoris  ctiam  poftca  quam  vrtumque  (ol- 
uit,qux  clccbio  ci  adimi  per  crcditoris  moram  noa 
potcft,nc alioqui  mciior  condicio  fic  motoli  quam 
non  innr.in  ct  cditons.  Proindc  dicsndiimcft  (ulii 
Pamphilum  qui  fupeicft,loioi  hoc  cifupoftc  ,  nill 
maht  dcbuor  Sciclu  poftmuraradcfundH  rreciura 
conicqui  drg.i  l.  Stuhunnut  PdWpbilum.  Sea  li  con- 
trariam  Vlpiani  &  Cchi  t  piniQnem  fcquamur,  qm* 
clcclioncm  quam  dcbitor  ab  initio  iubiicrac,tranf« 
fcrcbant  in  creditoicm ,  eric  omnino  adniittenda 
fianoli  lcntentia,  ea  ipfa  cationequam  fuptarcd- 
didimus.Cxtciam  ponimus  cuin  luliano  vcrumq; 
fcruum  paiittr  &c  codrm  tcmporc  Ibltitum  fjiitr, 
qnonia  li  a  lo  atq-,  alio  tcporciolutio  fadlapropo» 
netctiu,diccndumcirc:cuin  folura  vidcri  foiucuia 
indcbitcqui  poftcriorfoiuttis  fuillec,&  idcircoctt 
quoquc  (xilum  rcpcti  poftc  condidlione  indcbui, 
non  ctuin  dctundi  Srichi  xftimationcn^cuStichi 
ptxrt.au'onc  contigout  libcr.itio,  ncc  proindc  aiij 
quim  doraino  luo  pcvucStichus  potuctic^diximui 
dd  l.iumduo  ly  fup. 


re,vt  in  d.ino  morarctur  li  foric  rci  prindpalis  i 


1  ^  Fideiuflbrcunipacifcitur,ncabeopecuniapetatur,&perinnprudcn- 
ti.im  folueriticondiccrcftipularoiipotcrit.&icleo  quiarcusquidcm  manctob, 
ligatus:ipfcautem  ruacxccptionctutuscft.niliilautcminrcrcft,fidciuiroranhcu 
rcsciusfoluat.quodri  huicfideiuflori  rcushcrcs  cxtitcritS&folucrit:  nccre- 
pctct,  fed  Iibcrabitur. 

merepotcftcondiftione,.-\Iioqni  poflct  continire-^ 
M i.  FideiKjfor.   -   rr.^  ^  r      .  ..  .  b 

R  \T. D  V  B .Fidciuflor  qui  p.i^ jseft  nc ab  co  pe- 
cunu  pctarur ,  non  idco  libcfatu»  cft  ipfo  iurc,(cd 
«cquiriciantum  fibi  cxccpnonem  p.idi  fi  conuc- 
ni.itur  quia  conucrmiadhuc  portft  dum  rcmancat 
ipfoiure  nh\iQ,M\isl.fidi:iyfTu  i',.l.firntti  ly.^.pdcim 
mp*ttnt,&pMf.fupr.DtpMll.  Ergo  fi  poftca per  ira- 
pnidcniiam  foluat ,  non  po:cft  condiccic  id  quod 
foliiit  canquam  indcbicum.cum  ciuiiitcr  id dcbuc- 
m.Tanf6qirainus  quod  nonidc6flituiiieft,vt  ex 
ipfius  iadlura  crcditor  licuplccctur ,  liue  crcdiroris 
pcrfonam  refpicias  qui  verc  creditor  cft,&  cui  fal- 
narcmaneta^ocaq-,  cflicax  conct.n  rcum  princi- 
palem.cui  padum  fideiuflbrisprodcflc  nuliomodo 
potcft<i././5f/««/9i'i'fiucipfIusetia  fiilciuflorts  qui  rc- 
grclTu  ii.ibituiiu  cft  aducrfos  rcu,&  omoc  id  quod 
lolucntrepctitunisautmaJatiadioncaucncgotio- 
rii  giftoru  /  tx  mt»d*t»  lo.f.  i.  infr.nmni.  DEc.Quif- 
quisexceptione  petpctua.caq.fiuorabih  cutuscftli 
foluat  per  crrorc  fadli  aut  quod  cfFccluidccftpcr 
imptudcntiam.vt  Tuliamis  hic  loquicur,  potcft  co- 
didlioiic  indcbiti  folutum  rcpctctc  i.qHitxttftiontm 


f>ia  manditi  vcl  ncgouoru gcftorum  aciionc  iimu* 
cm  reddcrct/.«*w  //  6.fupr.  Deitlo.  nihii  autein  rci- 
fcrran  fidcmflor  ipfc  foiucrit.an  hcteseius:  quanf|! 
qiiam  cnimpadlu  nuliudc  nonpetcndo  inccrctv^ 
ditorem,&  lidGiiillbris  hcrcdt  m  in:ctccn^ic,qiiz;Mi 
hunc  verliculum  dubitandi  ratio  cft :  p.i«5lj  taracn 
exccptio ,  qu.T  viuo  fi  Jciiiflori  prodclfc  potuic, 
copcuitjCianfit  iii  licicdc,&  con/cqucntcr  iuscon- 
didlioiiis  quoti  cx  pcrpctua  iliaexccprionc  indoci- 
tur.rifi pad^u  fic  nKicpcifcnalc/.ylffii  dtctnt  17. 
(fuupdciftutur  &  Udcm  la  du»l.i\.S.i.fupr.Dtpdll  pU- 
nc  icus  manct  obIig«as,VchicIulianu$  fcribit,ncc 
tanrum  ip{p  iurr,  fcd  criam  in  cffcdlu,  cil  nulla ex- 
ce|>tionc  tucri  l<-poflic,quiap.i<ftu  fidciuirotisteo 
prodcflc,vt  di.xinnis.non  potcft  d.l.fiJeiu^orm. 

a  Quhd fi buU fidtiuffoti rtut  bcrtitxtittrit.KAT.Drn, 
Sicut  aiia  cftpcrlbn  j  ici.aha  fidciuflbris.ita  obli^a- 
cioalia  hutusalia  iii»us,vtcxeo  apparcc,  quod  pto- 
xiiticdixiraus,ficum  fideiuflbre  pjolum  fitde  noR 
pctcrdo  ,rcum  mincic  oblipatfi ,  fidfiuflou'  veti 
propria  cxcepticux.»  tutum  ellc.idcoq;  fiiciulTbrcm 


40.f»Jf'.l»»'  »«■  AtquipavStum  dc  non  pctendofat^u  poflc  coiidiccrc  quod  roluit.reunon  polTc  rergofi 
cum  fidciuflbicjiucin  rc  fit.liueinpcifonam,  dii-    nuic  fideiufl";riqui  cicrptianc  pa<5licotH$fuit,rcuj 

hcrcscxiiterir,&  foIucnt.pcri-Klcdiccn.Iii  cftpofle 
cu condiccic ex perlbna  lldciufloris  defundi,qu5 • 
uis  cx  propfia  no  poflit.aiq;  poflct  fidciuflur  iplc  fi 
viuercr.C^adn:oJii.n.pvrlonadefundi,&  hcredis 


mod6  non  fic  tempotalc, pant  cxccptiontm  pacH 
pcrpetium  fideiulibii,quamuisnon  profitreoi./ji- 
imfftruifi  quit  rtHtti  5.1»  prmc.oS.i.infi.Dt  Uhtr.ltf^tt, 
trj;o  cum  cxccpiioncpcrpccLa  tutus  lir.poccft  c6- 
diccrc.nccco  owgis  prohibcnduscft,  qu6d  a  reo 
poflit alia aiktonc  !Hipfumrcpcrcre,ficut  cniraca 
res  nullam  contta  cum  aiflionc  tribucre  poteft  l.vt- 
iM  iditoiiuDe  rtg.uir.  itaQcc  cicorapctcnLcm  adi- 


vnaeadcmq.eflcintciligiturNM.4^.D<i«rff«r..tM». 
r:et.prgfi.  ica  &  hcrodc  ncccflc  cft  vti  poflc  iutc  defo- 
di,cii  nihil  aliud  fic  hereditas,  qua  lucecflio  ia  vai- 
uctluius,qd  dcfiichts  liabuit  l.bereditiu  bx.De  rtg.mr. 


Lnttii 
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^contEatio  condidionem  tibi  ac^uiiiuctu ,  qiue  ^cpollercpcti condidiuncindebia.quodnosiam 

fpotiet  compctit » rodes  libcnitionem  exeloijc,  IjepiiitirfwaDjinuszpnrimini  ad  1.  t.fufr,  («d  illod 

cdm  vnaeadcinquc  Gjlutio &  libcrationem,5<: co-  magis miror.cjuod  ncgant  polTc  conipenr»ri  apm^ 

^idionoalimul  pircrc  nonpollic  Ifimnforttm  26.  cona:x  i.lMuaH6J)it§mptnfiitJ.^.^^ttfiimfifrJ)t»$r 

4kiiemam& S.fidtctm ftifrd.fi fidmfir  j^.ii^.&fiii  s^^tJl.Sc ditt jnnQmerjs.quxrolflcet»mid<]ao(i 

rfmivnm  i-).  ^.vU.Uimtfuu  fij  infr.  Di  folut.  namralitcr  rantum  dcbctur ,  perinde  combcnfari 

*I>EC*  Cumreitt£4^M|l^'><i>^^F^^^""^<>''''g3^i<>.  pofle,  aujueidquod  ciuiiiiar  quoquc  debeanAk 
•fid«ia(rort«  eoUlKindt»  poflquam  ineo 

CcipCo apud eaiidcm  efl4^9^l^cus  Ltimrtm  14J.  crrarunt  ,  quod  condidioncm  indcbiii  dandam 

htrtsiilibittrtxi.  f.fimt^j^.  Dtfitkmf  Maipre-  putanc  fipecania  foluti  non  niCi  njiturali  ct  aebi- 

nim  obl^atiotoUinnfiljifem ,  inquit4  MMMriftK-  talbeiit,itm:ltiiEJtoccnarecuguntnr,vt  dcncgenc. 

§tiAJ,fi4M9  9i.DefiluJ.Jrtm  i).J>nfpifcni.  Sola  compeoCittooefi^iieqaodvna  viiHcriprohibtram 

itaqueiopcreftprindpalis obligatio,  pro  qin  lic^t  eft,inquiimt, .^ltefa conccd  tu  c  t,  , .  /  fciri operttt 

llihilibhmim  (ic,cum  &fideiuubr  folus (oluerit,&  zi.^.i.  t*tfr.  Dttutor.&curMt.  djr  61  -tc  .iliuqoi  ic  gc$ 

."jD  i^ilam  caafam  fideiuflbriam  fublaca  camen  pec  <)uaedicunr4(lqaodnat<ira>2tcr  d'jnt»x.ir  dcbi^ua 

confiifionem  obligacione  fiHciulloria  lolaqucma-  ^uic,(ilo'a:t  trpo  t  rcpft!,  caui  tanien  iiulljom- 

acnte  piinciuali ,  ncccllc  omnino  cft  vt  in  ciufam  nino  .nifcrn  lcx  ponicquxiiuc  prtibcc,nou  tarc- 

pviBdpalis<aolig.it  unis ced.atfoiutiu.ar^uc  lucx-  bnt  quam ve>bisimpontcvideantur,comraf.t.C» 

dnguat  pnncip.ilcni  -blicitionem.  Quo  adir.ilPo  iommun  dt  le^Mt. Sic  (iivt  cx  quarnor  ctfcdiSu';  na- 

^roumquc  ilaitm  conkquuur ,  vt  & leus  Itbcretuc  cucalts  obljg.iiionis,<|uo$i«iil>i  tcceniuinius.duo  i'. 

Mrindeacfiiblaiflec  &  condi&ionem  haberemil-  fiiiollantur,  quifuntprxctpin,&:  quomm  vnasiUe' 

jnunpofllit,cxfupradi6la  iuri.5  rcgjla  qiixnoopati*  cll.vr  impcdiat  repctitioncni  foluti  /.4.$.?.'/.  quoJ 

inr»neadcRi  foSutio  &i  libcrationem  panat, Sc  co  ■  9H</^.i«r.aiiec  vt  tnducac  conipeniationcmii.i-«MiN, 

'Ididioiiemtqaanuiis  non (irnoanro, vt  cacfemib-  Ptotnde  c&m negarinon poffit, quin  compedan* 

lllcioptoficiattnv.tn^^  c  ii:l'i^cv  (jincrfis  rclpe<fli.  dum  nt,quodDacuralitectantuindebeniCa  debuB*- 

bui  pcomanatites,  quxpiomdc  ncc  conuatiz  fmc  tuntpotiu«,ia|eq^^e|a^futdi  iilius  euirandi  gra«: 

aec  incompatibiIes,vt  in  /.«1  mamMw^  44.  vbi  cia  qood  vemirar,]^^»iRi|  caorem  abiicerc,&  fa^ 

(Bzemplaproponunturiff/r.D«y«/Nr.Miroi  veto  Ac-  teriquodnos  volumusinecpodccondid  naiura- 

curnura  &  Baitolum  hic  qacreie,an  fiagacuc  con-  liier debicum ,  quod  potcft  compenfad.  iimge  LJi 

di^one  indebiti  rattone  cius  quantitaas  fohttc^  ^im§»ri^.^.imwitiU&%J9Um4itfrMMitt, 
^tixnaturalitcr  taniuiu  dcbcbatur,  poiGt  condi- 

;  2.  ^  Mulicr,  fi  in  ea  opinione  Iic,vt  creckt  fe  pro  dote  obligatam,qui<l' 
'quid  docis  nomine  dederit,  hon  repecit.rDblauenimfalfk  opinione,relinquituc 
piecauscaula,ex  qua  folutiinif  epect  noapoteric. 

Ad%.%.  Mttlier.  ponitur ,  q Jod  fublata  falfa  opinionc  fupcrfit  caa- 

r    Noo  difplicec  quod  poft  Cuiacium  qaidam  fapictatis,exquafoluturarcpciinonj>otcft/.d'jl 

iiMilanthtcIegere  msttr.  NonentmqaatUbccmn-  ^uiti4.f.inttribim7.fiifr.tUrtti^f&Jim^.fimm 

liec  pictatis  caufadotcm  pro  alia  mulicrc  confti-  d.l.  Stfin^ius.  nifiin  c.iAi  valdcfinguuri  Ug.patrtm 

CueceuucUtgiitiix  » (cd ea  unt|^m^tBmatei  cll, auc  16.C.  dt  KHft.  Piane  ii  matcr  tutrix  fucric»& dotctn 

«aia,qticfiiraitavcjlne(ft«m'dWMf1iitefdom  etiam  tanqnamtdtrkdederlc,  BullutqnxftionilocMreii' 

coL'/iuir,  nimlrom  fipatris  ajt  aui  bjna  vcl  nulla  linquitur,  an  fuo  nomincpoflit condicerc,  qwod 

iint,  vclnon  fufiicianc  Ug.  Htquetnstern.  (ed.dtiitr.  non fuo  nominc  folucric  Scd  &  In  dubio  cccdctx- 

dli^  Offidom  cnim  patemunlJwmRntemameft  daeft.exofficilftiineeefnta  c  pniju<;  qaim«rcan« 

llotarc  niiam  It^.vh.  C.  dtdct.premif.l.ctpitt  19.  irfr.  fa  pictntis  dotem  conftinnlfc,  &  ci;  rilii  bonis  pa- 

^rir.wpr.Sci  lamen ncgarinoo poteftquin  officto  tcrnis  potii\s  quim  cx  fuls  d.  L  Htftnnm L timflmt 

pietatls  fiingatoT  mater ,  ant  au ia ,  qo«  filtam  vel  i>.$.  araflmr.  Ug.  tum  pofi  4  ^  $.1.  infr,  detiiHii».  mtir, 

ncptem  dotat 4rg.Ug,litftnmm  i/^.fiipr.de  tugrt.fffi.8c  £rgo in  muliere estranea  quz  dotem quafi  k  fe  de.< 

^ocdcmilmcafadociscaula  pia  dici  potcft,  non  bitampcoaUamulieiefoltttlIet,rc(poniumhocla« 

etiamfi  perlbna  extranea  docerodcJc:it  aacpro-  liaai locom noa  habcrct,  cclTintefciliccteocafii 

niiieiit.  In qoo ertant valgo,qui  traduniindiftin-  pictatiscaufa qaafota roooetur lulianus iqimaiiit 

aecaufam  dotts piamelTe,  aut  plxcaufzxquipa*  contrahJc  nofterpturt  Accui/itis,  iiificnminteU 

lanJam.  Eri^ofi  materin caopinione  fit,  vccredac  ligascumBattolodcrorore,qua:dotemdecforori« 

fcprodote  ^iixruxobligatam.cilm  nonc(rcc,do*  aacdenutticeqascdeta1umnc,aucctiidemoljcl0 

<Maquc  foliietit,aat  aliqui.l  Jo-iiinomiiu  dcdcilr,  omninocxtranea,feddiaicequx  dotf  dcdcrit  mu- 

aC^C lulianus repctece  campolic.  Kano  dubican-  licripaupcri,  fauoreacintuicopaupcrtaciscxBait« 

^d^qniarohmacrisoplnio  noo  poteftfaceredo-  inI.«{irii>i^Jr«|liRM^4r.AliaqodUoefta^  Ae* 

tem  dcbicim  ,  q  isvercindebitacft  :  p'u<.  enimcft  curlius  proponit  fi  mulicr  aliqua  pro  aliamuliera 

jO.rc  qni^m  in  opinionc »  vt  &  in  $.  ji  ^uit  rtm  ftum  dot6  ptomiferit,fiuc  pcr  fidciaiEonc,fiuc  aiio  quo* 

ifJb^.M  Af 4f>  Et  mooca  foloantis  opinio  Inde-  ais  modu ,  nemd  enim  dabitac  qoia  rt&i  obugo* 

Irfticoodiftionem  hlddcit poti{\s ,  quim  cxcludit,  tur&  cfficaclrct ,  ncc  Vcllcianiexceptione  fciuoa* 

vr  in  /. tjuijtdtbtrtj.  Itg.fiitntUttrm 9.%. Lfufr.ieitH'  rc  hoc cafu  pofiit L fidttm \ t,Lvh.Cad SCVdtuMi 

(4itf-  d*t.  Quidni  crgo  condiAfoni  loaitdlle  Oa&enimdbdslicdknfirempcr  Ci:  pia.fempcrsa* 

m^J^i  Sed  ratiodecidcndicft»  qdciaieiivpra»  ttieneftfaiioralidlffitaapropteradmixcam caa&nii 

yom.iXL    •-■  .  r  •  '  ,  •       .   •      jlh ^  . 


tM         ANTONII  FABRl  I.  C.  RATIONALIA  ' 

,.  .   t j ,  \rfii  iur  iet  I  I  ftlut.ftu-   dandam.non  de  et  malicrc  qiuc  folocrit  fdenMOt 

T*  T  hL  iJTri^^^^^  &udir  Accurfius.  Nam  fi  patcr  .gnorans  fibam  dl- 

mkgxrtdtt.  Hoc  "^"ri  pro  dotc  altc-    UmifTc  dotem  cx cauli pioim0ion.s  numeiaiicii4 

^rinomnc .dqtmdmd^^^^^  habctumen  condi«oSe«  «aeWri .«aedo» 

locusiKcndusdcmaciewlauiaquxputabat   «mmdcb.tain JcdittodamtaioMde.di^ 

'  .  Cnuihomincmgcncraliterpromirir,rimiliscftej,quiimil^ 
cem  deber&:  idco  fi  cum  cxiftimarct  fe  Siichum  promiWfe.wmiledeiltiai^ 
aicet:aUumautem  qucrolibctdattdclibcrari  potcrit. 

phihundebct»  icdei  qui  homioemin  mpereaut 

Jd  S.v/r.      homtnem.  W  WeB««iqaeiio«inag^e.Sdd^ 

j^.  ir*.  auim  (i  hommcm  duntaxst  generalitcr  promifil- 

Ratdvb.  Qaemadmodumhominislcgatnm  kt.  CMdOTimpotcftadiedbo .Uaficere^^^ 

onSi^scompwdiofmguloshommes.  YtPapi-  vtStkr«debettj« Bona.pturta^^^^^ 
XiIl^0itJiml.ll«»£66.di«r.«rf» ou«fab..c.cur.,yn.svcrb.,.  Ettiil  fi^umvafimmt 

nr«iXiomimo  gencul.tcrfkaapcrft.pula.  h^f^^^^^^^^^^^^^^^ 

ttoncm.Eademenimhac  partcratiocft  ft.pulano-  in.ncmmgenetetiitde««pcomifiBti*to«^^ 

n°, qmelegari.vti1»ideihf5iptum  eft. quamuis pu-  t.ngcrct  ncquc  ncccfTc cft.vt  cum  Accurfio &  Bar- 

«ttividcatar  quod Marcellus  fcr,b.t.r(/.  quiii-  tolocx.ftimesd.«a.oncmi^«nonfuolocopo/Jtam 

^jui.St,cbu!!iMMi?miti^tnpMf*l»t.  Dccu-  circ,aciublatacalcgenduni^,)S«»«,^^ 

n^s  tlmcn  fcntentiaat3iead«ic«ie  videndtfunt  smhm^pm^t^ ,  mox rcponendam  di-, 

CU«iaipfim«»«AC«M*ff.  t-p.  'f.  Atquin  is  qu.  £boncm  iifriantevctbumc«,i<K«q  md  eftnd.ca. 

fcincmccrtumputaSddmmaucdecemdcbct.  JunuPlancncn  cflitbona.lW 

fi  puu.  sfcStichumpt«ds4  debeic  Sdchimi  fol-  eedenobus  fcr.pfiirctquomoaoiioftntnidunt  nt- 

«fctic  nbnpotefteu.irrcpetcrc.quiaycrumcfteum  rois  eencra  .tcrobl.gat.oncm  gencr.s  cfTc  fim.  e«, 

" uifTc  id  quod  vcrc  dcbuit  Ifi  k m  tg  tcd.tit. Etgo  ctt.bbecobbgatiom  altcr..ac.ux,quod  ccrta  talluoa 

&fi«  qmhomincmgcncral.tcr  prom.fic,fiputa««  ^  i«»|lMHli,oaat«im  adcond.aionemm^^ 

^  fcStW«i«dcbeteSa?hnmfolucnt,nonmag.sre-  b».,fcdeaam  qiiantumad.us.pfumobl.gat.on.i. 

^  ^Weillum  potcrit,quia  aebitum  dcdu,lon^4ac  Debicor  fiqiudcmgcncus  null.u,  ccrt* fpccc. d^ 

SaSici eft qm pucans fc Sdchum aut P«.-  b.coteft , acdcireo eAm ettet fi  fc putcc ccn. fpd* 

rS.^Jl!«^m  We^  dcb.torcm  ,  mirum  non  cft  d.in  ei  cond.£ho- 

r            >ftc^"epctcr,  quiafolucn-  ncmceri«dl.usfpcciciquam  pcrcrrorcmfolueiit^' 

mt  Pamph.lom. J*c  en^^^  quania«finihi1pererrie«lfce«t.whilpo(nttdI 

t.c;SXoquo^^^^^^^^  ?ete,..quia,.rrdc  I^be...r  rolucndo  Scich^ 

quicquamptocoq           Quibominemecnc-  acfi  cumipfumfolumdcbuiirctprxcisc^vcfubu*- 

/,r.<««.vb.da^^^^^^  t«'nhocVd'i.l.«tei««ri».J.iri«-«...  SohH^ 

Tmf^ tc  decc^rpSSi^  ^«a«liqu«  Ubeltrionem  paiit.cadem  paretc  coi^ 

SirdcWcot  pecindc  habct  clcdioBcm .  qucm  cx  diaionem  nonpotcft.vt  totics  diximusex$.rfte« 


bi.sccctisvtutioiaete,atw  "s^^-j   ^ 

.oncpromififlctU§.iJ»l«r*.«fr'««.quatnuis  tur  comparanda  cft  obl.gat.o  gcncns  obUigatiodl 

«e*|it«ierispure.  Atqminob  .gat..  ..ealtcr-  altcrnatiuxfimrli-tcr.rcd.s  qu.  hommemptmni- 

Tari^eenSsccctiaut  quawaus,  fiqu.s  vnaro  rcra  fit  ci qu.  hommc.n  ,n  gencrc  aut  dccem  Dioinifiu 

«S«dXmgcncrisfolucrit,pourftrcpct^^  Quidergofiquishommem.ngeneceauc  Whma 

:#£i«Snfoh«critqu!2folam  dcb.tam  ,  qu,.^  ncc  prom.fent    Inepcaentft.pulaco  cumpromiffio 

l«a  fimat  dcbita  in  fpecic.  D.xi,fi  in  obbgauone  Stichi  in  gcncraii  homin|s  pcom.ffionc  contmca- 

Ih^acSlfuecnus.viincxcmploquodhfcadfat  ipr.Decpidnderoflitefcd.oe«le.eM»«rgenus8e 

lSrfiqSromiiem.ut\ie<^^  fpeci«n.qdanc.g.nm  nd.  .n  certa  al.quafu.  fpe^ 

ilfirn  Jte  nariua obligationc  fint  du? Fpecies.ptt-  cie  foln. poccft : ob  idqac  bcne  pokic  exern^ 

ufiqaSri<C.auclLph.lumpromr(ecit.Uci^  luliamaineoqui  ho«ine«m8eneteatttd*ecrfl 

foluSSbeieieaedidetit.fi«^  pa,mlft.  vt&  luftm.anus.n  f  /  ^««.^«.M^r^^ 

10  umatiaHmt  ife^fl»». vbi  ccrtc  dclcnda  cft  Ul 

1    'J^eV.mr.(fr  camif  oW           altcinauua  vctb.sftipulationi*diaib*ritfc«».vtfcqucnt.a  pto^ 

biti-meum hi.Hc ,  ""^"'^'''^Li^^  ^  baiit,  in  quibus  dc  homine  gcncraliter  folim 

"LT;  Krr""""'^^  ,ruVnrdcSt.cho.Scdacilla^nccrobligati2g. 

?J;2«".  difolut.qnodL  obliganoncccncr.sd.-  gcncris&altcrnatiuam  ccccarum  fpec.cmmd*» 

Srn  cft .  iulliuirnim  cect«rpcciei  ^bitoceft.  ccnuaeft,  qo&dqoi St.AumaucPamph.lum  pco- 

«^JfLifebiioeeft.vtbcnc  ac fubtil.tcr Barto-  mifit ,  alterutrum  qual.rcumqnc  fit  dando  hbcia- 

^  OArrnrfinm  arplimcntatur.  Idco6iie  obfct-  tur.  Qu.  vcto  hoimncm  in  gcntrc  dcbct.fi  cx  caula 

«rrcrqld  BS^^^  le8.?no«libetamr  dando  v.l.fll.uum  &  peffi- 

mnau.ncu,q   „„;  K„minrm  PCBera-  mum , quiancc  ca  tcftator.s  voluntasfaillc.ntelli- 


SliilLnum  vtdicateumquihoraincmgeBcra-    mum,qu.ancccatcftator.s  voluntasfiullc.ntelli- 
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ftipulationisjdando  qacmlibcr.vthlcfcnptLimcft,  ad  himctjiiim  adillum  locum  cr^ntrl  fentitepoll 
«c  pioindcciiatn viitfiitnum  hhct.nui drg.ljidmfi-  Azoncm  vidcatut>daodutn.icilicct aliqnemeKBiai 
nm       mmAa»  quanuik Acmliiu  iioAer  taal  «Kocribasaon v^findmaacfcffimam.  - 

'     _  »■ 

StmjUcittta^Bdifica(rcm»deta«jesp<^eties:con^  non  Iiabe« 

(Hc^ianulluiiinegotiiim  inter  nos  contrsherctur :  nam  is ,  qui  non  debi* 
tampiBCUiiiam  felUnbtiMilKipib^qu&dnegotij  genit.ciim  autem£edificium  ii^ 
ftveaunpb  aUo  poOtqm  dominiis  occupat >  nulliam  ncgotium  contrahit.  Sei 
^  (i  £i,'^&iauieDa^»lificaflet* ,  ipfe  poflejQSonem  tradidi/Iet :  condidio» 
nemnonJi^^ebitiquianihilacc^iiiicb&ceEet»  ieil4iiamxemdoriinu$  habo- 
ijeindpaet.Etideoconilat(f  quiscikm  caciftimaretfeheredemefle^^inrulam  h(> 
reditariam  fulfiflct :  auUo  aUofnodo ,  quam  per  iietemioaem » impenias  recua-^ 
rcpofle.  • 

nammos  indebitos  alij  fo^Uit,  nec  fan^  dubiad 
AilSih0tM%  ptHlqatikcaritthicinaidictediibitationefn  hft- 

bcatcuamruperior.  Dte.lTci^drinmijtiidemali* 
tlAT.»V».Sicgotnaieatuaxdificauerimcttm.  quod  gcritutinter  eum  qUiaEdfiSdum  tmdit»  « 
tDcdesDoffidetes  «locupletabeits  proculdubioex  euiri  qoi accipit,  fcd  non  talc  ncgotium  pcr  qnod 
tUea  laAura  contta  naturalcm  aequicatcm  ,  cum  Hat aliqoidaccipicntis.  C)mnA  fmmwAmekm^^ 
quicquidxdificatumcA  iu  area,  cedat  fo!o  tan-  inarcaalicna,iamindei  quo  tcraporcsdificamna 
quatTifapetficics,acpfoiodeliieSiwvti!itatcmctt-  eftccepic  pcrtinere ad arez dominum ,  quamuisi* 
^  iiisro1umeft(.fi(iw98.$.4rMmi*f^.ir/URr.I.i.n^.  gooiaiMem,adeoqueinuiRiin,qnaiTdoqtiidemfle* 
it  fupnfu.  Arfjuir.itinqusindcbiticondidlioncnii  mofiManeporcffjaurprohibeTc,  qutn&naturaliat  ' 
induxit.nonaLa  cftquim  nc  quiscx  alicnaiadora  cioifirationc  rupctficics  foloccdati.  Li,dtfiftrfi(J^ 
loaifkteftttLMmtmiMiHrau  fiifrbH tit.  Ergo  &  y^ftdfiftifrMgdaiiifr.Ptip^ti. dj.^nri^, f.m»' 
inhacfpecic pcrmictcnduinmilii cft ,  vt condicam  ncc rupcrucniens  traditioquicquam  adii- 

auc  domum  ipfam  initiut  txitptunnn  40.  yfifm  oercpoteftdomimoiamanteaquidito,quiaquod 
ijr/r.aticlaltemimpenfasimefadas.  DEc.Condi-  iammeumeft,magisinetmiifiennoiipo(eft$.j&ir4i,' 
dioindcbiti  nnfci  urcr  quafi  contradu  ,ac  proin-  (jtit  Infitt.  de tdion.l^mhtS»  luf.fiqnmferunminfrddi 
dc ex  aliquo ncgottogeftoA S"^'^ rautuo/.j-$.  C0ftiu.&f»filim,rtmf  Eigocondidionem  habcr« 
uqu9qut(}uinMdMiiimlt^^0U^&tilt.&  ^jfoid^,  nonpoteftis,qai«dificaiiitlietndidit,ciimnihik 
tllptdl^^.qiutx qntfictntr.  licct  cxtra  id  quod  a.  accipicnns  fccciir ,  Sc  hoc cafa xqud  ac fupecioW 
ginic»  vc  bene  Accurfius  nofter  addic  ex  l,  it  f «i  1  j.  itiam  rem  domiaus  habereincipiat  quam  ante  tra« 
M fi9.  ii»^.  CtmmU.  Qui  ehim  fi>hiendl  anbnodat  dirionera  non  habebar.  Ctir crgo,  inquics,noo  ha-» 
indebima*  dUbahetidi  jpotius  qtiam  concrabendi  bec  falcem  poilefllonis.miara  tranftuhrt  condidio- 
n«gou)  iinimUm  ceiiuftqipi  qoUam  tiegotium  ge-  nein?vr  in  l.i»dthiti  \s.$ftd fi  nummi  fufr.btctit.  NatA 
Ram  vidcri  potcft  inter  CelkuiiE ,^aiUibarBa  tua  &  poncllionis  ouoddam  eft  vcIatidominium,vti. 
aedificBui  fisrtaflis  teabteiitetVtcrtdibflee^&i-  bidiximus.  Rclpondcndumcftcum Barr.inif.$./tf 
gnorantc.  Nccenimcontrahipoteft,nifiintcrplu-  fi numttti ,  hciim  fuilTc  accipicntis  pollcflloncra, 
les  6c  quidcmfcicntcsacconlcntientes/.<fl«»»»iifc«  quxnec  ipllus  antcaciat,nccipli  dcbica.  Inpropo- 
9Atu^'%.&  l.'^i.dtthl>^.&  4<?ifM.Ergononpotefthoc  fitavcro  (pccic  d iuerfiim efle . qda qBod d&imiif^' 
cafii  condiftioindcbiti  locum  habcrc.Mu'tumque  fuperficicm  lolo  ccdcrc,  non  tantiimadproprieu- 
diuccia  ratioeft  eius  quipccumam  indcbicamioi-  cis  .fodeciam  ad  polfcflionu  cauijmpcctinec»  vt 
uituiccrienimiblnit.acpcofaideJiocip(bncgDtittm  quifquis  folumpoflidec,etiam  fupcrfidem  fkoc^  ' 
aliqiiod  gcritur  intcc  ciantcm  &  accipientcm  ;  at  fo  pofTidcre  intclligarurrf./.;  §  ffdjifuprd  tdtiinfi.VA 
cutu  aedifacoinateatua ,  nonperfonac<iainceruc-  f^id.  potcUquc  dommus  arcx  viudicando  fuuitk 
nlc>  ied  tant&m  res  loa in  ctuarii  impendo  :eaVdr&  dbminium^eiiamll  xd^non  poflideat,attamen 
ncgotij  vlliusgcrcndiit  capax  efl.Etconfeqaentet  dificij  ab  aliocxtrudli  pofleifioncm  aufcrre ,  notl 
iiuc  tcmpus  illud  infpicias^quo  cgo  in  aream  cuam  qnidem  unquam  fuam ,  frd  tamcn  quafi  aliquo- 
impcndo,nullumgero  tecnmnegori»m.Stue  cetai-  modofibi  debitam,  cum  quifquis  alicnam  tcm  inV 
pBaiUnd  quo  tu  aedificium  i  mc  in  areatua  pofi-  iuftedetineccampcicnti,quandoquc&vindican« 
tumoccupas,nullumncgociuminccrnosconcrihi-  ti  dominorcftitucrcficobligatus/.c^-txi/iiioyi  jj.j^' 
tur,(cd  tu  iore  cao  vteris,^  tera  qux  iam  tuacft,ti-  i  .l.qui  rtfittutrt  6i.&L  vUtm.  &f*fi.fuft,dt  rtivmdic^ 
Iji  liiabere  in  cipis.  Proinde  vt  coodiftio  indebiti  locom  habere  poffir* . 

a  Sed  etft  U  qui  in  tlitn*  ttti  adififAfet.  R  a t.  d vi.  duo  concurrcrc  opottet.  Vt  Sc  ncqotium  aliquod 
Cim  js  tjui  in  ahcna  arca  aciiificauit ,  poiVcllionem  gcftura  fic  vno  dance ,  & alio  accipience ,  Qc  vt ali^ 
«difid)  ipfe  cradidic,ncgari  non  poceft  quin  nego-  quidfiidnm  fic acctpientis.  Itaqnemal^Qoflclob^ 
tium  aliquodgcraturintcripfum&eumquiacci-  iiciuntquod  fcriptum  cftin  I  quttxcc^uanem  ^o.fi 
pi^uon  enim tt adi quicquanipotcft oifi fit qui ac-  fiftirsiiifi.]^Sc  condici cotam domum , vcimoeni^ 
dUMt,  £rgo  boc  (altetn  cafii  niendum  ell,  condi-  tepetatur.  Ibt  enim  dominiitni  ^omos  per  fideU. 
^joailocumcfTc  pofle,  oM min]|Si|a^fiqiiil  cbmnMffiimtelift» riwiflatiim  focratin  acdpiciiiy 
Jom.iij|^  .        "    \      "        .•    .  "     j^K  4 
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ccm nb  hcrede.quodnoftnnonioccUcxctaatsVcad  dit  i^MfijUdoUnuU exctft. Ptcindc Jfii rcttntioam 

eum  locum  dicemiM.  «puunfoIamlbbttoiiittttt.nttlUfationealiaGa»' 

b  ir  idA  fffJUt  fi  q*m  tum  txifiimmnt  ft  bertdtm  uilere  fibi  poreft  Limmiui»fr.ddSC.TrtbttEx^  lHi( 

«A.Rat.  DV.B/n  pcridone  hcredicadsctiamnprK-  condidionemhabcsepbtclloballatas  proxitn^ci' 

iao  il  c  nc.qai  impcnias  fecic,  quamuis  iropucaii  ei  dones ,  quandoqoidem  neque  zdificaodo  negi»- 

poAiicarKienaiaalicoamicm&i^adUattbeii»*  tiumaliquodeeflitcumdominoatez.  neqaenip 

gnru  tamrncftjVtinciusqu^^qtie  pcrfbnaimpen-  dcndo poilciuonem  zdificij  quicquara  fedc  acd< 

usum  racionemhabcri  oporieat,ne  pcritor  cx  alie-  picnds.£tii  autem  raciohzcin  malcfideipoile^ 

niia^n  Incrum  ficiac ,  &  idipfam  officio  mdids  itJocum  non  babet  ,  qui  in  cw  Mm  irnpMHK^ 

cnntinctur.vtdilcrtc  fcriptumcftin /.p/oJi^jS.yw^r.  quam  fcit  non  rrTc- (uam,iiha  ramcn  ratio  facit.vt 

jberoi.^ir.Ereomaltomagisinbon^fideipo&f'  ncc  retendonem  babete  poffii  ,  quam  booz  &- 

Imt 'hcMNijtant ,  de  quo  foio  hcc  lcx  loquirur « j4  dti  poiejlbd  oaacodiiinia  *  (ctficet  qoia  liiwii 

eft ,  qui  exiftimant  fc  hcrcdcm  infuJain  heredica-  quosin  remalienan  (ciensftcit  dotuflc  incciup- 

tiam?uircdt,idemptobandum  eft ,  vt  nonmod^  tur/.  adti.j.  SMe£mf»\t.irtfr.dtMtqutr.  rtrdmimd^ 

petiKientioncmiii^cBfis£frwHepolEt,^etiam  firumx6.  S.fi^»mi^fupr.tdltg.  AijMtU  qmdlnm 

per  adHonemeiezzquicatc  J.mdain  quxnecpea:-  i^.itffrMdondt.  Prxdoms  a!ia  ratio  ift  dcquoin  dJL 

torideneg^uc  L  ffti^6.  S  ftdfi  qukpwr»  dttufft,  6fvfillif.pd&fiquu.  non  eaiin  donandi  animuiB 
ftfi.  hadenus  &Item  vtei  peimitcrinit  unelefione  ' Ji^efe^rideiipoteft  qoi  i  concrario  habec  depae. 

prioris  ftacus  lei eos  tiimptus  quos fcccric  aufcrre  dandi.Sed tamennec  ille  ii  clions  condicioam/Bfle. 

l.demnm  5.C.i«rdviiMfo.Acque  iu  Marcinus  &  Azo  debet,quim  boncfidcipoftciTor,  vratS^ionemsiC 

iani  olim  ctcdidcrunt  legem  hancnonnifide  An-  quam  haberedebeatadruiTi|>tusrepccc  ^os,  qoaa 

dotuieloqniexaBqaicafrttanieBoontradioendiim.  necbonzfidci poftcn'on  jccommoiiamus. vcco» 

efT-t^  icm  cirorcm  ctiam  cxiecentioribiismodcr-  ftatcxhacltgc&i/./i/  hociutinww  §   S-d  ircliorii 

nu  Pjiiincnlis  ,  &  aiij  noanillU  paium  perir^  Sc  camcn  quammalzHdci  pulh  iFor  lta<tU-nus  iaiccvt 

«»>n:ra  hanc lcgcmfecacifunt.  Dbc-  Qni  in  ahena  habeat reccntionem  i/./.^/4k^, id^ueexaiqattaieic 

afcazd  ficauit   uaii' rti.imcfTe  cxi'fin).ib  i;[hoc  c  bcnignitatc, fcd  cui  ciufAm  dcr  nun  rjm  pr^doniif 

aimeftb  'nxhdci  noll  iTjrcincilcJnun  cuanimo  fauor,quiccrce nuiius  cllc poccft,quioi pdiumpe- 

cdificat.vtalium  fibi  obliget,cibn  tem  fuaii>  fe  ge-  dtoiisqiit  exaliena  ia&uralocupletaiff^l^deqin»' 

reic  ...bjtrciui  ,  i.icoqiic  ncc  aifkionctn  vllam  libi  tamen  vi Je  f]UT  rcripfi  lacius  id  ^B*l,fklU  & *d 

ocquiric .  lcd  lanciim  rcccncionem  L m bHUiduuim  LuifuHdt^i.fupr.dertt  vitidit*t.&Ubr»t.CtmBUtf»\4r 

9j^.S.ifitfr.CmiiiimMidlfiquietkmHJt»i^  Op-  mCiliBdiitttTsrfrMgmtiiUJmL  . 
poiicalalicet  doU  naU  euefKioiie  t  fMteriJ^. 

)4.  Idem  hbro^o.Digeftonim. 


.V 


IS,cui  hercHitas  toca  pcr  ftdeicommifltim  relida  eft,  &  praeteieafundus  ^iidft* 
ccm  dcdiflet  heredi ,  &  heres  furpedam  heiediratem  dizem » &  eam  ex Ttck' 
beiliano  rcfticueric:  caufam  dandae  j^ecunia:  noa  habet.  &ideo  quodeQnomii 
nei<luafiiinpIeiHfe  condidonis  gtatia  dedef it>condidlione  lepeter.  ^ 

j^*V.  date,5cfundumhaberemaluiflct?NccquodhciBi 

fgtttittiiiinftMUlt  }4»  liiipedani  licreditaicm  dixerit,camque  ex  Pega^ 

noinuirusadirc  &  rcftituerccoadus  fueritjadrciu 

^AT.l>va.  Qiiod  condicionis  iirp^endc  caaPa  faccre  videcur  ,cum  earcs  c.-iuiam  rcUitucndzhe» 

dMur^^iiii^  >B*gi*  ex  volui  uce  eius  qui  dac ,  quam  reditads  affioece  dantaxa^vidcacur ,  tc  p^nde  er 

ex  mcnce  5^'  nid  cio  tcftancis  aut  iure  tcftamenn  Trcbelliano  rot.i  rcilituacurhcredicas,adirponto 

intelhgatuc  ifiquii fuk  ionduitnt  i.i>ifr  fi qum  adita  &  cefticuta  fuilfcc,  non  eciam  caulam przfta- 

m^-t*uf trfiumJ.Mmdmff.4ttmii^&iim9uflr.LiHtir  donis  fandi >  qui  cum  heredicace uihil oonimiiA'. 

incnin^^.dc  fiint.tauf.dQHdt.mxmcn  nonGnccaufa  habct ,  nccenimaut  hcrcditasanr  heredicatispacs 

dacitt  ,  cuiu  impiendo:  condicionu  cau{a  decuc.  vUaiiifundoaliavc  te  quahbcc  nngiilan  conhftb* 

Priascnimeft,vtcondidoimpleainr,qaimvtquis  teintclligitur  /.  quuumii  t^.infr.fiquii  omf.tMuf^mfli 

habciL  p  )lTit,&  confcqui  cjuodlubca  conJicionc  fitm.  cumquc  voluntas  eciam  coadta /ic  volimca^ 

fibi  relidum  eft  IfdHd^^.Sfifub  (tttduttaiud  stmtuf-  quid  oblecio  potcft  incereile  vtnim  coadas  heleti; 

c0;//H/fln»Tr«MIUMWHt,  Ergoftmeldatnmcondtci  an({>ontehereditatemadieric«f];./^iMii/iirai.^.vl[W 

pofteii  non  poccfl.ncmpc  li  caufa  fccuu,  & condi-  fupr. Qutd  mtt, uuf.  l fip4tre  cigtnte  xiJnfr. dtrit.mf^ 

ctoimpletalit.Acqui  ioptopoiia^de,cilmisciu  Scd  ncque  coa^o  aliud  aufcne  hetedi  poiie(^ 

tdta  heredicas  per  fideicommiifiim  relida eft 8c  quam  quod exiudicio  dcfimtt habuit,  &  iure 

pnKCfea fundusfi  decem  heredi  dederir ,  condi-  ixamenri  .*in quo numcro non  fimc eaquaecoiilp^ 

cioncm  imp)cuit&  decem  dedit,  obligauit  (ibi  he<  donis  tantiim  implendjr  gratia,  ac proinde  mo^tis 

Kedcm,vcfundum  quoquedarec.  Ergocondiccre  caufapodijs  capiuncuci/./.AfMiiK&ahisrupradi- 

J|uafitndebita  deccm  qux  dedii , non poteft,  poe-  €ti$.  Dtc.  Quilquis  hcredicaccm  fufpct^am  did^ 

crtim  li  non  modo  hctcditatem  ,  redfijndumcc-  e4mquecx  I^cgahano  coadlasadir&:  reftituic,inee 

iamhabcac  cumhercdicacc:dcniquc  ad  impcdicn-  caufa  fe  confticuic,vcnequccommodum  ncqueiq^ 

dam oondtAionem (iifficic  hercdem  habcre,  hzc .  commodumvUttmexeaneredirate,aatobeaa£llh9^ 

deccm  cxfideicommi(Tarij,q  li  dcdit ,  volunratcs.  rcditatis  adiiionem  rarincre  dcbeac  ,&ex  eias  te- 

Quidcpim  cogcbaccuindcccmdate,iIaeavluo  iiacous  voliinute,  cuiusitiptcnuspccces dcftituiB 

'         ^  -  ■»    .         5       ■  qaamo» 
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mtjfim &pa^.trfr.Mlsc.TMifA,  coliudeeo«^uoJ  unptcndx  condicio^lff^jdA  dtr 


i.lliialll^Pae  eo  hcredeqiu  c(^tu;fterik  1kni,lB A>ad  conieq uc i  d n m  Iegacum,^AikM»k 
l^iUfrddKli^tetuereexc^^^  tteftcestcftacori  .i.  &lfumeft,qal<(ilep(i-i 

tit1mno,ac  prr*? rea*lpfuhi  quoque  fan((am  fob  ea  tat  folutioncm  illam  uihcrc  fecum  fmm  execttli»» 
<rootiicionc,h  hiieitorahMiiarius  ei  decem  daret.  neiniproiure,qualihoc  c»la  r\ihilimpediat,qtto- 
•<j^»dim  {idflArhus  cdiftum  Ulum  exPegaiiano  minusdominiumi«ilfe|^4Tstransferatut  rpfi»iK%^ 
&ad!rc  hcicditatcm  Sc  tcftrnicrc.non  pomtt  fitn-  rcda  viain  legiranum  Ei  namqac  qui  hcredita- 
^umiilBm^licitcxcracauiam  hcrcdita  Js  confl  ru-  tem  vcllegatutnitaaccepit»  fi  decent  dcderit ,  n«« 
;!^1fin  retiftne ,  iicc  0deicomi&iirario  rcftitatk»-  ^oe  het«dMas,ne<}ue Jeganmi  aUierACquiri  potafl^ 
Wm  cins  denegare,ramctfidercfii  illacondicionis    qium  fi  poft  impl  t.im  co  dicionrm  id  cgcntlcri- 

pcushcrcs  veUegauruspecquod  hercditasai de- 
gacum  at^tnrinir,  id  eft.        fi  beted  ntem  vd 

l(gniim  ngu'ucrit/.<'i/l«  i{.»r/r  itCftiu.C  iumi^L 
nen-pe  quia  cottdkionjs  im^  lcmentum  dclatio* 
Itetk^liintataiiiCTiwittris  Ttllegauind.  cit,  vr  po» 
^acm  dandi ca  dcccm  ncqne  hcces cednendi,cj|m  ilea  ac(.]uiri  yoCRtlsULitsi  -t  de rtrb.fynip  non  ctia^t 
nlillo  condifcionis  jmplemento  ih  eam  cem  optl«  acqDifitioncin.NeqUefimilc  eftquodaftlr  Barto- 
fucritiVtisfiiP.dus  fideicommitTaridacqtiircretur.  fusdcco.qui  ftiluitindcbitum  ,qui!icitnlio  ol-> 
Prbindc  quod  condicionis  implehdxcaufaherrdi  uat,>t  ipfaloloitonc  iibetetur,non  idc6 tamcn  in- 
3itan>c{l  a  fideicomm;flarioptT  indcbiti  cpndi-  quit ,  folucrc  diciturobtsWfam  def"u'uro  ,  fcd  ob 
'^hetn  crpc(ctur,vchfclul!anus  concI:<d  t.lndc-  caufam  dcpr.Ttcri:o,  iMMiraro  liberauo  ftatimfiC 
'  lU3in,no(lob  canfam  dati  cmU  nun  fccuta,  ipfoiurc  confequiturfl%tiMMMIi>lMn  6riHlulft|» 
putant  ,  quiaco.i(ftio  facit  indcbifnm    fimcftcauf  m  proximattl  folutionis  ind'b'ti  fa- 


impkndx  aLuilifideicottumiiario  uon  accepilTct: 
adcV  Scii^%id  ^^ilritfliil  (tx  tk  lieMnre 

qnaindcrcIirjil'r,vo!uirtciit;qurrc  din.l  ppdtreri 
i^pjgortrff^^atuitniJtt»  Cqnlcquen^igitur 


a^od  &ntca  fikdcbituin>ncc  dici  poteft  caullim 
mrdtfitm  nbn  circ,  cAm  hetes'ftmdiim  tHididerit,de 
io"Occ  du!  i.atiir  quin  pcncsfidcicommifTariuni 
K  ^«'bcat^  fed  untuma«  fideicommilfiirio' 
tcndiun  fir,  vt  pecunitm  ^tiaro  H  dbtididb- 
""[hdxca  ifad^fl  rnr  ,  aufciat.  Ncquc  b- 
iTif^C^ood  caqtic  condicionis  impicnci.c  cauia 
diiit^,non  dantuitonquam  debita ,  (cd  pottnsek 


ciendaceflc  hberationera.  Etiiciiiinijii^laitiuindfr» 
bitnm  ficnc  &  debitum  ei  ibenre  *  tr  Kberattet  ife^ 

itur.caufa  tamcn  proxima  folucndinon  aliaefti' 
I  qnia  debetur,aut  dcbcn  exillimfcut  td  qnod 
nr;lfbl^talri6«atem  fperatur  unqttaro  cectiftl-' 
mus  &  indubitanu  c(fc£his  (biutionis.  Im6  vcti^ 
cum  roluicutindeb((uin,ouilap)Meft  fequihbera* 
tfo.xjofarnreobhgatio  vtta  pneceffit,    tamcn  non 


dait^*volantatetVt  ihpra  dtximus  cx  /  ft  qukfiAuH.  drfuir  caufa  fuluetidi.opinio  (cilicet  debiti,qu«  eS 

iiMve^.i^fr  fqniffirff.iU^uftm.  Debcntur enttn  poftlitdtofalfaref^rion-.idcoquenfmitumfialiuii 

/inoiipiiciscblccnricaitficiu^.vtBartolusioqui—  nihii  impediat  tndebiti  condi&ionem  ind  icit  k 

lUii^jft^uis  IiKitoalilaiidd  Woftqiiitvebr,:iut  dam-  ciimw  )i.$.m«ficr/t(|^r.l>enique  libcratio  cauia  (ina- 

mimctiitnc,q''odal[tcrnon  potcft  ,  cjuainnim  liseft  folutionis  ,fcd  non  efficicns  aur  impuliittat 

ptBatcondicioiicm  ar^l.fi ntn forttm  ifi.t)  fiquiifjsh  qualcmcflc  oportcccaiTi  c^uar  condictioncminda» 

2^^itbi»fti^yS7r.it^r^.Nccpro6odtflindtionein  cit  Hue  ptcieritum  ccmpusce/ipiciatfiiiefiiinniinj 

Btotfii.an  condicionisimplcndr  cmri  dcrur.ili-  N,ini  quzdiftin^oponitur  in  /.  tUnm^t.itsfr.  hoc 

qiifilrbtiu(amdc  fuiuro,.in  obc.iuram  dc  prxcc-  ftr.aliopectinct»  Vtibidifie9i)|f  (kadtil/bii^ 

nti>£lE|cati  vc  isiq[uidAf»con(cqi)atur  aliqiiid  fado  ctirri.  Debiftt  igftar Diiidiltt^-aieeft  dfitthga^' 

h6inihfki,aji-^o  i,  {oiurcabfquciadlo  hominis  rc  dumcflc  ,an  idpraprci  quod  implcndarcondicio-» 

jpfit cjjfc^B^lftti riaiip ttaitf fttc hoct>Qfte-  ms  csufa  datum  aliqi!idhiit<tdeii|(9deben£id^ 

riore  biAi  vidxMftmmW^  cim  qui  di-dit,vt  m  rpeciiiii^fl»jr^iy|)ipf jft ' 

tcritb,vclur,fnquit,  fi  condicioBiliropIcndzcaufa  cn^itiiH.canfdst.  an  fadocius  qui  accfcpit  vrin  haC 

dciur aliquid  ad  libcnatcm        ielt^  pur^fue-  1.  gc.  Priorccafu  non  pOteft  locus  eilc  condidiont 

tat ,  conKquendam ,  aot  ad  ^^EMti(|^dat)n  Icga-  indebiti ,  qUisr  hoit  deoift  dle  in  potjcftate  eius  qu|, 

put4^relidumqitando  lcgataettldk  teiliixi^iit,  dedic,vtfjictatindcbtrum,(}uoau  vellbtipfe/maneti 

ct!ii:sdoniiniumip/oiuic&:  !c£tavia  tfinfir^pbf-  rcrdcbitum.  QucmadmoH^  fiqaiVlttfolenda» 

^cin  kgAtaiiiTm  :  vcllcbcaulam  dc  przteriro  da-  condicionis  caui.i  deccm  dederit  ,vt  hereailicetlk 

''"^  fic  1  undici'.)ni$  iinplcnd<r  (;ratia,ct>odidiioin'-  fibi  ca  condicionc  dclatam  adire  vellcgaiurriliioyiy 

biiilocun'  h.ib:  ..t,  livnoi  b  caufam  defuturo  fcqniponct,  mox  poftquim  dcciir,  hcreditarcti^ 

di^o  dctnr  ob  ccitiatn  d.^ti  caufa  non  fecuca  ipic vci lcgatUm rcpudi<^iie(it  >  impieta  /tquidetnf 

^^|Lt.$  .'fifnnn^^.de  uudtil.cMuf  dit.  (^<c/bijtidoe-  condidohe  tn  h^dtmtS^f^  )iot^fttKe  erat ,  n 

Vnim  ficri  pot- (1.  vtquod  implcndx  condicionis  hcrcditarcmagnofccre»;|^rIe^tum,ptoindefire- 

^.datur,nan  deiui  obcauramdcfutuco;Qoan-  pudiaremalucrit^  con<^dbieqaidempotedt,ie<l 
jh»ernttfetqi)*pofttmplcramtmdidotte(xi  ■  cimdiftioM^(^!#to(aihd«ticfttifanodfec^ 

iebitur.trahaticcum  fuamcxccntioncm,h6ci-  fucratc/atapecunia,vthtrcd:tas  vclJegicum  acqiii» 

nfu.n  tameii  nunquadk  nifi  ez  poftfatflo  ficrr  pd-  roetur.ietnoii  t^^i;^  acquiiitto  ff qiti  ooUa  cft,no^ 

tefticum  ipCuii  CDndiQd^mfttasimplcrifcm  <iAi^^Bdim^ 


^^fte(lt»antequainiltt<ljKuo]^«xeretevircs  fuas 
""^    v«Videre  cft  in  exemplo  illo ,  qnod  adfert 


iB^E^^  pcts^iiiam  dedh,  accidttit  >  ne  pecunta  ch; 
miiit^dcWaebam  hoditriS^r,^^^ 

)lus  de  hbcitatc  pure  data  ,  nec  cnim  poceft  tnutilitetdatafit  pecuhtn^^u^dationeefttfdQliir 

tas  illa  ^Ojf^lineiC  ,  "ifi  condidone  demum  eft,vtdelftfiffiihitlMrne4fHji^l^^  cuiusre^ 

tmplet J  ,  non  magis  quani  fi  faLlum  hominis  aU-  nudiadoalioqni  nec  /ccjui  pomiflcr,  ctifi^^ri^d^ 

>diAe»%B?QliM9Si»ffifituJf»  obracioocmccne-  ]^autquid  e&-<*P9'^^*''i^^'^.'^^P('^'^^  " 
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$i6itiiltt  dt  ficctf.  tdiS.  Pmis  antcm  condicto  im*  deicommi(Tario,  vc  is  quoquc  funciui  refiitacKnu;^ 

ilcri dcbear,  quamcxcondicionali dKpodrionc  quianuilum >vtdiximus,commoduniexaditiODe 

jqtnd  deferarur  d.§.fif»h(iOH^attit&l,ctiat  ditm  coadiarennredebecCommodumaureme{l,not(  ' 

ai;.(/rm4./^'xf/(  Atpolkeriorecaru  cilrofa<5locius  minasiiquodimplendx  condicionisgraria  ditniQ' , 

qui  pccuniam  acccpic,indcbira  fir  pecunia  qux  rc-  eft,  perraiccarurciretinere ,  qudm  fi  fundum  ipluni 

•ueraraicdebita,  nihilcaufxefl  ,  curaliaquxracur  hetediuctum,IicccfundusipIetanquamcxIcguo 

.condidio,  quam  indebiti  adrepcrcndumid  quod  capiatur,pccuniaautemnon  Ta(\  mortis  ciufai.^.. 

vcrcfuir  indcbiium.  Eiulquc  rci  e^emplum  ele.  fi^ukvM&LUnttr  timtki%Mm«rtjuuf.dgnMt.  Difi. 

ganscft in  rpcdehuiuslcgis.inqua iscui  tota  be-  ficilior  ubic(itiocllqu.r  hccx/.  qtaiurtdt^4,%,tim 

reditas  rellitura  fuit ,  5c  ptartcrca  legitus  fundus  li  btttdttM  vtrffcd!umfu(pc(Um  irfr.itttnd.  &  itmmjlr^'- 

<iecein hcrcdidcdi{Icr,daris dcccm  ^  acceptofua>  vbi dilcrcc  Pauius  laibit  ii  rait>c^m  hcrcditaaia 

donihilominusdcccm  condicer c potcft,  tanquam  hercsdixcric,i^.-idicric.& refliriiem,  dubicart^«'^  • 

fadla  indebica  ex  voluncJtc  Sc  (idto  hcredis,  qui  dcin  an  ci  aiifercndum  tlccx  cau^a  fidciconiBii^ 

pollacccpta  dcccm  fu^ctfbm hcrcdiratem  dixit,  cci:iinidqu;>d  implcndz  caufa  Iictcdi  dataniefi^' 

nccniii  coai5l;uscamrenituiL,atque  itaindignum  fcd  benigniuselli:  in  hoc  cafunihil  ei  auferti.  Qu^ 

fefccit,  quiob  cam  hcrcditaiis  adicioncm  quic-  verba  plcrodjuc  luoucrunc.vt  diccrcnc  luiianilcn»,; 

quamrccincter,idcft,nc  quidcni  pecantam  condi-  tcnci.mi,quj:  iii  hacicgc  cxrar,  rcfcrcndam  cflc  jj'- 

ciunis  implendx  gracia  daum,quia  necfundum  H-  iuris  ri(;urcm,  Paolt  vei6  ad  acquiratcm  Sc  bcnigni* 

4eicommii{ariu  Ic^acumrerincrepoiIcr,quamuis  tate.  Qiiod  lanc  eilecprobabiicliatiud  mclittsdi- 

cxtra  fidcicotnmil]icauljinccnftiiucum,ciim  non  ci  niliii  poflcc.  MjIo  tanienaliam  fequi  incerprcta* 

icominus  vciumfu,  cflc  illum  hcccditanum,nec  a-  tionem  Acciiill)&  Barcoli.dillingucnrium ,  aniofT 

liu  iure  adheredem  pcrueiiille ,  quain  quud  is  he>  plcndz  condicionis  caufadaium  fic  aiiqaid  here^ 

rrdicaccm  adictic :  quandoquidcm  aditioilla  cua»  di  afidcicommili'aTfo,anabalin  excranco,  vtfiaftv 

^ainomnibus  iisquxadcommodum  aucincom-  dcicommilfano  d.inda  fit  ipfi  contra  hercdeai^.' 

modum  hcredisfpcdanr,pro  non  aditione  habea-  condidio ,  vc  qui  pcriculu  (uo  adiriiu/ln  herecJicH- 

tur,vtd:ximui  cxd.Litd  ttmtn  17.  ^.^ifujptHtmtd  cem  «onineconimodum,  qu.>dpi-oprcrad:noncia  • 

^C.Trfiril/.Idcoqucnimirumhoccalii  rcrticuiturhc-  hcrcs  habuic  confcqiiacur ,  fi  aurcio  ab  cxtranco,- 

tcuicosex^^ebclJiano  ,  vt  luiianus hic  loquitur,  neqneisquiticdic,ncquefidcicommi(niriaspo^c 

quia  rcfiituiiur  iota-5c  ficuti  rcflator  voluic  S.fti  cond!ccre,nooi$qui  dtdir^quiafundampropecu- 

quttlHfiit.dtjiitK.  bertdit.  Nam  cww  rcftituitur  rc-  nia  habet ,  qucm  non  habcret  fi  pccuniim condi-. 

icntaquarca,tcfticuicurcxPegaliano.quod  Accur-  cionisimplendxcauianondcdiil«r»  Nonitem&* 

jlusnollcrnnn  intcllcxitponcns  rogatum  cllchc-  deicorntuiilarius,  qiiia  liccc  hcredcm  adire cocgC" 

rcdem  dcreftitucnda  hrtcditaccpoltcancumtcm-  rit,adicacamcn{cni«l  hcicdicatc  cciam  iuiTu  pnrto- 

pu5,vtmedioicroporc cotfiuChispcrciperepocuc-  tistoca  dcfundi  voIunrairataconlUtuitur</.  , 

cit ,  quotpollint  1  ufficere  ad  quvtam  ,  dc  quo  ta-  trtnt  41  ^.quifiditcom/niftrH  infr.4d  SCTrtbei. ticcnu^ 

mciffKCfcgitiuitluljanus.ltaquemiTorrancoperc  nus  ad  lcgarariorutn  ,qitam  adiplio$fideicommi(r 

Apcurfiu  &  noftros  laborate  an  fundus  in  hac  fpc-  (ari;  vriliraccm.  Jcaquc  non  cii  cui  fidcicummifli; 

cie  fidcicommiiraciulcgarushcreditariu5fuerit,an  riushcrcdiauferrevelirprcuhiam  ,quamab  extn 

liecedit,  fed  illud  magis  quod ponunc  fiiiJlc  pro-  nco  accepic.vc  darcr  ciiundum, ficuunecfnadm 

priumhcrrdis,nccoblteur,inquiunr,vcrbaillahu-  ipfi  cxtrancoaufcrrc  potcll,nec  conqucncut  h 

Uislegis  ftff-i  btreditM.  Vode  ncc  pudet  quoidam  a-  rcdi  pccuniam  cxriancusdcdctif.quaro  alij  cond 

pud  Accurfium  delccc  didionem ta/i».  Qnafi  non  cionuimplcndx  caula  daic  non  poruic  d.!f.tuHfiip 

polfittota  hcrecUta5reltituiprxceptocamen& rc-  rtditM.  Quainuis  indignus  fit  hctcs  qui  coa<£bl^ 

tcnto  aliquo  fiindo hetcditario,  contraquim fcti-  adiit,  cuipcnnitti  dcbcac  hanc  pccuniam  rctincciv' 

ptum  fit in  ^  Jiquit  fns Influ.  di fidtit.btrti.  Scdncc  fi  lumnio  lurc cum  co agacur , quandocmidcm nec 

defunc,quiponanrfuodumhunc  ad  hdciconnnii-  eamhodic  habcrct.fi non  adiiflcr,nUi  cumiajpiuu. 

latium  non  perucnifle,exiftiroanrcsficri  nonpolPe,  arbicrio  &potcft.iccccftaiorpofinc ,  vc  nonadiret» 

^tfi  pcrucnetit  pcrmittcndum  fit  fidcicomnulTa-  qucmadmoduni  in  /.  dtl>ittr^<),  ad fii:tm  prittcifi]  «4 

riorcpeterc  p^cuniam  quam  implendx  condicio-  SC.TrtbtB.  Scd  xquius  rameii  cft&:  bcnignius  nihil 

■tscauradedittnccanimaduerrenceshcrcdemqui  huc  cafu  aulcrcndum  hcredi  ,  ncc  dcbcrc  fidci- 

Cog«ijte-fideicommiirjrio  inuitus  .idiic  non  polPe  cummillarium  ci  inuidcrc,  quod  ncquccx  here^ 

fiindiJtnrccinerc.quo  reicnco  vel  prxccpco  iulfusc-  dirarc ,  ncque  ex  iudiao  rcftaroris ,  nequc  ex  pecn- 

sathcrcdltatcm  totam  rcfticucrc, ncc proindc  pc-  nia ,  vil6vc  alio  fidcicununillatij  incommodohe^ 

eiiniam  condidonis  implcndae  caufa  dacam  a  fi-  les  habeat. 


<  jj.IoEMlibtoqiiadragenfimoquintoDigcftutum. 

Viobrem  non  defcnfam  foluit,  quamuis  poftea  dcfcnderc  paratus  c; 
non  rcpetct,quod  folucrit. 


t 

?■ 

cx  claufulaob  rem  non  dcfcnfiim  adhuc  dcfcndi  i 


AdL^wiebrem^^.  quis  potcft,  &  purgari  moraqme  in  drfendendo; 

admirta  cft  d^.  l.  j.  f .  vUim.  l.  ttfipcji  trcs  S.fopri 
RAT.DVa^Qbreronondefcnlamnoncommit-    quiicdittim.  Ergoquodexea  caula  quafi  cxcom-^ 
titur  ftipulatio  iudicacum  folui.quandiu  poteftexi-    mifla  iam  ftipulacione  folutum  eft  ,  condicipo-' 
^ereaaidefi:ndat/.3.^./)mNi/.i«>r^./.iB^4ritm6.ifl/.    tcft  ,  cxrmplo  ciusquod  folucum  fuir  ab  eo-^ni 
^ft<y./iiiii.AtquiCCiainpofteaquamUsconteftacacft    tunis  ciat  cxceprionc  pcrpctua  U^.  qui  txuptuwcm 
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^  M  CONB.  rHO&f|ITJ  LIB.  XU  Tlt.  ^Fl  ^ 

40.fe^^.  N^ni  nec  dubitandiim  cft  qiitn  Mcc-  Hucramfnnonhabet,(Icut&]ongdi^iaBlfiltnel^* 
jp^OIQiV  habcjac^quilfijius  ex  ftipuiauonc  iudica-    purgari  moram  poflc, aliud  vcro  purgirfjim  iara  ef-- 
M^^SJiii  oh  tefm  non  defeiifaim  contwehitt^i  poft   ic  qUiareinmpurgari  adhucpotclt ,  ccrtc  iam  put- 

*l|ppte^mod6pujPBCmoram,6:paratiu  Cn  k  dc-  gatanoneft.EtpTacctvaldc.qaodhicadditBarto* 

JenJcrc d  iMfiftfttrts.  Dec.  Purgari  quidcm  poteft  ius,  moram  qu{ tranftulitpcriculum  in  debitcrcmk 

ipora,fcd  le  'mtegudlafiptfttruLfiitd  qik  135.$^^«-  aut  acdicorem  ,  noft  co  nvinus  i»unc  ipfum  cffe- 

*%i»fi»  infi:  denrb.eUig.  AtqairesnoneftintegM«  iftDnilubeie>qiiodpni^didhocpoflic,quiace«' 

Cliitiaucfolmio  iam  fadaautcondcmnatio  fccura  /DtUuict  mora,q!:andii?purgatanoncftcx/.  j^wimw 

C&t.iMiMtm  ^  tnfi.ludtd^i.  Sera  igitur  moiarput-  Ii6.mf.n.  C.dtftittufiqui  dutm  72.  inptitntf.^k^iM 

'  ga^b  Hlt  pdftfiiAtnmiSoneni  adindQcendam  fAut.  Quando  autcm&  quandu)  piirgari  poffit,s^ 

■  ct^i&ionem.Ncqae  venim  cft  cxcrption  cm  ali-  lia  qiixftio  cft ,  qua:  rrailari  folct  a  J  /.  infuUm  84.  (fl 

qdaihfci  Competer(^q^aimoi»mcontraxit,ni(t  ex  rerb.eblig.  Planc  poft  fa^^lam  cxcc^miooeinltue  ab 

^ub>ai|aieift6ilto^M<ii(!B     d.Uttfi.Pr6inli»ii  homine^ycin  rpedehatoslegtt,  ilt^e^ll^ 

afttAfb!ucrir,fatcndiraidifaftamc(n:fcf(utioncm  dummodo  ipfo  iuicvr  :.LMithicBartoIus,nccvlTo 

'cp  temporc  quo  ezc^|>tionem  ntUlam  adiiuc  ha-  fac^ohominis  czpet^Uto,vixcft  vtpnrg»tibni  mo« 

*|}^att>)i^ttffolait,&corni^eqaencernbltam con^  jne locus  altquis  relinqaacut.  Tuncehin»  iamre^' 

dbtonilocom  c(Ic:aliud  cnim  cft.vt bcnc  notat  Bar-  cft  in  tcrmino,vt  loqauntur phiJofophi,  necvaiia* 

tolus,  etceptiuncm  aliquam  iuberc ,  aliud  vcro  a-  tionem  vUamiecipeil^AinplilispotGuJ^irait l$>d$^ 

li^tum1iabaepoirc:namquipoteft  habcrc,ad.  Iffgt.i.  ^  V.  ^ 

SEruus  cuiurdam ,  infcientc  domino  ,  magidem  commodauit.  is ,  cui com* 
modaucnt ,  pignori  cam  poruit ,  2>c  fugit.  qui  acccpit ,  non  alitcr  fc  redditu- 
rumaicbat,quam  (i  pccuniam  acccpifFct.  acccpita  icruulo:  &  reddidit  magi- 
dcm.Qua.'ritum  ell,an  pccunia ab  co  repeti poflit.  Rcfpondit ,  fi  is ,  qui pigno- 
xi ii^ccpifTct magidcm,alicnam fciflct  apud  fc  pignori dcponi,i:urti cum  fc obli-' 
gafleJdcoque fi pecuniam afcruulo acccpifTct  rcdimendi furti  cau(a,  poflcrej 
pcd.fcidfi  ncfciflctalicnumapudfcdcponi,noncflefurcm.  Itcm fipecuniae- 
iusnomincj^  a^uo  pi^nus  acccperat^a  feiup  exfblutaeflec :  nonpoflcab  eo> 
repeti.     "  "^'  ^*'  :y  *  ^  ^  *  *  ;^'.,:-  *' 

Jl4l^$frmmnfiMftiMm^6».     •       ,  j  tii  accepciit  [aiiudenitncft  iipccuni.ifolucaiice^ 
' '     i*  '  "  '     ;  '"'*fusnominc,quipignu$deder«,vc  fcriptumefthl 

►^.nvB.Pignasalicnzrci  non  v:Ict/.i  crfof,  fine  huiuslegis  ,  cum  15  vcrc  pccur.iam  dcbuerit, 

<     IptfSJi*^  rtt^igKsr  dMtfitLj^afmmadimif.  ^.^  qittd  nem|)9 fi bona 6dc  cnrlumpta  fic ,  naincxtancem 

•     ^dlvT^r.defigntr.  quampis*ucn»Ici vefaditio va-  vindicaredoininusponcc,  nncqucexeiiUvobn- 

filAfLmiti^i»Mt iS. dtcvntr.  mipt.  nempc  qaii  pcr  tatcfoliK.'icnic,nequcistatumhabui(Iec,vcben2 

TendTtuat^emnihil «ltii4  ii8^|i!^|\^Ma^jitor  ad  hi:  nocac  Accurfius  ]  dubicandum  non  eft ,  qma 

rcm  nadcndam  obiifle^vuftjlglw^^  non  modt^  indebitam  pecuniam.<,vfed  eciatn  &sft 

^r,jperdanonem«mf>1gm^p^^ipw^  caufa  acc:pcrir.quamuis  nonturptttip,  ^iiidl^Si 

ttir  pignoriaffici.itur.-quoJceroftalio  qiiimdomi-  rac  Accurlms,  niliil  enim  curpirer  facit,qui  pecu- 

ftoipfo  camobligantc  ficri  nuUt^Qdtjpotcft.  Eft  ninni  qu.im  faii  mutuam  dcdic ,  rccipic .  iiccc  ipfe 

'^^iro^igApris  obligario  vinculom^ll&iipn  per»  fu::o  ic  obftrinxerit  ncm  mociiam  dando  pecu- 

fonilc  l.ftgnofu  17  jnfr.dtpignef.l.pigM0n^TCiiti^^  ni.imXcdaiicnam  rerp  fcicntcr  pignori  accipicn  Jc* 

00  fi  is  qui  rcm  alicnam  fiuc  fciens « Hll^fgiicicans  longc  dxuctia  caufa  cft  ciuspccpnix  1  quam  4 

•^gnori  accepir,pecuniamacccpcrirabaUo,<}t]am  fugtiiuomeoaccepif.neeinnindicaret.  HiediB|V 

-.  ibeoip^bquipignusdedit.aur  cuius  voluntacc  ca  ntin  fohuTi  fiircft,fL"d  criam  quafi  fur,5c  furtiuqpe- 

?notis  dacio  fadaeft*  dicendum  cft  indebicam  ctuiizpacitur condidioncm l.j^.f. vlt.fupr.Ta.pnxi 

c  pecunnro  ,  quaecunque  co  tiomine  daneft,  Si  ver6  tsqui  alienam  cem  pignori  accepirialienam 

K>quc  perindebici  conHidinncm  rcpcci  pelle,  ignoraaitlicutifurtumnonadmittit,itancquepro- 

c  adhioendam  diftin^onem  cftc  ,  qudm  hfc  hibendus  eft  cius  peicunix  quam  routaam  dcdic 

lulus  adhibet,anafiauun lem apudfe  pignori  do-  folutionem  boria  mle redpcre ,  qiiia  &  bona  fide 

jni  fciueric  is  ,quipeciUliamciedtdit,anigo|iit»-  pignusacccpcrat.nccfurti  rcdimcndi,fedpignoris 

tiecit.  Non  cnim  ignoraritia  accipientis  facere  po-  tantiim  luendi  caufa  pccunia  hoc  cafu  data  videcl 

"jVtconiagisvalcatpignusrci.iIienx.DEC.Mul-'  poteft  ,  quamuisnonpotucrit  inuitodominopi- 

i(e^xtantsqairemauenampignoriacccpit,a-  gnus  rctincrc  quoufquc  reddica  cflet  peainia  ,  fi 

ameam  fciucrir,'^n  if;norai:etir.Si  rciu^cfnrti  fc  non  vltro  reddiia  fuillct  l.i.Cdtftirt.Sic  cnim  acci- 

luichocipfoquocircmalienaminuito^dcft,  picndumcft  invff^fc.  S^dfintfoffet  4lmum  *pud  fii 

,Si  ignoribtedomihb  codtieAauit  l.4iiKjAi  ilfeMtMfl^jStrikCond^^ 

dtfurt.  Ecconfcqucntcrfipoftcapccuniam  non habcbic.Dc  magidc aiiusn^aMflgftr"  "^^^ 

i  wa  £igtprid8<kKH|fi«u  icdtmcndi ga-  fiiaYidcaj 

^/■t^V''    ■  ■      ■  • 
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gnoranjemiti./L/!f«  wi.Nam  fi  quuprudenj  &fcic« 
tcmruam  cmeritsCoDucntumq',ciu$prcciiim(blue< 
nr,procuIclubio  n6rcpctcc,quiadonanc  idvidctur, 
ex  rc|;ula/.(«i«K />rrtrr«r/m  ^^.&l.ionAn'ii.iert^,mr. 
licccea  mcnce  roluerit  quali  poAca  rcpecituius  U 
qutdquiifiitfis  •^o.itif.boc  ri/.Oi(hndio  igitur  nece/TL 
ria  eft  cx  parte  cmptoris  qui  rera  fuam  cmic  &pte- 
ciumfoluit,fdcn$cmcrit,in  igiiorans,  vtpriore  ca- 
fu  ceilet  repcticio,poftcriore  non  itcm  d.l.fiura.ht 
cx  partc  vcndicoris  nuUa  adhibcnda  dillincSbo  eft, 
qui^  fi  uc  fciucrit  vcnditor.fiue  ignoraucric  rem  efle 
empcoris,non  tenct  concradtas,  ncc  vilam  caulam 
habcc  retincndi  preci)  quod  omni  iurc  indcbitain 
acccpic.nili,  vt  diximus,  emptor  fciens  indcbitum 
folucrit.Addcnda&  aliacxcepcioell,  niH  quistca 
fuam  cmeric  fub  condicione,qu6d  forcc  fperaretv 
ciu5  effc  dcfinerc.Tuiic  cnim  cmptio  rcifii^  valetl 
txuiimo  6i.de  itntr.tmpt.  iicuc  &  ftipuiaxioi.«xi/2fl 


jy.  IVL 1 AN  vs  libro  j.id  Vrfcium  Fcrocera. 

SEruum  mcum  infciens  a  te  cmi,pccuniamquc  tibi  folui.  eam  mc  a  tc  rcpcti- 
turum,&  co  nominc  condidioncm mihi  cflc  omnimodopuio  :fiucfciflcj 
incura  cflc>fiuc  ignoraflcs. 

AdLSeruummeum  37. 

Rat.dvb.  Etiam  alicna:tci  venditio  valetha- 
<lcnus,vtobligctur  vcnditoradrcmtradcndam  &C 
de euidione ,  vt  diximus  zdk^.  fr£(td.tx  Lrtmalk- 
fidm  xt.tnf.dt  ctntr.tmft. hrgo  &  obligari  cmptorcm 
oportctad  prccium  viciHira  prz{landum/.<xrm^# 
li.(fr«A.nR^r.&confequctctu  folucumfitprecium, 
rcpcti  nonpotellconclidlione  indebiti.  Qiiisenim 
poHit  indebitc  folotura  diccrc  idad  cuius  folutio- 
rcm  \'rgcri  8c  cogi  potuifTct  ^trg.l.quod4Uttm  6.SA' 
fud L4beentminfi^4iinfraud.i,rtd.Dtc.A[nid  cft.vc- 
ditorem  aiicnam  rcin  vendcrc ,  ahud  vcro  empio- 
rcm  fuam  rcm  cmcrc.  Etfi  ciiim  tum  quoquc  cum 
rcs  qucvcnditur,cmptorisc(l,  aliena  rcs  vcnditur, 
non  idco  tamen  valcrc  vcdirio  pocc(l,quia  ncc  em- 
prio  v.ilct,cum  fua:  rci  cmprio  lubfiftcienon  poflit 
J.fitqttt ptgnm  45.1/rrf^.iMr.nonfolum  fifcicns  clomi- 

rns ,  fcdctiatn'fiignorans  tem fuzemerit/./ii<r(i  «  ^S.i/tmko/i/.&confequcntctprecijobiigacto&fo- 
j(<Jt ttntr,tmp.\n\C\  c\\m  abiniuoidagitur,vtdomi-  luriotenct,nccptoinde  p(>tcftnafciconJi(Jlioprc- 
^nus  folamrci  fiiz  poireirionemcmat,c^uc  fit  penes  cij  exfoiacione  quxparit  liberationem/.^WM/«r/^ 
vendicorcra/yti»(;/M^r.34.Vr«/irA<Mf.Cumcrgonec  t6. ^Jiftntum  &  ^.fidtum  fupAoc  (i./.^ii;*Mmn«H* 
venditio  hoc  cifu  valcat  ncc  cmpcio ,  confcquens  %.vU.inf.dt  folul.hx^o  fi  ex  qiia  aliacaufa  vcditio  in- 
cHjVt  ncq-.  prcciu  ab emptorc  dcrbcri  pofllit,  ac  pro-  ualida  licquod  poteft  variis  cafib.conriogere,iden» 
indcjVt  fi  a  dominu  pcr  crrorem  foiutum  fit,c6clici  dicendum  erit ,  quod  lalianus  in  huius  icgis  fpccit 
pofl[ir,adicci^nrcr(;n  id  cil,ab coqui rcm  fuami-    faibit,c6didioni  piccijunquaindcbiu  tocu  fore. 

)8.  AfRicANVslibro  p.Quxdionum. 

FRater  a  fratrc ,  cum  in  ciufdcm  potefliatc  cflcnt ,  pecuniam  mutuatus ,  poft 
mortem  patrisci  foluit.  qua:fitum  cft,an rcpeterc  poflit.rcfpondit,  vtique 
«^uidcm  pro  eapartc,  quaipfe  patri  herescxftitiirct,  rcpctiturum".proca  vcro, 
quafratcr  hcrcs  cxfliiiiflct  ''^ita  rcpctiturum,(i  non  minus  ex  pcculio  fuo  ad  Fn- 
trem  peruenilTet  naturalem  cnim  obligationcm,qua:  fuiflet,hoc  ip(b  fublatam 
videri, quod peculij partem  fiatcr fitconfecutus. adco  vt, pnlcgatum fiLa 
cidemquc  dcbitori  id  fuiflet  %  dedud:io  huius  dcbiti  a  hatrc  ex  co  Hcrct.  idque 
maximc  confequcns  cfse  ei  fententii*,  quam  lulianusprobaret*',^  extranco 
nuiddebui{sct,&:  ab  eo  poft  mortem  patris  cxaflum  efsct:  tantum  iudicio  cupx. 
familia:  ercifcundg  recupcraturum  a  coheredibus  fuifsc,  quantumab  his  credi- 
toradione  depcculioconfequi  potuifset.  Igitur&fi  reintcgra  familixcrcif 
cundxagatur:itapcculium  diuidiaquum  cfsc,vtad  quantitatem  eiusindcm- 
nis  a  cohercde  priftetLfr.  porro  eum,  quem  aducrfus  extraneum  defendi  opor- 
tet,longcm3gis  in  co,quod  fratri  debuifsct,  indcmncm  efsc  prarfliandum. 
AdLFrdter  a  fratre  }8.  . 


Hxc  lcx  quam  Bartolus  przfacur  re  &  fama  eflc 
difficilem,fi  qua alia  cft.in  toto  corporc  iuris  Utifli- 
trc  anobis  cxplicatafuit/t/ir.Wr.  Comeil.cdp.vlt.nec 
longiorc  hic  indieettradlatione.  Adferemus  tatura 
rarioncsdubitandi  &dccidcndiad  fingulosverfi- 
culos ,  vt  quanto  breuior  crit  traif^ario  ,  tanto  cla- 
tiot  Sc  dilucidior  inucniatur,(pecicm  legis  non  ob  - 
fcure  Africarvus  cxprcflit  primis  illis  vcrbis  Traier  4 
frdttt^cum  in  itufdtm  pdtrispett/fatt  tfftntMcuMiam  mu- 
tudtm  p«JI  morttmpdtruti  folutt.  Ncque  brcuiils  ncq; 
apertiiiscxptiinircs  potuic.  Quxflio  autemquz  ex 
f  copofitandi  fpecic  nafcitur,  zquc  brcuitcr  &  a< 


pcrtc  fcqucnribuj  illis  vcrbis,()«i0iftfm  tfl,Anrtptn^ 
itpofit.  Tota  itaquc  kgis  diificuicas  in  rcfponfiono 
en,rerpondetautcm A6icanus  cum  diftin(£bon» 
in  hzc  vciba: 

a  Ktf^nitt ,  vtiqut  quidtm  pro  ts  parte  qu*  ifft  patri 
btrts txiittffttyrtpttituru.  RAT.ovB.Cum  duo  fratrcl(!if 
in  ciufdcm  patris  potcrtatc  condicuci  liinul  contta-v» 
hunc,ficuri  certum  c(l  non  poflTc  illos  inuiccm  ob- 
ligariciuilicec,  obfiance  fcil.  iure  patriz  potcflatis,  * 
quod  cfiicit.vt  &partis  &Iiberorumomniumqui 
in  cius  potcftatc  uint,  vna  eadcmque  pcrlbna  eflei  . 
«xiftimetur  l.imptrMttr  io.infuU  SC.Trtbtll.lnt  cum  jS- 
luftmiltat  i6.inf.dt  furt.UmnuUa  ^.fup.dttudickit  con- 
iUt  polTc  illos  intcr  fc  ubligati  naturalitct ,  vt  otn-  . 

juum 
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^  _      lbiiiiccIczprob3t,ci\mlta  loquitar  £bilcc(\.Sicdt&^iio<lfidemad^iiatclaashice(^'' 

>l^TfcanusN4«ff4.'/««i«  eh'\^Aihn(  ']UJi  fiiiij:t ^ in^.  obligationct  naruralcj,voa  qua  filioacquiraiur,Sc. 

.  ,  frtM^.tiamMmindturMle  eUi^ttimemc  tavtrf.co-  incius  pcrCona  rcmancac,  altcra  quaeperfiliumac* 

tr^^fMtJHbi  Kmblt(puqiunumfr$n4tur4ltm tbl^*'  quiiatur  patri,  &  qux  poflcl  rurfum  mio  acqair»- 

'         ihnmeodfmargmcittsprobdtur.KtiiUTMscattaohll-  tur  linquahc:tdi,quod  certc  rldicuifi  cff.Aliaigi- 

fiatio  cou  cx  taiito  cltim&cur  (Aavtetum  feruus  tur  ad  priorcai  huius  tcfpurj  paitc  ratio  dccidcadi  ■ 

ao(n!no6ecottfentHc6reraoiftm^  quzrcJac(^,ca  vcrb  n6ali«,qttiqnf  raoxfci^uirar. 

t.ntc ftruu^  4,i.infr.dtftcul.l[d  fi  d.imttu  .}.§.feculiu&  Df.c.  Pccul.u  filafamiHasiroticrc  p.iuecotundi- 

ftq.  &p*j}.  t$d.  ta.l.Siibu  4ut  P^mfhiiu 95.    tMurd»  tur,  c u hcrciiitatc  & cx peculio  Hc iKreditasiftr/M 

iufrMfolut.LfiquQi  6j,JmfrAH^hA  ea  verdqmelh^  «ft  i).  CfdmiLmifi.  PecaUmn inqua  profefticid  de' 

fii funt, non  potcit luf  pattix  vcl  ci.-vminuz  p(i'c-  qi)o  foK;  hi c  !oq,iinr.ur,nam in cartrcnfialiud  cft/j^ 

;ftatis  p€icin];ere  i  fu  btrt^4  4.  ir.fr.  dt ioiidu.&  de^  filiuifdmiliai  4  t9i.ut.ncc  eQim pccu^iuni  enepoccl^ 

*        mti»fir.Uft9^iidmiyiJ»'H^.ohlig.  Quidni ergo  nifi quatenus & qoadiD  tt  fiUofaiioiUas  poiEdeiar, 

f< pacernlio&nliaspatriin cuius potcIlatceft,&  quiapaccrfamiliaspccnlifino  habeci.Wr.i«)7».C.<fc 

£rac«r  fratri  naturalitci obligabiiuri' Vodc  eftqaoi  mffutt^tH£.uffi  &  pecaliaris  obligatio.qaz  filio. 

Jpiuiapater  filiofaroilias  nataialitei  obligaripoi^  fiiiDilias  qazittafaerat  viao  paticc6craftatrem,cx 

C»AlciadbccmtanieproeaobUgationefiiiodare  pcculiariBtherediutia perniortC puris,flrquihc-j 

nonpotcft,  q,;ii  fiiJctufrorisobUgatio  quxfcmpct  rcditas  patcina  &quicqui(i  hcrc  iitJti?  cfl,  diuidi- 

.  autciuilisaucnnlla  cil  ,patii  pctnl.iiacquirctciut  Curintcc  fratrcs  cofdcmq.patiis  liccucs  pro  hctc- 

'i./j^«»i^rflrt ^^■^•^•'"/'■•'^'^'«^^•^•^•^wiexairier-  dnaiiis  porcionib./.r.C/f«rr;.Y.!f./  vlt.&f*ff.  CM 

fctidcm  pro  cod  'cuicobltgaiiij ,  quart.imcn  raiio  htTtdit.4iTm.l.i.&  i.C.Jivnus  txpiurth.hutd  ddut.  F,r- 

inalaelic£,(ii  tiiitisnonobligarciur  patii.noncniai  go     hxcquoquc  pccuiiaiis  obligacio,  cui  confc-; 

poflet  viden  (lic-«)<roc  ot>]lg3cos  pro  patre,qoi  ^eoseft»vtpcoquapartefrater4Kb!torpatrl  he^- 

touUomodb ci£l': jpfcobligaviu:  Diccdit  .iqiic po-  rcjcxcitit,rcpcrcic pofIit,tii.u pro capartc dikas 

ijjaiiiu  ellLc^nuo  obiigai iiUeiuiroic,.dco q jod  nulla  /ic /ui jpiius  cicdiror,atq.ita debltor  /imul,  &  cre- 

«idfcf  obligaciO}  ne  qiide  nauitali»,  coi  fideialtoria  diror :  Qttx  res  paiitconfiifion^*  acproinde  toeam 

poirctacccJcfc.Qu^odfifir^ciulTbrisobliganor.a-  cb!ipa:jonrm  cii:ngi\ic,  ncc  canii^im  confufiopis 

I         tucalistan  Uincircpofl'ci,pioculdabiovctiiterac-  iuic,fed eiia fiducioois pcicAjtc /.^/f^ireri (o. /.  Cr^- 

.^flipetttarfiddaffor pro  patre,  haAenns fdlicetvc  tmt?i.UmuJtdMulte  ii.i  firuatuo & fuj.dt  fidatijf.l. 

^^»wiftllitoraliteroblig.aretor,ncc  \c:cndjmcfrcr,  SthlmnaUt  P4Wphilum  95. §  rfi/;/i9i/;y«/«r.Ii3q.pctin- 

r         "«cperfiliuaireacquiterctarpatri:  quomodorpai^  dc  hccootu/ionacutaUsobUgaticinis  ouariitarfilio»^ 

Bat^llfatiexifUnut. Atquiconftitttacurallsoblip;;^-  eiizmfindfitquatfitapatri.atq.iipciriliaCunitfas' 

i         citf^effe^m priccipuum  illum  cfl'e,vi:  impcd;at  patri acquihca  fDiHct. Fit cnim cofufio  in «traneo 

iblotircpcciti  ncvntoca  hac  lc^cfc  l,  Juli^nus  vtrii  ufei€dc,quir.)icdcbiior>auccrcditotdcfan£U»nt>ll 

deHlerim  60.  o  pajf.  boctit.  t.  3.    vU  fHpr.Quodnutfq.  eoioflanu  qao  patcrfamilias  moritar,aot  quo  pri> 

C        wr. l tuturAUsio. inf.it o'jlig.& a^lhu.Etao diccndii  mum  mortuus  cff ,fcd  quo hcrcditas acqaiiitur:ia 

«ftquo.it>a:crdt.bitoriVatrictcduorifolucrir,  tc-  fooautem  hcredc  Aaiimatqi  c  patri  Iicres  exinir, 

pcimo  f  olic,ncciii3sispoftn-.oitcmpa;ri$quim  qHodcoiinGtt  piimo  inftautipoll  mortcmpatris, 

3       'viuof^atrc^nccrurfum  magisproeaparceproqiJa  n6quiAinlui5hcicdib.idcfitii\ft3ntdclai3S  &ac- 

t|        fra:erdcbitGrp3tr<  !icrcsc':ti:it  ,qaJniproquano  quin    i>crcdiiatis,vcdicel>.M  Cuiacius.fcdquiain 

^      cxticit.  £tlizcobiccliocancitnamcacici\,vtl-ian-  itsacquifttiorueoipfoinllaBCtjquoiaaliisfitde- 

dfcotn  HotonMnttmcoegeric refponfi  huius pai te  latlo  /  ittfuitiu  dt  libtr.&fi^nm. iMjlkii  t^.dtfuit  & 

J         piiorcm  crr.cdire.Siaddita  negationc  lcgc  e  Ko  rt-  ./r^rr.cuniqiic  {l  .:tini  arq.pitermortiiujcfl,fliiusfa^ 

fstiMnip.  Pcothia  infolfe inepcc:l9cobum  vcrd^  miiiai  f^atpatcrfamilias .  6c  ful  iuris,  &i  ita pccuiiii 

'        CaiaiciiimlaeCtte  fentehtiani,(|iiKfoitianioilni'  Iuiberedennac,eod£Iniiatiracced(tp8teftasiari% 

Ioannis,.\:ciun)  9c  vetcrumferc omniiim,vtobli-  qur^;  pcculiu  O.cir  hcrrcdiia'cm,&ODligationem» 

fationacuialis  frattiquidc crc^ori  primum qux-  q'>a: pcculiarisfuit,hcrcditaria,  vtdixicnus, taclc^» 

laik,  fti  qticcamenpcrettmipfom  acquicatuc  qL>amfipaccryiniTsnaturalcoblfgacioaemfiblper 

.    patri  non  minus  q-uTicini!  ^  Qttafi  nou  alia  ratio  filiu  Jcquif!fIl-::Vtptoinc?c  nilncccncGr,cum  Ac- 


fir,pro  quaparteis  pacri  beies cx'itit,  pro  alia vcr6  pro quaheres  Datil  extitctl^»  fufiictt  cnim obligap> 

patccot>npo(litrcpcti,niflcumdirtin^iooeillaaa  tioo£hancfaa5eflreheredittci«m,llcet  nuqoatii 

ir  inilsespeculio  fiatcisdebitotisadfrat  c-mcrc-  &cciCpiterna.Quod  nec  Accnrfius^necalinsqtuf.' 

dicorcm  peruenerltiancantundcm:xqu^infubtl-  qiiam  cxnoD.ris  intcllcxic  :  Scribiteaim  illc  non 

icer&comraiurtsracioncm,cumfierincquft»c,vc  aliani  huius  rc^iioufi  rationcm  adferri  pofTc  » 

aturalis  obligatio  acqu-iiacur  *&:iilio^'  patripcc  qultra  quia  propartc  dcbitnr  licrcs  cxtitccit  <|Ila« 

ium.rcdvclfiliocanciim  vcipacticaniiim.'C^a-  fi  crcdicori  ,  qiiod  ccitc  tjiruai  cft  ,  nam  nc- 

quidemquicquidacquiricurpacripcrttliuaijita  que  parec  fiiit  vnquam  ccdiror  cx  pcr^^ona  fra. 


^atios 


irc 

I.  fLiftfJ^-infr.  dt  4tquir.  obiigacio  peculiaiis ,  non  pcr  (olatn  collationcm 

Atqui  Bon  nc^'ant  ifli, ntfc  ocgare pofnmc  &  CammaAldSlfbnem  peculij ,  fcd  perraccfeffld- 

2nio  obli;j;aiio  ha-L  n,;ti!rr1is  acqtiira:urpri:Tium  ncra  ,  qnarcnu^  fratcr  dcbitorfucccffit  pirri  inca 

Uo.  Ergo faccant.ii: iiccuif  clUro» poffe illamac-  obligaciooct  at non  quafi pcculiari ,  fcd  qtufi he-  . 

iairipacri,alioquindicendameflfft>Mdemfl9(Un-  ftditarla  .»iuunicn  heriditaria.vt|)$|^i^' 

|^i]iricam&  paci^&fiUptqttodprocl^imp^  fHF^^^^B^Mp^l^lP^l^^'"^'^^'^' 


1 


Digitized  by  Google 


Js,  ie-^hmAitad».  Necenhn  nouomcft*vt  tdiirefert,  aii  j^i^iUqiiimltaterdctttorifipcF. 

Iqnidfii  hctcditariil  aiitaaii»^ aut  pa^liaj,  qaod  calio  habuit  adftaireincrcditorcm  perufniat  vi- 

Bcn  !k  defiindipe(lonanon()uaixi  inccperit/.ix-  uopatre,  anmoctiiol£tiicoiai  moriertcpatue  de« 

-  " 7. hfrM9*jmik»M,ftfiiLbtridk»rUrM  finit  «(Te  pccaliiaHilfit1iere<fifas,eadMiafe|M^ 


4oJt»Htl.&  sSUn.  t  fiftr  'mffuitntu  51.  f.  mn  m't~  pccuiia  cft ,  rx  qnaftater  dctiitor  folucrc  ime^,^ 

fiiMi«i^.dfMii04u(}uefiponetesfraticmhuacdc-  le  liberarepotuilict,  &  qusauzit  ticrcdiuteai  I 

bitorcflB  abftcncirai cAem  heredltate patrif ,  pef»  ^ofoftanti nfeauda  pecollati  (aAa  eft heredl^ 

indeqaldemobUgadopccaliansdenncrcteflcpc-  tatia  .- Tantoquc  minoreia  portionein  here^iUU 

cuHaris ,  &  fierec  he(editatia,(]uia  oon  £iceict  ab-  riam  habciet  nodie  itattr  creditorjlimindsejt  #e« 

fteniio,oaiafiUusfin)iIiaf  pcrlnortenpetthfie.  calto  fiio  frater  debitor  ia  allbn  hiiiilhiV|p|^ 

ret  paterMmili.i';.  &  co  ifcqaenter  incapax  habeo-  ctwtnlifrct .  Effeftu  igiturrel  infpedo  qoi fenii^ 

1  pcculij  i,  vU.c.de  tncpeligmXtd  taroen  non  ideo  potiiEmum  infpicicndas  eft  Lde^ttr  n,\n  illis  vcri- 

poiret  rcpcccre,  quod  loluiiTet  iurc  confufionis»  bis,  r'iitmmdttfi8»ra  'mft.4iSC.TuUU.  ditihn^ 

tjttia  nuUa  ex  parte  patri  ruccefrilTc  incclligcrctur  dom  eft,  perinde  Uberari  baaSe»  dcbitorem 

Lfifirimii.de'mttrrtg.miur.f4C.^cc  rurfiis  q  lafi  fo-  confufioncm?<.'commonicationempeculij  ,ati|oi 

lutioperpccolij collatioocrodebitG,qaia  non t.im  pcr  folutlonem ,  nc  alioquifolaiurisutin  quz  pe« 

conCiilifie<|aimamiiillepceailbm  viJcrctur.  Ad-»  ciiUonief^guit,vtcxcapcculiohcreditatemadif; 

ebvt  rcq  le  conoeniricT  propriaobligationcdc-  grar,  damnoadficiairiatrcm  dcbitoremquipcco* 

bcret,mtiinid  (^uodfacerc  poiTet.ctiamiicxtta-  fium  faumben^  adminiilraucrat,&habaeracvo-> 

iSeo  dAm(SetUt.ti^.^iuitiim«$^iii4iiakfHtB.  dc  frati i  creditoti  foluctet ,  qoomodo  in  alia  ^ 

b    Prt  tM  vcri  t]U4  frater  htrts  txtiterit.  R  a  T.  cie ,  liccc  difTiir.ili  argumcrjUtur  Papinianus  inl»' 

t>Y  »•  Noapotcllvideri  confufa  naturalis  obli—  5.  »^r.dtf^4t,  Atqui  nemo dubitat,  quio  fo^n^ 

!;atlo  firatrfc  debitoris  pro ea parte,  qua  noo  ip(e>  tfone  tollator  omois  obligatio ,  & qo  ji  pro  Ibb^ 

edfratctcrcditor  patri  hcrcs  extltit,cutn  pro  ea  ta  ilcbe  u  i  abcripccunia.qux  a  dcbitnrc  .T.lcrcdl» 

patte  non  fic  idem  fui  ipfios  dcbitot  &  crcditor;  torem  pcrucnit  Ug.ntti  mnit  19.  ^.fi  fuftUm  fifr,dif 

^acfiiItrattoeft,npraiimidi9tnint»lndnccodB  nfcimfir.f. ^boi  fifmi  t^.§.vlt.dt feUn.  ycfum  Igr.. 

Confuiionts.  Fratercnlm,qulvi'icntcpaircfcairi  turcft,  G  pro  quapartc  ffaier  creJiror patiiiioi^' 

'pccaniaaipecaliaroncredidit.ceuu^poilmortcai  rctexcicit,  non  minus  ex  peculio6atrisdebito«  ' 

pattis  teroeneccreditor  ,fed  cum  hactameii  diffe-  rit  ad  ettm  perucnit ,  quam  pro  hereditirU  tlia: 

reatla^qubdexpecaliaricreditorc  fa£his  eft  hcre.  poctmne  dcbcatur,  rublacam  cfTc  naturalemoblU 

dltaiiut.propterconrinAneTiiliampccuUjcit  hc-  gationera:  Prxferrim  cOnvquarilio  hzc  tr.i(n:an(ia 

n^mcd.l.ctrtiimtfiii,C»i.f0mUr(tf(.  Etquamuis  ilt  intcr  fratres  iudicio  familizcrcifcundz  ,quod 

cxpccnliofiatrisdebitoris  ad  fratrem  criiditorcai  bonx  6dei  eft  ,  idcoqae  pr«ftationet||i|pBl    ' ' 

ron  mtn^s  perncncrit,qua:n ei  dc bciturproqua  pit  qt  x  funt  cx  bono  &  xqna^.  dQmm 

parte  is  patri  hcrcs cxtttit,  noo  ideo  tamea  magis  fequ.  infiti.  dt  actun.  lliCi  ncc  qutcquam  verat  ctta 

confbfiovnaindacipoteft,atnec(b)otio,cumpe-  poil  acceptum  intcr  fi^ues  lodiciom  (amilix 

Colium  illjd  viuo  quulcm  pacrclicitiihj  fucrit,  cifcundx,  quod&r^iusaccipi  non potcft,  traftk;! 

Magittamenhicritpactis      i.fi4ftHUilf4Urit7,  inter  eos  dc  coodidioneioclebiti,  quomodptra-< 

fojpmcip./ifrJsMiiMr.nMiMMMi^^  AatetorinterhereHet  eitraneot,fiqvidfiMndalte« 

Mepcculium ,  8e  fadi  ^  Ct hcrc(Iiraj,cx  qno  fir.vt  ri  ab altcro indebit c  fo! n t am  probarctux.  Et  ica  h  jdl 

aon  taro  cx  pcculiofiratrisdcbicoris,qu^mcx pa-  locusomnioo  accipicndus  eli .-  nam  dc  ludiciof 

'ahiioDiopatris,aatesrittfde«ihci«ditt(e,  videa-'  miii(erdrcand«iaterfinttrctaccepto,incipiiir 
tor&atercredirorp  oquapartc  pacrihcrescxcitit, '  ^arc  AfricuittC  noftcc  fo  fpcciCaHOvfteaar 

^rtem  debitcfibi  pecuptsecirccoofccutut.Non  quitur, 

ctgo  fieri  poteft , vt  pto  ca  parte  nctttraUt  obligttio  '    c  ildri  rt  fi frtltgttum  fili»  tidemg^  dtbiteri  id  fiiif* 

fabUufit  adiodacendafo  ari  rcpctitionc,  quam-  ftt.  Ratio  cit,qua  ptobac  Africanus.natuialcobii. 

valM.tX  pecttlio  firatris  debitorij  non  minas ad  fra-  gaiionem  firatris  debitoris  lioc  ipl^)  fublata ibillc^ 

trcmcrcditor{perueociit,qakmeidebeietur,pro  pro  qua  parte  firater  creditor  paiti  herdirextitt^ 

qtu  partc  cxtitit  heret patri.  Non  enim  toUttnr  qnod  non  minus  (zpeculiofiatritdebitotis  ftatcr 

obUgaiiofiue  naturalisliuecittilitpcrfolutlonem  ctedicoriit  cOfccutui.  Harcautemratioeft,quiafi 

ia&amexpccuniacrcditori$,autalrcriusquami—  patcr  teftamento/uofratri  dcbicori pcculiiim  prc-  ' 

fQa»  debitoris  /.  luluntu  ^f.^.i.mfr.inMdMt.L  Cdf-  legairet,ufficiam  arbittifsimilia:cicifcundziDh»> 

fiuvjd^ti^erii^^.&fMff.dtfolHtTz^tniMitmcxtAi^  redi>atcintcr  fratres  dmidcnd.i  t.ilc  clTc  (ic;berc6  2 

(orifolutaiateiligitat  pecLiniaqnz  ipiiasfuic,  pro  Vtexprclcgatollio  pecuho  partem  fratris  ctedi<*^ 

c^partepatriherescxtitit,quia  foit heteditatla.  totichcrcditariSdeduciiuberet.  Eftenimille vno^^ 

Df  r.Pccnlium  fi'ijfimi!ia»,vchiripropriii  riuspa-  cx  natoralis  obligationis  cfreAibas,  vt  pari.ii  «?e«^ 

ttimontuincild.$.yfrfF/raiiiii.5.$^f»/Mimdifii(m^  d}i6t\oMfalfUfii*nimm$.$^$iSi»m&i 

lM>i(quirnttr\$.%.i.LfitxdkAu$^i.Lftti^6Mm&um  ftttA.  aK|iudcdoAiooeillafaAa,neBioa 

^^.iquttitt ^7,f. pli.&fdjf.vfr.dtptcul  Ec  ideo,quem>  quin  fublata  cfTct  obligatio  n.-^turalis ,  quafiroC 

admodom  icatec  £tatri,qui  in  ciufdcm  patiit  pote-  uonls  pote  Qatc.  I>gdaftio  eoim  potelbtcm  ha' 

ftateeft,pecaniam  peealhrem crcdcndoccqDfalt  fa]fllfonis,&  perclnfinodidedttttoiicmpecni' 

fibi natutalemobligatloncmcootrafiratrem ,  pcr-  fiatrit debitocisad frattc cteditorem eatcntti j_ 

fodeacliex  pecania  omnino  ruacredeTct.tta  &:  fra-  ucniflet.Ergo  Ide  clTc  dcbct  ctiamfi  pcr  heredic 

tetdcbittMtfolueodoex  pecaliofoofeabobliga—  diuifionemintccfraucsiineatbitrioiadittancc 

^OBcnatnraliliberat»  non  minibqo^m  fiexpccn-  demcc^aailfofiatritdebteodtadcreditoreBfiraii 

nla  omnino  fua  puta  caibicnfi  rolaeret  viuo  patre:  trfperoenerlr,  qaantu  eft  in  eiusportloneheredi'» 

Vtrttraqac  enim  c;c  vploocatt pacris,  qui  vtriq.  ft-  caciaJ^ii&  hoc  cafu  idcm  euenlcvcpecalij  ftatO 

IflpfcnliamfiiMrifefiflriii^^^^  paftemfiatcr  c6fcqttatur,atqiuhab«ll  mdei 
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fpfi l^tlifiiclat;  R^IS^MuSfini^vni « liUb  i»K(ie.PonkfiatqafidldeM{)HM(reMeor6ad-  ^ 

fuitcidcmq.debitoripecul  u  prrlcgauit,offidfia»-  nerfus  cxtrancum,  IGgiJ  magis.inqult  Africanuset  .'^ 

bitcifunilueefcifiEandc  ulc  cfTe  oportct,vcpatrls  -Iuluno,in  co  quod  fiairi  dcbuifl'ec4n4Cnispr;fi^ 

indidfiflefolfittv!feqnaciic/.)i/9  \6lfili*i%Xyitj&  ilweft.  Curenimdeteclorcodictoeft  debeaifra. 

-yi«(pC./nii/.ir(iyi.Erg6patinoii  debetvtexpeculio  trisdcbicnris  aduerfaicrcditorcfratrc.quaadacr- 

iUoprclcgatoftater  creditor  quicqaam  deducar.  fuacxtr.incu?  £ftairegomnib.hisca(ib.ratloillacd. 

|>EC. lodicifi  Cimtliceicircundr boncfiddieftf.  %iMnis,quodaeaalIenfifilil£imiIiasqui pecultuiia. 

»Si9nu  lvpt.it 4&in.  Proinic  nihil  nifixquitarem  buic.a6tatpnusfiliifamiliasquic6craxitquapeci».' 

»nte  oculoi  haberc  sudcx  dcbct.vt  tcftatoris  quidf  lij  onuseft  Ldtptfui  j8.$  fUMifM  ^/.{deoq.ad  na- 

 1  s_..-.-c  j  __._n.  f-j   ^      .      '  , 

it,vtad 

ard.(^ 

'  quoq, 

credirori  cx  pcculio  fiarris  dcSitoris,  quatcnus  al-  p.ttri$prohcredicarii5po[tionib.Sequiturci'go  p«« 

tertdehct:  naiuralis  enimoM  '!>atiocqaicatisvin-  culiuqaocunq.icrit,8eqaiiqalslid»ecpeeitltfiutfe 

ciilo  fiiftinctnr/.Sftt/;«rf«r  Pjphi!u  95.  §.  riMturalude  tanquapcculiu.fiuccanqi-ainiicrcdlmcconucr- 

/olut.  Citinq.non  poiftc  ea  obligatio  quas  nacur.i[is  /ium»  is  onusquoq.  zris  alieni  tanquaontispcculi) 

«£cue(t,parc:eadlinnS,necefleefttncreditoriprO'  fcncirc dcbct.Icaenim iit,vcnentriAatiniaria*nui 

fj^iciatiuonicio  arbitn  pcr  via  dcdn(3tonis&  rtrc-  nlinqui  ricrct  ci:idctcr  ci  qr.i  totii  Jebitflfoloifler,' 

cionii',a'ir  cua.fiaiitcr  Hcrinon  pnfli^a^iiudicacio-  nec  tamcn  nili  pari^cculijapudfcrctinerec. His 

ttisl.i.l.Poponm  8./  fifiliMi<t.f.t.&p.i(fft(p.ftniil.rr(ifi.  igituromntb.cAfeqii(seftt  qnodlnicio  hnius  legis 

vt  qood  nicuialis  cbli.-  ui mis  cthiacia  obtincc  Atiicaniisrcfponilttfiatrft  dcbirorc,  pro  quaparte 

n6purc  t^adminiculojkoiticioarbitrifamilic er-  fratercredicorpatti  bercscxtiti^  icarcpciituram^ 

cifcunde  'iipplcatur,vt  tn  <LLvlt.C.ftmUjrcileJ.i.t.  quod  foluic,(i  n6  min^s  expecolto  (uo  ad  fcatrcm 

4tinoffii.ioiut.  Erj;o  iubcr c  debet  ludcx ,  vi  «j;  fra-  cicJitoic  pcr  ic  .ciir.  Nihi!  enimaliud  sgit  Afrl' 

*  terftairideber^pio  qnapartcfraicrcreditorpatri  canus  hisduabuiallatisiatioQibusjnifiTc  probcc 

^licresextitit ,  etpecnl'©  fratri  ^  e^ato deducatur.  fuWaraeflcpro ea  partc •bligatione nainralc ,  qna 

?^.d  ld^m^ximitK!fifietefftliffMteUa,<]U4mtMmtm  fia  crdcbitorfintiscrcditontcr.cbatur,  quafifo- 

frthdtet.Alix  hcc rauo  ell.qua  probat  Afticanus  n5  lutioncfaaa  cx  ipfo  pecuUo,  quod  .Uncxu feropec 

cqaiiatfi  dcduti^ionis  fX  j-eciiliofratris  dcbitori?,  habcat  onuszris  alic.ii,& cclcquctcr  locticirere* 

-f»roqaaparccf.  a!crcrcditorpatri  hcrescxtiric.fcd  pttitioni ,  qiumfolaobligarionatoraiis  impediee 

cqultati^f  rcpcticionis,  qnx  fi.ttriclcbitoiida.<a  cfl  po«crat.In  c6q,crra»iimus,c<iicripfimi!s  vlt.Ctn- 
coDtra  ff atrc  crcditorc, pro  qna partc is  patri hcrcs  v/f.Africaofino id  agerc ,  vr  j^robct  fracrem 

iuic,&  quatcnvu  heres  cx  peculiofr  attisdebitorit  debftotf  poirc  rcpcterc  qtiod  foluie  oro  parte  b». 

c6/ccuiuscll.K'alI  quid  vmiscx  filiis  cxtrai  co  crc-  rcdttaria  fiattis  cohcrcdiSjfi  non  min^s  cx  pcculio 

.  ditoridcbai(rct.&  abeopoft  rapucpairiscicditor  l^o  in  Iratremciedicotc  traftalcrit,  fcdidpotiiisvc 

•«tegiirer,foiidafcUic«cdebitSqu$titar€,cquueflct  probeino  po^Tc  tcpcterc,  fi  aut  n>liil,aacmindse)e 

tiitu  t  n  iiidicio  famiiiac.cif  ii.lzreciipcrarc  a  co-  f^culio  trarris  t'(.b:tori$  adfiatrccrcditorf  peruc" 

^hcrcdib.  quantii  ibiiscrcditoTafiionc  de  peculio  ufcnt.  Nulla  cnun  c!ubitadicaafacftcocafu,cuo»- 

'confcqaipocntfret  liA(9^tp^i%.  §  fi  filiusfitnnSm  bil  incerueoiat  proptcr  quod  nataralis  oblfgaiio 

fiprfMwitrtifc.i  '■  cft ,  j-ro  if  foru portioDib.  hctcdi-  fjb'nM  v.-Jcri  poffit.  r.tquod  Africanus  fcnbit  ia 

tariii^iuamai»  tilius  ipfcidcmq.dcbitorfi  cxpaiie  VQtlic.SMuraleefiimoliLgatiorie  qtttfatffttjm^t  fub~ 

hcrcs  ^  patreinflitntosnt ,  nthilomini)saAione  dc  Air^iwliri  ^ftsulijftrte  fr*ttrfit  coftcum^owavik 

pcculioi  1  f  .'i  Jvt  pati  ci  ^^wmtI  qutfitu  iO.f^ferhfi  fj^is  1«  Coloio  Afrusnii  Lborare.vt  doccaf,rubI*. 

iiusfit inf.de ft(ul.^\v.l\    tV'  crlonafua  ipfcfoiidiim  tSeiTcper  coraunicitioiic  participationcpecu- 

dcbct/^  quii tiT^/if/ 44. wd.Scd ea  res  06  fa-  lij obliiiationcnatoralgfiratrK dri>itotis,vtinferai; 

cit,quin  duj  Ifci  tt  1  c Jio  ci  ficcurri  oportt  poircigiturill;  mrcpi:crc,quaui$  roniamexfra- 

qaoiu.il.eru cft,vtpropariciiom5coheredisrcdi..  tetnopcculio  quacx paicriMiicrcditatc,vtindUr 
UMd.^.fi  vtrit  aIieru.vtc5cracohereddhabcatiu-  :  bitandi ndone  disimns,  fulatam  fratri  creditori 
diciambmilicerdfcadcd  $.y7)!/ili^ii(ri/b«.  alioqai  ^  Wdeitttarr Ac  ita  omninofcntieiuiLim  cO.  Czrcta 

locuplcfateturcohcrcjcxipd.t'^  iadura,  cjintenus  qoc  noflriadprimnmhocleglshuius  refponfura 

ex  pcculio iiliifamiliaidcbitiitis  locuplcuor  i,^us  ttadaniconfulto  pre^crmittiinus,non ob id folikm 

e(Ii:t,ciitStomaiot6iVcdiximiis,lubflii|pttttiMem  quod^  iy>bisi.imtradlatalatisAc  confutatafuntol 

heicditariS.  Igitar,  inquit  Africanus,  etfi  re  intc-  Conicduris ,  fcd  eti.nm  quianon  .l  i  aliud  profant 

«tafuniii(crcifv{t.lciudicio  agaiur.iupecuUitdi-  quam  vt  Irgis  huiusintcrprccatior.cm,quam  facir 

idi  cqafieft»  vcadc6aicrCi6  vfq.  cius  qoUlattm  lem  &  planamattiiliiIeitobiBTidemdr,bd«iildifr 

idemnisprcftecnrftatctdebiiorabenKaipBb-co-  ficiliotcm.         •  aV-  ' 


t  ^Quxfitum  cft/i  patcr  filio  crcdicicrit  ,jfq>cmacipatusfoIuat,an  repetcrc 
po{rK.rcrp6dit,ri  nlhil  cx  pcculio  apud  pltre  remafcrii%non  repetitum.  na  ma- 
nercnaturalc  obligationc  ^argumcto  cfTe ,  quod  excranco  ageteintraannij  de 
peculio,deduccretpatcr,cjuodribifilius  debuiflct.  Contri  li patct%  quod  fi- 
lio  dcbuiflct,eidc  emacipato  foluerit,non  repctet;nahic  quoqi  raanerehatura' 
lcm  obligationc,  eodem  argumcnto  probatufjqu^ki  (lexttaneui  intfftahnadd 
pcculio  agat,ctiam  quod  patcrcidcbuiflet,compuiciur.  ^deinqueehiDt,^(i 
excraoeus  heres  ^  cxheredato  fiiio  folueritid)  quod  ei  patefdebaifla;  .  * 
Toai.llt(      -  it  i 
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Ra  T.  D  VB.  Ecricumpatcr  fiho  ffloqacmiit 
noteftatchabct,  crccJi  JJt  pccuni3m>naturaijs  obli- 
gitio  iiucc  patrcm  8c  filiu  contrahitur,vt  fupri  di- 
ximui,&  intcrprctesquoq.hoc  cafufaictur,attamc 
fccuta  cmancipatione.fi  filius  ia  emancipatus  patri 
foluat.alia  petlbna  vidctur  cffc  qux  foluit,qua  qur 
debuit.q  iia  capitis  diminutio quz  pcr  cmancipa- 
tiorcmcotingicaliaquodammodocmScipatipcr- 
fona  fiiclt.adcb  vt  emacipatus  filius patri  ruoextra- 
ueus  quodammodo  cneintclHgatut  l.<ium  ttii ^yin 
fin.dt r'a.nUpt.Vade  profcfta cft  ratlo ,  &  nccclfitas 
induccndi  Edidi  de capitcminutis,intcrc«tctas 
partesedi^i  de  rcftitutionib.in  intc;rij,vtobhga- 
tioncsquqpcrcapitis  diminutionciriterciociat,rc- 
ftitucrctur/  i.d'' }.§.?/:.«  diximus  (uprM  laftt.nn' 
Htf/.Ergoquodfilius  cmicipatns  p.itnfohicrit,tan- 
quaindcbitumrepeiipotcrir;Na&  pctcmancipa- 
tione,pcrinde  acq.pennorte  paciis,  cxiniitur  fitius 
^  pattla  potcftatc >  &  fitpatcrfimiliisac  proindc 
incapax  habcdiampHu^^pccnhj  l.vU.C  dcintffic.  tt' 
ftdm.  Ergoncccapaxcflcpdttft  rctir.cndr  obliga- 
lionis  vUius  pcculiatis  fiuc  affliu^.fiuc  pa/lii:^,ciiin 
pcculiatis obligstio  nullaclTc  pofiit ,  vbi pccu liuni 
nullu  cft.Qiia  ratiorcpiitant  loanncs,  Aio,5i  Ac- 
cuifius,fip«ccrqiiii  filio^^uomutui  pccnniaaccc- 
pitteupollc3cmancipaucrit,&  incmacipiiionc  pe- 
CuHumipfi  aHcmcricnon  rcDancrcillii  filioobli- 
gatu  cx  Lfiqttkfcru$  i8j«J^.<i</o/w.vbifcriptu  ellfcr- 
lio  manumiftbtCui  pcculiij  in  manumiftionc  ad6- 
pium  cft,pcculiarcsdcbitorc$foluetepoftei  non 
poftc.fi  pecuUu  ad^ptufcluctint.Dc  c. Capitisdf- 
tninutio  nu  toUic  inra  naturalia,  nc:  cas  obli^.itio- 
bcs,  qox  funcex  bono  zquo  &: naiuralcm  habfc 
prcftatione,q:iia  ciuijisratiotura  nacuiaiia  cotiii- 
pcreno  potelt  l.tis ebli^Atitnes S.fup  dtfapit.mtmtt.^. 
9U.lnfitt.dt\tgit.*gntt.ttttt\.  Atquinatuialcs  obh}»ii- 
tiones  no  la  ex  iurc  qukni  cx  fr.(5io  5ftim5:ur,vt  lit- 
xim^)s,ex<.yr  ^nsiI  domtni»  64.^/  bec  ttt.Lnu  ftruus.^i. 
iitfr.dtptcul.ncc  ttm  iuris.  quam  □  quitatls  naiurahs 
vlnculolullingtar/.SfKl)«<rH/  PTtphtlu  05,$  «rfrwra/» 
dtfsUtt.Er^o  naturalcobhjjauonc.quxiiiTcr  pauc 
&tlliumbmiiiascoira(f^aeft,  patrctnutul  crcdctc 
pecunia,etia  poft  emancipatior.c  manere  fatciidu 
eft,&  idcirco  fi  filiuscmacipacuspacri  folujr,qiiod 
ci  fiUusfamihaj  dcbuit.tcpciJtioni  locu  noeHc.Eft 
autchiclocusomniu  apcrtilTiiTius  adprobandum 
quod  fupra  docuimus » intcr patic  &  hiiufimilias 
n6  folum  cocrahipolTc  obh'gatio7'.ci;a:ufalem,fcd 
ouodmaj^i$cft,iiac6:rahi,vcnfl  acquiruur  patri: 
alioquin  pater  acctpt£do  pccunijm  muruii  a  fi  io, 
quo  cafu  coitatzqucobltgari  cu  nac;iral*tcr  filio, 
vtfcripium  e!l  in  vtrfprox.fti].  fibiipfi  obligarctui . 
qiiod cum  navura ipfa non  patiatui  Lntcu filicfjmt- 
luu \6.infr.dtfiirt.inb  miniis  naturalc  oblijacioncm 
impcdir,qua  ciuilc.£c  hzcvacio  cft,  quz  Accurfiii 
inouii,ac  czceros  cxiftimantes,  n3iuralc,qux  inter 
fratrc$contrahitur,obligattone  acquiii  patii,vta- 
liud  tame  fenfetint  in  ca  obligacione  naturali  qus 
Interpatrcm  &  filiu  diredlocotrahicar,  quomodo 
ipfi  Ioquuntur,n6  obliquc  pcr intermcdia  alcccius 
pcrfona. In  quo  mirot  virudodiftlmu  lacobu  Cu- 
iaciucecra  putafre,quafi  cn  paccrmutua  pecunia  a 
fijiofamilias  fuoaccipit,  non  co  miniis  obWgatio 
naturalisqusacquiritur  filio,  hoc  ipfo  reacqui- 
ratur  patri  ,  fed  tamcn  non  intelliifatur  acquifi- 
ta  quamdiu  patcr  pcculium  pcncs  filium  fuucn 
t>«a'ierc  pacltur:  quod  minus  euidcter  certe  falfum 
cft.  Quomodo  ealm  poftcc  ipfo  iaic  qux6u  clfc 
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patri.quin  fibl  ipfi  pater  obligatus  cHct  ?  Et  qui4 fi 
filius  nihil  in  pecuho  habcat  pr^ier  ea  fummS,qui 
patri  ctcdidii.'  Quid  rursu  fi  patcr  Blio  pccoli&ade- 
mciit.''Aneo  minusobligatusci  mancb  tpatcr>cii 
filius  Ipfe  crediiorib.omnib.pcculiaribnscxtranii$ 
maneat obligaius}  vt pro  Hugolino  cctra  Icaneflc 
Azonc  Bartohis  bcnc  difputat  c x  \.idicj.  45, &frti. 
ctd.inft.dt ptcul  Deniq.quidabfurdiui,t|iiQditcre, 
in  paiiis  clVcpotcft.T.tc,  vt  naturalc  fuaobligatlong 
qua  tcnctur.fafto  fuocxilngnat,  &per  lolaadcm- 
piionc  pcci\\ .pii.^. SCMoli infr.de to  quod etrt.Uc.\.fi 
fauu  yi.§.ni4ividt4muiitifr.dc  verb.o\>\ig.  llhid  far.c  n6 
ncgo,quod  in  Coiedtuiisfufiusdocnijobiigaiiufie 
qaidcmnaturaUacquiri  filin,noctlam  patri.^Via 
i|jfiu5  filij  pcrlona  marjcrcac  coniiflcif ,  nuc['atec 
filiopcculiu  adiii  at,fiucpcctihu  pcncsiiliu  manc- 
rc  paciarur.  .Scd ita  tamc  vt  circduS  omncs obliga- 
tioflisnatur.iltsacquii^tucpacri ,  fiucid  nuodna- 
turalitcr  dibetur  deduc6du  fit,fijec6p<jf..nuu,fiue 
rctincdu  cx  q  jo  fit  vt  coaciuus  pate;  dc  i>cciiliocx 
cdciaciu  fili|  poftitdcJiiccre,qiiodil!efiiiusa<teri 
fihodcbcr.in  eiufiIcparrispotcl!a'.cc6lUcuto  Lfii 
fiddmriS  9.§  prtlirtAti.fMptiu\.  <juo  pKtifltmijargo- 
tTiCnco  moius  acdcccptus  taicCuiaciuS}  iicpe  qula 
obtigitio  ipfa  naturaiis  toia  ladi  eft.vtdiximuscf- 
fcdikus  auic  omnes  obligationis  n.ituralts  fuDtiti- 
rir.Qu  xcunq.por  rb  iuris  fnnr.ii  iifcur  h  fiiio  sd  pa- 
ti  £,&  a  fcruo  addo:ninu,n6  cc.d  ill  jqui  func  iurij 
d.\,quibt7edi  A^,dtiediC.& din:oilr .d.\.<[uoiiiicitur t^r » 
dtverb.ol/\tg4t.^im  ncq.  dcduifito,r:cq.rctc:io,ncq. 
conipctilacio  ficripoicft  ,quin  acquiiaturidquod 
dc(lucitur,vcj  rctinetur.vclcopcnlatur  /  fi\iii  qutni 
i^.Cfmii.trctfc.  AcqiiihcionisAntS  omnino  inca- 
paxcllfiliu!.:  imllias.niri  cupaicrnuvuk  pcreum 
libi  iC(\d'Mid.Lpl4ttt  jQ.de diifuir.limd.^.Kfi  j  pgtnt. 
qiiii ntAiiuni.ftt.Uectsnic  c5icquc$c:ft ,  vt  vciumfiti 
quo-  VI, It  Bj:co1us  obhj^a^ivii.c  naturalcir  acqniri 
lilio  nominciatu,n6cciacn'cau.Acquiii  cnimef^ 
fct^iictia  ipfoapparci  manifeft^cx  hoc  i.in  quo 
apciic  fcribit  Atricanus,  quodpater  fiiio  fuo 
butt,ficmac:pato  foluctji.no  poiTccu  rerc:crc,ni. 
miiiiquiaeo  ccpore  ia  capax  efl  filius  acquiii;io- 
nifjT.ec  priiSs  quxrendii  tll:,  cui  acqaiii:ui  fu  obB- 
gationis  nac\irahs  cftcdus ,  qnafn  acquiicJitcpv 
venciic  d.\.fi quoidomir.usG^f.ii.fr.ltoc  tit.sh'\  fcriptfl 
eft,id  q  iod  tlomiriUs  fcruo  luo dcbuir, /1  mana- 
mtiro  roluacqiiaiiisexiUimansaliqua  cl  lcadiore 
tcncri  n6pollcdomir.uicpcte.c,quia  nati/falc  dc.^ 
bii  u  agnoucritjC  ilti:  tamc  li  an:c  manumlftionc  ct- 
dc.oluiirct,  iicmodubjiaici,qain  idipsu  quodfo— 
lucuni  c:lTct,dumlno  acquitctccur:(icuc  &  in  fpccie 
fauius  §.verfic.fcq.  fi  quud  pateriilio/uonatutalttcc 
dcbuit, ai  teemacipationcfolui/ret, haud dubi^flC 
fublata  cftct  pcr  tolutioncm  naturalis  obligatio,& 
rci  fjlutx  dominiueide  patri  pctfilifi  acquircre» 
tur.  Nacii  fincdiucrfainftitia  cotractx  obiigatio- 
niSfic  fccutxacquificionis,  noqucadmoduimpli- 
cac  c6ttadidlioi;c,  vt  patcrfibi  ipfi  qujcquaciebcac» 
ita  ci  implicat,  vcillud  ipfum  quod  paterfiliode-* 
buit,fi  ab  co  folatum  filio  fit ,  patti  pcr  hliil  acqui. 
ratur :  quoniam  aliud  eft  de  obligatione  natutalj^ 
allud  dc  dominlo  tradlarc»  ct}m  dominlil  fit  iarij, 
obligatio  aurc  naturalis  mcri h6ki,  &  non  nifi  pac^ 
tim  cxracrofjfto,  partim  exxquitatczftimanda. 

a  Si/iibi\e(ptcu\io  dfkdfotrtm  rtmdnferit.Etgo  fi 
patcrfiMum  cmancipando  pccul,am  ipfi  ademcriri 
iiiudque  iibi  rctinucrit.quod  filius  pollcmancipa. 
tionem  ei  folacrit,  rcpcci  poterlt,  tanquam  indcot- 
tcfolatam,'cum  pro  loluco  habedumfiCj  quicquld 

pcc 
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*  T>t  CONDICT.  INDEB.  LIB.  XII.  TIT.  VI. 

.  pcccmaociMUon^mapud  pau-cai«x  &lijpcctilio  Ulttrtriiij.i,fid& idqiu4.infr.de puaLnccjfmodl" 
ttmu^,  Yndc  eiiijii  potuic  wtdelnjlthliotnifi  ijiiogaeadotBefleTiacpartc  casumorris  Klii  a  cafit 
«XjpMnUofblii«(t»«e  «uil^AtioiiepccaHaremdlC-  cmacipationis^quomodo  djdingnit  Accurf.cu  aic 

ibracvriC6aiq.srsaUeDamfiUiitiiiili«irpecujitim  latiocioadooebAocArdcaninocirc  noccnaij5:c((i 

fcabcntitittonas pcculiitVtadioitianifciiiuslcgis  coiiAiBoniiofiliofamiiiasnulla fupcrcikpotcito* 

.ditinias  exldtpofMi  i^.S.rln.&  «Im  f^ijf.$f^Mftm,  bIigatio»iieciiacuraUs,ncc  ciuili5,qiionMdofap(SP> 

ficri  cctt^  ncqiiit,  vt&  peculiu  filij  patcr  retincar)  cilcodeeniaacipato  l.aeditere  i^.v  f.dc  SiZ.MMtdon^ 

ii  tilij  creditoc  rcroaneat.  Dcniq.rctentio  pecolij)  qoiaaccheieditas  HliifamUias  vila  elt,in  qua  triUi- 

qnam  noftri ininib  larinovocafaDlo ,  fed  Uttore  li-  rc  poffit naturaUs obligatlo l^ci  t9tnnt.iMfrM fidt- 
gnificationc  pcriicntioncm  vocanf.felutionisvim        quomodo  tranfirct  mortuo  paucfainiliis.qui 

Obcinetiidcoq.prodcll  addiiroiuendam  aaturalcoa  nuuualitei  tuu  obUgatus  futlicr,  vtputa  hnpubcic 

obligattoiMnii,  vt  8c  «lic  Ibliitio  qoclibennoaipie  fi  Ifieius  fHpilli  6  4  .t ii/>.«i  5CTf<i«S. Actamen  cdm 

tantumexpecufio  apadpatrcm  rcmanfctit.quaniij  adionc  dc  pt  cuh;'  ua;}.i:ur,t]uz  c\  c\l  lJo  prxto- 

fuitianaturalt  iiii]  obligatione ,  oamli  rainttsrc-  risinttaanimppit  mortCfVxlcmacipatiuncui  tilii 

manfcric,  nAcontiDget  ubecatio»nii«  adconcnci^»  inftitnicar,oniudiiFcrCria  eft,quiail  indcab  •o»&> 

tcm  vfvj.  quantitatcra.Kx  quo  inicllipimus  rofola  porc  quo  naturalijobligatiocotrafiacft.  pater  cu 

.  peculij  adcptionepattcUbcraci ,  fcd  folactus  pcr-  tiiiocg>lfc«aut  (Ak^.iu  patrc  tationc  pofuiiri;  intcl> 

cepciooc,nonenimplnsfacctepnttftadcnipt(one  l*igiinr d.l.ftdfid4>ii9.i .ptiru  lx.( fjdt  ^z.ififdtptaiU 
pevu!  j ,  qniim  ii  alioquolibccroodo  cxiintl.iin  l1t       d  Eadf  j.aiii  cr  fi c.xnimcus  herts.KAT.Dv  t.Na» 

pecolsum  puti  r<  b.amnib.pecuUacib.pcrcraptis/.  turalisobiigauocuaicafadoielliir.cturjVt  iiepias 

ftMMtUjiitu r .;  .  1  ifr.  ieftcul.  ntfi  qood  pcculiu  (i  dixiinuf.fafta  autcm  raer^  pcr(onalia  iint ,  vidctur 

/lon.i-:lima(iircmar.cipatorilic:>cucci)'am  ci  inielli-  colurcrcpcrfonx  inJcq.fic  i  vt  afiliovcUetiioojS 

^icor iibiMMnfyji. i,fMrqkiftuiffff.dedofrdt.lfiat  uiCcT.t ad patrc  vcl  doiriuu  Lr.tsfcruus m.i;r^.  dt pe- 

^4»«^ar«l7,C4sd.fivcrbadimatacccmanctpLncs  ii<l.lfniutdd»minusG^.b»ttit.iuu^.l.qmhsrcdi  A,^.d» 

.  paircn;,&; pcodeii  lilio  v( ^  pavfc  libcrcdir.  (wdit.&dtH:iSr.  Ergo ncc  in  lieced£  ti &iltc  putclV, 

b  Nrfii: 7«a«iTe»Jfara/t'efc//_j./fio«eai.Liboraucrac  qtiia  ii>  euiicc  t;urir:rf.ricraqoxincti  pctlonalia 

.  Aficanasinpiimahuiuslcgisrpctie,  vtprobaict  liunl.i]iii.:u!(    tur.cl  l pr*ctd.it)fffdat.ntgtrim.l,tA 

loblacam  ellc  natnralem iutct  fV.-itics:obl^aiionc  plml/.^i  de *dii.m.iiiiorJl.fuKd:itatfix^Mfr.dirtiitikk 

pattim  c  r'fj(!onc,  par;im  par-.icipitloncpoculij.  Dt  c.Hcreditas  pnfyriat!  fiiclticpn$ctat,in  om- 

Nuac labar.ir.vtprubctnaviifaleooiij^aiioi  ciatcr  inb.j.rifc;;ini  d^f  inili  obi:g.itionib.  liwpiiatuia- 

*:  pacreJc  liliufacBiriascStratUa)  iipaterfiliofamiliis  lciii  '  " 

aaccdiclcrii.no  r  /ili  pcr  C  Dancipatiorc:  probai  aut6 


s  Jci  iuutfiucciuiicsA'  liuc  a£tiu«,nuc  paifiuiB^ciQia. 

5  cx  f.iiio  dcfiin  ;i  m  u)icifvu;iu  fun-.ru  originciig^ 
1   nnximc iiilp!L-<  .lu  cli,cuiJc  trauniQiuuc qu^riiu,^. 


tlliOCargui»cnto,qu&d  li poilli  ij^eaiancipationcm 

'  )im'mHlniiqoisfredtfoTpcc»^*i"«  agerctannali  na&indcii:,  \c  in,  '.ic  o  c:^nviicior..i>lis,ctiSpear 

adiioncdc  pccaUocoirapall6,«X  l.\..&:ot.tit.q'.u.l.  cctccoJicioiic <icluiUo  AijMi!.uoicinluTcdcipfiua 

i»/««i.«a.^4iM4/»dedaccfCt  patccquod  libtutias  tfiianittatar  %.tx'.odi(miiilMfr.t.deytrboblii.n]t^9im 

'dcbaifret.vc  femper fit in  aaione dc  pccalio  /./«d /  (C  cddictonale  ti& »6  (.ar afi  4t.^»t^.& sOm.ir-'' 

imnti<)-$.flO^&^''Jf-''f-'  '-P'-  '  '  ctiafipoftmortc  gOv*V:  nilur-iisobli^.uio  patris,  qualiliotcDcbatun 

iil  j  eaclc  adlinticanuaUiic  f ccuiiocdcrapatrcma.  t.  a.irc  potcil  in  hctcdcm patriscxciancuin,adc6q. 

grrctur  d. 1. 1.  Urgo  ncc mors,neccft»anclpatio  filij  quod  inagis  eft,ab bcredclnTniacrraltFhCreditatiA' 

aiimitpatrinatocareoblij^ationc.  Cfl  cmmdcviii-  fiJcicGriiUririu.  vc  clifctt^ fcriptC  cftin  d.l.fieimpu^ 

6io,vtrxpiiisdlximus,  vnusexcifc^iib.naturalis  ff/2i6^.f;./;^.4d5crrr^lAliudcllinptjui!cgiisper^ 

in^bUgaiioulsjnou  poteft  aatc.cfifie£tus  cHe  iiftc  can-  f6nir,datts  qtilno6  nSfcflcad  herede :  qod  pertinft 

fa ,  nccarg)(tnentatio  vlta  melior  qulin ab  cffc^a  fopr^  allatc  lcgc.v.'  ncc  niirum  vidcri  dcbet  obliga- 

fabriftcnteadcau^^Kfubilftcnttam.Pari^niiPa  hic  tionfinaiutaIctranreinhcrcd^<fia|^otta/itin  pa* 

dubiiandi  ratio  cH ,  nifi  qiix  d  ocbis  adfcrctut  ad  trc  vcl  domlnfi:rS  fn  here'd£tnMlfit,  quiadefunda 

4ll'Vifr.tputKi.dtpt(ttl.*lfMnAt&. ,  .  / '  ia  q'i.tr(ira  f  ;crat:in  patrc  vcro.vclin dominu,idc& 


qu:a2q!icr.atura)cubligacior£agnouic,  qozim-  roctoclt.qiiovl  obl''garionatnrali5toi3)VtdtaimuS| 

-   pediefoluticcpcticionf.Eltd^igicaradbanc  rpcci^  CT(fado,^:limafur,nccft<aufiliira«aueftpatris,ncc 

dubitiidi  raiiocfl,q-qa.i  fupcriorc.Hnt1etfiq.pror-  f.:6iu  fcrui  f.iau  domini  d.l  (;H)/ff«rf».EtobfcruJdu 

.     fns,fed  inncilbtamciiatgun  Stovtitur  Afticanus,  cft,nuitaloqui  VipianQind/.^/<ir<rvtdicat,omnia 

A  .ycprobctinhacqaoq.rpetfcnatoraleoMtgiti^^og  ofcdhoacqoiripairiperfilliJ,  vddoininoperrer« 

manerc.Nara Itquis citrancus  pccubaris  crcditor  uM.quomoduCuiaciuspcft  Azor  c nimi^  pencra- 

j»9|gcrCtdepcculio  c6u:a pattc  ii:na  anniipoft  ema-  lireciaterprctatar,  vtnaturalcsquoqaeobligatio- 

;^patiorc,ajtpoilmo«tffilij,co^utandB%flkitt  ne»t6pt«h6din(edait,firMtefM?«lriter,vtili^^ 

■f'iRUj  pccojio  ctla quivdpatcr ci  dcbulirct ,  taquSau-  gamus  vo  igitor  omnia,nccscpet  acquiri.Porro  Ci 

^mnaturali  illa obligationc  filio  acquiOtacotra  quid vfpiagetKieft,quodacqairitione|iaierna,aac 

patr&Na  qoSadmodu  dedoAio  quz  fit  cx  pcculio,  «afliiftieSem^ereporaeTiciarC vetere,fin€dficet»- 

!Clft»«dltoatur,Vcaflhiicobligatiooftfubeirc,ita5c  teeftobligarionc  naturalc  in  co  cffc  numcro.  Lo- 

iSputatio qux  fic  Ir.iius  obiigatioDts  natutslis  ad  qaitdr  «utiliicAfricaousdc exhciedato  61io,qu>« 


nnaacllcr.  toltatautcm  in  prculiu  !ili)  vci  lcrui  torefleDKori,nui  aDncicaiiarcparnsJwncimw»- 
iSpacaiiiqaod eipatct vcldojniaus dcboii/.^[«4iw  liai proponcieiur,viadimttuUoinsiegi$diiimttfc 


.1 


Qigrtized  by  Google 


ANTONII  FABRI  I.C  RATIONALIA 

i  f  Legari iatis «ccepl*  & ,  cum fideiuflor  roihi ^Alo^bl^paniic  fiiiMiilllii| 
fiuireicgatum.po(n;eumrep<ceieea^i^  ' 

Ai\.  vU.  LegtU.  «^uonibushomlfliiTaittHndkinnfcllloofifuKq^ 

RAT.DVB.EtdandacftcondidloifldAidieof  ^vaatpn>liH»cc,^amm  bUi^CRi  coBiiM)aunr  U^, 

•bcft  quod  lndctritnmiblail)Bccxiprius  iaaura  ^  ^'^•»*'^4<J/f«»i«&5i.t^4(rr«iciw.  Atfii^ 

dJasIocnpIetetQr/,n<rmft»rMMr«i4./ii|^.ftMitf.Ac-  M  pcoporut  Ipeck  tideiulTor  iliecft)^ucmpoDi> 

cnieumtcgctiiilcoiuinomine  hetofideiuiTorem  VMGMuiflelegatam  indebitum,  non  lieccs.£reo 

deditCquem  dare debec  ex  edido  tc  Ug^a.fiu  ^iac%  fidciunbri  non  hcrcdi  dtnda legati  indebitd  fota. 

fnuMd.  (gufjCMttttCiac  tn  dicm  fiue  fub  condicione  ti  codi&lo  eftyfcilicet  ii  fuo  nomine  folucricquod 
icgatum  iic,adc6qoc  (i  eciam  purd.nec  ilaiim  lcga>         dubio  prcfumendum  eft  L  4.  uijrM  f$iut.  aoa 

tam  prsftctar  Utui  15.il.lit)  fi  pofte^  quam^  Bde-  etiam  il  nomine  hcredis ,  alioqiiidiMCcllctlMlik; 
loirorelegatumroluiucft.apparcn  fuiflc  indebiiti,       eond>(Slto  aductfus  Icgatarium ,  mox  rcpecitii  > 

'  piu  quonta  teftamentu  iaofficioram] proniiciatUi  fidciuiToci  ^iooe  mandaci  contra  lieredem  Lm^^ 

•atexqattliicaaiainltft&Aaai  ciKTein(.t.i.|^'  tiKiM»47.ic||}'.ftMrfjr.Iucfilniacdpi6daaiailelMi^^ 

ftqq.  fufr.hac  tit.  nihUabc(re|videtorfidciunori,qui  ^.omnesconrcntiuc.nccfiJcluflrorinocebicqnid 

i(^t<iioiuit,cuhabitarusricregrersfi  aftloncma-  legacam  dcbeacex  fua  promiifionc  &ftiptil«(ia« 

dari  adactftisiiecede  pro  quo  f<Mait»fcd  hoiedl  qai  De,non  csteibineatOtqaocl  inolficioran  proanft* 

«d  hod!iprum  •bligacuscft,  vt  fidciu{for£indcmn6  ciacam,tataIiibinitom  f^iftura  nt.QuJinu.s  cnitQ 

ptcftctjidenim  abeiTe  cniq.intcUigicur>inquoeft  ftipulatbleg^ramfitcaucioiialistideoqueiijter* 

«bligatus LSqak nMiuUtu  t%.fufr. it utgtt.gifl.  Ergo  ponatac  vt  nonct  adloncm es  teftamciro  l.hk 

liercdijpfidaiidacftcondiaioindebiti,  nonquo-  frittr.  fiifuUa.iun^.Ltum  ffiui ;  fT.  |  fcfnff  awifdlilii 
BKKiobiciciiptumeft,  fidcludbti.  Dec.  £i  dan.  tamen  ailionis  ex  ccUamcpco  quam  nouit 

daindebitt  condidio  eft,caiuspecuntatn(fcl>itc  id  nacaraffiioduic,&  vicem  rcprzfcncar,ita  vc  ii  quis 

nUampcruenit.-ncccnim  negari  poccilqotndam-  fubcondi^lioncl{gatumftipubius,pendcntcc6i, , 

«nmfcntiaccx  amiflbrciruxdominio  ,  ftnonfta*  dicioncdcccffcrit^fHpMl.itiocuanffcat.qaia  ncde- 

tim  ci  pcr  condidionem  iuccutracuraducrfuscu  gatura  tranfmictcrctur  lef.  i.^.fi quu  fubundntsat» 

llrfumqaiaccepit,  ^dtmalcabaiioindemnisfer-  Vbi  addicur  huic  liipiiljcloni  rafdem  caofas  jltf 

OaripoflSr.  Sicutcnimnemoidcbobligaturqubd  condicioncs  incCTc  quat  legatoinfunr.  Proindcft 

ab aiiopoftei  fit  repecicarusi.«ciM  iiiM  ijiJimid.  qu^  i>t  exccptio  quac  petcnti  lcgatum  opponi  fo« 

hr.  itt  ncqttcaftioncmt]aam  adoccfasvnarona-  leacatodcmex-iUpiilataquoqtic agcnti  oppooen- 

Wtobid  (blamamittere  dcbet ,  quJ)J  aliam  ad-  d.im  cffe.Dcquo  tamc  vidcndafunt  &  tcr.t  Ja  qua 

■  «wrfas  alium  ezercetcpoffit » cilm  a&io  qus  adii.  gcncraliils  &  fpecialius  decaucionalium  omniun 

^dBarnaoquam  piiocem collat,quianee  pkirlbuta-  fttpuladonnm natuca CeripiiiiMit  Ur. |. GaM#.ir«.i» 

39«  Marc  I  a  n  V I  libco  8>  InlUtacionoo. 

'  CI  quis  y  cum  a  Hdeicommifrario  iibi  cauere  poterar,  non  caucrit:  qLia(i  inde^ 
bitum,  plus  detMcoeuai  iolutum  fepeterepofle>DiuiSeuerus  &  Antooi» 

irtnsrercnpwrunt. 

Ad  t.Si  qttu  cuttt  u  fiddcff/mnijftrio  39.  infpeciei/.p<r/ro»«f  nuPo  caationisremcdioficrl 

RAT.Dva.Maliumdiibt  caatio  pri-ftandahe-  poflit,vt  valeacfideiconuiiillum  ,  quod  paviono  et 

redi  i  fidelcoramilTario ,  i  fideicommin'o.qaod  debitacantiim  pacte  infticuto  iniunflum  cft,d.ifauf 

Ijcres  ftdcicommilTirio  prarlhrc  dcbet  ,   nec  rr9mir,qu£  ideb condi.  iouem  dat  ti acico  .u (lipijJ 

qao4  bccsdi  caucce  Bdcicommiifarius  debeac»  r^dcabfolut^.non  antcinterim&  quourqaccaa^ 

ndmr^ii^  mimls  fideicommtiTum  ab  here>  tiopraiiytafit,quz  nuila  hoccafadeberaf,tnl(^ 

^diibeatar.  Habent  cnim  fidcicommiinim ,  6c  toaJtcmquodrcIi(^ameftfub  coodicioncqazia 

dotio  qua  fideicommilU  nomine  prcftaada  eft«  nonfaciendocoliftit,  Macianacautiodc£derccur« 

ciaiki fiias  icparatas ,  cAtn  fidcicoramiiTam  qul-  noa  n  licredi  profpiditor ,  ied  vt  legatat{o,iid  c^ 

demcxtcflamentodcbcacur-. cautio  vcrb  notinifi  vtpofHtilleprias  ctiam  qu^m implctafitc6dici0| 

e*  edidopratoris,iiacdecauuoncilia  inteUigas»  lcgatum  petcrc,qaodalioqui  nec  viuo  legataria 

quz  legatorfi&  fidciooramiirocl} oamiom  fecaao-  deberetar unqoam  noadam  impletacondlciooea 

docomcaufa prslUri  dcbcc  cx  gcncrali  edi6to,vt  nccpoftimplctam  c6Jicbnc,quafcilicet,ficota^. 

Ugitt^fidiU.ftrudnd,  uufMtUut.<{a9  mihi  probabi-  potcft  implerl  niii  raorte  lcgataiij,  ica  ncc  impleta 

lior  haiuslociincerpretatlo  cHevidcmr ,  fiue  cum  efle  oifiipfomortao ,  8c  eo  t^rcquo  acquireodl 

Accurfio  dc  cautionc  interponenda  cx  edido ,  A  lcgatiampliftscapax  non  eft.Deniq.Mucianacaut^ 

coiplusqa^mperir<;.^dii.irfMi»|.      ittmfcitn-  tio  noonililocorcmcdjj  introdu^a  cfi  ic  caufa- 

iStfi&§.  flt.tuuS.LvSJttik&f4^.  iil.tit.Ji(uiplm  tiue,vcButolusloauicar,id  eftillegatariusdci||c| 

^tnftrUg.fulad,  SincdcniqacdeCiatione,quz^  legattimvelit,quodalioquiomninoindebltfiefl^  - 

CdricommifTirioprrftandaintetdum  cft,  proi»-  Ergovipropofica  dabiradi  rarioQeconcludacna^' . 
demtiitatc  hetcdis,vt  in/.c*rni btrtdtt/u  i6.iti»61de-      hetns  cu  a  fidcicomiirario  fideicomiJtfiimpc^ci^ 

liMr     ia  jSflC  priMOf  infir.ud  5C.  TrcMLNamalla  caoiMfkiflitfi  l  fideieomndflacio  debitamiiciift' 

dno  cxemplaqocadfierc  Accarliusexi.f4rrnMit 60.  petierit,  &nihilominus  fideicommifTam folueric» 

iu^ud SC,  rnMlideMUoao,  qui  ex  deblta  taotdm  oon cft  d pccmictcndum  vc  condidUone  ii 

fordoneinffitnraiBdcicQnmiflbaliquogBiaataa  fidalc&irfiUBrcpetat, quodnegari non p< 

«ft ,  &  dc  eo  qni  pco  fidcicdmiiTo  rcliao  ^b  con-  bitam  ele.  Qiudni  enim  dicimus  pocifts i  _^ 

idiciancqaninaoa&cicodoconfiftic,Madanaa  lucedi^cicdiftoaAioncm,  vcdebitacaotio  pa^* 

mMriaaiMnn«ohwlitCTl,ilaBicnc7-<l»  mMs,jjt.  iitmmlai4t^kAtio.fufr.bMtit.?tidctdmu^ 

iSyifrit^ipmiliaK^  4|nim  riawltfffamppft  folgtaff  hyttamta^ 
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ideoOHniflum,  caadoncin  illam  exigi  polfe  dd.i.f^  tio  condlceadiii»  cCtjSe qoi4cin  condidtone  iDdc* 

lim fiimhm tflinfr^mfimnii3mftrltgfdcU.ntf{\x9  l»iti,fe<ljiieerl},waitiaitiS»nonaute  certi,quiaUcet 

iKrJ)diffiictiir  Binolui  condictioncm  indcbici  hoc  fidcicominum  qaodcondichur ccrtum  iJt,non  tk^ 

iE»la  locum iubcrc aoo  polfe ,  fcd  aic  dandacn  cde  mcn  repcacut  canouftm  abroluc^,&  nmpliciicr  xtf 

cwtdiAioDeoilneettf»  oi^  quz,  BKColb  eretfi-  dcfaicfi,nd  mnqaifaidebltfi  iBtcrim,id  e(t  quouAn 

nuMCondi&ioDc  tadcbici  feparanda  nr/ed  mali,  cautio  prjrOitafir.  Repetitutcrgoad  lioc  foldffivl 

«t^nob^i«m£cpiusprobatuaieftinfapcriotibu«.  candopraeftecur,QoodqaoniiUAicfi &  in facien* 

CondiMo  enim indcbid dupiesc eftt  ma certi  do  do c$uftic»hoc ipio  inccrru eft /.  vhituitmj^^S  qiiili 

3aiindJi.fMtnMli&f4f.hH m,  Aliaiocctti ,  qualis  qiuiinfr.dtvtrh.  thhg.  idc6que  nonnincondidtioni 

laeftdcquA  Marcianus iifetradat,  & in  l.feq.§.fi  inccrtl indcbiti locus cfTc  poteft ,  vt  &  in  Uf. quUJI 

ptfniMifi^.DEc.IndebiticoodiAjoiocumlitbertDon  nuUd6D.dtltg4t.u  Itg.fidmittm  i.&ftqJifrtfcr.vtrb. 

ibiAmfi  quid  omnino  indebitum  rolutamfit»  ftd  Ad  hznc  legen)  valde  pcrtioet  quod  fcTtptum  eft 

ctiam  fi  quid  pliis  dcbito,quii  &:  illo  cafu  ex  partc  iii  U^.  herts  u.  itd  SC.  TrthtU.  qu^im  ab  Accurlio  5c 

iodcl)i»m«ii  Scd  cx  qua  pai  tc  ?  Hoc  verbneiciri  gloiiatoribus  praetcrmiliam  eire  miior,  &  de  cu* 

pouft»  cjbacaut.o  pro  lidcicommiflbdebfta  to-  locfentenciaaeciBiendctioDefctipffifflOs  DwmI» 

lum  iideicommiirum  afliciac,  cuiusproindenulla  it  trrorih.  frtgnuniccruvt.  EMsir.    mclius  quam  io 

pacs  delietor,<matociustideic&ffitifinonBinccaa-  quAm  lo.  dectd.       iuogc  ^pm  dicam  ad  ilif 

tlopcdlito£c.ToCKoiefgolKidc6miflbnneeeftk-  Wrsr.  ^i.iKfi. 

40. lo  £M  libco  3.  Rrgtiiarum. 

Vi  exceptiolietti  pei^tuamhabct,  rolutum  ptrdrmMiitpeterc  jj^tefli) 
Sedhoc  non  eftperpetuum.  nam  fiquidem  eius  cau(aexceptio-ci.itur,  cuim 

2uoagitur,  folutumrepeterepotefl:  vtacciditinlenatuiconfuitodeiiitercef» 
onibus.vbiverdino(iiumeius,cuiclebetur,exccptio  clatiir,perperamfiilutufi| 
non  repetitur :  v^luti  (i  filiusfamilias  contta  Macedonianum  mucuampecii^ 
iiiamacceperi^Ac  patertamiiias  fadus  roluerit»non  repetit^ 

l^ni  exfefthnem  40.  diftlniAionem  31t  dabittndi  l^lo  Vi^^  noto  ^  / 

iiim  videtur,  quod  facilius  pcrmictcudum  videi* 
RAT.nvB.&  D  EciD.aditanclcf>cm  ttadcflieft    tor'»  vcquisieouncieciuciin&uorcmfuumincco- 
^nz  ao  l.ji  non fsrttm  16.  §.  itidthitttmfupr.  btt  tit.ylA   doAo  *  qnin  vfc  renoncfetel  lori ,  quododto  alce- 
cademfententiaproponi  ur.quzcan  cn  inluc  !c[;c    rioscomp.iraciirn  c(l.  Lfccc  cnim  cuilibet  iutifiio 
pluribas  explicarui,&  aihibitadiilindlione  ilia.an    renunciaie/^./im.C.ifr^d.  l.fiitiitxtinurtmtntt  ^n 
cxceptio  perpecuaqux  antefolutiooem  compe  c-   fufr.ijtmnor.  atquirenunciac  ituifuo.qui  pcrpeJ 
|)ac,&  cutospra  ccxcu  Isqui  foUitcprtetcndic  lepe-  tiiamexceptionemquatu(userat«omictic,n)auulc« 
ticionem  foluci,tanqua'ii  in  Jebitijinv  uifta  lit  fiuo-    qucfolucrc  qii.^mipfavit,  donantiquc  (imillscfr» 
xecius  Gui  datur,  qualiscU  cxcc^  tio  Vc  lciani  Jc    dicicurini.^  quu dtltgMait  n.i»fr.de  KOUM.&dtUidt» 
IntcrcclEonibo*  moltcrum ,  an  potms  odlo  cius   Coccrgo  rcpctct  potius  is  qui  fauorabiUcicq)Cio>, 
tontraquemda-.ur-.qualiscftcxcepcioMacedonia-    nc  tntu^  fuic.qii^m  quiodiofjfinib.fi  vcrum  ama- 
ntaduetfus  curaqui  ittofamtlias  pecuniam  credl-    mus,  cdmfiatodio  crcdiroris  quicontrafcnatuf^ 
"lii^tftpcioteamiiw^tilopetpccuaindocauefcci-   confulcomfiUoiaroiliatpecunitmfiMdMitkTt  cxce. 
tione  n  foloti  non  eti.im  poftcriorc /.     jf^rf/O^-    pttonc  pcrpctui  rcpclii  dcbeat  ?  Ao  nbn  faccro 
Hii/Mf  9»  $•     i«fr.  de  SC,  MMud.  vbi  V  IpUnos  aliit   idcm  odium  dcbcrct ,  vteciam  pofTct  icpcti ,  quod 
qoldemTCcbittfednon  dilSniHfitnfnKrifaic,eot  htiiecrtditotlfolatomcllet?  torepetitlone  fiqui- 
cjui  pcrpetuacxccpiionc  cutifunt.ita  dcraAm  folu-    dcm  f.mor  rcpctcntis  vcrfatur,  odium  vetbilliuo 
tam  non  rcDctere ,  ii  ob  paeoam  crcditotum  a^tio-   ^ui  condidione  ccnecur.  E  cootratio  caim  i^uia  £i" 
ne  libertci  rant,non  etitm  qubd  exoMtoncjii  lec  norc  noBerttm  ▼dleitnl  «Kcpcio  Incfodadb  olL' 
%oluetit.  lunge Ififttn*  19.1» frinc.fufr.  Pocr6 nlius-    damus  mulieti  repetitionCm ,  qux  id  foluit ,  quoa 
famillasqui^cteditotemutuampecuniamacccpic    beneiicioexceptionispetpetaii  potuecacinpcrpe.. 
citra  volimcacem  pacris ,  ic  extra  eoscafas ,  quibus    cuum  retinere.  Sed  pro deddeitdi  ratiooe  refpoi^ 
MacedonianumcefEueplacait»  nonidcolicondi-    dendumeft,  Condid^bionetomncs, prxferilmwro 
ifttonecerti  liberatur,  ne  cum  cffc£tu  cnnueniri  ^    condi6lionemindebiti,cx  bono&xquoeompara- 
credicore  poiEc,ao6d exoncratum cum Seoatos ve-    tasfaiirci tc exxquiute natutali Ug  tutm  btt nsturit 
|ic,fedodiottntamcrcditoiis,&inp(snamiUtal  t^j^ fiffifrJbli.lutmtS»66.iiifit.lm^  casniir^ 
^olroatuam  pecuniam  filiofamiliascrcdiditinnc-    remcxccptionesperpctuas,quf  noncamfaaotees- 
csmfortallepatris,  cumsvitackeius  mucuicaufa    cipieocis,qu^modioaducrurij  indudlxfunc,  noo 
«Citm  periclinripotcft/.iJ.;.^.  ji4lMojiteip|^.iNlk  tiaiiMCacalitUqatxquitateniti,qu^mciuili:idc£u 
it.rte.Quodio  fenatufconfulco  VeUetano  deinter.    quenonpofreparercindebiri  foluti  rcpctiiionemj 
cc^iafabus  mulic.  um  conctieft.Volaltentro  feoa-   Eiafaiodi  cft,  vc  dizimus ,  cxceptio  Macedooiani^ 
Ipif epriicEtctt  cHc  mallcffcf ,  qtic  cOncnl  ordlnit  Qacntm  chim  nitnralis  cqolcts  fatdettotptri«*. 
■iBnpliffimidccretumin:erce(rerint,necumcPFc£ld    tur,  vt  filiusfamila» quimutuami  crcditotcpecu- 
iobiiearipollint:  £iiiorefciitcetinfirroitatis  &  im*   niamacce^ic,noocogatatcamccddere  (  Aa  vccc» 
li^Uitttis  (exat,  mtn  tutero  qu6di  ^lo  dignus  St  fiicere  ienonis  pocaic.vtnon  remtnerec  ntmrtUtor 
odio  isqoi  caro  mifliece  bonafide  contrahit  ,Ucec   obli^atus  f  Itg.  quidn*tur*lii  io.tod.  tit  de  SC  Mjai^ 
||a|  incercedete  nob  i|iMMb  CoaUthanc  UOKa  >Uud  cft  •blistiufn  ^uero  eife  na^uin^ 
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liter  >  qaiva obligacum  eflc  ez  cquitue  i^ACarali }  dd  Ug.  faUid.  Quqxudajodum  cDim  voliAtoi \^ 

Ug,  Sticbum  4M  rdmfbilm  95.    ndturtlk 4t  Jobtt.  gis iUa  eil.  vcliliaictiMiinuttus  poilitleghMttuli 

"Vcergomtaralis  tUa  obligatioeffcduan  ruucn  ooa  cofeqnitabafiispftriB  vel  matrit,floo  ctlam  vcin- 

liabeac,qai  in eo maxim^  elucet,vt  impediac  repe-  ultas eam  coaieqaatar :  iietuque  legis  filcisimiH 

citioncm  folnti  Ug.  ^  S.vU.fupr.^uid^Mtfq.  iur,U£,  rcaatu£coa^ti  Pegafiani ,  vt  pofTic  iicrca  ctiiA 

tuiuTjks  I  .  u,fr.  dt  tblig. &4Si»n.Ui.  fr4twkfftm  lauicatqttanamcxlegatls&fidcicommiflisdcw 

^i.&p^ffupr.&infr.btctit.  nccclle  eit  vtatquitai  here,DOD  etiam,  vtdcttahat  inuicus/<jj.)?j(^»i^fk 

illa  qu«  r.a^uialis  obligaiio  nitebatur,  concraria  ^.fi  quufcgitmutfr.dt  ionat.  int.  vir.&rxor.  Ug.fi* 

'aeqjitatc,  eiquc  poteoiioredebiUtOtar.  Qn^alis  tremig.&feq.infr.qitdinfijud.crtdu.  Ita&vuio^ 

aeqiiiras  illa  e(t,  qi:»  pcrpecuam  exceptioncm  in  qucfeaatu/cciniLilii  Maccdoniant^f  V:ilciaalvo< 

fiuorcmcxclpienttspotcUiaducere.  Nulluscnlm  luDCaceni  &  pocdlatcm  illam  elb  iaceadum  cil^ 

fraorbiTe  potcfted  adpicadum  >  il  n on  com  caix-  vt  Si  iiliofaroilias  competat  cxcepdo  MaeeikliN 

fam  foncac ,  qu«  natiiralem  in  fc  habtac  squica-  ni  ad  jctfiis  cr;;dicorcm,a  quo  mutuam  acctpitpe- 

tem.  Icaque  quarauis  muiicr  qu2  coocra  Velleia-  cu.iiam,  .S:  muiicri  exccptio  Vcllciaoi  aducriM 

'oomintcrccfllir,  perlo<leiitobUgataiMcanlicer,at-  eum  oputi  gueai ipterccffie » etiamfi ncqoe 

<gaefiliusfamilias  qui  contra  Maccdoniauum  m«-  milias,  ucq  jcraulicr  ciufmodicxccpc^ioncmvelit 

xoam  pocuoiam  accepit,  non  prohibctur  tamca  iibicompeictc»  fcdoou  ctiamvtcacxccpuooitiir 

quo  d  per  errorem  feioeric  lepetere»  qooniam  na-  bi  compcteote  vti  coganiur,  ii  nolioc. .  CatmitiHL 

rurslis  cquicss ,  qux  fauorc  mulicruni  indacit  cx  quiJ  '.ontra  fjflum  ^:co&ucntuin  itC»  fiac^fiao- 

aathotitaie  fcnacurconfulti  pecpctuam  Velleiani  familia;  luica  u^ulicrc,  pcrquodnatiultasescc-. 

csceptioaemfieic .  vcv^noilafttperelleiRtcUiga-  pcionis  caquc  vtcudi  potcibs impcdiatur,  nnlliiui 

tur  naturalis  obligatio  moUcris,  caoquam  cuius  momcniiilluJcIltaoquara  fa&umin  ftai^d^^ 

vioculum  concraiis  ffqnicatts  vtoculo  fublatam  natufcoafulci >  iiuo  Vcllciani ,  fiuc  Miccdoniaol 

£tvtioili^.jf.iMMr4t!ir.Vcliadlaficii)iirmior,qc^m  iiS.  Ug.  \.     «r  Mttm  f»hts  iiifin.  &  hg.  ittm  fi  7. 

VCiblacirepetictooemimpedirepo(Dr.Maioccoim  4/1,1«  Ug.  fed  iHiiMsm  §.  imtui  dattonan  infr.  dt  SCi 

aequicas  81  potcftn  cxccpcionis  vinclt  prin  nm  il  Maced.  dtil.kg.  quidam  i.^.  §.  primo  4d  fanuttf.  yit- 

lamxqiiicarciu  naturahsfbligationis,  ncrjuc  vaiu  UfAH.  Illud  caani  obrcannoncdignunicA,  ma  c 

nouum  cfl, vr  zquicas  cum  cquicate  pagnc:  A'  iof  noftrns  haoc  legcm  fic  inc^lligcrc ,  quafi  MarCix« 

cior  vlncat  1  tfirnurirciTi  diH.    nsturalu  &  lec  fftr-  nusdi(linguat,an  exctptio  iicfauorabilis,  nUo- 

nw  61.  §.  quod  vtro mfr.  defurt,  Ac  Macc^oQiani  cx-  U :  aliud  caim  longc  cil ,  trad^aic  dc  oxce^uoae 

^B^ioqoamuiscqucpetpetaafic»  eandimquelc-  qacodioiaCc,  vtipQloquuncttrf  oliadveTodcea 

»*ttt8authorita-cru  prxic  fcrac  ,  quia  tamcn  noa  quxinHufiafitoJiocrcdicoris.qiiomoJoMarcia- 

tamoacuraiiqu^mciujll  x^aicatanuitur,  ncccoU  nusiiicvuk  nos  loqai:  poicd  iiquidcra  £eii|  VC 

t*repoctift»n(tvnicfecenacufatcninamobl<gatio>>  excepcio  aliqua  iitodioiaceicoccrpciSa,  vt  poie 

rcm,  quar ctlam  poftfenatuftonfulrum  cx  m^itao  c\ccp:io  doli ,  qix  l.cc:  iuiiiViiaitv  noa  irrogcr, 

liafcicur.  Prolndc  ncc  impcdirc  rctcotioacm  io>  iamam  tamcu  &  cjbtiii::uutor.cui  fur^^,i'.Lc  apud 

lati,  qaam  natnralUobligatiocrcdicocifblatio—  bonos  5rgrauesv{ros,  Ug.  4.  $.  ddutrjm  sr.fr.  itiA 

Bcm  accipicnti  peuerit.  Htnc  vctb  intcliicimus  mjil.cxctpt.  Idcoquc  ncc  i  libcriJ  contra  j.aitiuc5, 

miiim ^i^ltcr  ooUti  crrencln  co  quod  pucaac,  nec libertis cootc^ patrenos obiici  potcit  Ug.  lutt 

T^i4ittio  filiittttfcodrako  ^oociari  poiic ,  quia  7.$.  mtxitptioncs  infi:  de ob{(q. pimM.& fjttr»)!. prjj. 

'poffit  qailibcif  vcdnimas ,  fanori  fuo  rcnunciirc,  ncc  tamco  coir.pacata  Cit  odio  cius  cui  obiicitur, 

Macedanunoaoi^il^^et  qubdaoniiiri credicoris  icd  cx  fumma  zquitate  naturali,  ^sucotc  caui^B 

^fojThn|firiflift  fit ,  ncatfa  enim  rcnnndatfo  cxcipicntis,  vc  in  hac  ipia dolicxccptlooc  coot^ 

Mj^ptti^diiilft,  nealioquifacileitc  vtriufqucfc-  gicquxlicccidcocomparaueilcdicaiar»  necot 

Barareoofuhi  poteftatem  eludere,  multcrc  vcl  (i-  aolusfnuscontranaturaIctnsquitatcmpro/lt,aut 

lioFuniiias  renanclance  fenatuTconfulto  cadcm  potiil$,ne  quispcroccaiioncm  iutiscluiliscotura 

iaculcateqoaconttahic»  vciomaUerom  coocta->  cqaitatem  naturaicm  lucrum  capccc  cx  damnc» 

Aibus  lc  intcrccfHonibas ,  ;ipnd  noj,  q  ji  crrorcm  alicno.quomcdo  fcrip-.utn  cf.  iii  /(i^.i.</;dSr/iR>iiirx-. 

iotcrprccam  fccuci  tenuncuc.oncs  ifta^  admitti-  (^r.Hocipfo  camcn 'mteluginnisnacurali  zquicsce 

'tiittl,  qnotidlano  vfu  expericncia  cnmprobaaic»  potiinmumhancexcepctoncinnici,&:i(iciccoooa 

leg.  qnidjcm  i^.  in  fn.  infr.  *d  SC.  VtUeusi.  denique  tamodioeiuscuiobiiciturinduflamcircquim fa- 

priuatorum  cautiones ,  &  coaucntioncs  lcgum  t  uore  obiicicniis.  Idque  apparet  euidcnciiiscxco 

atqoe  renaturcoBfaltorom  aothoricace,  (cnferi  quod  llcetn6ali;poflitexcepciohxcobiici,quaa 

namqaam  dcbent  Ug.  rUint.  iv.fr.  de  fnii  &  Ur;t,  ci  quiipfcdolum a JmiCr,  c:: j;artct.-:menobiicicD- 

Vc  iciUcct impedici polfit natiuicas & poccilas ex-  tisinrcm c(l,nccicquiricur,  vc is ipfcdoiutiipailii^ 

Teptionis,  qn<  es  vtroqoe  ieoarafconfalto  nafci.  Rt,/.i.fp£irff^Md.fiir.ncmpc  qaia  naturBleii)ia'^^~ 

rar.  Q'iamuij  vbi  iam  nnri,  ^.r  qujrfiM  c^ccntio  bccarqultatcm^&adfauorcmcau^xrcfpicici 
c(k,  Don  cog ictir  malier  ea  vti il  ooiit  Ug. vUtm. qukmadodiuma£korit»Uoquii3(condidioiG 

pM.  ktfr.  dd fe»attifiet,fuU.  FiIm».  ttec  magis  filfa*-  ti  odiola  dicenda  ei&c :  cilm  non  detor  adi 

-^milias  qu^m  muliet.  Quod  tc  in  cactcris  con-  aUumqu^mqulexallcnaiad^utacoDtianaturalem 

ncncionibus  iuric  ed,  qiueiifiantadobtuEdcn—  zquitacemlocOpIctari  vclit  d,l.HAmhoc»4turd  14. 

'^lam  adcm  legis  vcl  feoacufoonfalti ,  priafquam  vbi  diximos  Sfv.  qui  fcmpccodio  certc  digauscl^, 

4a(aoc ienacaKnnft|ltaai viresfoascxcicre potuc-  &  quidemonxirooiUnquamoaiiusipfumnaturr 

ric,  oullias  momencifum,  taoquam  fatfl?  contia  iufringati.nrr«i>tfffrr(Cio6.<(rr<^/.iirr.Hincigiture(h 

iutpubllcum.  Valenr  vcr^,(i  poOquim  ligum  vo-  quod  qui^<iu>^  duliexceptione  tutus  fuit,  quzpcrr 

luntari  &  poteflati  fati<fa5lum  efl,  inccruenerinC  petlialBnperc(li.^iirrr;.jr.Wr.dri/o/ifn4/.«xr^r.Ttpec 

/i  quando  J5.  f.& ginerdtttr  Coi.  dt  infgic.  tefldnt.  errorcm  folucrit  repctiti.jtti/i  rfftfrr  7.  vbidiximus 

if^.fiUhmt  if.f, (riiK9lgi.Stm&  Affrm  xj.iiifr^  fugT.itm^.umf.itU.  quomodocxuridcquibas 

■•        ■   "  *•  ■             '  ,         "      .  VaA 
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lllAtcianus  in  hac  lcgc,  qui  ctccpaoncm  babcnt  in  iore pafTim  vtirr.ur.Nam  &  quod  magii  cft,fi  vc(us 

•  liiifinioieiTi incrodadtaro.  NccproinHeoHBllliter-  dobttor^iufiocrcditorcconuentotperinioftStiMil- 
.  pretibusvaldelaboran  ium  c(i,vtdiftinguamasdo-  dsfcntcntiaabfolutusdtA'  pcftca  (olrcrit,nc  n  rc- 
-Jiexccptiooemfpcualem  ^dolicxceptionegcticfft*  ^titl,liUiMniu6o.wfr.lnctit.  nimirum  quialicctrel 
.]^itKCiMiiliiaexceptionibuspleramqaeooiM»c«  sodicBtc «xceptio  zquc  perpetna  flc ,  non  tatfeR 
.  li^MKTtquinque  doficxceptioncsconltituamus,  arqaitate  naturali  nititnr,  {cd  potiu;;  ci  r.lf.  Quii 

qi^oilnttttam  (atis  (cfutaaicnus  idd.Lqiu  ftdnkrt,  enim  ii  per  impcriciam  iadicis,aut  pcr  graiiain,auc 

Bcceptioni  Maee<lonluriJ!fidUorefteiEceptk»prae-  qood  fiaMias  eft ,  per  fordes  iadicatom  fii  f  Q^it 

.  fcriptionislongifTimi  re  •nporisquippcquampoftc-  ptitct  cx  natuiali  arqii*iatc  hoc  c\{\z  conipctcieeX- 

fiotes  Imperatorctiaduxcruat,non  tam  Fauorcdc.  ccptioncm  rei  iudicatxrEc  camcupctiode  Ibnduai 

.Jricorisaarpollcfllbri^qi^raodionegiigencicnee  eftrebusitaiadicatts  proptcrmumindicaraiuan.  . 

•  tati»  ex  cquitareaUqua  naiurali  qux  rcj^ngnat  po-  thoritatf  m  /  ftruoC^.f.ciim  Pr/ttorinfMsC.TTehtU  lfi 
titVs,nccpatitur,vtid  qaod no(lrumcft,nobii Unc  pf  iaifr»itnti*m\\.itttitll.Ltxceftmt(>'jMfiditug.l  & 
hOtonomot^iktixxviL  idquodnoJlrttmuJtnpiLkr,  ixmirfi i^.i.\Jiifr.dtrHvmdic.  Alioqninullus  eflirc 
Accvtcuiquam  mortaliiim  ignoranti  condicio  ini-  Jtiiam fioisjfc ndliacdderet,vt  reprtitafzpiiU  U« 
^qnaperaliuminfcracut/j>9iid<irrr4/ffri7.)^«i.m.red  te.contrariapronanciarciitiir  l.fir.r^tilu  6  frfr.detx^ 
«qaicatcmerecluili,vt5:  vfucapio.ne  recom  domi-  ceft.  rii tudic.  Qi^xratio  &  xquuaj  ii  crc  ciu  lis  eft^ 
Jiia  /enipcr  fint  in  incerto  /.i.  devfuTf4t,&f(uufJ6c  n  nemo  iion  vidcc.  Proi&de  naiurale>n  ubiigatio* 
vtdi!igcntioi-quir|;:c  fic':ct  ritliev  (iias  tcpctcn  Ja',  ncm  tolfcrc  non  potcfl,i<cc-cti'.s  cflcdam  ad  indu-' 
fcadkiones  fiuitcxcrcciidas  LvU.C.  dtAtinal.txitft-l,  ccndain  rcpccitiuncm  loluti  diii.  Lg. IhIimus ^  cutus 
i^.CMfufrift.  ht^,ttmf.ly&f^.  Cjifr^etift.fo.  harc  vcra  &  gcrmana  ratio  cft.non  quam  Accurfiai^ 
T«/40j<;;»»ffr.I:;it!;r(iqr.":sttiruscxc.ptio:icpcrpeCiia  Barrohis  ^  -iija  :f^runr,qi:f)d  cxctpiin  tti  iudicT» 

'  k>ngiiUmi  scporis  liuetriginu  nuccciamquadra-  tx  induciia  (it  ad  coiifeiuandum  iuris  rigotem* 

ginta  atttploriom  anaormn  nihilomtnus  folueric*  Quarouis  Bartolos  malit  lioc  intelhgere  de  exce« 

nonrcpctct  condtiflioneiiu!eb:ti,q'tia  bona  fiJcm  p-ioDcliti^  pcndcnti$,qu3(idcci  tantii-.-  loq  :.iti"i: 

agnpuic,& natuialc obhj^ationcqi  xpct  huiuliuo-  Pauiusin  </././«/MHis,quodnosadcJOiIocumlaciut 

4Ucxccptton6necaomloencccffi:ftatollicar«EQqj  tefiicabimas. 

I  f  Sipars  clomus>quxin  dicm  pcr  fidcicbmmifliim  rcli£l.icft,  arfentantd 
iemfideicomraifllb  ccdcrcm,  6e  eandcm  hercs  (aa  imncnCi  rctcccrit:  deducciu 
dam  efle  impeofamex  fidcicommiflb  condat.  &c ,  ii  linc  dcdut^iooe  domum 
tradjderitypoiTe  incerti  condid  %  quaii  plus  dcbito  dedeht. 

Ad^.i.Si  firs  dmm.  .      enim  dominta  fideicomtnlflbcnm  qos  iaie  fci? 

ti  rc  inrpe^kolcgibuserant  i.jco  j;!  ita,tj.'.r.(iicinfi« 

K  A  T.D  V  c.  Condiclio  indebicinoo  nafcititt  oifi  dcic6:niUaciani  po^crant  nili  pei  traditione,ade6^ 

es  aliquo  rfgocio  gcRo  pcr  qaodres  fiac  accipien'  que  recatatndtcionetnonideo  tamcn  fide)c6aai(V 

tM$»Lfiindr!ii\i.fufr,btstit,  •tqut nullumnirgocium  firiut (icbac dominusquiriciariusreiperfidcicolii-' 

gericur  incci-  i^eredcm,  qaiflcdificatin  arcapcrfi-  miHjra  reliflx,  rcdcaotilinborriurius,qaafinud». 

dcicommiiium  rcli^a»&  fidelcommifrariuin,  quia  eirettraditio,quxiufta^leeicimScaufaranon  ha- 

ciim  fuperficics  &  natocaU&ciuili  tationc  cedac  hetetLquirfun:frnctum i.fttfr^vfnsfr.  ett.  LnertmAm 

.  folo,(.2..iff/r.  dtfuptrfic.tion  poteil  quodin  areasrdi-  41.ir1jr.de  vfur.luna.L  T^umquumnudd^i  dt  Acquir.rtrk 

ficatumclt,adalium  percinercqu4madfiJcicom-  dtmirt.  Gcritcrgohcrcsnegociamaliquodcumfi' 

snil&rlan,  adquem  &  areaipfa  pcrtinec.  Eff^fi  deicemiliariuqua  lo  pancmcobuCtam  domusbe» 

jparsdcMnuSjqux  in  dicm  fijeccrtatri  (iucinccrtam  rcdicarix  pcr  ficicicommillmi-i  rcliftx  fua  impcnfa 

•pcr  fideicoinmifTuni  rchdla c(l,arierit  ante  dicm  fi-  tchcic,&' rcfc^a  iradicacquc  ita  per  trsdicioni  iacic 

deicommiffi  «^denccm ,  id  eft  fiue  «iaoedhacfiae  ipfam  accipicntts.Ptolndecqou  eft dari  condidio- 

iam  mortuo  ceftatorc,  v\'  csm  heresfuaimpenfare-  nem  hcrcdi/i  Jotr.u  rnta  -  non  (Jc  inifta  fcfidl;onis 

fece(it,&  tamen  fine  dcdudioncdomam  tcadidc-  impcnia  rcAicuci  ic.quia  negari  r  6  poccft  quio  plua 

tit »  non  poccft  lisbcrceondidiooem  iodebici  fiae  debito  fb1aerit,cdm  impenfam  quam  dedaceca  po- 

tedfiaeiliceitl»fedimpucarcfibidcbef,currccen-  tucrat.non  dcJuxerit,  vt  &  inlcgc  praeccdentc.  vbj 

Kionemqoamiblam  habeb«t^omifecitctfig.iiy.<K  diximus.  Pooimusautemrefc£bae(repartedomus 

i^i^^tiM/i^.iwcm.Quidenlm feeitircipientis^Ai  «b  hered^,  qolafil teihtorerefeAa el&t, noilAii 

V.  jSindrtdrtrffedttfim&Lfivrb4»4$AJl^.&Lbirtsiu  a^onemconomiiichcrcscotra  (idjit  oiTi.fratium 

i»fr.*d SC.Trtbt&.  Hac  nimirum  ratione  vidi  intet-  haber et.nuliamq;  dcdu^one  iajpeol«,qua lopn 

toretescomroinifcuncur,legaum  in  hac  fpccic  faiifc  fidcicomifib ,  8e  fideic6iDi(Ianj  locvoceiMte  opDC* 

.<loiDnmalicoam,aut  qozclfet  heredis,vt  per  tradi-  tecctiCiiifi  tota  domus  csuda  prdporeretur,  dum- 
tlonem  ab  hcredc  poftca  fa(5am  aliqoid  ab  eo  iti  modo  pariiculariro  rc(eda  clfcr,  quauis  ita,vt  nihil 
legatarium  txanliiirc  dici  poffit,quod  failum  fueiic  penitus  cx  priftini  matcria  rupetelTct ,  quia  non  co 
«cciplcntis.  Ridiculc.  non  enim  de  domo  lcf^a  rotaiisfidetcomilTi  m  duraret  Lfiit^ltgdtum b^.^.VU, 
Matclanus  hicloqaicur ,  cuins  dominium  (i  fucrat  dtltidt.i.luncll domot  htrtdttari^s  .%.eed,tit.  Niiulta- 
tcftatoric,rcdavjatranriceinlegacaiiumpotue(iti.  meiotcicfta9paisdomusarrcnr,an  coi.^  poli  mor- 
)dlffirfi4.ii^4^/iot./.I(^«nHnjkulUi^.iiedde  lefflt«ftaC0ris,qntari  ab  herederefcdancauic  cota, 
mo  pct  fideicommiir  m  rclida ,  quat  licet  fucrit  iri  flue  per  pattcs  impenfa  ci  omnimoc»o  a  tl.Jcic6mir., 
dominio  dcfundi ,  oon  priils  tameaacqairi  fidei-  fario ptKftcnda  elt ,  &  ex  iideicomido  deduccnda; 
..jgaimUla(iopocak>  quiatl  tndjii&aMimisi  toM«  di- 
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ftiDgttendam  eftianlncodemloeo^eaiMinPwftrea  Ntan^od in  di6caifi reHm)ittiir,poftdil{{podte 

"  teftatoralunidoinu2<il(icaueritDecoe>  vtpriore  ic\h^ciai  dicitat  dJ.^.^.i.i^udndo  dialfg*t.ctd,  imhi' 

cafa  fidetcdroiflum  iniec(id«,nifi icftatoiem  aliad  guiuiis  vt  puto  vitandac  gratia.Qiianiaai  quoiiafl 

(entiffc  appareatiquauia aceteflet rdiftain  qiwle-  ftdoe<Um  huioi  f.fcntcntia  atiioet,  ninil neficrt  an 

candu  zdifiauni  extrudii  cft  i.^.Wr.P9fteriore  te*  viuoaamottuo  dem  dm  tcftacoic  domus  arreTic,dii« 

ro  i     firlcicomifsu  rubfiftai  arez  quc  poft  totam  modonona  teAatore  ipfo  leFc^a  0.t,fci  ab  hciedc» 

domijcKUllamadhucrupercfl,&qnzex)cgatovin-  ^uodoiii  poft  moitc  tcliatoris  iiuqua  hercs  fa6cu^ 

«licariautex  BdeicomilTa  pcti  ^  o-.dl  d.l.dmmbirt-'  «uaficJdeoautelocatosvideturMircianustiepaK- 

MuriM  &l.figrtgtlegato  iiiknfin.dcUgM.i.\iii<\h(\  \\c-  tcdomusno  dctota  domo  cxn(la,ncalioqui  totum 

^id  miliaarca  ab  hcicdc  xdificatu  elt>id  vt  lcgaio  tidcicumiiltjm  indebicc  fohicu  vidcrimagispoilctt 

vd  fidetc^miiTo  ccdat ,  ncceflc  eli.fcd  non  facitca  4 Cotamdoam heres fitis  ruraptibus  refediTet: cdas 

resquincotaimpcramabhcredcraclacxfidcicom-  enim bars  tancum  domus  exafla  cl}^  antc  dicfidci* 

milToi  autexlegatodcdociopoiteat.  HaecHpro-  cdmiflicedeiucm&abheredercfedla,minocdi4iir> 

Mleias  aedium  leeata,vel  pcr  fideicdmiflism  relifta  eandi  caufa  eft  quin  fideicomtfltin  non  lotfi  fiMrft 

liierat.Na  fi  vrmfaiilus  conftat  rcciaftis  &c  dcprcf-  indcbicti  ,iliud  ramcn  vciu  rft  hcccafj  folutu  plus 

itsadatca  vii^isdibus  vfumiiuduexiin&ui,niiipcc  dcbitofuilfc.quodluilicitaddandiiindebiticoiiift* 

partes demoltta  fie  domai,& re(edarf*idfMiw  Aioaem  d.iirox  practd.fupr.TtmetG  prioreetiicifit 

i3.^.u& pd.fupT.quib.mod  vfusfr.inum.ViciUui  en.m  ro  ej  magis  toiu  in  Jcbitc  folutu  dici poflct.quao- 

oxciogoicui  icg.icum  auciidc>c6mtirumvfu»tru^us  doqiiidcm  cci4toiadoiaoc6buila  fupereilet  afea» 

qnimproprietaiis ,  vt  ibi  diximnt.  an ver6  diftin-  qvx  in  fideic6midb  remaaeret,.itque  itafiicercHtt 

;Eaeauuvtxain  dicmccna  H  JcicumiiTum  rclidlum  totu  quod  foluiuefler.tndebitu  videridebcrenmfti 

ir.m  in  incertii  Alitcr  enim  ceditfidcicdmilfidies  liusigitnred  diccre  idcb  dc  paitc  domusantedkn 

cuiu  indifeertaceliducft,  alitervero  cumindiem  fideicdm.illccderitcm  c.\.iAa,  locucil  cHcMarcia» 

incetlain.  Priorecafa  ceditfideic&miiTidiesOjii^n  num,  quia  fi  totadumus  viuo  tcilatore  cxuiia  fuif- . 

imortc  tcnatoiis.q  ibdicm  vcntnia  c.Tcccrti]  cft.  fct.eadcmq-,  vijo  ct-.i  tLn.itorcicftcT^i,  nullu  fiuei- 

Podciioic  vcro  no  ccditniij  poncjuajn  Jic  cxtitit,  comiflura  lupcicirc;,<i./:/i'f'<'rg'''«  ^.v/r.ncc  totum 

^niadics  incertiis proconduiotic hal)ctMr /J/;j<j|-  plusdcbito,  fed  ctiatotfl fiJcic6mtflaffliodcbi(6 

cnrus  r^.dt  toniiii.C'  dtm$nJfr.l./\.^.6'  p(f.  ufr.oHahdo  Inliuum  eirct.itfccique  iiidebhi  quidera  C0ndidlio>> 

dtfii<^.(r^.ic<^auec^mpoaimusarliiic  Uonm  aiiic  nc  rcpetcietar,^cdcertinonincerii. 
dicm  fideic6iMiliidint£.ri  dies  cercus  fuicpcrin.      a  fe§t  iueeni  mdUi.  Ec  tamen  indtUti ,  ndtt 

de  eft  acfi  poncrcmas  viuo  adhuc  teftjiorc  domu  cnim  c  .m  Accur/i.i ,  Sc  B  irtolo  condiclir^ncmTti- 

aciiftc:SivecbdicsincciCusfuir,potuitatiiflcetiam  dcbiti  ^  condidionc  inceiti  hac  pattc  fcpacasc^ 

poftnortCteftaiorir.  Ergo  fenuendaeadiftinftio  fecor^lum  ea  quc  diximosad  lcgcm  ptoxhcl^ 

cS»qua  atr  iH  nus  fupri,  cuin  diftinximuj,an  viuo  prx^c  'cntem  ,  vbl  ra:ioncm  aciolimuscuc  iiicctti 

annioccuo  tcftatoce pacsdomusc6J»aft;aiit.I'coba-  hoc cafuaeendurafiioon  ceiti ,  dcquo  ctiam u^. 
liiliastameneft,  vedeeofiieic<«iflo  Merciaous  >  dauimos  m  Imr.  io.diK«A  i^.  dt  errar.  fr^ffnA 
litcloq i.rnr,  c^uod rclitflu  fuericin dicincectum.  '  vbivide;  ^ 

'  r  ^  Si  padus  faem  patronus  cutiilibeito ,  ne  operdsab  eo  petantur  i  quit^ 

|jtiAl{p||j||pyG3lutum  fucrit  alibeno,repeci  potcd.  v 

\X^d§vlt.SifM£fut^  cuialienimobligacioneficutirepetitiononeftfb* 

.  Rat.  DVB.  Pa6iumneopetxiihbertoprae(len.  lut  ,itanecpecitiononfoluti,  Ergo  ii  poft  concr»* 

jil>  «idecur  eflis  otmcra  dcbitam  pacrono  reueren«  Aara  k.  ttberto  iiuc  per  Alpulationem  itue  per  iiA 

jlim»  quxfacit  vt  opecas  libertus  pationo  dcbcac  randu  oblig.^cionc  opcrarum  conuencric  inter  ^ 

.  wMxmUtct ifinoHferttm       Ithrtminfiu.vbidm-  cronu  £c  libcitit  nc  opcix  ill£pra;(lciur,dlcendsm 

aua ptft^htc  tit.  Ergo  eft  coaerabonosmoMsl.«lw  eft fublata  eiufmodipromiflione  obligaTiontoarn- 

i^f.tUgtnttr  infr.folut.ntMtrim.  ac  proindc  non  po-  ra!cm,8cquicquid  cpernnl  nominc  pulied/bluram 

KCit  Cuhcte  naturalem  obligationem.  Quod  enim  cric  icpcti  poire,nec  iniultu  vidcri  pauhim  debcrc, 

(dici  fi>]etiiatnral£  obligacionScoIli  piOto  contra-  aacccntrabonos  morcs,ciimficuc  inpatroitipote- 

:  fioiSti{bSMitP4mpbiH!tf0.ndturalis dtfeltttmmvc-  liatr,fuir,vt  Iibcrtuadpr«ftandasopcrasob|ii;arct, 

dicitatf  ciimpadii  luftu  cft,  quoraodo  l*apinia-  ita  in  eiusaibitrio  eifc  dcbcar.nc  qtiidopcrarii  no- 

iiasloqaitar,1dcftncq;1eg  baaneqtboniamoribat  mineklibenopoflitexigere :  qoodilt fi  paeircaiAr 

eontrarium,vt  bcijC  interp!  ciatur  !;ic  P.irtohis.Su-  dc  opcris  non  pc:cDAlsd  i.raiurdliilfi  vnus  tj.§  fs- 

pereft  igiiuc  ctiam  poft  padu  dc  non  pctendis  opc-  Qm  ntftttrttfufrJtf4U.lc.Oic1  fauii  contra  bonos  me- 

risnatarailsobUgatio  liMni«  qnc  rolataru  opcra-  rcs  paAam,&  eontra  debiti  paironocieaueMtf  ,li 

rum  rcpetitlooclmpcdit.DEc.  Padlomdenon  pc-  cdueniret.vtetiarolatsalibertoopenerepeti  po(^ 

Cendia  per  patconoro  opecis  ^libctto,  non  ad  alias  fcnr.Sed  ciim  conu£ntc,vc  non  pccaotur  etiam  one 

.cpeKurcfiBrri  poteft,qnkmadea^quaEalloqain  peti  promiflae  foat,  pa£tii  iactpit  i  patrono  qai  fiblie* 

pollenti  Ftnftia  eoim  pacifccretur  qais  de  oon  pe-  gemfliqidicere  potuit,&  ius  fuu  ctia  circa  natma> 

tcnd.-ieare,qua;nulloeiia  pa(9ointerpofitopetlta-  lem  opcrardobligationSlxdcre.  Ec  ideo  qoicqaid 

rocn  non  polRr,atqui  no aliat  operas  cxigereac pc-  poftea  libeitus  operaru  nominc  folueric ,  indebitii 

tercpatio.His^Ubcrto  potcft,  qu^m  quasUbectnS  vldcridebet,indcbitiqucc&didioncrcpetcndura» 

jpfcin  accipicndalibertatcautftipatantlpatrono,  quafi  foiutii  cx  ciuih  cb'igationc  pocldsquim  « 

auc  per  iiiii  icaodum  pcomtfctit  Ly^.vt turifiurdndi  natucali.Crcdendus  cnim  quiiq;cllcxeacao&iol* 

7.^f|p^/bteynjite*.Naqa»proildl&non  funt,  nifle,  exqnaefficaciils  potuit  conuenirii.i<(^/Sf4 

rctincntur  quidem,necrepctuntur  fipraeftitx  fint,  tnmtxphiribm  97.in/>.</</tf/«r.nccdubitatarquinpa- 

tan  quara  naturaliter  debitat  d,  $.  lAtrtm fcd  pcii  ta-  ^ii  deoon  pciendotoliac obligacione  naturaiii.f • 
jneo  noo.poflimt»(iiuadailita  «6  dclMiupAai»- .  remi^JSt  fniwmk^  caaquara  indebitigyeit* 
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DE  CONPICT.  INDEB.  LIB.  XII.  TIT.  VI.  40^ 

.  lioDem  Uum i$  ]i./.ijS^J4on  ergo  hacparte  ob&-  qoani  promiffiEnaturalitcr  umcn  deblt»  tc  (blutc 

qnialci  openu  kfilndlibai    aiuficialibas  diftm*  cflent.  De  quibos  repetcndis  tradari  nurrquani 

gaere  dcbemiu ,  vr  ab  A  ccnr fio  &  Rartolu  faAnm  potcft ,  rACx  cilm  {<cr  fa5i  erroreio  folacae  fimt  ab 

cH, kd nromifiiu^  qnx ii fai^am  de  non  petcndo  eo » qoi  (epoiabac  easlure ciudiaut f fstoiio deb^ 

41.  N  £  K  A  T 1 V  s  libco  6.  Membrananite* 

.  ... 

O  Vod  pupillas,fiikecniitoris  itt]^loritite,ftipul2^idpromi(air|l^ 
/    irpeatio  eft,  quiaiieciiiciuaickbet. 

ddl^KfdftfjJjut  4T'  nu]lampoffi(Utf<a'ffjZ«Z5.f»/'.4iii)U«i((jfScdBona« 

nencoDfeqoenseft,vtc«irarataHscbi]gatiod«m- 
Hat.  dvB.  PDpnioietiam  Gncf.^toristutho-   rouUquo  Qfficcrepupillum  debcji,quoriiodoaffi-' 
i|ate  ftipulanti  promitieiulo' nacuralitcc  obliga-  cecctlieiTefilleiuteoatatali&gentlamubligatujrJ 
tnri %jn Pn,mfrMimM,  iJe^qoeli4e'mflbrem  d«re  Omnes  eoiin-efieftos  oaranlis  obligatlonis  acpe- 
potc  11  l.fi pHfdlm  117. ihfr  de  ferh.9bligJ.  Stubum  9;. $.   pr6  ferei>di  funt  iuri'cioili>pota n tctcncioMm p** 
mUKT^Uk  defilntJfi  fupiUm  )i.fHpr  dt  rtuft.  qui  arhttr*   riat  dedadi(mem,cxceptioncnr, cotBpenfationccra 
ftltfMt,  vbi  dixirous fufr.d€  iarriirr.quem  viiq.(iare  vt  dlxlmosad  d.L ^dter4frMr$fl.f.^tfitumfHpr.  At- 
flOnpoffct,  finonma^iSi)u^.nfariorusa'jt  pr-kdi-  quicoatraiurisciuilisr^ialascItjVtpapillnsabf^ 
nmatoralitet  obligaretur  l  tKuilnHk  6,i>ft  devtrb.    tutorisauthoritatcobligctur  protnitrcndu  &  paei- 
il%«r.  Obligaiioncm  cnim  aliquam  aiic  ciuili  aut   fcendo /.fon/r4  iutit  28.  fiipr.dt  ftS.l.  sbligm  %  mfr.dt 
ialccmnaiuralcm  fnbrfTe  oporter ,  cui  fideiulfnria   Arbsr.r»r»r.& contramorcm  ciuiratisRoraansi^, 
poffic  accc Jc.  c  l.fttpuUtm  fum  6.^  vlt.  &  l.  ftq.  U  qui   mnt  noflrd  ciuitdiii  S.infrMucquir  htrtd. §.  runcddme' 
tmtr*  1 1.1. ^iujfnr i6. §.fidetufforiKfi.dt fidtiuf  Aiqui   ntndi  lufikjiuiKulitu.  licet  vtl  ntn Uu^.  dtfuf  iS»  mff.d» 
nacuralis obligatioiajpedit  repetidancm  fiiIuti,Tt  (ot^ftimi,  Ergo  n6  {^otcft natnnJbilfat ol»Ugati<^ 
inhoctraftatutoticsditirtiuscx 19  1»^««-    quxexpupilli  prDtnifllonc  nafcitur,  impcdircic- 
mJfiiiMfcntm  i€.f.tihertm  l  fidterAfifdtrtii.&paff.   pctitionao  roiuti.ciimiuregentiumindcbitampe- 
flimJmHlJ.i,i.tli.fi^,fiMtimfy. iur.  Ergo  cot.ciii  cniiiaroroliieric  IMMkm  ^•p.iufir.lioe^.  AUod  tk 
qndmln haclcgetaipjum rtt, diccidnmert, quod    fi mdtuani pc.-unbmquamfm^  -i»cori. authoritare 
papiUus line  cuioris aathoritatc  ItipulaDti  proml>  accepcrat »  lol'.icni :  noa  cnim  contra  iucii  ctailis 
fe|1t,fi(«laeriKe^crenon pofle,  qutaid  natutl  rcgQiaseft»  vt  pupilluscftra  authoritatem tntoci» 
debct«Idc()qaentmirumcoguncur  Accur(la$,Bar-    munura  pci  umam  accipiat ,  ci^^m  accipicndoficrl 
tolos,  cxteriqocinterpceces  ao(trii»cmhancdc  poiritiocujplctiorarq(iiac(lamiarcgcotiumobli« 
co pupiUoinuUigerc ,  qal  adltocfit  nmmf .  tiat  qul  gari  eo  ca(u,qaod  ei non  folc inteTdtcendum,iHc5- 
aun  tp^tnlore fuo  contraxeric ,  6e  ei  aliqoid  pro-  quc fi  mutuam  pccur.iam  quam acccperar foloeril^ 
mtfecit,qi'emadraodii &quodde  pupillo  mutuam  autpai)eifactusautcxcutotisruiaa(horitatc,iiaTC 
pecuniam accipicntc  rctiptumcft  in  Ipt^m  $9.inf.   perfona locum non fadit repctirinni,  non  rcpciir» 
it^St.&  4AiM.PapiUam  macnam  pcraniaffl  aoct-  d.l.  Stubum  m  rmp^m  9  .$  .dditio  dt  falmJ  tim  ii- 
pieocTo  fi>  c  cotorisauthor  ta'e  r  e  qu  dcra  iurc  >  a    ludt^.uhtrttmtm  qMdndoduslt^Jt  ctd.d.i.vlt.fiipT  dtiin 
'KuraUobUgaciu|UodtAmc'-  ptor^u^conimcntitiuia   rtiurJ.uittTdum  1  ^.fupr.boi  tit  Lfipupilim  i:.  trfr.ddL 
drridicolumeik*Dic.linacuradtbet,quemiu^e  fdUidJfiettMpuptBi64.adSC,Trtb*U.  fciipiiUi  i)sa4 
gcntmmdare  opnrtet ,  c  jii^sfidcm  (ccuti  {\JtDusl.    d  l.rlt.de luraur  &ad l.ndturithur  ti.f  vk.fupr.btc  tit. 
ctiim  dtupUm  84. fl*»  udturddAttddTlgAjltr.  A<^qui  re<    Vcrim)  11-.  v.h  c!i  cuod  NeratiMsiiiic  lcribic ,  quod 
rum  noncfttpiiplihraifioeft^alancialicaipromi-   puptll  s  i>  c  luuur.aailioritace  ftipolantipioml. 
fcrir,fi  Craufuam  pccnman'  (it.cfjtf  r  i  vnho  iti-    fcii;, fi  lol  crit,pcfl'c  rcpetcrcnrn  quiana  iiratticr 
Ccaccepcrkt,iutcecniiumda:e(|uicquamopottcte,   oondcbear,  lcaquianecnatuiadebec  ,i<icitouilo 
onc  eum  quicum  oniofmodi  popliiQcaatraxerlt^-  inre,ne  quidem  nwirali  8c  geotiumjquontodod»' 
dcn;  eiusfccutum  eirc.Qusnarocnitnfttlc^cfrcpo-    fcercilliim  opnrtnct ,  vt  quoJ  finc  uitori.'.  authori- 
Kcft  «juam  feqnarc  iUius  » qui  nullo  adhuc  it)dicK»   tatc  promi  fluni  {bluiilet,  iionpuirct  (cpetiic  :alio- 
ptcditaseiTeinteir^gatnr,  qui  |i<eifiirlof«hacia  •  qoifecam  pugnarec iaschiife.fi retcntionemcoa» 
t*paru>i^diftct  J.;»apiJ{M(9jii^ie4Cf«ir.ftm4i  Fi>/n-   trapupiUGdaretcxeaprutQ  Hloi  cqi  stoonttaiacii 
«mrc  7.  ^.pUa^  mttrdum  wfr.  qntb.  ix  cmif  m p»^'ffj*t.  doilu  regulas fada clist: at d6  pngnat  feci],tamcr/i 
^uiqiielUacuaro  igncMat.quc  vidct  l.i.CJtfdti.mt'  rcteotioncmdccclas  pccanhe,  qusexcaaiamutni 
MMAmqoe vido vt  icadicamiipfius oacnffBiiaCfOa  (oloca      ^ia  Inris  ciuflh  rcgula  nulla  cQ ,  qo» 
|»uptllui  abfqoc  tut(*ri(  aiithocitate  nbi  eqnfiilcco  muti.am  pccunil  iine  totorls  authoritarc  daH  pro- 
pcrxratcmpoirit,qa<sacdatpoireillumailtliaCil>    htbeac ,  quatnuis  pupillus  qui  muiuam  pccutiiaia 
rali  aut gentium  lurcqiiod ha:  paite  voom icidtai  fiiae Cuioia«ccipir,non  magts  iure  naturali  obiigcp 
cfl,obllgart  ?  Obligatur  tamcn  naturaU(er,qaatc-    tur,  quimquiaWquiJ  finc  rutorisauihoritatc  pro- 
ti0sot>iigatioocmnatundcmnon  taincxiurt etiam   mifit: vttoquc tamen caruobligaturiiacural  rcr.fcd 
iMii.Oiall. qiiltrBrififtnrftlmHniiii Umfmm^u  vnocafniiavicfiieAnlBhabcttnacuralisobltgaii^i 
igfijitptcul.  VcrumcnimcUpupil^um^  litpuljntt   a!iovcrucafu,nonItcm.  Dcniq-,Tcparandaifta(anc 
taarii&fiii ,  &  aiurnam  peciwiam  acccpifio ,  vode  obUgaci  qoem  catucaU(cr^&  obligaii  iaic  natora- , 
K,at-ftfi^hmiirorcmda»epoilc.  NecennnesM  'li»n-tMwdooa{mnslnlibrbGooieftararem.Obli- 
^IMfjor  fr  condido  popilti»  fi  rquc  linc  tittorts   gatioQ£natural£conUitucrepotc(l  quariibctiiqni. 
aothoricatc  fidciaiTorcm  dcdcrit ,  quta  fi Jciuifor   las  Qacaralisqu3ntijlibctgciMra[is,q^>al!S  iila  eO.vc 
wtgceSa»  adiicdha  cura  hab«i<  maoaati  aftioiw  quisimplcac  «^iiud  pcoMiU  U.{ifrJiftSXiMfrM 
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4ol         ANTONIIl!  ABllt  I.CllATlDNALtA 

^Jlttftam.Ai  vtq«isebltg«tiiriaftm«MralM«llts-  f>njpilbiiiecuBcftdbiob]i|eetor,quia  pef ||MQlil& 

^aiu^Btlkopotuty  cuialiacquiuspoc^ciornuUa  ipucBfit,Depo(ficfibicoiiniIetCi  qucmadmoilBlD 

re.  ii^^er,Ct(npcrenimpoteiitlorc<|aicftsvliidc<ie-  «Uunus,  &DasaraipracoDriUociiu  ^iMfi{li(||p| 

pn,  Hte  auicm  mMot  g^iUiK  Mmmlfc  &d»pco 


pOenx 


4».  VlviamvsI 

son  (blent  reped,cuin  depen&  funt. 


AdLP00d^X»  aiimcftt&cor.crabon»PDfidemFacUr|utfquUvuk 

iceiftoAOonfeq^u.q  lodfamtcccpii  l.fiqitulMt^tM 

Hat.  hvb.  Pcrnajomncifantodlofar/./frHWM  flnJert iiidic.wt^.l.  liOMfiden^y. dertgul.tur.  noaU' 

Ugt  7.  infr. de  ftrn.  »)^wt,  6c  poenales quoque  omnes  mea  confequtOi eft ,  vt  qui  lam  iojKBaam  iaciilid 

adione:i  LmnttpmmiaxA. l.  cinftituiiotubm ii.ir.jirjt  caw  omniaiodo  foluerc  cogi  pomc.  Poteft eokn 

&4SitnJA3cfttn4lihm  ^'i.dt rtg.iur.  Ergo  p«Mia<-  adkoe CiUtaM  poenan ,  iis  Ullicet ca£bo9  qidbo» 

ru  repcciii  >  can to  fauorabilior  videri debet^fi  qoan-  purgari  mora potcd ,  vt  diximus ,  ad  l.  ^ai sirrM  j^. 

dp iam  rulu's,&  depeitfx  fiat.D e c.Odiofa rcropcc  fufTtboc tit.vUe l.f4ntitHm lO.Cit fidtiujf  Scd vbi  fol* 

«aufa^ft  cius,  quipoenam  foluit,  nonqoia  foluc-  ueric,  nullusauttcpccitioniaocpaBDlteiitisleau 

rit,  (ei  qniaanicqiiaui  foliicrct,  id  no«  fcccrit,  pcr  fi.pcrcft  d.t.  quiib  rtm.  lAno  autcro  [  a:n.-c  depeniie 

qued  cuaarc  pcena potcrat,  vidrtur  cntm  !inciE&-  Don  folencrcpeii ,  vt  fi  f\\iii  metu  pce>\£  rolueods 

InifTe  4rgd  fif4trt(^ititeii.infr  dtrit.r:«pf.tieactiim  conoentoac«caa&ionc>qQ.T pcr inficiatic»CBi[^ 

pcena vlia  co;nutl  pnteft.nifi  vclob  faiftum  icf  quod  fit  crcfccre  ac  pcrna!!'  fier i.foluctit indebitaro,ndll 

ficri  a6debuit,  vel  ob  no  faftu  td  qaod  ii eri  debuic  poilit  re^^ctcic /.  u  qui  4.C. bit  ttt.  item  vc quamllll 

§.^.^^^^f0Mlig4tJ.p»imf4at  mJt  rtgulMtr.  pae^aai  quis  prxftitecicsltei-.agereBS  Degocia,itti- 

itaq  ie  culpaaliqua  irmpcr  pr.>  ccdiipcc  a,&  hoc  men  obr.'-A.im  ruiim  f  r.vftiici ir, n?c abca  cnf  fol- 

sc*pc^^u  poiluatvidexi  pGe-iaeomnc&etiamfauorii-  uitrepcicte  iilam  poffir,  nec  abalio  cuiusnegotia 

bi  es,inipcft  ircfltcu«pab:ica,&^1ttteRefpabii.  getebar,rccupcrarc2^ui;)ro/)r<#46.j^.r/CMir«arr/ytf;»r. 

««,qiir»viPlatodiccKat,  non  rr  iniupcrna ,  q  ara  dr/)r0rarir.' Sui  cnim  fact:  pariiann'qu5(quc  lucre 

prcmio retinctur,  ncqiie  vcrbpada  ciret, ii  foUu  non  alius  dcbec :  Panam  tamen  (lex conutotion<e 

poiTet  icpcci.-QJdeof(»al{a«eltfoliitampcEnani  debica  8c  foIaca(ucticlegittiramc(re.oponct,  nec 

veneccpetcre.q  im autlcgihusfipaeoalrgalis^ic,  lcgittmum  modum excedere.  Alioqui  eciamfotiirs 

maceonucniioiwb'>t,ri  comicntioriaIi$,vciTe  iUude-  tcfctetiitl.fininforttm  i6.$  f»fr4dupIttmfiifr.bofM* 

CC f  Berc  igit ur  rcg)''a  iucit  babcr,  id  quod  k  quo-  L^  dtn4Utic.fam.Lftcuni4  9. tn fTimip.LplacM  tfJt 

qttopoenx  numinc  cj£.iftiim  cft,  neminem  cogen-  ir/Sir.  Porr6  quodad  hanc  iegem  non  n  jlli  adfenioc 

dOm  ei  rt ftituctc  Lquiii  «a«fM  ^fi-df ri|{«i.iKr.  Et  td  qua.l  (Imile  cx  IfipcvH*  1 9.1»  frinap.fupr.  a<i  tcm  noh 

quodpu;  u  nomine  a  debicote  exadum  cft » lucro  fccir.  Ibi  cnira  agit.ir  dc  pacnacredltoriscui  folo- 

cedere  cccd  toris  i  id  quidfcen^  7^.i»fr  dtfilutJ fipi-  tum  eft.Hic  verb  de  pccna  dcbltoris  foL:ctis.Dtoi- 

(Tnsrf  ii.r; 7^7' '  'f""'^  ipftddfUir vifr.d»figntr.t(l.l fi it'  que  bxc  lex  cftde  parnts  dcbiris,  non  de  indcbidi: 

)tair  7^injr.dt  htrt.  Obfcruandfi  ramen  cft,ii  qiun-  idcoqoe  parum  pcrtiiict  ad  iianc  Tituluir.nifi  hoc 

dbfpMiflrnitfcntiuite  debcacur  in  vicem  8cta*  feoro,vtqac  folacaBfiicraoe,tanquam  dcbitx,  0« 

jmrioneraeiojquodinterert.vrcneoitplcranqocta  eo  magisreperipoflInt,t,tnqua!r  indcbltx  quadil  *! 

wctoriis  fttpuUtionibus  {.vlr.  i>/jr.de  pr^tir.fi^uUt,  qui  foluicpatacus  (it  moram  mtrgarc ,  &  id  faceto 

i,i,^tifbt,dtftrb.oblig.'8einiiidiciiibon3e6da,  quodfiantifixiirettpsnamTbloerenoadcbalik 

nonquidcm  rcOitui  ra:"am  l«mclfolatani,fed  im-  l^ocnacnimiicbitaqnandiupurpnrln-ora  jiotcft.ttt- 

Cinii  tatnco  in  coiidcnationem,quz  cs  boii^e  fidet  debita  fieti  poteft ,  fcd  poft  folutioocm  non poccft  j 

diclopcwBrlfKii/cxjf^a{«f|4ti.rfMjiiiMfMi  AL)Mi«(«mklongei.iJ>.dki^.I«{.dr4MMi|j»|ii^  | 

7U^.PWjkiiJ.fM4iaSJi«SMii^  iimikitit4tttAMM,fidtOMcSk9,ohf4l^^  « 

4;.PAVLVclilifO)AdPlaadaiib  < 


s 


I  quisiuraiTctiedarenonoportcre,  abomnicontentionedilce^fttfr* 
Wfi^iutampeciiniamrepetipo(Ie,dicenclimieiL  '  "  f  %> 

Ati  i  Si  quu  iurMffet  45.  titionen  Ug.  luli^nm  verum  dtbitirem  60.  ii^.  k&tt^^ 

Prssfcrrimcum  iiifiHrandum  arquipararifoleatrcl 

Rat.  dvb.  Isqaiinrat  rcdarenonopoctere,  iudicaiz/.i./H/>r.(//r»rfr«'^.  f)  r  r.  liiruiranduaUn-: 

nonideoiaiacicnihUdcbere.De quidem oatttcali-  tcrponi rolec ,  vt  abomni  cnntcnuone dtfceda^» 

ter.  £ftetiinifiUfoc«iDlaa<^ionumdailiumquae  8cldcitco<|aotiescxdelationciuracumeft,  fidio-  | 

condifiicncs  appcl'intur  (f^t  iu^Mr     f.4;)pr;/4W(ii  qui  nontam  aducrraflo,  qiiam  fibt  iurade  qai»4it^  | 

lnfitt.dt4ciun,  ac  proindcqut  n'hilcommuneiia-  dercturj  non  aliud  ainplius  qu2mur,quira  vifi<Si  I 

bctcamnacuraliobligatione^ixquafcilicctbcqtM  laniMnfit  Remifta quaiftione  ao debcCisfr^ilifi  1 

"aaiodatur^nequ^fotmiil.i  E  gocriarofircusiiira-  hoc  htrciorando  fatis  ptcbatufit  &  i.j.iB^rilif.d'^.  ! 

uerit  aftore  detercntc  fc  darc  nen  opoctcre,non  eo  dttt  iur.  fifr.i4d.  ill.tit.  Ergo  nalla  obligaUi»filpcsciP>. 

iaini|srenianecBataraUterobligatus,(icot6eis<pH  fe-poceif poft  iafiorandvin » ne  qoidem  1    '  ^ 


pcr  i-rpcritia  n  a  jtinmriaT^  iiuiicis  abfolutus  cft,  qusc  poflit  impedire  repctitioneir  fnlatf.  Vnda 
cilm cllct  verus debifor, ideuquc  fi  poftca rolucnt,    cft qood fcribitoc ia|i(S.  Ug» itdtittrtiur»  maiorem 


•«|£cpcucqusiMtpaU|obiigMaoimpcditrcpc<  d&vim iwtfOTtdfr yiia rei  iiidiocw,1Mc|lo* 

iurcy 
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DE  COND.  INDEBITI  LIB. XH.  TIT.  VI.  409 

Mfefamrdoininus  ouira  iuftopa^o  nacuralis  ob-  ceptione  rei  iu<iic«tzdiucrfarunt,quae  nuili  tantii 

ligatiocoHtc8rl.vJlr.«bidiztraii9MtjjtJ.»wfeiiB4«r  K^dntenitinir.vcilisimiisad  LqMivectftnnm  40. 

rmf>hilum<)\.S.nmTalii  Dtfolut  Hah«:  cnimiufia-  ftipr.  quia  nequccx  conucntioncnarcitut,  ciiniiu» 

ttodum  nKuralem  xquitatcm,cilm  cx  conucntio-  dicium  reddarur  m  inuicum  UmurfitpiLmtm  8).$.i. 

mDMifidrctii»,ide6quevimtnm6dionisobciDe«  l>«iwrl.«Ui^.ncqueiurifiufandi  ol>ft«fbfniih.Ni 

nc^c\mxiJL\Mmfi»ftU\  ;5.$.i.<Mi.ade6quequod  &  cum  qi<inaturat.intiimdcbct,quamuisiaieei* 

iragis cft  folutionisl.iit/farMlRW 27.ml.Nemoautc.  uiU&  pec  adlionem  ac  ibrmuUnt  conueniri  non 

dubitac  quin  (btacioQe  mniiii  collitar  obligiUo,  poffic.iaiienmengendttmdarcoportct  l.ium  m* 

Kcauniu  liararalis  qnim  ciniH>i<iB<oam<*  oiei-  fliie  %4^,SMmmukn:o%ftgmXMMMA  47.*irljr* 

44.  Idem  libro  I4.ad  Plautium. 

Hpctitio  n ulla  cfl  ab  co»qui  fuum  cecepic :  tametii  ab  alio,  quim  a  vcro  de-; 
bitoteirolutum  cft. 

J[i  tKtft^k  44.  ^xo  nnminc  foluar.quali  tpledebete,  qnoda* 

husdf  bct,an  verialicno  nominc,  ill  u.  fcilicet  qul 

RAT.nVB.  Indcbitum  non  modo  ex  pcrfonae-  vcrru  dcbitorcil.  Priocecaru  rcpeciciocftpercun» 

inscui  (bluinir,ftdcii«m  ei  pcrlbna  foluentis  «fti<  didioneratAdebki,(|daindebirameft,  no«i  tantS 

n  ,i".n  /  (\^ccr,t  ir.f.i.fu[>r  hsc  tit.  Vbi  dilcnc  fcripiu  quot^  omoino i-on  dcbetur,  fcd  8c  ouod  alij  dcbc- 

eft,  qu.imuis  dcbitumilbi  quisrcdpiac»tamcnliis  cucfi  .i!ii  fo!uacur,aut  Aidquod  aitusdchebatia-' 

qiii  dat  noD debtromder jqieticiooem  competeie,  liar  quafi  ip  i c  debeat  fftlaac  1.  ht  jhtnwu  fixdg^im. 

▼eluii  fi  is  c)ui  ii.  rx  Jcm  fc  vcl  bonorum  polTcirorc  qumt  }.vU  trjr.  bot  titul.At  poftcrior'  c:Xa  rcprticio 

fkl.b  cxilbmans  crcditon  hcceditano  foluenc  Hic  nuUacft,&:itaintcUigihxclex  dcb  t.  vtconlUteX 

Ci.im,inquitPomponittJ,ncqucvcru»hercslibeta-  IMbmiit4tei.C:iefmrhnM.t^ifuidp0fff»r^i.infrm' 

tuserit,&>s  quod  dcdit.rc petcre  porcrit.Ergo  fi  a-  (if  .fupr.etd.iUetit.l.fiipatrtK.Chniit  l  tiiw^MWjS  $. 

liusfoluerir,  qua.nqnidcbuit.licctvctocrcdicori  itftcult»tHfT,0tf«lttt.iix.\4di.Lpftent(.\.  lungei./l 

folucrir,trpctcrepoteiit.Annonenimrerpe<ftnfol-  qum dtltgAutrit tu.u^.  litnuuM.UfUfi  yi.ftnuUtnu 

ncntis)ndebicttmeft,^nicq>ndil!(  nondci  uitq<ia-  i  .frA.  DeitUtMLm^fdm  &  L  §»  kntiit  4t»  iffr^ 

Qisaliiitrcueudeba«cit}i>ic.Muictimintete(iaa  bHtit. 

45.  Uy cttNVS  Itbio  s  cx  Pbuinb. 

SI  is,  qiii hcrcditatem  vcncliclit,&:  emptori  tradidit,  id quod  fibi  mortuus  dc- 
buerat,non  retinuit :  repetcre poceiic:  quia  pius  dcbicofolucuropercoadi^ 
^oacm>rc(^recipiccur.  , 

9tniit.ltlvaf»ttttiiit99.  Debtrti.iiifiit.lMtPrMtir72 
Jd  i.  Siitmd  inrtditglm^^»  f  f"^ m/wr  5  reffttuts  m/ia.  Dt  ji' 

i<ifi>wf.viccm  tamcn  hcrcJts  in  omnibusobtineC 

1Lat.i»t B.Hcies  cai  dcfundhis altquid  debuit,  Li.^.cim  tptk  f«/r.  DthinLtdtilHiit. vm^t.  qaia  in- 

Gue  nai«talltemntum,riuc  ctiam  ciuili:cv,dcfinit  tcr  vcndjtorem  &.'cmprorem  hcrcdiratis  idagi  io« 

cfle  credicor  delnndi  hoc iplo,qu6d  canquaro  he-  tcUigituc.vc  ncc ampltus  ncc  minusiuris in  cmpco« 

lesdebicotis  iic  £u  ipfius  dcbicor,  atque  ice  confb-  tem  cniniear,<(a^m  fhic  penes  vendiroiem  i.  I.  sin 

fionc  omnis  cxringuitur  obIig.itio  ,  Sc  naturalis  pri«;/>  Atqui  pcncs  vcndirorcm  ,  cumdcmqnedc- 

<|aoque*non  ininus  quam  ciuilis ,  cum  rutuca  ipdi  bicotis  hcccdcm  niiiil  ex  hcreditAce  peruenifle  in. 

icnpcdimento  fic,  qnominils  debere  fibi  quifquam  celligitur ,  niii  quod  deduQo  «e  «lieno  (npirredle 

pofTit/  nttumfiitofumili/ts  li.ihfr.Dtfnrt  l  dibifori ^o.  potuit <i.J.i.Jf.p<r«wi^,& qurmadmodumciim  dc- 

Dtfidtiufidthntri  y.C,dtf*3.  Atqui  rcmci  cxtiodla  bitor  aedicoriluohercs  excitit»  ratio  qiuedam  in« 
obligatio  nunquamfcutaCcicl.fMirMpg.}  «reMi„terheti9dem&  heveditarem  ponitar,vcinteUiga^ 

iM^.Ds^r.Ergo  fiisq ui  hcicdita(cmvendidit,ea  curmaiorhercdicasad  heredemperueniire,  quad 

empTori  tradidcttt, nccquodfibidcfundlusdcbe*  folntaj>ecania,quz  dcbebatnr  nercditaci,  &pcc 

bac cctinuetit,repetetc nihil poterit.przfercim  ciim  hocminus in  bonis  hccccUscnc Jca ez  conttatio,  dl 

iiDpntate  fibi  dcbcat,ctu  non  ex  venditione  idfs*  creditor  debitori  (iio heres  cxritit ,  mincks  in  here-. 

ceperit.autfiretinendiiusaliquod  habuit,  curre*  diCJtehaberevidetar,ranquahereditasipfaheiedi< 

tentionem  qoamlblam  habebac  omifecic  Lfiinttru  foluetit,vc  elcgantcr  Paulus  fcribit  in/.y>  ti^l.S.vlt.' 

^i.ftifrJbH  titlbirtt  xxMtfr.  ai  SCTrM.L  i»  but  iir^i-  fi^JDVlM0J.fiMd((ir  iyufifjilittjiutrimtn  l.  Sttihum 

tium  i4.^.i./upr.C0ni»t«flJi«ti.Ccrtumenimeftob-  uut  CdKpbilHm^i.^.ddkmvtrf.dUquMndo Dt  filut.  Ec- 

H^riQnem  qu^pcr  aditioncm  herediratis  conAiia,  go  quarauis  cikm  quis  dcbifoti  fuo  heres  cxciti(« 

Apeceonfiiuonetn  excind^a  femel  (ittc,  ntmquam  ae«tor  confirfionecfte  deunat  •  sqoiflimimi  ta* 

temicicati  ad  agendum  ,  licct  ad  cxcipiendum  8c  mcn  cft  cmprorc  11  hcreditatis  ei  teneri  dill.  L  X. 

cetincndura  prodede  polTit  Lin  imftntnid  iJJrritiim  tHm  qaii  infr.Dt btrtd  vilMSitn.  nniit.  cumquc  faetet 

ijCuUltg.fdUii.  Nonergoprodeilepoteft  adifaun»  •dedndodebitocisluiheiedicatC  (tbiipfiese«ibl> 

condidlionem  indcbiti.  Dic.  Emptothcte-  uiflevidearar  i.l7inj[-F/r.  conlcqucns  omnino  el^ 

Jiratis,lic^ihetes  nonfiac, quia  is  quiicmel  heres  TCiipo(leihcrcditatcvendiderit,ac(me  vila  te.jh 

fuit.icmper hcMipex(eaem<a.CiMML  lil  tO»  iiMitBndidctit«plas  dcbicofflilaidevdeatnc.  Eaia 
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namqtie  duntaxat  hereditfttetn  quam  Vfildidic,in'  ccNulioeiulaeft ,  qtue  heRdi  eidtoquft 

«Jcrc  <lcbuit,vcndua  vcr6  heieditate,non  aUud  vc-  ri  debita  fuit ,  6c  qux  ccru  cft :  etfi  eilim 

dididc  inrcll)gitur,quani  quod  fupeicllec dedi^^  qaanmaccni  foluiciedherediutem vendii«m,deM 

€o  quod  deflindus hercdi  dcbuiUec  Nactfi  qtto-  bitamque  cndidit,  attamen  cam  ipfam  qaancicar£ 

^uononiAe obUgatm  eratvcnditorproptet heie-  ctrtpcoii  ciadidiirc  incelligituc > quam  ftbiiamfol- 

ditatcm.quamuis  nondumid  pracftitiflet  jjctindc  wuc  \ideb:uad.4.l.fi  mtdttrio.fi^.De  CMiiH.  C4»f. 

Camen  agciccx  ca  cauracum  einpcore  podet  id.i,  li^c.Ereo&eamiprjmquancitatemcondicec,  qui 

§.9U.  Ecgo  quod  plos  debito  hic  heret  foluit ,  pec  plus  acbiro  foluit ,  quoniam  &  iptafolj  indcbia 

condidbonemrccipcrcillum  pofrc  dicendum  cft:  eft:quod &Baicolus  bonc  doccccx /.5.  $./(i*ji«jf,' 

per condi&ionem  ,inquan),mdcbiu  &i  cetti ,  non  Dt  imptnf.tn  rtb.dotal.fd^.ybi  nontoca  dos  dedod- 

mcerd.  Nec enim  condicenda eft hecedita»,n ne-  tiir.quz  r>ne  impcniacnm  neceflariacnm deduftio- 

tincii  pofllc ,  quod  cx  ca  nondum  tcadica  rctincri  nc  roluca  fucrat,  fcd  ca  tantiira  qnanticas ,  quxpro 

potuincc.quomodo  in  (pcdel^mm^utHm^o.^.  impenfis  ncceiranis  compcniari  petuit,  tanquam 

fifm&tul.fiquk  cNi» 59. /irff.condidctirtotamfi-  qua:ipfoittBeniiiniaii(docmii-5iiffrpK.^^fMi< 

deiconuniflumfolutum^vcimpcnfiqux  cxcodc-  iiomn^JttLikm  , 
dttd  pocuecavcciacacoc,  fcd  ca  lantum  ^uaatitaa 

46i.IoBuItbio4.  exPlMitkiii 

QVi  heredKnonunc  lcgatanon(kbica>exnumfni8ipfiushefedis(bluit»ip^ 
k.  (e  quidem  lepecere  no  n  poteltfed^i  ignoiante  herede  nummos  dus  tci* 
didic^ommus>  ait^eos  xdBut  vindicabit.cadan  caoia  rerom  corporalium  e(K 

Ad        heredts  46.  Sed  fi  heiede  ignorante  fotoram  (i^non  pot»ftci» 

fo !  u  ri  o  p  a  r :  r  c  t  j ;  u !  r  L  b  o  n  e  m  ne  quidem  hCTedi>ail 

Rat.dvb.  Condidioindebiti  ci  competicqui  dominium  iiummoium  iuorum  ignoranci  aofenri 

indcbicum  foluir,  (luc  fuonomincfohieric,  fittet-  noapotilit(j<{9ir«i;/o/^iiffiii.0eri^j«r^goisqai 

lieno.cum procfus  indebitum  cft  id  quod  folutum  hctedisnominelegatanondebitade  ipnQsheredia 

fuic:  nam  n  fuit ab  alio  dcb irnm,adhibcnda  ca  di-  nummis  foluit ,  duplici  radone  condidioncm  ha- 

iUndiocft,quamacculimu^.i<i  l.fipcen£J9.f.i,&di  betenonpoceftt&quiadenmnraishecedis  luluiti 

tnjpfrfti» 44.^yr.Ac ^ank  nullo  fuit  debicum.quid-  non  de  fuis,&  qtiia hetedis  nomine,  non rooiheiee 

ri  condidlioei  compctct  qui  (oluic,5c  quidem  (uie  aurcm  ipfc  ccindicere  potcrir,  fi  co  fcicnte  nccco- 

cxfuisfiueex  alienisnuminisfolucnc:nam  &  hoc  tcadiccntciuluciofawiU  iit,  quod  hco  ignotantCa 
ipfo  quod  ex  alienis nnmmis  indcbitum  (blitic » oondi^lidoem qnidemnon  habcbit.quia  dominHf 

obiigac  ci  cuiusnummi  f.'erunta  quofc  licct  neqj  nummorum  fuortim  manfic,  fcdob  hancipfanira- 

vcru  luncqucprxliimpcum  mandatumhabcic  vn«  tioixemhabcbic  viudicationcm,qiuccum  iurc  do^ 

ouam  intcUiginir  «^./.A/'r«caMr«r6.$.a(/Sii)S^.tM  liainij  ficconhinaa«ft,vcqui(quis  (edoninnmati- 

tit.l^fncurdtm  \4.fupr. Dt  tond.C4vf.ddt.  Id  poito  in  cuius  rei  poccft  diccrc.cius  quoquc  vindicandx  iu( 

«loqtlisalij  ubligacus  cft,ci  abcflc  vidctur  Lfiquii  habcac  l.m  rm  iyi&pdffttpr.Dt  rti  vind.LHttaumxj» 

MMfiiiff  *^^»fi>'- fupr.Dt H<g.j;f/?.Quidniergo ei c6«  ^jiTgtnteinfr.  Dtmir.&drgtutJtgdt,  Ergtinniininii 

di^io  compctcc?  Qucmadmodum  c  cor.trario  di-  conlumpti  finc,quia  vindicari  non  pocerunt,coi>> 

cimus ,  his  folxs  condiceiidameflle  pecuniamqui»  dioendiecuncpcchctedem  ,  vc  bcn^hic  notat  Ac^ 

bus  quoquomodo  rolutaeft,non  qoiboaiblucio  curnus,tciltcccvtidemille aic, li  dominnsraca  ha- 

pcoficic  /.  bu  ftUt^^Mfr.htcttl,  Ei;g|OliqiUtheie-  bcacroIutiuncmczi././prtfniMrffrt).  I  tnttrdMmift, 

dis  nomine  lcgata  non  dcbica,  quamuis  ex  ipfius  fitfr.ljrogdfii  u.^.rlt.&ltgib.feqq.fupr.Dt  rtb.trtd. 
hctcdisnummisloiucricdiccndiuncftcondicetc,       a  EddtmtAvftrtrumctrptrdtMimtfi.  Eademccitd 

eum  poflc,cumindebitamiutcgcntiuinpccuniam  dubitandi&dccidcndi  ratioefttn  tebiiscocpoca-^ 

loliieritjVt  fctipcumcfti^»/.frfl.v.in^.DEc.0mnisc6-  libus,quxin  numrais.Obfcnijndusaurcm  hiclo- 

di^tio  Btaetecquam  cx  cauia  furtiua  praefupponic  cus  cftquoptobatuc,nummosinterum  corpora* 

nannamnem  dominij  qnc  fiida  fic  a  iUoeme  in  linm  numero  non  haberi,  non  qoia  nnmmi  poflne 

accipicntcm.  Ncmo  cnim  rem  fuam  condicir,  niii  elfc  (mc  corponbus  f.incorpordltslnfiit,  Dtnbjctrftr* 

i  fisrc LrU.fupr.Vffifi,fiim  cMUt  $.fit itdqut  Utfiu.  dt  &  iufrpor.  led  quia  m  nummis  noo  cam  cocpon 

«aiM.atqain  isqui  hercdii  nominelegacanon  de-  inipidiiiusjquam  quantitatemLjPvMifWMMw^^» 

bicaexnummisipliushercdisfo!uit,nulIumdomi-  infr.Dtftlut.  Qinntitasautcm  eftquidabilcaduint 

niom  tranftulit,quod  habucrit,quia  nec  vilum  ha-  quod  ncc  ociuiis  vidcci  nequc  raanibiu  tangppo* 

buic /jMtM plm  tttrit  <i4,.Dt  rtg.tttr.  Doniinittm  aotem  teft.  Ec ver&  pccunta ad lee  omnes  zfthnandsscfr-' 

quod hiit  heccdis ita ttanftulit^i hecede mandancc  pecuacft,non  vtipfa  per alias  rcs  xftimccur  l.fi  it* 

aut  r.i'tcmfcicntefoluent,fcdcares  condi^ione  fiitiafonm 41,  Pfr,  Dtfidmff.  Scripfi  fuiilltmc  in 

acquitc  le  bccedi  potcft,nonitera  ci  aui  {bluit,pc«-  Tra^.Dc  vaiib  nnmmaciotum  debicocum  rolntio* 

liniBtftoictiambctediiiiominc  fi>wetitdLi.fWMi,  nibot,  adneriliiyCaroliimllolincm. 

47.CSLSVS  hbco6.Digcftociun. 

TNdd>&am  Decunbm  pereoorem  prominfH.eam«qQiprotefideittflerar»(b{'' 
*^uit.egO  ipTtftiiPo^fi  nQminetup  Cefiic^t  fdeiuflQr,tefideiiiflori,  ftimifjjroittm 

tibi 
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tlbiobligatutn  forc:necezpe£Undumel|9,vtratumhabeas:  quoniatnpoteil  vu 
deriidipfum  te  roandafle,  vttuo  nomine(blueretur  .Sinautefideiuflbr  fuo  no- 
minefbluericSquodnondebebatyipnim  a  flipulatore  repeterepoflc  :  quo- 
niam  indebitammre  gentiLim  pecuniam  (blui.t.  quo  minusautem  conkqut 
poterit** ,  ab eo  y  cui  foluit ^  i  te  mandari  iudicio  con(ecuturum:fimodo  per i* 
gnotantiam,petentem  exceptione  non  fummouerit  ^ 

ta  dignum  eft.  reftitutio  in  inMgrdmpetatur  iti* 

AJ  L  Indebttsm  47.  ridentcr,quamut«  regulariter  a7cam  pctendjm 

fpcculc  mandacuronecfdariDin  fic  l.tUui  15.  S.  u& 

RxT.DVB-Ncmo  credcndiis  cftmandafTcaltcri  l.fai.fupr.Deminpr.&camcnid  i-i:od  fintmatidatum. 

ncquidcmpiocuratorigcnerali.vtfolaatindcbiiii,  fpccialircr.cxpcdiri alicccnon  puilit,!]  cciaic  man- 

fed  fpccialc  mandatum  in  eam  rem  ezi^'cur,  auc  datitmhoc caCunoDEequiri: aliiuteft  6  tfox puAea^ 

rubfecuraraciiiabitioiquzmadacDxcjuipatari  pof-  £unt, non  habeant  nccefn:>am  conrcqucnriatu  ad 

^tL^fntwrMtn  6.  fnfr.boc titJMna.l.vlt.C,i« SC.M*-  prarccdcncia  vt  in Uim priiuutor  ly^.vlt.iHjr. Di 9- 

«nliMite^dkMrifM^^Crgon  pccuniam  indcbitatnprr  ftrMtttinitndit. 

crrorcmpromifctisdato  fidciulibrc,&:  h  iciulToi  ca       a  Sin  auuwfiJetuffirfuo  tiotnim  fjtuerit  RAT.rVB.' 

tuonomine  ioluctit,  noncftdanda  tib;  ton  Jidlio  Etur.u^uodiiuciuUor  iiionommcrulua  tanquam 

indcbiti/cd  fideiuflori  qui  roluir.pcnudc  acfi  isfbo  lideiuflor,  excanfa  mandatiprx  cedciis  fbluere  tn« 

nomine  fbUnfrct ,  nd]  ni  iat.iri  h  il^cas  facljni  tuo  tcllr>icur,ncc  cnim  hodie  fofucr.r,  niii  antta  fi  Je- 

nominc  roluiioncin,  ac pioiiiac  cxpcdandum  cft,  iiiflillct.  Ergo  nihii  inccreft  an  iuo  nomme  haeiuf- 

vcntumhabcasquodtamcnhtclcx  ncg.it. Dec.  ibrindebitumfblttatannoininedebitoris,  cikm 

Qu  (qiiiip^o  .ilio  mand.mtc  fidciiib.n  ,  lioc  iplb  troque cafir  fo luat  cx  ciula  fidciuloria,  acproinde 

niai\daiuiu  Ijpeciaic a  dcbicorc  i ntclligitur  habuc,  vtroque cafudiccndum cft  condidioncm  dcbito- 

vt  ctediiori fo]iur>niii ex poftfado  c a ufa  aliqua  in*  ri  competece aduerfiis  ftipulacotem.non  6deinflro- 

tcrueneric ptt>pter  quam  eiufaioJi  mmdatum  re-  ri.Dr.c.Q^ptiesdcindebiti  conJiiflione  quiritur, 

uocatumvidetidebcat  vz  huor,  vtin/.ylfMM^tifni  iUudmaam)^inrpiciendumeft,Don(amaquo»qua 

49.D<iWf»ir.lb«l.aur quidaliud  rimile  L  fifidutiffor  caius  nomine  foivu6 Rt.  Nam quemadmodiifiTeti 

Hfjm  fnnc.& S\.  &  ftq.infr.nmrJat.l.fuimt  CcrntltHS  dcbia  cauiaprici  dcicr.rci  folutioncmlibctaretue. 

8xJi»/i'.Dc/i/»r.Nihil  cnimeft  quod  poills  imputa-  vcrus  dcbitoc,  cuius  notiune  iblutum  cflccnonlbl- 

re  fideiufloti  ,  qtii  (bluendo  eriam  pofteaquim  uensipfcqui  nihildebtrec  ,  italiberiiionenuihi 

lemporelibtran  s  cist,  fidemimp!cucmVj^././j5.  fubfcqucntc.quianulla  pr.rcedit  obli{pKtO,Condi'*. 

imff«r  $.  vlum.  &  nudoa  fno  pepercerit  U  Qmim  dlionem ci  competer;:  dicendum  eft ,  qni  ea  folu- 

Mmii»  48.  u-fr.  mL  titttl.  nutttM.  atqui  firuftcaex"  rionelibetacetat,fi  qua  obltgacio  prxccfiliVccId  e- 

peAatur  aut  exigitut  ratihabitio  ,  cum  przcefht  nim  conicqaeoseftei,quodinhoc  tradatntoties 

mandatum.Quid  enimaliudfaccrepollictacibabi-  diximus,foIutioncm  quae  non  parit  libcrationc.pa- 

tio,quam  vt  mandativiccmiupplcat  ?  Idco  autem  rerc  condidioncm,&:  cuntra  l.jlntfi  (orie  iG.<^.ji  Ltn^ 

lociitus  fum  de  eo  qui  debitore  mandante  fideiuf-  tum  &%.fi  dtccnt  Uum u  jz./.  i.  fupr.l.Ncrdtim  6\iiifr» 

ficquia  &:pio  .ibfcnre.ac  ignoiatc  fidciubrrc  quis  bHtit.l.<]t;i  bomtrtm  •4-(.vlt  i>:fr.Defslut.  Ciu  cigo  a* 

xquc  vtilitcrpotcil,cjuo  lamcn  cafu  licut  mandaci  li|  aci-^auutiir  coi;d.Ctio,qtuin  ci  cui  clltc  .icquilit» 

a&iolocnmnabere  nun  po.eft^ctimroandatunul-  libcr  tio,iifolutumdcbitum  fuiilcc?  Acquinouft- 

lumintctcclTcricfLd  tantuni  ncqotfortm  ?,c(l')iii/.  lij  pctf.it  acquiti  libcratio  qn.iru  vcro  debitori,cu- 

jiXttUtndaloio.  '^.i  tod.tn.  ita  r.cc  raandatum  vUum  ius  nouiine  faClaloiuiio  fuilicc,crgo  necahjacqui» 

'  liabeie  vidcri  poccftadfol-Licndum.qui  nullumha-  ric5didioinpropofita  fpecicquam  iidciuf&ri  quf 

buit  ad  hdciiibcKdLim ,  cu  ■n  ct  IoI  juo  fi.ir  in  con-  fuonomincfoluitj-^ui.aS^isbbcrarctur  li  proquan- 

^quentiam  ncccirariamfidciuliiouis.necpoiljtcf'  ritate  debita  hdcuillillcc,  jSc  babcrcc  dcbitoiemeo 

leAtisregttlari,vtloqunntur,niGafuacauraf.i.tff^.  nomioe  obligatum  adionemandad, quamuisea* 

qtiipotior  (f!p^?i7)4&.Mu!to!nagisdiccndiim  cP.luiic  drni  rntutionc  &  dcbiror  ipfclibciMrctur,  fcd  noti" 

lcgi  Iociinoneile,ii,  quod  inccrdum  quamuisjpct-  qucmadmodum  libcrario  commums  cft  teo  Sc  fi- 

niT6  accidic,  pro  reo  pi«iente  ac  vecante  qitis  nde-  deiuflbri  ez  (blurion  e,  q  u  1  m  alcecuter eomm  fbce- 

iiiflcrit:quo  cafii  ncc  manditi  ncc  nrgotiorum  gc-  ric  ^ .}.lr(liu<]uib.>nod.icii:< .ohli^  ica  &  cond:L^ii>\ tri« 

ftotum  adionem  ne  vtilem  quidcm  habere  illum  quc  conmiunis  cllc  potcil :  idcirco  cnim  libcrauo. 

placuit Lftprtte  4o.Md.rir.PlacetaureravaIde,quod  communis vtriqueeft.quialic^c  dujplexfic obliga- 

Azo  &  Barcolus  ad  hanc  lcgr  m  notat,  licct  gencra-  tio,voa  rei  alcera  Hdciunbris ,  vtriulquc  tamen  vna 

lius  inomtubuscafibus mqutbiumandatum (pe-  &cadcm cau:acft,qux  vnicaiolntionc tollitur,  at 

cialc  requiritorfi  mandeturalieoi  nominatim  id,  cumnuUaprxcellttobligatio^nihtleft  quodcom-  ' 

nd  qaod  habeatnecciTaiiam  confequcntiam,  illud  mtmem vnique  acquirerc  poifitcondi^oncm,(e<l 

quod  per  fc requirit fpecialc  mandatiim  ,  ifto  cafu  illnd  neccfiario infpicicudum  eft,cuius  nomine fo- 

vcnictfub  vittHtepizcedcnus  niaudati.  Vctba  e-  Iiitiof>.ctallc,  qiix  diftindho  in  hoc  traftatu  ficuC 

nimipfiffiuia  funt  Battoliex/.  i.fttpr.Dtiurifd.L)td  ptxcipu.-.  ita  perpctuacft,  vt  exiis  apparccquzdi- 

rtm  moliUf»  '^(^.iadltgitumGr.fupr.Bt  frocur.  &  Lqai  ximus  a.dl.jipctnd  19.^.1./  frattr ifratre \i.S.vlt.& ad* 

frtfrta^f^  SMtttt <]Mttiurl.vtltH9ftfiii(i.l.qui  proturtt-  Lrepttitio ^i^.fupr.  nifi  ciim  quis procurator  in rem 

tfjMiLtuuU ftdfi pufilUti.iJe  qut fidtim tn^JH  fiiamconftitiuiufuic,fi enimfiilufetitindebitom^t^ 

7i«ff.Vndc  in^cit  lUequodaoaoun^ooo-  cdtalieiionomine  yipftiainien  repecit  l.vit.  $.  lifiNt 
Jom.  m.             -  MM  » 
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«n/.MvorTerd Acaitfiiim&Battolfihnctnnsftm  iiitefdl,ti  efleanmfetintptcimui ,  Mqtittim^tt 

oniKliaiprum  cftin  l.P^pinur.m  ti.inf  maUt.  Jbi  c-  ipfo  hi:'j  adioncm  habcac  »  an  jet6  eam  lubcat 

njni  nondefi<ieiulIb(eagitur,rcd  (icinadj(orc,qui  qiu:  pcr  cxccpiiooemiafiimetiurl.  mbil  inttreft  nu 

tn«o  ditfertifideia(rote,quod  ipftnsoblmatiocMl^  dt  rtgulit  uak.  Ptoinde  cAmdebitot.qui  «xceptio- 

6inpropriam  habcc,&.ib  ob'.igationc deblcoitsfe-  nc  aliqua  foruflu  perpeliu  lepellei»  cteditoiem 

paracam.Debicor cnim  ideo tcnetur,quiainnaMm  potuitjatqne  ita  condcmnationem cfTii^frc ,  quft 

pccuniamacccpic,autaliccrcontraxit,midatotve'  tandem  lationeaui  cquiGite  conucmiiati  poit* 

qiiu  cum  eo  concrahi  mandauit  ifilittr4t  7.  C.  rlt  fidenflbii ,  copcaBcexm ,  qu6d  ezccptioneak 

jffxv</i«f.  Vndc  cft  qu6d  oHm  multa  fingulari  quoda  dcbitori  competcntcm  i^ndrauciir,  caijuc  proptet 

jutcT-ccptacrantinniandatoribus,  quaeinfidciur-  ignorantiam  non  oppofita  vci  conHcmnanfc  paf. 

ibribusnonobcincbanc.C^ialcilluderatincercae-  fusiitvel  vltro  roiueric  ?  Itanamqucfit  .yroffi- 

tera,vtc!cftomj.ncJatotcfidciuflbr  !ibcrarctur,&  ciofi  fidciuftiu  iii  dcbicoris  fauorem  faftain  ciu» 

contr4,quod  in  ridciuHbnbus.confidciuironbusac  odium  & pctnicicm  rctorqucatur ,  quod  nonni- 

corteisdebcndi  diutrfum  ctuMt,CMfidtiii^  Pro-  fi  iniqnnm  videri  poceft;  Occ.  Aheni  fii6U  igno> 

indc  nec!ibet.ibatur  ipfo  lurcrcu^  pcrrolutioncin,  rantia  fcmperprob.ihili!  ci\  leg.  iltim.  infrk  Profi§ 

quam  mandator  feciilct  liio  nomine  ac  proptci  l.qHttii*Utrm  ^udt  rtgulumm.  Nec  imputaripo- 

fuammandatomd.f.P4|piMiiffM>Sj«^.nMR</'(r.  Quc)-  teftmtiero  fidtinflbti,  qui  rogatns  auc  eriam  vl- 

ntoiiutnmcn  (alucnte fidcuiftcKe criam fuo nomi-  rro,vt  amici  officiu  n  impleict,  fidem  fiiara  pio 

ne&:cxcr.uratideiufttonis,dcbitoripfoiurchbera-  alio  oblbinxit  ,  fioon  diuinaucric  cxccprionc-n 

barur ,ide6qaedcmandatihabebat  a£Uooemf. ^  quaedebitoticompetebat,  nu^ifquc  debiton  im- 

quidi'.i!r,'ilnfitt  dtfitltinff.  putari  ootcft  cur  non  fideiuflurcm  ccitioMiicnr, 

b   Si^nimm4iutmnnftquifottrit,KAT.DyM.  ciquc  dcnunciaueritne  iblueret.  Ergofifideiuf- 

Quod fideioilbrindebitum  iao  noraine  rolait,ac-  for  pcr  ignoranttun  ibluerir ,  non  oppofita  cxcc- 

qnuir eicoodiiftionem  indcbiri  aducrfus  llipula-  ptione  quam  debitoti  oompctcre  ignorabar»noa 

torcm,vtproximi dixim.is,  nondcbitoripio  quo  eo  minos  a^ionem  inandati  h.ibcrc  dchct  con- 

fidciuifit.  Ergoficuti  fidciufToris  commodo  cedic  ira  debitorcm  ,  vt  luaiii  iiuicmnitatcm  cafflgae 

Mqaifitio  con.:iot:oiiis,ira&ciuspcriculo  arquc  pkoiflimam  confcquatur /.);^r«navffw««8L$.j| 

incommod  >  cedrrc  dcbct. !"i  fortc  ob  inopiam  fti-  gn$rdntti  l.ftfdttuffor  19.  inpmctp.  (jr    ficum  dcbitir 

5)alatoiis minus  ab  co  confccjui  cx  codiftionc  pol-  infrk  mdnd^t.  nc nipc  ii  ignorantia  fatli  iucnt  qim& 

icqnimipfidcbeatut  E\  rt^  I  feturJutunaturMn  10.  iuris  diS.l.fifidmffar.f.  nentiudi.  Qufdenin»  fi 

itrig.iur.  Dfc.  Fitlciuflori  quicx  filfi  dcbitoris  ceptioncm  tci  iion  pcrfbnz  c^jhaetcntem  qaam 

inandato  fidciuflit,  non  dcbct  oifirium  fuum  eflc  fcicbai  dcbitori  competcte ,  iibi  tamcn  non  com- 

damnofiim  Ifi ftrum  6i.fjqu»d  vtriiifr.  ii  fitrt.  EfTct  petere  putauerit }  Error  i|}e  hiris  eft  non  fadli  /.  ec. 

autcm  Janinolum ,  fi  quod  minus  a  ftipulatorc  ob  (eptune.  j.iun^.!.on!)-csv;.infrade  txctft.  ideoque  no* 

«iusinopiamcopiequipotcrit.nctadebitorccon.  ccrc  fidciullbri  dcbet  non  dcbitoti ,  cui  nihil  hoc 

fequi  poilkaafeneniaiiaatLNallaonim  &inanii  cafuimpuraripoteft^.  Naroetfifidciulforcxcepiio- 

aiftioeftqnam  dcbitoriscluJitinopia/.w«»  w6.y«^.  nc  fibi  &:  (^clurori  compctcntc vfuseilet  acnihilo- 

Dc  dolo  qoatcuus  fcilicct pcr  inopiam  fit  ne  credi-  minus  pct  jniuriam  ludicis  condemnatus  fuirtct 

torta«ain»nieqaiqoodfibidcbetar  ,pofnt.Ei^o  nallam  eo  noroine  rcgtc/T^m  oontra  dcbirorcrn 

^nod  minos  i.  ftipulatorc  ,  cui  foluit  fi  JciulTor,  habercc,  quia  iniuriaai  qm  fidciulfon  facU 

confeqaipotctitmandatiiudido,idcuma dobico-  fei ,  penes cum  manerc cflct  arquius ,  quam ad  a- 

ic  conteqni  rquum  eft.  liom  ttant&tri  ,  Tt  elcgantct  Paulus  rcfpondit  io 

-y   c   Simodopcr  ignorA>}t'um  pettfittm  txctftitnt  ntn  /.  txctfittnt  6y.de  fidtiuj^.  vbi  qnodadditur^i/itf 

ftmutfHtrit.  Rat.  dvb.  Ignotantia  votusnon  dc-  fi  tu^*  tUd  imufit  dininatu».u  (aufnn  pr.^tbuifti  irre- 

becnoceteaitcri.  Ergonccignoraniiafideiuilbris  pritiumproculdubiocil ,  t^c  cx  glollaimpcririaii- 

Njbbicori',qoifi  exccptionealiquaaduecfiiscreili-  cuiiisinterprccis,  vrpoftlacobnm  Cuiaciamali^ 

torcmtntusfuit,necacbitorfuilIcintelKgitur. Dc-  binon  fenic-! nuruiimu?,  Exrra  bunc ca.^iirn  nou 

bitor  cnim  vcrc  is  tantiiin  efta  qao  inuito  cxigi  dcbct  oflicium  liJciuHbrisei  damnofufncirc  quo- 

peconiapoteft/.<i(U/«f  io8.iemii»ri(»/!{;w/ic«ri»-  desnihileft  quod  impuQuieipolfitdi/I./.)i/<nni 

nihm  ,  non  criam  is  cjui  perexrrptioncin  a!ic]inm  6  i.jj  nuodrereinfri  depirt.  ^"**pl,jiftrimfni4utiM 

pixfcrtiraquxpctpctualu,lummoucrcpcicmcm  y,inff.dttuiii. 

^(ii^UttiiHmioJLmiMr^^.iUm.  Nihilcnim 


48.  lo  EM  iibro  <».DigcfioiQm, 

|Vi  promifit9fiali<]uidi(e£iaumnt,velcdmaHqm(i£^aumnt,  d.trc/e 
^ecem:fi  prius,quam  idfsi£lumfucrit,quod  promint,  dcdcrit :  non  vidc- 
bitur  ^ifle^quod  promi(it,atqu  c  ideo  repetere  poted. 

AdL^frmmftjfi»  nuutip.^.cumitadtverimmebrtgjticnihm.  Mificuni 

■  ,        ^    •  j-       !•     j.i  i'"W^'"<^ft'"fauorcmcrcditcris/.^i/rfrr/;- 

Rat,»VB.  Isqmcumin  d.emahqmddebcret  flirw^M./*!:'/'!»'^'^^-/.!.  Ergo&qui  ibbcondi- 

antc diem  foluit  libcratur ,  cu:r,  pkKprxftcr  q  um  cioncahqua d^bct,  li  quafi puredcbeatftarimfi)t- 

debcat  /.  tum  qut  1%.  uUm  LUtuUnm  tnfrd  dt  tmnuu  uat,liberanduscft.  quiaxqu^  vcrum  eft  pluseum 

i«4r.  quia  totummcdium  tempos  habn  Itbenmi  pwftaiequSdebcat,qHbdliplus.cigoiliudipfam 

•drbluendam  L^m70.mfriii$^  Utm-  padfaKfnoddebei^^do^mdeaincDpaim 
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t^fixn  pofithnu  continetttri.4«it  ito.Dtffg.  krltA-  nem  diffrrenriahcetifniiticndaeft.fbdcriam  intcr 

Mmfiliitum  ii.ntvirb.fign  Arq.iin  i^qiii  promilit,cu  ccnaiinlicni  & inccttam,nani  & quod in  diemiiu 

•liauidifc vcl  abaitptsiducm,l'ubc6dicioncpro-  ccrtamdcbctur,cetrum  noncft  dcbitura  iri  dein- 

nriflfleinteliigirar.  Vterqueenim«ntcDlns)f»rih«  ecmdiev  ftcitcandicioncm.ncc  tantum  in  tcfta- 

f4fDe,ota  & dimo>.plji  Tuio  ii.  qMrd.dicsltgxtdJt.  in  coi^tradibus  LfiftUth ^  j8.  %  ir.tcrfnttrum  Dt 

fcKiUgetttr  49^  httMttm  ttfttttm Defeg  i.l  rgo  lian-  l«i*.*Wl.vWeteoinfcrc  Vlpianu  ,  i!tiJ  iplum  qucxl 

Cccondioonis  la..  L  jncntiim  loliicrit,  quod  pro-  in h.iclcg': fcribitor  cum qui  in  dic-n.  mccr«amprO- 

inifit,«qi:cilicciuiuincrteuin  libcrari ,  noD  enim  mifir.fi  aluiuidf.iclu-.n  lic.vcl  cnn.  aliqnid  fjdfum 

^ntra  ipCum.lcd  |>r..ipfo  adpolicieraer6dido,ne  etit.nii;  poiti|Uam  id  fadumcrir,  lcamr ,  n6  vidc- 

anre  implctamcam  conticuiri  poflct.Pon6  fifola-  riiccilTeqitoaplxtmific.aecproin  k  1  liiiiicquod 

ciohaeclibcr.icioncmpanT.vtiqiienon  po'cftpare-  dcbuit.Cui  confcqiicnsonitiiiuult  vr  iubcatcreo 

recondi(fHonc  cx rt»l.fitmfirtm x6.f^fitnaiim&  condiclioncn.,c\  l.ipraoida  luris  tcgula.  Suffiat 

^.fidtumfusT.&l.iui  {)oi>iirem%%,S.9U.ti^,  Dtftlnt.  cnim  ad  cunclidiomm  vtinceituiitdebitamiti  t, 

I)EC.Omnijlibcrat:ofup})onitpfxccdcntem  obli-  fjfficit kilicct  li  pcrcirojcm  ^cdciit  ci  putas 

gationcin^cuiusvincuiodcbitorlibcrcurTor.rif.  lc  debcrc.  Hoc  cmm  (cn.pct  in  ifto  tra<fiatii  fup- 

ltift.qtiikmtdMll.d^lJifailtt6.De9ttb.»bb  arniiicx  plcndmricft,vt  bene  Accurfiusnotitt/.i./i(/>r./.fU0i 

ftipulationc  autlcgito  condicion.nli  nn!',i  nili  cxi-  quu  fiietrs  5  .& paff.htc  tit.t  cmus ptr  ttrortm  j?.  Dtrtg, 

ftcntedemwm  c6ilic:oieoblig  t!on.ikitiir:nccc-  tur.    [-'oiioqnod  Ittc&ibi  fcribuur  iDtcr^&(«M 

nim  piius  dKscedit.dicm  vcsoccderc  cftinciperc  nullameffcdifl-erentjMn  ,  qaamuniiid  faciendam 

Achcul.cidm dHmin.Dtvcth  fiti':tf An  coqncdiftcrt  con<tiC;<ioi>C!n,!ntcIlir;;'  r.i.i  cr  I!.u  1  fir  cunucntioiii 

ol)Jig.irio  conccpta  in  dicm  cci  t.im  ab  oolig.iiioiie  volunta-.cm  dcbitcuis ,  naro  ll  qni.<:  promiieiii fi  w- 

condidonaIi,nameiiiSqnodin  diemcctM<»dcbe>  liMrrf  inuttliseftpromilfio  l  fiAhiut9ttJ&atnt  X.  Di 

tur,dic$  .'litim  ccdir,quamiiis  nodum  vrnc-rit.  Iioc  eklij^.&aft.  Si  vcr&promi.lrirov.-iiPo/MrrrfpIacetva- 

cftdrbcri  quidcm  uicipu ,  icd  cxigi  tinicn  nondii  lcfC|>tomintoncn)nccaiiccrficriinutiicni,  qnimfi 

ftrtcfkdJxumdumtVnde  cft<)iioddicimn9,e6  qui  priAs  moriattirpromiflbr  qoim  conftitnerit  L  — 

in  dicm.nimiium  ccr:-m  dclutor  c(l..id(.-6  cHc  dt-  tcfimu  j^C.d  peu.o-  r!t.nertrh.tbiig  vt  fcilicct  ca 


49.  MoDESTiNVsUbcDf  Rrgulvani.  * 

TTls foiis pecuniacondicitur,^uibus  quoquomodofoluueftxnon quibui 
^  -"-proficit. 

l.  Hu  folu  49.  W  istSiikra  qtii  fuo  Lmdtbttm  ^T.vbi  diximus  fupri 

Scd  condiclionetcnetur^quifquiiaccipiciprefolil* 

R  AT.DVE.  Condi£iio  indcbiti  iddrco  compa*  tior>cm  liucfuonoinine,liuealicno,  namobtigntiO 

racA  clt  lic  qui.sc.\  altcnaiattutfl  contta  naturalcm  qttxex indcbirilblucionc  narcitur,quancx contra- 

srquitaccm!  .cupictctur  Lnmhac ndtur*  \^.&f*q.  dunonaduerfusaliiimditigip6Ceft,quame&qtt{ 

yirpr.nrqiiiciim  vniindebicumrolutumcft, alij  vcio  foltitionc  accipicodo  quafi  contratic,  vttn  omni- 

folutio  rrofictt.locuplctaturcx  aliciu  iadlut.i,noa  l>us  c^tccis  pctibnalibusa^onibuscuenicqu^  per-< 

ille  cui  foliu^un  c.t ,  fcdcni  (blatio  proHcit,  crgo  fonalcsiuntneciatemfcripne^vccomii  coicom- 

noti  folus  illc  condiclionc  tcncridi,lict,  cuifolutu  pctant ,  cjui  conrr.ixcrunt&  murnam  pccuniJ  ipfi 

ftaic  >  icd  ilic  quoquc  &  pociiff  cui  loluiio  prolicir.  a  ccpcrunt,non  ctiam  contiaeos  ad  quos  pccunia 

Sfctit  &eaentccijmdeeuidioncq[ua:ritjr ,  vt  non  petnenitfjMi tt  i^.C.ficatt.ftt.ljtumim  mu- 

illc  rcncatur,  cui  prctium  vcnd;rionis  loliituin  cft,  tuam  i].C,detUig  &*Uio».Vou6  conditftio  indcbiti 

Ccd  is  dcmum  cui  prccij  iolutio  ptolit.it  l.fi  »b  tsu-  naicitut  quali  ex  mucuo  &  ad  inftar  mutui  di3.  $.«r 

fim  ii.C.dc«nff'DtcCondi^'o  indebiti  naicimr  ex  ^  vofw  &  iiifi.^jmdJi*tmilfMi§.f.t,'EMim  igttuc 

ncgOUOgcft'^  l.fi  i»  *TU  ^i.fufr.boc  titul.Sccx  qnafi  iurisratio  Sc  rcgulacfl  in  condidione  indrbir:,qti5 

eontradtt//fi'»4ii/cn(«5  i.iiqiuqtuinfi:Dtobl.&4'  in  condiftione ccrti  cxrautuo.  Quidergoliisqui 

/|Mf(.atqui negotiuro non gerirar,nifi tBtetibluen*  indebitam accepit , folacndononOc} an nonliotf 

Xem  S(  accip;cntcm,:n  tjncmtranflarumeftpcr  fo-  faltcm  cafu acquum  fitin  rubfiiHumcencrieum.cul 

lutioncm  domiaiuro  d.i^'tn4UUtjkc  proinde  oui  nd  folutio  proficitJ  Piaccc  mdii  quod  Accotfio  &Bat« 

po  tc  fl  cx  ea  iblurione  iaAiisttiDn  cfie  locapMrior.  tolo,  pode  hoc  caiit  dari  cond^Hooetn  in  efl  quo*' 

crgo  ci  foli  condiccndum  cft  cui  quoquomodo  fo-  qae  coifolurio  ptoficic.fi  caufam  habeac  luctiitiatf 

luca  fuic  pecunia,ideft, vcinterpretatur  AccucfittS»  exLvtt.i.t.fupr.Dtt$ptr^tmfMS.trit.Etii  enim  ratio 

iiuc  folfiu  dcbicorei  fulueric  perfcfiue  per  vennn  iiirisqttaoiproxira£atra1imus,de£cerevidetur,«- 

«cocittatocem.aut  [quod  cgo  addo  eb  di^onem  qniCMtemcncondi&ionis  non  dclidtaduerfuscu, 

illam  qutifueniodo  i  Modcfttno  additam]fiue  inde-  qui altoquin  ex  alicna  iadluralocupictarctur  tirg  Lfi 

hiu  fbiutioncm  nccepetitillefuooomine  fiueaiie-  enmftnuim  iiftfr.Dtrtb trtdit.LplMififititim ^4.$,u 

»o.Semfet  cnimvecum  eft,roltttumeifuiile,ftfo>  iMfiiLDel^^t.fitimLi.i.utmvmkmfi.ties^tit&^ 

luti  jneni  i  la.n  cflc,  qtiar  ipiia  liherationem  parcre  ^utt ptuu.arcend. (yi^r  r.itiocnidrntcrccfrat  ineo,qul 

noa  potcll,pariincccliiiti6  condi^ioncm,mc6qi  caulam  habctoncioUm.Non  cnim  tit  locuplccioa 

aJia i»cio iblocnrii cft,aliaacnpieadi:qni coimfol-  is  cuifoluuoptgficity^MpioiMeifi^fiiiiiHli^ 

iiicaItenonomine,iiiim«itamliabttcoiidiAioiiS>  abeilcb 

Tom.UL     ~      "  MM  4 
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50.  PoMPowivs  libiof^  Qjijmtim  Madum. 

/^Vod  quisfcieiis  iadebitumdolit  lucxneote,vt  poftcarepeteret^repeter» 
^^«onpotcft. 

.  KAdl.  ^odqitu fdens^o^  ^bwn  impcctirar,vtHbdhriMriTdic  pro  lege,  ti- 

*  •  •  «lecqoc  quaii  (lultam  tedatorisvoluntaicm  conrra- 

RaT.pvb.  VuJgattim  pluloropboium,&{tni>  tiain,^I^batip{e  peceiulmocli  daululam de« 
dciiium  noftrorum vecbumcil,AdttSiittnqa«m  o-  logacomm voliut  iltu<lere,de  qoo  vtdenda  fiiK 
pecaii vltraintcndoncmigeiuiami./<{«  18  & ftq.  quxphlf3>Utlcctp(imBtinClri/t4/l«Dfrrrer/>r4f[MMi^ 
/h^.  De r(^Yrr(/.atquiponimai indcbitum a fciente  <^uare nec  valde inrercfleputo, an  qui fohiic icieai 
quidcm folucum  fuiflc,fcd  ea mente  tamcn.vt  pof-   indebitum ca mcnt:  vt  poifet  rcpetcrc,  cam meaif 
ietrepetere,ergoquamuisdici  fulcjt,ciuuspcrcr-   exprederitinibluendo.an  nucxprcfTcnr.&cief- 
rorcmfoluti  rcpctitiocftcius  coiifultn  dati  dona-    prc(Icric,an  accipics  c6'c!ifcr!r,^n  difTcnfcrir,  qoo- 
tioDemciIcvii/j  /.riiiiu^crr«rfi»5}.Dir(j  iitr.id  ta-    modo  Accuiliiijdill  i)guic,quaU  co  caluquo  acor 
inenmptopofitafpcctclocumhtbere  non  potcftt  pifsconfcmit^rcpctittolocfihabefiedebeat^fidpet 
inquaficuti  conftat  dcanimo  repctcndi ,  ita  &:de    adlioi.c  Prifcfptis  vcibisnon prr  condi^lioncin» 
animo  nun  donandi  neque  vau  quiiquam,auc  in-  <lcbitt  cx  Ucb.O»Cjt  rer^tm.fjyl.i/iifTjnc  rir. OmiH 
iiira«,attrignoram,temniamdoiiat,  cnm  donauo  enim  cafii  patoiepetitoi»loc6e(Ie,ledhocvlti« 
efflM  on  lHt  1  ifi  quxilibcralitatccaufam  hil-car,   mo^cafjpcr  vindic.uioncm,noii  pcr  .a^ionc  Pnc- 
nec  iibcraiitas vlla  incclU|(tin  co  qui  hibeac  aoimii  fcriptis  vcrbiStncque  per  condickioncm.  ne  ]ue  c* 
lepetendi  Ifi nfittHA%C4tmi.ti tm^jUihff  .Dec.  ntm  allenintarnnmmitqui  ficdantar,vt ftaniii|ie* 
Condidio  indcbiti  auxilium iuris cu  cx  xquitatc    cipiantur^nccfl  fucnr.r  vercdcbiti  l.ijttijii  ftluit^ 
indu^m ,  vc  eicantibac  6c  pcr  impcritiam  lapfis,  mjfr.Dcftlia  muho  minus  (i iueiint indebiti:  condt< 
non  vcftakisiabtieaiaiot/.rV^/49.§.r//J«>/^. Dtmr.  Aioaacemindebtcilocomhabetenon  poteft,  iiil! 
i&Migm»  'Atqui  ncuterratillcqui  ignorans  tn-   fle  negocio  altquo  gcfco  &  rcanflato  dominin ,  44, 
dcbitom  (i>lait,quod puut  fc dcbcre li. &fdg.fiifr.  fiin tru  ;)./fi^r.Ac(io vcrd  Prqk.iptis  vctfais no  ni/I 
ica  (lulcus  eft,  qitifquis  indcbi  tum  fcicns  fo7uit ,  cii   aliquo  gefto  ncgocio  d.l.rtb.&l.9k.tt.  iMrujftnt.  7.$. 
donandi  animiim  habear,donace  autcm  fit  petdc-   i^.THfMSd.^iuiumm  ^.&fifjaf.Dtfrtfi.ver^.ttai' 
xcl  flmfimih^f  i.vifr.  Dedandt.  fcd  ftultiot  illc  qui    lii  jnr' ncgoriil  j^:rir,qui  fcicns  indcbi!uloluit,co 
faetu (c non  dcbctc  (uluir,tan^en  hac  mcrc,  vt  po-    pawto  c.xpiciIo,vc poilci ccpecat,{ed  actu  f  cic  ridi- 
ftedrepetac.  Hicenim  quodamraodu  iubet  ludi-  oil«i8ciiiufonti,cxquopcoindenullaobligaciona<- 
brio auxiliiim,&  zquitacem lcgum ,  vt  loquicuc  I«-    fci  poceft,  neq; ad age.^duiicque  a.l  excipicndum, 
iUnianus  in/.Wr.§.r/h<M.C^         /ifrcr.cxiftimans  vt  in  l.nt» folum  y.ifjr.  De  «klig  & tUirn.  Longcqtie 
maiorem  propofiti  iui  &  voluntatis,quhTi  iuris  £>•  alia ratio  eft  cius  qiu  fic  (bluttlegytam,  vt  fi  appa- 
repotcftarcmtquodncqueindifpofitionibus  inrcr   rui/Tcrc/rc  indcbirum,  vcllc:^  fnlcidia  cmerfinc:, 
viuos  neque  in  vltimis voluntatibus  iicri  vnquam   reddcrctur,dc  quo  indtS.U.fupr  ibi  cnim  repetitio 
foteM.vlt.wfrJii.fik&}^.ljt(mt^ft    De  Ugdt.  8c  quidem  tndebiti  locum  fiaber ,  qniancgotian 
I./.tHr»^iiTi«m  7.^      frtttr& f,Jlfittf:4r.  fufr.  Dt    conrradum  cf[  liucrcos.vt  lex  air.ncc  adictlioil» 
M^QgoexenipiQfbceceiolcoxquc  ftulcos  eile tc-  d:cuiacft,&:iUufona,l'cdvtiiis  nempedubitatiorii 
l^ieKS,  qot  coa^rolenitertcftamentodaofiilS  collendcgranar.9niAiNttriM»8i.Derrs.iMr.naraft 
•inain  vocantdefogatoriamadiiciunr,vtllcontin-   non  adK(fhjca  conuentioncpcrindccondidBofl^ 
«Cfl||n||^Acciasabiis  £cii,zquefolemne  teila- 


j^t  r|ini||tf*"'"  >b  iis  ncii,zque  folemne  tefta-  dcbiuiocum  habcrct,it  poft  lcgan  ( ^'uctonem  ap- 

mentainiifoitamea vadetenolincniiihaecancUla  pateKcefle  inudindi-biium, auc legis falcidix it- 

vetba in  poftcHoceaddtca  leperiancur.  Lex enim;  rioncm, qux  folutior.it  !empoielaiebac»pofieae« 

^yiocies  ^olcmii^  tdbaicnaimcfi, authoriacemM  ineffille{.).4.^^f ftfrAotm, 

jt.  InBM  lfl>to  ^.«dQiuntiim  Mttdum. 

T7X  quibuscaufisretcniioncm  quidcm  habcmus,pcdtioncmautcinnonha; 
"^bemus.ca^ri  ibiucxiinus,rcpetei:c  non  podumus. 

imn^miMt  t4M^. JHMmd.Ketm.  IsoHtemqni 

AdLBXfaAmW^^t,  exceptione  pcrpctua  ruttrs  cflfi  faItiar,po(T?rrepe- 

tctcl.qMttxc^litmm.^o.fuprJ)t{ittHL  coniequcnso* 

ft.AT.i»TB.IsqaiiushabecretentiontsredciaT  mnfaiovidetac,  vc  quirctentionemlb*amhabnh^ 

tenditie  non  dcbereid  quodinuiro  aducr(ario  rc-  iionccijm  petitionen-;,(icamcnfoluar  n  hiloniiniij 

tincrc  poflit.Siemmdcbcccr,  curci  daierurrctcn-  puftit  rcpccecc:  oamquireceati.  nemhabccvtique 

tio ,  tamecfieonominc  pctitioncm  nulhm  habcce  vt poflcfliooemeriamh«bcac,nrcelieeft,  quamais 

poirct.-Denique tam  necc(lc cft  dcbitum  c^fc  q-jod  non  finrlitcr  qu  (qnis  htbec  polleffionem,  habeat 

inuuo aduerlirio  rctincti,  quara  quod pcti potcit.  cu.im  ictcntioncm  EcgoaUenarrjitcmponcftio.ic 

£rgoeciamex  qttibos  canmretentioacm  quidcm  <]  r  4  nsomittirmcnrionem:  .-.tqaialicnatio  pof- 

habcmu s  pcti  iunem  au;cm  noniulicmus ,  fi  fol-  (clJiunis  lufficit  vt  condlAioni  indcolti  locus  clle 

tttnmus,rcpetcrc  poflun\us,quia quod nobisdebi-  poifit  /.iWf^iM l^.^.ftifiniimnifufr.  Qindni  c  eo  cL 

tumfiiitabadaeriariaillttdipfamadtterlarioino-  qniceieotioaemhabuir  &folaii  J  l>i .  us  condi- 

bisdcbciiuonpotuit.  £c  vctocctm  letentionivt  €lioncm,vcfilltem pofleinonr  .1  conuiLcre poflir,* 

^iauioumiocutrKOi)poiiudaliezcepoonel.r«i:  vtiaii«iiru.si^^  iCXrsML  DfcCondicete 
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liilul  idfi B^neiecft.  Qui^aHraittratRpetit.pc-  4ebebitttr  qui  peqwtuain  habebat excepdoncnu' 

Ctt. Blgo  cx  quibus  cjufis  lereritioncm  rantuni ha-  Nos  autem  dc  co  Utjuimur  qui  exccptioncm  dol^ 

liemas»  pctitioncm  autcm  non  habcmus ,  A  fbjue*  aliamve  petpeiuam  iibi  compcteatem  omifit  pec» 

riRiiK.fieti  non  poteftiverepetahnt» ,  ne  a^oqui  Ib-  qttam  letiticke  potcrat,  id  quod^Iu  dcbel>iitui;nec 

latio  cjiix  pic  JclIcnon  folct  nifiad  induccndam  n:rfusadrcmficit,quodisquii«miii0ai«omit. 

fibeiauoncm, non profit  hoc  calii niii  ad indDccu*  di , hoc  ipib  aiieaat  polleinonem ,  non  eoiiQ  eam 

dam^tfcionein,qasalit>qainoncompeceier,rd-  poflTellionemalieDat,  qnampoflitcondiceie  ,  (e<i 

licct  li  rctcntio  fit  fa&i  non  i mis,\'t  hcr  c  Cuiacius  cuiusreiincnd*  duntaxat ius  habebat,fi iurc  fuo  v* 

inteipretatur.  Nam  quod  quis  ipfu  iure  rctioete  d  voluiiIct,aui fciuidct :  vt  ca  dcmum  pon'c(Go  in. 

fituttezdebito ,  tanquamdHninncoip&tnite,  ikbitdalienatacondicipoflit&reped.quzfiaba- 

na[ntr,condici poteft Lfaumio,mprimip.ii)jrM4-  lio dctincrctur,nilUoiufenaUo^aeprioris pofleC>, 

lh9nimpJ.0,ptmiLdtiniftHfjnr^.d$tM,fiil.Etqnod  foris  fadointctucnicntc.pctipereum  po(Tct  autre- 

contra (criptum videturinif.Alwm,vicio(am  often-  cupetan  aUquo  interdicto  polfenbrio ,  aut  aliqu* 

dit  legis  liliu s  ledhonem.  Scripfcrat  enim  luie-  in  rem adione ,  vt  euenit in  peHbna eius  qui  Pu- 

c6t)i'ulmsfimil(m  nenfjft  Ariftt dit  illif ,  quirtttntiomt  blicianim  cYcrccc  ^.namqut  luf  tt.dt  aSien.  mulro- 

quM  faiM  bdbtnty  enufirunt ,  non  quo  modo  lcgitur  quc  magis  m  co  qui  dircdain  ic  ciuitem  habetrei 

vulgo)6Hifcw(iW<fi<4ri/?«4ir,vtdocuimusin  Chi-  vindicarionem.  Atisqai  retentioneffl  febun  bu 

•Uadc dtmtr.pra^nat.tx  I  fi  in  tria  ^i.fiifr.  Qupd  au-  bet,  omni  lcgum  auxilio  dcilituiiur  ad  tccupcran- 

tcm  obiedtnus  dc  cxccptionc  pcrpctua ,  qua  ii  tu-  dam  polTeffionem  fuam ,  fi  cam  fme  culpa  quoqud 

tns  qiaafit&fiJaar,reperit  ,<eaindum  diftinftio-  'fiia  amiferic :  mnlto  igicor  magis  ii  poflelMMient 

T^etn  d.l^txaftiertm ,  ah  huiuslegisfentcntiao-  ipfcin  r.l:um.  pcr  indchrLam  lohirioncm  rranftule- 

mninoaliennmcft.  Tunc cnim ezcepdo  perpctua  rit,iunge qux icripli  iadki.l,^txitpi»ttm%.jif«n 

ipatic€oodiAigBeai,ctoidibIaaimcft,quodei  fufrk. 

<ju  loEM  hbro  i7.ad  QuintumMadam. 

DAmusautobcai2£ma,autob  rem.ob  caufkm  prseteritam :  veluticum  ideO 
do,qu6daiiquidatecotifccotusfim,  vel  qui^  aliquidatefadbimeft  :  vc 
etiamfi&i^c^ufafjt,  repetitio  eius  pecunj£nonfit.obremvero  datur,  vtali-^ 
i^uid  fcquacur:  quo  non  {equentc,repetitio  cbmpertt. 

niH  quod  diftindlitonem  hanc  caafie  prsteritar  ob-. 

Ad  l.  D4ntii4  5  ligatorix  vel  non  obligatoric  non  vidctur  pcrce- 

pifrc.Diftingu:tenimduntaxaC^itquifoluit,idc^ 

Rat.dVB.  Qricq-tid  rcpcrirurper  condictio-  lolucrir  quia pucah.u il;  dcbcrc,anvcr^  ,  quia  do- 

ncm  indebiu,repctJtunanquam  iiidcbutroUuum  ii.'.rc  vohierit,  quahhmc  lcgi  locus  cfle  nullusde-' 

bbcauCimrefoicientemad  tempusprxtcricum  :ei  bcac  ,  nil"i  ciim  animodonandi  ichuio  fadacft, 

nair.i  uc  datur  !ixcrondi<2io,  qui  foluit  qnod  pcr  quod  prob.ire  non  pofr.-.m  ,  qiioties  cnini  Jonandi 

etroieni  putauit  fc  debete.  in  quo  maximc diftetc  animus adclt ,  nonrcquirimus  quahs  c&ufaiit ,  ob 

lurc  condidio  indebiri  i  condi^ne  ob  caalain  qtum  datum  eS,ah  pRcterita  an  fiitara,&  cilm  pr^i 

dafi  c.T.-.U  non  fccuta.i^c  qua  in  fiipcrionbus  TitU-  writaao  obligaroria  nccnc ,  ad  impadiendamrc* 

liunhabuunus.Caufam  cnim  ibi  inietligimus  futU'  peririonemi  qua:tei  donaue  nuUa  vnquameft,niff  . 

rara,dc  quat  fi  fcquatur  pariac  liberaTionem ,  il  iton  curo  donario       eft  ob  cattCun  aliqoam  finalen» 

<cc]t!atnr,condi<ftioncm.Erj;o  non  cfl  hona  diftin-  quzfccura  non  fir,vc  in  l.i,f.fU.inJr.didonat.!.i.!,<£r 

£tiOt  quae  hic  a  Pomponio  tradituc  ,  an  datum  (ic  fjf.  CJt  dentU.  qua fub  med.  Sempet  cnim  dckdus* 

ob cattCiro,an vet6oDrf,vtfiobcattlamptxterit5>  eaufcfinaRstmpediteffe^mdujwftrionis, pafic<-)' 

veluticiiideo  do  quod  aliquid  ite  cofccutus  fim,  quc  cxccptionem  doli  ctiam  in  Icgatis ,  6c  vlrimij 

vcl  quod  aliquid  a  tc  fat^m  cft,  vt  ciiamfi  falfa fit  volunuubus  itum  udt  71.  i.falfant  &  1. dtmenflrdti» 

cauia,repetitio  eiuspccuniae  non  fit,cb  rcm  ver6  j.infr.itttn^i.&dtmtiffir.  Quamquam  dici  poteft 

daii  dicatar«ctkmdatur,TtaIiqiudlcqiiacur ,  quo  cum  Accurno,nliudeUeioyltimis  voluntatibus,a:tt 

lion  (ccutorcpctitiocius  compct.ir, vr  &in  l.t.§.t,  liuJ  vcio  in  diipoiitionibus  intet  viuos  :  qubdiQi 

fitprjitprex.  fsam&obcanfamdaridicitut.quod  vhuius  voluntaubusdciut aiiliopro  Iqjatoexvo» 

datur  ob cem futuramdr^.Tfi.  di cendiH.  eb uuf.  dat.  luntatc rcaanris,Uc£t caufalcgandi falufiiecitaonil 

I>Bc.CaufaprxteritapoteftefIe  duphcis  gcnciis,  v-  cnim  obtfl:  h-gato ,  quia  caufa  lcgandi  le^onoA 

llil4u{/itobhgacotia,ideft,qua:ii  vcracflct.obli-  cohxrcr,vthibtilitcrtra6Ut  PapinianusinAf.^ 

gacec  feluentem  ad  fiidendam  iblutionem ,  alteta  pm.Et  ideo  poteft  efle  loeaseioeprioiii  doli,fi  pro^, 

vero  ,  qui  obligatoria non fir.  Dc  poflcriorc  tan-  bcturtcftatoraliaslcgitumsnon  fuiflc,  vt  ibidcnj 

xHva  intclUgi  hic  locosd|pbet,aon  etiam  de  ptiore,  fubiiciiuc  ,  ne  alioqui  contra  voluntatcm  id  fia^' 

vtbendezpltcatB:inolns,&'ezemplalegisdem(m«  quodexvolannteprofidfcicar.  Nam &intefta- 

Jlranc  lUf.^.l.fiu*  Ugdium  ii.'ttt  fin.Dt  cotidic.  &ie-  mcnris  Jy!i  cxccptioncs  locum  habcnt/.  i.infr.M 

m§itfir.l.tufumma 6i.iMqutpt ii»jr.Aw  tit.  De  pnore  dtU  malf  «ffyf.it  in  diipoiirionibus  incer  viuos  ^aas 

■veid  aot'.  dc  pofteriore  mteUiguatuc  leges  onuies  noncxVnias,(edez  dnonimconlenfii  &volttniMf 

'^cuedanccondiclioncmlndebid,vt/.«/rg4»t«rz}.ifl  pcndcnt,  non  r.dnnrtinr.isqurftior,cm  volunt^tis, 

frmcip.fupr  t\\xt  dc  tranfiiiaionc  loquitui  cuius  cau-  on  quiptomiiit  ob  caulam  ptatcnum  noo  obli^*-. 

ia^.p.obhgatoriamcirenemonefcit.&mirorcurab  toii>m,iion  •licafiieiitptoinUGiciis:  nifierooiil 

'  A  ccuciio  tan  quam  huic  legi  gp|iBwi»oppteMa%  teowini*  mbis  idipfiim  czpcitiEm  conftct ,  ^ 

—  '       "  ****  ^ 
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«nb6  oofitnlKnfeteooiMitianc ,  alioqui  propo£-  ni  ftauuntnAo  «ftacoiittahcBdo,fedtn  peceodot 

Xum  in  nicncc  vniiu  cx  conitjhcntibus  rctcncum  quatexccptio  non  impediretrcpcciticnemcx  /  911 

«ikil  oi>cucur»vt  bcnc  dilputac lian.  tx  l.firifuaidi  jt  dcbert  -j.fuprMcomUcl.  »b  uufddt,  ScU  repccheniio 

^CJt<»iriUl.^€0^JdMrAji.t.fi ftvw  fH4^4ifiH,fifr.  maU  cft,  cum  oftcadeiunos cxcepdonem  dofiin 

ted  tll  ttt.  Aiqui  condrtflio  indcbiti  nafciturcx  qua^  propoHto  locum habcre non  podc.  I>e  exceprione 

cun  ra(^u,v(  toiies  dixtfnuscx Li.f.m  qufuvifi^dt  autctn  quain  vtNcantfadti  >  &  inccntiunis^iain  iios 

crgo  prodcfTc  (l  lK  t  ciqui:iidcbitum  foluir,  quod  «jpfi*ww.IIIudfan^ non  difp!icct,quod  Bartolus di^' 

puubatk<icbc(e  cz  cauia  prztenta  non  obli£aio-  Aioguiccx  dl,  dmtnfir^M  7.    qiudduam  utrinfidr 

ffia,  li  dieatle  non  IbfflefelonirDin  fi  can&mftliam  fiq.4ttniMf,&iimm^,m  csnfaezprimatwper  ino> 

cllcpnt.  (lct,/cd&alia  rationc  Jiccndiur.  cfliion  dumcaufican  pcr  modum  condicionis,  vt  ptioie 

ponir  h  k  tra£lati  <ic  cxLcpttonc  doU  danda  ci  qui  caiit  obcincac»  quod  in  liac  ic^c  1'aipcum  cft ,  oioa 

fohiK.autquaEpacnedefccatcoiididionemes  £/L  «iiampolbtiore,qajadefrdiis<;M>ndidoiuicvpgp>, 

quitxuptanim  ^o.ftifr.  Nacn  quifoluitqttodpota-  libcifempcrracitindcbitum,  id  quod  (iib  cab^' 

batfc  dcbercex  cauia  prztcrtcanon  obligatona»  is  cioneiiuc  prominiicn  fitlc  rolucumfutt.,  iiucprztc- 

priufquam  folucrec  >  nulJa  a^onc  potcrac  oonoe-  citum ,  fiuc  prx&ns  ccmpus  aot  fucnrum  condido 

nin,ergonequehabeff  cxceptiottemliuedolifiiie  sefpiciac :  quamuis  proptie  condicio  non  flc ,  nifi 

aliam.quippccikmoroniscxceptio  preJiipponat a-  quatinfiitumm  confcrtur/.f«w<i/»r<f/iifi}«.c^  ftif, 

^onc  L 2. &p0fiJ>JttiCtft.?o(lcz  Ycro  quim lol-  juprMrtb.(rt^t.\o\  fcripfimus, cztcrum ptobat  op- 

tt{tnoaindig^excepiionej6dcondi£lioneadre-  timclcxha:cquodcxca  pierique  notant,  condi- 

p^tcnduin:condiccrfautcmnon  potcftpofKuiu-  Aioncm  ob  caufam,  velobrcm  daticiufa  vel  le 

ciQflcmis  quiantcquamlolucrcc,  pcrpcruacxcc—  non  lecuta ,  uunquam  pode  cum  indcbiti  condi> 

prione  lutus  non fiiit,  qoz  Accurlij  nuRii  radoci-  AioiieconcnRorc,quandoq!iidcm  babcnecanfiB 

tiatio  ad  lianc  legem  ncc  infubtilis  cft.  Ettamcn  5r  on'ginc;ii  onTnino  d;frcrciuem  ,  fcd  &  exp<eoi, 

eamBa((olu$unpubat,quia,inguic,po(ito  quod  ceociapoi<.-ftcundidioobc.iufjin  Wati compctcr^ 

lolncnsrniflhmciMexcejwionedoh  in  cafudc quo  rtkcaa^vtsiinxam^l.figtt»»umyfufr.i$mM,^^ 

ln)alniirfiifl|B  «ffittanen  ui^Mt, 

5^  PRocvi  vslibroy.Eptllularum. 

•  I 

DOminus  teflamentoferuo  fuo  libertate  (iedic,  fi  decc  miliidetiienio.igao^ 
rantc  id  teftamentunon  valerc,dataruntfnihidcce:quxntur,  quis  repete- 
repbteft.  Proculusrefpondit :  Siipfe  (eruus  peculiaresnummos  dcditycum 
ciadominoid  pc!riDiiruinnonc(Ict:n)anent  nummidomini.c6rquenonpec 
vindicationcm ,  fed  in  rem  a^ooepctere  dcbet.Sin  aute  alius  rogatu  ierui,uios 
nummos  dcdit  *;i»Od  fiint  dus :  eofque  dominus  fcrui ,  cuius  nomine  daci  fii  tn, 
pcc  ccmdi^ioncm  petere  poce(l.rcd  tam  benigniusyquam  vtilius  cft  ^  ,  redU  vi) 
ip(uat>qut  nummos  dcdit,iuum  repeterc 

voloidetcftator.irt  ex  pecnllo  lefuns  Iblneret,  cdto' 

LDUMtUtt^i»  '     '  r^''  '  folotio  proficcrc  Iioc  c.i(u  non  purtit  .id  iibcrtateia 

"  *t  '^^^  ■  Cttius  fohus  iniuiiu  8c  fauorc ,  Uatulibero  permiP 

kAT.DVB.Dorainus  qot  d||tlfbMkaimiWRio,fi  fumid fiijr, imnentergonnminiheredis,  ni/i/pc- 

dcccm  mihi  det.intelligitur  fi^np*»  ci  pcrmittcrc,  cialitcr  herc?  feiuo  permifent ,  vc  cos  daret  ue- 

vc eadecem  fuluat  dej^^»^'^"*^"^  vt  foiiicn>  uus, vindiationem  igttur  heiedi  hocct^ compe- 

do  transferat  doipilkiiPMinifliitfhiln  in  aoipien»  tere  dicendom  eft,  non etiam  condt^onem  qux 

T-"^  innifr  rrH|ii|fr*r<dc.Nccaliud  rcmediam  hc  nunquamcum  vindicationeconciitric,  nificoncca 

rcdi  iiipcrcfti^ijftoBs/^Iuosfaccre  yclic,  nili  vc  iutem  l,fU,fim.rfufr.qHmcMit*tf.fuittqtttlnfiit,it 

vctctleruufl^jlP^Mimfiet.vtftlUtditwradli-  «ffinr.  Necob{htquodini.y^ffcnptumeft.Exhis 

berutcmJ^I^P'^^  S"^''  imp!ct.i  condidone  cui  onmibus  caufis  qux  turenon  valnemnt,  veloon 

parcte  pio»>bicu$eft,ac  nuir.ini  heicdi  non  percic  habueruntcfFedhim,  fecura  ptr  errorem  folutione 

i.^.^.pltfifr.decni&.^m^dMMnSJfipidio,^,flt,  condidhonilocum  cilc,  Id  cn:m  accipi  dcbecfup- 

fiut.ftmil  tTcifc.  Ergo  non  potcft  vciUm  effc  quod  pofitis  cenninis  habilibusjd  cft,  fi  tranilacum  fiie» 

"Mbculus  iii  hac  lcgc  fcribit ,  fi  fetuus  hic  pcculia-  tit  dominium  /  fi  vrhand  ^^.i^ifin.i.  Jr.  Vindicatio  igi- 

''inuromos dcdcnc ,  cumidci  ^tdominopcrmif-  nunoucondtdiiohoccafu  compctit.  Aucfidolo 

_  n non  eflet , nunere  nammos  domini ,  cofque  malo  poliiderc  delicnm  cum  fcircm  lefiamennmt 

non  prr  condi<ftioncm  pecere  dominum  deberc,  non  vaIerc,.i(5tio  sd  cxhibendura  dati  contrame 

icci  pcrvindicdcioncm  , & in rcm a<fUonem.  Dsc.  potcrit/j'ii!py2iti.§.W/.yi^r.i^rcii.m^(r. Ahoquivia» 

Tcftamentum  minos  folcmnc  &  inaalidom  nnt-  dicatio  omnimododandaeftJSed  hocicafi  ttttmini 

lius  momcncicft,  nccvllam  produccre  potcft  aiic  extenrmamliconfumpti  fint.vindicaii  vciqucnoi» 

obiigacionem  ,  aut  uanslcrcndi  domini)  faculta-  pofliint,  fcd  condiccndi  funtqiuii  conuakfcenitf 

tem  l^iw»  tiJtliidt.  ^  l4xuf(rift»*  19.  itfijpu  tt^  indebito.iicut    mutao,jper  conTompttonem  Lfiii 

fimftcer ffl^.Atquiponimusin  fpcciepropofita  te-  fHritfi  ii.cum ftq.lfitg»  pMfi.fupr.dereb.frt^ 

iUmfntuinnon  vaiuiUc.  Non  eigo  vidcii  poteil»  U.iM§UfiittiifiJt*Uiii.& 4£ti»ihi,i,lKfiit.qidk.  tK$i, 
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DE  COND.  INDEBtTI  LIB.  XII.  TIT.  Vt  41;. 

rtaHtr.thiigJ  indtbuix^.f.fed  ttJSnimmifttft.  b0ttH4^  («ncnupdx.  Hicvcrotradbmiudepecania  dat« 

iJLr^^n.i9ltMf^iruit.  vmpiencbecoadidomsaura^acproindecurasdo- 

a    Si  auttm  dliut  r$^4tw  ferui  fuos  numnm  dtdih  minium  antc  implctam  condicioncm  trtnsfertl 

R.AT.i>vB.isquirogatu  fctui  numinos  tnihi  dedit  neccflc  iuit  &adcamia>plendaini  tun  nicalia 

eondicionfsimplendxcaafa»Ttadlibertat«inper-  nieAteflep«ttteric«tiUiqtticondiclonetniiti|rfci«i 

nenirccnHn  coanimofnit ,  vt  dominiiininummo-  debuit ,  ncc quod in bac fpecie  teftamcntum  noa 

rum  in  me  transfenec ,  nia  in  eum  caAim  quopoft  valuertt ,  ccanilationem  dominii  impedire  poted^ 

implctam  condicionem  itbetcas (emo  eflec  cora-  quia  quod oonjicionis  implendx  caufa  ditur ,  ne- 

|)CCtCttra,non  eoim  mihiptoctefTe  voluit ,  fed  fcruo  quc  ex  tefhitoris  voluntate  Sc  iudicio  capitiv,  ne«] 

ciiins  rogatu  pccuniam  mihi  dcdit,  vt&in  LfipMttr  que  iure  tcft^menti  Lfiqitit  falt  (omiiittne  i.  tnjr.fiqui 

fmiliM  j^^.tnfrJt  btrtdMjlu,  l igo  ciim iibcttas  fcr-  omtfi.tMf.ttflm. L  XiMim ^.detendu.  &  dtmnp.  LnA 

uo  competcrenonpoffic»  qiHaieftamencamnon  nttr»mi^Q.f.i.l  idmttm7QA.iHqurum  ^iJutfM.iafr^ 

vali>it , iiecdoiuinium  nummonimin  merranfla-  «i/./4/cirf.feJcxfoladantisvoIuntatc  Snfficitigi- 

tumfuiircdiccndum  eil^acproindcvindiciuunem  cuicdmquirogaturcruipecuniam  miiii  dcdit,  mc« 

eoraniberA hoccaiii. vc&fupcriore  competeiit  temillamhabuifle» vcin  me dominium munmo» 

non  con({i<fiior.cm  (|ujc  dominij  tranfljtioncm  nim  roouim  transfcrrct  ad  implcndam  coodicio* 

icmpcr  iupponiuiuc  Likcmadhibcnda  vidctur  di-  ncm,qua:  nccalicei  impleri  poruitaVt  duimus.  Vn^ 

ftm^oqaamadhibetVipianosin/.)(rj»9.Mpr(nr.  deillad etiamfit,niie<iaeexeoirapedirici«nfl«^ 

itf  dt  iur.dit.  An  is  qiii  rogatu  fcrui  nummus  mihi  tiodominij  potucrit.quod  ex  inutititcftamcntoli-*] 

dcdic  j  ca  legc  dedeiit}  vc  ita  demum  mci  ficrenc  fi  bcctas  non  competiehc.  Ptius  enim  ef^  »c  codicio^. 

(eraoi  liber  efle  poflec ,  an  ini  vc  ibtiro  fierent  mei»  nem  implecam  dorainivmque  cninflamm  efle  o*, 

vchoctautumpoftenoiecif  j  ci-ndiciponint,prio-  portc.it .  quam  vrdc  condicionis  implctarcffcAB 

re  vet6  vindican.  DacEx quibus  cauiis  coiididUo  qoxti  pofiit.  iit  quod  hbercacis  acquiiitio  fecuta 

scquireiecuc  fccttofi  e^c  iui  hiro ,  necefle  eft,  vc  noneft,  coodidionem  itntftm  pariCez  regala  iegi« 

[  cr  earo  ac<iuiracuf  iph  s  doniino  d.l.fi  pMttrfdmi-  proximc /cquentis,non  ctiam  vindicitionca.  Et^ 

hasLaeqninnU!irv..^.i.l.qM  bmtiyf.gtntrsUttr  &  $.  enim  diciroIcc,veriflimumqneeft,  nunquam  cra<- 

vlt.Lciwmutiu  ^^.i»fir.dt dcquirjnrMmifi.  f.t. &t9t.tit.  ditionem nadam  dominium  trans^rre  ctiam  qust 

dt fitpnUt.ftrutrtAxxfnSid  ietuus  dc  quo  hlc  .-•girur,  ddominofa^fit,nifiiaftaa]iqtta  caufa  pr^ceden- 

lib.rfudlct,  ^'pecuniam  mihidediilct  ob  rcm  ali-  te/.  rtunqUMi  mtdgn.  deMquir.rtr.dtmm.  iuftam  ta<* 

quaru  qiixlccutanon  efTet  ,condiAioei  compete-  mcn  cauiaminceUigcre<iebcmus,non  quxvctact» 

rct.Ergoquzacquiri  ci  non  poreftcondidio,4{aia  iam  iit,  fcd  qux  iulta  eflcr,ncfler  vera:inproponco 

fcruiis manct,duiiiino eiiis acqiiir^tnr, nonetiam  aiitcm  iuftaefTcrcauia  condicionis  impfcndx,  St 

iiiiqtiiiogatuciuiimihinumnsuk  dcdit.  illeenim  danda:  ineam  rcmpecuniz,  ii  vcrum  eflet  tefU« 

ihihr  quidem  Iblaic ,  quia  coodidonis  implend«  mentum  valere,  quod  Talidompatabatar ,cibn 

c.  Mi"i  p.cun.nm iviiii d.iri  opoiruirjfcd tatncnibl»  mcn cflctiniinle. 

Uic nun  tanquain  mihi,lcd  tancjuam  lciuo  donam-  b  Std tam  btnignim qiiiint  vtiUmifi.  Tota  hxc ad-» 

ros  ad  acquicendam  ipfi  Itbetcatera.  Icaqaenon  fe-  dicio  qux  perclcgan tem  haius  legis  fencantiam  de« 

cutalibcitatcicnius  ip(I  fi:?grrc  rxhacciufa  pof-  ftruit,mcri3m Tnb  ininnicommentumeft,xquita- 

fctiCondi^ ioncm  h::i}cicr,non  illc  qui dcdictniiii,  tcm iibi  moic  iiio  hugcntis  ex  cetebco ,  vt  vecant 

ytmLquiftdtUtt7.ifid«uturm9.fufr.it€9nJ&ajtmif.  iaftafflqueracionemiatiseaetcat  Vcpluribttsdo* 

iM.  Ncc  vuod  ab  hoc  feruo ,  r  cquc condi£lio nc-  cnnnus  Uh.t.ConuStur.iur.ttiul.cap.^.  Diio  enirr.  fup- 

que  alia  vHa  adiio  eKCiccii poflit ,  facctc  debet ,  vt  ponit  qux  cuidcntcr  falfa funcVnum  eft,  dandmk 

co  m     Londiclione  ceneci  debeam  foIucoti,quia  ooadiAtonem  ei  qui  rogaCtt  lerai  iblaic  mihi  de« 

c  iiin  «ic  condiCbione  quxtitiu,  non  cam inipiden-  CCmt  quemsdmodum  hcredi  ic  domino  fcrui  coM-' 

d.  ,m  cilaqMoaiitcuiioiucamnt,  qttam cuius gra-  tramedandameameirePiocaiusrcfpondit.  Alce^' 
tiai<>:nouunc,vtlixclcitomniumoptimcprobatirt  lumcft, circuituj  ▼itandipaciaxquiuscflt ,  tce* 
iliis  vcrbis  ^^^llt  rfnuaw /erM oriiM  nmmtdMi  funtt  condic^iu,  qux  fblucnti  dati  conrra  heredem  pri-; 
per  (o»d'Hmtmftten  pottfi.  ^ungc  iindtbitam  ^j.fupr.  mum  dcbcnct.rcd/.  detur  ciconcta  me,  quafi  cclc^' 
Ufim  itMaum^JMifrJiif  CortdiCtio  i^iiut  Calihe-  rir.uc  coniungendarura  ataionUra  vham  in  ha^ 
ledi  canquam  domino  iciui  concrame  dandaei^  fpecic  occultari oporteat , vt &  in  /.}.  f.fidfi dthitu» 
i.on  ci  2  quo  numos  acccpi.Scd  cur  non  viadicjrio,  rtm  irfr  dcdonat.int  vir.&  rxor.Prius  certc  falfum  cC* 
vtinfupciioic  calu?  Nimirumquiacx  dantis  vo-  fccxcointciligimus,  quodnullocafu  fietipotei^ 
luneate  pecnniaflatira  &  reda via  fit  accipiemitli  Vc  in  propoiita  fpede  duplez  condiSio  compeca^' 
ftdfipateTfmi^9.i.  t  infi.  deSC.  Mactdon.  quod  6c  vnafolucrti  contra  dominum.ahcradominocon-. 
Accuiiius  & Banotas bene vidciunt.Poteft  fanc a-  aa  me ,  iiue  fciui  nomioe  iimplidtet  data  mihi  Cit 
dio  adcxhibendnm  locom  habetec«claftnonmi.  pecunia.  flneealege  nead  dominnm  ferui  vUo  ca^ 
nascondiftioneqiiam  vindicitione,  (iponercscx-  lupcrucnircr.  Prioce  fi^uidcm  cafu  hcrcdicontr* 
larc  adli uc uummos  eofque  mala  fide  datos  fcrai  mc  dacai  condidio,ycdizimus,nuiU  loluend  coa- 
n omiucacam is  teftamencom  tton valaice fdcec^^r^.  cta heredem  cniiiecibhHr, nec dnsnomine  iolae^ 
dlMp^it^i'fft.pfrMrAurtdit.Q^6nexaneK  vi-  te  volait.Poflieiioeevecd>n  admittamus  ca !. gc  di~ 
dcntur  vctba  tlla  initio huius  legis poma  ftrueiffU'  ri  pocutlle  mihi  pecimiamnc  adhetedcmeundcni^ 
rtf///e  id  ttfi*mtntS n$n  ruUrt.  Nifi  malitea  addita  ad  que  doroinamieiuipecttnia  ^llocafilperttMiiiec,^ 
probandumrolucionemfadamhicpeterrorcmno  qu^  dicendttm  eft  condiAionc  tcncri  hctedefl^ 
a  fcicnte.  Qupd  ccrtc  ita  cft.  Ncc  adhibenda  cft  non  pofTL- ,  in  quem transferri domiaium  ttonp»* 
hoc cafu  dilbnftio,quam  adhibct  Vlpianusin dd.fi  tuctit  ub  contrariamdominivolanttWMndA/^Wte* 
f^«.  Ibi  enim  agicorde  re in  dotem  data  aniena-  m  {{.iafr.Si vcto  neque  conuentio  bceva]«at,dan4 
pnas.cums  don-ini Mm  cransf.nipor  Mtinaccipicn-  daigitur  condiiftio  hercdi  ,  qui  ^ominium  num^ 
tctu^uc  ftatiro j  auc  lum  dcmuin  ciiun  iniccm»  meium  jpij?  iciuo  ^iutoium  amiigt ,  non  ^Ii*cw4 
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4i8         ANTONII  FABRI 

contra  licfccicm  cuinihi 

ci  proficiat  /  b«/;to5c./»f/»r.Qujwifiiiaeft,vicontra 
!i  ; 'dj:-.!  Jancondidiu  folucnrinon  poffir  ,  fcd 
liticiii  uaium  contra  iv cmulto  dU^s&Uum  crit, 
daadani  eflc  Ibluenti  condidioncmadueifiiin  mci 
non  v.b.  t.Tii:um  ratior.c  ,  qifodc^^o  niuiviios  iflos, 
nontamab  coq.ii  mihi  ItiiLJit: ,  accc^ilij  vidcar, 
citn  non  (no,  fcd  fecui  nominc  i  raihi  eos folueric 
dr^  /  mdtbium  4  -  .fufr.  Scd  cti-im  c^-jia  quifquis  ica 
luquitut  ,vi  dicatpojic  q^cm  rsdka  &  euicaco  cir- 
cnitn  atiqnem  eonaeatte,  &cclcritttetoniongen- 
tlatuin  adioiuim  vnam  occiiliari  ,  prxfiippcnic 
dujs  coinpi  tccc  adlioncs,£Sc  ijux  lonea,vt  loquun- 
cucitiann  cserccri  po(Bnr,qtto<lhtcaici  non  podc 
olVMiUiniiis  I-t  cum  idconcingtr.vtmfpccicil.^^ 
fddtitmm ,  nuilam  adionis  c:ifionem  recjuirimus, 
nacvUamfaciend«eeffionisneceffiiaiem.  luque 
faciunt  apcrti  contra  huiuslrgis  vcrba,i|ui  cim  in- 
tcliigunt  dc  ilio  qui  folufrit  oiandato  fciui,  ncc  ta- 
■mcudonatameipccuniam  volueric  :  quaficzeo 


I.C.  RATIONALIA 

fianvthabeat  ille  conrta  dominnm  (ecui  aftionoi 

de  peculio  ,  inquo  ciimhxc  aclio  rrpcnattir  pet 
quampollit  dominus  amccoodiccccii  quodmi- 
iiifiibtttm  eft ,  illam  faltem  aAtonem  pnnlaieac- 
cedeietencatur  cx  /.  quoidtbetur  ^i.tMi'.  tUftail. 
Nam  n  tta  ciTcc ,  alteninum  neceflario  facendam 
c(ret,autdari  foluenri  condiftionem  exlute  celG» 
quod  verba  illa  rccla  pm  non  patiuncur/^ w  ;9.ii^* 
(U  tutSl  fi  resobligdtd  yf.dt  /rg^f  .i.aut  pcrmitti  ei  age- 
tequad  cx  ccffionCyCum  nulla  camcn  ccflioincer- 
tteoericquod  Aultius  c(l,  vrcxii(dem  legibusap- 
p.'iret,&  cx  Lhledtjiwiu  -jG.dt  folul.  ialtmiu  10.  ^ 
iftq.wfrde lHttl.&  ratKiJ.  dijlr.  Ncc  conrratium  ell 
quod  Paulus  ccfpondit^in  Uiimfurfdfii^i.i.t.fiifr.it 
rtb.  crtdit.MCJiiii  f\ax  ad  loctini  il!utj^rip/im;ij, 
appatct ,  proindc  &  quod  de  cucuito  vitando  no- 
ftti  poft  Accurnum  5c  fianolnm  nm  diligeoter  inh 
ft.inr  cx  totlegib  is  quas  Acc;  riiuj  noflerhiccoil» 
getit,  ad  huiui  koci  fcntcuciam  uadaiumque  peitt 
neiennliomodo  poceft* 


54.PAP  iN  lAN  vs  libco  a.Quxftionum. 

■ 

EX  his  omnibus  cauHs,  (]u2iareiionvaluerunt,vel  non  habuenint  e£fe- 
tTi,rccuta  pcr  errorcm  folutione,cofldiftioni  locus  erit. 


/id  l.  Ex  hu  0fn»ibui  CAufis  5  4- 
Rat.  dvb.  Condidlio  liuc  mdcbiri  llue  alia 
qiiBliberexCfafiiccinim  non  potcd  competere,nifi 
dominio  in  accipicntcm  ti.u  iLto  ,  vt  proximc  di- 
ximusex  iJfnJUtafri^M  4fM  nfuir.  ha»,  tu.  atqui  cx 
iis  caufis  quz  ab  inicio  ime  non  valneranr,  aomi- 
nium  nausfcrri  non  potcd  ,  put.i  cx  tclbmcn;o 
nuUo  vcliniuilo.  lullamcnim  oportctffirccauUm 
traditioais ,  vtpcr  iraditionem tum  quoquccAm  i 
domino  facbi  cll,domiiuum  tran  -fcratur  U:unqium 
ttudj  5  i  i"jr  dt  4cquir  rer  dtmifi.  Klcmque  eft  li  tcfta- 
incutum  qu  *dabiuiiiov.iluit,poftjno4umagna 
tionipofti.nmi  tuptum  clfc  dicatui:quod  enim  ab 
init;ova!i:c!it,nonub!igatcfficaciu$hec»dem,cuiu 
polUa  lumpatur  ipfo  lutc  ,  adco  vt  nonmodA  po- 
fleaqnam  tupntn  eft ,  nihil  *x  eo  dcbcri  poffit ,  ne 
quidim  liLn  rtatcs  n  ii  •cpctitx  fint  i  venicntibus 
ab  intcftato  LgtutrMtter  h.  i.*xtiflmtm»tnfr.  «fcjl- 
d^.iilfrr.l.l.C«ld.  fcdnecantequdin  ruptumfir, 
quandiur.mipi  potcflf.rf«frf  nritertto  ^.trfr.d^ac 
qmr.hatd.Et^o liquidex cuium  di  tcltamcnco  tta- 
diinm  fiierit,  quamoisindebiiu-.n  fit.pct  vindici- 
tioncm  iamen,non  pcr  condiClii  ncm  indtbitl  rc- 
petcnduineft.  P  anc  cum  tcllamentum  ab  inicio  i- 
ta  vabitt,ve  ex  eo  adtri  pofficaditique  fic  heteditas, 
muamuispoflta  rcfciflum  fit  pet  querchm  in..fK- 
ciofi  tcitamcnii ,  aliud  dcfcndi  poteft,  quonum  a- 
ditioquxfadhma^s  quamiariseft,nonfaciIi  pto 
infcda  habcripoffic.Scd  tamcn  in  co:.:r.iriii.n  ad- 
huciUud  mouct.qoodiJec  «meielaiuinothcioli  tc- 
ftamentum  rcdigitur  ad  cnuam  inteftari ,  ade^qne 
is  qnifciiicl  cx  teftunencoadiic  &  hcrcs  fiiit ,  Y.c.cs 
tamcn  ellcdtfinit  contravulgarcm  rrgul-un  iuris/. 
iiifubjimtt3»e  ^.Lexfjae  4;  §.  vlt.  i  .fr.  rf^  n.(i;.  & pu- 
pU fuiftit, t-,rg'»«'n hoccalu  indcbitiloiuiivindi- 
catio  .  non  ct>ndid>:o  dinda  eft,  contra  quamta* 
mcnlciiptum  fit  in  ii.).  1  ftipr  bK  tit.  Di:c.tiror8c 
&lficasineau^acraditionis  non  in^pcdit  qoominus 
iominuir*"'pcrtr-.ditioiicm  i  uoininofafl.rm  tranf- 
^cacurdianiuodohatdauuio  ex  cauiaiulla,idcft» 

^acfivecacficcyiufta  eflicc»  vcdiziimu^d  lega& 


pneeedentcm.  Eftautcm  luftacauiaceftaracntiad 
cransferendnm  ex  eo  dominium,etiainfi  rcucra 
non  valeat,dummodo  valereexiftimenir.  Condt- 

Aioni  crgo  iocus  lioc  cafu  cfle  debct ,  non  autcm 
vinJicaiioni ,  ncin^  c  quocies  dominium  tranfla» 
iuin<  1>  in accipientem.  Sic animhaeclexintcltigi 
dcbct,  vc  dixi  nus  ad  lcgem  fiipcrlorem  c.x  Lproic. 
tffr  &  Lfiin*ru  \,.fufT.boctit.Li.&  i.fufr.Ttt.prox. 
nec  aliud  iiiriscft ,  fi  folutio  percrrorem  i  domioo 
fadafit  ex  aliritn  cinf.i  .  qu.r  .tN  initio  quidcm  va« 
luerit ,  icd  t.uncn  non  iuibucnc  ciFcdlum  ,  vt  Papi. 
nianus  noftcrhic  fubiungir.  Parum  cnimeft  valuiA 
fe  caufatn  ab  nvzio ,  li  poltca  non  habticrit  i  lTc- 
dtim.aut  fi  cti-ni  iiabucricquidcm  ,icd  tamcniia* 
bere  poHcadclif nr.  Non  cnim  videtur fecntase^ 
ie£kus,nifi  durcc  fccutus  /.  i.  f.fiue  *h  initio  infr.  tiu/. 
^rM(.ficutidicimus,non  vidcii  vcriumquod  noa 
dnratverrum  l./;prw^4ire  10.  i.wajima^.dtbrrm 
YtifL  Paptnianut  in.infin.fupr.dtmmr.  cumfimtlibut. 
Excmpluinadfltt  Accuriibs ,  fi  quid  uadicom  auc 
(bluram  fit  cx  canfii  vendirlonis  valid» ,  fid  i  qua 
tamcnpoflc.i  rc  ccfl'  m  [\x  mutu.i  vo!unta'econtra- 
hcntium,vtiu/^< (mfr0  •uj.mq[ui vindit^r.dttiSita. 
tmpt  Lidtuu^.cMpt&Mt.mpttr.&vmitt.l^onid' 
dpcam  Acc-u.'io  <tur  ptr  rtfittutiontm  in  inttgrm^ 
qm'a  fiiiius  cciUtucionis  in  incespun  poteftas  in 
eam  rem  fiifficfC>  d^m  nihil  afinducfeftttutio  in  in- 
tegr  m ,  quam  rcdinct^grandcidivelcaulx  .i(5rio,TC 
Pjulusin  fcntentiis  dimnit,  nec  proindc  condiiflio 
vUa  iu  cam  lem  neceflariaeft/.^uo^ fi  minor  2  ^  rt' 
fikittitl^atriiy.§.fi pttUHfMmfupr.de  mtnor  i  rntc.  Cdt 
rtfut  qtu  fiHUt  in  iudtc.  iniMcgr.  rtfiit.  Scpar.mcia  ta- 
mcn  hacpartcvidcturcaufa  qusab  Jnitio  iure  non 
valuicabea  qnc  va:u!r,{ednonlubnitcfteftu,non 
quafi  vti.-ique  condi»;tionem  non  pariac ,  fcd  quia 
qux  pr  iotis  gc . !  c  1 1  s  c  1 1  .parit  condiclioncm  i  ndeln- 
ti ,  qncvero  pollcrioris,condi6b'onemporius&ie 
caularf./ 1  ^1111(41  ti,ut9iufTit.prox.mC\  vcl  turpis  vel 

iniuUacaufapioponatuc.quxpoftitinduccrecon- 
diftionem  rpedaliter  ex  ea  cania  oonpuacan^  4e 
quajalti^me^. 
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/     \  55J9iKlibio&Qi!*ftioaiia.     *         *  ' 

SI  vrbanaprxdialocaueritpnrdo  :  quodmcrcedis  nominc  acceperit  ab  eo, 
qui  foIuir,non  rcpctcturrfed  domino  critobligatus.Idemque  iuris  eritin  vc- 
cturis  nauium  *,quas  ipfe  Iocauerit,autexcrcucrit.  Iiein  mcrccdibus  leruorum,' 
«juorum  operxpcr  ipfum  fuerint locata:.  nam  fi  fcruus  non  locatus^^mcrcc- 
dem,vt domino, pr.idoni rettulitrnon fietaccipicntis  pecuriia.  Quod fi  vc(5fcu-* 
ras  nauium%quas  dominus  locauerat.Itcm  pcnfiones  inlularum  accepcrit :  ob 
jQdcbitum  ci  tcncbitur:quinon  efllibcratus  foluendo.  Quod  crgo  dici  fo- 
iet ,  prxdoni  frudus ponc condici'^,  cunclocum habet,  cum domini  frudu9 
fueruat. 

ii)ahus,non  ctiain  partiarias ,  ncmpe  quia  Ttadditf 
AdLsivrtMJfM^^»  BBitoliis,fi>lnri  i  cc^ono parttarioftttdtts  edeiic 

.    .  prxilonis,  quifcTipcrfblffcntdoauni.acproind^ 

R  AT.  D V  B .  Pczdo  Dihit  omnino  iiuis  habec  ia    de  quocii  condi^qnc  di^vtare  colonus  non  po(^ 
prrci  piendis  fiudibustei  dieiue ,  8c  qintn  rctc  effe   let,  qai  eoram  doinbiis  nanquam  fuilTee.  Qupd 
.lUenamicum  frutfliis  percipinntur ,  Sc  acqiiirantur    ditierdun  eft  cdm  locstlo  £iie  Trbuu  fioe  lumci 
noniure£;niinis»iccIiurcroJi/.fM</>trz,.  $.i,in^/.i(   prxdijfadaeflinpccunia.  Quxenim  poftrapec 
y^.nill  quodbon^  fidci  pofletro  c{u.in(am  adfra-   colonum  pecunialblimur,  ciimiit  rolucntis.fitac- 
dus  pcrtinct,  dominllococft/.  btntfidti  ^^.htfr.  dt    cipicntis  pradonis ,  indeqnc  materia  nafciiur  di- 
4iqnir.T(r.imwt.   Ergoncc  in  mcrctclibus prxdio-    IpiicanJi  Jt  con Jic'b  ^ne  m  pcrfonaconduiaoris.ii 
tum  vibanorum  quicquam  iutis  liubcrc  poteft»    liou  inipcdircc  cutuiictioocm,iilarano  quod  co- 
^uandoqnidemmcrccdcs.non  niii  fru<^uum  vtoe   lonusQiuprxdomfbluit  ,&anK(blatioaemoby-^ 
dihen-tir,  O.rM  cnim  loco  fiiiftuum  /.  vierctd/s  19.    gattis  liiit  pr.tdoni ,  Sc  prr  roliuioncm  iilicratus, 
iumt.LiuutllarHm  ij.injin  fufrdt  fcot<i./«ir.ncc  quod    C^tii  quis cnim  ci loluit,tuituit obligattw,licct  uid- 
prxdo  ipfc  pr^dia  locaueno,ius  tlUiis  augere  poteft,   lam  iacis  inftam  eius  obli^fMr  »A}€h»  habueik 
cum  non  niu  mala  fidclocarc  potncnr ,  tjntoque    crcditor.atramcn  libcr.trur/.t.^./T rtm  51.  infir  (teftfit. 
magis  iniputiiri  pote(lei>cur dcprzdaudi  anmio  ad  Lfiiu  y 8 . v bi  ell  tcxtus clcg^ps t»fM fabu,  Im 6  quod 
aUenafflrem  imudefidam  &k>caiidam  acoeflnte.  magtseft,fifiigirinttsmen^c&m feprolibrro gcrc-; 
l*Coindc  fi  «."on  iufliorprrdoni  folucrit,  quod  ci  cx    rct  ,  nurnn-ios  mihi  fubrcpios  tibi  bona  lide  acci- 
lacatione  dcbuic ,  condi<^io  ci  danda  cft  unquam   picno  crcdidctit,  tuque  poficaei  fotuctis  xqac bo« 
indcbiiiibluti.  DBcMcrcedespcxdtoramlooilO*  nafide*  placetlibeeariteimetquamuis mihi non>*  . 
rnm,(icar8cprectacccumvcnditaruni  non  tamcz  pfi  obliqatus  Cuctis  ifnjiitiuiui^.tod.ti:.  niminmi 
re  ipfaquam  ex  contrado  &  ncgotiatione  perd-    quia  rc^  jidifti  boua  fidc  pecuniam  ei  ipfii  quo 
^mtnml.V£.':ditarii4i:fTMb:rtd,ftlMS.feiiitt£m>fi  acccpcras,quod(atiseftadacquirendamlibcrario- 
prxdo vibanapnedialocuieric,  mcrcedes ipfid««-  nem.  CumeigoisipiipnHicndcidCmqucIocatort 
(iciuur  oun loc:iuir,  r.on dominoqui non  locauit.    fiiodiiMit  lihcrctur ,  minim  non ell,llnonliabeac 
Ifa^ne  li  lolutx  iint ,  nonpoiiunc  tanquant  indc-    condicti  jiKin  ,  .-ic  iiccruifumdorainuscampccu- 
b4tvtrpeCipercondi4%onemiadebiti,cumappa-   niam  ab inquilino vcl  colono  folatam  ,  pnedool 
rr.i:  ef?c  dcbiMS,&  cx  pcrfbna  candui51:or!S,q\!ic.is    poccfl  co!idjcctc,fcd  .ilia  rationc  ,  fcilicct  qnia  cius 
prum:lii,&  c.\ pctlbna locarorii qui  ipfclocauir,   pccuQixdominus nunquam huc  ,  liccc  fiudluura 
qi'iquc  locando ncc  domino,nec'alii  qaim  Gbi  taerit.Diioenim  illa,vt  Lcpiusdiximus, neceflat^6 
perfonalem  cx  locato  aiboncm  acquircrc  potuic.    1  cquirantar  .id  dandam  alicui  codidioncm,  ncm» 
NccenimaAio ex  contradlu  intetaliasnaicipo-   pc,vtciuscdquamcondiccrevulc, dominiumfic 
trft,qu^minttreor:  ipCos  quicoiitratcnmr,anteo-  am^  habnetit,&poftejamifecic»iuunfiiunquana 
r,!.>t  CiK.cc(llnc'>ii]:(tr4>!que  11  ir/V  de eltlt^.  & dHitn.    liabucrir.ncc  vindicnrc  potcft  nec  condiccrc,  fi  vc- 
hJi!puLt{ioijU}i.i.0Utndtvtrb,»bli^.  namiicondu-   i6habuit»ncqucaminc,condicc(eiion potcft.ied 
£loretiamdoinfnoltlfooblig]tn5,vtiquenonpo&  vindicafe*, figo quod Papioiannt nolbr  liib&tCg' 
fet  liberati  folnendo  i>rxdoni.Sacis etgo  el&dcbet  fii dtmumt  Migatm ,  pon  iu  debet  «cdpiqnaB . 
ci  qui  ^  prxdone  conduxir ,  qubd  pncdoni  faluen-   prxdo,qui  nulla  condt Aionc  tenetur  ibluenti ,  te^ 
dolicliberatus  ,caque  ratiolbla  fufficit  adimpe-  ncaturdotutno»leditcpotius,vtdominusprxdioi^ 
diendam  condicl:ioncm/./»Mi)ir«eRi26.  f.fictntum  rumhabcat  pmifiVtm obltgattun  heiicdiuds pe^, 
^yfidtcem fiipr.Lquibmintmi.^.^.v!tinuirfr.dtfelut.    ti:;onc,vt  nierccdesquas cxegic ptxftet, autquan- 
Qapd&  Papinianusin  haclcgc  docct  ,cum  in  vl-    toniaiorespcccipciedouunus  potuillct ,  l.  fi  ndHit 
tinialinius  lcgis  fpecie  dac  condidhoncm  ei ,  qui   6i,^vlt.fiipr.  dirt:  vind\c.  Nam  quodBactoIas  luc 
prxdoni  foluic  vcfiurasn.iuium  5:  pcnfioncs  inlu-    rraftatdc  ccdcndis  a  prxdone  contra  condu(flo- 
ncam,^aasdominusiplelocaucrat4«i«,inquic,M«  icssiziSt\oniiamtxUluli*mitiO,ftifT.dt\itrtiMta.  a4 
tfHitMmfiSiimh ,  fetfcur  de  pnwBotum  dumaaae  rem  non  pecttaet,  cfimponamusiamefle  ^damV 
t4tllcrfoniCOnd|i<5tioncPapinianushicloqaiturj'    cnn.!ui'b>rc  picdoni  lolutioncm  iDpctitioncm vc» 
Annon  &mflicaiocaj:ipoirunc,necminusa  prx-   rb  lictcdiuus  circum  clt,  venircnon  modb  fro- 
done,qaamabaKo  qnonbet?Ittfiuiieft»  Idcbquc   £lus,redeti«nmeccedesvioelcudinmiaccepcas  ii 
iiecaliud  iuris  efTc  putat  Accutiius  in  tufticis  prx-  LnKdbmWi  x?Mfiii.&  d.l.mtrttdts  tsJhr.  dt  btrtd.fe^ 
^j^j^^ioitc  locaii<|dummodo  colooiis iicniini^  nroicciblilm adociiiis pcasdoncin» fcd ctuun  ^um( 
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magiscftcuncra  bonz6dci  polTcirorcm,  hac  Coh  inm.  Mcliorenim  condicio  noftra  pcrferuos  fie- 

diftercntia,qu6dbonatBdei  pofrenbr,non  tcne-  tipotcft.fcddctctiornonpotcft/.  mtltfrin.etitm, 

'  tur  ,  nifi  quarcnus  locuplctior  cx  iis  fludhbusAc  nonpotcft  igitur  accipientis  ficri  pccunia  ,  quam 

mcrccdihus  faduscft/. M-^-'"'/''''''"'^-'''*  ^^uu^  ^     acceptam  przdoni  quaH  dotr.ino  le- 

Prcdo  auccm  &  alius  malx  6dci  poirellbr  hcredi-  culcrir.  Cui  confequens  eft ,  vt  ncc  eam  przdoni 

lacisquilibctinrolidum.  Nam  &  extsntes  frudtus  condiccrc  dominus  poftic  ,ciim  eins  dominium 

TiiidicarcdominuspoteftiCtiamfpecialiadlioncin  araifcrit  ,fedcam  dcbeac  vindicare.    Alia  fpccies 

rcm  a  quolibct  podcfrure  i  tanquam  quorum  do-  cft ,  quzab  Vlpiano  tradlatur  in  /.  i.  f.fi  rtm  ifem 

ininus  fcmpcr  manfcric ,  confumptos  vcro  a  malz  ^ijnfr.de^tf.  vbi  air ,  /i  temi  fcruo  dcpo/itam  refti- 

fidcipoilcflorc  condicerc  Hue  antc  Hue  poft  litcin  tuetis  Titio  ,  qucm  dominuni  cius  pucafti  tc  a" 

contcftium  pcrcepti  fintUertum  ii.C. dtreittndic.  dione  dcpoHti  non  tencrt  ,  ncmpe  quia  ,  vt  Icx 

ifiptg»ortii.Sjifrtiemfr.itpigfm.  *S.lftn.  Cdtua-  fubiicit^dolus  tuusnullusinccrccflic  £x  caufi  vc- 

dUltx}tg.&Mpudliifiin.deojji£.iudu,S-t.  A  bonzfidci  r6  dcpo/iti  nemo  rencturni/l dcdolo  ,auc  dcli» 

vetopoflcirorcnonitcm.quiafacitillcfruduJ  fuos  taculpa.quzdolozquiparari  poflic,  ni/ialiud  con- 

(bla  pcrceptionc d.l.b«ndfidti  ^^SJt  iuqm.  rtr.  dgmin.  ucneric M./.i.  S.fi ctnutntt  & l.qutd  Ntru* }i.  ttitm 

ifi  firu3uM.rua  rmfftm  13.  fupr.  quibtu  twd.  rfufiiiS.s-  titul. 

fnrrr.  lucianir  vcr6  confuniptione  aot  vfucapio-       c    j^^j?tv^ar<(f;r«i(i«fR.  Tcrciahzcfpccicielt 

neL^.i.ptftltttm fupr.fin.rtgund  L  4.  S.Unsi/ifHdtf-  quam  Papinianus  cra(5bt,  Ci  non  prcdo,  (cd  doini- 

fucdp.  nus  prardia  vcl  naucm  locautrit , prxdo  autcm  vc- 

a  litmqutiuriieritinuiluritnMiium.  Rat.  ovB.  duras  nauium  Sc  pcnfioncs  inlularum  acccpctii. 

&  DEciD.  cadcmeftquzad  initium  huius Icgis.  In  quafpcciercfpondct  Papinianus,  eum  qui  prx» 

Nullacnimdiffcrcntizratiocftintcrrocrccdcspiq-  doni  pcr  crroicm  folucrit  habinirum  condidio- 

diorum  a  przdooe  locatorum  ,  Sc  vc<2uras  na-  ncm,quia,inquit,non  cftlibcraius  foluendo.RAT. 

uium  ,  quasprzdo  ipfc  locaiieric,  aut  excrcuerit,  dvb.  Exlocacione  fadla  ab  ipfo  domino  pccunia 

<um  vcilMrz  nauium  iicut  icvfurznon  tam  na-  nonalijquam  dominodebcripatcft.  Nam  fiprz- 

tura  quam  iure ,  id  cft ,  ex  ncgotiatione  pcrcipian-  doni ,  ciim  ipfc  locauit ,  pccunia  dcbctur  non  do- 

taidih.lfinMutt6i.fu^.dtrtivtffdi(.   Quomodoct-  mino,  vtdixunus  in  primafpccic.-non  porcft  cich- 

iam  mcrccdcs  fcruorum  ,  quonira  opcras  prxdo  miniius  cflc  infirmius  quiro  przdonis  ,  vtquod 

Ipfc  Iocaucrir,inquibu$idciu  iuris  cftcPapinianus  dominopromifliimeft,  alijqu^mdomino  dcbea. 

wbiicit.&rc^c:nam&:  illzcxncgotiationefado-  rur.  Eigo  ctiamfi  ca  pccunia  jxzdoni  foluta  fit, 

que  ptxdonis  percipiuntur.  non  ramen  poieft  fa&i  efle  accipientis.  Idcoqne 

b    Udm  fi  ftnm  ncn  iHUtui.  Hucufquc  trafta-  diccndum  cft,non  condidioncm  cius  pecunizil- 

uit  Papini;uuis  dc pcnfionjbus  pizdiotum  a  prz-  Iiquifoluit  dandam  cllc, /cd  domino  vindicatio-  . 

done  locatorum  ,  itcmque  dc  veAuris  nauium»  ncm ,  vt  in  alia  fpccic  ,  de  qua  proxim^  [crip/t- 

quas  prxdo  ipfc  lQcaucrit,aurcxcrcucrit,  &deo-  mus  :  aut  f\  admittamiis,  cxcafolutionc  tranna< 

pcris  fctuorum  fimiHtcr  i  przdonc  ipfo  locatis.  tumftiiirc  dominium  in  przdoncm ,  quod  neccf- 

Nuncaliamtradat  fpecicmde  fcfuo  qui  aprzdo-  fario  admiticftdum  cft  ,  li  cum  Papiniano  dica- 

nc  ipfo  non  locatus  ,  fuas  opcras  ipfe  per  le  loca-  mus  tcncri  eum  condidione.  Quidni  etiam  fatt- 

ucrit  ,  cafqueacceptas  przdoni  ranquam  domi-  mur  folucntcm  liberaiitm  cflc  ipfo  lure,  ciim  p« 

norftulcrit.  Qnoc.vfuncgatP.ipiniamisaccipicn-  crrorem  &  probabikm  fadbi  ignorantiam  fbloc- 

ti^  heii  pccuniam.  Rat.  dvb.  Nihil  intcrcllc  vi-  rit  ei ,  quem  acdidit  habuilTe  ius  accipicndz  fth, 

dctur,  an  mcrccJc^  fcruoium.nd  przdoncm  per-  ktionis.  Eftcnim  hic  vnuicx  cfl^caibus  bonzfi- 

ucncrintpcr  fcruos  ipfos  ,  .inper  manus  condu-  dci,  quz  pcriullam  ft&i  alicni  ignor.intiam  fia- 

ilorum  :  atquin  fl  a  condudloribus foluta  przdo-  li inducitur , /fj  /1  qukfirue  \%.&  ftq. l. qui  btmitm 

nifuiflct  pccuni.i  ,  vtique  faAa  eflct  accipientis,  ^^.f.fiTitiuminfrk  dtfolutnn.  Itg.tmqui  in  ^eum- 

vt  fupta  diximus ,  cigo  Sc  ciim  firiuiu  ipfe  fe  loca-  cid  ^  t.  fupra it  rebm  credit.  f.  item fi  lnfittut.dt  mdn- 

uit  ,  &opccarumruarum  mctccdcsacccptas  prc-  ddt.  Dec.  Non  ius  obligatioms  crcditori  quz/i- 

doni  tanqiiam  domiiio  rctulic.  Dec.  Valdc  in-  tztransfcrtin  crcditorcm  dominiumrci,cxcaob- 

tcrcft.an  lcruusfcipfum locaucrit  ,  an  a|>rxdone  ligationc  folutx  ,  fcd  tradirio  fola  perdominum 

ipfolodtiisfuerit.  Priorccafu  non  cantum  obli-  fada  animo  cran-fcrcndi  dominij  cx  iuiU  aliqua. 

g.iti*» ,  &.ii^riopct  fcrumn  acquiritur  domino ,  fcd  caufa  przccdcnre ,  liccccrratumlitincaufa,  vtdi- 

ctiara  domituuni  pecuniz  pro  opcris  folutz  fer-  ximusad  Itg.dotmnm  5).  fupra  tx  l.nnnqudm  nudnx. 

tio.  Quicquid  cnim  fetuns  acquirit ,  cum  flbi  ac-  dt  dcqutrend.  rtr.  imin,  Atqui  ponimus  pecuniana 

quircre  non  poflic  ,  neccflc  cft  vc  acquirac  domi-  dcbitam  quidcmfuiiTcdomioo  ftindi  ,  fedade- 

no ,  vcl  homini  Iibcro ,  a  quo  bonafide  pofOdca-  bitotc  codcmque  domino  pccuniz  fblutam  ftiif- 

tur,&:  cuibonafide  reruiac7.«rfHffiwnir  10.^.  \.&  fc  przdoni.Ergociusdorainiumnccdorainoftin- 

ftq.Lquib«ndfidt  x\dtdcquir.rtr.d*mitt.   Przdoau-  di  acquiripotuit,  nccalij  quam  pizdoni  :  proin- 

tcm  nequc  dominm  cft  ncquc  bonz  fidci  pofFcf-  dc  condidtionem  aducrfiis  przdonctn  habcre  dc- 

for.  Nihilergociacquiti  pcrferuumpoteft,  nccfi  bet  is  quifoluit,  nonautemdominus  vindicario- 

fcruusfct»iatbonafideputansprzdoncmcfIcdo-  nem.  Idcirco  aatem  damus  condi(2ionem  fol- 

minura.  Bonara  cnim fidcm  in poflcirorc cfle  o-  uenri,quia&pecuuizfuxdomiDiuminaccipiea- 

portcc  ,  non  in  feiuo  ,  flcutc  contrario  mala  fi-  tcmtranftulit  ,  &  tamen  folucnJolibcracus  non 

dcs  fi.roi  non  noccret  bonz  lidci  poflcflbri.  Por-  fiiir:  nec  enim  fol*  folucnris  bona  fidcs  fufHcit  td 

t6  dominium  pecuniz  fcruo  Iblutz  ,  quod  pet  acquirendam  ei  folutionc  hbcrationcnn  ,  niii  fa- 

fetuumdomino  quxlicum  fiiic  «  fieri  non  potcftt  <5bum  aliquod  intccucncrit  creditoris  ,  quod  bo- 

Tt  inuito  vcl  ignoranti  domino  aafcratur  ifieg$  nz  fidei  caufam  &  inirium  przbetc  potucric.  A- 

9.  $.  1.  infikdtiur.  dtt.  l.  id  quti  nofirum  11.  dt  rtgulit  lioqoi  non  nm  bont  fidcs  ca  dicenda  cft ,  quam 
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'ilHiiit  icMtoitecwdoKut,  &  fiilfa  pcrfoafio qalr  mino  quciniai  fMt/iiMMr4ift^k|Mrc6Dfiuai# 

dcbitorilpn  noccrr  dcbcc  potiiis  q  la  i  cre  litori»  priofjem  amiferic,  idcoquc  amiflkcum  dominJb 

vt  diximaf  «d  i^.  ^  quut  fo^ejar  {•.  S.  fUm.fitfr.  i$  viadicarjoac  • ,  folum  ei  auitliiim  io  condidione 

ttm  f «1  M  fftnkuit.  E»  M,  fop«tedrc  potcft.  Sed  non  «ft  'otemplum  lioc  <j 

to.  qui  bptnifxm  ^4.  $.  fi  nuUo  de  ftlut.  Itg  cum  fun  .  Pap  tniani  retitenciim  meo  iudicto  Accommodar-» 

m  31.  f.frimo fuff.itrib, tniu. Ug.  i.  i.iUlMmfifr,  tam:aoa  ^uafi  Papiaianut  de  naturalibus tanrdm 

De  eo  pcr  ijucm  fa^  erit ,  iJ^ne  locat  hicom->  fraAifefnt  incelligaT.iion  etiam  de  ctoitibus,  Sc  ob* 

nium  optime  probat :  crgo  Com  fotudo  prsdo-  uentioi  ibiis,  qunmodo  iotellcxifle.videta'  Ac  ur^ 

ni  fafta  non  hbcraueric  foluentem ,  neceflecft,  iius,  fedpatms,  quiaderoiisctuilibm  mf  aclcf^e 

nacqutiiueric  e)  cordtAioncm,  cx  rcgulaquam  tradacnr»  tn  quospotcfliUa  cadcrc dilii>  d^iojaa 

jnhoc  tradaiu  cotiet  inculcaainuit »  Ac^ae  caitt  domioi  fuerintaecnc ,  nonnncemin  ftn&a}  naciH 

ikpctepercndaeft,  folinior.cm  qu« non  parit  H-  ta|e$,quicilmnon  conccntionis,  leJfi>lii  reper- 

bcrationcm  parere  condj&ioncm ,  &c  coaud  l^.  cipiantur,  nunquaai  potrmc  non  tuiilc  iiliusijui 

^  n$M  fmtm  i6.  $.  fi  ctatm  &  %.fi  dtcm  Ug.  €im  dominns  (oli  Knt  ancaqi^  >  conrumcrcnuir,  vn* 

»  u-  §.  firimtl^.  indtbititn  ^'.fupr.htc  tituL  diS.  Ug.  dc  &  vindiciri  pcrciim  poll. r  t.  ii  czrarcnr  di(S  Itg. 

qut  bomtnm f.vUm.dt ftlut.  ctii aiitcr acquc aliccc  «TtumdtS.Ug.qLtfnt^.fttmtdtvfMr.KUitRiikbatiit 

ptric  foiutio  aoc  libemionem  aut  coodioHooenik  fidd  polTellore  perceptieaent.  Ergo  jl!ft|>icdonC; 

padt  cnim  liberationem  ex  voluouie  contrahcn-  &  pacepti  &  confampti  Hnc,  cord.ifiionceosrc- 

tium ,  qaia  id  «gicuri  vc  per  foiutJonem  toUatuc  DCtccdominusa ^rcdone»  noa ciiam  firudut  ciui* 

obiigatio :  paric  verft  condiftieneitt  >  citra  id  qaod  lesSe  obueatiooeti  nifico  cefa  qoo  dominos  fanidi 

a^itLir,  vtclcgantcrfcribit  Pomponiusin //^. B^OT  carum  quoquc  domious  fucritj  quod  cueniti^ 

jj.^.9Um,if^.(9mm»d.  Deniqoeo^nnisfolutlofic  opcrlaferui,  iireruoiplbiocadsi  &percUn<Ietn 

In  «rdinead  liberationem »  nonctiamad  condi-  icnnro  picdoiki  canqium  domino  folutis,  qua> 

dlorcin.  Quid  crqo  R  prsdoni  foluta  fit  pccunia,  rum  pircia  6c  mcrccaes  fi  extaretpecunh,  Viwlt»' 

camqucpraEdo  poflci  domino  tciticuccici  Nerao  caci  poilcnC»  confumpta  vcr6  per  prsdone m  pe- 

dabitat  qoln  hoccafnltberetardelritor»  adcfrqae  cunia  coodlcittitnr  .*  eft  autcm  oxc  coodi&io  fjt' 

ipfo  iarc dili.Ug.fi qutdftffttfftrii.  $.v!t'tm.  ftfft.dtU'  tiua ,  vt  ben&Accurnus,  &Battolus  interprctan- 

rtd.  pttii,  diS,     fM  hmmm  54.  Vftfrtdo  dt  foUtt.  cur,  eifi enim  przdo  fiindi  fur  ooq  eft ,  quia  non  fic 

Etgo  czeademfi^cadi^aiuris  reguUtisqui  prz-  fttrcum retiaamobiiis ,  quod  tamen ad  fcu^s ex 

dool  (blate»  mm  habebic  adue.fus  eum  condU  ep  fiindo  peiacptot  attincc ,  futtum  corom  facit^ 

Aionem ,  quia  nec  meCueC  petronalcm  a£Honem  ctim  fciat  co$  fc  contre^arc  inaito  domipo  leg.fi 

domini,  cui anteifucracobligatus, ci&m iiodieli-  ftrum6u^.Uc4ui  tnfr.dtfurt.  ncc 5|aod frudui li- 

beracusnc  los  pcrcipcrc  quodammodo  ct^tcuc ,  tanqaaali 

d    Qiud  trge  iict  ftUl ,  Prdimfiuflmftftcendici.  ad  qaorum  rcflitutioncm  obligatus  clTet ,  etiam^i 

Aefctc  Accurlius  vcrficulum  liunc  ad  fccuoUaoi  nullos  pecccpifict  <iuS-  Ug.  fitutuii  61.$,  vltim.fufr,^ 

htunsUg}s  fpeciem ,  quam  eflc diSimCW de fflcrce-  dr  rci  vmiUt.  eXculac .przdoOcro  qoo  minus  perci- 

dibus  opcrarum  (cTLii  ^  fcruo  lp(b  locatarum.  In  pieadofruduseorurafurturo  faciac ,  r um i'  ipfius 

qua  tamea  fpecie  niiiilaliadPapinlanusdixitk  nifi  poenam  iia  comparacum  fic  iUl.     vltim.  I^,  mfi 

qood  notcxpiicanimat,  ficam  pecnnnunpro ope-  «crr  j).  |.  primfifr.  it  btrtd.  fitit,  6e  confeqnen- 

ris  folatam  feruo  j  fcruus  przdoni  quafi  domino  ter  furtiua  condiftinnc 'leneatur ,  ncc  ui  ti)m  fi 

recoleritt  noo  ficri  illam  accipier.cis.  Qoc  ratio  jroafampti  fint)  fed  ctiamfi  cxtcnt,noncoin)  ad- 

vindicadoBem  dooBhio  cbmra  prtBloacn  tribnic,  hifaemr  hi  condifiHone  fartina  ea  diftinlftlo ,  qtiie 

vt  docuimus ,  non  condidlonem:  fed  debot  i J  in-  in  aliis  condidiohibus  adhibctu  !rg.  fi  pro  fiire  7. 

Celli^ideco  cafu,  quopecuniacxtcc»  oonquoiic  S-  9Utm.l(^.  in  nfinilU$,  V^»^ 

|6oialiimpta*Nampcauiifedoaitttami  qnoddo-  jirrriii  \   -^^&U^v     '  ■x^  ; 

Idem  libco  S.QaatftMaai«i 

C[Vfficic  flc!  cau4nl  ihdcbidi  mceftum  ei&  tempoiarii  fit  \  an  perpetust 
^eicepdonb <lefen{ii>i  Nam  fi  quis ,  de cotiuenhtur ,  doneie litius cohfui 
fiat,  pacilcatur:  quiapoteft»Titiodecedente9  perpetuafieriexceptio,  .quae 
«tdceitiposeft,  Tittoconiulatuittincontet  (umiuaratione  iiicetujr,  ^ubid  iiv*  . 
r^rim  (oluitur ,  repetl  yt  ehim  padum,  quo  j  io  tempus  certiim  collatuin  eft  V 
tion  magis  toducit  coodidionem ,  ^uaUD  fi  et  ea  die  debitor  (bluifiec :  ita  ptoc% 
lum  defenfio  iuns,quae  cauiam  uicettaih  habet|Condidi$nis  inibr  obtinet. 

die  qna  dDbicaii  poffic  ,  ab  perpecua  futurafit«, 
^dLSuffcU^^,  hn  tempor^Ht »  rcpetitiohl  locns  interiffl  tt-^ 

fcdebebit :  cur  enim  peipetuz  cx  eptioni  priat« 
St.AT.DVB.  Is  damam  qai  totutexcieptlbnt  legiam  boc  dimus ,  nifi  ad  cxclunonem ,  &  dt0e- 
oiiqua  pec  errorem  folutc ,  repetit .  qut  exccpcionc  rentiam  cxceptionis ccnnporalis.  Nant  &  tn  eo  dif- 
l>erpecaa  tuttis  fbic ,  eiquc  fauorabili  tioa  bdlo-  l!erentiacft,qaodpcocr4MHtoribus  non  hihcnturij 
ia.  fccundom  carn  intcipreiaiinntm  ,  quara  at—  qui exceptloncpcri  etnarrpclli  pnffi  nr  •  Qui  vcib 
tulinotis  ad  Ug.  qtti  exctfttorttM  40.  ittM^.  Ug.  fi  n  tcmporalemduntaxatexccpctoncm  vcrenrur,co.  a 
IM»  %4-f*f^'  ^*'  '"«U,  btgo  It  cxceptio  taUc  fiC|  dicionaliuaiacditOtttmlocehabcAtur  Itg.  t-^'—' 
'        Ton.lU  "   
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^ii          ANTONII  FABRI  I.CTCAtIONAUA 

Ni  xa  iig^.  atHttr  55.  de  Ferk  j^;*^.  oam  fi  qa«  cx-  non  oinniiBodo  debicain  id »  qood  aliqao  cafil 

•tpUO  cxtra  fua  terapori  oppoD«tur  pcrindc  ht-  fieripotcd,  vt  non  Jcbcatur  ,  qus  reskifiicitaj 

W&daeft,  acfinuniqaaia  compcuiircc,  quiaace  condiclionciD >  vtdixitsus.  Ethxcvcuccrc^buw 

anpliaa  coaipefir.  D  ■  c.  laa  fcnpeff  cettam  eft  iot  t^s  carioeft,non  quam  adfert  Accwfius.quod 

Ut.i.  'mp.i€'m. &faS.'^noT.  Quld  cnimin  Rcpu-  in  dabioraagis attendaturcxccptfonctnpoflepct- 

btica  ccrtum  cffe  poiTec  »  (t  ius  inccttum  cllet }  pctuaro  cOe «  quim  qu6d  poifit  edc  teosporaUs, 

Atqui  ius  cx  bfto  ^riar  ki.fi tx  fUgu  51.  |. prtMi  tot  qodd  In  dunio  nugis  inrcrpretari  debcarouj 

flpr.tld  Ug.  AfuL  FaAa  ver6 ,  licet  quac  Cnat  prz-  in  caafatn  tropcdicntcm  ,  quam  in  altaro  ,  vt  1*. 

rcrir.icertafinty  tam  quoque  cilm  i  oobis  igno*  quitarBaxcolus.aatjqubdvtidcniaddit,  dublam 

rancur ,  fitaratamcn  Inccrtarunc  Ug.vbiduttmy^.  inccrpreundum  ntperpctuum.  S«d<]uia  vrprima 

$.  qui  id  qu$d  infr.  dt  vtrk  ohltg.  Ug.  (km  idfftftns  hoius  legis  vcrba  di^crtc  habent*  filfticit  ad  cao- 

37.  &  feqq-  fupr.  de  rth.  crtdit.  Ktpo,  v:  ex  fado  fira  indcbiti  inccrcu:n  circiii  tcrapoialis  fit,  an 

inccrco  ius  certum  conttitui  poliic,  neccffe  c(l,  pcrpctua  cxccptioois  dcicniio  ,  ncc  proindcct 

In^ldnonquidinhdlo  illoinccttiim  iit/cdquiJ  aliqua  prsiuniptionehocfit»  ftdmillaceiiicfe» 

cettum ,  nam  &  in  liSto  ioccrro  slicj  dd  ccrd  cft,  dinc  ,  quod  pcndcntcco  ,  an  perpetua  ,anCCO}pii> 

atqai curo  ob  inccrtitudincm  fad i ,  cx  quo  aliqua  ralis  facura  Ac cxccpcio, cci  tum  taroen  cft ,  inceiaft 

cxceptio  nafd  poteft ,  incertum  cft  an  temporalit  efle  iaeertiiffl  aliqaaado  debicum  iri ,  confe-» 

anpcrpccu*  ntcxccpllo,  vtputsfi  pai^lusficdcbi-  quentcrccrtum  cliaHh.iceflcindcbituin,  prztec- 

Cotncconucniatur,donccTitiusConruliiat(quo  cirerum  (latuiiifpedo.  Futuruscnimftaiusdoo. 

c^u  morientc  Tldo antcquam  Confal  faf^us  fit»  taxat  Incertai  cft,  vtverbfdatur ,  an  hodie  coodi- 

perpctua  fit  exccptio ,  qur  quanJiu  Titius  viuir,  6iii>  indcbiri  cotrj  cMt ,  p.-a;rcn',  flatusinfpicine» 

iionnifitcmporaUscft,&TitioconruIatumincun-  cenanb  dcbet,  vt  &  in  (pecic  Ug.  fu'j(eMdicf$»t  10. 

tc  iiitc. cidi:,}  hoc  ramcn cettam cR»  qnodintcrim  w/r.  He  afitgn.  Ubtn,  nifi  qaod  ibi  par  conftimitur 

fol.iiiur.nccdum  clTc  debitum,  nec  cctturo  cfTc  dc-  latio  condicionis&dici  certc  1  in  condidioncau- 

bitum  iri,  nnn  i ::m  -(ldcbitom,quianondumTi-  temindeiiiti  non  itera  ,  quiaqno:!  r.!>  condicic- 

«lUsConUiltuic  ;ncqucrurru8Ccrturaeftdcbitom  nedcbetur,  nullomodo  intcriro  ci^bjtur,  quod 

iti ,  quia  incertum clt  an T.tius Confal  aliquando  Ter& in diem ccrt  ^m ,  iam dcbctur  ceir6,  licet  pe- 

fututusfit.Intcrim  ergo  f.itcndum  eft ,  condid;io-  ti  nondum  pcil::.  quia  Jicin  xcnturamcflcccrtum 

aero  indcbitl  compctcic,  qoz  vt  coropetat,  non  cft  eft  dt£l.ItgM  dim -Aig.fuh  uniisunt  i6Jeg.qutitewi^ 

lieceilc,  vtqoodrolatameft,  ccrtumfitdcbttum  4%fufr.h»(Tit, 

non  iti,  ;cJfatiicl>,  vt  ccrtum  fit  hoc  iplum  ir.ccr-  a   Vt  tnim  pAclum  quod  in  ctrtum  tepfm  ctUdtfnt 

Cum  clTc  an  fuiurum  aliquando  lit ,  vt  dcbcatur,  e/}.  Argurocntatar  Papinianus  i  die  «crto  ad  con- 

aiiiavcdebltam'qrild^eclpoinr,&tanqaamde-'  didonem  iacertam,  fed  contraria  ratione:  n 

kitam,fifolutumrit,rcrlncri,nccc(reoroninocff,  qHcmi  hrodum  Imc  pi^omtfetit  qul.  CLntiim  poft 

vtiellaro dcbcatuc, velfaltcmaliquandodcbitum  CalcndasAkrtias,  fine  ablnitto promirericpurc* 

iri  certum  fit  Ug.  i»  dum  ^iUg.  tpiedfi  fub  andMMi  fed  edfiaeaiioMrabitaa ,  vc  ante  <Silenda$ Mai* 

ii.  fupr.  Itaquc  quod  aJ  condict  on'.  n  indchiti  tii:  pe;i  non  pofTt,  quod  interim  foluit,  repetei* 

rcrtincr,  nihil  inicrcft an  promi^iro  tibi  centum.  non  pot cft ,  q;iia vcroque  cafu  cectum eft debitnm 
fi  Tttim  Ctnful  f^ant  «rie auc  «iii*iflMPt»»/i/ pffor  •  MdUt. Ug. iu dum  j.fufr. Ug. ohligstuimm  ferc.^^.  f. 

«Hr,  quibus  eiiamverbiscondicio  expre(r.i  conti  pUittmfr.  dtobltg. &4ilttn.  ncc  pofteric.c  cafu  pa- 

xjctiir  U"^.  quiprcir:'f\t  4S.  vbi  diximus  fufr.  anyer.^  .  damibigisiitdaciCjCoadi^tioRcm.qnam  fi  nb  ini- 

putc,  ici  lubiccio  j  aAo  de  nonpetcndo,  MHba^  llb'et'dfer|>(OuMitbhlirfkt,jtaprorfiis,  inquic,de* 

.TiriasConfalfiat.EtficnimaliisroultiJni  intcreft,  fcnnoiurisquxcaufamincertamhabct,condicpk 

indilfcraturexaftio  in  id  vfquetempus,  quoali.  nisinftarobiinec,idcfte!Kcit,  vt  qtici:^admodofft 

quid fa^uro  fit,an  vci6  ipfa obUgationis  fubllan-  qnod fub condicione  debctur ,  fi  intcriro  foiutam 

ua in id  tempot  eonferacar  l^.  IuUmus  10.  infr.  de  fir ,  poccft  repeti,  iia & quod  folucaro  eft,  peodea. 

iur.  dst.  /rr.  f. «  .(/«■'«  9-  (•  ff*""  ''/''•     "'"'^-      ''^  '^'     inccrto  co  an  tempocalis ,  an  pcrpctoa  fiitiira 

propoiito  tunicn  nihilinccrcft  ,  r.on  q-.iia  condi-  fic,cxccpcion:5 dcPtrnfio,  Malci.ciruriifiiiebuius 

&io  indebui  priniles>(i(n  ^°<^  mcrcatar  tanqaam  legis  quidam  Hbu  habcfic,  WtdiOwmmfim  tMlM», 

ftaorabil.s,  inqua  fcilicct  is  qui  condicit,  ccrtat  lc-;.;cndum  enira  clt,  vt  8c  apud  Accutliuro  Cffjfrfi- 

dc  damno  vitando,  qnoraodo  ratlocinatur  Ac-  (ionM  ,quiacondiciopropri^noncft,quKiUCoa-, 

^„(.f,„,^9fj:  quod  dufdem  eflFe^sfintinomnl-  cepufiilcd^11liMiewyidiS«r,ft4lli^c«ii4l^ 

lius  ^^pifiiriitio'^'''^"'^-^      vt  ait  Oariolus,  fcJ  cicjnis  vlm  habct,  qiii.i  ru^cndk(C£^BAllB| pOM 

*     louubus  cafibus  cucniat,  vt  ccttum  lic,  aUoqain  dirpoiitionis.  .^^. 


V^Vm  indcbitum,  impuberis  nomine  >  tutornumerauit;  impubcris  concii» 
'^-'Oiocft. 

jfdl.cinn^mdcbititm^^y.  ditocnonefat,ipfii«8qilinegocfamgerIt,  &  qoi 

doroiainfflnttmmontmqaos  ioluittransfcrc  in  ac- 
•  l^-A  T.  »  V  B.  Condiclio  indcbiti  danda  eft  ci  cipientero,oonpupnias,maximcvcr6,fi  addas  cum 
^idomloium  amiUc,  ctadcndo  rein  aut  pecuniam  Accurfio ,  vt  Aw^cis  dubitationcm ,  foiucos  nam- 
qaamnon  idebeiiat.  Nafdtur  enim  condiftio  &  ex  mos  tutoris  fiiiue ,  non  pupiUi ,  nee eaim  papillaf 
aliqno  ncgorio  ge(to,&  cx  tranflitionc  dominij/f^.  ipfc  cciamfi  contraxifTct,  dominium  taraen  num- 
fii»4rM}).yi^>  Atqui  tutor  qui  noroinc  pupUU  morom  tutoris  fui  transfcirc  in  accipientem  po- 
ftiwir indtMwfi^'**^!*'^*^^  creditgH,  qniae-  v0ht,  Tntori  etgo  ipfi  qai  iadibjiymfi^aii^yoec 
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DE  GONDICT.  INDEB.  LIB.  Xir.  TIT.  VI. 

fQpillinomjnciolueijr,  con>^i<ftioindcbitidand.-i  qiiimprocarator  quilibct ,  vt  folcr  in  cxtenjfe- 

cll,  non  pqpiilo,  ac.cJiiqubd  liccc  lutar  pcrfo-  rc  omnibiis  plenior  niVt:  potcftaj  ,  hihita  i  ^cj^c 

ii.im  pupilli  rirprxfcntct,     vicc  domiiii  fir /rg.i  quam  fiab  hoirir.ccam  quis  habcar.  N.ill<v  enim 

ifuiin  puieum  ij.  $.tn'^nofcuurinfr.ijMipi  Muidam.  hominis  fa^^o  opuj  cll ,  vt  lcx  fcipfam  inrc  prc- 

tunc  ranjcn  domini  loco  habcrur,  cum  tutelam  tciar,  quwd  in  tnandaio  ,  &  proiiiii.  nc  hoir  nis 

«icbona  fideadminlftrat,  non  cum  pupillum  fpo-  plcrunquc  diuerfum  cll  /rg.  mmd^t»  gentralt  60, 

lia:  leg.  qui  funiutn  7.  §  fi  tuttr  infr.  prt  tmptor.  An  fupr.  dt  proairdt.  Itg.  gentrtli  wanddto  14.  u.fr,  dt  tit. 

ron  vcrb  puplllura  rpollat  tulor ,  c^ui  pupillino-  nuft.  Ug.  ohltgatu>.x  6.  inft,  dt  pignor.   KLrit6  igi- 

minc  foluendo  indcbitum ,  hoc  iplo  facit  pupil-  tur  Papiniai.us  gcnctalitcr  ,  &  indiftn.ftc  hic 

lutn  paupcriorcra  ;  Nam  ncque  in  gcnerali  man-  fcribri ,  C\  tutor  irapoberis  noroine  indcbit.  m 

dato  ccnfctur  mandatum  procuratori ,  vt  foluat  numcraucrlr,  impubcris  condidiurcm  cftc  r  oa 

iodebitam,  idcdque  ti  procurator  mcus  indebi*  tutoris:  nam  &  gcncraliier  vcrum  eit  .     •  d  (% 

tum  folucric,  non  priiistamcn  acqulihmihicon-  lul  ano  Vljuanus  fcribit  In  dicl.  Itg.  fi procurdtvr  b\ 

didionem,  quam  cgo  ratum  habucro ,  ficut  nec  §.vltim.  fupr.  ncqiic  tutorcm,  neijirccj  a^ortmj 

condiQionc  vlla  rocoblUlngit,  It  mco  nominc  iicquc  procur.notcm  folucnrcs ,  iCj  eterc  poflc, 

indebirum  acccpcrit  jf.  proxm.  fupr.  Itg,  fi  procu-  ncc  inicrclH-  fuimnc,  an  pnpilli,  vcl  /011  inl  pe- 

«rcrg.  fifpr.hoc  titul.  QKod  auiciii  non  potcdfa-  cuniftm  folucrinr ,  dummodo  non  fuo,  fcd  piiptl- 

ccre  procurator ,  habens  gcnciale  mandatumi  li  >cl  alrcrius  dumini  nominc.  1«»^.  (/i5, /r^  furf/ii, 

cum  libcra  adminiftraiionc ,  ncc  luror  inielltgi-  tnm.  Phrc  quud  indcbitum  tutor  dc  fuo  pupilli 

lur  pofTc  faccrc,  quafi  mand.num  gcnci  alc  ha-  nominc  foluir ,  quamuis  creditorl  fjlfo ,  cui  fol- 

fccni  i  lcgc.  Ligo  vtpuoillodctur  cond.^ioin-  uit  condicercnon  poflit,  repntabit  lan  cnpuptllo 

dcbiti  i  tutorc  foluii »  diccndum  cft  cxpc^an-  inro  idcndis  raiionibuslutclx ,  cumcx  fua  pccu- 

dam  faltcm  clTc,  vt  pupiilusratam  habcat  lolu-  nia  fccerit  puptllum  locupletiorcm ,  acqui  cndd 

lionerp.  De  c.  Tutor  in  oninibus  fci^  pupilli  ci  contiidljontm  :  qua  porrb  fi  ccJerc  ipli  pu- 

locdcft,  &  vicc  domini  pntciquam  li  m.i|j  fi-  piliasmaiit,  quam  cont  afallmn  ticdiiorcm  foc 

dc  lUtcUm  adminift^er,  &  fpoliandi  pnpilligra-  talliv inopem condiiiionc  agcir ,  audicndu^  crir, 

ititbn.  §,  dn  igifefiuur  iiS.  §.  fi  tutor  leg.  interdum  vic.im  condidioncm  tutn  periciilo  'uo  cxcrccit 

5^.      qut  tuttUm  ihfr.  it  furt.  non  amcm  fpoliat,  argumtnt.  Irg  quiii  fi  pefjfor  17.  fupr.de  btrtd.pttit. 

fcd  cx  bona  hJc  adminiftrat,  licct  non  viiliicr  cum  noo  tcncaiur  ii.tori  adionctu^cl   alia  rat.o- 

qui  foluit  pcr  ciroicm  indcbitum  ,  quod  putat  rc,  quam  quia  tutor  fjfto  &  ■»   pru  fuo  coikH- 

erte  dcbitatn,id  cnim  agit .  vt  foluendo  quud  i  diorcni  •ll.^m  ;  upillo  n-  xliuern.  Ex  icrh  It^. 

piipillo  debcn  putat ,  cum  Iibcrrt  ^  crcditorc,  fi  qutd  poffcffer  ji.w  ^r»//fi;>.  «i.  &  Ug  qutd  dtbt' 

arqiie  ita  faciat  locupletiorem  Itg.  fi  papiDi  66.  »«/'51.  »»^.  i/<  f««/.  l_lbo  :a  .  cu  c.hmc  r..<..ri  fa- 

iii  fin.  dt  folmun.   Ergo  perindc  acquirit  condi  Aim  clic  f>lut  o  cin  opottct,  vt  a.qucat  cor.di- 

dlioncm  pupillo,cuius  nominc  loliiit  ..atquc  fi  ftioncm  pap:'|.i ,  quia  ficuti  pcrfona  rutoris  pfo 

pupillus  ipfc  folucict,  ncc  miniis  ficx  fuii  uum-  pupilli  pcrf.u  a  hjbcin' ,  ita  &  radl.im  tuici  i  fa- 

njis  ,  quam  li  cx  pupiHarbus  fohicrir ,  cum  iol-  <flum  piipiUi cft,  ncc  fcicntiam,  aut  g-  o  aniiam 

ueritpopiUi  noniine.  Nam  ctfi  puj  ilius  ex  tnto-  pupilii  v:ii.^c  aitciidimus ,  quircc  quicqnam  fcJ- 

ris  nummij  inticbit  i.n  (olueict,  dammudo  ex  lemc.Trfatc  ir.tcY^^vui  Ug.  puptllm     infr.  dt  dc-- 

Ipfnis  tutoris  vuluDtat.c  ,  fibi  tamcti  acquiterei  quir.  bcred.  nt  qutiem  iUd  qnd  vidtt  Ug  i.  Coint  di 

condicVinncm  ,  nontutori,  quiacilm  dc indeli-  fjlfmona,  Illud  tair.en  obicruarione  digniim  cft, 

to  ,  &  iriilcHiti  Kiii 'K^honc  qua:ru.ir ,  non  tam  ^fi-pcrioribusv.ildcconuciiit,  quod  fi  rutor  qu{ 

inr|'icicnd  m  rft,  a  quo  fflutun»  fir..iui  ex  cuius  puptlli  nominc  foluit  indebitum  eidcm  pu|>  llo 

pccurua  ,  qua  n  ci;ius  1  ominc  Ug  indtbttdm  ^^7.  in  reddcnJa  tutch  noo  rcpuiaucrit ,  fii  c  pei  obli- 

>bl  disiiru  fupr.  ncqiie  vcto  ixpcdand'  mcft,vt  uioncm  fiuc  pcr  impctitiam  id  fcicrii  ,  nccdum 

pupiiliis  ca  •  luti.rx  'nl.jtioncni  latam  habcat ,  vt  pupillus  conJidioi  cm  cxcicuerit ,  turori  dandai 

/Ibi  acqi  iiat  con:'ifti  .nem,  ciim  \i  qiiod  a  lu-  ca  cnndi:"io  cft,  non  qiiiJcm  .0  ti.i  [  upil  um 

to'e  geftum  efi  \  piiptllo  ififo  nnn  sb  alio  ge-  ipfum,  fcd  contra  crcduorcm  Ug.  vUm.  tutor 

ftam<flcvidcaiurt  in  quo  ptus  (urts  habct  tutor,  iufr.hoctit, 

I  f  Crcditor,  vt  procuntoti  fuo  dcbitum  rcdjcrctur,  mandauir.  ma- 
iorc  pecunia  foluta,  procurator  indcbiti  cauf.i  conwcnictur,  quod  U  no- 
ininatim,  vt  maior  pccunia  folucretur,  dcleguiii ' :  indt:biti  cum  co,  qui 
dclegauit,  erit  a^bo.  qux  non  videtur  adcmpta,  fi  fruftra  cum  prccurato- 
rc  lis  fucric  inftituta''. 

quaniitaf^c  debitor  er«  procuratoi  is.  Ergo  crcdi- 

Ad%.l.Creditor.  lori  fuo  non  fibi  condiftiorcm  acqnifiit  ton  a 

procuratorcm.  Dfc.  Cum  quis  msndauitv  p  o- 

R  X  T.  PVB.  Cortdiilio dandacft  ei  non  qui  curatori  ftiodcbitumfolucietur, &  maiorpecu  i« 

(bluit  iiidehi'i  1.1,  cJe:  DUiusnotmi:  cfol-iiumcft,  quantita«foluta  cft,quim  dcbcbatur,  potcftim|  u- 

vtdixitousad  initiamh  'iiislegisiV  ad  Ug.inithitdm  tariculpaciquifoluit,currraioreikindcb.tampe- 

47.  &  diUg  ripttuio  ^^.ftfr.  Atqum  is  qui  loluit  cuniam  folucrit,  iTqu-.dtm  mardatu  ei  nominaiim 

indcbiiun.  pincura;!  ri .  Lanquam  dcHitorJcbito-  eta.jVtdcbirum  folncret,nonvrindcbitum.  Ervo 

ris,  licctcomra  vojiintucm  ilomioifoluctic,  fol-  indcbitici  ndi£bioncconiienicnd  i^noi>cft  protiii 

uit  tamen  numinc  cicJiioiis  lui ,  quiexminore  iatotadomino«qui  dcbitomfolui  niadnnd'.,inde- 

Tom.Ul*  NN  X  ^ 
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bicumralot  poiius  prohibuir,  fcdabcoqtii  con- 
tramandatum  &  voluntatero  domini  indcbitun 
fotuit,  qtiiqiic  ob  cara  caufam  direfl.i  mandaii 
aflionc  obftriiflu5  tft ,  vc  mandantcm  indcmncm 
prjrftct  dTgumtht.  Ug.  ir:it\»um  47.  ftt^r.  Natn  nec 
quicquam  intcrcirc  vidctiir  dc>m:ni ,  autci  abclfc 
ob  Indcbitum  foltuum  ,  ci)m  pro  ccnfcqucnda  \\\- 
dcmnitatc  rcgrcfTum  hubcac  contra  mandjta— 
rium  mlg.  Ug.  u  qm  MHmtm  9.  ii  rtgulu  lutk.  Pl  jnc 
cond)dioncm  hanc  contia  alium,  quam  contn 
procuiatorem  habcrc  dcbitor,  qui  nomine  crc- 
ditocis  fui  foluit ,  non  potcfl :  natn  contra  crcdiio- 
icra  fiium,  qui  nihii  mandaucrai ,  nifi  vtprocu- 
tatori  dcbicum  rcddctciur ,  quonam  obfccrd  iurc 
agcret  condiftionc  indcbiti ,  aut  q  jonara  colore? 
In  eoquo  diffcrt  htc  cafus  ^  fequcnii :  nsin  nec  vi- 
deii  potdl  Indcbiium  ruiucum  cius  norolnc  qui 
debitum  duntaxat  folui  mandaueiai.  Cctcriim  ii 
folutionem  indebitl  laiam  iiabcatcicditor,  qood 
eucnit,  fi  malit  ip^c  agerc  conira  procuracotcni,  vt 
in  Ug.fi  froiurator  8.  Jiipr.  non  cft  prohtbendus 
concticcrc  procitracori.'  Scd  hoc  calu  cxcrccbic 
coiidifiioncm  fuo  l  ericolo,  nec  audicncJuserit, 
fi  fottc  matata  voluntatc  maat  agcrc ,  iTianc.iti 
contra  inandatarium  ob  inopiam  procuracocis, 
aut  conucnicndic-ius difficultatem,  viin  Ug.quoi 
ft  po^tjfor  17.  tn  firj.  fupr.  dt  botd.  petit.  Sibi  nani- 
<juc  imputcc ,  cuc  mandataiij  ciufdcmquedcbito- 
[tsfuitadum,  qaod hnprobatc poiuciit,  <5cdc- 
buerat,  ratum  habcrcmalucrit. 

a   Qiiod  ft  nomwatm  rt  mmr  ptcuni*  ftlutrtttir 
iiltgiu».  R  A  T.  D  V  B.  Hii  folis  ptcur.iacondi- 
ccnda  cft ,  quibus  quuq  lom  •'do  loiutacll,  non 
quibas  folutio  proficit/<x.  ht$  folii  49-  fipr.  AtqMin 
tiabitor,qul  cx  dclcgatlunc  fui  crcdicoiis  plus  dc- 
bi:ofo!uu,cumcinominatitn  manda.iimcirc  t ,  vt 
maiorcmquandtatcmfol.  crct,  foluK  procu-atnri 
fuicrcJitoris  non  ipf»  crtd.tori,  quicum  dclega- 
uit.  Ergo  cum  ptocuratore  ipfo  dcbct  agcrc  con- 
didi:Jiicindc  biti,-on  cumco  qui  ddtgduir,qi;an- 
doquldcm  procutator  illccft  quiindebituui  accc- 
pit.  D  £  c.  Qui  cxforma  dtlvgacionis ,  maioicm 
pccuui»  quantiiaiero  cicditoris  fui  prccuracori, 
cidcmque  ctcdicori  foluir ,  quim  qur  dcbebatur, 
non  alio  iurc  cenfcti  potcrt ,  qaim  li  cre  liioti  ipfi 
fuo  foluiflct.cuius  nontautum  nominc,  fcd  cciam 
mandato  fohnt.  flccoi  o.'ijm  manu  ccufccuc  ctc- 
ditori  1 10  foluille,  tum  cicditor  ipfc  fuo  ctiam  crc- 
dii.iri ,  Sc  vnus  hic  cafus  dl  cx  ii$,  in  quibus  cclc- 
ritatc  con!iin<;endarum  adtonum  vna  occ-jltatur 
lcg,  •.     fcdfdtbittrcm  infr.  dt  d»r,it.»it.  vinc'  vxor. 
Ug.ftngiiUrid  i^»  fupr.  dt  rtb.  (rtdit.  Eigo  dcbicori 
d;:bituiis  qui  foluit  indebicum  ,condictio  daoda 
cfl,  non  contraprocuratoicm,  quiindcbitum  ac- 
ccpit  .tb  co  qui  maudati  form.im  fecucus  minus 
folucrc  non  potuit ,  fed  contradclcganttin  ipfum, 
non  tam  qiiiadelcgaucrit ,  quim  qi;i.ide!cgando 
•yideaiur  ipfc  folutioncm  accepiirc.  It.n]!ic  nihii 
hac  parcc  fit  contra  rcgubm  dul.  Ug.  hit  flit.  N.im 
c[uifqui$  dcbicotcm  luum  crcditoii  fuo  dclcgat, 
ficaii  foliicic  ipfc  crcditoii  fuo  incclligitar  Ug. 
quMHUit  8.  §.  initrdum  t?;fr.  ad  feKjtiifionfiiU.  VillaaH. 
iia  &  victflim  'k  dcbitore  fuo  (olationem  accU 
peic.  iicd  illud  ramcn  mirum  0;. ,  condidionem 
iiidcbici  dari  debitori  dclciMtoaducrfas  delcgan- 
tem  ob  foliitum  dclegantis  nomtnc  ,  plus  quim 
ab  ipf(;>dcberctitr.  Annon  cium  fuiHccie  dcjcg.v 
to  debct,  quod  ilc  ipfc  a  crcditorc  fuo  liber.tcus. 
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cuirotnm  ilUid  dchcbat  oacd  ctcditori  dt'e|;ai>i 
tis  folui:  ?  Ntft  dicamu^,  cj  todcc. tc  vcrun  cft ,  cx 
foliiiiojit  polt  dclegattontrm  fi^'..-»  non  <  olTc  libc- 
tatioocm  loi':rnti  contingfrc  x\A\  aJ  coiicurrcr,- 
rcm  vfquedtlnci  vtfimqucqur.iitiiaictr,  viinian- 
tumlibcrctut,  inquantMmltbcrjr,ijon vltra.  At- 
quin  folutio  in  propolna  fj-ccic  r.onli:'cr.iui:,dc- 
lcgartcm,  pro  ca  q  jjncu;itc,  qua:  f  ,it  prjjcura- 
tori  indcbita  ;  crgo  ncc  iibcrauicfoluenicni,  pro 
caJcm  ipfa  quanticacc,  &  confcqucntcr  nr 
eil,  vtlolutio,  qna:  hbcrationcm!oiucii<J  ^  ■  ^  ^ 
non  potuit ,  cidcm  pcpcrcrit  condidiioncm.  Ex 
rcgula  Ug.  <i.noH  forttm  ;6.  ftitntum^  §.fidtim 
Ug.fi  vrbAttA  SS-I"Pf-      1"'  H-  i>-  v^f- 

de  foliit. 

b  Qiiinen  videhitur pirttvpta  ft  frufaa  cum  prttH- 
rittrtl.s futrit infiittitJ,  I<.a  r.  dvb.  Qnifqiiisma- 
Ii:agit,fc  maliiittmiiifluuit,  caiifacai'cicdi.b<r» 
tanici/i  bunamcaufam  fo.ieat,  q  ".iaimpmarc  fibi 
debcc,  cur  non  nicliiis,  fittx  coiiliiio  lutcconful- 
ti  liicm  inihluci  it ,  .AJtoqiJc  licet  pluj  t.intiim  pc 
titTjt,  liucrchuc  ccmporc,  li.ic  loco,  iluc  czwCx 
fi  tjHii  agir.s liifiitji tP.ton. Ug  i.  Cod. dt plttr. ptrit.  O 
tjnic^uc  nimiium  caulatn  iurc  ciuili  coii  paiaix 
funt  adhcncj  prsfciip  cis  yc.bis,  Sc  in  faftufli  a  l 
euitanJum  pcrlcujnm  ma^xclcdtionis  Ug.fi grAiui- 
t*m  iG.&pt^  irfr.dcprdfir.nr!/.  SeiDclcrini  mp|^ 
clci^:^  vra  actionc  ad  aliara  regrcdi,non  licci  U^. 
quod  iii  btredt     .tHgtrti>ifr.dt tnhHtad.  Er?,©  in  ptu- 
pohta  'pccic  ,  li  dcbicoi  dibitoris  k  crciiitorc  fuo 
dclcg.iius,  plus  dcbito  folue.  ic  procutaiori,  ciicm  - 
quectcdiiorj  crcditotis,  &  ex  ea  caufa  cgcrii  con- 
did.one  inJcbiticum  procuratorc,  ipi  folutio- 
rcmacccpit,  non  cll  ci  pciinittendmn,  vt  agat  itc- 
rum  coiitra dcicgantcm ,  fc J  omni  .lusilio  dcilitu- 
tusimpiuarc  libi  dcbct ,  malam  fuam  clcdiont , 
5c  cut  adncrfusprocjracoicm ,  qiiim  contra  6c\ 
gantenia-crcmalacrir.  Df.  c.  Aliud  eama;. 
ic ,  aliud  vcic)iiihil  agere  Ug.  vtiic.  m  fin.fupr.  iju.ind» 
dmvfufr.UgAt  ctd.  Malcagic  qiii  adlioncm  iibi  toir 
pctcnrc:n  ,  non  latis  ritc,  aut  miniis  icdtc,  excrc 
quaiisille  cft,  qiti quoquomcdo plus peiii  d/<J 
ftqiiit*gttis.  at  niiiilagit  is,  qni  linc  aiflinne  a 
ciim  id  licri  iiirc  nnn  pnfli;  Ug.fi pupiUi  r».  rltim. 
fupr.  de  ncgot.gtfl.  Ug.  quottts  9.    Crgtmr.tUter  ififr.de 
ddmi/i.  tuior.  Agic  «tKcm  linc  aa.onc  i$,  qui  a- 
«^ionc  aliqus  cxperltnk.yel  nullomoJo  com]>cJ 
tcntc,  vc!contr.n  vrui^quidcm  compctemc,  fcd 
contra  alium  aducrlus  qucm  non  compctcbat  , 
Jnftituta.  Quotics  cnim  zdio  aliqua  cxctcctur, 
tion  illud  tanciiin  infpiciendum  e(l  >  quodad  pec- 
fonamaftorispcrtinct,  anadiioncmaliquam  h 
bcar,  fcd  ciia:n  cxparte  rci  qul  conucnitur,  a 
illc  fit  qui  ca  ipfa  adione  conucntri  poiHc.  AI 
quiftio  eft  de  co ,  qul  ciim  dccaJem  rc  plL>rc5  a» 
dlioncshabcict,  clrgit  iriiriuvcilcm  fibi,  &  2li.inx 
prxcermifj?  vt  iti  difl.  §.  tligtrt.  Htc  cnim  vari.are 
&  ele^iioncm  mutarc  uon  poteft ,  quia  earo  atflio* 
ncm  qur  competcbst,  5c  vtilior  futuracrat,  ab- 
ieciire  videtur ,  aUam  miniis  vcilcra  ,  fcd  tamen 
compctcntcm  cligendo.  Atqui  in  propoftta  fpc- 
cic  condictlo  iiidcbiti  contra  procuratotcm  i.-ul 
indcb:t:jinacccpif,nonniiifiuftfh  cxerccri  poruir, 
quia  contia  eum  iiulla  compctcbat ,  ciim  nihil  nti: 
cxfoima  delfg.itionis  ucbicor  foluilTct  procui.-'.o- 
li.  Ergo  0011  ob  id  adcmpta  vcl  Confumpta  .idc- 
ri  debct  conJicftio  ,  quz  aductfiis'  dclc)-^.inrem 
compctiit :  non  cnim  fruftra  cxcrcercti.r  adtio» 

/ieum 
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/leum  habefcc  h  jtufmodi  lis  cfTcduiti .  vtaAio>  in  U^.  2.  i.ddtd  de  ^tha.  Iigat.  &aUisIegibus  quu 

ncfp^ooipcteouiDi^runieiet»  qoje  ijuneD c«n-  bic  muitu  adducit  Accuifius,  iketiaale  ft^Uni 

femCTetBf»  fi  0BAit«mB  aHftterfiu  ^et»  conpcte-  eleftionem  ab  «a  qoc  frvllra  fa6b  fir,  non  diftia- 

ict.cxetccrctur:  cnnfumicur  cnlm  adio,  qu*cun-  giiat ,  in  quo  cirarccri^  incoiu(licio:necenimP.ai 

d^ecxcrcetur,  fi  coropctat  Ug.babeb\tli\.infr.dt  m'  piniani  mos  cft ,  ilia  coiifundcre,  fed  didioncm 

mjt&0!i.ltglijic JhpuLumfim  i pnMnrh.  •bligdt.  frnftrs  accipere  pro  co  quod  eft  imihttr  l^.  vtrbk 

-^on  igitur  nocet  c^^clio  (adilr  jllrj,  fcd  nocct  ci-  y  inpthKipio  i  fr.  adUgem  fiUiditm  l^.vaikfiaihhm 

nenca ,  qax  male       cft ,  id  cft  contra  digentis  7.  lAr  jftt^iirt  cr  fttfiBMifiift.  aon  pni  eo  ottod  eft- 

•  }Riliuuni,magisqaiBicofta«lnri«radofieni.Sic  «Mtf. 

« 

/    ^      .  jt.IocMlibro^IlcrpofifiKaJitJ 

t 

CEf uo l|l3ttmmifro fidcicommifTum  ita  rcliquic,  Ci  ;ul  libcrtntcm  ex  tcflamcii- 
*^to  pcrucncric.  is  pofl  accepram  fiiic  iudicc  pecunura ,  ingcnuuspioauiuia- 
fu$  elL^iiidebiciiideicommiili  rcpcuuo  cric. 


Jdt  SenvmMUmij^^.   ,  •  '^^       *  qui  iam  erat  nunittibifrus ,  patabat  eire- 

poflibilcm  coi  diciorcm  ifati,  ^ab  qna  tidci— 

'      A  T.fi  VB.  Condicioucs  imp ofCbilcsin  Ic-  commiirutn  rclinqucbat,  li  hJcicofnnnlfatius  cx 

Etis  infUuitionibttS»  jte «liisi^cimis  votiinutibos  eo  tciiameotoad  bbcttatcm  pcTacniret ,  atqneitt 

bcntur  pro  nonaJicSisjf^CL  v;c:r.nt  vlr'rr.im  vo-  l\  libcitus  ficjctr:on  li  iugcnuus  cilct.  Ergofite- 

]»ntatcn>Jcdvic  jniur;<5.  i.rff  to;.v/ic.ii;/?if  /i^^.otri-  lUtoiis  crtoicm  fccutus  hctcs"  fideicommijrum- 

nuit  ■.d€ce>iiu.  O  dtmeftjh.^.imfoptbtiuinp.it.dthtTtd.  bc»c  foluerit*  qutifinadofenioUbertatemexhtf^ 

ifptut.  q  roJ  in  ftij'  i.iri  •nil>tii ,     .liipoliMori-  iufinodi  icrt.u-iiento  ,  rcpccitioni  locus  dfc  po- 

biiMnrcf  viijc!ifccu.'5cic  lcg.  mn  jo)uw  yi.de  6l'.ig.&  tcrit,  qu.aii  uiucbito.foluto,  qaia  quod  fuacon*: 

<t3t9/t.  Atqut  coodicio  ikla  omnino  impofl&tlla  dtcione  euenieme  fatamm  erac  dcbititm ,  «t^ 

eft,  fi  fpruu^iani  manomi(r»s ad Iibcrta;tm fx re-  <iem  condicionc  dcficicntc  fi:  recc(r.irit>  indcbi- 

lUi^^tBWQ  (  ctarnetit :  nec  cnfm  is  qui  :am  lil>ct  tuaa.  Scilicct  c um  condicio  fui  nacuta  p oflibilic 

^»4ili^i$  liberficri  [>otci>.  Eigooon  eo  miniks  eft,  8e  t«liaqoB.podlc  «xiftere,  ant  ntm  oiflk^ 

tahlf-^icbe;  fidcicotiur.lllunr>  fub  h  liiifmodj  coru  rc  :  q!:ali(  l..r:tll,  i!c  qua difjjutimus.  Nontcj^fal 

idldM^  rciiCiuni  >  ac  proinde  11  foiatum  lit  quaii  eft  impDllib.lis»  Viiii  per  accidcos  ,  &  cx  fttppofi^ 

dflfiliimetiamfineindice&rpontaneafolatione»  tiocc,  qniaiammanamiiratiaoenltDr,  qn/ma^ 

condiSloni  locus  clVe  non  potcfl.  (l^iiis  cnim  aJ-  nuiuittcndus  fpc;a['Vi:r ,  li  lill  autcm  intercfl  aii 

roiuat  tidcicoiniDiflum  dcbiium  coudici ,  cuoi  ca  I)ic  tidciconatuidauus  ingcnuus  ptooundatus  fic 

quoquefiddcommliraqustndebita  ranT,fitame9  perfententiamindicis,  qaiafiiccatiammanamif- 

fidctexp'endc  gratiji  fuluia  llritiuunimi:  rcpcian-  liis,  an  fi  foleCDuIlo  ctiani  iurc,  ci^m  etiam  ilK 

tur  Ug.  fidtttmwiffm  Ct.  infr.  bMtilid.U^.i.  Csd.d(  geauum  fcntcntia faciac, quiaccsiadicata  pro  ve- 

jUgic«iHmif  D  E  c .  £a  demdim  coodleioimpolS-  ritate  habetor ,  n  bm^  Accmrfias  notat  cx  Ug.  in. 

■piirceiicicar  •  &pronoOrctipuhabcturin  vlti-  gtmkm  v^.  fuf  r.  de  f!jt.  hsmn.  Ug.  ns  iudicAta  zcg. 

nnis  voluntatibu» ,  quamtcftatotia^pcilibiicm  cflc  dt  rtgtiUimii  Ug.faite  61.  §.  («w  Fr4t$r  ad  ftnatuf- 

fciuic ,  oon  quam  pofllbilein  ciTe  credldjt.  Plus  ctnfttU.TrtbtHwiam.  Quamuis nec quicquam  pro- 

c;iim^lcraiM|uecftinopinionc  icllacoris,  qukoi  hibcat  hotnini  iaro  lii>cro  l:bcrtatcm  pcr  fulci- 

imycsttatii,  HittCDptmioqoodaflcrt Accurfiuscx  commiflam  vtilicer  adfcnbi  ,  vt  fi  is  polle^  in 

l^.ipt9Utt\o.S.frftr»t^.mhitid%  'ttifUt,yQi^inx.i%  fcraitatem  redadlas  ptoponatur  ,  pctetc.  taoica 

eniltt  tcilar.tis  qux  in  tcflaincntis  dollliimK0r«  tC  pofiit  libeitaicin  ,  fi  mod6  mortis  rcoipocif  vai 

totain  facit /f!».^>H;/j.' .1  iM/K.  </c /n./;  I.  nccmeliits  coodicionis  cxlilcncis    inucniatur  fciuuj,  vt 

ncc  aiiier  pc:ijiici ,  ^^.  cx,  1  T^ri  pot  it ,  qnam  cx  iJcm  Acciulms  ijoncr  notat ,  cx  Ug.  gfntmlittr 

ipfia^opinione  it^.  vltim.di  hcrtd.itifia.  Ug.tum im-  24.  $.  Ji  bmini  libtr»  }.  irfr.  de  fidmmnuff,  Bkm%. 

1CT  iS.  fi<pr.  dt  hi(jjic.  tiflAmnio.  Sciliccc  i',  iis  quj:  Scd  luic  it.i  ,  li  cur.dcm  icluirotis  ertoicm  llip» 

ex  tclUturis  voluniacc  pcr.cicnt,  fccusiicx  luus  ponamus,  qui  liomincra  iiunc  re  vcca  iiberam^ 

Mieflaic ,  vt  in  cxemplo  quod  alfen  Saaoloc »  fi  leruum  tamcn  elle  potaiiecit  t  aUoqnicafitDi)H^' 

ttjlatcr  hca.^ctr.  aliq  coi  ir.flituerit  cx  rc  ccrta,  ininis  iibcri ,  fottunaTnquc  aJtietfam  CXpcAacit. 

&  aliuit}  tn  roiidum  quem  putabat  viucrc,  ctiin  la-  nequc  natnralc ,  ncquc  ciaile  eft  /i^.iMMr  j^pifiw- 

CBcn  clTet  iam  mbrf aiis.  Kon  enim  ob  id  n&Ai  tmfyf.  (kfMt  A  ftHnntm  Migdt.  Ke&i  aoicm 

hci  cs  in  folidum  ciit  Is  c;r.i  cx  ccrta  tc  fjit  inftl-  P,ipir.ianu.s  .-.Jiicit,  acceptd  fiat  iudice  pecuntd,  quia 

Cutus»  quialus  hcrcdiiacis  ncqucin  ccrtare.coD'"  fi  interucnientc  iac^e  ,  &  cx  authoritoie  iudi..- 
hfterei  neqoediatdinili  pcr  lctxem  la.  tabttt.'-po^ '  fdtl  feiata  efleci  dnndebici  eondi^^one  trcft»- 

teft  »  ncqnc  r.  rfas  inJuci ,  vt  i;,.isin  ',^i!;z.iniji!r—  ri  nihil  pofTct  tt^.  fi fideiuffer  19.      i«  omnibm  in- 

codac  pro  paite  tc(latus& pro  paitc  inicilatus  /cj.  ^/1),  mui4Mtm  iw.  u  CtdM  bte  tkttl».  Alia  caofit 
].  f.fi  e<  fundn  infr.  it krel  hfum.  Ug,  iiu  noftruni '  «H  {tddcommlfli,  de  qno  iin  fUt.  Ug,  fUbkum^ 

j.  4e  rrgul.  iiati  iunHd  kg.  fi  miUi  rntim  ex  fuu-  fitti  6x.  irfr.  tod.  quod  cti.imli  fucric  indcbitum 

^  6.  i^.  cx  miUtdri  u.  f.  fhim.  &  Ug.  feq.  ir.fr.  dt  tt'  iblatum  >  camta  oon  repecicur ,  fcilicec  ci^m  fi-; 
jittiimimMa.  Acqui  teftator,  de  quo  hic  Papi-  '  ttl  «qplni4[i| jpicl»  fi^^    tft,  vC  iila  lcxlu* 

ifibinarlitniltBr,  cilm  pcr  alicri  fadi  ignoran-  bcCt     s""^',.    "  "      "  • 

||»lli:, /^rMM^  pcobabikm  ftitt^  '   %  :  r.  ,  ^ 


•v- 


444          ANTONII  FABRI  LC.  RATIONALIA  .^. 

59.  iDEMlibco  2.DcfiiutloaoaK  • 

SI  fidciuflbr  iurc  liberatus,  foluerit  crrore  pecuniam:  repetenti  non  obcrit. 
vcro  rcus  promittendi ,  per  crrorcm,  &  ipfc  poftea  pccuniara  foluerit",  noa 
rcpctet:  cum  prior  folutio,  qux  fuit  irrita,  ncc  naturale  vinculum  diffoluit ,  n^c 

ciuilcjfircuspromittenditcncbatur.  -''Wf^ 

xXdl.Si fidemjfor  59.  rcm  &  fpfcpecuniam  folcren't,qaim  fidciufTor  iaiilk 

folucrat,  dit.cndum  cfl  ^^ofTc  iHuni  rcpc:cre  coBdi. 

R.AT.  DVB.  Quoddreopromiftcncii.&rifidc-  6ioneindcbiii,quippcquiaduobuscanclcmquan- 

jufTore  dcbetur,  vnura &idemdebi[umen.  Nec  ticatemdcbitamfolucntibut,condidio/cmpcrei  .* 

cnixn  obligatur  fideiuiTor,  fi  ad-aliud  fc  obliget,  danda  cfl.qul  pofterior  foluit/rj.f«wrf«o  ij.yi^r./<jj,  'j. 

qu^m  adillud  iprumquodiprincipaUrcodtbctiit  Wf.^.T/«»i»/r./)#cm.DEC.SoluiiopcrhdciufIorcin  v 

Xgrui  i.^.fiqu»  Sttcbum  ltg.fi iu fidtiu^orem  41.  infr.  fa£la,jta  dciDum  &  fi  Jciufljrcm  ipfum  folucntera»  - 

it  fidtiuf.  Ergo  quarouis  dcbitoris  hdeiudor  iure  &  reum  quoquc  liberat,fi  fidcjulior  vcl  iuo  nonnio 

liberatusfitcxaiiquacaufa,quz  tamcn  dcbitorcm  iiefoluerit.cum  vccrqDcidhucdcbcrcr,  veIr.omi< 

ipfum  principalem  inobligationerecinuerit.  Sifi-  nc  dcbitorit,quia  tonc  libcratodcbitorcjipfe  quo» 

«ieiutror  per  crrorcm  folucrlt,  non  co  magis  pcr-  quc  fidciuflor  cuius  obligatio  non  nifi  acccflbrii 

miitendum  ci  eft ,  vt  rcpetat  tanquam  indebicum,  eft.pcr  confcqucntias libcratur.  Nam  Sc idem  cob« 

cum  reas  ipfc  promittcndi  adhuc  fii  obiigaius.  tiogcrcr,  fidolon^alo  fidciunorispnta  hominetn 

D£c.  Vnumequidcm,&idcmdebitumeft, quod  promifrumoccidcntis,dcbitorlibcratuse{Ief,  ri^^i 

ireo8cafiJciu(roredcbctur,fcdlamcoaUarei>alia  cnndum  luliani  fcntentiara  a  Papiniano  noftro 

fideiuflbris  obligatioert,  vna principalis ,  aliaac-  icUtATiia  t(^.  fi fidtiuffor  i<).  fiijit.  itdth.  Q«6dfi 

celTotia:  nec  quicquam  vetat  libeiari  fideiuftbrem  fideiufl^or  iato  libcratus  folucrit  nominc dcbitorij^' 

n»n6tcobligationcprlncipalisdebitori$,autprin-  ncc  dubitandiim  cft,  quin  eumliberet  ipfoiurcl 

ctpalem  dcbitorem  mancnte  obligationc  fidciuf-  fed  fi  foluac  faonominr,ncc  fchbcrat^cumfic  iaca 

foris,  puta  fi  alterutcr  pcr  pa£him nudum dr  noa  Jibcratus,  ncc  dcbitorcm  principalem ,  quia noii^ ' 

petcndo  libcratus  fit ,  non  ctiam  pcr  acccptilaiio-  ciu •;  nomine  fulait .  fed  fuo  ,  vt  in  Ug.  indtliiuw 

nem,  quoniaraobligationcm  vtraroqrcacccptiU-  fi^r.  boctitui  Uabctcrgoipfecondidioiiemindc- 

tio  exiinj;ueret ,  non  eciam  pai^um  dc  non  pcten-  biti,vt  modh  dixtmus,  quia  folutio  qtia»  ad  nullam 

do,  pcxfcrtim  quudefllt  pcrfonale  ltg.fi qnitrtum  libciaiioncraproficit.neccfranb^jrcficitad  condi* 

yinfr.ithhtrdt  UgAt.ltg.mfihocsUimti.  fufr.dtfAa,  &ioaemditt.Ug(umit  ii.^.fid('ufir.fupr, Cuiomni*. 

1.& ptr  tufmMdum  1?.^  fi  fidtiugtri  infr,  dtMctptil.  Ug.  no  con  fcq  ac.is  c  ft ,  vl  quod  rcu  s  per  crtorcm  ,  Sc 

iimit^i.S.fidtiuffor fufr.\mtit,ht^oc[\mn\iisY\bcti-  ipfcpoltcafoluit,  non  poflit  dici indcbitum ,  ncc  , 

Xo  fidciulloic  rrancat  rcusobligatus,facereid  non  proinJe  rcpcti  per  condi»aioncm  indebiri,  qiio- 

potcft.quominilsfideiuiroriqoipererrorcnafoluit,  niamvtclcgantci:  Papinianusait,  prior  foliKioqn^'* 

dandalitindcbiti  tcpclitio.                  .  fuit  irrita,  &  qux  idco  fijcliiirori  condidioncm* 

a  Si  uro  rtuf  premitttndi  ptr  trrerem  dr  ipft  ptftf4  pepctit,  nequc  «aturale  vinculum  dilTolucic  po-*' 

fUHniam  folMtrit.  R  a  t.  D  v  B.  Vnicafoluiio  to-  tuit,  ncqucciuilequoreus  promittcndi  tencba-i 

Uusdtbiti  pcr  fidciuflbtcra  failafafBcitadcx«io-  tur,  Quod  crgo  dicimus  ci  qui  poftcrior  foluii^' 

guendam  ,  &  debitorls  principalis  &c  fideiuflbris  dandam  eflc  condiQioncm  ,  tuncvetum  cft  cdal 

obli<'ationem  ^  i.  tffitt.  qutb.mtd.teBit.obligAt.  non  prior  folutio  pcpcrit  liberationem ,  &  indcbituto 
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eninTquod  aliadebitori$ali.T  fidciuflorisobligatio  fccit.qiiodanteaerat  dcbitn:n  :.ilioquifi  prlorfi 

cft,  vt  modbdiximus ,  ticcclfitarem  inducit  dupU-  liitioindebiti  fai^afit ,  condi<5b.ocxindccoD]peret 

cis  facicnd.-c  folutionis  Ug.  fi  fideitifftr  19.  ia  prmitp.  folucnti ,  atquc  ita  impedict  nc  pofterior  folutio 

&  f.fi  (um  dthtter  infr.  manddt.  £rgo  ii  fideiuflbr,  quzproficict  ad  llberarionem ,  proficiatadnouant 

quamuis  iam  liberacus  ipfe  folucrit ,  mutto  magts  condidionem ,  fi  modb  reus  promittcndi  tene-«/ 

diccnd:imc!>,  cam  folutioncmqoxproficcrcnon  batur  aut  naturalitcr  ,  aut  ciuilitcr  ,  quomod*^/ 

potcftad  libcrandum  fideiuirorem,quiiam  libera-  alcerutriim  corum  adcflc  ncceflc  eft,  7t  ndeiuflb^ 

tus  eft.proficcie  faltem  ad  rcum  liberandum,  quia  ria  obligatio  potuerir  accedcrc  Ug.  i.  Ug.  6.$,' 

noncftdifEciiius,vt  vnalibcr.itioinducatur,quani  Tltim.  &  ftq.  Ug.  fidmffer  16.  $.  fiiaugtr  mfr. 

vtduplcx.  Pioindcfi  rcuspromittendi  pci:  ctio-  fidauff. 


(jo.PAvLVslibroj.Qazftionam.  •  .V.-  ^ 


TVlianus  ^  vcrum  dcbitorem  poft  litem  conteftatam  «  manentc  adhuc  iu**^ 
"''dicio  ,  negabat  folucntem  rcpctcre  pofFc:  quia  nccabfolutus  *:  neccon*^ 
ilcmnatus  repctcrc  poflet.  licet  enim  abtolutus  fit,natura  tamen  dcbitor  perma^ 
net.  fimilcmque  cffe  ci  dicic  ^  qui  ita  promifit  y  fmeMuU  ex  AjU  vcnent ,  fme  nom 
a;;fffffi/:(|uiapx  vnacaufaaltcriusColutionis  origo  prciicifcitur.Vbiautem  quis,^ 
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ICJCiONE  iNPE».  UB..  XH.  TIT.  vr. 
iub  condictCMie^buandi  ammof roii^ 

S^ei!i»Jiilfd^Mi&  /olumm  r^dpoife:  quia,  ex  qua  obfig^Mieibluar, 
ncln^CtQliliG^  Id^qoeeile»  wtfi  4nierias  perfi>ius  ponas  eandcDci  pe« 
tuniamjpBi^ft  Iff  fiib  coaaicione » n(6D9idi  animo  prominfTe.  fed  hoc 

ffipohtione  caiqi  po» ,    condidonali^  ctmdem  debitumii^^ 

•  T^tMm.^  ick'  fufhcic  ad  inducendatn  condiftlonem  iodcbid 

-rf.  '        *•  "Al.i,^  /;//uif  56.  fiifr.  D  E  c.  Rctura  Indictttf. 

IIat.o  V  B.Todidoniractlrnsfempcrdubias    tam  au  Jioritas  toca  cft  cx  itire  ciuili ,  &  exme-' 
&  inccttus ei\l^uc4dtlfaitry.infr.dtftful.  Vnde  &    ra  ratlonc  iarisciuilis,' vtaliquii  iiUum  fiatsefle 
aleamiadkiaram  paffim  dicimu$,quia  Hcfi  poted    jpoJit ,  ad  rednciKlaiiiiater  ckicf  cciMordiain^aa 
vtcafuobtincaiillcqui  alioq  iin  fuccumbcrc  dc-    ioUi  cipiiMlcx  fa^u^  comincr  u  /.  t.(^pjjf.Cjtn 
iKtctLf^fibmm  kff.j.in  illis  vetbis     cafu  ebtirmt-    tu^c.lfrttrk  i o.&f^ff-Cdt  tr4»fMit.LMfuniw4 1 5.1.1. 
rit ,  )Syrwlr*w#f.»jilii.iatyer  impeiitiam,auc  pec    ,,vyv.!)M  tit.lfmptlit  Ueexteft.  miwfo.  Inte.ctl  raou 
fjrdcs,antpcrgratiamali.imvc  ini  irian»  indicis/.    qu<.  illius  Ciiam  cui.pcr  (uue..t»a-ji  iudicis  fit  in- 
^f.SMfrMptg>i»r.lfifampruiUntum  ii.infr.dttuS.    iaria.vt  qu^cttifiimdiiscxpcdiatur  L  uC.dtti' 
ffitme^.p.tuntfrMrai  SC.TrtM.L«)iUf^ 67 Je  Mfii.nlnrJ«lechabcc^resquiwqtiacdn:niiecfita. 
pUuff.  Atqui  vc  conJii5iotiidcbiticon!pctat,f.)f-    tionc  iS^ aequitate natiu.-.li, pralcaim  fi  iniuiuac 
jfictciaceicum  die  aaidquod  loluicur  dcbeatur:    iniqaarcnicciaproponatuCyqualc  necclfe efi cam 
§igt  Aciseft ,  vc  poiltc  aliqnocara  debefl  ndoin-   eifc  pcr  quS  vcrui  debicor  ab&lattur,quem  ex  c6« 
,MK>  certum  (ic,autiamdcbcri ,  auc  falictn  J<.bi.    trariocudenanoportcnt  Omoi  itirc&  nataraliSC 
ibaiirii^ilitifi^.  vbidtxiaius/ii/>r.  Ercolidcbicoc    gcoiiii  & ciuilii.  tSjinifhm  ^^.(.iniMuradtbttdtn- 
poft  Uiem  cootrftatam  mancnte  iuoicio  foluar,  ^td.m.lMultxxS.fiifr.Et  kciu  ioicir.niutcs  omncs 
iMattiais  vcrus  dcbttor  fic  poccll  rcpctcre,  quia    lunciorii  ciaiUs,uuUar  pcnhos  iun&tiaturaliaailC 
ficri  potcft  vt  abfoliiatur ,  8c  pronuncictur  nihil    gcntium  finc  quibustarocn  rcc  nd  iud.cem  ,  nec 
eura  dcbcrc  quocafu  icsiodicatapro  veritatclia-    ad  fcutctiampcMuenicipocciLCitm  eigo  cxccptio 
berctac  /.  rtt  tuOtad  iotf« dr  rtgiU. i».  Dc c.  Non   rci  iudicatae  niflM»^^||M(;  naturali i3ca|«fr  ,  ftdl . 
poteftdici  inccrfumqjod  ex  nullo  caenni  indu-    ciuili  tanium,afj>.iictnbne'flcilbmexcarom  n»./ 
citur  vt  Bartulus  hk  loquitur,  Sc  vtidemaJdic,    rr.cro  ,qua:  aut  natiualcm  obli^ationem  poffiiK||. 
taon  poteft  qais  efle  meliorls  condicionisincafu   tollere,qux  cx  folo  natutaliszqulcatls  tifirtth^ 
dubi).  quimlnctlu  ccrti.  Atqni  cucntus  iudicij    xftiiratnc  I  stkhnmaut  Ptn.phiUtm  95.$  rntturdUt 
l|Qnaliu$ci{epotcft,qairovtdt:bitor  vclconilcm-    u,fr.dtfolut.  aut  indcbici  coi  didionem  indjce.c, 
^  i^fiiiif^tlwAMliMUtf&tJuf^  Pof.b  fecunduB)caquxrciipfimasaddL<.^tm^riMMK; 

accondcmnatusfolueretnon  rcpetcrct  l.fifidt'  C^od  i  noftxls  iiuerprciibus  non  bcn^  intelle-j 
fcri^.iMmnibm  infr.  «utuUt  Lferu»  $8.  fufr.bte  Aumfcctc ,  vt  iuris  huius  rationem  ex  co  pctictinc 
L*.  Cmd.  SiaeaUbliicoseflret, ftdfauc tamen nbn  qood  «xceptiorei  jttdicaie induOa  fit  ad  rigoreo» 
fl*etrepctcTC,q'iia  naturalltccobHgatojrcmanc-  iarhconfcrunndum,  iicmqncexccprio  quam  vo- 
.,jc.  Necenitnicntcaiiaabfolucoria cullcret aatu-  cai.t  litis  pendcncjsc»  qucd  cft  (idicalanD»ficot 6c 
niem  veri  ddiikods  d>lifacioncm»vt  fequfcor  in  qaod  Bartolasiiletencsiiex  feotendkladiicifftefal^ 
■fBJlcu.Ecgoetfamfipendcnteiudicioroluat.quani-  oLl/^adonctTi  nituralcm,  obidquodxquitas  iu- 
ttjl  esindc  iigqut  lonfliimnyio  prgnr  abfoiutio  xisgcotiutn  iUafit,  vt  maioribar  parcrc  dcbc<\« 
libqai  Tnapo(lir,nificoftafo,qii^idninsladida  inas,^afi?er&  quifquis  iudi^  parcre  oblig^ai 
•tomniacfleabfjluroiia  ,  pofl(!|u.nm  rcns  adori  f.i-  c(l ,  hoc  jpfonatuia'i[iT,a'jciurcpentiumomigo«"^ 
xiifecit$.flt.InfiitJeftrftt,&ttmf0r.MS.Ditcad\iai  tuc  cuifi|^pcr  iaiulbm  fcotcntiam  condem. 
tamcoetirepetereoiliilaimpdte.  natns,jrac3inaCoraH  obligatione  libcrecor,obtd 

V'  *     QS*     ei^lelllUU,  Ra  t.o vB.Resiudicata    foli!lm  ouod  pcr  iniquam  feotcniiam  incrit  abfo' 
pro  ▼ccitatc  hibcturpropccr  rcrum iudicatatuia  .  iutas.  Contra  quam  difcrtc  in  haclegefttiptum 
.  iuthoritatcm/.i«5«««»«  rvfffT'  ie figtJbtminAlM  ^  .eft,  Hs  verbis,  Iket enim  Ahfelutut  fit,  nkurMtn^ 
"^iiieMtMio9.dtrtguiiiar.dLftrm6i,f4^imf^eterii^  Exqua  cti.im  ta.i<  neN^giMlai  V 

5C.TriW/.Atquinlsqui  tanqoam  dcbitor  icte-    quam  falfum  iit.quoJ  idcm  Bartolus  crrorc  pcr- 
^^^oreConucntu>e(i,  ncnpotcflabrolui.quinde*.  petuo  dcfcndiCiid  quod  natiualiccr  taDti^m  fuic 
^SSaerneM eflepro^uacietur.  Ergo  fi  abfolutus fir,    dcbitum,  quocnmq.  (.\Gti  errore  folutum  fit, pof. 
^uatnuis  verus dcbitot  f.icrit ,  pcrindc  camen  ha-    fcrcpetl ;  addcns  in  Ipecic  hulus  jc£»is  aliud  cffc; 
;  Keodus  c&t  acfi  verum  eiret  nihil  eum  debere,  &    ideo  qula  natoralis  obligatio  comile  habuciac  cir 
Ijpifoqnrnttr  fi  fehiatpoieftrepetierecondiSdo-   nilem»propterqoam  curoctiamciim  dttilisobli^ 
jufjebici.  Quis  enim  ert  qui  fc  veirtisnon  dcbi-    gatio  pcrfentcntiam  cUri  cft.naturalistamenquas 
torctn  pol&tdiceie ,  q^iimdc qno ptonnndatum   fuperej(i,potencior  ellcdcbcac,  ad  impcdicndani 
■ftviiiliii  cum  dlpbcfk}  Nam  nec  negari  poteft,dMla   repcCitioocRK^nod  «cpid cotnmendtium  c(i.  Ve. 
^lMobfoIutus  oft,  tutits  fitex  cptionerc  iadic*>    toscnim  dcbitocille  quoqnccil.cdm  de  rctcntio. 
*ftliqnc  9c pccpetua,  & j[aaocabilise(l.vt  neoHine»  «)|tf,(i[^oa9citiirt quioactualitcrrantitm  dcbcc  di- 
Qui^uis  porr6  dofinod  accpriore  tntns  d fjriijlltii  lltlt  &  LqiMitnitty. infr.de fidtiuff.  Er Vk 
Mfl^filbtttatrepectt  U  ^t^ttefmnem  ^n.yir^.Ergo    huiusipfinslcgislpecicficripotcft,  vc  vcau  <!cbf- 
.4^ Uc rcpctere  poieft , qai  abfuloittf  (oiluicae  pco-    tor  £ic«bfoliUns ,  idc6  qfiia  natnrali  tantum  ob/i- 
~ ' "  I  mulco  magis  li  pendente  iadtdo » ex  quo  fci-   gacioiic  tHinscar ,  tton  eciOmc{aili,exqaareqtti 
ficri  potc.at ,  vt«bfi|jndo  <eqaMtnir»^ttod  -  foiftt  j^ciuiiitto  Kcc  illud  quoHi.c  pcobiid 
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potfani.qaoclBanoliMtot  diftinAiombas  &rub-  qaanmnbtaiar^Se  qozapud  nos  5(  aptid  Pan^itin 

diftinAfonibusonent ,  hutuc  lcgii  mterpretatio»  dubiiandt  caarac(l,adfertur  d  rauloiis  vcibijt^ai» 

nein  »  vt  dttticilem  ficiic ,  q Ja  vix  f  :cilior  alia vlla  txqUM  oblig4U»ntfoludt*<UMiiutrtim fit,  iJ  cfl ,  an cx 

ia^oetituioc(l,pr^^erticncdnadi(UDguic  poft  A<-  obUgat>oiiepiin,qo3e  doo nili fubcor.dicicriC  no. 

curii  >ni ,  an iJco  .AilolLitus  fit  vcrui  dcbitor,  qubd  uat^  (ic»  an  cx  condicionaUDOUafitc,curn  i.ondom 

probatuai  n  >t)  f  et it  eum  dcbcte  (<)Ood  in  dubio  cuadicio  exticcrir.  Ccctam  eoiin  cH.ciim  id  quOd 

prs^amend.im  clfc  air,tatn 4)aoque  cum  Jebitor  puic  dcbetur,(Touind(aniisofilbcoildici6ncpro« 

abfolut.iscft  liaiplicitcr )  .m  q.ii.i  lit  probituin,  ni-  mi;titur.ncn  ficti  nouaMV>nem,nec  proinde  puram 

hiicum  dcbere  :  quali  pticte  cjlauao  co  niinus  obligacioncm  pcilini,tiiri  cxillcntc  Jcn-.inniccuii» 

C(j m pctci  e  poffic  condiftio  folutl >  nifi  aouc  ac  d«  ftipalaiionis  condicionc l^ittitsi^.miiil.LfiS»- 

incliorcsdcb.ti  probationcsa:!f.i-antiir :  poftcrio--  ibitm^^.:  inf.Ienaii.it.& tlt  U;^4t.2'.ci  :\  .i  icxtlii-ia  fit 

ze  ver6> cantii.n  rcntenciaiu*  faciat,  <V  ^ro  vcrita-  couJicio inccrtum  cil :             oiai  ptoiuilluta 

te  habenda  fit.Nam  cik>n lex  ponat  vcrum  dcbito»  efle  nottaodi aaioio  fub  co:jdicioiu:  quf  «eia coif» 

Tcm  abf  liituin  oliV,  qni  natuiatitcrfacratoblfgi-  dic.o  ''if,nd  q  )£ omnimodo  cx;itur.',quar  i:ccpro 

tus.  quis  non  vidcc  qoxi\ioni  locutncCTcouliuai  coudicionc  iubeuda  lU.vcinado  dixiinusex/^i^, 

poin: ,  nift  probato  debiti^  Petendaigttoc eota  lia>  ^tm  9.  (.  qui fiib  tntMfnt  t$i.  ut,  Ergo  nec  cer. 

Tus  lc^isratio  cxco  eft ,  vidiximus,quod  rcs  iudi-  vx.w  cli'  pttc.l ,  e-;  qia  c-ufi  lol-jcrit.sr.  cr.  prioic 

caia,  przfcriiminiqu^&concra rcgu^as iaris nacu-  ^puca  lupuiaticoc)  an c.\|'oftcttoie  cuqf.c  cono 

zalis  nihil  commane  habcac  cam  obligacione  &  dicioaali :  Sc  conrequeoter  djcendnin  eil  coodi- 

seqnitatenituraIiinequeaJnaturalc:ni!lam  obii-  6ioni1ocumc:Fcpai:crx  rnuUl.f:  ffiii:^(>.(ufuK^' 

gationcm  tollcodam,  ncq.  ad  tnJuccndam  rcpc*  qoe  ica  vetcics  itli  ^  rudciiccs  parii:n  pfudeii;cr  t»> 

iiaonem ,  qaac  femper  impedicur  quocics  aliqua  tiociiMibaocur ,  ac  pr^  cercii  vtcbantttrarj^menta 

«  fabell oatacalis  obligatio ,  iiue  alia.-xi cludem  obli-  i  fimiU,  vt  puiabant,  ii  di.it rfas  perfooss  ponamttt 

gacionem  ab  initio comicem oliqt^atM  habucritlw  candcR>pecooiampoic,&  fubco.idiv-ioKcpiomi» 

ucnatlam  L^,  f.vh  fi'pr.qutdtfni(i].mT.d.t.queiemm  n<rc,idelt Titium  puidaScmproniam  vct6Aibc&« 

y.ittfr.defimlf.  LH4  kr,iles  1  ->.  di4'    &  d.liafi.  l.dim  dicione  a nimo oouandt.  Inqua  fpccicnemo  dubi« 

iUui  i^.^.heres quMdJutltgAt^uidfrdttr  jiSJfiidqiU^  tat,  n«  PauUisqnidensq  ^in  (luc  Titt  ji.fricScvn- 

d^fO-p^jfbnLttt.                 '  p.onius,  pciidciifc  codicior.c  fciucrir,poiIit  todv 

b  Siim^ffterjfiddici/» Scnfas  elleamquitan*  cit;,c]  iiarcilicc:ocfcituradiiu-c quis  Jebiturusfic 

qiriTi  i^wb.ru.'  o-.«c.itit  ^  loluit ,  ]-cni'c:\'.c  iudicto  aii  Tiuu;..aii  Sj  r  j-ro  iius  Si  cniir-  cxillct  :ond-.cio, 

n  n  pofl*"  repctcrc,  li  vcius  dcoicor  tuic,quia  in  Sen:.pronut(iicbcl]i(,uunXi;iu.f  .iiu  dcricictidebcT 

ornncn  ;iir!'cif  eiieacam,id  cft  fioe  abrolaicum  bit'i'iciuttnonSempromu.*.Scd  pro  nobistkpro 

VoacirieeCf  fiuc  cnn  Icmn.irinon  l\t  rcpcifrurus,  PaulodcciJendiratiocft.quam  i.icm pjiilusinfi-r 

qDCmaaniodain  ,inquic  Paulus  cx  l.iliano,  li  quia  nclcjjisadfciciis  vcrbts,  SidbacdipHiiUijl.liiUtfuUr 

U%froxn(!nu,SmiiMiike*Afi*9ttitritfiatii§iiftatrit.  timamupurjt  &  (tniititiuli  ttmitm  itbitarm  (trtu 

KicuTi  Sc  Ivjc  cafj  aitcrutiii  aai Jc.e ncccfll- fic,  ^/?.Qu;bui\cibi$  cCucll  t,t?c  n::u  .cni  conttilei:- 

'n  vcl  nauis  cx  Alia  veniac veluo  yeoiac  (runc  cntm  ctcutiuin,^  argumcaiii  tlluda  iiniiii  quo  niieban* 

ifta  coctadiifhirialliter  quas  mediu  nuUd  eft^cSte-  tnr.Etfi  enim  veram  eft, qtiod  itll  dtcebanr,qttStKa 

■qucnsetiasn  efl.yt  fi  dc  !-itor  foluericpendcnic-CT,  noi^ncionis  co.liciopcdct.inccitu  tfll- cx  q\n  caufi 

sn  nauis veati^a%0^aiC»  numqoaaipoifitcepe-  iolutio fadaii*, anex obligaiiuiic  pura,in cx coUi. 

tcrc ,  quia  in  omim^mmtnn  qui  poteft  concio-  cionali.  Illud  camcn  ccriu  eft,ab  eo  faftam  clTc  qii 

gere,ofctramcft,  fbrevt  debeaCur,perindcacfipro.  omntmododebiciinis  ipfceft.ficc  r.ouacionis  con- 

rnilTtm  elTetfub  condrc!onc  omnimodo  extitura  diciecxiftecfiucdeiiciec.  Poctb  quff.|u^id  loluir, 

i.quUfifiAmtiikwnt  ti.fufr.tfi fupiBm  ^.§.^ittfa^  qaodinomnemettemarodebituruseft^nomqua 

^  tii.ijjfitii»l  infr.itm«4t.  Etfienimdux  vidcnturhlc  poccftcddtcere, vrad iniiium  huiuslegisdiximnr, 

clH-  c  -indtc.oncs,quarum  vtraqucfcparatim  fum-  Ergo  coudi<5liooi  ioci:s  cile  hoccafo  nooporeft: 

p;apotcitexiftcce,&noncxifteie,cii!ncaa)cn  fint  Lougcquc  alia  fpecicscft,     ilifiimilis  quam  ifla 

incer  fe concradidorix ,  fic  lubcri  dtbeor,acfiffna  pro  umtli habelnnc  C ii.n  enim  dioetiit pcrfor» 

taatil  n  ci^^  rcondido,  duas  h.^bcnsparteS.ffC&in  fant.quarum  vna  pmcpromifrrir,  aUcrafub con- 

iJ^firipiurA  i6.infr.  dt  c$Hdic,  & dtmufir.  Qnanim  dicione  ,ucfc:ri  poicft  quandiu  pcndct  condiciQ 

ijfiiiftiamcumaltciutiarn  cacnirenccini-ftc,  illud  qaifnaexprnmiilorib.dcbicurusficanTiciusqul 

vii-^tiamdicipotcft.quod  itapromiflur.i  clt  fubmn-  putc  pron  iiit,in  Scpronins  qui  nouadinnimo  fub 

. '  jdidone  orooimodo  es  natarapromtflum  intclligi  condtcionc,  i Jcuq.  victlibci  coiu  folucrit  rcpetcrc 

^WI^ebettM^KfVridJfifli^bttf,  f,efiafitbtwiict$»t  pocccit.Patii  cnim  cft  quod  hocqooq.cafiicercaA 

^  f>./r.;/«BJ*<ef.i?e6qucncciblaiumrepetiponc,(jHi4;  fic,  omnimodo  dcbitum  iri  (lue  cr  prima  fiuc  cx 

:  vc  Paaiui  fubiicit,<.vvMMff/if«/imtfrjiirCliccniin  fccandaftipalactonc,iinoncciam  illudceccumiicy 

levendnni  eft,non  vc  vnlgo  «lMrM»)id  eft,  tx  rdlttU'  omnlmodo  debicam  irlab  co  ipfb  qal  foIofcEc  ita 

tra  c*ufa.f»lutionn  irj(f4  '•mfiiifcitur.  Icx  Htc  tota  icitcllit^cnda  cft ,  quod  i^.-i  nobis  iani 

c  ybtmtttmiiuitquodfurfdtbtt.  Hic  quoque  ver-  facisfupc>q.  difputacum&ptobacumeftii&.^.CM- 

ficolas  mai^abinterfrecibos  aeceptaseft.Sfceoim  i1S.aif.9lt.  Itaqoein  leittcandb  Accarfif-&  Barcoll 

exiftimanrp'iftli;'  nnjir,.A/i:ncni ,  .^cc  i;  fiiim,  J,:  ad  hunclocum  commcntariis,non  ciimus  longio» 

BactoIum,vtbcnC'cnrc  iiutlliquos  Paulustefcrc  resficucnccioprofequcndiscaeiccis,qushiccia^ 
-  pociifre  >  fi  qais  id  qnod  pnrd  debec  fob  condiciooe  Aac  Bartolas  de  eftefta  feoceotiaraffi  8c  remm  iv.^ 

nofan  i  aniiiioi  rr»-t)ifcrtt ,  \  pcndcntcnouatiu-  dicacarum.Qui  non  cft  propriotloclliuiustradla- 

ne  foherit,pofte  i  1 1  um  repctcrc ,  quod  tamen  non  cus.  Ncc  nos  Ratioaaiia  foibjanis  ad  fiarcolum» 

itaetfrNamioiOver^dicendameft,noopod4:illft  &diaPndcftas. 
Rpetece ,  vtPaulut  ia  fiocl^ conelodib  Katio 

6i..So^ 
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61.  SciCVOLA  libro  ^uinto  Rcfponforuni. 

TVtores  pupilli  quibufdam  crcdironbus  pacrisex  patrimoniopatcrno  fol- 
uerunt^redpoftcajnonfuflicientibus  bonis,pupillum  abllinucriinttqua-ri- 

tur,an  quod  amplius  crediroribus  pcr  tutores  pupilli  folutumcn:,  vcltotum, 
quod.icccpcrunt,reftitucrcdcbcant^rerpondi,(inihildolo  tutoris  faclnm  cflcr, 
turori  quidem,  vel  pupillo  nondcbcri,  crcditoribus  autcm  aIiisinxd,quod 
amplius  fui  dcbiti  foi  utum  cft ,  tcncri. 

Ad  i  Tutorcs  6r.  feni  bona  pupjlU ,  vt  varnirc  clcbercnt,  folur^  r.iihi 

R  AT.  Dv  B  Rcpctitio  ruUaift  abcoqrifnu  fii pccania,iierum  lUlli.ig  jit  ibiileinS  xuoIi,  jii 

rcccpif,licctalius  folucrit,qii.irn  quidtbuit  l.rtpt-  (  bl.it i  n>ihi  fii.iilibicorc  (^ccjnia,  sn  vcro  cxior- 

tui9  ^^^.fnfT.  Multo  tr.ir. iisab  co  qni  fuum  icccpir,  fcrim  ilbm  tuuito ,  vt  ii  exrorfcrirr.  i  'uito.rcuocc- 

cuiuilic  ipfcfoluic  ,quidcb\iit..\iq!ii  cum  tutoics  t.ir,li  iu;ncxrnfl'iim,no:c.icjrtli;r.  Couclujit «a- 

pupilli  qui  pairi  fuo  fuus  h:rc« cxcitit,foli!erunt  racn  rjullo  1.1^:1  cx his  duobus,  rc.iccir;  cicbctcld 

c-xpatrimonio  patcrno  patctnis  cicditorib.,v^ Sq.  quod  pctccpl,  quia  licti::  tnihi  n5'il.'.c<S!i  (ondl- 

verum  cft,  &cnjdcbi:iilc,qui  folucruiit,&:  cos  ac-  cioncin  nKam  Faccii:  nKhorctr,citn.jU'  ti.iilc  vi- 

ccpilTc  qaibus  folui  dcbuic.  reneiiturcniai  liii  lic-  gilaniibu  fctiptum  (jt  non  Jor:'..ii.'niib  is ,  qisodl 

rcdcs  nim  miiii"is  quim  cxtrancijvt  fat:sf.\ciant  pa-  &  cx  luliano  Vlpianus  fcr.bit  ini  t;uodau(e}n  6.  $. 

tcrni$crcditoribH  ;iec  viUbdabllinendibcncricu  fiur.duKicoi.tif.N\(\c\'iod  ifaialiadift:ndUQadiiibc- 

hibent  a prxcorc,facit coiu  conJicioncna  hic  pat-  t«t ,  an debitam  fibi pccunian)  crcuitor  acccperit» 

temclioic,n.im  ptiufqua  fc  abliiwcant.nnn  c.i  mi-  .'.ntcquan-.  boiia  <!cnuoii$  pollidcrciunr  acrcdito- 

nus  ftatini  hcicdcs  funt  aut  cxtcftamcnto, aut  ab  i:b.aii  vciopoft  bonapoflciTi,  vt  prioircafu  qul 

intcftato/ 1  §ji]utfuni  inpctfflgte i;'fr.fi (]uis onnjf.c^uff.  fuumrcccpit  iion  tiir.cat  rcuocationct:!  cx  illoc- 

ufldiii.  id  cll  piiiiscti.am  qui-n  fcannii/f  neinu  l.tn  diitofia.i  jjtnrio,  qui.i  fbi  vlgi!aucrit,po(lc:iaie 

fuis  II.  dehber.  crpoflbum.l.infuinA  defuii  &  Ugit.  vcro  inportionc  vocandus  lu,  &  cxacquar.d  is  c.v<- 

Poftq^a  .  vcriif.-biiimcriint,  aJhac  vcfumcft,  icils  cicditoribus i  nctjMj  ei  imiicbuit  prTr:pcio 

non  elTe  fii  c  hercJc patrcm ,  qiii  fium  hercJcm  caccris^inqtur.pclibor.apolicfia.c.un  lar.i  par  .0- 

habetquamuis  cabftincntcni i, firni  qujfi  jo.^jii  cJiriocrecfitorumoinnmni  lauaclllti  f«;iJp;.w  u. 

tlfi fuus  ivfr  dtfiitii.UhiTt.  idcoq  rcmancnt  fui  hc  c-  dt  re!}^tiihjr.iuuu:{'rj>'id.  Et  banc  luliaiii  dillinftio- 

dcsobli^aii  ctcditorib.  hctcJitarii? poftablictio-  nem  Pauhii  qu(,t,uc  inlinoari: vidctur  &  proha;c 

nctnpcrindcatqucantca.q  ilijis  uon  patiaiurprx-  in  lftHonexpedi£rttL.^.t.cad.tit.\bifoCici\  imfrijit.U 

lorcos  sgcre  vclconucniiit  qaiaquodad  prxio.c  puj  iliui  arittq.-iuuuMhntrcc  iiliq;;ii  gcirtriCjfcr- 

r<«tincr,tiouhabcnturhctcdum  loco  Lntnjfariu^jt  uandumidcllc  vtlq.  li  bonaildej^cirir.  Scd  liqu!- 

mkdcquir.hertd.lfiftliusii.fitpr.dii»terreg.iritut  f4>.i(nd.  bufdd  crciiiioribus  (olucrit  ,'dc;ndc  bona  vcnic- 

Bi  iis  fcilicctquiraJipforumc^minodum  «/(.liii-  rinr,&qnxraturanrepctitioiic,cxcaijfiidllatucn- 

l^onimod  mj  fp<.ft.^nt,nonquodaci  cartcia  i.i/.*  f4-  dirui  eflc, ne ahctiusauc  ncg!iccini.iaut  cup:di;as 

Wn  ij.^fip^ter  filmm  tnfr  4i  SC.  Tr:kll.l.p:titjftrn't-  ci  r.occjt,  qui  diligcns  fuit.  Qoui  u  vcroquc  ia~ 

lt4si'i.dfteb.4Uth«r.tudicpi>jiti.4li4iii^  dt  priufi^g  cre-  ilantc  tibi  i^iitilicatus  lutot  foLic,  £i:t  priiV cin- 

dit.  trgoquod  crcditoiibus  patcrnis  foluiumclla  dcmpotticncmirihiqusri,  autcommunic.-tiiduai 

tutoribuspupilli,  q>ii  patri l^ius  hcrc$cxcitir,con-  quoJ.icctpiiH,nc.iipc  ii  cx  patctnis  bonisfi  iaum 

«!icicQndi6lioncindcbitinuH>inodo  poctft,  ncq.  fu,r,uod&  .S.xjolainhaclcgcponitjftdfi aliurdc 

pcr  pupir.u  cuius  nomine  folutum  ell,  ncq.  per  tu-  pupillus  folaccft ,  L<  qu.Trscur  an  rc Jdl  ci  djbcac 

tores  qui  folucrunt»miutom:ni"ts  pcr  Lactcro.^  cie-  lit^cnc  ,&  vtrumicrcditorcan  c.x  hcrcdit.->tc,  aliA 

"  licorcs  ,qui  nihi!  f  ilucf  int  -,  ic  tamqn  b.  niillum'  quiftiocft.  InqiiaiJcm  Scauoia  noftctait,  fiaii- 

-ncgotiiim  gcftum  cft,quiquc  hcc:  vcri  crcditorcj  qoid  lit  inbt>ni:  ,  dcduccnduir.  cx  iur' .lit:.!t  lou- 

)Bc  ipi»  r»nt,rjon  polfunt  t.^uicn  facerc,  vt  quod  aiiis  dunvcxcmplo  cius  qui  rcgotia  giftl  ,  fco  h  n;h,!  f.t 

E|e<}uc  vcris  crcditoiibus  fblniom  «ft,  indcbitum  in  boni.<;,  tioncllc  iis  quum  dati  piipiUc,  rcpciriio- 

XJdicipoilit,ciiiTi  irtipu  arc  iilii  potiusdcbciut,  cur  r.cm  .UiUetfuscrcr'i.oi:;aiquafl  indfbitifoluci.Er- 

fnon  faciincdiligcr.tiorcsm  f;;o  pcrfcqucndo ,  ncc  gonon  potcft  vc.-jm  .ft<?,qiTod  in  !..^c  ligegcncra- 

^lnuidcic  debcnt  catteris  quibus  fati.fackum  cft,  liicr ,& iiidiftJndU- S:  caolartffpotitlit ,:.c«{0C|t6- 
quo  i  iibl 
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ivii^ihucrinr.  QuatKloq  iidcm  iuiavi;.  j—  plllo  ncq.tutoriquicquimdcbctf,  fr.d  ctciij-onb. 

•  Lirpta  fii':f  nor-.  nej^rgcncib.  /.  nBtt  eaui:  16.  aliiscu'  cneri  qu:  accrj.it quOu  .^ajpliui  qi  .lcpor- 

V  qiab. caufnntior.Lpupiilui  ij\.fiipr  qtix  ia  fiaud.  twitjci  dcbiti  fui  :ibn.irc  fuiuiil  cft.  Di  c.  PujjiUiis 

j.  voi  i.^ero  Sis:  li-ila r.oftcr  cuiuslixclcxeft, in  qiii  tutorc  autJmre  fc  abftinuit  pacris hcrcditatc 

hat  ii>ia  propoCta  q  xftioiic  anpet  g.atiucatiooc  ctiaiv.  poft  in^mixiioDcin  coilctu^.orc  £u;horcfa- 

lurui um crcdi'o.Cifjhitioi.':m acccpctint.an  nf;,  dam(quoJ  facctcfuoiuic  pbttft,  non  a<iico  {ircr- 

nfipci  gratiiihitioncm  ,  tcuocccac  idqucdfolu-  torc ncc  p^-i. '  v  Ij  in  iiitigrun- rcftitJiior.c 

Xam  cft  a  J  caodc.n  quanti; Jtca.    pcriionemqiia  fulciib.  n.A.l.mrJf.:rUf  ij.  dcjcq.  kred.  l.  p:i>nh.dtAk- 

crtcti  credi  orciatuti  fucil.-.t  ,r  -j  lati;  Si  vctb  ni-  ihir.tuivr.lcxC9u(re(tu.\.\.i.ifr.d,:rttt>.du.\:\  qi-.iciu- 

flccxccrint^cartciiiiittmctciiccrcs ncglexcrint  deiuer  crrauit  BArtolns  »i  Iv-nc  lcgc  &  ado.i.;!»- 

ex3(flio;  c  ."  i:uc:-a  .  csfa6d,.fitdciciijr,vel  ircr-  pultrtb  piitans  icftituti-yic  in  inri-jjiu  iioccaf.i  circ 

ialita:c>  vcllubJui::-  - ttoUi  raob.iibus  vclrcbtu  pup.llo  neccirari.^nO  ^  um  non  nifi  niuio  .-iOTr!>  c 

foliad  iriiiam  pcrduttis , : J  qao<»  acccj  crint  diU-  hcrci  aianca;  l  et'Atnf:6.  $  fi fUimdibon.tiLnt.Li  i.fcd 

gentiorev  creJtco.c:  iruocari  null.->  p.ifto  poftit:  tlfi  fi it.  id  SC.  TtTtjtL  peii:      h.ibcri  d».-l-c:  ,  a.  fi 

quonijtn  alij  crcd.tatcs       r  rgWgtniix  cxj^cn-  ncq.  domitiiu.Mc^.adir.ir.ifaaii  incn^  brnoid  ;  a- 

lum dAmnum fcrrc acbcar.u'^uoa ll ciVn in co cf-  tctnormn  vnqua'.n habuilltt.  N »ni .j'4cir.-<iQ.oda 
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isbonispatmfeimmircere  dLicirar,quiremoto  fi-  creditorib.nondolo  ma!o,ide1,pcrgrati(icati'on€, 

inilic  vlnculo  prohercdc  gcrei«  viJcietur  itum  fed  bonaAdr,  &  aedttorlb.fibt  vtgiutib.qaicquid 

i9HuS6.di*cijuir.ittrtd.  Ita & quodftcic  repudiacio  auccbonaiidcinteabrtctiortapupillo,auci|>(;ui 

inextraneo,facitabllcntioinruoho(cdc,nillqucd  nominc  a  tutorib.  gcl^ucil.iii  omnimocio  fcraarl 
rcpudiari  hcrcditas  quz  femcl  fuit  adit.t,  non  po>'  &  ratu  habcri  dcbci  d  l.(t  idtxftdttnt  !,d.l.pMpillHi 

teill.fuui  ^.Cdertfud.  vildbfiMt.btrtd.  Abliincrcau-  &  l.quotus  j^^J^.f.dtadj.htrtd.  N<hil  ergucrciiikU* 

tcm  potcil  {uus  heres  ctiam  qui fcimmircuitjVt  ribus  quibasbonaiiderolutumcd  .pcraliosauo— 

fnodb  diximus.-  atqui  ii  pjpirius  hic  antc  faftam  cari dcbet :  fcd  rcrpondcndumcil  ,cz!erisonini- 

crcditoribus  folutiontm  lc  abftii.uilfc:,  nuilum  busparibusparcm  quoque  cceditotum  omniiirn 

ias  hjbuifTet  foluendi  creditoribus  hcrc<.{itariisi&  c aufam  cHc  debcrc,  cij  par  &  zqualc  ius  habcant  in 

tranifcrendtincos  doniinij  pccuniarum.aliaruai-  bonts  commuDis  dcbitoris ,  ncq.gratificacioni  tu- 

verecQm  iisfolucarum  ,  quia  ilatimatqucpupillus  torum  lccQ  vllumfupcrcirc^n  omnc$C0|Ucfuciinc 

aliulve  fuus  heresqiiilibct  fc  abllinuit ,  bonifub  diligentcSjiucfibonaiampoircirarueiunr.  Cattc- 

creditoribnsfiunr,caqucfubinde  a  crcdicoribus  riltii  Ti  qua  ncgligcntia  iis  quibus  folutumnihil 

poiHdeit  tandcmqtic  v^iircncccirc  cft.r.eccorum  cft.tmputati  poiIii,Qun  cilc  permitrcndum,vtdili- 

condiciodcm  dcceciotcm  cxinde  faccic  is  qui  fc  geacioribus  quicquam  wocciuv.  l.fimHlitr  ii.fitfr. 

abflinuit,  pntcfl,5c  abflcniio  quanducunqucfafta  dt  tninor.Sc  ita  lc{;cslc^ibus  concordarcpror.ptum 

fctrutialmur  ad  tcmpus  moriis  p.itr is ,  ne  atioqui  cft.ir.quit,/  vnu.C.dt  tn^gic  dolib  it  kgcs  qv^  non  di- 

videatnrf5liusprop.irtetca)poris&riominc,Sf  ef-  ftinguunt  per  alias,  qux  diilindiorcai  adhibcnr, 

fedluhcresftjifrcpairi5,pro.ilia  vcff)  parictcmpo-  intclligar.tur.C^jamquam  ncquclcx  lixcadcotn- 

risnonfaiirc.  Quodin  (ilio  petindcabrurdiimcr-  di(lin(.^cloquitur.  Prin-.umcnim  diftir.guitScz- , 

/iecatqueinextranco,  vtpropartetcir.porishcre»  uoU,  ancxpatrimoniopa:rrno  tuiorcr;  iolucriiir.i 

.failTc&propartcnon  fu'lTcvidcretur,ninmilitis  au ez aliis  piipilliboni$,vr& in  d.l.fi  mn  t\pcditrU'. 

hcrcs  propoiicretur  /.  rniltsiiM  41.  dettftdm.wilit.Et-  §.1.  Dcindc  an  dolomalo  tutorum  aiiq  .id  bflnm 

go  ii  tutorcs  pupilliquibufdara  cx  ctcditonbus  pa-  (it,id  cft  pcr  gratificalioncm,  qux  vix  poicft  clTc  ft- 

tcmls  folidum  rolucriDt.indcquc  fiat,  vt  no  luper-  nedolo,cum  credttorcsomncsttqtic  inft.inr ,  ao  fi-- 

ficvndcaliis  omnibus  xquc  in  folidum  fatisiicri  nc  dolo  malo  &  bonafi.ic ,  quocarjnfc;r(ca  c'>.'i- 

point,confcqucns  oinnino  cfl,vtcompctat  icpctl-  toresquibusfolutumeft  ,  ptrgratilicationcm  tu- 

tio  folutii  lanquam  indcbiii  non  quidcm  pupiilo  torum  lolucndo  nonlini  ,placecin  eosfubfidiaiia 

ipfi  auttutoribas  (non  quii  dcSftorc^ aliquando  dcdolo  .idioncmHati  l.idivi]!»  ^.drftij.fnpr.iitdelu 

faerint.ciVnpoteftasabilcntionistollaiintellcAu  lUa  ccrtc  difttnftio  ncccliauafuic  ,  qaam  tamcn 

immixtionis<r^.l-j!if<lw«j  ^y^.flt.tnfr.dd  SC.Trt—  .ScjruoUnoftcrnonattir.git,  an  bona  aciedicorib. 

M.  fed  quianihil  ipfoiuminccreft ,  i.um  lolucriat  ponclfa  fint,  odcne.-qiila  vbi  puHcna  fiD:  pai  &  x- 

<x  bonis  paternis,in  quibusnihil  amplius  iuris  h.n-  qualis  omniu  caufa  ell ,  quz  diTpar    cictci ior  fir- 

beatpcopterabftenttonem  )  fcd  creditorihus  qui  riaibitrio  pupll!i.autcutufumnonpotcQ  d.l.qutd 

aUoquinmotaicnturin  damco,  fi  nonip/isperca  auttin  6.  f.fLmdumquiin  faud^crtdit.  llluJ  dcniq. 

lepeiitioncti  confuleretiir.  Ncc  qiiod  ncgoiium  obfcfuandumeft',lcgcm  haoc&  fupiadiiStasoiii- 

cum  iis  peftum  nullum  (It  «d  lemfacic.cii.ncxnc-  ncs,  qux  ad  huius  lcj;is  fpccicm  pcrtincnt,ad  cUi- 

cefllicatciucisSccxordinercicci^x  negoriumccr-  roprj^hariosiuniumcrcJifoitv  pcrtincic,  quipa- 

pccitad eos  pcrtinere  ,  quocafu  Don  cll  nnttutr,  vt  rcmc.cditi  caufain  habc.Ti  ti  0  au  hypcithcc^iiios, 

qiindvmi$foiiiitaUu$icpcrat/.«<c  ntuuui  tft    fupr.  quorum  priuilrgia  no  vtillotii  xltin.iru^!t  c\  cau- 

htclit.li  lcilicctex  cuiusalioqu:nia&oiais  qui  in-  fil.prituIegiA^i.detti.Muih9r.indi£ pi>({t4.ieili:\  'x  -ipo- 

dcb:ium  acccpltlocuplctarcruirfic  in  ipin.  C.dtnon  rc  i^.&t>Aff.C.qutpotioT  uipwr.or.  h.:\t.  U\\\\x  qjjjda 

iitrmtr.p(((W.Atquip^aimus,inquics,fc'luiumf.ii(rc  tfimivU.^.fivnocrtdiitTti  C.dtuiT.dtlib, 

61.  Mabcianvs  llbro.  4.  F^dcicommifibrum. 

FldcicommifTum  in  ftipulatione  dedu^tum,  tamcrfi  non  dcbitumfuinct, 
quia  tamcnarcicntcfidcicxplcndaecaufapiomiflumclTet^dcbctur. 

Ad  l.  Fidetcommtffum  6l.  nifcaiur,qux  ohligct  hercdcm  ,vr  cx  tcftamcnto 

R  A  T.iJV  B.  Exicftamenioquod  velabinitio  nullovel  ruptoquicquamprxftct.Namaccrinite- 

nuUtJm  fait,  relcxpoflfaiftorupium^ftipfoiuic,  ftaircntum  valct.nontamealiaquam  ciuiliratio-» 

puta  agnatione  pofthuml  prKtctiti,  neque  fidci-  nc  teneri  hercs  potcft ,  vt  lcgata  8t  fidcicommilTi 

commiirum,nequclegaium  ^nequealiudquicqua  ctiam  dcbita  pr*ftet,lije  clicasidco iliumicrcrl 

dcbcti  potcfl ,  nifi  quz  iji  tcftamcnio  reliita  funt,  quod  vna  eadcmque  cum  dcfundfo  pcrfona  circ 

rcpctita  hiit  ivenicntibusabintcftato  igtntrdhttr  cenfcator,  HoutH.  ^%.dt  i«rfi«r. Siiictoi.:ro  hoc  ii:* 

14. j>.  «X  ttftimtnto  infr.de  fideic.  libert.  ii.  C.ttd.itxet  refcras,  vtttfeiedumccrf^  cft  ad  lcgem  illara  duo- 

fmpturd  i<).infr.qm  ttftdm.ftier.pojf.  Nct  diftinguen-  dccim  tabularum  ,  Fsttifjmiltai  vttfu*  rei  Itgafttt itx 

dacfthac  pattc  njturalis  obii^atio  a  ciuili,  nam  imtfto iverbit  Ugit  iio.dtverb.fi^n.fi,  ivU.C.dthtrtdit. 

cumteftaaicr.torum  ius  non  racionc  jliqn*  Batu*  dttm.  Ergo  h  lideiconiinill,  ;ii,qi.;oQ  jn  teii.am.cn- 

lali  induftamfir,  fedmcfccluilicoDtranatutalcm  to  nullo,  autrupto  inutilitcr  rtlidum  facrar.iii 

potiils  t.-iiionc:D.q!*x  noo pjiitur.vcquis  dc  rebus  ftipulationcm dcdu<fbum  lit,  &  folutu  potcric  con- 

fuis  difponat  in  iJ  tcnipus,  quo  non  crit  dominus,  diciranquainindebitui-n  ,mult6quc  magis  fi  prc- 

(quomodo  difponic  quiiquis  tcftameatuni  facit/.  roiirumduntaxat  faciit,caadicecur  libciatio  coa-' 

l.«rf.ldcoq.icmcrir6  placuit,non  nili  ccrcis  iblcm-  did^iune  incerti  /.  z.         /.j.vbidiximu*  fupr.NtX 

nitacibusadhibicis fic.i  po/fc  cclKimcntum,  vt  lc—  quodab  hcrcdc fcicnte fidetcommilTum  noo  vale- 

jlsvfm &poccftacern  habtfcpoffit )  ficricectcno  rc.&cxplcndxfidcigratia,  ftipulario  intcrpoiita 

poicft, vtobiigatioaliqua  nacuraliscx tcftamenio  &fo)Qtio  fi^/ic,iutis  caufam  mutarcpoceft.fic 

fai.C[8 
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Aea^  iddcmBrDifTan  debitum.c^uod  re  ven«ft  in  fMixnditJ  rtpiU  9  .i^mJiiii^^liiB4ffmJMt$- 

indcbitutr.  DEC.FiHdcommin'»  licctin  teftamen-  JUmaito  jH.rfe  fJeicom  libtrt  It.»qiipdclcndaomnin<> 

cis pc(indeac legata  reUa(|uancur»in cotamenha-  fant,<)uz  Accutlius  Bartoluiiiictra&anc<^«rfL 

beoc  euftm  jie  riiciooCfn  iuris  fcfwratatn,  <]aod  t.fifr,  deobligatroneaataralffprolegatis  Acfidd' 

«juemadtnodnm  ab  iniilo  non  tam  iaris  vinculo  commiflii  cxtciUmcnto  miniis folcmni folucndif 

4Jiqao.quam  iiercdom  pttdorc  ac  ruborc,  fi  lidem  inducenda » ^  in  cot  um  locum  lubftuueoda  ruo^ 

AUerent  conrinebantar « vt  laftiolantis  ftriUt  «m  c^ux  nos  de  Mftamentis  fmperfedlt&aimibfi»» 

rir  <fr^(/«ic.Jberr<^'r.Icancchodiclcglsvimobttn(rnt,  lcmnibus  fc-i.  Inr.us  in  Dt(ad.\pinmr.fftplM»- 

quan)i)iiex  occci&tate  ioris  pnrftcntur ,  nequc  maxitr^in  Er7«r.  7.  Namapert^  Mcctanosloqui* 

tx  mcra tfColiiAlicrcdimi.fidepaideant,quta  fd-  '  tardefiddcommifTo ,  quo4delittaiii oonfit,cun* 

licc:  leg'$  ed  imperarC^non  rogarc  /  It^is  ririui  7.  Aat  autcm  cum  de  Indemd cftdiAlone loquimur, 

fupr.dtligib.  iideicommilIavc<6lunt  eaqux  vcrbis  debitivclindehiti  ratloncm  0.1:013111«;  cfTc  intcU 

prccatiuis 5c obliqais,ooaqaa;dirc£tis  8c impera-  ligendam l.fi^»i6^.infr.  Idcircoaatcm  Mxwanus 

ciuis  relinquontar.vcmpianusdiifinitin  InnttJit.  in  hac  'cge  lot^aiturdeiideuomiiro.quodcsplf- 

^tUg4t.  Porr6  vnaqaxque  rcs  facifcrcdit  adpri».  dx (1 'ci  graria promtlTum  fit  afc'rntc& cr>n'<tcn- 

siia.u /uara  naturami.yJrnw  ij.f  pdSutntptitrttin  tia  tcliti,vt  loquitui  ;i. /.u  C.dcjMr».  qutaiiabco 

]fiM.fifrJtfA  Nec  quod  fldeicotnmiira  iam  indc^  prominum  pcr  illpttlatiooem  auc  (iJatam  ctfeiii 

tc.Tipo  ib.  Augufli  iiiris  vincjlum  aliquod  habcre  qui  putairct  tcflamcntum  valerc.ncc  fidcicommlf* 

coc^icrunt,  iui  corumi>T<minuit ,  vt  hodictninus  fumribiiDiundumcircrcirec,  nonpoflctfauoi  6« 

qudm  olimexfide  ac  rubofc  heredum  pcndcani^  dei-ommiffiefficcfcvteo miiiAtrepctt  fiddcom* 

fcJ  auxit  po;iuj,  vtncch  vclit  hcici  rotutionem  fr.ilTi.r.  p<  iFcr,!-]  ai  t  5.*  'c  rcicnteloquitur  Paulus 

^rum  iec»(arc  }  olli! ,  fi  modoin  teliamentofo-  in  d.Ltummti..^.  .de  inoffic.tt/Um.  vt  mdcbitifi- 

iMHdreltda  fint .-  quo  ca*ti  capinmor  ad  exemplfi  ddcommidi  dcnc^ct  lepctitioneni.Dicts,  nttlluni 

Jcgatorum  ,  priCLitim  poft  I  ininiani  confUtti-  cig  >c(rr  hac  In  c  pnuit<  gj  m  fi  ^ci.  6n»;fli  cUm 

dones  in  /.i.</  >  .CMtmmtu dt Ugjt  Sc J  ii  u> tclia-  gcucralc il  ud  (it,  vr  qtiod  quis  fcicns  indcbitum 

neDCominj!ksfolcmoiveiTupto,autiiriio(adore*  folaircaquoqucmcnte,  vtp'  ftr^  repeteret,nulla 

lit^apropouaiitur.nihil  vetatmctiorcmeorum  ef-  tam^n  repetitionem  haberc  ckbcac  t^nti^ 

fe  hodiccond.cione.n  qu^m  tegatorum,  haAenus  vbidixunus^^r.  NccdcbuitTc  .Vt.<  caoum  veibaiU 

lalteni,vc  quamuisfintindebita ,  quantamadhoc  •  la  *Metet*fltni!it^tigrttia,rii\y^  piiorc  fufficercnc 

MM^  pofilnt,pcrindc(a(yien8epromifC{&fnlut  i  /tifoffrcdcefpundendumcfi.mcxteiiicauiisfo- 

pomot  etplcn-^z  fi  'ci  z'^    •         eiiamnoita  in-  lutionem  indcbitl  fcicritcr  faftam  pro  donationa 

£rmair.anerenc,ncc  vliuiuiisvinLulocomincreo-  hab<rrti.««a»fir)rrr«rr  ^j.rfr  n^^.  Atinfideico- 

Mt.  Elligiiar  hcclcx  reftdn|^daad fidclcomir  n-tnis6aorabtliore  ca  ;f>m  ptarfnmi^  vt  cXpkndai 

fa,ncc  cxtcncfcnda  ad  Icgataqajcnr»nexplcn  sfi  fi  Jci  ^atia  poi  Ci^qi^m  donandianirro,iatptOp 

dcicaufa,red  vclcxraciaiurisneeeflitate.vclnul-  miir'maiKfoIutume(rcvidcatur.if./.5.$j;f«»r<r;«>' 

'  'Jomodopraaantorfilosilla4uifpieias,qttodobti-  rtaiedsnAiM.rrr.  c^rxsr.C^aE  ratio  facit.vc  intet 

«uitanteGratiani  conft^tutioncm,  qnx cittat  in /.  ca  qi.ioq  c  i  cr^oras  i;  tcr  q  las  donatio  noovale- 

mit  dutiiiaii  i6.$.i.C  dt  ttfitm,  Idc6qtic  no»  nifi  di;  ret ,  foUc.io  tamen  tidcicommm  ctiamomnl  iurc 

CddcommilKi  Msnrianus  htc  CtaAat ,  flr  Sc> nola  ln<lebiti,valerr  Hcbeac  jarccxpleiae  fidei d.  $-Jtq^ 

in  /  eum  qni  zx.^  ittvtqutfimntfi  fi^r  de  iiiffic.  teffj^t.  rcg<itm&4j,fmim»^fij.fiuktfimii*Wtud4^ 

.ki^LfinrttMiyLplt.CjUfidtic  l.fiJp^nfusi.ifiquuro  CMfidlk»                       '  '  .^ii  iV-  ^ 

*^^mttii4itittJiit,ik.&tX9rXf*tttini9.&fcqtnp<iitB  ••^^'^ 

Ga  V8  llbro  fingn^ari  decafibas. 

TVTErauus  cadini  rcfcri:vbi  (i  qui^  id,c|uocl  folucrit,  rcpetcrc  non  poflit:<jU4fl 
^  dcbitum  <lcdcrit:ncctamenlibcrctur.  velut(iis,qui,cum  ccrtumhomip 
ncm  dcbcret ,  ftatulibcrum  dcderit.  nam  idco  cum  non  libcrari ,  quod  non  iti 
plenum  Aipulatoris  hoffliiienifececit»iiec  umen  tcpecerc  eum  poiIe>  quM 
^dcbitum  dederit. 

I  ---.^^.  adc6vtnecmcdiotempoteferuu$fui/re  videamri 

<  A4l»Nirtttm9^  Pardiin|acdifist)iaqaifttniMbefamfo!nit.abeo 

Y..  R.\T.pVB.So'tirioqnxnooparitIiberationcm>  q.dlibctumiamfaftum  ,  nifi  qaod  pntcft  condi» 

.f Jblat  parcic  condii^ioncm«&  contta,qu«  noh  pa^  cid  libortatis  dcficere ,  aut  (latulibet  ancc  dicm  vel 

'^lk  condtftioncm»parft  libcrationem,vt  fxplas  iiv  eondldonem  roorl.  Ergo  qui  ftatoliberamrolai^ 

'.'  noc  tra6batudiximusrT//7n0fl/9rrmt6.  ^jfcmnmi  ci^mnonlibcrcur,  potcdk  crn  lirerc  ftacim ,  non 

&  f.fW  $tUfmili<u  &%  fi  dtinH  Itum  it \t.  I.  ufiifr*  cxpeftaco  cucniu  diei  vd  condicionit :  atquc  icd 

ifc  rir.l.fiuiMm«iim      vU.tHf.dt  fiUa.  Atqui  cdm  condodit  AfHcanat  in  f.tdas  quu  3S.  $.  qui  bmU 

laqtsi  hominem  fiuecectam  liocincertam  promi*  Mhi  wfi.  it  fibtt.  quod  tamen  ncgat  hic  CalQs  et 

-  fil,  ftatulibcrumroluit,nonpoieftnafci  Iibcratio,  Neratio ,  qala  hominem  debitum  folucrit.  Sria 

j^w^ttiapromiilor  homincmprnr^ifTum  pcifede  (ti-  qubd  AccurfiUs&  Dartolusrcfpondcnt,  vt  Afr  ca* 

'  «IkalMMdt  non  feccnr ,  vt  &  CaiasMc  ex  Nctatio  num cara  Caio & Neratio condlieot,  loqui  Af(i-< 

Btetar.qni^  1  imirum     itulibcro  implicitus  cft  canumdceoquihomincmingcncrcpromifi  ,Ca- 

4niutlibcrutis/-r/-./«i^r./i<i(  Mx4i/Ma/l4|4r.&qua-  iumvetbdccoquiccrtum  :quod  &  verba  vtriul!^ 

^lpjlp^cndciilf die  vd  condldone  ftacotsB  libcrtailt  que  textiii prarfnpponunt .  &  certi  negarl  non  po« 

^fclBliberintcrim  fit  vctc  fcrnus  l.fittulihtrutn  9./«  tcfl,  qainisqniS'tichumin  fpccie  promifir.ficuni 

prhsr^  4$/UtM.  euenientc  tamcnquandocunque  foluat,quamuis  lUtulibcrum,maeis  foluat  homi-^ 
ji^vdmttdla9afit^«to  nmidmam»  ^u^mfilwiBliKfi^in^coerepfo» 
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ittifi(rcc.Etfi  enlm  koaiinii  ftipiiUuo ficQt  8r  ^crtaiii ciafiitmpcdifet  oe folomt  Sti^ift- fhjpp 
.kom  ocAtionif  compcttdio  finguloi  hoisints coi^   ntun  flipuUtoris  fi«r«t ,  i\ah  qusodiu  eclellolB» 

tjaet,ttPapiniaausaitinl.ifMi«  66.4tmumdtU'  tvaliqaiddecft.  oon  potcft  pcr  folutioncm  cok^ 

j«r.t.<Iificiliusta4ncncft,vtqathoaninciQip^cnC'  tingcreUbccaiiOi  &  eaipfafpccicspetcndacA  Ug^ 

te  pcomifitfolucndoSticbtunibtuIiberattfVideii»  '«um ijJkfibn»  vtpt2u»res<|iiKliDJiiueft  ,al!jbt 
tar  (bluere  dcbitam  hnmlncm»  cum  alium  quem-    obligata,  vc  per  quaH  Scruianam  auocaripoffic  Ifi 

Ltbet  dare  podit>qukra  qui  Sci«.hiim  in  ijpecie  pxo—  -rm  mum  io.L^uirtt ^i.tfiprifuif.ttd.  Perpetua  entm 

flllfit.HieeBlBaiium  qu^m  Siiclkiunaando  Itbe-  iurisrcguialllaeli,libciationem  ez  (olntione  con" 

rari  ounqaam  potcft  ;  fcdtamcn  etiftcn  promiflb  tingcrc,  itadcmum  G  Id  quod  tibi  dtbcam  adte 

oomioaum  Scicho » e6queiUtuiibcroetfcAo»non  pciucnciit,&oihiitibiabfit»nccqui'd  foluium  eft 

ctfe  eondiftionl  locum  phcoit  Fooiponb  mi.fi  eabd  entccpetlpoflit  L  mftrpitnm  6i.enf.l.liifie^ 

mibi  91.^. \,d(  fflut  it/mqut  06ki\iCDoSc  ylpiiao  ia  tiusi^ui.t.dt  vero.fbli^.  Itaquc  dccidcndi  rationcs 
d.lJt4iiiMfrum  6.i^.itfi4tuUk,  Ac  noua&  cobci»-  ad  hanc  lcgcm  oon  altx  adfcrcndc  runi,qu^m  qa^ 
rit  mioae ,  qui  puieniot  (bloio  Sticlio  ^nraif  in  ipfa  lcgc  poiMmnir ,  qditnm  idtera e6  pettincr, 
fiatuliberoi  libcracioncm  contingere,  In  quoifti    vtqujScicbumroluit  naTulibcrum,c;on  hbcrctor, 

iion  aflc^m  i  Caio  aoftto » &  Nccatio»  (cd  ctian  qut»  picnuin  ftipuiatoris  h  >mitjem  non  fecciir, 

«b  Af.ietBO  dificnfenint.  Racioaatcm  qoa  mo^  Altenieftlpcftttivrnon  poHSt  tamca  condiccte^ 
HcnturilUcft  ,  qu^druarr.n  Scichusante  folutio*  quiadcbitumdcdcrit.Etde  hac  qaiiiempofterio* 
nem  fadns  cirec  libcr »  adhuc  umcn  dcbitor  libe-    le  noo  dubicaiut  quio  vcta  fic,  in  ebque  omTice 

nretut,quooiAm.vt  {cdpcH  eftini        ca  fola  tn  confentiant  fi  Aincafium  cnipila  i.  $  qui  htmit. 

obUgttlonc  poflunc  oonfiftere»  qwB pcctir.ia lui  non,  vbicantenloqnirardchomincprumiiro.r^ 

przRarique  poirunt,  tn  quorum  numcro  libertat  infpccic,  fedingenctc,  cuinslongc^lia  r.i!iu  c/l, 

noncft.Sierge  libcrtasfupccacnieosextipguic  ob-  qucroadmodum  diiimus,quianon  przcischtcauc 

ligatloBCm,  cur  flatulibcrtas  fuU  impcdicclii>e-  illc dcbetur,  fed  Jc  pnote  totainter  prudeniesc6>> 

rationciTi  ?  Nam  in  ftatulibero  ficuc  iiuplicitus  clt  tcotio  fuic.  Eflhzclcx  romptacxCaij  libro  linga» 

C*rusl  bcrutis,ica  hcrmoopotcii,  vt  cai^es  libcr-  Uri  de  cafibus  ,in  qao&on  nifiquofdam  cafjs  itnk 

tndifiitttrs impediat  UbetaaOMtt  •  quam  Hbcrtac  euUtcs  craAank  \  communibus  iuiis  rcguiis  ab« 

Ipfaiam  acquidcaplcnoiareparcrct.  Nccfanivl-  fiorrctnes  Jntcr  quod  eircc  hic  pUnc  fi;ig  ilarif/ta. 

^Doquidad  banccMioocm  oio  Nccacio  auc  Afri-  masfi  vctus cflcc ,  qaamquamtutisicguUnon  ad. 

cano mfpon<fcge peiflct  qaiiqaUpcoiiscontnO-  firmat, poflTeaUqDam fohitiooeoi icafieri, vtne<is 

dbauenamPomponium ,    Vlpianum  fcntire  vcl.  libcratior.c  parUr,  ncque  condiftiooem.Scd  ncgac 

kc  £c  ^o  pUoi  com  iftia  tentio » neque  dnbito  patcre  iibecacioncm,  quociet  ptric condt^oncct% 

ottin  hac  in  auzftiottc  loceoonfalci  dillcnicrintt  8e  oontripareieconmMoncm  qaotiet  ptriclibB* 

ideoqae  minus  laboco  ioiisconciliandis ,  qui  vi>  ratioocm :  quomodo  Accurfius  &  Bartolusratio-^ 

deonihilaUud  inccrpretBtnoftcosinbancrcmad-  cioaatur.  Ncqaetamen  cafum  vllam  vidcrc  po£i  . 

Iric po(rc,qa^  n  dicantin  bac lcge Iblnmin cf-  fnm tn qoo  id  accidat,vc  cx  folutione  aliqua nequi 

IbSllckft  abeocnint  ^fto ttatuUbcr  ilU  c&du»  Uberationarcatur,  neq  ie  condidio  H  hunc  cic»»' 

#uerit,  aac  poft  motam  ab  eo  conuadam :  quod  pias  qui  ob  eam  caufam  &  Ncratio  &Caio  fmgu- 

vtraroque  pUnd  coinaientitsaffl,  dc nugatotiiun  larit  vifoteft, &  quem  tamcn  ncc Oiaiienus  acc 

cft.Scrip£laatla  iikt.CMtfff.Mp.7.  Ncgaodam%i*  f  onpoBiDi  riec  Vlpiioos  cxclpicndum  pataa^ 

cor  cft  qaod  Caiasex  Ncratio  blc  fuppoait  eum  runt ,  ncc  nos  quoque  cxcipiendum  arhitramor, 

qui  Scicnum  debec  %  fi ftacuUbccum  feiuB t,  non  U-  c^m  ibluto  Scicho  flatuUbeco  acquicatur  folucoci 

fc^^ciomili  jMtfjpBm  ftijpolacocis  homincm  noa  libcnilo,ndlcndtmtts. 
Ib^Mj^^^wwtoboot  cOec  fi  atu,  qua»  li. 

<4.  Trypmoninvs  Ubro  7.  Difpatatlonum. 

Slquod  dominusfcruo  dcbuit,nianUrtiifrofoIuit,quauis  cxiftiraarctei/calp? 
qua  tencri a(3ionc,tame  repcterc  non  potcrit:quia  naturaledebituagnouir. 
vt  cnun libcrtas naturaliiure c6tinetur,&  dominatio  ex  gentiu lurc  iiurodudi 
eft:iudebici ,  velnondebitirauoin  condictione  naturairtcrintclligendaeft. 

Ad  L  Si         Jfimun/f  64.  omncihomiDcsei  ifJcc6d4,cioais,ideftUbcri  /.4«'^ 

R.  A T.»T  B  .Scr uus  q u ad  1  u  fcruus  ell:,pro  nutlo  &  ^  fupr.dt  tnfttt  &  iur.  vbi  disimas,  iu 9c  debiii  vtH 

ixabetor  ncc  piii^slnclpU  perroni  auc  ftaiii  babere  indcb.ti  ratio  i<\  t  odidlionc  naturali.cr  iniclliggiia, 

quafaeTicnunumifras/.).$.vir.^/.4./iip/J«<<9.  mi-  cft.quomodo  Trjr^honitius  clegicec  hic  fcribicid 

IMr.VndecftqaodpetmanumiiKloneieruidiciScur  eftcudeeondiftioneindelriHdtfpacainat.nOiaaC 

Coftituldujrpfrfon^.vna  dominialiafcrui  l.fiPi-  infpiccrcdcbcmu$,an  iarcgcium  vcl  cimli.quaT» 

lojttf.dt  eftJ^4i.Ui  quod^iecu^  maoumiUus  vtriiiure naturali  dcbeatnrtquod enim  dicirousa& 

fterii  redigatar  ia  leraiittcC»noaat liomo  ^dctoc  diftiofaiiiac ptrtciof nannlc I  larc  ecntiii  l.aMe 

clTef./rrMt/  i7.()rfr  ds4iiiii.ft|4r.Ergoqooddomious  «m^/iti  84./  y  niituTddtbtt  dtngid.iUT.lfintn  fertizS^  . 

leraodcbaic,fi  raanamiftbfitlaecittfiuepataas  U  fMtnusfufr.hHtitd^ttttkimBM^t^sySmttwr^ 

oHqaaciaAlonetenccifiacnalli.dicf Jffeft Dolle  /triii/r.ii^/fUr.infisjictiodt fcriK^qac  bce gco^ 

rc^  ctcrc  tSqua  quialij  'oIii:rit,qua cui dcDuit.  tiu  tK)o miottt qua  nacotaU io  pecfonacii  numcctf^ 

coiffl  Cuficit  ad  impcdi£da  codi^iooi  indebi*  c6pacaaciir ^iic  eoim  petlboiaiiqaioportet  iar» 
d,qaoddebicocfitineqniiblait«nifierediforctiA  v  gftiil,Arqiu^debe8tAccaidcbecltttad.indacedana 

ille  (icoai  accipit  irtpttitit  ^A-fupr.  Df  c.Quemad-  obligatioMN  iucisgttifi ,  VCprids  perfonainucniidn 

tnodu  iiberta$naturaliiurcc5rinetuc  &  domina-  iir,q>ia  deiurcquxrioport^t  iquidarefeTiti^.infiri 

I^CTitticgctifi inttgdufta cft,cii 04tutaUtcc  cficc  t^flfi^fiui^V^^^^ g^^i»"* " H^o domioattonct 

iiitcoj. 
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dcaiur  in  Lquitnmt  ^i.  (UrtgMlii  uariSf  ad  diffe-  ncmfoluti,  Ergo  fi  qnod  dominus  ffruo  dcbuir, 

mituim  fcilioet  ifirii  nn\uralts » vt  eadrm  lexnpli-  inanttniflb  fi>luerit,  non  potcft  rcpcterc ,  quia  na- 

Ctti  non  aufcm  iuris  gcnuum,  quod  hac  paric  ab-  lurale  dcbicum  .ngnouit  t  nuealiqaa  adtone  Hue 

horretomni  io  ai  irenamrali ,  & ciuilipropias  co-  nulla  tcneri fecrcdtdcric,  ncc  onoJ  p»r  n  anumif- 

hjcretjtJnqna"'  ^ qflonihy  aui  paruitl diltet  quo-  /tonrm  (cruus  fiat  noua  peilotia ,  vt  diximus  ,  ad 

tiet  Romani  co  i  u  re  vtuntur  qao  ccterz  genies  o-  lem  facit.  Id  enim  fit  inre  gcntium  &  doilt ,  noRt 

mnc$viumur,duiine  propria  ratione  aliqua  ciui-  nat-irnlf  ,  quo  tnrp-dbo  idem  ccrt^  homo  manec 

li ,  fedcaquilitiota  cxiurcgcntium  ,  quod  hic  qiu  amca  ,cadcni  igitur  naturalis  quoqu  obliga* 

contingic.  Sicque  accipi  etiam  debet  quod  fx-  tio  quic  antra  fuit ,  natura  enim  nefcit  Sftioac* 

piusdocu  mus  ,  ius  naiuralc  non  Hillsnguiaiure  vIUs  ^&naruraliicr  quid  nrticiim  dicimus  vcrita- 

gcntium  ,  nili  racionc  matcciz,  quod  lus  naiuralc  icm  fiadi  talamdcnotainu$<<i<S  ljmjer»m  4}.$.^ 

^rfemr  dv»  eas  tantum  res .  quas  homtnes  non  tm  infr,  U  stmnfemfidnm  SUsmtmim.  Ex  qao  fiy 

fbli  ficiunt,  fcd  quihominibus  communrs  funt  vtobl  gtt  oncs  njrunlcs  non  ollantur  capinsdi- 

coin  bittcis  animatK  bu$  ,  lus  vcro  gfnftum  cir-  minutione  ,  quiaex  bono  &arvjao  Jccx  uatura  t-»'- 

ca  eas  quae  foH»  homintbw  conticBinni  f.  t.  (.  iiK  pfa  profici<cnntnr<. utM^ttmu  8  fufrMt^^u.mim 

ndtur4U\hi(-\'\'\mus  fuprkdetnftitut.&iur.  Idenim  mt.  Proindecilmnaturalis  obligatio  femelacqui-- 

Yetnmcft  in  us  tcbus ,  in  quibus  omnium  homi-  fiu  icnioleqaatiii  manumiirum ,  confequeas  om« 

nam  eadcm  ratio  8c  con>1tcto  eft.  Seraomm  aa-  nino  eft ,  vt  efl^us  quoque  naturalis  obligario- 

iem&  Iibrrorum  homii.uin  |Moiftis  di.<par  cdiute  nts  caufamfuam  fequatur:5cpoftmanainifiionein- 

gf'ntiuni\eJtquodominationes,captiuitatea  &fet-  durct  ad  impcdiendam  foluti  rcpetiiionem  :  ncc 

uituiesiiaintrodii&efiinc»Ttiitie|(entiampeiin-  ad  rem  pcrtinecquod  vuigd  iadlari  folet,  (craum 

deactiue  ciuili,Ttnonmaior  fcri  teruorum  quim  qnicquid  acquirit^ion  iibi  aoqniierc^led  doaunot 

pccud-^m,  Scquadnipedumratio  habeatur/.  i./i-  ita  vt  in  cius  prrf  ina  nc  quidcm  momento  rcm- 

fridd  Ui.  A<iml,  Nequc  neceflc  eft ,  vt  cum  Bar-  pons  conliftat  acquilitio  l.pUat  y^.diMquir.  btrtd, 

lolo  c^reti^ue  inter.ifrttbns  diftiogaamus  du-  ncc  poOc  feruum  contrabendo  cora  domhio 

plcx'usg<-ntiumpnmruum  ,vt  voc.im,&  fccun-  biacquircrcquodipfidominoacqaircret.riciim  a- 

dacium  :  quain  diilimltioncin  nos  abundc  rcfata-  lio  contrahetct  l.fti&fifiHd  i^.f./iferiit  verf  &.  »*? 

tuttms»ddt8.l^.^.&f.dtwftitut.&iur.  &in  nodra  guUriterfupr.dttfvfnitlX  lAerbm» iiS. inprimi^SlPnh 

lunTpiuJciitix  P^pinianei  fcicnt-a.  Arijuin  obli-  dtverb.ebligJt.  Id  cnim  ad  ciuilcs  tantum  obligatio*' 

gatiu  nacuralisnon  nill  ex  iuie  natura'i  zfbma-  ncs&: acqutiitiones }  crcinct ,  non  ldt\»KlttUttfll^\ 

(ut  ,  foloque naroralis  cqnitatis  vinculo  ruftine-  ioaaamidlftMtr kfrMtt  fi^Kfr.  ^ 
rotdUI.  $.  JMfir«ttr ,  cataa  capaoet  fanc  fcini  neu 

tffPAYLTS  Iibcol7.ad  Plaucium. 

IN  fumma,  vc  gen6raiiterderepetitione  trademus ,  fciendum  eft  dariaut  ob 
cran(a£tionem,autob  caufam,aut propter  conciicionem^autobremsaucin* 
debituro,in'quibus  onmibus  qmeijtur  derepetitione. 

lita  duntaxat  ,an  dc  ca  ctiam  qu*  fufUra  :  &  fi  cfe 

'  AdLlMfinMUf^»  prxtetita,an  dc  ca  tantiiim  qncnon  lit  obligaroria, 

dequa(blaag;tur  in  did  Idjmtu  ,  vtibi  explicaui- 

Rat.  DVB.  Nbncft  diftingncndum pcrpluta  mu$,andcil  actiamqux  hcob!i§.uorii,qualiscft 

neinbra,  qurdpoccftdiftinguiperpauaon.  Ac-  cauft  craniaAionis , & ca qux partc condidionem 

qui  poccrat  lufficcrcdiflinftio  illa  quar  poniturin  im-lcbiti  :  .icconrnod.uior  igiuir ,  S:cIatior  diftin- 

Usnm^t-fuprihottit.  ciaxduo\y\iS  ranium  mem-  <aioeft,quzmhaclcgcponitur,cumgcocraiiterdo 

biiscoiicinecar:autenimdamusob  caufam  autob  rcpenciofiectadatar,Tcqnoddacar,velobcran£i- 

rcm  vtibi  lureconfulnis  fciibit,in  quibusduobus  6lii)ncmdctur,vtin  l.eltga^iteri^.  ftiprdboc  tit.  vel 

ncmo  non  vidctconttncri  ctiamidquod  ob  tranf-  ob  caufam  fdlicet  prxcciitam  ncc  obligatotianis 

afttonem darar, &  quod  tanquamdebitnm,  ciim  vcl  proptcrcondtdonem  tmplendam , vt fttlLit ni 

fit  indcbitum.  btredttat  ^^.fupr.mt  ob  rcm  (cilicct  futuiam,vt  in  d. 

DEC.Diftind^ioqucpluramembracontineteo  /.iiiJ0w,aut  indcbitumquaii  dcbitum.  In  quibu» 

cUtius  8c  diftindins  tem  explicat ,  (cmper  enim  omnibus  fpcciebus  quzrirut  dc  repecicione ,  neo 

qoc  geneialius  diainrur ,  alujuid  obf..un  conti-  tamenidem  cefpoiid<.tHr,vt  exiisqux  iohaclegiK 

henttvtinptopofito.cumdicimusquicquiddatur,  feqnunnir  apparcbit.  Similc  quid  Accarfias  no- 

vel ob  cadam  vel  ob  [emdati*  inctbfcuto  relin-  ftcr  adfcrt  cx  j».  Mu  lnfitiMt.  qubm mtdit  ttftam.  tnn 

.  ^iiiaMs,8ndeeaca«latntelligainas,quBfitpcKte..  fmnm,  . 

'  I  ^£tquidcmquodtran{a^onisnominedatur,iic^tresnu11amediafue<^ 
rir,non  repetitarjiamfilisfiiit,hoc  iprum,quodalitedirceditur,cau&videtii^ 
cfle  fm  autem  euideu  calmnia  dccegitui  ^>  dc  tian^idio  imperfe^  dk » repe,^ 
^odabitur.  - 
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minoris  artatis  f;iuor  inccrcadac  (jui  fcniper  mcK» 

'jldL  1  Fta  Aem.  tar  reftitutionem  in  integrum ,  qaooes  mkkit  et»' 
Amy^l-Et e^Utaem»  ^^^^^  dimidiam  Ixfus  probatur  tot.  tttul.  Cod.ji 

aimf.  trdnf4iiJ.fi  fup€rJlitt^.Ccitdedolt.  Neque  ve« 

Er  qulUm  fMMl  trti^Mmk  miriiH  iMr.  Rat.  t6  fietipoteft ,  Tccetta  fic  lcfionis  probatio .  qa*r 

♦V».  Quod  ttanfaibionis  nominc  dariTrjfi  res  nul-  lem  eflc  oporreret  ad  tranfadtionem  rcfcinacn- 

]amediaTuctit,ideft,vcbcncAccutliu5cxplicar,  dtmjCUT)  ncicaipoffir,  auitexicufiadici)  fiita- 

finiliilficqQO(ltbeoqttidjc»debcatar,omnino  metar.fitnnfiftwnnon  fiuflec t  fM^  iMcrair^u 

fodebitumvtdetnr,tanquam  quod  ncquc  ob  ren-i,  infra  dtptcul.Lfeflhutnm  6.  S.  t.fHpri d$  int^.  ttJUm^ 

Jicqae  ob  caufam  darom  videri  poflic ,  tametli  An  non  cnim  fieti  potetat ,  vt  aoi  fc  per  tran£M 

lis  aliqna  fubdr  aat  merus  litii ,  nec  enim  In  ficic  ftionem  lcfnm  eonqueiicnt,  mnlto  gtaniotem  ia- 

debitum,(ed  duntaxatdubiamaniddcqooliscft  duram  exiniqua  forraflls  &  iuario&iudicisien- 

dcbcatur/.p/r.  c«d.quib«dlihtrt.prKUm.  lun Iktt l.  4.  tentiapaflurascflec  ?  l.fiperimfmdeHtUm^i.  ittmO* 

i.i.fupr.de Mtun.iudu.  mut,t4uf.f*&.  £rgo  rcpeti  om-  L).i,t-aifir.dep^nor.l.ftru«6$.f.ciimPr£tor4d  St/m^ 

qimodo  potcft  condi^one  indebiti.  Oic  Mate-  ufiuifiAm  TrebfUtMnum.  Ratio  igicut  dubij  tmmi 

lia  ttan(.->c>i  >nis  non  icrfatur  circarem  dcbiiam,  tuscuipcr  tranfa^ftionem  obuiam  iuimeft  ,  no* 

icdcaotu^ncncarcm  dubiin),inquomaximcdif-  paiitur  ,\tex  caufa  Jxiionis  qujc  certa cflc  dcbo* 

6atrifa£Ho  i  pado ,  quanmis  &  iplanihilninpa-  ret ,  &  quidem  infpedoptscisd  tempoiv  eoncn^ 

0.um  fitjtum  (Ijpuhtio  non  intcrucnit  /.  t.fufr.de  6tusLt.t.fivclunt4te'^.Cod.dtrtfcmd.  rerjdit.trdnf^fHt 

Vtdafttk.  Atquitem  dubiamiis  fAcit  eti^im  miufta  refi$tuUtitrLi.CtdJtp4&.Lfip4aerptull4ii,CHLdt  mf- 

ade6quemctiisUcis,qiiodmagiseft.  HocipTom  fit.tefiem.LpmiU.Cti,iifHM.  QymnecBmdm 

igitur  (juod  a  licc  difccditur ,  autfaltem  ametu  li-  qui  primus  opinioncm  hanc  cnncoperc  damiMto  | 

tts  fufliciens  cauia  ccanikdlionis  eft  ad impedien-  um  rcjpublica:  inacxit,  vt  cxcm^>lo  conttaduuoi 

damfi>ltuiqaa6indebicirepecicioiieml.s.ClN(.i»-  boocndei  craniaAtones  quoqne  cx  caoia  enor- 

imiHMufdS.  Vetecunda  cnim  cogitado  eius  cft  mis ,  vc  vocant,!  efionis,  rel&lhdipoffincbenefici» 

qui  litcs  cxecratur  ,qtuque  tantih.<buir  caccrcli-  d.L'..Cod  dtref(tnd.pendit.tcmpeT9tetmaeD{ibitiom 

u,  vclctiptumeft  indiS.Ug. tfUMrt. pMtgtdpho pTiino  potuit  quin  fcntentiam  (uamqaafidariorem  haa 

dk  tdmm.  iaik.  IHIU,  tm^,  jf-tS'    lUod  lane  om-  vcluti  inccrpietationc!eniret,Tcfciliattn  tranfa- 

nino  tpq  initur  ,  vt  ex,  caufa  ttanfa6tionis  ali-  dioneaiitcrxllimandafirenormisiIIaIxfio,quin* 

qu  d  dccur  vci  promitcatur.vd  rcrineatur.  Tranf-  in cxterisconcraAibus  .fubduSt  lcilicct ,  vi  ipfe io- 

aftio enim nullo  dato  vel  promiflb  vel  recenco  iie-  quitur  dubitlitktmHtu.  Qiiod  tamen  quomodo atW' 

ri  non  po-cft /.«riin/ii^ifl  i,6.  C»d.  dt  trtnftS.  Scd  pcrteftcsautpcrii;diccmiprum,quiael«fioncco- 

hoc  dicimus  non  tequiii ,  vc  quod  cx  cr::nrai^io-  gniturus  eft, tieri  poifit ,  nemo  vnqaam  diceie  ant 

ne  datur  vd  promictitttr  vel  letinetar  ez  alia  an-  dininare  potuit ,  vt  non  immerito  Baldtu  cont» 

teriorc  caufi  dcbcAtur  ,  ncque  vr  viciflim  ab  ad-  Bartolum  difputans,h.inc  ttuffam  cifc  dixcrit.  D« 

nctfatio  quicquam  eo  nomineprxftccur.  Satis  e-  aao  vidcnda  eriam  iiinc  quz  nos  plucibus  in  hann 

nim  pncftitjfle  intelligitor  qai  eo  velati  ptaemio  Kntencicm  proBaldo  contra  Banolum  cx  profeC» 

inuicacus  ,  quodci  dacumvelpromifrum ,  vclab  fo  difputauimus  in  Chilttdtde  trr*r.prdgm4t.  Hinc 

ipfo  tecenttun  eft,  aiice  difvcflic ,  auc  ab  eoiuce  vet6  inteiligimus  qoam  malc  nonnuUi  vetba  illx- 

qiiod  habebac,mouendc  quandoque  litis.  Ni-  Pauliinhocf  BtkreimilUimMafiurit&c  incetpre- 

biiqne  eft quod  tam  fimotabiles  faciat  tranfaAio-  tenturacn  /criptum  cflct  lithiAiiidUfiAfk.  Lucflk- 

nes ,  quilm  quod  pcr  eas  a  hrc  difceditur.  Ciim-  enim  ahquam  fubeile  fempcr  oportet  auc  faltem 

que  omnino  dux  vix  fint  pcr  quas  iicibus  fi<>is  metuhilicis  vctranfadioiurcfacla  vidcripoflici.L 

l|Bponi  pocill  ,  iranLclio  &  rcs  ludicaca ,  nemo  uCdttrtnftll.  EtideobendPaolusftacimfubiick 

non  vidct  quim  ir.aioi  in  co  (it  tr.in  aclionum  v-  ntm  fi  /uyif/f  quibus  vcrbis  non  murar  c.ifum ,  Ced 

tiLufi, pcE  quas  &  fumpubus  &  vcxaciunibus  iu-  eundctn ipijm pruicquicur,inquopoiiuitiemnui« 

dicioiumparcittu(.MHisrj^w  6.y«ipri)4r«iasr/.i /«•  lam  mediam  fiiifle.  •  ^ 

pridtintffii.ttfitm.Li.Cod.dt  AiminifiT  tutoT.  Vndccft        a    Sin  tutem  tutdens  c^lumnit  ii^|tar«  Rat. 

Juodfoicmus  dicere  nuUum  fore  licium  fiocm  ii  nvi*  Eciam  lis  quz  per  euidencen  <^lwmn^nr^ 

ttan^Aionlbns  bona  fide  interpofitio  &  li  re-  inftiraintr ,  metnenda  eft ,  nec  virapetandiUbil* 

Eusiudicatisiiv.p  i  t  l'.  :V,  >!  tur /.^-<rr«  10.  Cci/.  (f«  lc  q  i  niccii  cjlumniofx  litis  tranfigir  ,  tand- 

p4nf43,Li.Ced.deretudK.m»it.Li-tnfi4ttdtmi&Jitu.  quesftim«c  lite  carere  :  Eigo  &  hoc  cafiirranP* 

Ideoque  caiiias  vtl  lices  ctaofitAione  finitas  telcri-  adio  valere  debec ,  perinde  acque  ciim  lis  iniufta 

j|co  imperiali  rcfliifciuti  non  opoirerc  /.  euufdi  16.  eft.  Qjid  enim  cantopcrc  intcr  calumniofam  & 

04i  d(  tTanfdS.  Qj39^  ^go  ficinteUigo,  etiamfi  iniuiUm  liccm  incereft  ?  Proinde  quod  cx  eiuf» 

erxrcxtj^  laeiioriisTmmodicx  ad  telctndendam  rao  Htranfi&ionis  caufa  folutum  eft ,  tepcti  noa 

tranladionera  obtcndatur,  cxJ.lM(imyS.i.fltim.  pofic  dicciidum  eft, 

if.fr}  4d  Stnatu  fion  fultum  TrtbtBunum,  yhinTC  cicim         Dr.c.  Calumnia  ciim  fit  falfitas  &  meoda- 

lupra  qiiadiupluin  Ulu^  fucratjfuccurritur  fi  t!  .inf-  cium ,  nihil  eft.  Ergo  mateiiara  ptzbcre  non  po- 

a^um proponacur.  Scmpcr  cniraverumeft,cum  teft  inflae  tcanfiidionis  ,  quomodk»  poceft  v«i» 

qiii  rr.-nlf  !.;'t  tanti  hjbuillc  litc  c.iicrc.  Qi_iod  fiif-  lis  quamquara  iniufta.  Non  cniin  co  minus  veo 

£oc  ad  impcdiendam  crantadionis  rcfal^onem,  lis  eft,  qu6d  Ctt  iniuiU  :  caluintiioia  autcm  vett 

licec  renera  non'tanam  habueric  cau&m  dmen-  non  eft >  fed  per  calamniMt  eftlAa    dicis  canfii» 

dr  litis  Non  cnim  pxxfa  ihcndum  ci  futr  ad  qucm  vc  prudences  loquuncur  ,  vt  fubellc  aliqua  lis  vi- 

vfque  niodum  iniufiam  Itccm  cimctc  dcbercc  L  4.  dcacur » OIUE  re  vcra  nuUa  fubeft.  Hoc  igicac  cafil 
h  fin  tufi  4i  Seiimfttufnltmm  TrddUdimm  Lfimtt-^r,  quafi  noiU' fiibiiftcnli  nMetia  cranfi^fionis ,  di* 

fUmia9  2X.in  fiMi^Jiliiiif^  cend^eftiimpc^feft«tte(letEanl^^ 
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qBdtqrttif^akauB^iii^  fimt.fcd  aridi  iuris.  CHimiithii^iilm  eohttiQuS 

&fornu.  Si  C|Ui<icrgo  cx  ciiifmotli  rrafadionc  fo-  geoerebona  fidcj  dcfidcrctur,  quatcnus  non  rnm 

iatam  ^rcpeupotcric,(iuaii  proifus  uidebuuni  ic  mff^tnaa  iigaiiicat,qudm  oppooicur  doio  miioU 

CKiralbmn6Aibiieibltttom.Vndenollrim  mm4Um4.CJkMg4i^tam.¥x^m  dtdmt», 

antranfadlto  cuidolus  caofamdcdit  ipfo iurc  nul-  Tranf^dioncs  dolo  malo.aut  vi  vd  metu  intcrpo- 

la  iit,vt  dc  boat  £dci  cotradibuuiici  ibkii.<^  tk'  Hvujvuas  habcti  non  dcbere,  noo  id  ligiiificaiiius 

gnutr  j.fiifr,  Oridk  «nTcrA  per  doti  esocmionem  tpfiijutt  nnllas  eile ,  iine  dolosii»  cauiam  drdcrica  ' 

a«t repUcaiioncm  elidcnda  fit  viin  Lfimfnttxtu  liucin  cas  incidcric,icdiniirmari  ca«oppofita  doli 

in^ntrmtmm  i^.CtiMtrsnfaS,  Et  ali; «jniaemdi-  maU  vcl  cxcepuone  vel  replicatione  diQ.  L  fuh pr*. 

flinguont  an  exparteadoris  ,an  ex  psneceidohtt  ii3mi.Dummod6  veta«liqua  lisprzccflcrit  Uue  10** 

?&innencrit.Ali)  Tct6  alitcr.vtbcumhuncconct-  iUfiue  iainllaAutinifattnetaa  eciam  impcobxU« 

iient  cum  d.  l.  fuh ^r^rfxm  Barroltis  ver6  ideo  ncgat  tis,at  non  fi  quis  pcr  cuidcncem  calumni;im  Uietn 

doU  cxccptioacni  in  propoilta  fpecie  compeccre»  moucru,autminatu$  fit.vt  ab  i:<uujo  iniufia  extot' 

quia  rcpettao  ioioti  loatm  habcrc  non  poilcc  ei  qneif CttnnlaAionctn ,  vc  in  /pecie  huius verfic.  ia 

quifoluifrct,fUCUSodio(a  exccpiionc  doli,  Ex  Lqui  qiia  nec  f^ti^lljoni  locus  f.in:  iclt ,  an  tran  nt^^io  fic 

«xttfiutum  40.fiiprjt»f  m.Patum  fubuliter.nara  do.  iplu  lutc  nuiia,qux  dcicdu  matctjz  ncc  fuiko  ipfo 

besoBpcio cikm  noicucaU  Kquitate  nicator , fiuuKa*  vUa  eft,vc  cxpUcai^us.  Nec iUa raciiu Bactoli di* 

biliscerti  eft,nonodiofa,idcoqucfiqiiis  eaturus  ftincflio  admitci  porcft  an  tiaiifKrtio  intcrpofita  Rt 

iAiiMeoccepctercpoteft,vcdiximusad^J^iiisxM-  doiomalo  fupcr  coiuradtu  bonx  iidci,an  iupec 

f^^^matmBUfmftiAm^f.f                        Ov*  ceBtiadufttiAi  >uns,vc  priore  cafn  non  eciam  pc»- 

indenon  agitut  hic  dccolo  qui  in  ipfa  tranfadlio-  ftrriore  ttanfa<5tni  in  nuUaiVt  qiicniaJnuidum  in- 

oe  intetucneriCtiKC  qui  (tanlactioni  cauiam  (^ede-  quit  contca^us  bua« ijflf  i  nujius t ft  cum  doliu  ei 

'*'  tit,fcdpeTqucm6diimfit,vccnlonmioiaU«infti-  caufamiledic.itaenanAdbftrihtsfeu  coimdhnte- 

tuctctur.cjuxiniuftxtranfadlioni  c  iufam  iufia  prx-  folutus  adhibitiu  fupcrco  cuntia^ludolo  ca  ifam 

herec.Deniqitianfa^lio  non  cftcoDCtadusjfinulla  eidaatc  iicnuilus^irg  /  laicAt  C«d  de  minttgr.rejiitut, 

ilipubrioinierpoAtafic,(ednadampadam,cxquo  >«tiMr.  Ciimenimotnnistraniadioinducat  nuua- 

eiun  nullanafcatuca£bo,fei  cinium  cxcrptio.ncc  uunem  flrprioris  ob'igaiii)iiis,inaxime  (i  fiatpec 

proindc  doH  cxccptio  locum  lubf  re  lu  c  cafu  no-  ft>pulatiuncm  Aquiltanam/  y4<7M>/(4//4  ftq.fupr» 

tciVcdtanium  icpl.cauo,  quoticsci  quitianfcv  it  D»  tr4ufi&»  |>^bff  iJla  Dcopiiam  luani  naturam  a 

fiiklftliipeteftpofttianfil&ionem  adio .  pcr  nullam  prioris  con«iflilM|^ii|^^      fiue  boose  fidei 

ftipulatiancm  nec  Jcccptilarioncm  eli^^a  d.l  f.l/prx-  iiuc  ftridiiuiis.naiuta  ».iffe  cnrcm  I^cniquc  quod 

r«l«.Supulaiione  veiointcrpolita  lam  traniat^io-  ob  nanraClionemctiamdoio  aiofadUmfolucuia 

flttConcxattnsnoBirftfed  ftipnladoois  ttanfa€Uo-  eft,vclprima  jdione  fi  peretopa  non  fii  cepcdtnr^ 

Qcmpro  caufa  habcn:is/.tiim<ni«  ^.iuttH.^.rll  legti  vcladionc  Dc  duiod.t.fubprttextu  &  l.tnuut  4  eod, 

fnctA-tnft.Dt  MMiif/iiipuUf  ooem  vero  contradum  m.ied  condidionc  mdcbici.nunquamxxcra cafum  ^ 

Jdlrftcictiiorisnon  boncfidd  ncnoignOcBC.  Far  buios^.  IlUidplanc  verumcft  mutcumiefcneaa  , 

teoreas  dcn  um  trinfadlioncs  ratascHc  quxbona  tranfadtiofadba  lit  fuper  d.)loinalo  vt  in  d.l.dHun* 

fidc  non  dolo  aut  vi  vcl  meiuintecpoUta:  iunc  /.  (»•  &l,i.C.dtfliitf€tit  MdeUtndi9.  Nam  &  fupet  dolo 

mtfi^ut  lycdt irtiiifiS.  Sedemntnon  fiidcti«n&  omIo  ficd  nanlaftioDsa  bom  fide  niaii  pco^ 

i#  iniiir Tboni»fi<i<i » W"         ™°*  gfmttadtta  JubeCi  ... 


\  » 


^  Idquoquc  quod  ob  caufam  datur,  puta  quod  negoti.i  mea  adiuta  ab 
eo  putaui,  licec  non  iit  fadum :  quiadonau  volui  (quaoiujs^o  nubi  jpeifua^ 
(criinVcpecinoii  potcft. 

,  ■  ^ 

Ad  §.  1.  id^Moque.  impcdit  tranflationcm ,  vt  neque  errot  in  faUa 

cau^a  obligadonis  impcdic  obligjtioncra  Ldamm 
Exempium  hic  proponiturfolutionis  fafl*  ob  /tr^.  vbidiximus, &cafdcmiationcs  dubitandi  ' 
cauiam  icd  ptzteiium ,  &  non  obligacoiia  ex  qua  &  dccidciidi  qu^  huic  $,cooucniicnc,attulimus.Ec 
cau(a  fi  quid iblocttmfiiiqiiamuisfiun  fimic  pejP*  illam  quoque  quzftionemcradauimns.quam  Ac« 
faaliojcor.didtio  camcn nulla  compcrit,  quonitm  curfius&  Bariolu>hIc  attingiin-.Quidfiij.quide- 
if  qui  foluir ,  donaodi  aniroum  habuide  imell^*  dic tibi  ccnium  putans  adiutaa le  ncgotia faa,  qua 
tar»Ucec  dooancU vetamcaniaiii  nnUam  habnnit.  camcn  acgtesctti,noo  aiiierfiienu  tibi  donanuus. 
g«Mm etnor  ia  Aifii  fanfi frtntfeiendi doiai^  VidciBiqneetqiMiaiicymittani  ijnipfimnai 

'  m 

3  f  Scd  agere  per  comliAioiiem  propter  oondidonem  legati,  vel  hm^ 
redicatis,  (fiue  non  (k  mihi  legatum,(iue  ^emp(i||D  (it  Iegat||m)pofliim)VC  Wm 
pctam ,  quod  dedi  s  quoniam  noh  comrahendi  animo  dededffl.  quia  caniaal  * 
propter  quamdedi9nonefl(ecuta.Idem,6e(ihereditatemadire  iio]ttl,velnoii 
potoi**  noiHdem  poteft  did ,  (i  (eruus  meiis^  fubcondidOne  heres inftitti-' 
tits  lic  *  &  ego  dedero :  deinde  fnaniimiifiis  aidierit.  naia  hoc  caiu  recuo  - 
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Trf  jtd^i.SfdMgem'      V>!rJ>  cuRipiirari  pofibI)n.Quod  inipldu^^ 

nis  caiiladatur.iton  ideo  uatum-dattiriVtcondi*' 

.  Ezemplinn  cftfolnti  ob  rem  qaidem  fiuatxro,  cto  impicatuc'  ,  ied«iiani  vt  acqaiiitio  fequan^t 

^  condiciofnsumen  imptendc  caufa  a<l>acqui-  propcer quam  iiaptMeoitdioionjpmopoirniic.Nei^ 

xcQ^am  faercdifatem  vel  legaxum ,  cainttametiacit  cnim  condiciunis  impletneamnt&flbica«t'acqiiii»- 

^fitioauilapQtle^  fccura  fu.  In  i]uo  gen«r0fblu-'  /itionem ,  {cdadlhoctamikrn  ,  vt  acquiiitio  reqni! 

ndicimuscofldiCbonilocumcile.quialicct  dacii  candempofliti.(»fii  i).ii[(^^^c«nfee.ii^.  £rgo  fi| 

fit  condjcionis  implendtf canfii ftrcondicio  pcr  ea^  poft  datamcMdWoaif  iii|^)cnd«G«nipeaiiiiMft 

darioncinimp  eta  fir,  rcs  ramen  pro  cu;us  ncqitift-  iinpcdiatur  acquintio  cxaliq  'a  caufa  ,  vndccun- 

uoiu  tuiur.~tconcsicio  implendafuic.iccuunoaeih  <)ue  tandcm  impedimcnium  prciiciicacur,  vci^qi, 

quo:  mtio  partcrepetitionera,  qutaneccaultMUt!  cikdioerrnonellriiErm  (ecutam-proptefqiiani 

aandx  cius  pcc:;ri^  f^nt ,  vc  fctipfum  cfl  in l.ktai  pleta eft condicio  ,  idcocjiic  caufam  pccuniar/ 

JMrciitf«i4>/<'/^irMrfjf.Nuncnin}contratieodi  anifo  djeiuiliamral3cne,qiucpolIlt  tmpedirc  repci 

inbda»videiOTpeeiitilii(Mc«u4imolend»eMiU'  iie««»fipeciiniadintMMlliflc«dimeuadriiiM^ 

d»c:t«n  5  grnti  i,v:  liiic  Iku  liirn!:';  inic  lc-gati  acqiii-  quampo/lca  hercj  inrtirurusnon adicnr,hiic  qti 

iitio  iiue  alia  quz<ibct  icqiu  poliet>icnpdiuus  latir-  adircaolucm,^iiue^  ittm  pocucnt.  Non  enim  c»- 

6mdiuki.tJKm,yhivid^  >  gcr.diu'eA  Wtet  toiUtORis  proptcrcomiaoduin! 

3  litm  eft  irfi  btrtitinntm  Mdin tuMvelmu pttm,  cius  qai  pocumain  condicionts  impIcRdlr  caoi*' 

Bu>T  DV*.  Isqtii  hercs  iniktuias  fub  condtctone  aecepic,implicarc  Cc  onetibti!;  hcicdicatiis  Ijtnt^i 

dccrmTiiio  daret ,  Titiu  implenda  condiciotti»  stgm^it-^^frjdfvuunfcmf.iuM,  Ncc  ei  praiicrw^ 

oaqlardeccm dcdit,fl  poltei  hefedifatem  ediie  nu«  bmidnneli , «  adeat  hereditatcm ,  vcl  vc caufimii 

]iieri:,ciim  pclH-t,  liNi  lcbct  inipntaie  cur  ny!ue-  adfcratob  quatnnolitadirc  ,  cum  v.Trix-  clR-  pof- 

lu,  nec  irpecuioncni  hjbcrcpuicii  co  pcjetcxtu,  Cmt,txi.\\\c\\siUti&wt(jUmtni«  ii.  ^,vku»,fi ^ 

qnotf.tes  propccr  tfnm  impleuit ,  condidiMiem  •mf  umf.  ttfimmJLfm fmm  4^«! /iiiife/faiiijEtui 

lccuta  non  licoiVn  pi't  eum  (tcicrit  qiiomiiuis  fe-  TrtbttUdtt.  Quid  enimficv  pofl  fa^o «s  a  icntiml 

CHiia  ht,non  per  euni  qut  pecuuiam  accepit  l.pe».C,  etneilctic,  quud  tempure  condicionis  impietr  1*4 

dlrcMd^iiiMfteir.TBctiiusfcilieecarbitffo&pote-  leber»  ^Tnr  fnlHniinm  rn{,ifmiii  iim  |iiiimiai 

ftntc  non  cft  ,  vc  .iditio  fcfjumir,  vcl  non  fcqua-  q  'am  condicionis  iir.i  Innltj  caijf»  dcdic.amiccere, 

tur.quccoraexanimo  jScvoiartate  adcuutispen-  lihcrcditaton  tepudutam  vcht?  Am  damneiiHa- 

det.(.^iii»dfi»mi6.f .virn».//r»  ln«dr  to.f.jfnt  }S*.D9  ifbi  hereditacem  adire,vt  p«cMinq»m  fine  aa»^i 

dcquit.htrtd  1  iqiic  cir.viderur  quodllibct  imis  re  fadcdille  piobaniT,  reperendx  iiis  (ibi  prxripiicM 

flul4,in  omnibuscaulisptoia^o  ac^ipien  huner*  iaeuhacem/  Ezcoaurcmq  :od  de adeimda  hei«-»i  ' 

leidin  ijuoperahqucm  moraiirqaomintisfiattap  dkate loqa  mw ,  inttlligimusadextraneos  here-« 

)9.0(  rrj>.i«f.nccquod  m  [iorcftate  h^-ttfdHr  dcs ,  non  ad  fuothuiusioci  lemeMliaffl  pcrcioeitd 

iniluuci  al'  i  iirio  f  lir  vr  pr  cniarri  implendif  con-  Excraneoram  cnim  eft  adire  ,aut  repudMrc  ,  fuo« 

djtjonu caiiUdaicijVcl  non  d.'.tcf,  faCcre  debef  vt  rura  ver^  fe  immifccrc  atit  abftinctei  r«m  hnu  87W 

ifeeiolUematb«(ribc(li!0]ion9at,vtn!m  d.nampe-  J>tst4fiiirhcrtd.§.v/tiM  lnJfii.  DtktiU.^4^.&4ifitt0 

air.i  t »' icprtcrepoflir,  rcc  e  qui.i  i  riulqu.iin  tl.i-  Suntenim  lui  iplo  iurchctc  Ics  citra  vlJam  aciitio-* 

ret,^ruilentiib  &matntitt!f  deltbct.ircdcbuit,  vttii  nem&rartcapetras  tabulas  i.M/iiw  11.  Dt  hiftr.&i. 

libiczpe<iiietd«ie,&condioonrm  implrrc.  An  p^bamJ.  1 . ijimfim^fmfimfiiwbmiffMfMfii^iii^, 

iic  ncnim  ftultiis  cfl.  qi  i  pccuniaiii  dit  iitiplcn  !x  /•  iafuii      fuu  &U^tt.  Et  idco  dccerior  in  hoc  eft  \ 

coudicoliiscaul^ib^ldicai^ni^deat.quipoft-.  conJicioluoium  htrrcdum,  q^m  catraocot|imai 

modn  jMKpu^iatap  ^jvf  *lr fiditi  tiemo  ct  folo  '  qu6d  &  icohdietonem  dandtt  ^ecaniar ,  quc  iA-m^- - 

ftft6<3tijpw^'db'^  fclibcrarc  Ifi  iundlacft,i  npL-ant  hacipfortuntlicrcdesnonfa** 


ftihfttiiii  l.^<ffii  iut/;f  tS.c^fr  Ttu«t.  dMut  Sc  accipi<6*  cc  quam  |  otclUte  iuris  £c  iiue  poicftarisi  qtton^o- 

teth  cbKdicllSotK  obftringere,n;ii in  caiibtisin  qui-  do eleganter&  liibriUter  loquicur  Paulus  m  1.  («•- 

BUif^^iikkAti^tocus  efte  pdieft^vt  dec<  ntfaf^ibus  ^omSm  s  I^t  (etdif.&dtmPHHnuimi  Qhod  inex- 

il^ininihatis  dici  folct ,  &  de  c-'i  dictioncob  cai-  traneis  hr.re;iihus  fccus  crt  di^.  Ic».  ei  (jui  ij* 

(jieltfiVAMl^i  qui  pnorex  partcliu  contra^e  in-  Dt  c»nih;uH  infiitnt.fu  inleg  ftvm.  tn  fin.fttpr.  Dtcm* 

ttWid0^Blif^tap\cvkit  ceftinteadueriarto  implcrc  dtd.iMiftUt  vbi  diximus.  M^nitei^cnrPaolec  U<t 

exCint^p^txcl.Jiptini/uw    fnpr.  DrcorJ  canf^at.vM  lcribitidc.T)  rllc-,ii  hcrcdit-ncmcuitis  aclcKndjrgtai» 

IIHi  {bipjitiiusyintereosautecai^sin  quibuipce-  tu  vt  condicioncm  in<p  cfcm»pccuniam  tibi  dt* 

aiii^HB^f6kti^  tie  iblrt.,  Iiie  Aoti  *ftf  qtrid  ita-  dcram ^ adife  «d  notiie^ WiiMi  -  - 


plcndx  cotidicionis  gnitia  foliuuin  (i:  h  (i  cnuTi  c^uirur, 
quod  impknaa: condiciunis  caijla  accipitut ,  iion       b    KonitUm pQt/^aAfiftrum mmr.RAT.i>VB.P»^ 
iete  tdft-imenti  pcccii  itur ,  mortis  tanicncaafii-ca-.  ma»  ihntMr videf^r,anttbt  decem  dedm'n»«ott* 

diciunis  implcndx  cuifa  r  d  hcic  H:r.rcm  adcun  ■ 


p»tu^,cx  dantis  •iu^dctpque  domini  vokincace, 
quu^  ftifticic  add.  minij  tranfl^doncm  in  pcrj<e- 


^                          ^                    _    ^  tlam,deindeiit9rcditatcm  adac ,  vtlnduetiiTi  vci 

inducco^am  i  qktpt»cttT&A.''i»trtT  mmii  iion0ommitt;fBn<vei-6letuus mevtiibb coBaictonr 

^£uJ^ji0tmirt.wfMiuu.&{4piM.l  idauttmj^^uiffi.  danthe pectipiie hcccs  inftuu:us  Hc «  SctfpipecOB' 

4,1  'rc fili.tdl.y,rttu'^  .vfin  Dtionlc  6'<Unicnfi.Ph-  niacitfumeraufio.vrtibi^.irccdcindcisrnanuniiP- 

ijd  "c^m  is  qoi  p«  cm  iiin  implciHix  condtcioim  liisadierif.Etii  n  liocpoftcrKTpccafH  lecutaeftad*- 

|(|i^^HtC,vibcseitiuEC  oadt.^cCyeam  .tdire  non  cio  qtig/iipccjoreikurBnofi  faic.attamcnquodad 

:^S^iiiit,aiiudtuiu  dlc  vidcuir»  ^joia  luhii  eft ^uod  au»  anuieiiiioa ^omI^  videu  kcau cu  exoiu i^^n o  Ji 

4  {  j  .■             ... . .....  i  r 
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dUtioBiBOB  ac^ahMarmiki  fcciedicit ,  Miemti  dtes  qi»fittfic»dataeinni  eft  pecunia  fenc  vt  he« 

Kjftituto  <jui  aditionis  tcmpore  manumiflus  inuc-  redicatem  adiie  po(Iet,quz  nec  niliezpteta  condi« 

muu^i/inmdiitm vtrfuilttmm  iHjlit.  Dt hmi.  tnfitt.L  dodedeUa efle imelligituri/^a* 6i.f.)f/«*  c»nJ^ 

liM uwtS ti.m  fr'm.fupr.Deifr0ff.tt/t*m,Etgo  &hoe  «iM  4iSC.rfAJmQ.lM4t4  i^i.I>tvtrk.fynif.»t<m9 

cafucondiftiopecunicmihi  dtndaeftquailre  no  ttan  heieditatem  a  Jeundo  ei  acqdjiefet  OU 

{ecuta.pic.Cu(nrcniusnieiuhcresinftituicar  fub  quiriiure  poftetCiini  autem  difputaturtMi  peradi* 

coodicioaedaiidontin|^ideoein,non  id  agic  te-  tionem  acquiraruthereditas,  non  cefiametiti  aut 

.ittof»  niBihifllil^menti  tcmpore  domioiit  monif  teftatoristempasinfpiciiiiua.lidadictoniil 

liiHMcquirattiromnimodoherediras.rcdeiquia-  quodinlegatofccuscft.in  quo  infpide  diimcft 

didonis  tempore  dominus  repenetur,  Hue  rao  ille  prccifS  rempus,quo  dies  iegaci  cedat,adc6  vi  Q  tc- 

Hm.iiue alius nouus  dominus , ade6que ipbkxuo  porc  quo  dies  legati eedere iocipeeei;  dieni  inc^ 

fl  cumadibithcreditatcm ,  fui  iurij  inucniatur  d.  fijerit!cgirarius,dominoIcgatumdcbfarUr,qiiain» 

nrf  dteww.Vtrura  ctgoex  his  tnbus contingat  fa-  ui$  fcruus poft  diem  legad  cedentcm  hbcr  ta<£hi» 

leMiunelUecutamiemefle  adittqnandocunqae  lie,nteoeAociirfinsiioftccexph'cat,ex^  AM/}i«s 

ycr icnwin  hciiediiMit&  caicimqiie  laiulenhen-  l§.ilC.^<*iliS(Sii#ii0wi4^ 

4  f  Quod  ob  rem  datur,cx  bono,dcx<juohabetxepeCUioneiii ,  veiuci  & 

4em  tibi»vt  ali(}md  ^cias»  ncc  fcceris.  ^ 

90<pA»edpitlJitrigtntitm7  S.i.fupr.DtfiB nectt^ 

Jd$,4,Jfffd0krimdM^»  pcrcndianmioid  fad  ,f  d  cniirrjhcndi.ob/dque 

'  obliguumhabctaduetfanum,  vccxpaitcfua  im- 

Eft  hcc qoacta  ^ccies lolud, iii  qua  de  condiT  plcar  quod  promtfir  aar  pneflet  qttaati  adbris  tn- 

ftionr  &:  rcpctinonc  quxiirur ,  fl ob r«m  ahouam  tcrcft  cruili  aaionc  Prxfcriptis  verbif  ^i^  &lMg 

datum  ijcluiicctfuturam  ,  &  rcs  fccuianon  iit , in  titr4/«  5    i . &ftq.ufr.Dltr(ifirift.nrh.tii qno  etiam 

qittdicimi>sbcan)eftereperirtoni&  Mndidiont,  dilfenhicaheo  qoi  dcdit  implendc condicionia 

non  quidLmindcbiti  fcd  ob  rcm  dari  re  nonfccu-  caufi.vtrcs  aliqua  fcqacietlir.Iscnim  nccconrra- 


Lquoquepenndc  atq;  „ 

locu)  lic )  quafi  ce non  lecata:  in  illa  umen  datur,  ^ecie  condi^oni  locus  eftre  non  iccuta ,  &  qui . 

^i*  Bon  OD  rem  fbcDtam  imtBediatd ,  fid  condv*  d^firaiJiter ex hono  Bc  ;quo ,  quia  extra  hoc  quod 

Cion!sitt)pIcndcgratia,percon(cquentiasver^,vt  ab  initioagcbator,  hxc  obligatio  nafcitur  racico 

poft  iniplttam  coodicionem  ics aJiqaa  fequatar,  quodam iure Lu fai  ij.  iafi.itifr.  CMMnn/.quod  in  co- 

ans  alioqai  noii  reqaesetar.  In  hac  aotem  fpede  diAionib.omnib  iuris  eft.Adfert  autc  Paolus  exo* 

jatuttmmediaieobrem  fiitonm, quc fi non  fe-  ptam,  fi  dem  tibi  vtahquidfadasaecftceiis.Iink* 

qaatur,re}  Ctitionilocuseft  exbono&xquo.Sed  que  comprchendit  hxcfpecics  duo  gencra  con- 

curcxbono&zquo?Annonenim  tpfaiiins  ftiidi  tradhiuminnorainatorum,  Do  vtdes,&Dovt  fx» 

iatiofacit,vt  quod  ob rcmdatum  cd.rcnon  fecuta  ctas.De quibas in d J.iMnir4i!» S.i.&fiq.D$  frdftrift, 

condicatur?Qu^diihirandiad  hunc  ^.r.itiocft:ffd  mt.Atnon  ctiam  duoaha  illa  Facio  vtdcs,ScFa« 

ae{pondcnduracft.idcodicihancrepctitioncmda-  ci»  vtfacMs,  quonurafidla  cumpro  infe^ha» 

li  ex  bono &  zquo,  quiaquifquisdac  aliqoidoh  beiinamquampofnnc.nunqnancondiciittiytdLL 

«tnfinasunhoc  ipia  concahiK  mwtM^fw  cnm  munik%.iftUjif  


5  f  Ei,quiindcbitumrepetitA^fUi^&parcusfefticuidcbenc.dcduda 
impcnla. 

Jtd  $.5.  £4  fi*  i»d^tgm  Wm hfr.  De vfur.  Sed  additur  hic ,  qaod  non  6tf 

EraErermitrcndum,frudhi$in  condidioncm  indc- 
iti  venire  deduda  impen(a.Nam  ncc  fi  udusVo* 
lind^i  liMfrituif.  &4iLfttunfortm  i6.  i  ttbtrtm  qmmintelliganRirniii  dedaaisdimpribasqaiad 
Vtrfa.&inttrdMm  fupr.b»c  tttuL  quibus  lociscadem  cos  coHigendosncccnarij  funridquc  narurali  qua- 
ieotentiapropoDiturquxinhoc  (.vtincondidtio-  dam  ratione  quz  etiam  in  pracdorabus  locum  h*« 
Mm  tndebitt  wniaBclnians&  partus,  &  alizii  hett/adMM  i6.i^fifr.Dtkmi^.  ^nto 
qtue  funt  acccflloncs  narurales ,  non  eti.im  duilcs,  magis  in  co  qui  rcm  /Ibi  i  domino  ipfo  tradinim 
^ooniamiodcbuicondidioRaiuraWseft.  Veniunc  accepii?  Hiccnimplas quam  bonz adeipo^^flbf 
mntm  non  tam  ofticio  iudtcis,  qairo  iare  adionts,  cft,cttffl  fit  etiam  dominos  hfi  fMii  dm fimt  tk^ 
yn  benc  Accurdus  hic  poft  loannem  cx  libfrtut.  Tro  tmptcr.  Nec  fan^  vllus cafus intcraenire  potei)^ 
iUioqui  noQ  vcnircnt  hru&us ,  nifi  qni  poft  Iitem   qui  hocgenus  dcduAionisimpediacinqutt  lulia- 


<  f  Infrumentoindebicoroluto&bomos€fttepetgDda:&>firai^^ 
ipfitftuniemum,pKCiumxepeiec> 
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Ad%.6.InfriiPUttte. 

R  A  T.  DV  B  Qiiod  iodcbitum  foluit ur,aut  ipfum 
aiuiantundcni[e|)«ticut  iquoitr.itbitum-.fufr.  I- 
pfum  qiiiicni  fi  iri  (pecicconfiftat, tantundcm  vc- 
ro  /i  in  gencre.vt  ibi  expliciuimus.  Atqui  frumen- 
tiirii  cft  ex  earum  rctum  numcto  qujc  in  gencre 
conllftnnt,  &  in  fuogencre  fisnJiioncm  rccipiunt 
i.i.S.mutui  i4tt«  fHfr.it  rffc.crfiiir.Ergo  fi  frumcntum 
in^cbii^folorumfit ,  tantundcm  rcpctendum  eft, 
non  frumcnii  fulutiprecium^  quemadmodum  fi 
/lUmcmum  mucuo  datum  t ftcc,  nam  ic  indcbitum 
qu:«fi  mutuiim  iSc  piomutuoeft  %.u  qutqutlniitt. 
*}uih.nti.rtC9ntr.ohUg.  Ncc  quod  in  frumento  boni- 
tasquoque  fpci^bandt  ad  rcra  facic  ,  nam&in 
mtlruoidagi  ut,  vttantnn  Jcm  tcddamrin  cadcm 
bo:iitate&  qii.^litate/.r»m  quii  i.fufr.it  rib  trtiit.  Sc 
tamcn  non  co  mJnujtantundem  frumcnrirrdden- 
dum  eft ,  condiAione  cf  rti  cx  routuo ,  non  autcm 
frumcnti  prccium.  Dic.  In  cond<iflionc  indcbiti 
illudramum  infpicimusin  quantum  fadus  fit  lo- 
cuplctioris,  quicondifiionctenccur  l.  fi  tton  fortfm 
16. f.likeriusfupr.boctit.  Idcocnim  condicliohzc 
comparaca  eft ,  non  vt  acluris  indemnitati  plcnifll- 
m^ confulatur,  fcd  nc  i$  qui  indcbitam  accepir,ex 
alia  iadiura  locapletctur  /. n*ml>3c  ttdturd i^.  fupr.  I. 
p|ftf.v.i«/riwf  w.Atqni  Cfirumcnto  confumpto  quod 
indcbitc  folutnm  hiciat  >  cmtu  Jcm  frumcnti  con- 
diccretur,licet  in  cadcm  bonitatc  Sc  qualit.ite,vt  c- 
uenit  in  mutuo^facilcaccidctet ,  vt  in  plus  vel  mt- 
nuuenererur  is.qui  accep?rtet ,  quam  in  quo  faduj 
eflet  locuplctior.  Eft  eniin  frumcncum  cx  eatum 
rcnim  numero,qujcnon  tautum  in  genere  confi- 
ftunt.fedctiampro  tcmporuni&  luco.um  varieta- 
tc  aliim  atquc  atiam  reciptunt  arftimationem  /.  |. 
infr.4t  to  qmictrt.Uc.t.oliv  iiinid.l.frumtnti  ly.Cei.it 
vfur-  Ncjgifiiructonaut  icoiiatmiuria  ,  ncceiririo 
diccndu  n  cft«  indcbiti  frumenticonfumpti  prc- 
cium  venitc  in  condi^ionem  indebiti ,  non  ftu- 
mcntum  ipfiimnequc  quod  confumptum  cft,quia 
non  extat  amplios  ,  ncque  tantundcm  quia  in  co 
vel  plus  vel  mmus  contineretur,  quam  in  condi- 
dlioncm  vcnirc  dtbcat,nccfacilc  ficti  potcf},  vt  ia 
huiufinodi  tetumgenere  quod  tantundcmeft,  fic 
ctiam  tantidcrh.Et  ica  benc  hic  docet  Bartolusnili 
quod  reotantum  confulerc  vult  nc  in  plus  tcnea- 
tur  quam  qutnto  locuplcciorfadlus  fir,cum  camcn 
aftoti  iquc  confulenclum  fit.vt  non  minus  confe- 
quatur  quamfitidin  quo  rcus  locuplctior  fiilus 
cft:cam  fticile  autc(n  poflct  hoc  quam  illud  contin- 

5crc,fitantandem6umcnri  cciamacquc  bonircd- 
cndtirti  c(rct,non  pVccium  confumpti.  Quid  crgo 
ft  ftttnientunh  folutum  indcbit^  adhuccxtcc.nec- 
dom  fit  confumptum  ?  Non  prccium  ftumcnti  hoc 
cafu  repctcndum  eric ,  quia  pcriculuin  hic  nullum 
fiibcft,  nc  in plus  vcl  minus  quam  opurteat  con- 
demnetur  isqui  indebitom  accepit ,  fcd  vdillud 
infum  frumcntum  quod  foknum  eft,qiumuis  pof- 
hc  folo  cutfu  temp.-ris  fadum  cfle  deterius,vcl 
quia  fuixJJionem  rccipiar  in  <uogcncre,rantundem 
%n  eadem  boniMte  &qualttate  :  acque  ita  erit  hoc 
catu  locuset  quud  fciiptum  cft  in  ii3.l,quoii»itbi. 
Htm.  Qupd  umcn  nefcioan  Bartolus  noftcc  vidc- 


I.C  RATIONALIA  - 

rit  ac  perccptrit  ,  fan^  quod  Accurfio  placet  in« 
telligendum  eflc  hunc  de  frumcnco ,  quod  folu- 
tum  fit.tanquatn  debitum  in  lpccie,non  in  genere, 
ficuti  fufpcdtum  eft  Batcolo ,  ita  niihi  non  ptoba* 
cur:cumut  commentitia  interpretauo,quxnuIIis 
^.vcrbisadiuuacur:nccpoflitfiumenci  folutioficd 
in  gcnerc.fcd  tantum  in  (peae.  Genus  cnim  cum  ia 
iutc  confiftac  non  in  corpore,i\f  que  videtur  neque 
t.ingitur,nccproindcfofuimr.  Ciimque  mcondi- 
dione  indebiti  nihil  aliud  quircndum  fic ,  qudm 
in  quo  fadusfit  locuplctior  is  qui  dcbitum  accc- 
pic,vc  dixim  is,ex^./.;/4>»  hoemdturM&ita.f.Ubertt», 
apparec  nihdomnino  intcrcflc  ad  rcum  in  plus  vel 
minus  obliganduin ,  vtrum  ci  lolutum  fic  frumen- 
tum  quafi  ocbitiim  in  gencrc,  anquafi  dcbitum  in 
fpccie  ,  cum  cafoluentix  opinionon  pofllc  acd- 
pientcm  faccrc  minus  locuplctcm,  aut  focuplctio- 
rcm:vtroquccnim  cafu  idcm  foiuitiir,  ncc  plusauc 
mtnus  vno  quim  alio,  qucmadmodum  autcm  bo- 
n  tasfrunicnti  confumptiea  dcmumxftimandacft 
qui  fiiit  non  cur.i  frimcntum  folucrctur ,  fcd  ciini 
coniumeretnt.ncalioqui  inplus  vclrainus  tcnea- 
tur  1$  qui  coiifu:npfic ,  qiiam  in  qtmntum  fadhts  fit 
cx  eo  ItJcupK  f  ior ,  ita  &  fi  adliuc  cxtcc  cantundcia 
quidcm  tcpctcndum  eft  ,  fed  mea  bonitatequjB 
f  Jif  non  folitcionij  tcmpote  icd  propofita:  condi- 
dVionis.  Non  cnim  lociiplctiorfaaus  vidctrporeft 
is  quiacccDit  in  ca  bonuate ,  qujc  fuit  temporc  fo- 
lurionis  ,  fi  quorcmpotc  condi<aioinft»tuitur,  bo- 
nitaj  illa  dccicuetit  fine  mala  fide  vlla  accipieniis, 
Quidcnim  fi  fiumfntum  ipfc  corrupiflctimmixta 
filigine,vel  hot Jei  quantitatc  ?  y£quum  certc  cflcc 
teneri  eum ,  vt  tantundem  rcdderct  in  ea  bonitate 
quxfuiflccciim  fruir.cntum  folucrctur.alioquido- 
lus  ci  fuus  prodcirct.  Plancquod  Bartolus  hic  con- 
ttaPaulum  difputat ,  in  obligafionibus  dandi  poft 
rcro  pcrcmpcam  agcndum  circ  ,  nihiloramus  ad 
rcm  non  ad  precium  cx  Lptn.fufr.  dttoniia.  (Mnfddt, 
alicnumc!lab  huiosloci  fcntcncia.  Tunccnimid 
procedic ,  ciim  res  qux  dari  debuit,  pereinpra  eft 
poft  raorjm,  quia  cft  vnux  iJlc  cx  mor«  e/Fc<aibus 
vcres  poftmoram  perempta  cxtarc  adhucvidca- 
tar.ide6quc&  peti  adhucpoJlir,|icccpr«ftari  am- 
plius  non  poflit  lfiferuumi,i.f^fequit$tr&  f.vlt.iii&A 
it  verb.tblig.  At  nos  traclamus  euin  cafum ,  in*  quo 
fruHicntum  ctiam  nullamora  intctucniente  con- 
fumptum  adhuc  prxftandum  fit ,  qnatcnu»  fcilfcet 
isqui  indcbiuuit  iinmcntum  acccpit ,  &  fuo  iurc 
confumpfir,  inf.cniturfaause.xeo  locupletiot , vt 
nintiiumeattnuscondiclionctencacur.  Atqui  rc- 
pciiiurfadlus  locuplctior  in  frumcnti  conlumpti 
jprccio ,  cijm  fi-umentum  infuos  vfusconfumpferic- 
T  ancundemcnim  dc  funcomparjrc&  erogarc  de- 
buiirct,fiindebiiumhocfrumcntumnonaccepif- 
(L-t  l.ftdetfi i^.§.qu9iauttm  w pj.fufr.dt  btred.ptttt.  /,/J- 
ItwfumiliM  1 8.  trfr.  de  in  rtm  vtrf.  £rgo  prccium  fhi- 
mcnti  confumpti  necciljr.oci  condiccndum  cff- 
ncc  dc  ftumcnto  ij  fo  dtia  moram  &  bona  fidcr 
confiimpco  cradari  quicquam  amphus  poteft.Nc- 
quenouuin  cll,  vt  in  condiclionem  indcbiciahud 
veniat,  quam  quodfolutuin  hiit ,prxlertim  vcri 
folutacrcipredura,&*ftimauo<<.  §Ji*mi»,  vbidi- 
ximus. 


7  f  Sic,habiutionccJata,pecuniamcondicam,non 
potui  S  fcd  ^uanti  tu  condu(flurus  fuilTcs. 


:mquantiIocare 


t^iyi  i^uj  Ly  GoOgle 
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Tanti  mea  iiiKtcft  qoamf  halnnfioiieiii'  locace  » 

RaT.  OVB.  Qupd  indcbicum  rofuranieft,aut  iijpotUf,  non  iquanti  fiicris  tucondut^urus 

idipfum  in  fpecie  ic^tcndum  cft ,  aut  tantandem  mm  %.x&  j*mndtt«tfi»Jtm  raniw^  IBummii^n^p^ 

ingenefeknpfofatioiMdiibttandircripriiniitii  ^  r«.Mwi>iiii' Eiyocgmi»ciWittrp«hwiiiiiBifie. q-il 

praeccdentem  ex  /  ^94miAttum  •.fupr.  h»f  tn.  At-  habitattoncni  tibi  indcoit^  dedi,vt  pecUniam  con^ 

aui cumhabintione  dataindebitd  pecuniam  con*  dicam , condicece  dcbeo  ^oanii  totaie  habitano*  ^ 

ieo.ne<)ue  id  ipfiim  q  «od  dedi  iepcco.neqae  tan»  Wm  potirf ,  non  q  uanci  eomfaiftnnia  Eieris .  D  e  c. 

tundrm  Ergopcrm  ttenduminihinoneft,vlpe-  XZondjdtioindebitineque  iureadUotti<nequcofH- 

caBiameondicam  Oic  Noncllnouum.  vtaliud  cio  iudicis  perlequitut  qnanti  a£loti$inteie(l| lcd 

Moantr ,  atlnd  verA  tendicatur ,  vt  ptozim^  disti>  cantdm  ^ianio  locupieciot  reus  fa^s  cft ,  vc  lu. 

fmttxl^nfftfortm  ib.i.likrmfiifrh$(ti$.yhiCo'xi-  cmmd 01006 tU^atui.  non  eti  m  vt  adori  ple« 

to  tndebit^fiindo cctaro fraChiscondicuntur,&  fo-  nidinyaindemnitas  przllctiir  d. l.fiamfittm  16.  §4 

ln tis  c>pens  t]u{  non  debebantur .  eatum  aclbmano  lilnrm  fnft.  Acqui  Or»  id  quud  habitationem  indc* 

sepctcndacftldemigirur&in  pro:  ofitoeaeiiit,n  biinniiiichabHcris.iionpoie  vidi  ti  fadhi^  locifc» 

lljbirationc  d-itaindc  bir^,  pofltm  &dcbcamcon-  (  Icciocquandlocarcal  j  eam  poruilTem.ied  quan« 

dicete pecu  !  am ,  id  ell  ,  prccium  habuacionis,  cituamccondu  tuiusill.im  f  idcs ,  quodpletun* 

yriwadmndum in    ^  rjrccdcnte confumpto fitt-  q<.ieinii>avcft,prooottdud«ris  fdtKttpetiboa $1 

Boento,  t^ii.  d  ii  d.  oitc  nhitumf  it,  nonfrumcn-  quahtatc :  fatis  rgiturmihi  iTc  icbct.ajioil  condi- 

llHnipiumcoiidici  ur,quodconfumpcumeil,ne-  ^one  indebtci cantam  pecttnumpufhmate  cottr 

qae  cantondem ,  fed  f  umcnri oonfumpri  piecinm.  dfcere  quancam  ta  condnAionis  nom  ne  pitftata* 

Iiaqiir  bc  c h  c  §  prxce  icnti (iibinngitii  hisvcr-  rusf 'illc^,fi  inHcbitamhabttarionem ^ mcnon ha- 

bujic  b4kttdtt0M  dstM,uni\iuia  iimilemhabcnsiu  b<iifle?»  Q;upd  &.  habicationeln  indebiumotcd 

Miarionrm  * candtoqae  dnbtnuidi &  decidenA  tne  nec •baUo  habocris,  teA funplidter hi  doooi. 

ctli(am.Hjb<tarioenim  pertn.ieacfrumentucofu*  meahabitaueris,  placet  quod  vulcBanolusdaii». 

Mtmr  (ed  f  umeni&vfu  habicatioautcmeiiamnon  dammihicontratecondid^nem  nonquidemin- 

vfii:na  habiiaco  vnin  diei noiicadcm quac alceric»  debiii,ctim fadum melimiiullum  incctueiietit, ptt 

diei  habicaifoen.Ec >)uei  admodu Celfuselegan-  quod ahqu<d.qaod  meumerac  cnumfeceilm  Lpit: 

9tdiccbatvrumfttlcl<iqiiottdieConflicui&quoa-  «rca ) j./!i|pr AKli^  Sed  finc  caufa  ad  tantam  pecu- 

dk  amitti  l.i.%MterdSfup  dr  vf»f.ddtrtfc.  Ita  Sc  de  ha-  niam  qoanri  tu  tnems  condui^us,qaia  jq  tantutn. 

biiaihincftnifafcrdici  poflc v  dctur,  quotidie  illa  dunMxatpocesvidcri£iftaal6a||HhPrier4i]f  Iprtsik, 

Cfiftiui.&Tf^uotidican  itti,cjti  nia    prxdij vrbani  aifr.  & l.x.infr.Ttt.fnx.  Non enim requirit  condi-% 

4a^i  in  diutnae  ixabitatiutns  commodoconflflic  dboflnecaulaquod  ce  jUirit  condiAio  iodebiti,vt  ' 

tMm^mnm^.fjf»titi^t»i»fiii.tifrA»c»t.  Deni-  «liqaidexineoanHBfecerim.fedtaniurovtaliqii^ 

qiichnbita-iomagisin  fafto,qnam  in  iurc  conliftit  ex meofitpenes  telinecaufa»  Vndecfl  quod  ne< 

lM,t.fitfr.dt  (tpu.mthut.  Qur  auccm  fadilimc  nun-  condii^io  iiue  caufacomparacum  mutuo,quomo» 

qnam  oooAcnnniff*  n  dui;iiM»  ad    fm4  ttum  do  condidiondebiri  L  5.   *fMfii««r|^.  dtcW^.  4f. 

8  ^Si  feruum  indcbitum  tibi  dcdi,  cumquctnanumififtitfi  rdclishocfo^ 
cifli,  toncbcrisa<i  prccum  cius:  fi ncfcicns,  non tcncbcfisifed proptcr  opcrase» 
itisiibcici%5c  vihcreditatemeius  rcilituas. 

klhMCM ,  de  quo  alibi  ictipfimiu ,  0e  £  qui  aljj  iitat 

jtHS.Siftrwm.  fimUes.  Ergo  fi  leniim  indebiram  dbi  de^rim* 

CVimque  roanumifeiis  fcicns  indcbitum.fiuefciue.» 

R  AT.nw.  Eriamfi (emam  indcbitum  ubi  dc-  ris  iam  tnde  abmicio &eo  tsmpote ouo  tibi  dedu 

dcnm  .  (c<\ lan^enraitm  ,alioqui  nMnpoftcmciim  fiue cunctamjkrocam  manamififii  dieeodume^ 

condacifemeum  mancncem.mil  a  fucc  l.fU4i^»f'  cead  teddendura  roihi  pcctium  non  ineri*  Dttt«. 

fu^tt  qttttn  titucitt  %  fic  luijut  infitt.dc  /tdtan.  Er  qnam-  Condidtio  indebiti  compataca  eft,  ne  quiaex  alie* 

aisBOD  defiat  ,  qui  pucent  cuiu  qui  indcbitum  naiaduraluctumfaciat/.fr»x;iM/r./.MNilw»«nirJ 

lacit»nceeptcfitiAumfiiccreesf.fMfiMm  fS.infr.it  i^LfineiiftrtmtS.iUbtrtmfitft.LutxumMtettictt^i 
fnid.li.  fitrt.  vctiustamcncflnunq  iampoC-furcm       quidcm  imptobum  quociesquiScxalicnoIargt- 

dicicuniqniabiplodomino,&  cxcmsnnnmodo  tur,vtflbiacquitatbenef)Cijdeoitotcm/ fi^nii^ 

vofamtate,  6denmimmibilspo(reflionrm  rci  na-  ^asre  )4.)i.i.tffji'dt/!irr.  Acquititaanclnfibidebitoj 

<!hi$efl,ciim  non  tantijm  honx  fidci  poirciTor  lit,  rcmbcneficij  ,  &qindfm  maxirai ,  quifquisfcrorf  • 

iederiam dotnious Lji^tiim ft.ttu  i.tnf.  Prtemfttr.  datlibertacero.lic^c diu  foleac  nonfierilocupIeaiH 

Et quod  contrtfcripcnm videtarin Atqnoniamad  femcofliqai Ubemm  «dqaifiicl.MnM^«(» <]f lak^ 

camcnfniiirf  Ari-'gidebet,inquoquis  lcicnsinde-  ^.iMrtfftl.iur.  Porrolibettasienlcl  dav  nequcre^ 

bitanl  accrperita  nondomino,  puca  a  nrocucatorc  uocari  pcr  cum  qui  dedit,dequecondicipecaiittnt 

iiaefiilfofiuevero^lfidebiiDrta,nifaidiccimAAt-  votcitffiiiiiuilnfittJittttiBmitmtfhmiMk»  t^. 

qm  cjinliqiiiaierui  dommus  elt , eam muiiimittefe  ladergovnum(apeccftqii0ddicipofnt,vtciusAeft 

profuoiureporcH.fi  aliud  n  hil  impedtat ,  yteoa  fti  preciummihipetcondiAionemicdderetcncn* 

oainsexcipia  «deqnibusin  Tir  qiii&i^b.mMimm,  tis,  vcfaltemprecinmiiiccedatkicoBeL  Ecfienim 

SktJi9i»fi*»t.  Ncc  ob  dacaro  leraofiio  hbertatcm  tetiun  eft  ntm  ptedum  dbih  medatam  efTe.f^d 

ptecinnicins  d  ire  cmqii^im  cogitut ctceptocafu/.  fcrnum,  altud  vcricfTc  fctuum  ipfiim , aliud  verd 

fudtmxy^^qi"'^^^»^ mp.tA  St»tMf»i^ibm  JUx  £tmsicd\ml^tii»iit^i'i.ffrM^i^tLi.tbX»i^ 
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§imMat.  iWa^  camen  negvi  noo  potcll,  quin  &  pattonus,  an noo  pbuie  iniqaum  fuct it  cogi  ce  nu< 

^^odandbnbi  ftfawnhocipfofadiuiim  paupc-  hipcrcondi^onem  jBilebicihereditatemeiuanM. 

rior  in  prccio  ,quod  cx  vcnditionc  fcrui  conlcaui  hi  rcfHrucrc,quam  iurepatroni  nbi  acquifia«ri$,8c 

•ocuiilcm» &  cuco  ipfo  inilanti  fadlas  fia  locaple-  qux  tbitailis  nuoquam  ad  me  perucoincc ,  li  eap 

tior  quami  eo  icmBoreietttUS  fiuc,quh Actand  ¥S-  tibi  non  dediflem  ,  qnia  nec  fuiflcm  TnqoaBlflN 

detepocuillesfi  voluiflcs.  Necqaodniaaumittere  tadc  manumiflurus?  Dcc.  Condidio  rpcciesqWB* 

illnmmalueris.  qnira  vendete  ,  COadiAionem  auc  dam  cuidioniseft,qux  collitinteliedumfiitelo* 

femi  aoc  pceci)  acquillnm  cottoe  miki  poiaic,  quia  hnf oius,tc  in  i/!f4tr$m  %f.vU.ii^.4dSCJirdA  M- 

licecmaimaucccndo  (eruum ,  atquc  itaproferuoli-  qni  Ci  noa  tibi  dcdiflcm  Stichum ,  quafi  debitfiro, 

fcertuin  acqulrcndo non  Hs  ti&as  Iocuplccioc,pei-  ctun c&t  reuera  indebtcus,  cu  ncquc  uperas  eius 

indctamcn  hahenduses,aclipredam  peneswhs"  anes  operisquicquam  lach  pcrcepiiTcs ,  ne^ 

^wes  diniianti  haboeris  caiete  precio.vt  Ubeccum  bona  iplius  aut  hercditarem  ranquam  Ubeiti  ftt, 

eumhaberes.  liabesergo  preciura  atquipoUemci;  quianechbcccasrouseircpocui^t,quiicema&u- 

teTticadiiecim,eminencci.  Pioindexquumeftce  miflasoanqaamfitiflet;  Necumenncgarepotet, 

'  Tetam  inlltoiqae  pieciam  mihi  t^ddcre  .  cum  qain  &ta  iiercdtaceilk  Sc  in  opens  fa^us  iis  lo- 

fciens indebitum fcruum  manuraifcris ,  vcl ob  hoc  cuplerior  pcr  folurionem  indcbiti.  Nuila ergo  ribi 

ipfomnecondici«mplius  ribi poiIcc,nc alioqm di-  fitmiutiaupcr  condidionem  inc^ebiti  aufciajaa* 

«tndoro  fic  in  poteftate  tua  mifle  cundiflionein  bi  omoe  id  in  quo  loaiplerior  fadus  cs ,  quodqne 

mihi coaipttcntcm  folo  fadocuoadimere,  tcquc  hodic  non  hnbcrcs ,  fi  ribi  indcbitum  non  folutP. 

i  condidionispciiculo  libecaie  contnLfU.fupr.  dt  fcm.  Planc vt  lcrui  prectum  mihireddas,  non  te- 


limu«.Quociesenim«qi  itatcmdcfidcrijnatural:$  augcrcin  cuifa  condidionis  ,  cumnon  quafi  pi- 

ntio  aut  dubitatio  iotis  moratur  ,  iudis  dcccctis  ctonusidacqtiitiuciis ,  fed  quaiiaJius  qoilibct  Lfi 

tcropcrandacescft/.i«i<«it»g«i»8j  *.  fU.dtrtgul.  iar.  €^.SMtmquuquiiitf.f»l»ummi^.  Lfi tptmftr- 

Et  tuiium  quories  nihil  fine  captione  inucftigari  UHm^.de Maien.mpt.l.fifnterfmiluui^.^.i.fiifr.dta'' 

poteft,  id  eligendum  (emper  eft  quod  minimum  d0pt.lMbit0r  i^.f.vU.iMfr.  dd SCTtfM.  Ulud  non  eft 

Mibcac  intquiutis  Lqu$tiu  2 •  o.tod. i  n  propofi to  au-  prctermictendum ,qaod  Accatfius  nocat;  aliam  xa* 

«C nihil mimis  iniquum  dici  potcft.quim  vt  tu.qai  cionem  efte  hcredis  qui  feraum  d  &  ex Jefpci capla 

lcicnj  &  prudens  fcmum  indebitc  tibi  folutum  pcjeftandum  liuefcicns,  fiuc  ignorans  maniimifir. 

nuuiamiiitti,  vt&mihicondicendicius &ribi  rc-  Hiccnim  omniniodotencturJcgatano,Ttlalieni 

iimendt<acaltacempc«iperes,ialcemadprcci|  rc-  predumeiprznet  j^.firts  Ug4t4  i6.biftit.it I^.Lfi 

IMinrinnem  m  hi  rcncarit.  Vt&in  l^ccie  LJiitm  itujttilinet  ni.^.t.dtltiMt.i.qaiz  omnimodocum 

t9jiHp.dttimt.(4ufdtn4t,  .             s:- '  .-■  .  ,  oncracumtsftatorvoluit.quamdcfundii  volunia-, 

g  JtM«faw,ea»  w«>irir,jHf ijyiw  tfmmilm  jjhy.  icmnallotlle^oraopocuiccludete.lnpffop<^ 

li.RAT.OVa  .Non  alius  condidionc  tcnctur.quim  ca  auteih  fpccic  is,qui  fciens  indebitum  feruum  ae»" 

qai  vel  Iqcaplecior  fadbis  cft,&  quatenus  locupic-  cepir,4c  roanuniinc ,  non  cenecur  niii  cx  cquitate, 

aor  eficAasfbtc vel  pcadbis    fciens^ledt ,  nein  nectnrfiim  tx  sequitate  nifi  qoatoiDs  (ocoplerioc 

plus loeapleiaretur,vt in  fupetiore cafu,atqoi  cum  faflus  cft ,  aut pcr cum  ftetit ,  qaominujfe^usfit, 

hominem  indcbicum  tibi  dedi,&  cu  oefciens  indc-  non  eft  autem  fadus  locuplerior,ncc  prq  locaple* 

bitum  acceptfti,accepc&mque  mamimtfifti ,  neqne  ttoiebd»endus,qui  feruum  ignoiaos  mdebttam  ac*. 

pocesviden  fitftus  locuplcuor  pec  acquifirionem  cepit&m:inumilu  ,  ncc  c.i  manumifnoncaliquid 
Iibetti(f.l.ww9;»r«i«r/f  ii6./.ii«r^«l.itB'.oeqaeiffl--  pcatccf  libcrtum  acqmliuic .  vc  bcn^ hic Accurffos 

Mmui  cibi  potc  ft  coc  cam  manumileris ,  ctitn  boaa  tattodnatar.  Stmi  qttod  addit  fimilem  hoic e/Ie  /e- 

S^^HRIkerit  nefcicnsn£oodi&ione  tenetu  Erg^  ^  gatarium  ,  quicauit  hercdi  vulgari  caaoone  fi  cat 

BollaKquitaspatitar,vccondi£tioncaIiquatcnca.  p>huqoiimper/r2;^iMi.vtfiteslegatapenesIegata- 

nstncc magisproptec  operas  hbetti,  qu^m  ad pie-  riam  imerim  fine doh> malo  peteac non  ccneacuc 

.fft^'fiaf  tyff tnendnm.  Cum  operaehominis  in  hcredi/.i.$.r/r^ta«^fiijfS'.sl.rir.Ego  noniin  fr., 

fillftufint!.j.^4.i5V''4<»if«'.j5w"'.  Bon«fidciau-  cileprobarepofliira,qaividco  multum  diftare,  aii 

tem  polleinir  fiudos  onuies  fitciacfuM  Lhtiu fidti  rcs debita  fa&o  fuo percac,an  fado  debitorisettaiB. 

48.di4«fi^*  Krtdwin.  mulco  inagis«Biemille  qni  iufto  Sc  cura  bona  hde  coniundlo  ,  it^tnqoe  noa 

domsmueft,qui  ncc  confumptos  ncc  cxcantes, ncc  gcncris,  fcd  fpccici  dcbitorem  eflclcgatatium  ,  qui 

inietUM^^oec  officio  uidias  rcftitucrevnqua  co-  legacuraaccepit  pia^ftita  caurione,  quia  necfoluti» 

ffiat^StwtAciltMtepA  ncmpoffic  qninaccipien-  ficri  vnqnampoceftin  geneie,  fed  /cmperin^d^ 

doi  me  fetuum,qaamuis  indebirara  fa^s  fis  cius  ndiriinilt  ad  SJmfnimi0§fii/r, 
ifcrmmiT*,                PMoamififti .  c«domtno 

0  f  fadebimmeft,ncmtantiki^quodomiimoiiondcbetur:fe^ 
AAtaaifi^i  (bluatURaucfiidtquodaltiis  debdiAt,alius9qua/i  ipfeddleat^ 
foluat. 

irff  DlrflllflllW  /i^.fcMOr.  inquibuslocisomnibHs  c.idcm{entea» 

U..  .  cia pcoponitur,qux ia iu>c i.iuli ^uod  hic apeitiiu 

i^h«iBsl.fencciuiattunfoipfiauis  ad  Lfi  fttiu  tx^axum  >  qoaoniniad  iadeb«i  condiftioncm 


Digitized  by  Google 


DE  COND.  IRDEBrTr  LIB.  Xir.  TiT.  Vl.  441 

perdn«t,indebttiim  diei  Don  Ci  ^uis  GmoUdutQA .  re^icionem  vjjam  efle  ab  cq  <mi  iuum  ceccpit ,  Uf 

•ar»q^Tpr«iion  dft^itailiu  vn6  debear ,  Mib  dt  alim  loliieeic<,  ^nim  qui  dwuit  iift.  /.  r^pMMH^ 

<rtmriihilipfe<1cbcar,  (blnat  timcn  quaGdcbcatt  Procedicenim illa rcguIaquotiesisi]ttifoluicalie« 

q|{tQcafumd.ibilcbitupi  eft',quodloiui(ur,li(^cei  nanomioeroluit  >  &  quanalias,non  quafiipfi^ 

«il  MuUmmBHictiwt, hoc  ipTnm  quod-  «rfbita»  dBhcittlstef««^^  i.4tfef»li»iiifii$.  i>^id$fibu^ 

•l>aliodebe3cur:ldeoque  condtdioindebicidan-  JifmAfafifif  jiMpimifJHlHttif^^ifi^ 
^lc^ci^oMblaic/iccieGBrcibregul»  qoc 

W.llA>i»iAinr»libroi.Qadltow«[k 

T  T^-c  condi(flio  cxbono  &  .Tquoinrrodu(^b,  ^ap4  alcenus- udiiUeruiaC| 

■  •   •  .•  .      '■  .;" 

tAkm^(ctic>an,VTto  fiifhira  ficaicfpiefatis  tnilt. 
••  'jtil'kffMtmdi0i0€4t  ■  qUodpodctior  liic c-<rus  in(Ji)ciccon<niflionem in^^ 

•  acbiti,qucoi|mimo<^cxigit,vtquodalienufijii^^ 
-  Kof>«iicin  habce  hstc  lex  dabtnndlaat  a«ct<>  tranflatum  iit iA a^lmiSifto  & vohinrace dotniiik'' 

def>t'ira<ionem,qtiam  qng ad  tCHMmhBac  Tim-  fadlumqiic  fit  accipicntis  l.fttmtru  fufr.bectir2 

lampcrtinsr^adcoquead  vniue(ibint»Ammide  PciotvciocaGjs  pot,cil  ioduccic  condidtooemii-a 

«HMiAlifHMbiic.  Nonenim  videbatur  peniiiccea>  nc  ceora,  quxgeneraliorrm  cau&ml^ec  qtliUr 

dhm  ei ,  qiii  fadlo  fuo  dominiiim  rci  fiix  in  alium  condicfiioindcbituncc  aliud  rcquuit,  nifitCquoS 

llwftttMcc  %  VI  contta  ioctum  iiium  veniccc ,  &  ab  ctiam  l^o^i.e  altani)s  aJhuc  dl ,  apui  alium  tameo, 

iibetflttofirodari  fibi  debctcincenderet  »  qaod  iioeoaiilaeflc  «kpcchendacuttqnpdc^fflaccidic^ 

pAorifle  aduetrano  dedidec ,  cum  ncmini jpetmit-  poflcnio  quidem  frequentiUs  (|9p£nd(MoiiunQi,itt 

iHlduntiitkVtcontTabdttm-jtMuu  veniac,liauM&b.  coadi^ioncm  ventt[cilenim  conditftioinrcrdum. 

flMEliim  Hlud  a iute noniu improbatiimifi^MarmM  Ibliusetiam  polfcflionis  a  dominio fciundx,adccH. 


WffMitSttiaf$JlJ^CJtf*^im*mi^&nniu.  Sed  quccoo4i^ia<lcbiu,vtviaiinusiaU«iMirf if.fj( 

rvneriTquitas.qHKomoesoraninocondidiones  /tdfiiuimnifupr.bcftu.]  fcdumcn  potcftficri,id 

kndwut^  le^  enttotxcs  l.fm.h  fin.ivfr  4dSC.Tnbti.l.  vcto  fic  pletunque ,  vt  pcrcondidboncm  iinc  cau(a 

dU^III9ki»fhl»uiidmwttit  verf  ftnefupr.detwfMS.  ctiam  dominiumauocctur,ncmpequodnon  fida 

noopatitur.vccxalicna  iadhitaquis  locuplcccttir /.  prioris  donnui,rcdalia  quauiuationead  poflclTo- 

mmhHHT* io6.dertgul.uif.iti*tHl^ndturit i^.fufT.bot  rcm  pctucnctic , dummodo  ilne  cauia pcncs cunt. 

lll^  Meo^iieqiiod  ex  aheoo  epad  aliumfiaeotaAr  liodie  ilc  Ui..y& p<tf.itfr.TufHxJ.i.i.&  ^C.i$ 

llunoqueiurtcflereperitur,ex  bono  &  xquoauo-  (ondtfl  ex lfg.& fin.cduf.l.fntm  quem  30.  rerf  ftiNiidutit 

dindumeR,exeafcilicet  «quiiatc qox luris naca-  quewfi  di4(im.empt.& Lft&m&Tumtu  ^i.fitp.di 

x^tfk9ipfi^itmilfmmtsM^'*''^'^tmt.lffmt.%.  r(i.fr<^it. qaam<lccoodiAiaoefihecanicaccipien- 

^•iff*itJ»i/ii(/>r  Fxcipif  timcn  Accurllii^^c.irura  /.  i.  dam  cfTc  rcdc  fcripfit  Cui.'.cius  ad  h.inc  lcgcmJ 

f.interefiti^rtfi  vtutP.titmsit.tutditnnp»fi. rntfi.  qo^.  Nam  vt i<(|pm  Cuiacius in Paratitlis  docec, condi-, 

dHtodtttipoae»  OMtltcieaiMicmfioe  om&effcde--  dio  fifl^Wi^  ieoncuxrir  quidcm  picr  mque  ctml 

■Mtertditur,  aSea  camenauocarinonpoflScfcd  condiclioncindcbiiijcxtcrifquc  condi(itionibus>. 

fral^.lbi  agiiur de  firudibus  i  mulifCC  ia  poflciTiu  fcdtntetdum  tw^cn  itiamfula  dacur,  vtinlpecte^ 

netn raiOa «enois  nomiiie bona fide  confiinniiis,  /^d'i)irdrii}/.i.tii/f  r//.p«x.IoteUigeergahancle-'' 

^tproindc  nec  ampliuspenes  mulicrcraeflede-  gcm  quoroodo  vules  ,autdc  ccyndidione  indebi* 

pt(-hrndtm:ur,  necune  caufa  cum  ^  Prastoceau-  ti,autdecondictioncnnccau(a,dum  necondidliQ* 

thore,  &  bona  6de  pcrccpti ,  adeoque  etiam  coa'.  oes  ift^  confoodas.iuu^C  qujcfaipfl  ad  idjr9x.%£ 

>»>p<tflot»KccfaMc  rcfert>an  yodaiienumfiiii  ^fi^t^nmpiff» , 

I  €7  ScifivoLAlibroj.Digefloruni» 

QTichus  telbtttentocius,quem  dominuni  ruumafbitralMtut,iibertate  ^Cf^ 
A3pt3,(j  decem  annis  ex  diemortls ,  annuos  decem  heredibus  prxllitiiret ,  pdl> 
^BXkp  annbs  pncfinitam  quai]titatem,vKiuflu|  erat,  dcdit.*po^mQjdu  quslapieiii- 
gh)ufi  comprrittnec  reliquonim  dnoomm  dcdir,&pfoouDtiatDs  cfl  ingeouufli^ 
qux(itumeft,an  pecuniam , quam  hcrcdibus dedit, ytlodebitamdacainiipiri 
tsi':  &quaa^oncpolfiti'rcipondir,ficam  pccuniam  dedit  * ,  qux  nequ«r 
«iQfenaiiiis » oe^B«zie«uiSt  Oii  bpna  fidcfecuiebat^  «pxfitaiit ,  poilere^ 

'  4hi^(i«hB«sfp#.ltaciir.  Atquic&Q  Stichustella-f 

*'  JfSbt^Sti^V  *tBMt1ltt:     *•  mcnioriiisqucmdomioam.iinunatbiirabatur,  li' 

.  '  '•••>■  bertaicacpcpcifuboacon4icionCf(ipcrdecemaft- 

-'llATt *▼».  COBdiAio  mdebitf  ftoali«bec4i»*>  aoscOMiaaos tdecem  heredi  prxflaxec «  dcficsD  ft4 

iMl^fi  ciimaliqiitd  d.irum  eftob  caufam  pr^-tc-  o6to  annospracftitir,  nonob  cauiara  prxrcrirarr» 


d|^,«fti»^us l^BMunobh^tooain i^iitmm^.  puii^,^^fml^)?^im^ * ^.^f^^ £#"^£«3^ 
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liium  libcrtitemdireiaam  ex  dcrundi  tcftamcnto  porrircpudiarcnon  poterat.antcquam  cfTct  dcl*. 

Confcquf rcfiir :  qux  tamcn  caufa  non  potcft  Tequi  ta  l.uS-dectUdlii  iKfi.dtfuciifjdUi.  L  iititi  77. di^, 

in  pcrlona  cius ,  qui  iam  tum  Si  libcr  &  ingcnuus  bned.  ncc  rurfus  «iclatapotcr.it  vidcri  hcredkAsaa- 

•rat,  quiquctalispcrfcntcntiampronunciatus  cft.  teimplcramcondicioncm/./iff<6}.$.y?y«i4  ctHikm* 

Nccciiini  qui  jam  libcr  &  ing:nuu$cft,  magis  li-  fieuiStii4tkf(e»ftiltumTrebeUidnuml.ttquit\jUctmit&. 

bct  Sc  ngcnuusficri  potcft  .ncquedubitandicau-  infttt.  Proindc  fccutarcpudiationccondidioni  lo» 

la  vll.irclinquicur,  quin  lalisiitpuft  fcntcntum  dc  cuscft  non  indcbi(i,(cd  quaH  lenon  (ecuta.  Ati« 

ingcnuicatc  rcdditam ,  quae  pro  vcritate  habccur  /.  fpecic  quam  tradtat  bic  Sczuola,non  fubeft  aliqa» 

ing:r,uum lyfupri dt Jijt.btmm.l.retiudu4tM lo^.dert-  caufi  dandz  pccunix, nc  quidcm  implcndx con- 

gul.  iur.   Ergo  quod  per  odo  annos  prsftiium  cft  dicionif  gratia  ,  cum  iam  iibcr  &  ingcnuui  cllet 

per  condidlioncm  indcbiti  repcti  non  poicft.  At-  Scithus  cui  adiciipta  fuerat  condiciu  ad  libcrci> 

queita  Accur/ius  nofter  Sc  Azo  fcntiunt  ,  cxifti-  tem  promcrcndam,  ciim  iam  libcrcHct,  &ingie> 

nianics  lcgcm  haiicquz  dat  Sticlio  rrpctitioncm  nuus. 

intelligi  dcbcre  dc  condii^Qns  ob  caufam  dati  a  Rtjportdittfitdm  petunijtmdedit.  Proponraerat 

caufa  non  (ccuta  cx /  j.  %.fiUhahomo fupr.de cendtQ.  Scxuolx  duplcx  quxftio,aniii  hac  Ipecie  repcti 

(aitfddt.cauf.Konfteut.l.cumdtttilldm  6.l.fi lilfer  cf.Cod.  poilct  pccunia  pcrodlo  annosfolura  ab  eo,  qai 

«^/fW.Quod  ramcn  Bartolusnon  probat,vctiorem  obligatum  (c  putabai,  vt  perdcccm  annrs  conii- 

exiftinunslrncrijtenrcritia.quidccondidiuncin-  nuos  deccm  jnniu  hercdi  prxftarct  condidcni< 

dchuircfponfum  hocintcliigrbac.  Nccali  id  mi-  imphndx caula.  Itcmquaadionerepctidebeiei. 

himdicmm  eft  ,  (ed  nun  racionc  illaqua  potini-  Etquidem  ad  poftcriorem  quxftioncm  nihd  rc« 

mam  muuctur  Bariulus,q  lod  vnaquxquc  lcx  de-  (pondctSci  a^<iqudfifurdut,inquit  Accurlius.Jdci, 

bc3t  intclirgi  (ecunTum  naturam  rituli  fubquopo-  rorta(Ii;,qu6d  dubitari  quidcn'.  potcr.it ;  vrruinne 

Jita  cft  cx  l.lmpirjttr  16  infr.  dtm  dumdddtil.  [non  c-  condidlio  indcbici  competercr.,  an  poiius  ob  rcni 

njm  ita  fc;  ipfiC  Scaruula  lub  Tit.  de  condtH.  indili.  fcd  dati  rc  non  (ccuta ,  qux  v;x  vnquam  po/Iunc  con- 

I;bro  qu.nio  Dij^cftoium ,  &conftatin  libiis  no-  currcrc/.(/«»»;«4  ji  /i»/>r.Scddcc  .n  .'i  iionc^«f4«yi, 

ftris  mulcas hgci  cllc  fub  al  cnis  Ticulis  collcci-  qaxgcncraliorcft ,  dubiuri  nonporerAt,qutn  e« 

tas,  quaticlcuiiccmal^/:(j;irrH4<rolet  Cuiactut  di-  lahem  compcccret  ,  quanduquidcm  &cumaiii8 

crrcl  At  porid$,qui.i  mtrj  iuns  ratio  facit.vtdcm-  p!eiunq  iecompetit,&:  ioUphrunqrc  datur.vc di- 

dcbiti  cond-dliontf  lex  lixcitKclligi  dcbcat ,  nimi-  ximusadlcgcm  przcedcntem.Scdad  priurcm  qu^ 

nim  quia  iu  hac  fpccic  non  immcdiatc  ob  caulitu  ftionem  propoiitam,  qux  plus  lubcb  it  didiculca- 

fucur.tm  Iibrrtatis3cqn:rcndx,dataftierat  pccunia  tis,rerpondct  Scxuola  cam  dillin^ione,(ieampe« 

nci  ab  eo  qui  fcicb.it  lc  non  tcncri  ,  vt  malc  Azo  cuniamSdchusdcdit,quxnequcexopcris(uis  oe-' 

crcdiJit  [.dioqui  non  poftcr  repeterc  ,  qui  fc  ens  queexreeiuscuibonatidc(eruiebacqux(itant,ie- 

dando indcbicum  donaflc  viderctur l.cuiusptrerro-  peti pecuniam  pudc.  Qux diftindio  dubicandi  ra» 

rtm  ^i.de  rtgul.tur  l.fi  iqui  t  j^.  I.fi  noii  fortem  iG.S.in-  tioncm  il]ahabct,qu6d  per  libcram  pcrfonam  ni- 

dtbttum  iqucd qua  y.fiipr  b<!C  ri/  Jlcd  ob  caufam  prc-  hilahj  quxri  poftic  l.folutum  11.  ^.ftrlihtrdm  infr.dM 

tctitam  .idfcii|  tx  conJiciunistcftamcntarix.e  iif-  figntrjihtl Jlifuldtia  ifid',i.  f.dlieridtvtrborumoUigs-' 

^uc implendxvrrariafed  pcre.rorem.  Inqiiodif-  tmtbm l.i.Cod ftr  qiuu ftrfoH.n9lijuqutr.  Scd  fallirea 

tctchxclpccicsabills.dc  qtta  in  fupra^-idVis  Irgibus  regula  in  libero  hominc  bona  fidc  alij  /cruicn- 

qux  dant  condiiftioncm  obrcin  daci  re  non  fcoita.  ce.   Acquiric  enim  tam  ex  opetis  fuis ,  <^uara  er. 

Cuicumdcmumloc«scft,cum  quisiamlibjrpc-  reillius,  cui  bona  fide  fcruit  fuo  po/Ic(Iori.  Ex 

cu  iam  dcdit  ad  hcc  immcdiacc  ,  vt  manumitta-  ajiis  ver6  caulis  omnibus  libi  /.  dcqutruntur  10. 

tur-.non cram  vt  pareatcondiAioni.  Caufaenim  H*t»fld(tt  l.quibtndfidti^.  infrincif.  dtdfquir.rtr.iUm 

dandxpcainixnuliacft  in  pcnona  ciuscuiadfcri-  min.  Ergoquodcxopcris(uisvclcx  re  bonzfide/ 

ptacf>nd!cincft,3d  promcrcndamlibcrcarcm  cuin  pollcirotis  acquiliium  Scichus  foluerit ,  non  eftx* 

iamhbcr  ciVet,vt&  in  Cpcckl.  itcuihtrtdiidt  54.  vbi  quum^tpoftittepetcrc,  cumnon  ex  fua  ied  ex ipJ. 

diximusylf;>r.   Aliaquc  racio  cft  eius  dc  quo  in  ./,  (ius  poflrc/Ionspecimiafolueiif.  Suncenimomnes 

i.^.i.fufrAtctndiS  idufddt.  idrft,qui  pccuniamdc-  hx  quxiliones  quxde  corrdidlionibus  occurrunc 

dit  tmplcndz  condicioniscau('n,viherediratcm(i-  cx  bono&xquod  iudicandz/.^rox.  &l.  infumma 

biacq-iircrc  poflct, qtiam poftca  vltto  rcpudiauc-  (>V$.qtudobrtml.indibitiiyfufr.h9(tit.l.fi&mt\x.fuf, 

rit.  H.ibnit  i  nim  is  cauTam  d  indz  pecuniz  vel  ob  dt  rtb.crtd.1  cum  bi i.^.fiqui$dtdlmtntu  ftrf.fdtiifufrdt 

kociplura ,  vc  hcreditatcm  tcpudiatc  podct ,  quam  trdufi£l.iftn.i)i fi.tnfr.dd  SC.Trtbti. 

I  ^  Tutor crcditori  pupilli  fui  plus,qiiam  dcbcbatur,exroluit:&  tutelac  iu-^ 
dicio  pupillo  non  imputauiL(]ua:ro ,  an  rcpetitionem  aduerfus  crcditorcm  hxl 
bcrct.relpondi ,  haberc. 

Ad  §.i.TMtffr. 

RAT.ovB.Ciim  indebitum  tilforimpiiberis  no- 
mine  numcrauit ,  impubcris  non  tutcris  condi^io 
iiiUiim indtbiium  $7.fupr.  Nunquam  enim  rurores 
Auc  procuratores  a'icno  nominc  f  duentcs  rcpc- 
tunt ,  fiue  fuam ,  /iue  pupilli  aut  domini  pecuniam 
fuluerint  /  fiprtcurdter  6.w fin.fupr.  quia  fciUcct  non 
fuo nominc  foiuctunt ,  fcd  alieno,  vtibi  diximus. 
£tgo  non  cOi  adhibenda  diAindio ,  ^uz  hic  adiu* 


beturaScznoIa  vtrum  tutor  in  reddendis  tutelc 
rationibus  cam  pccnniam  quam  irapuberis  nomi- 
ne  foluit, ipfi rcputauerit  nccne,  (cd indjftindc  di- 
cendum  cJt .  dcnegandam  ci  condidlioncm ,  quai 
nullura  damnum  (entiat  qui  cx  culpa  fua  (cntic,- 
cumimputarc  fibidcbcat  ,  cur  non  reputaucrit' 
cumpoilct.  Dnc.  Quod impobcris noininc /blu* 
tum  confcqui  tutor  poteft.fiocditeia.i  cutelca^aio- 
ncCuc  contrario  &  vnli  lUtelx  luuicio.ciuscondi- 
^ioocm  habere  quidcm  tucor  non  dt bct ,  fcd  pu- 
f  ilJljf  cuius  nomine  indcbicum  tutor  i^lgtt  :  lcd 


t 
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quod  confequi  8c  repetere  i  pupillo  non  potcft,    rc  aur  ab  co  petcre  Yclit.  Non  cniin  copafatum  efl 
i<i  eum  repctcrc  ab  co  qui  incicbiiuni  acccpit  x-    contrar.iun  ludicium  tutclx  nifi  nc  ccgatur  tutos 
qnUfinnmi     ne  alioqoi  tn  damno  ipfe  mancar,   expeftue,TC  papillus  agat  tutclae  fi  fi)mcaniia««* 
^ui  «utcmindcbirum  accrp-tcx  ipfius  iadlura  lo-    pTC  vclit ,  qiiiafciatrrtutoiis  futcTc  dtbitorcm/. 
coplctetur  contumim»kmx<j}iiMctal. »m btc   i.f.tltMitntr  tnuL&ttU.^.iim&.l.n^jtmt4^m 
lumsi^fi^-  Atqdtmor^i  adionetatelcipao  fmtif.&  f^0ihuc& lfitmtAmi6J*mni.&tM» 
pilloconaentusrationci  eircHdidit,  necquodin-   diHr.  Ergoalierutrumeucrirc  ncceflccft  vt  velia 
dcbirum eioctiomiue  rolucntipfireputauit «nulla  damno  mancai  tucor >  quipcrcixofemlblttitinde* 
amplius ratiotie  mdeinnfeitem  conleqoi  i  popiUo  IrfKam » nec  id  papilloaaione  tntelc  lepncauir ,  ic 
potefti  qnianoo nifi  remel  tutelc  agi  potelt ,  ncc  ex  eius damoo  fiat  locupletior  falfus  creditot ,  aoc 
rurfus  conrrario  lutcLciadicio  poftquam  6mei di^   vt  dandaei  fitconini£iirutn  crcdiioiemi^aiiildt> 
ic(ftoaailcft,cumfufiiciatdiredltinonimniiitn-  biiuAiacccpitindebiiicondi^o. 
tod^nimpapdkvfivo^iUBvjciffinnitonicpinai- 

;  %  %  Titius cum  multos  crcditorcs hiberet ,  in  quibus  &  Seium ,  bona  fua' 
priuatim fadta  vcnHicione , Maeuio conccflu,  vt  fatis crcditoribus  facerct :  (cd 
M?uiusfolait  pecuniam  Scio  tanquamdcbitam,qu2iamaTitiofucrac{bluta* 
qua^/itum cft ,  cum  poftea  rcpcrianturapochx  apudTittum  dcbitorcm  partifu 
folurarpccuniT ,  cuimaais  rcpciitiopecunix  indcbirxfolutac  compcticTitio 
dcbitori,  an  Mxuio,  qui  in  rcmfijam  procurator  fa(^us  elt^rcipOQdjL  iccUA'^ 
dumca»qua?piopoacicntur,ei,cuipofteaiQiuiiIcc. 

Ad%'t.TiHm.  nottomfne,icdadrutimt«fnenconmodnni,fuo- 

quc  pcriculo.  Et  idco  pcrindc  hibcndus  eft ,  a.lt 


dcbiti  d&nda  ilcci.non  qui puor ,  fed  qoi poftcrioc  in  eiushciedcsi.i£4is  }j.C«iu^c  n^rrrtr  f  jfrfjfniMliijJ 

roluii,ciitnprior(bltttiome(a^a[deliacettfmfo-  ClHl.4r^viMr.irbidictiarnitficeffl  qnamuttinoilen-; 

Ialoquimur]tndebicatnfeccritpecuniam,  quaepo-  fa  difciplinamilitari  alterius  procurator  eile  noB 

ftcdorc  fulutione  continetiu  i.(ii»i  in  ijj^fnfui  bte  poflic,  in  rcm  tamcn  fuam  honcfti  fieti  pcociiiato<- 

fir.  Sedtamenconftat,ttahocYerameUe,iiuqui  tcm ponc,cilmeoeafiiceHi(iiamnondienamge«' 

poftcrior  foluir,non  alteno ,  fcd  fuo  nomine  foluc-  rar ,  umetn  contenrio  es  «Icetios  pcf£ma  bonafi^ 

rit.  Scmper  cnim  cum  de  condidionc  quzritur,  dc  fumatur.  Atqui  ponimatTiriumcdmpliuimo* 

inrpicicndum  cft ,  nontamquisfoluerit,autex  cu-  haberct  creJitores,  pnnatim  fafbivenditione  ho^ 

ias  peciinia,  quam  cuius nominc folutum fit ,  vc  norumfuorumomnium^cacoii.xfniTcMxuio,  ita 

pcoxinie  fcripfimusad^.prjfccdentcmex  /.  indchi-  vt  crcditoribus  omnibus  fatisljccret ;  eaquc  lcgc! 

rm  ^7  &^  tu /ummAG^^.vUtm.fufrk€»im>  Atqut  bona  Titij  omnia  fibi  haberec  :  quomodo  etiam 

po^imtis  Tioum  qaidemqni  in  huius  %.  (pecie  ve-  donatio  ficri  intexdum  folet  /.  hmdiutem  iH,  infrjt 

xas  flicrar  dcbicor,  pnorem  foluiirc,  poftcriorcm  1leJ9iMt.l1iimmxi.Ctd.etd.tit.  Atque  itaMzuium 

ict6  Maeuium ,  fcd  huoc  umen  tanquam  procura-  in  rcm  fuamfildum  efle  procuracorcm  k  Titia,  Ei- 

lOcemTiri)  deexconnenrionecomTirio6d«,vt  eofi  Mamist  (bfuat  t  qnod  iam  Tiuus  (blnerarj 

crcditc  r  biis  ciusomn^hns  fati-faccrec.  ErgoTitij  danda  condidH  )  «ftnonTirio  fcd  Mzuio,  quiaSc 

hominc  non  fuo,ita vt  quod  Mjcuius  foluitj  Ticius  podcrior  foluit  &  fuo  nominc  foluiile  intcli'gitui^ 

i^(e  foUti(&  videacur.  Quid  enimRfeiranpcrle  Im^c l.fiqui/ittrtmfitmtiJmiiS.$.9kim.ltiitpr4iti^ 

lfti$  foluat, a';iudve  qui  1  fjci:tr,  an  pcr  procurato-  fupr.de prtcurdt. l.i.fufr.  fmil.  ertifcHui.  De apothio 

r:m?{  fifr9iurMt§r^.f»ffib9ttUulA.  UdMtem  yf.^d  autem  de  quibus  hk  agitur  &:  de  antapochis  vid« 

^^uif.jridt^dtuwMftf'  Cilm^tarTirinaiUeiit,  lfUtrts^bing.Ctd.dtfidMfirum.  Apocha  fit  in  £i- 

quivtramquefolntioncm fitcMekitclligitur,prio-  neccmdcbitoris de recepto^ ABCapocha vcr&infii<> 

temquidcm  pc?  rc,poftcrioremvei6per  Msraium.  uorem  creditorisdc  foluto,nepoffitdebitornega-' 

Cui  ub(ccro  ali)  qtiam  Tit<o  pccuniz  bis  folurae  rc  lc  in  prxcciuum  foIuiilc,qaod  inpofterura  qualii 

«ndidkio poceftcompctcre'DEc.Quod facit  pro-  tutus prxfcoprio&e noUecfoIttcte.  £t  itnbenelili 

CnatocinKmiiiamcoiiftitucusiacitquidemalie-  Accucfiiu.  '  , 

j  ^  Idcm  quxfiif,  an  padum ,  quod  in  pariationibus  adfcribi  folct  in  hund 
modum ,  Ex  hoccontraclunullammter  fe  controiterfkimamfimsejfe yim^^^it  rcpof  - 
uuontfm/icipondijniiuipropomjcunmpcdirct.  -  :  t 

(Inecolirroitcrfia  aliqaaquxlitcm  (empcrprascf* 

Jdi.yldemfMfU.  Stl.ftietfiii.f.fiMnti  fufr.de btrtd^it.  £rgop«» 

Anm  quod  adfcnbi  folet  in  pariationibas ,  id  eft,' 

R  AT.  OTB.  Kon  poreft  czercni  oondlAio  in-  in  comptttitionibus  hinc  inde  ita  fi&is ,  vt  nihii 

i^Airi>y(iKcalia?lU«diafiiwto  midtomin»  d^cttitrnmfJ|li* 
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tucHfir  LStub«Ji>\  tnjin.de  (i^tiHib.  Aibic^a  rtiam  quam  compeiii(Iet  ci,aui  rdcnsindcbituniiblaiii' 

mun  a  fti  ularione  AquUiana  in  huncjpodum ,  tx  (ct^iue    mence  iblui(tet,vt poflea  repciefec»fiw 

ho.  itntftSu  nuBjm  irtttr  fe  cenvfutrfum  gmpltm  ef  fimpUcif er  l  qu$dtjuu^c.fuf>r  l.inithitum^C.itdmi 

fiMa,  nunp  teii,vtm  ruigrncralitats  condidio-  Stulta  igitur  hoc  cafu  rcnunciatio  cft  , &inutiliv 

nem  c]U')^juein<}H>irinon  concinmt,  c|ua(i  ci  re-  tanquam&di  iuritnoBcompetencit.  Qiiiniai& 

'jinnoaire  infcllig  tiir  is  qui  nuUam  ndufrfTio  dicerem  padiim  hoc  ,  qiioniam  hnherrt  vmirx- 

connuucrfiAtii  (e  amnlius  fa^uium  promiii..Ciim  preflc  donationis  >  non  alitcr valcre  poilc  moribat 

cnnmpoflir  qtriltbctfiaori  fuofemincuire,^  titiei  noftri«,qirit»as'omnesoanino  donarionei  cnfal* 

ptoic  :    \o  u£tol.ftiudtx  4'  fxpr^defnitcir.  l.penul:.  cunquc  aonationi$,&quoquomodLi  fa^ ,  dnai 

•              C.i<c^«d.ifUidnietiamcondi&ioniindcbiarcnun-  nefauoreouptiarum  &  in  contradu  marrimonij, 

ckneproftrbitrioiorertt  .fiaeezpcef-d^fiaetaatd,  egenrinfinuflrione.quamfifiMritinnnuatuai.Cuin 

tsqui  mdcbirum  CAwti  camen  quod  quislcieotindcbirum  nmplicitcrfil» 
D  E  c.  (]ondi&oindcbici  nnn  alij  datur  quam/  uit,non  eo  magisrrpeti  pofTu^quod  donatio ,  qua 

ciquipcreirorem  ic  'Uians  (e  debctefoluit :  alio-  per  eiufmodi  foluiiuncm  fadia  efle  intelligicut, 

qui  doii.i/Ic  vidctar  aoii  fiklirifle  «  fi  prudciu&  non  fuerii  infinmnu  Tnfiniiattdnem  «nim  reqni- 

fciensfolu.-iit  lcuituptrerrortm  ^.itrtpl.iut  l.  i.l fi  iiin' Jnnacioncs  «xprf  rtar,  non  qux  tacii^  dunta- 

i«i#wi»!/«fw6z.  <frM/.  fc«m.  Atqui  ritantis  nuila  x.ir  tada;  intcll  guDiur.  Dcnique.gencndeeft^  vt 

voluntas  nullusconfcndis  cft/ir(}M«r/wroT0rmii5.  execuriaaeclaurdac,idcft,  qacinTltiiM.flpMi»^ 

fuprHe  iurtfdtci  l.i.tnpnmip  fn^^tk  dttu4ic.l.mhthon  (f>ns  parte  citca  rpniis  cxfciitioncm  appon  nrar» 

)in/tfi  i\<^,^  flitm.dtrtgulit  iHrw.In  plicatergo  contra  nihil  vnquam  addani  dil,  o(jtiuis,fcd  potiuseuift* 

didioncm, vtqnilul»endoindebitumac(^>citfi*  tora  principalis  conciadits  interpretatitHiemiAi 

bi  condnflionf  m  mdcbiti ,  cogitet  de  amittendo  cipiant:quod  optitnc  ;  rnbarc  nofiri  folent  ez  bod- 

cius  .<uxiliu  &  bcncficio  ,  cum  acquiratuc  condi-  DonS^xaymx i,Utxifltttn.Ctd.itn9ntmtiw.ft(lu$.i^ 

<Hofoiuenri etccaid qaod agicac,YCelrgsntetfixi-  fHttins$i.0$iUktrtmfii9Xttesfi4irii 55. Ltmpttr^j^ 

puim  '([inlutjtti  15.1»  fin.itifr.CQinmed.  Et  qua  crro-  f.Luam fiifr.de  pttfl.  Tunc.-iutctn  maxin^c  hoc  pro- 

zoc<»faali(at«ibluitindcbiCum,c3dcm  &  ci  ndi  cedii,in(|Dicfiarcolus, quandoillcquihuiufmodi 

^Uaiiiindebtrimi^tadaifecredenduscfiet.  Quod  gcnenlibascl«u(uUsnitcretur,efretindolo.Nun-> 

«amca.fi  apeitis  exprcdi  quc  vtrbisfccii^ct,  adte-  quam entm dolus inct^itus remifTus inieU^inir» 

^etiaro  claufula,  quamfidito  usa  notario  addi-  auc  cum  error  renunciands  proficifceretur  «x  te- 

\                      umCmponttyfeitMftwmMtrtt  vtique «Jmicte-  ftamentoincognito  vcin/.r/r/ii».c«i.<i<r«i.c7d(f.l. 

I                     lem  nuUam  condidioni  locum  fapettore ,  ac  non  itbii  (>.fupr.ditrMfiitUXKemyt,yfbjifMSG»TlA 

'                        proincrrenunciauoni.sc!aufulam  .vtvulg^nolhi  LfU.%irilMl^.lt 
<  cuai^  «uiuraanc  ,  lcd  quia  ncc  ab  initio  vlla  vn- 

• 

4  f  Ludus Titius  Gaio  Seio  tninori  annis  vigintiquin que  pecitniatii  cer- 
'  tarocrrdidit,6c  abcbaliquantuinvfurarum  nomine  accepit,  dtGaijSeijni^ 
noris  heres  aduerftis  Fubiiu  m  Maeuium  a  praeude  prouincic  in  int^nim  xefil- 
tunis eft I  ne  debitum  hereditarium (blueret,  & nec  quic quam  de  Wuris  eiiiC* 
dem  (brtis ,  quas  Seius  minorannis  vtgintiquinque  esdbluerat  y  repccendis 
€Utumapud  ptx(idem,aut  ab  eo  prounciatum  eft.  quaero,an  vTuiasjquas  Gaiof 
Scius  minor  annis  vigiDtiquinque ,  quoad  viueret ,  creditori  exibluerat  y  heiet 
cius  rcpeterepoffic^refpondi  lecundum  ea,qux  proponeientur,condNul»' 
quod viurarum  nominedcFundus  roluiflfct ,non  polle.  Item  quxro,  jiejjfti. 
mesrepetinonpofle^anexaiiodebito  iieres  tetinerceaspoifit.''  rei^ondi«  ne 
hocquidem.. 

-    '  hcnexotiiumLtmKiiutti.Ctd.dtJrHatbm&lit.exm 
Ui%.n;^tMdmTiHiiti  tf^fl^cod.diptJitLquipirttlbifimm^^i.t.k^it 

^  4BiuN.tmft.  Aiidc  (]u6d  in  integrnm  reftirntioni» 

Rat.  nVB.  FicrinocpoteftjVtlilbrsprincipa»  propnum  eft  ,  vt  cmniarcponat  in  pnilmum  fta- 

lis  nui)dcbeator,vfutcforrisvll«deb««nttir,qaia  tUm  ,  nrc  minus  quantum  ad  vfuras  fc  frodas  ' 

fubl.ito  I  nnci)  aliacccffbrium  quoque  tollinecef-  quam  quod  ad  forrem  ipfam  .luc  fundum  atdncc 

lc  cll  /  c«  :  , C9d.it  vfur.  L(um  frinfipMlu  ij^.dt  rt^it  /.  ^«o-/  Ji min§r  1 4 .  S.  rtjlitutit  l.  paxrt  1  -.  S.ffttMitiam 

,   t      ^  ttrili>ji«  Ergopufh.tqjampetitarcftiracioneinin-  fupridermner.Lvnic- Cod.de reput.^u*famti»'kH^i.ii$ 

tci;rum  adut  rlu<  drbitrm  (brcis ,  pronutlciatum  iwff^.rr^ir.  Alioqui  non  eirctplcnari.-ftitutio ,  quiB 

«jftpio  heteitc  inini.n-  (ottcm i.ulliimdcberi,con-  noninoranibusfubuenirct.aComniaininceffCBn' 

leqMCMfneceftariumclfevidetnr.vtdevfiirisqao-  tMtaaet,Li.C$d.d(ftntmt.p4fi.&nfiit.     *  ' 

qoc>,o^  i  un  &  ( mnuncutuni  inrclligitur ,  de-        Dec.  VfatX  fol U tg eins  f "nrri s  g  1 1  a m  Cttnftet 

bitas  niillas  m  lTe    ac  ptoiiidc  rcjpcutioni  canira  bitam  efle ,  non  poifunc  eile  indcbitac ,  qnamui* 

«fnas  minorquftfi  ^ebims  Ibloerir.rocnm  e(Ie.Pc»-  nequc  p«r  ftipulanonem  ide6que  nec  nudo  px. 

^       .       lct;im  cum  trtinin.nu  pcr  rcnrentiam  prindpali  dtopromilfae  linr  /  finon  fortemih.ia  ptjntif.ybi di- 

ncgotiu ,  nuliade  vfniis  aut  ttudlibus  lis  (upctef*  xiioius  fupri  faat  tuu.  N.4tuialiter  cnira  cas  debeii. 

fcpoificTcldebcii^VBiiu  liri«fini>altcEiiit.pai|*  ftritagnolcic  lik,  qui  foluic  in  vicem & rcmun«^ 


L.ijiu^od  by  (^oogle 
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^Ationcm  canimodt  quodex  alicnx  pecunixgra-  mdtnttr  iG.infr.itttUft.  mrtt^.  Cumqucinintc— 

(uito  vfu  pdc  ^>it  trg.l  tim  dthtttr  8.  tnfr.iuquib,  grureftitutioncminoruomniaeicpcdianturcogni- 

uuf.fign.vtlhjfoth,  taiit.contr.  Atqui  ponimusvlu-  tioncprxroiianoniarcalicuiusadlionisrf,  l.quidfi 

rasa miiioieiolutas Liin; cius fortis nomine, qux  mintr.i^.S .vit.fupr.dt mintr.  abfurdum cilqiiiicic> 

Veiedcbebatur.  O  nnis  enim  rcditutio  inintegiii  an  lupcrfi(aliquaa<^o,  cai  oilEcium  iudicis  mec- 

prxfupponiiobligationcipfo  iuictcncrcj  contra  ccnaiium  ,  vt  noftri  loquuntur ,  fubfcruirc  pf  flJt 

qua  relUtutiopoftLilatur.  Alioquincccgcrciirec  nccnc  dtqtieinl,iiuiptr(«IJufi9ntm<).^.i.dt»d,tmft.\d- 

vtipoilcc  rcftiturionc  is  quii|ifo  iuictutus eflct,  qHeeIlfortafrt-quodAccuifius&  Bartolus  de  of- 

quia  nunqi  a  excraordinarium  auxilium  eidimu  ncioiudicis  nobiii  hic  tra^ant,  ccfitota  iDadiflin- 

cft,ciiiordinariufuflFicit  tjn  cauftid.f.i.fup.dt  mi-  dio  dc  iudicis  ofhcio  nobili  &  mercenarlo  tan- 

tm.l.fi  quidtm  u.C.dtfr*d.min9r.  Cum  crgo  dcbita  quam  commencitianobisiiinnquampiacuit,5clito- 

fots  f  jci  it.viuras  quoq.eo  nominc  vlci o  folutas  de-  ■pius  a  nobis  reprobata  crt.Cxter lim  rcUitutionem 

bitasquoq.  fuillciiic<::idiJcft,nonadhibitailladi-  in  inrcgrumcx  haccaufa  petiomnino  ncccHc  cft^ 

Ain^ione,quxneceirjriaeft,ciim  dc  vfurisadhuc  vt  hic  Sczuoia  rcfpondit,ncq.  Hmilc cft  quod  fcri- 

dcbiiis  ncc  ium  fjl  jtis.&feparaco  iudicin  poft  litc  bltur  in  l.qtitd in dttm  -i.S-RrMwnminfr.dtcomftnftt. 

dcforteperadampetitisagitur,anin  obligatione  etijinpctitioncmillamcuius  latio  in  priorc judl< 

iint»antantiiminoffic  oludicisii. /.^«i  ptrctUufm.i  cio  habita  nocli,  in  poftcriorcmoueri  pofte.quo- 

y\.itdllttn.tmpt.d.l.^.Qod.dcfof&d.l.ttrmtnatSi(\M\i  tics  in  priorc  nihil  dc  ea  difliniiiuc  pronunciatum 

poftqu^mfolutxfunt ,  ruiiius  dceatum  pccicione,  cft.Idenim  cum  obtinct  cu  icsdcbica  petitur.Vfu- 
&andebe3niur,  tradlandi  locus  fupcreft,fcdtan-  '  rx  autc  dc  quib.  tradamusomninoindcbitifunt, 

liim  dc  earum  rcpctiiionc  an  reftitui  dcbe-at,quaii  nifi  pctira  priiis  in  intcgi  u  rcftiturionc ,  pcr  quam 

nullo  lurcperceptx.  Atqui  folutiofpontaneafacit  pronuncicturrcftituie.ii  dcbcrc.Cinidenira  fi  cfl- 

cfrcdcbiras,  qux.i)ioqnin  elTcntomninoiidcbi-  tripronunciarctnrnodebcrcrcftitui,  fiudpcrfor-' 

IK.-nccscitiiuiioinintcgtumq-ixcx  poftfadlo  fa-  dcs.fiueper  imperitiam,  aut  quoquomodo  pcrin. 

«itfortcmindcbi;a;n,cuiustanqiiamdebitxnomi-  iuriam  iudicisid  fj«9iim  cifct  ?  ludicijcnimcuen- 

ncvfurx  fuiutx  facranc  ,ad  vioiaipotiigi  potcft,  tiisfcmperdubius &  incettus cft  l.poiihummt.S.t. 

quarum  lolucio  pci  fc  tcnuit abtnitio &  de  quibus  fupr.itinof.tefldm.l.qitoddthttur^\.infr.itfttul.  Idco— 

in  iudicio  iciti-,uJo>iis  in  Intcgrumnihil  tradacii  que  dtbitam  dicinullomodopotcft  quod  nonnifi 

fuiftcpf  p  'nuar,fcfenientiqomnc$ctiam  qt'5dc  pctita  priils  in  intcgrum  rcltitutioncpcil  polcft, 

rcftitufonc  in  ii.tegrum  laix  funt  ,ade6  ftridi  iu-  cum  nec  fufticiat  pcti  e.im  nifi  conccdatur.  Quarc 

ri$  cflV  in^cHigiintur,  vinunquam perinterpreca-  adrem  non  fcriinet  it  quisobiiciatdcbiium  hoc 

lionem  exccndi  dcbeanr  vltra  id  quod  fcntcntix  vfuratum  fadum  cfTe  indcbitu  pcr  rcfticutioncm 

vcrbls  viifettdconiptehenluiuclitnecadalia  refcr-  inincegrum  pro  fortepccita ,  &  ia  inciperee(rcfi« 

ri  quam  q'^in  iudic;oada& travSata  funti.i.t^j.  nccaufa  pencjcrcditotcm  ,pcnc$  quc  fuerant  an- 

C.defidtiuffmiNor.  Plat  c  dubitandum  noncft.quin  tc^ex  iuftacaufa,quodfiiflicit  ad  induccndamco- 

putucric  minoris  hcics  ficut  &  minor  ipfc  ceftitui  diflionem.fi  non  indcbirij^altc  finc  caufa  l.l.^.vlt. 

ini  c  grimjaduciliis  vfurarum  foKitioncm,  quia  irtfr.ttt.prox.  Eftcnitn  ci  condiilioni  locus  quotir$ 

de  ooioi  co  qaod  ^a  iiiorcgcftumcft,  <i  mo  Jb  Ix-  caiifa  rcdit  ad  n6  caufam.  Rcfpondcmusenim  no 

fusfii,re!'itutionem  in  intcgrum pctcce, & minor  ita in  hacfpcciccontingerc, quia etiapoft obtenta 

ipfe& minoi  ishcrcs  q  nl  bct  P'>tcft  l.i.l.ait  prttet  dcfottc  rcftitutionc  io  intcgrfi  rcmaiicnt  nihilo- 

y.tH printip  fupr.  dt nit/ior.  tunH.  l.  nonfolum  G.dttntn-  minus  vlurx  bcnc  folutx  quandiuearu  quoqjno- 

ttgr  rtilit.  Kcc  fa  i'cpo  cft  contingc.cvt  ratione  mine  petita&i  cocerti  rcftitutio  no  cft.Potcft  qui«' 

foitisnii'ior  lx;UifucriT,&  itfticuc  diisquin  vfu-  dcmcaufaproptcrquiivfurxbeni  folutx  funr.rC- 

rarum  quoqcic  nomn  c  idcm  bcnefiLium  &  ausi-  dircadnocauiam  ,  fcilicctfictiam  carum  nominc 

Jium  mcrcatur.  Scd  aliuii  cft,  rcftiiutionem  inin-  reftitutio  in  integtu  petatur  &  conccdatur*  Scda* 

tcgrum  ctiam  pro  vfuris  folnTis  {  C  crepotuiiTc,  a-  liud  cft  rcdirc  pi;ffead  no  caufam  ,aliud  vcr6  iam 

hu  vcro  petiitfc:  qucmaJnv  lom  fupra  diximus  rediiiTe^vtdixiraus.Eadc  ratio  facit,vt  ncq.  cupcn- 

tid  iqutobrtm  i^.boc  tit.  aliud  iHe  qurm  hubcrcex-  fari  pnftint  vfurx  iHx  cum  co  quod  viciftim^  mt- 

ceptiQnem,aliuj  vci  b  hjbcfcpoflc:Sic  &  debitori  noris  heredccrcditoridebcatur.Etfi  coim  id  quo- 

5[ui  non  foluit,  ptodcflc  't  bcrc  quod  crcditorifuo  qucquodnaturalitcr  tancum  debecur,in  copcnfa- 

aCisFct  crir ,  fcd  non  pKidciTc  quoH  fatisfAtere  vc-  tioncmvenirc  potcft.pcrindc  atquc  quoddcbicur 

litl  ir<miiim«ifr  6.§.i.i;i/>.  qu1b.m9d.pign.  vtlhjpoth.  ciuiliicrleri^m  G.infr.dtcoriiptnfat.  Calfiim  tamen  cft 

foUttt.  An  cigo  poiciic  hcrcsmmorispoft  Huitum  naturalitcr  debituin  ia  ciTc,'quodper  in  integrum 

dcforce  priii«.i^'ali  iudicium  reftitutiomsin  intc-  reftitutioncmpeti  potcft,  quourqucpctiia&  con^ 

grum,  pio  vfuris  quoquc  tanquam  indcbl:^  folu-  cefTafitrcftitutio^quiavtrumconcedenda  fit,nec- 

tis  pcterc  rcftitutionem  ?  Ira  puta-it  AccurfiusSf  nc  incaufx  cogrinoncpofitu  cft,  cuiuscocntusfi- 

fiartolus  ,nec  male ,  cum  alia.es  futura  fit,qux  in  ucobprobationum  inccrtitudinem  ,  fiuc  ob  iudi- 

pofteriusiudiciamdcducecur.ncctancumfiminor  ciorum  alcam  ,non  nifi  dubius&  incertuscircpo- 

aliqjid  ptomifcrit ,  polHccacur  el  prxcor  in  intc-  tcft.  Ii'que  cftqood  in  vlt.ma  huiusrcfponfi  partc 

grum  reftitutionem ,  fed  ef  amfi  lolrerh  auc  quid  Scjuola  rcfpondit,  fi  cx  alio  dcbito  cas  vluras  re— 

aliudomninogcfreiit<i^i«itpirpri/7pt;7Ci^  Etqua  tinerc  minorishercs  velit,  iurcfcilicctcompcnfa- 

oisnonpofTcttnftjri  dcin  inicgrum  rcftiuitionc  tionis,nc  hocquidcm  ei  pcrmittendum  cfTe.  Priu» 

ntione  v  utaru  ,quin  letradanda  clfct  qiiarftiodc  cnini  cft,vt  cas  fibi  vel  naiuralitcr,vclcinilitcr  de- 

inintcgrumteftiuitioncpcrita,     ia  iudiciiafor-  bitasciredoceat  (quod  rameb  nifi  pctitn  priiis  ob- 

tii  non.ine ,  non  poflet  tamen  earespofteriorem  teniaqiie  in  intcgrum  reftttutione  faceie  non  po- 

quxftionemimpcdirc  prxfcxtu  exccptionisrciiu-  tcft)  quimvt  casvcl  pctcrepi  ffit  ,  vcl  compcnfa- 

dicata:  q  iia  cuidcnter  iniqiium  cflct,ei  noccre  ex-  rc:n.im  &  qui  c"impen'at  hoc  ipfo  quodatnniodd 

cep cior'-m  rci  iudicatx  pro  <^uo  iudicatum  cfTcc  l.  pctit  impliusi^.tnfr.Riit,  rm  habtr. 
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S  T  &  h^cfpeciesCicniili^onis,'  fi  tjuis  finc  cau(a  promircrit,  vcrS»^ 
ucrit  quidindebitum.  quiautem  promific  (ine  caufa,  condiccfcqi^^ii^^ 
taumnonpotc(l,<juamnoiidedic:(edipramobligationemk         >'.."•  t 

Jld       I*  fcrjbit,  cfTc  hanc  fpccicm  C5ndii>ioni? ,  ndif 

"^,  ^      cnitnobid  mioilslpecics  c(l,<]ii6(i  iugcneiAliUi-^^ 

RK  T.vvt.^hitxin%iiiaMiWlo  t^tii-  zna,  vc  Accurfius  nofter  loqmrar.  tr  cmiinrccV^ 
faencgenosquoddamgencraliflimuiTi  con-    lis  quoqiic  fpccicbus  condic^ionis  conriirrat  Eit 
di^oiiuin  omnium  «  potius  qu^mcertaquzdain    preccrcinon  fcoiper  concurtit  cum  aliqaaeNK''-* 
lnBCM«&ccrects4ii(iiq6b,cumfubftcomprehen-   ceiti  t  M  alfqoantfo  forK-i  per  iV-lMIMIIklb^ 
«£lc  ccteras  coQ<I|dioncs  ora^ies  tanquam  gcnus    vt  diximiis  id  d  l  htc  cendrflit  66.ltt^.tit  pnx. 8c  ha- 
fuas  rpecies,qaan<loquidem  cuni  oin&ibus  concuc*   bcc  qucdam  f|>ecialia quale  illud  elt ,  n  detuf 
tit)  vtcx/Iagularamenamcrationedocecble  Ae>^  tdala  ck  contrtdUbfif  noiBtnitis  i  quMlcVlBMF 
cucllus.  Concurrit  enim  cum  condiSione  inde-    conc arric  cum  cdodfidlibne »  ob  canfam  dacitatf> 
biti  ,  dc  oun  dizimus  Ttf.  /Si/wriai«,  t^.     Muft-   f^  non  fecdc»  vt  in  ttg.  proic.  infr.  Quod  io  coiM'' 
6().  tli'tit.  Iteoi  cum  condiQIon^camcerdfi^  dtftionccAcaalamdaii  ^iufanon  fecnta  dtaet^ 
Cfctum  petatur»  qabdiveDnaliomm^tuiecaufa»;,  fum  rft  ,  qulrhamquam  datnrcxt^ontradilihtfi' 


Sffi  9.  fupr.  de  reh.creJit.  Item  cutiii  condiftione  etfam  fi  )c  caufa  indcbitum  folucrit  ,  iV  c  ndJ- 

Oit»caulam  p.  Jtdfiobcaafutt  &  ftqutn.hM  ipfaltgt.  dlionl  Indebitl  loiuS  effc  potctic,  &  cqnditaiopl 

Item  cam  condiixione  ob.curpem  ,  vel  imuOam  fthe  Catifa  ,  f^-^Oi^hactamen  diffmitciaqaa^^ 

caufam    fiual.mfr.ltg.  pcrfetiw6.fupr.dtco/idiil.oh  tniii  ad  Iianc  ifcHtam  condidHonem,  quod  quf' 


fcgffi^Jtsi' '«  rtfiirtimX     vhim.infr.tn  ftoxJt*.  fit1ieri»n6l>ndicarDr«tiatn  ooti  da 

£A||pr,^j.i>  Ittauiirfr.  dt  furt.  &condiiajonelt-  firUequtddatumiiierit ,  quod  In  pc^t?!am  veir*» 

^^^i^Ci^m  co4  fine  caufa  ictincat  legftn^Ciii  Ci  necefle/ir.vtmonctluc  Acc  irliasekl/iM»/5r-' 
iM^^k^v^'^^-  ^S'  ^?"'  '<*c/  ncmpe  (i  con^^ '  ti^'x6.    l&trtm  [u^r.  tit.  prox. }  fcd  tam^m  ipfiyh 

fMott  ftnc,  vc  iain  cos  vindicarc  domtnusnon  obligationcm;  ^lidlnodo  VlpiannS  M^(i^[oftrt^^ 

Itoffit  :  alio,^^  auc  vindicandl  funt ,  aut  condl-  vt  liberatlo  feqiia;ur  Ug. m/r.  CuliiTtiftnen^feSSl 

ceudi  coadimoiie  ntrciua  ,  quc  fola  cum  vindi-  teniia  mal^  ab  Interptetibutnofificjton  A'cc9f^' 

-Qlltona  f  otcft  concutrcie  i, (/4^  Jk^.  it  flgtn  Gt  «CCtoU(irftyquafi  VlpiahtiidifFer'ent!a^  ' 

non  aatem  Gondidio  fine  caufa  qus ,  cum  hU  verbisytilueiicponcrelmer^C&ndiAloncnl  itU' 

viodicatione  nurnquam  concutric  leg.  vUtm.fujr.  debi^i&cdbdi&ioRcnne|iafk,vtpro  dauquari^ 

^nfrHa,qtim4L  uau0t.  Er^o  debuit  Vlpianuf  tl^^o&peiat  quidetti^ybm^ 

fcribcre  •  condiftioncm  (inc  caiifi  ,  ciTe  gciios  q6ant(t4tcpromifIj ,  cimpirtatcondidllotantfifrf 

potiiU  •  quW  fpeciem  condidttonis.  De c .Corf«  /ine  caufa.  C^od  certc  oon  ita  eftjponil  e/iim  Yl.^ 

SiAiQ  finecaofa  non  poteft  d^igeans^  hcc  ge>.  puMM  diflecenu^a^^^diintaxae iht^^^fdiWVbtS fo'  ' 

ncralifliitium  , ncc  mcd  um,  qoia' non prcdica-  lutam & nromitram,quod  lic^t pro  vtraq.locu lu-' 

tuc  tanquam  genuf  dc  fc^efUcondi&ioiMbuf.,.  bcatdupicx  oMdi^ioiudcbiti  iiiieczufa,ali]re|^ 

unquam  de  wli  (jpeda^s.' Nt  q«fclm  de  tamen  atq.alffir/vcraq.exercetnr./i^^titiiiittMV  • 

Cum  quibusconcacrit,rcddeeaprxdicaturcon>  vcl proroifla^f.\N&quaDtitaieindcDiteIbltanlBi0 

diftio  fwBpM.Vl^  g^E<:>i'^>utem  adic^o  fuit  tac  &  QindiAio  indebid  tc  fine  caulk  ikd 

aa^^^iidk  Mn^iSim  dlAmdam  \  quafumic  titat£ip(am  :quz  um^^ttjilltflmttcoihllA ficnfifi 

^priaiV^dqnmniwuMiii^  M  isliiir  ^lpk.'  teyil^iieaa-^iiiiHfilll ili;fi»{daittiion  efl,i2d 

'iMJpiaiB 


etaliii  c6^iicpcrpetuo  ciurdcm  cirore6axit,^0'  betadlibcrartoiiem  ti  infi.btt  tit.  Sedt»rocn  coA^  ; 

-]^Jftiir<at  tcouApdwm  i^ang^  tifteomdtf^putta  4F^fonetncertitndebuifiidi>xointfl'9rmalii,  noh 

^{MMHMMidfonflbeS^^  q  4tn  fciceitl  finc  aoA.€cllieK.d  hmxu 

'!4cbiti  nccrtinall4e(repndl&  Cum  tamcn  ^ctifR-  inanifdtus (cnfuseft)  inquo dat  V)piana»yctaia« 

^^uni lir.qaod lcpili)ic!ocut|tasfld Tiuvtmudtfi'  ^ccondiAione,& indclnti& (inecaura non mj^ 

Stripyeife  ik^\kem  ipofeWgl»^» fa Jiliiilviwm  «s<prDq<iamitaiepcon]i^a,q>i^m  pro foluia.Nefi 

ccrdfl  certtimqaiciindebteefiiltitaiii^fitialiam  in-  teuioreiordcm  Accur(!jerrocmen  cft,qaodputit'( 

certifi  qaid  !r.oert^  cuiufllK/^^^rant  obligatio.  4pihilomimis  daricondidionem  ccrti  ad  l  beratio< 

fij^omnes, &  oetera quxin^^ere  &  iurc,nonin  iiMeRi  ,3e tam quoqv cum agitur intcrcile.Quoii 

<ffirdeconfilliint,  it^quee^  qoar  \nh(Xolftittfi  %ftridiculttm,  iicutenin  id  q  o  iintcreft  empeC 

mptttm  ti.  $  T.f  (jlutxftfrhn^^o.i.fifM-ififrjm,  iacettam^ Lvltim  infrJtprHfr.ftipuUt.ndiutc  (icri 

frox.  l.qitfdfi  nuUs  6oMlig(tt».%.  Itaq  tcauniiesde  poteft,vcihcertiadione  vmq  sitnpcutur,rcc(  tcm- 

«bligarione  autquoJcfF<da4dem((l,det1ber3'  prrinrfrri  Trfliirihni  itoniititirf  \  tmiimlSiCS». 

^liOBCie^tccndd  qnxtitar ,  quaewyqaeinri»  eft»  &alibi:%iit^ 

r  f  5ed  etii  obcaufam  pMniilkf  jfiW&e^^  eft:  ik^i^iii^ 

:  ■               §•  X.  Seti  eip  eh  uufam.  id  repeccre  quot)  <lei^t,qu^mid  fierl  8c  feqtriprd^ 

V'!^  A  T.  DVB.  Nonlunt  muUi^licandza&iones  P^et  .(|aoNl  4iB<l>t,  fiile  pceniicntia  mota>(uiequ4 

"  Ecaura , vtncqucencla  inquiunr  pbilolbphi ,/.t.  ?Ua ratkMici./^MCMi^            cnim agii  con- 

'JtfiiUtt.i»rmsffi$i$. Un  ndut  Sjuft^  j  i .inir.ltCMt.  di^one  (ine caiiik  ^iftKcfiate  &  ai biti io  aducr- 

l|ai  cum.datum  ali.iuiJ  cil  obcaufim.qu*  fc-  'irijrcUnqueievicJetilir,  an  eipatte  fua  vclitim- 

..illta  t»on  fuit.con  [Htic  iiauJ  dub:c  c  >ndi<5tio,qux  plere.-iraplcndo  (iqiitdcuk  facerct ,  vi  iam  nunpoC 

beaan  kcm  fi<cci.ilitcr  comparata  cft ,  dicitiirque  ict  dtci  pcncscum  cifc  fine  caufa,id  qood  accepii^' 

ConcJiclioob  catifam  dati  cjo^^a  non 'ccuta  dcqua  f*'*"  ai  non(in.il.'ci  i  qning^tcondi^ionci  bcaii- 

inrtr.4  /i<p.  £r^o  nilncccfTccUin  hoccodcmca>  famdaticaufanon  icciua.SiilfKit  cdiractadvidlo- 

Ibiiuducere  condidlniMm  fine  caola;  arcfortim'  rin*tVcprobctcaaramiiunc'uir.  cfrerGcatam.lic^ 

cilm  al:n  atqi:C  aho  i  itc  vtiac|ne  condidioccn-  P^ratnsiitaduerA-.tiLj:.  lacr  c,  vt  kq''anir;qnia  no- 

fcac^r4  nam condicio  qutdemfmcciuiacorapetic  "^C"  ipfum  aftioniagr.q^|tic  icmpus  pr«<eciiuini, 

ftMmradttettam aitminato  1.^«. iiff.AcnoiiltC  ^"'^    coaccarid  nftiiMV«MiiHiAtonts  fii»  dkm 

conJ»aio  i  bcanfain  daticanri  .  or.  Cc.-\r3 !  flpecM  adnuUamtempuscenumrcflrifla  admttratqiian- 

ititt»  S^ufr.iUaa. dt  ttndia  etaif  Itt.cMfjiMfiiiu.Sc  d'  cunqae iniplcmcntum ,  quandiu  dati  refticgcio 

«Haiinas  pmsiiri^aa  Initiam  haiuf  lejgis.btc.Nl.  f     non  cft.  Non  ergo  futt  impedten^a-toiA: 

hil  vctit  in  vno  coc'cn-ique  <  afi  •,  lu'cs  aiftioncs  ^io  ob caiirani d.iti caufanon  fccuta,proptcr con- 

..compcfcre  ,  vt  chgendi  afbitrium  aaor  haiiear,  di^oncm(inccau(a,ncquerurfu5hjtcpiopicriU 

Jaa  pot  dnaftfoneeXpieMrimaliW.faMlhi  knk^.  J«m,fedTtr«que  ft  non lemper & omni  caMipror- 

iJiifr.4etrHmt4a.lciim  filmt  j(  .S.vtrik  de  It^at.i.  ncccfTinia  ,  vtilis  tamcn  aliquo  cafu  nrc  po- 

ttcnim  a^iquando  ci>mim»dius  vna  agece  quam  ^  «"  condiaionc  cautionis  antc  bicn- 

aia,prt» diotrftute  perfoniravcaot  ektrefflorufn»  »ttaq«e  eoodt Aio  locom  habet,  quia  nalb 

vt  pragirafTci  v<  ca  t  in  vnaquaque  adionepro-  rBmeratlor  c  fccuta  vcrumcfl,  &n9fic8eterofc. 

bandotuif  S.ctttrum InHit  iitedtumeeEA  aoiem  a-  cbtamob  qiiaro  cmiflacauUo  fucfV^i^ideoelle 

Nq^iando  comii  odw»  aMic .condi^bone  obcau-  ififtniBieBiaw^eaathMriifioceanfa,peoe«eamaiI 

ikro  daii,  qu^m  fu»M9|ii*£bn()frauii it  quirem  ful  "O"  fucratrraditum  nifi  fpc  fu  urae  nameniUrilti 

dcdit,vcaliqaidfeq^ctatctufilteadbaclmegi«  lPlt.CJMtit.dtcoNdin.exltg.&finMi^»^ 

1  Siueautcni  nb  initio  fine  caufa  promiflum  cftt  (lue  fuitcaufaproinictendi»: 
^ux  finita  lefljvel  fecuu  non  cA  s  diccnddm  eft»condidboni  locum  fbrci 

Ad  ^.z.Shie  titttem  aJ»  initi».  alto  quidaccepcrat,  vtviciflira  c^arct  aliqtiM  vci 

V.R  A  T.  o,v     In  coturaAibas&obligatiooi-  prxlUrct.  Proinde  noliam  potcft  iuftam  baberie. 

Jlie difintbai  &kittm  daniMat  ^pcAaiidtm  ell,n6  'caaraaUd  retmendi ,  ^ood  ol»  can  cimflm  dat  ui> 

progrefTtiS,  aiitexttasnd^OI»)  l.fiumiimxi.  hfr  de  cifucrat &  confcqucnter  condidionc  fmcciaft 

SChUted.l  fifrocuiatortmf.in  frimk.  wpMMiet  l.i.  eum  tcneiidiccr.domcft.Cui  conueaicqaod plc* 

i^ftrnusitfo{uit  lo.ir.fr.difof  l  \.  S  fcie  in  finpipr.it  riquc  pradennim  ♦etetoto  pro  rcgtilalamhaDiieM 

'']^0r.£rj;o  &incniiJiciiuncrii  ecaufadi€endam  runc,  irrita  ncrieaqax  ad  cum  cafum  perutae^ 

.i^fprdlandumefrcinitium,  vt  it  ab  inilibiufta  ranc  >  ^  qt!o  incipcre  non  pncueruot  l^.  ^ut-^Bt 

Werit  aliqui  caufa  promlaendl ,  Ucii  eo  fi^ta  fic,  ra»  CMfum  tCu  fufr^  td  ttg.  Jqi^  ttg.  diMer  it.  dt 

^cnosi  fcctita  com^<ai«tti»enfinecaaliiJ(»com  bg.  t.  ttg.txiiltwo  ^i.  ikvtti.  ehhg.  Quafi  nihil 

fcibere  nnn  ofltt  ,  qnia  verum  CtcadTainnonde-  interiit  ,  an  aliqutd  ab  initio  Cit  calc  ,  an  verd^ 

JbifTe.  D  y  c.Niiuireferti  vtrumab  nittb  finecaa-  ez  poflfado  debeniacad  tale  ,vt  Baitolus  loqui* 

^  daium  quid  vel  p'tQmi(r<m  tit ,  an  vc  6  caufi  tur  ad  i.  l.n^bifrJ.mrii  gintium  -.S.fi»Mem  fuftM^ 

proptrr  q  JiTi  datun  elT,vc!  ronfecufa  (ii,vtliam  jtS.  Quamquam  non  pla(;nitomnibu5antiqiii<.ea 

&>iia  i. 4  tn/r*  <}uia  yiroqiic  cafo  itlem  ret  cifcdlu*  regiila,p<xreftim  Papiniano.vt  cnnft«< « x  l  rerliitp^ 

'ffLci^Ytwimpetatteniltdchc^i  inp.tidltg^fdtcid.  §.  tx conrrarie  lnfift.itUg»t.d,lt.kl^, 

ikr.lfHt^.ieftrt   c     ;  c  in>emfa  um  tnt /.rfr  e^xijlimtltg.in  ntnhtgmi'^^     i.dtrtgul.xuT.  Ntcta- 

^er  ^^.terf.niumutuf  *d  SC.Trtbill.^t{cv\^\  ctvc-  roui  adiem  pcitincbit,li  qou  e«  coticm  I*api«- 

^^eftniKU  itra^ftliiMn  elle  cx  parte  eiu£  qui  ab  mauo^dlHCiat^  qaod^fcr^ro  cll  iil  ltt.<diijBI( 
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7».  §.  bnti  mm  deltgrt.  i.  non  vlderi  In  tecum  cfTe 
fairum  qiiod  vcruaiis  pritnordio  adiuuacur.  Ibic- 
nim  uiiiac  Papinianus  dc  aftionc  cifcftainento 
nouaia  pcr  i\!piiiatloDcm  iDicrporican)  legatino- 
minc,  &aic  poncnon  prorfus  fiifb  dicidcbitum 
aJhuL  Cx  ccdamcnco:  quodpolltaiftanouationcin 
cx  caationali  (lip  ilaiione  dcbctur:  nempc  quia 
(UpuUdonlbus  omnibus  cautlonaltbusilliid  com- 
EDUnc  cil ,  vt  earum  a&ionuoi  q  las  noaanc,  nata« 
ram  induant  &  vicem  repixrcntcnt/.i.JJ.i.rfe  pr.tttr. 
fiifuLa  vt  fcripfiplufibiis  ltb.i.C$nk3,t4f.i.  Itaque 
infptfto  rci  ette^lu  fcmper  vcrum  cft  ,Icgatum  tc- 
fiamenco  tclidum  Sc  m  ftipiilaciocem dcdudum 


dcberi.  Paiumqucintereft,  an  quodad extriQre- 
canadcnomitiationcmdicatur,  adhuc  dcbcri  ex  te- 
flan^ento  ao  cx  flipulatinno  ,  quamuis  vciumilc 

ftoftfadlam  couaiionem  dcbcriiam  cxfolaftipu- 
ttionc  ,  quod  antci  cx  tcftamcnto  dcbcb.iiuc 
Itgli  Snclwtn  8.§.i.  det}»ii*t»l.i.^.fijuh  ionduioM  wfr. 
Vtligdt.faUMnd.(4uf.MtUdt.lo'pxopoCno  autcm  quod 
ftjciatdcbitum  obinUm  cauiani  ,  poliea  dci!nic 
omninodcberf ,  cunicaufa  vcl  H^^ii'.!  cft ,  vd  coa 
fccuta.  IJque  cll  q  jod  ait  Baitobsin  fj.ccic  <i.§. 
btTti  mtta.  fiiicm  ncgotij  compatibilcro  cfle  cum 
iiio  pnncipio  ,  in  Ipecic  auicm  huius  $.  nonita 
cHc. 


)  ^Conftatid  dcmum  poflc  condicialicui,  quod  vclnoncxiuftacauraad 
icum  p,crucnit,vcl  rcditad  noniuftamcaufam. 


Ad  §.  vit.  Cfinjldt. 
Eadem  fcrc  dubitandi,  &  dccidendi  rario  cft  ad 
hunc  $.quz  ad  fuperiorrm.  NamciWdicimus, 
polTe  condidionenne caufacondici  alicai,qnod 
adeum  Cinc  caufa  perucnit ,  inicium  rci  infpici- 
raus ,  ci)m  verb  dicimus  t&dcm  condii^tonc  j^offc 
condici  ctlara  id  quod  rediit  ad  non  iuOamcaa- 
fam,  efft^lum  5c  exitum  rci  magis  iigntficamus, 
qui  femper  attendi  potifllmiim  dcbrr  ,  vc  proxi- 
mc  diximas.  Non  autcm  qiicmad  nodum  i  J  qnod 
abinitiu.cx  IuAa  aliquacaufa  d.i'.um  vel  pri.ini.'- 
fum  fuit ,  patcfl  fjcili  ex  pollfa:'©  rcdi  c  ad  non 
caulam  kic  c  .ntrauo  quod  ih  initio  fine  caufa 


caufara ,  quar  nulla  vnquam  fuir.  Rcdlrc  enim  nJ- 
hil  potclt  aJ  id  ^  qiin  nunquam  a!'(cc1]v  wJ  jtlitn. 
dt  libtr. &itoflhum.  I  fi  vmu  17.  § .  paHm  nt  pairti  m  fir, 
fHprMpdit.  Aiciiilj  i)i  xl.bct  idci);aci.cp.>:tit  ic- 
dircad  non  cau  am  ,  quia  vnaiuzquc  rc^iDcipit  a 
fuo  primo  nenijfcy  Hc  i  f:o  eflcadprtmumillud 
roncircfjcilcicuciticur.  Ubfcruatamc  )  aliud  cf- 
fe  ,  li  q Jis  dicat  caufam  rcdiine  ad  non  caufam,a- 
liudvcibn  qiiis  dicatpoflc  rcdirc.  Vt  cnim  con- 
diclio  hzcfinccaufa  locum  haleat,  non  fullictr 
caafam  poflcicdircadnon  c:iui8n.,(td  iliudom- 
nino  rcqairicur,vt  iam  te<iiciit.l.plim.j.vlt.fttpr.ttt, 
prox.vbi  diximus. 


datum  vciptijmilium  fuic,  red;rcpoteftad  iuft.'<m 

1.  IpEM  libro  ^i.ad  Edliflum. 
Cl  fullo  veftimcnta  lauanda  conduxerit :  deinde  ami/fis  cis,  domino prctium 
*^cx  locato  conuentusprxftitcrit ,  poftcaquc  dominusinuencritvcftimcnta: 
<]ua  a£lione  dcbcat  conlcqui  pretiu,  quod  dcdit  ?  &  ait  Caflius,  cum  non  folum 
excohduclo.igcrc,  vcriim  &  condiccre  dominopofl^c.  cgoputo  ,  cx  condu- 
0.0  omnimodo  eum  habcrcadlioncm.an  autcm  &condicerepoflit,qui'fitum 
eft: ,  quia  non  indcbitum  dcdit nifi  fortc,  quali  finc  caufa '  ci  datum  fit ,  puta- 
mus  condici  poflc.ctcnim,vcftimentis  inucntis^quafi  (inccauladjtum  videtur. 

ftatimcon  cqucnscft,  vtfecwia  fit  crncJcmnatio, 
Ad  l.  St  fuM  1.  poffit  quis  conuentus  pcr  iuJirc.n  iolucre 

R  A  T.D  V  B.  QuoJ  cxcaufa  iudicati  folutum  non  cxpei5la;a  condemnationc  qno  cafu  djclmn» 
cft,nunquampfr  condi&Ionem  repctit^ir  proptcr    omnia  iudicia  cflc  .iblohuocia  §.  vU.  Injlu  dt ptrper. 

&  ttmpor.tllitn.  Scd  paucl  fnntqui  lc  in  iudicio 
ccnueniri  paciancur,  qui  non  ctiam  patiajiiurfe 
condcmnari.£tidc6crim]cgimusconuentnmall« 
qucm  iiiiudiciopoftcafuluifte  przfticilic  quod 
pctebatur,in  dubio  prifuirendum  cftGluitTccx 
condcmnatinr.c  vt  in  i.nm  tnihi  1 1.  i»fr.  cemmad.  Er« 
goii  fiillo  vcrtimeBtalauandaconduxerir,  dcindo 
atninis  hts  conuemus  a<ftionc  cxlocaco,&  con» 
dcmiiatus  prccium  domino  przflitcrit  ,  non  eft 
quxrcndum  qua  aiiionc  rcpeti  pofiit  prcdoni 
quod  cx  fenrcntia  S:  condcmnatioiic  roliuum  cft.' 
Dccondidioneautemmultominiis  dabitarl  ^o- 
tcft,  quin  non  cjmpctac ,  cibnfucritomnimodo 
debitom  precium  quod  ^  fuUone  folutum  eft  poffc 
amirfiancm  vcftimcnCorum  ,  quae  lauanda  condu-« 
xcrac.obligacusenimcrjccx  conira6i^u,anllaetianx 
fecuta  con Jc.Tinationt ,  vt  vcfttmenta  rcJderer, 
qiiibus  aroiflis  non  poteracrecufare,vtfalte.-n  pro 
veftimcntls prcclum curum  fofucret.  Proinde  nec 
finecaufa  videri  poteft  prcciQ  illud  vcfti.Tcntottt 
•id  dominDm pcrucnifTc,  vr  cnndidionc fiuc caufa 
pociusqulm  iodebicipofliclUud  rcpctcic  Dec. 

Nihil 


rci  iudicacT  anthoritaicm  quz  fcmpcr  &  in  omnl- 
bus  Uiat  cfTc  debet ,  cjm  quoque  ci\m  per  fordes, 
aut  impcrriam  ,al  amvc  iniuriam  iudicis  malc  iu- 
dicatum  cfl,vc  iixiaJ /./rrHfl  iHanumtffo  ^i.fupr.Tit. 
frex.tic  l  i.C.tod.tit.dt  (ondiH.tndtb  l.ft  jjetupr  19.  §  ia 
emnihtistnfi.ttuiiM.iftTue  6s.^.ium  pTAtor  tr.fi.4iSC, 
TrebtH.  Ncc  c'l  qnod  cuin  Accurlio  diftinguas  hac 
pai  te  condi(^ioncm  indcbici  a  condidionc  finc 
caufi^qiufi  {  er  hanc  potiiis  quam  pet  illam  vciiire 
quis  p'jrti:  contra  rem  iuJicatam.  nam  vt  bend 
cofra  A*CiirfiuradirpntatB-irt<ilus>r.ul!a  vnqu*m 
adio  dari  fotcft ,  vi  nrq  c  cxccpcio  pcr  quani  li- 
CeatC'-ndc  rr.itO!m,-";grarci;!  li.  atum,  nccpro- 
inJcnicn  rc-.iaus  prMvir^iuhabe  c  poteft  con- 
didiolinr  c.i.ifa,on.»m  CdnJiwtio  ii;deblc'.Nequc 
rorfu': d^-Tc  p  His  ;um  codcm Accuifi.>,conucn- 
tU'">»  tn  Ka-:  lf<;c  t  :l!oiem  txrra  iuilicium,  non  au- 
tcm«n'i.hcii  n;{  excl:idc'<dam  cuJcmtutionem. 
cu  n  et-iti  Vlpiinus  ponac  connsntam  cum  .TCtio- 
ne  loca  o ,  in^ciliijit  p.-ociilJub^o  ronncptam" 
elfein  i  i.iicio  ,  neccmm quifquam  aftionc jliqiia 
cxtra  iudictum  couucniti  pocclt :  Q^mquam  non 
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fiial  i»t«reft  an  ab  ijrfuo  dacum  aliqui  i  llt  fine  ne  qals  «c  *o1nferret,  condldionetn  Igitnr  Gao 

Mi|lkiaoexpo(i£4doeiul*ilUfinitaIit§.v/f./.^9x.  caufadaripofle  etiamcomraremi)(dicataauquod 

flfrJ&L^,ia^.  hterik  In  pfoMfica  vcr&lpede  licet  ccrtcf airum  <ft ,  nec  bonfcflet  colli|(feii>iii  fbf- : 

iuftacaufahierildandl  ifiiHono  precij  vcflimcn-  ficiar  diffcrie  condiftioncm  finecai^  a  condt»' 

CpraiB,  ^oae  ille  &  lai»Dd«condoxet«c«  6c  culp a  dione  indcbtti ,  qohi  condidio  iodebiti  oam- 

Aaftttlferac  (alioqai  aeBteiMrenrcKtoctto»fi  qmiadflivrpoftrcRiiadicacaniv  fula  oonpol&C- 

•onleucm  fiUem  culpatn  contrixJITst  Lfi vtcerto.^.  co  tcmporc  dari  quin  iudicatum  impugnarcti  vt 

%tmiityi4tnim»n^r.  C»wm9iM0Ktnat»$x^i$t^  oftcndimu  :  ac  coadidtio  fioe.caora  dari  po^ 

fKr.)  caafataracnilUdaiidifiBlia«rfl»dqnocenip«>  tell,  eriaih  poft  remiiidicataait  dum  ne  contra* 

xsfeAiaanttflla  lepcrca  func  &  apod  domiQam  Maior  tamen  dubitandi  ratio  efTc  vidcbatur,  pro* 

eflc  coeperant,nc U ccm 6c  precium  habeat ,  vt ait  pt«c  quaxn  da^i  non.deberet  condtdliu  finc  caufa» 

AccarhasexLilig4M9'  13. $.)if«ir ftfi trMfaSimiii  iiemp#  qabd ficUlifobri4iari»,8c ex  bono  Stxquo 

^ j(rfrtx.cum  aUa dantU preo j  caufa  nullafueriCk  duntaxac inccodnda ,  vt  cztcrae  condi&^ones  om- 

£im  anuffiovc(Uirecorum,&  nt  dominus  rr fua  n«},qaz  non «xcontrafta nafcuntur  /. bdccoHSelik 

lulque  prcciocarcrc  cogctetur.  Ergo  arqoum  66.  vbidiiimus [Hfr.Tu.fttx.  idebqueoccdanda 

•ftdominum icddercfulloni  prccium  non  tantutn  ft-,  qHotiercMapctic  aliA  aAiocs  «onccaftu  pcc 


•dionecx  conduifio,quag  cum  fit  bonz  fidci,datur  quam  aAor  ad  luum  Cotrtraodum  peruenlrepof- 

aJ  omnta  quxaut  ex  iilo  cuuadu ,  autin  cofcquC^  fic  /.  qui  inukem  io  fi^.ud  $ll.tit.pr9x.  Acqui<ora*> 

cia contraftus cx  i>ona fide  przAari  nccefTc  eH.  f4t  pctit  hic  fuUoni  a^iio  ex  condufto  1  vt prcdMM 

htufidei  lMnit.dctSun.cui  dc  quib.ncc  didlu  quic-  quod  dcdit  reftiniatur,  ficut  &  infpccic  d.  l.  rttH 

£ii»'azcco^i.vi\ici\l.iMb9n*fidU%,ii^.dtMqu»dctrt.  miiti,  contiatium  iadicium  commodati  &  adio 

r.Scd  eciamcondidione  n6qoid2indcbiil,quia  iiemcsoondnftiiin  fpecie  iXfU  aidtt  19.  f.fi  (fuit 

ncgari  non  potcft  ,  quin  foUitionis  tcraporc  dc-  titnin  tntsum  irfT.kut.  Rcfpondct  nait.a!iud  hac 

bitum  fucritifcd  iinpcaula.qvae  in  eo  maxime  dif-  parte  mtis  ciieiiicondiAioneia4^bici,aliud  vet6 

ftriikxondt^oneindebiri)  quociea  dthifedebiki  mcoadl£Uonefinecaofa,  nccuumenVlbmadlSR»' 

proir.inciatum  cl>,qut)d  quifquis  vult  folutura  c3-  rationcm  diiiCffitatis,]dcoqUe  flatit^  fubiicitvc- 

diccic  hoc  ipfoimpngiiac iudicatum ,  quandoqui»  rius ciTc ,  vc  dicamus  adioncs  iftas  competeicad 

dcm  iadebitum  edecmikendii  qnod  iudcs  deberi  iiiuecra  t  eondiaionem  enim  dart  pribcbi  ad  rc« 

pronaaaaair.  Ac  is  qol  condtdionem  fine caufa  flitucionera  foluti  precii,ad&)ocm,  vcr6  ex  «ontra- 

cxercet»non  dicit  indebitum  fui(re  folutioois  tero-  ^u  altcrn;^||^j|^^ ,  vt  vel  rcdt^tur  rcs  vel  srftio 

Jiore  quod  viiicom  incondi^ione indebici  pi; .is^  macia  tr^.immmUdf  iZ.^i^vU^hMmtntd.cfio^ 

pcdandumeft,fedliocttnt&m  contetidit ,  cflc  rc  cgo  fatis  vcr^<dici  aibitror ,  nct^nnnn  certe  condi^.'* 
hodic  fi  ccau  a  ^enc;  eumqni  connenitur,  fiuc  .  ^ioijandaeirccadidipfum  pt«icisi  kd  qoodpof-i 

qaod caura dandi ab inidd  nulla fiicrit,fiaereJiei*  fetaAioez contraOn competete /.riCvbidizimat 

ritad  r  on  caufam  vt  in  d.U\.S.vU.fufr.U  ^,iiifr.U.%.  plfrdt  cetiM.thtUTf.ctuf 

ftnM  Ug.Rhtd.dt  itS.l.ftd  tditi  jg.f  fiquit  (uminfr.      a   Viftforti  tiMtfi  fiftt  ctuft.  R  a  t.  r»  v  1.  VI- 

ie(4r./.i.C.4/(r«tK^i<.quod  vtiqiie  vciumiire  poteft,  debatur  fulio  veftitncDta»  qu£  aroiferat,  emiiTe 

eriamii    iudicati  &  folurionts  ten-poiefuerit  tc-  dando  eoram  zflimatioacm  domino,cumlicts»> 

t^  dcbTt3,vt  in  huiudet^ijcxemplominifcftiilimi  ftimatlo  faccre  folcai  cmptioncm /.  2.  iii/r.^»  «1»^ 

mpparet.Dcuiq^coDdi£tioindcbiti  refpicit  temrm»  ftor.  idcoquc  dinJara  cl  cllc  aaionero ,  non  rao— 

pr«reiitum(iift«folarioals,condlAioautcm  Imc  d6  perfonalena ,  fioe  ex contraftil,  finecondi6Ud 

caofatciT^pusprzfcnspropofit^aftionis.Nihil  cr-  illa  fit,  fed  vtilcm  in  rcm  ataionem,  5c  Publicfa- 

«D  prohibet  ctiam  poft  rem  de  ptccio  foluendo  ram ,  dumroodb culpa tantum  non  ctiam  doloSC 

iilicacmsi  dari adUcmem  fidloni  ad  condiAionem  lcaude vcftimenta  amif«rit  i. dmtii^^.  Lfiai^S^M 

pltetiJperhuiuUr.odi condichoncm finecaufa.tan-  itqui  dth  6^.& ftq.fu^r.  dtrti  rindic.  vbi  diximusi 

quarn  qii7  nuUomodo  iudit  atnm  impuenet  non  aucfaltcm  quaii  «m^torinominisvidcbatur  dao- 

laagis  quam aftioezcondado.per  quam iimilitct  daselTe contia  doaunnm vtilesadKones M.bg.f 

precinm  rcpeii  poffc  diximus,  aut  contrarinm  lu-  Cnlpt.  Pltis  ciiim  cautionis  cfl  in  rc  ,  quim  m  pcr- 

diciom  cemmodati  in  fpcctc  d.  l.  rtm  tnibt  u.infrJilL  fona  iflm  (tutttnit  ij. dt  rtguL  iur. Videnturque  ve* 

Ttr.camiivcd.  aoc  exceptiones  plerxquc,  quas  dtd-  ftimenta  uhttk  domino  poft  felotiimcftiinalloak 

mus opponi  pol& eciam poft fentemiam  &  in exe-  ncm  ,  non  tin^   x  cauraptioriscontradnSjqakB 

cutione  iudicati ,  quando  fcilicet  tales  (unt,vi  non  cz  noua  caufa  aeftimatz  litis  &  preftitae  cftima«, ' 

iropugncnt  iudicatum :  coiufmodi funt extCpcid-  ilonis  Ifi fiHut ii.f .i.iw]|l(; &idtiin fin.ir.fr. dttuiih 

Bcs  folutionis,  compenfinionisi  ne  qnis  fapra  id  D  s  c.  Multum  intereft,an  ptccium  prariletiimn* ' 

qaodficercpotcft,cortTcn-.atnr  fifitex  iis  pcrfo-  qaam  precium  ipfius  reipctit2,anverbtanquam 

ail  quc  talc  habent  pnu  icgmm ,  &  alix  li  quac  precium  culps  qua;  caufam  przbeat  aAiooi  ,  vt 

fiiac'fimilcsl.j(<dm  viiliti \t  f.  tjnfr  dt(oinptHftt.U  poft  Hugohem ,  Sc  lacoburo  Butrigarium,  fub- 

Vtftnniiu  ^x.S.vlt  l.  &  txhtrcdatum  ^^).  wfr.dtrttudic.  tilitet  <ii(TincuitBaftclu.':folutacnfm  ^Uimatiorti 

Llbetuin  cameaeftcuiiibec ,  vt  pruaibiitiodicac  acquiric  domuiiiifoluenf,rcd  16  fi  nilnci  2llim»> 

mh»c  f^oeie  eondemnacloacm  intetaenilTe  aut  tiOoilpsr. Acqai ctim ex cocraAu  6c  ob cnlpSroatn  ^ 

non  interucnifTe  ,  ciim  viroque  caf  1  j  ciirde  fu-  conuenirui  imeis  qulcaufamamchab  ut,vr  fullo 

tucum  iic*  vc  condidio  finecauia  locum  habeat,  in  (pecie  huiuslcgis,&  c6modatarms  in  d./.r(Miiiiiii 

CondiSieattt^mindcbitideM^etori  ylpiarica-  a  id^uMniMlsfo  conocniiinturproculdabio  roHo- 

ftyfwt  vCTbamagis  fuadcrc  vidciuur,oon  fuifTeali-  neculpxr-.on  ritionc  rci  qu5'nopnfl[Hent .  quiael 

qn^  condemnationcm  fecutam  :  alioqui  non  amifcrunc-.ndergopoiiuncrei  dominiomfibiac- 

tofctennifiireciilerationcm  iftam  dcnegandsrcon.  quirere  perfolutionl  arittmaiioni%(cdtit^pef«^ 

di&ioni»«ndebiti,qubdre$c(retiudicac3i/ifl  /f_5  i.  fonalemaaioncmpcr  qoapredumquod  fnlueifiCu 

ddLdf  c«Mdi£(. in^^.NififiKiivcccndumpiuabac,  c«7eua(abcQQaious<cmipiamhab«ar,pcoqUA' 
r  ■       Tom.llIi         *"  .  •  '  ■^'-•^  ■■■'y '  '       ^  $  •  '  "1 


^MiMiBliltonfiMfit.C^odIoog^dtacr(im  dtfffiti  ii.infr.dtrtiBdic.  qnoddiucrrum  dll  !nij9| 

iaeo>qainonexcontradii  aliquo  conucntas,ied  qiti  dolomalotein  aHenanipo(n<tet,  autdolode^ 

Unquam  r«i  polTeirjr  iftiroationcm  prarflat,  vc  iiit  jpo{TideTedAMqmd»lt69.&  ftq  fupr.de rtivinii. 

donatfekvlndicaUoiie^doadn^nique  ^  petitto-  tat.  Is  enimexnpliM  0c  improbicaieiUaadlioneia 

ncfuafummniieat.  Summoto  enim  (lomlnonulla  fibi acqiiircrft,v: fcri;  ttnn  cTt  inl.nicpeji  70.«^ 

fitciinlucia,6donaiaiuia  quodelu$fucrat,injpof-  qiiod  clTc  nondfbcti.  unqueUlloii.  ^.t.infdtfitrtM 

fiilbrcBi  tnntfnrjinNriUauafttaitdone  <|uanc6-  .  io  {pccicd.l.m  depofiu  acquiiit  Itbi  ai^ioncmbeoiil^ 

lra£ta croptione.at  ritretiniaria domino ,    com-  cio  ceflionis  dcpofitariuf ,  conduaor  &  comnfu>- 

aodatorii  &  ob acceptamsftimatiooem  culpx  ab  datatiu» ,  non  cx  fua  Improbitttc,  fed  cx  fuo  coor 

co >  qdci coiitrafta tcnclMKor>aiBitteret Hjfiw  traAn.Uedtperimprobiutem ip(lusfiat»Tt«<ftDr 

llBininhimi  de  quo  inilb  aftione  non  trafl;batar:  contraAu  coueniatur.  Et  iialegcs  fuptadiftx  qnae 

aemia  enim  agebac  caoquam  dominus ,  fcd  quia  atioqui  maumi  pugnarc  iauiccm  vidcncur,  cood* 

MtMii  veftimeac  alananda  locanetac,  aac  alij  rem  liands  fnnr ,  non  qnomodo  ab  imerpretfl>nsi^ 

commodaoorat,pcrindeadaruj«iamfiaUcnave-  ftris.quoium  pltjrique  id  quod  fctiptumeft  in  iJL 

(Umenta  aot  lauanda  iocaffct ,  aut  commodalTec.  ist]ui  dolo refcruncadiuj  ilri£tam,<^uod  ver&  in  A 

Qdp  tamen  cafu  nemo  diceret,acqui/ttum  ct  BttC^  lindtpfifitit  adzquitatcffl.Delaaandisafullooe  iq.- 

/c  ex  folotiona  pred)  dominiura  rei  alienK ,  auc  ftromentis  Sc  quo  ordinc ,  auoque modo  ficdM. 

dandamilli  vtllem  Pablicianamobpreciumclfo-  dcbcret,prcrctipiulexMetcIIa ,  adctifueruntcn- 

lotum,  qaidominasoonfuinct.Similecft  quodin  tx  omnia  velminima  veteribus  Rom.iDis.vtcxFii- 

depoiitl,locati,&  commodatlilidickKqnanqaan  nio,  Cuitcio  &  Scallgero  notattkdodKffinwwii 

dolo  aduetfarij  resabiitytamencondemnatofuc-  diiigentilfimusGoiJio&eda& 
cnrci  folec,vt  eiaftionibus  fais  dominus  cedac  Un 

5.  IvtiA»ivsUbro8.D^dlotaai« 

QVi  fmecaufaobliguitur^  incerci  condt^ioiie*  co&fequi  poffunt^  vt  li- 
4>erentur.  necremt>  ottineni^uisobligationem  (inecauiarufcipiat^^ 
iiiaioieni,quani  (ufcipere  eum  oportuem.nifiqu6d  alias  condi^oneidagitujt 
Vt  ommobligatione  libereturtalias,  Vtexoneretur,  vduti  qui  decem  prdmific* 
namii^dem  nu]lamcau(am  ^romittendi  habuit :  incerticondidione  coniie' 
quicur>vccota(lipulatioacceptoliat.ac  fi  cum  quinquepromittcrc  deberetydc* 
cem  promifit:  incercicondidionecon(equetur>vtin  quinqueljberecur. 

Ad  l^uiftae  pcione,dilataialog:ustempafaAjone,9rqaiffiniil 

Rat.  DVB.  Obligatio  fa&a Cne ciufa  videtur  fuitdatieiadionemafqo^tempofalcdcnonuisc- 

flaUiusciIcmomcatiiploiuie,vcBatiolusiuctra.  rata  pecunia,  vtqueteia  fuaquamiarcexccptioni» 

9t9!t%til^MpMk»\$*%MiM^MfiMl(tA  Sunte-  defenenopotecat,an(eqakmc6acniretar,defci* 

nimoroncsobiigationcsad  hoccomparatx.vtfibl  rctiarc  aftionis.  At  doli  malicxceptio  quainhaC' 

Tnufquifqucacquitat ,  quod  fua  intcrcft  l^fi^Uiti»  fpccie  coropctct e  diximus,non  fimilitcr  tcmpora- 

^i9.§jituninmij^lii-  Nihilautemtniercfteios  liceft,redperpetnai,^,5.ij»M»JrdWi  md.txttptA 

'qniacquitcndi  c.iufain  nuH.irn  h.ibct :  aut  ii  q:;is  NjHu  crgocrat  pericuhim  .imittCHdBcxccpuoaijs 

«oancarcolum  velit  dcicndctc»  quod  vcrias  eSi,  propter  c^uod  cttaadio  dari  ci  debeiet  tniSc  dtck 

nam  qa» ttStx  fic  H»lec,nihilinteieffiB an quis  adlonC  n6  habea^i«f» 


^  jipfoiore  obligatioaemetiam<, 

£eaufa>ccrtumtaroeoeft,poire  cum*qaic!ceiai«  iure,an  vetbeibabeatquae  perexccptioncaijiir- 

modioblieatiooe&ftipolationeagitjdoltmaUes.  , roctur/.ffiix/.ifftirf^ tnJtrtffiljttr.  D £ c. loicrdk 

cc  p  cione  kimmooeti,  qnia  licet  ab  inicfo  nihtl  do«  cias  qui  obligatuscft  fiaecumcaafa,  fiueettMn  fl- 

lomalofeceritilianetamenfaJt  ciim  pcrfeucrat,  necaala,vtqua  cito  (ictipoteft  Iiberctuo^flt  ibl— 

cx  ea  ftipuUiioaepetete  1.  x.§.circ4  infr.  dt  dtbnuL  uendo  li  iit  veras  debitor,  aot  citra  foladonem  li 

txctpt.  Quidcrgo  necclTccfi  eiqui finccaufapro-  fipecaafafeobI>gauerit,nccia:umvtlibetaiipo[- 

Biiur,daticondidioncmincettiilnccaufa,vtlibe-  ftoppoiua  exccpiioneficonucnlitnt» fcdctiana 

rctur,  cum  poCTis  luttisefTc  ctceptionc  do!i  quo^^ics  propofita  vltro  adioneneconueniri  vnquam  poi^ 

conocoiccur^pracfcrtim  ciiin  tneliosfit  tei  pai  tcs  fic.  Nam &cumcxceptioaliqua  etiapcrpctuaco- 

foftincretqoini  adorb  LfiimMBMi i^JtfigA  petic,  pcticulu  adhuc  fubcft  ne  per  ettotf.  Scitr* 

m.  Ncc  fimile  cft  fi  quis  obiiciat ,  eum  qui  cxcc-  prudcntia omiitatur  /^Hifx(q>/io«  40  fitpr.  ttt prtx^ 

ptlonem  lubeat  non  nameratx  pecuniae,  non  eo  /j!ijUi(«j(«ri9.M^.iR2iix.qoocafac6dcoaciofcqut- 

nindsaQldnemqaoquebabcre.perqaamdSque-  tnraclinnUaexcepdocdpflteret  qoia nec diuinanr 

ratur  de  pccunia  non  namcr.ica  fi  vltro  .igcrc  ma-  eam  iudcx  potcft,ncc  fi  icht  no  oppofiri  fupplerc, 

Ii;(,qu4mczpcdarc,vtc6ueniacut Lfiqtu^j.&ftq,  ciim (xih,di.Tit.C.vtqtu d^uiuadau.MrtJuiLfiiffU 

S.ij>iaiifiiifjlini  |  r-T/rfrrrf  e,i$mttimmrf§auU,  Arficripoteft,vcexccpcioneetiaiiiianalreApet&. 

\,CtiJmiil»dtt9Hdih.txlii.& fln.cxuf  hi  cnim  ias  tcrcusvfu$fit,neccominilstamenc6dcncrurfiue 

Conftitui  in  iUa  ipede  necciFe  fuit,  quia  exccptio  ferinlutiaiudicis ,  fiucquodiniuftxdamnatioain 

nonnumeratc  pecaois  femper  icmporalisfuit,fie  caatilpfeenlpa  foa  prcDaetitTCfail.*lx*9fitw67^ 

olim  qainqo^nio  coitcladebatar«  nodic  biennio  tHjrMfidmjf.  Tutius  ergocft,vt  qoidebitor  dicitur 

iiM.  l.  in  C9>ttr*ilil)ui.  Non  eft  autem  in  poteftatc  il-  no  tantd  exceptionis, fcd  ctid adi/onis  lure  libera» 

lius  cuicompcticcxceptiononnumcratar  pecunis  tjonevrgeac,/iconfcquicampol&t:qaodcommo- 

Vlintra  quinqncnnium.velbiennium  conuc  liatur  dd  ficperacceptilationcni  ,vc  hcc  lex  docet,&  /^ 

ifHmdd  6.C.dtttivpor.'w  inttfr.rtfitt.  Ergone  elTet  in  quiirmm^.  infr.  dt  nher.Itj^dt.^.i.lnfiit.qtuh.  ntoi.  tclttt. 

liOtdbue  impcobi  ctcditoiu  adiacre  illi  excc^  •W^.Secuta^a.accepiilauoacjacq.  uaiublataomni 

.     "  obl^aj 
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el>1i^one  feetinittftis.qtti aotdidebitorfuenc,  eius qnod  inteT9H.fi^«k(dkii^^.itrehiiie, 

.  '  cutnarnpliuscoTiucnirinoppolEt.  Ncmocnimfi-      b  liUTtftrtomntqttuohhgMunmfmtduf^fufcffiMt. 

e c a 6kione agerc potcft l.^ fu^ 6.  $.  vlt.  fi^. deuc-  RAT.ovB.Non  lempcc idi de P^Ct|rMM<4 iurlt 

^ot  itjl.ljqnttutfif. &gmrMlktrufr.ieMbinit.tiit$lr.  eft,qaod  detocoad  cotoin*  vtinlpcefcC^iMSBt^!;, 

.Qoiautemconuen  rinon  poteft  ,neccondcmn;iri  dt  ihjfrafl pt^nor.  vl>i  dicitur  foluto  qaider^  toto  de-' 

'jioceft,  qau  ottioiscondemaatio  a^ioneapczfup'  bito  pigaus  totii  iibecati«  fed Ci quid vel  minimam 

jfOtiitLui^.dti^ilt^  ne  quidem  per  iniailarfk  lo-  tbfotlotildefitant  fortisaiit  vlaniram,nul]omodo 

Ificis»  qoia  nec  H.ie  a^one  dari  quiHquam  iudex  liberationcm  pignorisconringcre,  neqnidem  pca 

poteft ,  cilm  dati  adionero  i  Praetore  poft  litem  ta  partc  pro  qua  folucio  debtti  fnCti  cft ,  quamuit 

contcnacam  Sc  dirifbrmalam,aiiclndicem,autia-  Sc  pccunia  quz  debecnrdiatdaaiit)  6c  ruodus  qui 

dicium  paria  rmc/.i.C.(;<^i4ii.ifliif.Deniqnetutias  pignoridatas  fbir.  Quod  Sc  fcHptutn  cfl  in  ti 

eft  hbcra  i  quemipfojure  quim  ope  etceptionis>  C.itlit.vtndu.pi^mT.miptd.ntnpog.l.u6-  i.C/?n;wfs 

licct  i|i dubio  totius/lc  ,exceptioncm/ibicompe-  ^luTtb.btrtd.dtbit.vtl  crtd.t.  Similiterigitur  5c  in  pio* 

tenteoi obiiccre*  quiUiqaalSpartaiproimeitbe*  poficafpeciedicendnmeil,AqQism3iorcmobilga- 

rationc  cxi  cptiorcm  omittcrc  l.  qut  ftruum  54.  jf.  tionem  farccpetit,qiiitn  fufcipcrc  dclnicrit,  pdtaJi 

i.t/jfr.de«blil-  &  4&un.  Quod  cct^o  is quiimc  cauri  dcccm  prumifcric  ciim  quinque  duncaxac promic* 

promifiL  potell  Jiabete  doH  cxccptlonem  fi^pc->  teredebcfec^ottntoturoautntoHa^nftutnt  ficr- 

tuam  fi cx ea  Itipulatione conueniatur ,  non  dcbet  tc condiccnd.im  tflcobligationemtrc  alioqui  ci:e- 

Eicerc  quomiaus  cttam  adiucivltrodandaiit,  id  niaCyVtvnuiidcmquecooiractusdiuetfoiurc  ccn* 

%ff  eondi^o  inccrti  fine  csufa ,  per  qttam  ad  hoe  feator»  quod  iaritrtfio  neli  Cicild  admittit  rulg.  Ug, 

afatjVi  libcrctur.  Sicm/.j.C  de  condiH.indtb.l.fii»'  1tiimflttMtt{,b^.dtyfii(4p.Dfir,.li\hisquTonni\- 

ditUism \yCMftdau^.  Ncc  daUngucndum  eft  cam  nodioidillfiint.vt BirColus liic loqaicur»idcra iucit 

^  fiacolo» ancattfa  ooliaomnino in plromiflionieex  eft  departequod  ad  partcm.quod eft de lotoqnod  ■ 

{^elfa  lit.an  vetbal  q  laqui  iira,red  quxin  tci  vc-  aJ  totuni  Ug.tiu.tdtl9t4-]6.fufr.dtTti  vindk.  In  hoc 

rita'e /vtipfe  loqjitur,e  at  nulla.Nam&  cumnoi-  cnira  rcrum  genere  vna  quzquc  pars  cfficlc  fuuitl 

^  pt oc fus cxpictfa caufj  eft iti  ttipuiaciDne,  oon  eo  cotum  oon  vniaecfale  fed  parciculate.  Atqui  obli- 

<<ininui  tamen  llipulatio  tcnc  iplo iore  vtex  ea con-  gaciones  ouincs.quz  in  quantitateconfiftanr».dtot!> 

ncniri  promiflot  p<  fni,adto^ue  condemnaci,  fi  duz  funt  { 1  V^m^.rMij. quia  &  quancitasipfadiui- 


quirit  ftipulatioi 

tioRCtn,  non  itemaliquam  ob!igat*oni$cauf'm.  j».iT«t!?i.ri.M'o;cit  cnimfieri,viexdecem  promiffit 

Voah  qoocafii  doKcxcepcio  ptodefle  potelt  pto-  quioquc promilTa  ritii cx  inHMania,  qninquc vcr6 

'-tniff"!  i  li  conucniaur ,  cndcm  caiietiam  aftio  ci-  fii  ccnufi:ncccidcm  fcmpcrcaufacftdcbcndi  dc. 

domaccommodaci  potcH  Si  debec,vt  libetationem  cem.qua;  dcbaidi  unttim  quinque,  cQm  in  maiori  . 

.  Yrgerc vlcr6 ,  '&  confequl  poffit :  oondicere  enim  oaidem  fommt  mioor  infit,  fcd  noti  contci  i'\.%.ft 

Siantitattrmnon  potcft ,  q  iam  non  dc  fir,fcJ  can-  jfipuUnti ted.  tit  l.inn  uo.  in pTittcif.dtrtgul.iur.l.aim 

m  ohhgUiOtai&ni.i-rtTfquiMttmfufr.lMitit,  Ex  fuTtt^.fufrJatilit.turand.  Confcquens  igitureft,vt 


fictn,  fiquispropri^ac  partit^loqul  velioaliodve-  qalnqaecantftm  iiberetiir  i^WlriilMkHliilrik^ 

condicilibci ationem.  Tomcnim  libcracio  con-  caufim  promittendi lubuiiret  ,inccrti  condi^Jonc 

diccndacrt ,  citm  iatrj  fafta  eft ,  ncc adaUoinJ^ncm  confcqucrctur  vc  tota  (iipulaiio  acceptb  fieret.Ali» 

cond  citurlibcratio,  q  iam  Viisqalverl-liberelOt  Mciocttpignorisdc  quo  ini.l.^imtaC.il i^4B, 

«ft.rcllituat  f;  inoblij^ationem  viin/.4,)i|pr.d#CfO-  a^jpMT.  &  aliis  fgpri  in  dubitandi  rattone  adduftift 

dia.fi(ffl/(ij?.lraqui:funtiftamcrc  opporita,&con-  Ellenim pignoris  caufa indiuifa,  vcPapinianusti/ 

tradi^koiia,  Co..dici  obligatioocin  Sc  liberacio-  in l.rtmbtridittrinmGy-jir.dttMUt.  nimnecverifij 

•  aein:  in  quo  picrique  crrant.  milc  eft  crcdliocS  qai  pignat  tcccpic  pro  centumt 

a    imtrti  ctndtSione.  Quirit  Accurfius  St  pofl  vllam  partcm  pecutnx  cieditaramfiiifle  ,  fi  non  ci 

eum  Ba  tolus,  an hoc fii  ni)mc  1  adionis  alicuius,  pignus datum  pio  totiscentum  (aiffct I  btrtdts ^^.^, 

x^uz  ft>eciabterdicatarc«ndiSi»siKrrf>.an  ver6(]ua-  Umt^tTUitHrfHfr.TmUMdft.L^ratt»UtnMm^.%mi 

■^tas q'  «dam aftioni%ex  co nonicn hahcn'.,  quod  «t./JtfHW!.t/);/> (^'('^'^''ffr.rffl.Eacc  iiquecaufaeftcafte-' 

ecoradtcm  incettam.Sc  I  iim  monui  f*pius  ptac-  loium  contca^tuum  quos  cicdibile  eft  non  fuiflc 

erfctm  ad  U\.^.&*d  Iftdfime  futtnt  ii.$,t,fi^Jl^  ■  cfttrahCtcs  pro  parte  itiituros,vt  eoeoicin  cmptio- 

K.  «iTe  hanctantii.n  q  ia  iu*  em  Sc  d.ffercntiam  nibus&ditionlbusin  folutum /.t«/«f*f«/4i)9.i»/. 

^.^onis:  eiro  colm  omnci  condidioncs  *  fiuc  inde-  it  mi.o(iig.  nec  enim  crcdedus  eli  vcnditor partem 

.^^ti ,  iiae  ob  caufam  daii  caafa  flon  fecat« ,  fioe  ol^  fondi  vcnditnrntfidllc  d  cni  cdtanipfaidi^nequqi 

i^rpem  VcUnioftam caufam , Ituehanc  de  qua  agi-  cmptor  pattcm  fundi  cmpturus  qnem  totum  croif* 

^astj&TsrAj&fiuefurtioam.ali^scrttiialtisincecti.  aucinfi>lucomaccepic/./MMr47j.i^|^4bM^ 

^erti  quoties certom  pecicui  dc  quHlo*  ifl  1$.  nrif  tpii «liiMi  4 e.mfr.dejekm  (iblil^mnmodaiilflMram 

WiiiiiM$^fi^Mft^Miii,  Incetti  verb  quocies  in-  communioois  L)!  lunferttth  i^.  §.fi  ctntttm  fnfr.  Tir. 

^cctoai  petitur,  vt  puta  qumti  a^^otis  incetfit ,  aOc  prexJ»nB.Lm rtctrmttnMiSiifi^uLfrMlbtr. L  tumfdtir 

aliaaid  fiat,  puta  acccpulatio  ad  inducfcndamli-  *j-].f.d»Ut^udtUi*tA.  At  Hbnfiiiiliiter  poffisdicfr^ 

^cmtimiemivt  inhaclegeXipicqaid  tnim  confiftic  re,ccimquidccanproniint,ciim  quinque  dunta^K 

^nfactcndopcr  fc  ^ncertuih  eftl.  rfci<«fm  75.  ^.^ai  dcbcrct.non  «que  promiir.irum  fuille  quinquc,fi 

H qu»i dt vtrb. oblig.  &  obWgacio  facicndi,  fi iadam  ftipulatur  quinquc uottUa  non cUam  dcccat.flin 

^   >aUc,cc(bluiturinobligatioaen&(idlMioiRm  fakAH^m^  -  ' ' 

T«BkUk  PP4  . 


-^,»    -     ANtoWlf  f  ABRI  LC  RATIONAEIA 

1Vriliilte£ect,  ▼trumneab  initio  (Ine  c^(j  quiddatumlit»  aiiqniia>ptapfeel,, 
, -^^  ^uim  quiddatum elMecuaaoaiick 

•            ddt.KihUfef^^"  dctttii^^h  fcwmt  tiamrt  wi^  cftaittii6  qwiit 

fiiido  aliqoa  fa»r,ei  poflfa6k6  finita  eft,«que  locnt 

Rat.  DVt.  ft  DBcif>.a<lhaiicIe|eflt<ad«ia  dlirdebcccoii^iilieoifiBfCftulA,  atquednullai^ 

«ft, qtt«  «d  >.f«»«  1 1 Jiyr»  fbtqiJcM  — iwfia»  iiiiioiMtf«e:qata  vcffUflicft-eouB^oro  quo  agi- 

liBmftopoiiitutfBmqBMIiic  AfrkaniitetaAac  riiT,^uo<linlucco»diAiontmaximcrpeAandiHii 

tantiltii  dc  caafa  non  fccut», VipiaBoa  vcro  in  i.f .  efi»cuiB  ocquc  ad (caopui  ptatctiiuni  rctpiciat  «^* 

fmit,  dc  ttufa  ctian  fioita^  pffOHHlc  fecaca.  Nea  quc  ad  facui  tun ,  iaofi  auUam  cifc  cau  fam  liccc  att^ 

miiaafiokipollctf  qasnonqaamrecucaciTet,  imc  quandofueiit»  ooaeainompUuicft,  quodfiacfl 

iDitiainh3buifrcti!f{.riricv/«jl^adw  ^i.k^.iic^  cfl«ndi,  vi  ita  loquat  cuiBphilofbphis,i2ioacce- 

^.^itmr:firMii9tstiht&tii\incc»!S)Msii}i>hU\'  pis,  idco  autet»  datui  condiilio  Aue  cauia  fccvtii 

cnopMtcrmiiTani»  ciiait&tgiscMmCDiMcmuii-  aoaiti  finofiiiinfiictic»qaoBiamaliuqulac««^ 

Aioniiinccaura,  qu^mcafuiillequocaafarecuu  que  cafu  \t  ex  alicno  damno  locuplcs  (ietet  ic 

aoo  iit:  a4amtit  cnim  ille  dc  ioducic  mototc  quo-  aui  acccpillcc :  quz  gcnctaiis  tacio  c(l  iodueep— 

dkoiiiiacoadiAiooem  finecaufa,qiiamnonaqad  dcroni  condiAiooani,  9c  repccitiooom  oaaa|ii| 

poffit  inducere.  G  caufa  fccou  fit  &  fiatta.  Nomcn  Itg.  cim  Vt  S.           4f  iXmmiV  rpf  fuifiifrM 

faim  ipfii»  tcpo^oac  condidioait  ob  caulam  da-  tn»[«St. 

|.  Pavimiamvs  lilMoii.Q^ftionniBk 

,  A  Vuaculo  nuptura,  pecuniam in  dotem  dedit,  neque  nupfit.  an  eandcni  re- 
•^*-petcre  poflitjquxfitum  cft?dixi,cura  ob  turpc  caulim  daiuis,&  accipicntii 
pecunianumeretur  jCcirarc  condidionc :  &  m  dcliLto  pari  potiorc  efic  caufaiu 
porscfl[<3ris,quam  rationcm  fortaflisaliqucm  fccucum  rcfpondcre,  non  habitu- 
ram  mulicrcm  condicbioncm.  (c^ic^Xc  dekndi,  non  tacurpcm  caul.un  in  pro- 
poiico,  quim  nuUam  fuifle :  cum  pecunia,  ^ux  darctur,  in  docem  coauctii  nc" 
^  «^uirct.  non  enim  ftupri»{cd  matrimonij  gratia  datam  efle. 

jtdLAamKfUvii»  &ttexl.\.§.fed<lU$dmtntrki  fitp  dtcoi;dsIl.oiturp.C4Ut. 

lo  propoUtoautcm  cauiaptoxuca  f uic  dotis  dand« 

.H AT.  ovB.  CAviobcttrpMli  «HftBa  Antic  9C  ob  Odacdaioniam ,  qniott  cale  matvimootun  noi^ 

iiccipiertis  pecania  numcratar ,  cc/Tat  coiidiifi  u,  nifi  tuipitcr  &:  lllicitc  conttahi  poiiicn:.  QHid  cr* 

in  paii  dclii^o  potior  dl  caufapoflcflbiiii.fl-  go(imatiimoiilum(ecutumenc<:'Et  qaiJca}  ii  ci-t^ 

imtb^MfrM  mi»9.*i  turf.uu^.Ux.CML  AtqOl tarpcc  tralientctnmcrimonium ,  neouc  vis  ncquc  faAum 

icuic Ar  illicitc  nuptiz  mter  auunculum  &  fotoris  j^norarJat,nullaffl  pcriicu  s  haDcre  po^Tunt  cxculS^ 

^liam,  ade6ai  neptem  &  ptoncpccm,  qujahtsper-  tionem,ncc  dubiundum  c(V>quia  boccafu  iioncat»* 

fonis  auanccuus  locoparentiscft  f.fiittriiMtmUft,  tu  lucra  nuptialia,  omniaetsauferenda  (int  l.fumh 

4iWtfti^fmui9MipMnUUfi.  Ergoit rocoris fiiia  tr* ^.CMtat^.mi§t. (cdetiam dosipTj  flac caJocat 

Cpnnculo  noptura  dotem  el  dederir,  quaul^  podca.  fi quk6.ttijtt.l.vxtri  martm  i^. infr.de  vfufrJq/uAm' 

miamipfecit,  diocodameftcondtdHoncaiccflarc»  ujU^t.LiettGi.wfT.itTit.nuft.  Niiunecfaasioic 

qniaiaeoTtriaiqaetarpttado «crfatur. D i c.  Ma*  liocaifa parciiur eciam quodad  pccuafficxlej^ibuc 

trimonij    dotiicaufafempcrhoncftAcIt,J<  fauo-  publicorum  iudiciof  itm  irrogandam.  QuamuisiV 

Tabilisobadmixiain  vciiitatcmrtipubliczi.  i.iK/i'.  fulaiuns  Romanlobrcruatiointcruenirctncciure 

|ifclf  «MCrf  t  & mMi.  Acqul  in  pcopofira  (pe-  gentium  ince(rum  commictcrccur,c(rec  mulier  per 

'Ci^^acoriafiliaauancalo  niipcura  dor^^m  ei  deoit,  iurisignoranciam^  criminccxcafanda/^rfiir/rcriiM» 

noliibipricaaiaifedrnacrimonij.  Ergo noa ob cu£-  ^i.iHfrmc^ & S.u&feqq.iiifr.uil^JMLitaiuk.So\am  . 

p^nu(iim,fcdpetitisobhoneiIa -.necqaodooa  Barcolastentarandici  poffitmaliercmeiitmlSiaa  ' 

niGtarpi:cr  mitrimonium  intcr  hiiinfinodi  pcrfo-  &fa<Jlum  fciat,no3  co  nugistamcn  proKibcQdan^ 

,  zias fe^ai  petuit  t  ad  lem facic ,  nam przcer  id  quod  condiccic  dotcm  quam dedii.-3c  In  cam  fcntentiaiilK 

|idiimatKcamnnoii(ulAe,nibita]iadetcolnf(».  procliuioreft,vtnonpanlat<loteiii>qoitcarolia*>^ 

xepoffis.nifi  qaod  tuIc  PapinianusnuIIam  hk  po-  ocar.non  vtlucrum.fedvcquidfibi  proprium,&ev 

tius  quam  tarpem  fui^recaofam  dotis daadc,  ci^m  caufaoocioia,  quafincque  ratiooe  lurpitudinii  re» 

ea pccuntaitt  dotem coaertf noqaeaCtonianccma»  pclli dcbeat,vt  Papiiifoan«li}e  rc(pondit,ncque r». 

crlmoniainfcqu!vl!umpotcft,impofllDilitateiuris  t!oneindignitatis,qirippcqocnonabaJioei  po(C|t  . 

^usifflpoflibiliutifafti paflim cqoiparatur  l.filim  obiid  quam  ^  fifco, fedin  hoc ttoieoflUitur.  Nana 

M^mitL frutiijnfr.it ctnicjMflii^  Dicendum  iRicuc  vtmeliusdocct  Accorfiuti  ne  qnidem  ignoranti» 

CKs  loauncdo  hoc  ciru  condidUoot  Cne cania:  ic  mulicris  dlcxcufac ab cmlffonc  dotis ,  fcd  taocilaft 

ita  Papinianasnodcrfubcitilfimi  ceocludit.oatn  in  ^  pcxna  crlminis,  nifi  (ic  error  fi{i'\,!k.  quidem  accr- 

condidioncob curpem cauiam  proxima caufain-  iiinu5,vc loquicur d./.f«fWr4,i«i>c^.d./.ijKr/74&'d.iL 

.  ^foidcBAidUamnawii^nbeMJiicBiiiolaiCiB.  dm&4lMmit4*Q4$iiin0^i>mAmm.  isc  guodit 
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Pjpinkno  !□  hac  \egt  contra  rcfponfum  videtar,   xat,  fcd  «iam  quanium  ad  dotem,  nc  cum  Baritilo 
non  aJ  mulietis  igr.orantiam ,  5:  crrorcm  fi  rc  fadli   mcliorem  facias  c6dicionero  dotis,  qiiaii  qosc  cau- 
fi^eiuriircfcrendumen.  Cciim  tf^<5bc'  l'a(>inianus    fam  liabeai ,  vi  ille  aitor  erofam,  qu^m  lucrorutn 
eumcafutn  q  iopar  deU£kum  f  icri»  vtriutquccon-    qui  lucratiuam  habcnt,  nam  ^contrariolexlulia 
.  tr8hcr.tiam,quodtamcnnulIumeiret,intcrnenicn-    qux  dotem  ob  illicitum  mattimonium  caducatn 
tefadier  .>rc,  quianequeconfentrunt.ncqucdc     feat,in<i^(^i^&tlocota.c{id.Luj(tJle & d.l.dtte.fio- 
linq  lunttjui  eriaitt.  Idquccx  fequcnu 'pcciccla-  .  ptcr  qood  viderlpotiiis  po(rct,r6c(rcadhibcndani 
'  riusa,  parct,  )  fedadid  qaodnonn^agisdefacfo,    in  dotc  illam  diftii  dlioncm ,  quam  adhibucrunC 
qoam  dc  iare  fucrat  fecutum  matrimonium  ,  quo    Impcratore^(]ui  |  a:nam  lcgis  luliz  ad  lucra  etiam 
fecuto  aliud  fai;c  Papinianos  rcfpondiflcf  ,non  t.in-    naptialia  cxiendctunt  in  d.  l.  qut  cmrd.  nifi  abfur- 
tiunrationeturpiiudinisCea  namqucratiomulicti    dum  ciret.meliorcm  faccrccodicioncm  lucrorum 
cantum  adimerct  conditftioncm  non  etiam  doiem  nuptialium,qn^mdoti{,/kiafturamdotisindoccre 
marito  )  fcd  obidmaximc  quid  propter  contra-    lum  quoqutcuin  nullum  dcliftura  intcrccfliiTcr» 
^umilliciiiflf  dolon  alomatnmoni  mdoscadu-    qood  pcriuftnm  crrorcm  fadlifcmper  cxcluditut 
ca fa6ta eflct,fi{  fifco applicanda d.l  mtftt d.l.dottl.i.    dMi.$,\.dt ddntt.  Ergo  tnncapplicari  cam  fifco Sc 
f.i  d.l.CUudtui  ifjtbi/qutvt  indtf^ri.  nifi  talcm  pro-    caducam  ficti  iieccflc  eft.ciim  rllicitum  roatrimo* 
ponctc$mul  crem,qi  e  non  p<»Hct  vide.i  dciiqoif-    r.iinnconcrai^umcfl,  dolomalo  &  i  dclinqucntl- 
lc.  qii6d  ab  alto  puta  tutorc  iuo,dcLepra  elfct  Vt  in    bus,/.)7  quu  C.C.dt  itutjl.&  mittl.r}Upt.d.l.vlt.dtltg.i.di 
Ivlt.dtUg.  I.  loquitnui  cnioi  dc  iisqtu cotr rouncm    l.i.d.l.CUudim  n.dthii qtmi^  i;.dign.  uon  ctia  li  ^on- 
<ielinq'iendi  caufam  habucruni  connahcndo  pro-    tr.itftalinir.)niitmi'poiifalia,  q.italex  luliadelpoH- 
hibicas  nuptias ,  vt  in  ipecic  huius  icgi^.  Aiioqui    falibuj  locuta  nonc!l,fcdta  ttim  dcnuptiis.i  cqae 
«omjictcrct  mulicri  quzautiusa  it  fadum  igno-    quan:um.id  pccnamamittentfs  dotisad  fi  onfalia 
raflet  conditbtio  ob  cauiam  dati  cauia  nou  fccuca,  cxccndidcbuit,<.u{riod6tanquamouiura(ncccnim 
quoniam  ad  condr(fliore  iHam  impcdiciidam  non    odiorzlegrsadiurandxfunt  inccrprctstionc  l.ciim 
fafticii  cauiara  fecu  am  clfc  le  fa^ao.fi  iurc  non  ha-    quiddm  ly.rfr  Itbtr.&ffQjilnim.)  (ed  ctiam  5i  illa  potif- 
buetit  cflfc^iurn  /.  j.      hbtr  bome  dt  couiill.thtMf.    fjmiitn  ratmnc,  quoJ  fponlalianon  poirurit  faccre 
ScJ  tamen  hoteiwai.nWi  lall<T,cq<;d  .  'a)c,quiaid    dr  tcm,  fcd  loluAimattimonium.  Vttaccam  quoJ 
intctl:gt  dcbci,qitotic»  ca  tanfi  fal  cinaliqtlorafii   addit  Rartolus.quatr.uisfottilfcnimis  gcrctaiuer, 
fcquipoiclt  vt  in  d  i.filAtrhtmt.  rccc  imperfc    qtioiles  dclidnm  idco  non  pcrficitur,  quiaisqui  , 
Impoffibil  s  clt  cau'a  manumittendi.fcd  tamum  in   d.l'f»qticrc  ctEpcrat ,  non  vult  pcrficcrc  ,  pcenana 
homine  iam  libcro.Cxrcruf»  fi  ^bfuline  (u  impof-    AcWOa  ccinirc,  qnaft  fuffragio  iullr  parnitcntiar  ab- 
/ibilecaufam  feqnnob  quam  aliquid  d..tum  cft.non    fohnu^vtlnqultur  Paului  in  Itg.  quiftlfam  i^.'infr.dt 
eomir.tls  >  cflac  cpcritio,  vti  ifc^cfciiptum  elt  rn    Itg.Ctrittl.drfMfl.Papinianm  i.i.mtmtnrjftfup.dtuicffie. 
Ldiitdm  Itgtm  i^.Cdt  (endsH.cb Cdufddttr.  qiiia  impu-^  tejidm  !.qui(im»hiion^.SjiccufiJfcl.infaffttuttmi6.i>. 
tarc  Hoi  dcbct,v]ui  vltcdcdiiob  ^  auram  aliquam.   pttiifft  wfr.dcbon.libttt.  iManc  vt  Bartolusmonct,po- 

3ua<i>  fciebit  lcqut  nuUu  moJo  polTe  qnafi  Se  hic    tciltafla  .gnoiaiuiactiaroaUcruiriusconiugumiU 
unafTc  vidcatorex  reguUl.cniw^frfrrorriii  (j.d«r«-    i:citas&  prohibicasnuptiascontrahencium  eipro- 
pil.iur.  ciufmodiauiccllfi  fororisfiliaqcafiauun-    delfc,  non  quidcm  quod  ad  hoc  vc  co  mir.iusillici- 
culo  nuptuia,cidotcmdcderit,ci\m  macrimoni  m    ti  fint  nnptijr  ( Irgum  cnim  authoritaicm  niltid-.; 
iilud  fequinunquampoflSt.Impoflibiicscnimcon-  tatis&rimpetitiirvclarocotiscirciJucnirinonopor- 
Acioncsccnfentur,  non  minusei  qui  de  iurc,  vt    tct,vtaitf-i.C.d«iwffrd.»»«rim.)fcdquantum  adhoc, 
loquuntur.impoflTibi  csfunt,quimqtirdcfa<ao.vt    vt  cx  patte  ignorantis  filij  Itgitimidici  poflinr,  6c 
4atn  diximuscx  d.l  fiUm  i^.&prtctd.dtcvndic.  injlit.    fucccflioniscapaccsvtin  fpecic/.^«Mw^ro«i«ti457. 
quia  quod  honcfti  facetcnon  poirumu»,f.ecf.Kerc    ^.t.  wfr.dtrit,nupt.  vbi  dc  ca  mulierc  itataatur  qu« 
«os  poflccredcndumeft,  vtelcpanter  Papifianus    in  mairimonio  auunculi  fui  per  multos  anncs  hjc- 
loqtiiturin  if./.        Quodfidcfa  o  itr.plcra fiht,    r3t,& ini.ocollocataabaula,&plurcsincaroatti*' ' 
ticc  pro  implciish.'bendxfuntadvtiiitai6&com-    monijfigura  liberos  furccpcrat.  Quamciuam h.ic' 
Bioduin  eiusq li tmpleoit,rcd  tantiimodbinipfius    dc  rcius  Pontificium  confuienduni  potius,  &fe- 
■^»ir>niim  8c  pccnam^vcquod  iDrpiicr,&  contra  lc-    qucndum  cflt  itenivr  fiinconitihcndojllicito  ma- 
res  fa<5k>»ro  ert  ,  cariidcm  legum  leucrttate  vindice-    irimonio  nullum  dclidu  admiflum  fir ,  puta  fi  mu- 
tur,  &:  aufcrantur  omniaqua  per/>cc.fioiicm  illi-    licrlibcra  fcruonU|'rctitcui«ll,ituaiignorabar,ni« 
citi  rratrunor:ij  adalterurrex  couiugibus  abalte-  ,.hilominuirepcfcrc  Jotc  pofTir,?:  quidem  cum  eo- 
ropcruci-cu'  :.Qu"'*"»""'"^^^*'^^'-"°^""*^*^    dcinpriuilepoquod  verisdr.tibu.sdari  foltt //««;* 
tvxeri  maritm  i-.irji.dt vfufr.  Ugdt.  nec  ad  rt ro  perti-    iottm  ix.^.vlt.infr  [olut  mMrrm  l^.Ctod.  Idem  enioi 
net,  q«»"  i  in  f^ccichuiui  lcgis  iponfalh  quoqnc    priu  lcgium  ctiam  condiiitlonidatur,  quodfauotix 
prohib.  a  (nt>t,non  m-nuf  q  iitn  nupfia  l  orMio  \6.    lationc  tiibui  folct  afiioni  de  dote  intcr  adioftet 
\nfr.dt IpM.fill  fiquit tuior 60. .  .qumuis dt rit.mipt.dwc    pei  iVnalcs  l.fi fporfd  ■j^.iufr.dtittr.dot.l qutfituvi  ^y.f. 
pervciba  dcp.selnti  faa.iliiit,  fiiic  pcr  vciba  de  vlt.&ltgibfeijq.iKfrJtrtb.4Ubor.i«dic.pcJi:d.atiMLi.i. 
^turo  :  quamdifti;  aioiicm  iuri  ciuiliincognitam    &  ^.dtprmiltg.crtda.hzid  hosniir.iru  cafusrcftriu- 
lufcanonicum  primum  in<'u>ir,nam  nequc  Papi-    gi  debcr.quod  fcriptura  cditi  b.C.dt(ondi3.ob{4uf. 
nUnusponitcotraiftafaifrcvllafponfalia-.&qv.aro-    ddt.uow  aricmitaintclligi,vtquidamput3nf,qtiafi 
uis  contraifta  eircnr,  omni  ramcn  cafu  ndmitterent    iurc  nouo  non  fiat  dos  caduca.proptcr  intcfluofum 
larc  ciuiii  locum  prtnitcntia,  quam  ipfs  etiam  in-    matrimonium,  quoinodo  ficbat oliir  d.l.  doft  &■  d.U 
ceftxnupti«intci'di'm«umlrtunt:Scilicct  fiaccrri-  Jf^k<5.Cjfi««^  «w/if.nOenimquodliUecillicitum 
mo  fa«5ti  errorc  ^iCtx  f<nT,&  coniuget  crrore  com-    n.airimoniuir.  ticiebat  caducam  dof cm ,  lcJ  illad 
bcrro  llatim  &  fii.e  vila  rrncraf^inariore  coniun-    demumquoddclidWcaufani  admixtan  hahcba',  vt 
^ioncm  ditcmerintd  /^ki  wwrri  i.v)?i».  Q^iod  intcl-    dixtmus.  ncc  cuim  poena  vlia  finc  dcltfto  cflc  po- 
Uffo  nonmodo  quanuimad  lucu  nupiialia daaca^   lUJi  »mdcboit,  ptarfcttim pet  quaro  amiflSo dotii 
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•  £k  Vuaculonuptura,pecuniamindotcmdcclit,ncquenupfit.an< 
•'^pctcre  ponit,quxfitum  cft?dixi,cura  ob  turpc  caufam  dantis,&: ; 


Iliilrercrt,¥trumneab  initio  nnecaufiiqiuddaClimfit»  anqniia>ptOplet 
quam  quid  danun  elMecuta  Aoa  lib 

•  dillt^ftfert  4*  dcMi/iiMiiillraitatcefitrlrer^rDmcaufaqusab 

fBirio  aliqoa  fuir^ei  poftfi^u  finica  ((V,  zqur  locus 

Hat.  dvB.  ft  OBciD.  aclhanclcienltfacbili  cflcdcb«ccoa4iAtoiu^cauU»  atqueiinuilaab 

«ft,qiMe«(l  i*fm,lM*hff. vbindemMiaia*lw*  taUftlmllccs qui»  vcrum  edcoicic^oro  quo  agi. 

tcntic  proponitut»  nin  qoM  hic  Afirkaout  rt*Aac  rur,  (|uod  iit  hac  coodiAionc  maxinK  rpc^andiun 

UBtdm  dc  caufii  non  fccuta ,  VlpUaac  vcro  ia  cfi,cun  nc^^c  ad  icoBpua  pcateiuain  cctptciit  aO) 

^iMiiSr.dc ccttfactitnfiQitCaacpcoiiidcfcaitiLNca  ^ocad faw, iam ■iilhaicirecciiGiBifcic^ 

«■iaiftiiif  1  poilct »  quz nuoquare  recuta clTei ,  Bce  qoandofactitt  ooocaimampliuscd,  quodfiaoi 

luit iam  halraiflci  It^  Tim  ffmfm&m  ^i.m^.dt  fM"  cilciMli  >  \it  ita  loouat  cuni  philoiophis  ^  iam  ccce* 

dif.d'dMW/()lr.Mimfeibcflchuncca(amab Afci<  pit,  idco  auuna  datur  condiilio  fiue  caula fecuta 

Baaopntermifliim»  c^oiagiscanueiiiaicoadi-  aoa&t»  fiiitfiiiitaliMiic,<{aooiamalicquin  vtu>. 

JHoni  (inc  caufa ,  qiii^m  cirasilicquocaara(ecuu  quc  caru  vr  ex  alicno  damno  locuplcs  iietcc  is 

Bon  iit :  admiuit  enim  tilc  Sc  inducit  maiorc  quo-  qiii  acccpiflcc :  quz  gcncralis  latio  c(t  ioduccn-> 

dkm  iur«  condii^tonem  iinecauia,qiiam  non  aqo^  darum  condi&ionum ,  Sc  rcpctiiionum  omniuai 

poifit  induccre.  G  caafa  fccuu  fu  ic  gaita.  Nomcn  Itg.  cim  bi  8.  i-fiquif  4f  Mimmv  Htf, pmi^M 

tipfuaitcpo^aaccoadifttOQisobcaufamda-  trdnfUi. 

f  Pa»  IM  lAMTs  tibiDii.  Qjisftiafliii» 

eandcni  rc- 

"pctere  po!iit,qux/itum  clt?clixi,cura  ob  turpc  caulam  clantis,&:  accipicnrii 
pCCunianumcrccurjCcilarccondictionc :  &:indcli(5lopaiipotioic  elic  caufaiu 
porsciloris,quamrationcmfortallisaliqucm  fecutum  refpondcrc,  nonhabiiu* 
ram  muiicrcm  condiclioncm.  (cdrei^e  dcfcndi,  nontiiturpeni  caulamin  pro- 
polito,  quim  nuliam  fiulTe :  cum  pecunia ,  ^ux  darctur,  ia  dotem  conueitine^ 
^uiret.  non  cnim  ftupriyfed  ixutrimonij  gratia  datam  eflc. 

oHlt.  Amnmtlt  vlK  StMtnl.i.§fed(jutdmnctr'uifufdcco>idiI{.ehturp.C4U('. 

lapropolitoauicmcaufaproximafuitdotisdiandjB 

llJLT*  » vi.  Ciibnobcacpte  eaalam  daatlc 9t  ob «atximonium  .  qoauis  talc  matriinooium  noa 

«ccipientij  jjecanla  nuroeratuct  ceilat  coudiA'o,  ni/i  cutpiccr     illicitc  contcah!  potuciir.  Q^id  cr- 

^uin  patideli^o  potiorcftcaurapoirctro(iji.f«-  goGmauumouiumfccuiuiDCirci^Ec  qaiJcai  ticuiU 

iMfr^JlCHNlUI.«lniip.Mi^<>t*C4Mi. AtqHitnrpes  trahencctaiatrimonium  >neque  vis  nequefaftuni 

font  &  iilic'cx  nuptiz  inter  aaunciilum  6c  fororis  ignorarjnrjnullarr  pc'iit!i<;  hibcrc  pofTuni  c]tcu/a« 

£liaaatcdc«&a»  ueptcm  ic  ptoncptcm,  quiahisper-  tionem,nccdubiuadum  crt>quio  boccafu  uontaftt 

/oiusaaanciuac beopacentiscit  f.flitriMmt^,  tfilucra naptiati3»omniae1sanfercndafiatLfnM^ 

ib mftd.fir»rui9Mifr.dt  ru.m(ft.  Ergo  fi  foioris  iilia  tra  4  C.de  i-iccjl  nuft.  Ic  !  ciiam  (fos  {^^3  Bat  caJucj  L 

auunculo  nuptuxa  dotcmci  dcdcric,  quauis  poilea.  fi  quu  6.udJttJ.vxm  Hutrum  17.  infr.dt  vfufrMMJjm^ 

»ooi«0pfecit,  diMdaoicftcoadi^oaemceirarc,  (tftd^t.l.d$u 61. mfr.it rit.mift.  Namneefemtnis 

«]uiaiaeOTtrillfqaetufpitudo  verfatur.  D  ic.  Ma-  hoc  cafo  parciiurcciaroqaodad  poei]air.cxIek;ibus 

trimoaij  &  dotiscaurafcmpec iKinefta  ctt»^  fauo-  publicorum  iudiciorum  trtogandam.  Q^amuis  (i 

rabilisobadmiztamvtilitacemrcipublicai  L  i.mfr.  iolaiuris  Romaniobferaatiointctaenirctncclure 

f^.m*tr.Lij4^§Jt  kr.dtt.  Acqoi  in  propoiita  ipc  gcntiom  incdTum  committcictur.ciret  mulicr  per 

ciefororis  filiaauuncato  naptura  dotem  ci  dcaic,  iurisignoranciam  \  crimmccxcufanda/^4i«/rmi<Mi 

non  ftupri  caufaifed  matrimontj.  Ergo  non  ob  tur-  381« fnncip  &  ^.u&^tqq.it>frMlti.UtLdt*dMlt.  Solua 

peincaufam>fedpotiusobhonelU  -.nccquodnon  Bartolustentarandici  poifitaitnieremetiamfiiua 

niiiturpitcr  nntrimoniiim  inter  huiufmodi  pcrfo-  &ra6lum  fciat.non  co  magistamert  proKibcnd.nm 

xiasfeqaipatuit ,  ad  remfacicj  namprzcer  idquod  coodiccccdoccmquamdcdii;2ciueam  lcatctuiaBV 

ponimairecatumnonfuiflCyOihilaUudexcoinfet-  prodioioceft,vtnonpccdltdotem,qutaeamh^ 

lepoffis.nifi  quod  vult  Papinianuf.nullam  hk  po-  bcaT.non nlucrum.fed Ytquid  fibi  proprtum,5:  c« 

tius quam  tarpem  fuiiTecaulam  dotts daudat,  ciim  caufaooetola, qaaUDeqoe  ratiooe luruitudmis  ro* 

ea  pccuniaia  doccm  o6acrtl  ncqaeat,quia  ncc  raa*  pclli  dcbcat>TtPlipiiilanns  hf c  rcfponoir,oeqtte  rft. 

trlmomamfcquivllumpotrfl>impofllbilltatciuris  t?oneindignitatt$,qaippc  qa?  nonabalioei  poiCt 

^uximpoifibilitacifaAvpAi&oi acquiparatut  Lfilim  ebiici qu^ ^ fifco>fedin hoc tamtpiallitur.  Naoa 

jfCKM  L  fmtiMfrMcmiitji^.  Dlcendnm  icicur  vc  melnis  doeec  Accnrfial »  u^^Sttm  ignoranti» 

cft,  locomeini  hoccafu  condiftioai  iiDccaufa:  &  muHeriscIexcufacabamiffioaedoti$>fedtaDtilaa 

iu  Papinianosnoftccfubtiliifimi  coocludictnamia  ^  peena  crim  t  nis>  nifi  fic  ercoc^fti|£c  qaldcm  acecW^ ' 

condlftiaaeob  carpan  cauiam  pBonma  csulala-  rbnas, vt  loquitac  dlqid^m^iJmMJJjaftfid  &  dX 

^|^lcicadaclWmMiBqii»nbea^JifeJliiCQlafin-  iiu^ilJtfiiit»aUiSfti&iiMmift.ii( quodk' 
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Paplniano  in  hac  lege  conira  rcfponfum  vidctur,  xat ,  fed  eiiam  quantum  ad  dotem,  nc  cum  Bat tolo 

non  ai  mulirris  igrorantiam ,  &  crrorcm  fi  ;c  fadli  mcliorem  facijs  c6dicionem  dotis,  quali  qnx  c»u- 

fmciuriitcfcfcndumen.  (cumtf.ae'  Pajunianuf  fam  liabeat ,  vt  illc  ait  or  crofam,  quim  luaorum 

eumcarumq  iopardcUaumf.icrii  vtriuiquccop.-  qui  lucratiuam  hahcnt,  nam  ccontrariolexlulia 

traher.tiiim  quod  tamcnnullum  errcc.intcrnenlcn-  quz  doiem  ob  illicitum  matrimoninm  caducaju 

tefadicr  oic,  quia  nequeconfcntiunt.nequcdc  fccit,ind.ftin6c!ocut3c{l</./.i««^<e(:<r  rf./Jjr#.pro-  •  S 

Jinq -untquieriiitit.  Idq  jccx  fequenii  ipccicclt-  rtcrqaodvideripotiusponct.nOcircadhibciidani 

riiisi,  patct, )  fcd  ad  id  qaod  noniragisdcfauo,  in  dote  illam  difti-  aijoncm  ,  quam  adhibuctunt  ' 

quara  dc  iurc  fuerat  fecutum  matrimonium  ,  quo  Impcratorescui  |  o^nam  lcgis  Iuli«  ad  lucra  ctianj 

fecuto  aliud  fai  c  Papinianos  rcrpondiiTcijnon  t-in.  nuptralia  cxcendeiunt  in  d  l.  qut  comt4.  nifi  abfur- 

tumrationeturpitudinis^eanamqucratiomulicii  dum cfrct.meliorcm  faccrccodicioncm luctorutn 

cantum  adimerct  condifi:ioncm  non  eiiam  dotem  nupiialium.quimdotis&Tafturamdotisindticcrc  » 

inartto  )  fed  obidmaxirrc  quod  proptcrcontra-  tum  quoqijt<um  nullum  dcli(aura  intcrccfliircr,  * 

dumilliciiiflf  dolonalomatrimoni  mdoscadu-  quod  pcriuftum  ctrorcm  fadlifemper  cxcluditue 

cafa6lacircr,&  fifco  ipphcwidxd.l  mtftdd.ideteU.  d.l.\%.^.\.dt sdnU.  Ergo  tuncapplicari  cam  fifcoac 

$.t.d.l.Cltudim  \i.dthuqu4Vluidig>i.  nifnalcm  pro-  caducam  ficii  neccirc  cft ,  cilm  ilUcicum  raatrirao* 

poncrcs  mul  erem,  q  x  non  pnHet  vidci  i  dcliqoif-  r.iinn  contrinHum  eft ,  dolo malo  &  i  dclinqucntl- 

ic.  qnod  ab  alio  puta  tutorc  luo,dcLcpt3  e(lct  ix  in  hixs,l  ft  tfuis  6.C.dtiHCtJl.&  inutit.nupcd.Lvlt.de Itg.\.dh 

I.p/r.<i</»;g.  i.loquiniur  cnim  dc  nsqm  coir.muncm  l.i.d.iCUudtmii,dthit<piAVt  t/.dign.  non  etiali .  on- 

dclinqnendicaufam  habuerunt  contrahcndopro-  Cra^alinttmcilmipoDfttia,  quuicx  iul.adclpoa-  • 

hibitas  nuptiaf ,  vtin  ipedc  huius  lcgi<.  Alioqui  falibuslocuta  noncll,fcd  ta  tumdenuptiis,' cqac 

comijctcict  mulicri  qoarautiusaut  fadlum  igno-  quaniumad  panam  aniittcn«ia  dotisad  f|-on(a]i» 

raflcc  condiiitio  ob  cauiam  dati  caufa  non  fccuta,  extcndidcbuit,i-.6nnod6ianquamouiora(neccnini 

quoiiiam  ad  condiclioi  c  dlam  impedicudam  nori  odiof«lepciadiui.andxfunt  intcrptei3iir>ne  Ldm 

fulHcit  caurara  fccmam  ellc  Je  fai^o.fi  iurc  nor.  h.-i-  tfuiddm  uf.dtltbtT.&peJJhum.)  fed  ciiam  &  illapotif- 

buetit  cfFciium  /.  \.  ^•fi  hbtr  hotiio  dt  condtH.  cb t*tif.  fjmiim  raticnc,  qooJ  fponfaliinon  poiruntuccre 

ScJ  tatren  hoceiiaiii,ni(i  lallcr  arqi  ^   a'c,quiaid  d-  tc.n,fcd  roluiViniatrimoniiim.  Vtraccam  quoJ 

intell  gi  debci,  qnotic»  c^»  i  anfi  fai  cm  aliqilo  c*(ii  «ddit  Bartolut.quairi uis  fortillc  niivis  c;cnctaliter» 

fcquipoicrt  VI  ini  ^.ftUhahorm.  recc  imreric  qtioiics  lclnaun»  idconon  pcrficitut ,  quiaisqui  , 

impoflltbil  sclt  cau*anunumiticndi,fcdtanium  in  d.I>pqucrec<rpcrai ,  non  vult  pcrficcrc  ,  ptznam  ' 

hominc  i.irn  libcro.CxrcrunifijbfoliHc  lit  impnf-  dclidli  ccirirc,  qnafi  fufTr.igio  iull*  pcrnitcntixab- 

/ibilccautam  feqnr.ob  quam  aliquid  d  tum  ett,non  (««Uifusvtlnqaitur  Paulift  in  Itg.  qutfjlfam  t^.'infr.dt 

eo  mitiiis  ■  cflat '  cpcritio,  vci  ife  tc  fctiptum  clt  in  Itg.CerntidrfJf.iPapimtiHm  9.i.nitmti>t{ftfup.dtintific, 

l.dillAm  Itgtm  ^.C.dt  londiS.ob  tduf.ddttr.  quia  impii-  ttjlum  iqiii  ahn  nuicr  1 4 .i.duuf*jfc  Ltn  fctfftluttm  i6. $w 

tarc  lioi  debct,qui  vltt.' dcdii  ob  v  aufam  aliquam.  f«</jf'  i^ifrMbon.Uhttt.  iManc  vt  Battolusmonct,  po- 

3uau>  fciebai  lequi  nullo  modo  polfe  qiufi  Hc  hic  tcitiitOa  ,gn<>[ainiactiaro  altcrucriutconiugumiU 

unafTc  vidcaturex  regula i.cwiwpfrfrrorm  ,j.</f  r«.  i!citas& prohibiiasnuptiajcontrahentium  eipro- 

ful.tur.  eiulaiodi  auic  cil  fi  lororis  lilia  qiiafi  auun-  dclfc ,  non  quidcm  quod  ad  hoc  vi  co  mirus  illici- 

«ulo  nuptuia,eidotemdcderit,ci\m  irattinioni  m  tz  (u\i  nupiix  ( Irgura  cnim  authoritatcm  riiUid* 

ill<id  fequi  nunquam  poflit.ImpoQlbllcscnimcon-  tatisiic  impeiiti*  vclamcntiscircuuciuiinonopor- 

dicioncsccnfcntur,  non  minusci  qu.T  dciurc,  vc  tct.vtait/.i.C.rffiKKrd.fUrftriw.^fedquantumadhoc, 

loquuntur.imppflib)  csfuni.qiiimqiir  dcfaifto.vc  vtcx  pattc  igtiorantisfilijlcgitimkdici  poiiint,  & 

laiD  diximuscx  d.l  filtu  15.  &prtced.decBfidtc.  tnftit.  fucccfTionis  capicc.t,vtin  fpccic l.qui inprouiiicid^^j. 

guiaquod  honefti  facetc  non  poll"umu»,r.tcf.uerc  ^.1.  infr.dtrtt.mpt.  vbi  dc  ca  mulicre  tia^taiur  qu*  . 

nos  poflccredendumeft,  vtelc^antcr  Papirianus  tn  matrimonio  auunculi  fui  per  multos  annos  hic- 

loq<iiturin (/./.  ^/iw.  Quodfidcta  o irrplctx fint,  rat, 5f  in co coHocataab aula,3,: plurcsin ca roatti- 

Bcc  pro  implctiih  bendar  funt  ad  vtilica;6  &com-  montj  figura  iiberos  fulccperat.  Quamquamhac' 

modiirn  cius  q  li  miplcuitifcd  tantumodbtnipfius  de  reius  Pontihcium  coniulendunipotius,  &fe- 

dftmnum  &  jiccnam.vtq.iod  turptcet,&:  coutia  lc-  qucndum  cfl:  iicm  vr  fiin  contr.hcvdoillicito  ma- 

ges  faifliini  clt .  caruJcm  legum  leucritatc  vindice-  trimonio  nullum  dclidiu  admifltim  fit  ,pHtaC  mu- 

tur,  &  aufcranturomniaqux  pcrjocc-fiorem  illf-  licrlibera  fcruopui-reritcuitttllatumignorabat.nl. 

cili  rratrunonij  ad  alternmex  coniugibus  .ib  aUc-  hilominiisrepctctciiotc  poflir,5:  qnideni  cum  co- 

ropcriici cu  ;.Qu'dcti.Tmiurc\e.crcobtiiiebat  dcmpriuilcpioq.iodvcrisdcnbusdariloltt/yii/iwi  '  '^*- 

tvxori »'«rr;/t«i-.i^/.(^f  »'/«/'■. /r|-<f.  nccadrcm  pcrti-  dottirt  n.^.Yh.tfifr  felut.tndtrim  iyCeed.  Idcmenim  iA 

oet,  qii"ii  in f^ccichuius  lcgis  ipoufalli  quoqne  priu  lcgiunietiamconditftioniclatur, quodfauotis 

prohib.  .1 ''nnt,non  nr:'nu';  q  iiin  nopria: /  srdric  16.  lationc  tiibui  folct  aftioni  dc  dofe  intcr  ailir.ficJ  \ 

infr.de  JpAi.fiil  fiqviitutor  6o...qU4muu  dtrtt.nupt.Ctttc  YcdtTiAcsififpotifaj^^.iisfr.dtitiT.dotlqutfitunt  7.^. 

per  vei  bii  de  piX  Inci  fa^ainkt,  fiuc  pec  veiba  de  vlt.&ltgtb  fiqq.tnfr.dtrtb.dHtbor.iiidit.poft:d.aliitl.i,^.  *' 
futuro  :  cjuam  d:(\i.  ^lionem  itiri  ciuilt  Inconnium    &  ^.deprtHtUg.irtdit.]ii2<i  hosnimiiu  ca^iis  rrftrin- 
iujcanonicum  prirriitn  ini'u»  ir,nam  nequc  Pjpi-    gt  debcr.quod  fcriptura  cllin /.i.C.rff  rewtf/iJ  otr^if/!  ■ 
nlanusponitcotrada  fuifl^c  vila  fpnnralia:&qi.am-    ddt.r on  aiucm  itaintelligi,vt  quiJam  putant,qt'>a(i 
uis  contratTca  e(rcnc,omni  tarrcu  cafu  .idmittcrcnt    iurcnouo  non  fiat  doscaduca,proptcr  incenuciuin 
lurc  ciuili  locum  pttnitcntix.quam  ipfxetiamin-    matrirronlumjquomodoi-.cbatolin  d./.rfsflrt^ 

ceftxnuptixinicdrm  ndmiitunttScilicct  fiaccrri-  jiquii  6.C.dt inttft.tivpt.  r\6  enimquodlibetillicitum 
mo  fadli  ctrore  fa£Vi  fir>T,&  coniuj^es  ctrore  com-  n.airimoniun.  ncicbat  caducam  dotcm ,  ("cJ  illud 
perto  ilatim  «St  fii-e  vlla  inncraftin.iriore  coniun-    dtmum  cuoddclitfbicaufam  admixiaiv  hibcha',  vt  .  .  , 

ciionem  dircmerlncd./.^Kir9«frit<7)jB.Q^iodintcl-    dizimus.  ncccnim  pcena  vlla  finc  dtliito  eflic  po-  '  -a. 

lijjo  nonmod6 quancumad  lucta  Quptiaiia dunta-   cuit  iHit  dcbuit,  piefcnim  pcr  quani  amifliu docii 
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Ihilrefcrtjftrumneab  inicio  finecaRiIjquiddttlimlit*  aacau^^pio^^ 
quftm  quiddaaim  eftfiecuiia  ACMi(i6 

•              ^dlMiffrfert4*  dcwfiMlifbealtiMliNiftf^edncauiaqusill 

Mrio  aliqaa  fuir,et  poftfado  finttarfV,  arque  iocos 

Rat.  ovt. ft  D EciD.  id hanc lefenft^adem  cStdch» condu&toai fiaecaula »  atque H nulkab 

'    «ft,qiicad$.flMbii.i<^r.  TbieadenmiiiiMlca-  iMdolMdtcs^Hto  vctitaiefteoMmj^oroquoagi. 

tentiapropotritat«ninqa&dii!c  Afiricaoutrtadbc  tur»<jtto(liahaecoMiiftiontmaxinic  IpcAindMai 

Unt Aoi  da  uafii  non  fccuta ,  Yipiaao*  varo  ia  cfi>c  un  ne^oc  ad  WBpua  pcateikam  cclpidat  ac. 

pgnA, 4«  aofa  tthm  lioita^  pcoiade  iiccaiiiNea  ^nc ad  foounaB.  iam aaluuB efle caoCuBUcct  ^ 

•ninifioki poiTct ,  quz nunquam  fecuuclTet,  aae  ^uandofuaiit»  noDcnimampllused,  quodfinm 

initiam liabuiflct&j^riM  ffm^&m  ^t.ia/y.dfra*-  cHsodi ,  m  ita  loquar  cum philofnphis, iamacce- 

di«.d'dwwA/lr.Micorvctbcflchuncca(itmab  Afti-  pis,  tdco  autcm  datur  condiAio  CiMe  cauEifeq^ 

caaopri;tcrmi<ran>  cilmmcgiscMiientKOoaiU^  nOBlfc»  fiiiefinitafucrit,quooian)aliuqulnai|». 

JHonifinccaufa,  quimcanuillequocaafafecau  quc  cafu  vt  et  aiieno  damno  locuplcs  fierec  ic 

soniit:  admiiiitenimiUc  &  ioducitmaiorcquo-  qiii  acccpinct:  quz  gcucralis  lacio  c(i  ioducei)— 

dkm  iur«  condiHionem  ilnecau(a,qiiam  non  aqnd  darum  conditliionum ,  Sc  repetitionttm  omniui^ 

poflitinducerc.G  ci  ifa  fccuu  fit  &  6niu.  Nomen  cim  bi  &  ^tfiqW  4$  4liimm9  Pi^  fiui^Jt 

faiaa  ipfiiaa  tcpo^oac  coadiAtoois  ob  caur»m  da-  tidufiil.  * 

|.  PAriM  lAM  vs  libioii.  QjucftioBiiiak 

.  A  Vuaculonuptura,pecuniamindotemdcdir,nequcnupnt.aneandcni  rc- 
•'^■pctcrcpoflitjquxritmn  eft?dixi,cura  ob  turpc  cauiim  dantis,&  accipicnrii 
pecunianumcrecur ,  ceirarc  condiclionc :  &  in  dcii(5lo  pari  potiorc  eflc  caufami 
pofscfroris^quam  rationcm  foruflisaliqucmfecutum  refpondcrc,  non  habitu- 
ram  mulicrcm  condii^ioncm.  (edrecte  dcfcndi,  nontaturpem  caulamin  pro- 
poiito,  qulm  nuliam  fuifTc :  cum  pecunia,  ^us  d3retur,in  docem  conucctinc^ 
^  quircc  non  cnim  fluprijfcd  matrimonij  gracia  datam  eflTe. 

tddl.dmm$l0vii.  &*tc\U^.fedqMtdwmtrkifupdtco>idi3.ol>turp.(4Ut. 

.  I"P'opoi>toautcmcaufaptoxanafuiiUolisaandJi. 

.1L.11T.  o Vt.  OlneibliRpMi  csaiam  dantis  ob  matrimoniam ,  qoia&  cale  matiimooiuiii  Aoa 

«ccipieptij  pecunia  numeratur,  cclTat  cotidiftio,  DiTi  tuipitcrScilHcitccontrahi  potucrit.  Qnidcr» 

qnuin  paii  dcli^o  potioreiicaufapoirc(ro(isi.f«-  gofimauimouium£ecuiumeiI«.'£tquide.DUcoiia' 

wilJfwfrM miUtjikmfxmifJLjLCjui.  Atqdi  rarpea  trafaencet aMtrimonittm » neqae  ▼!$  nequc  faaum 

funi  ic  illic'!tz  nupti»  inter  aauncalum    fotoris  ignorarjot,nullan3  ptrjttus  habcrc  poirunt  cxcufiii. 

filiam,ade(Sai  neptem  ic  proneptcm,  quiahisper-  tioncm,nccdubitaodum  cft»quio  hoccafu  itontain 

&mi  auanciuiit  loeopatenciteft  f^tlriiMmU^  tSi  lucra  nopiialia, omniacisanfercnda &it lf«jMi> 

iimipJ-f9Ttrmi9.infrJt  T$t.mft.  Ergo  fi  fororis  fiiia  tr4  ^.C.dt intejl  tuipt.  (c J  ctiam  dos  ipfa  flat  cadtail 

tipnnculo nuptucadocemcidedcrit,quauispo(lci  jf  jrr iV ff  iirf rif  f  r rrrf  riTirrifiif  i ~  ini/r  rfr rjli/r  imirihi' 

nonniupfcric,  diMa^aoiellcondiaionenccaare,  My/<5z./.iM»6t.ia^.dtrir.M|pr.  Namnernrarioia 

quiaiocoTtriufqueiurpitudo  vcrfatur.Dic.  Ma-  hoccafu  parcitureciamqnodsd  pcz  air.extcgibus 

trimoaij  Sc  dotis  caaTa  fcmpet  hooefta  cll,^  fauo>  publicorum  iudicior um  irrogandam.  Q^atnaU  ii 

rabilis  ob  admixtam  vcilitatein  raipublicx  /.  i .  tKfr,  fola  iuria  Roroani obfeTuatio  intcruenitct  r.ec  tute 

/iicr.fiMff.i.i.#>  ]Jr  iM^.dfT.  Acqai  in  ptopoAta  ipc  gentium  tncciTumconuiHCtctctur.circt  roulier  per 

ciefororisfiliaauunculo  nnpturadotcm  ci  deair,  iuri5ignorantiam^crlminccxcufand2/^,rii//{frann 

noaftopricaafa,fed  matrimonij.  Ergo  non  ob  tui-  ii  iMprinap  &  f,L&ftqq.itifT,gdlti.luLdc4dult. SoloA  . 

pemcauiam,fedpotittsobhoneiia  :necquodnoa  Bartolustentatandici  poilitmuUcrem  ctiamfifam  * 

:i:ft  t  rpitcr  matrimoniuminter  huiuftnodi  pcrfo-  &  faftum  fciat.noneo  magistamcn  prohibcnd.iH|. 

jMslequipetuit,  adremfacit,  namprxicr  idquod  coadiccrcdotcmquamdedii;2ciacam  rcatentiaaK 

ponimuslecutum  nonfuifie,  oihilaiiud  ex  co  infet-  prodinior  cft ,  vcnoo  pcrdat  dotem ,  quiacam  hv^ 

le  poffis.nifi  quod  vult  Papinianut^nullam  hlc  po-  Dcat.non  vrlucrum,fed  vt  qaid  iibi  proprium,5:  cx 

tiiis  quam  tarpem  fuiifc  caulam  dotis  danda  ,  cum  caufaoocioia,  quaO  ocque  ratiooe  turpttudjnis  te-» 

capccuniaia  dotem  coaertl  naqucat,quianccma*  pelkidcbeat,vtPipittiannsli7erefipondit,neqtierft. 

crlmoniumfcc|uivllum  poteft,irnpoffibilitate  iiiris  t!oncindi(^nitritis,qiiippcqiJ»  non  abalioci  pofllc 

■  ^uaimpoifibiliudfaAipafttm a:quiparatuc  ifiUm  ebiicl quam k £rco,fedin boc tamenfallitur.  Naa» 

ijjimLfmii.ii^Memiiijmfiif.  Dlccndnm  ieicuc  fCmeliiitdooccAeenrfiiiti  nequidcm  ignoranti» 

cft,  locumclle  hoccafu  conJiftioni  imc  caula:  &  muIieriseSexcnfiuaWamiffioDedotis,fcdtaDtiiaa 

iuPapinianasnofterfubtiliftimccoacludic,aamin  ilp(Bnacrirainis,oifinteizor&&i»£cqiildemacer- 

condiAtOBtob  corptm  aulam  ncoxima  cuifaio*  iiinas,vt  loqaituc  dJ,fdtimkMmJXmtft4  &  dj. 

.  ^|iGica4adl»aODCcaMCi,«tbeaeU6fiaccolaiBRi;  iM<^4iljlfairf»cd!i«a(||ILd'i»M^ 
*    •                       ■  "  '  .  fipli 
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Papinkno  1d  hac  le^e  conira  rerponfum  videtart 
non  ai  muliecis  ignprantpm ,  &  trrorcm  fi:e  (xSti 
{\)ie  iurit  referenduin  cH,  ^cum  Uj£te'  Papinianus 
eum  cafuuj  q-mpar  deUifiuin  f  icrii  vtriu'quccon- 
traiicaciajnnpqaod  UmennuUum  elTet.incccoenicn- 
fefidin  orci  qutanequcconfentuintjiiequc  Jc 
Jioq :iunc<}uicri&iic.  laqucex  requcDii 'peciecla- 
rids ii'paret ,  )  fed  td  id  qaod  non  n^agis  c!c  FaO  o, 
qojim  deiarefueracrecutum  nuirimonium  ,  quo 
fecuto  aliudfaDc  Papin^aqus  rcrpnndi(rct,non  t.tn- 
twnrationeturpicudinis  ^ca  namqtieratiomulieti 
Cantam  adimeret  condidiioncm  non  etiam  doiem 
inarito )  (ed  obidmarinrc  quod  proptcrcontra- 
£tam  illicit^  ficdoldmtlomatrimnni  mdoscadu- 
ca h6i*effet,Si  Bfco applicand.i d.l  imtfit  d.liottl.i. 
f.t.d.l.CUmdm  tf.dthiiqH*vtMdt^ii».  nilitalcm  pro- 
ponctesmalrcrem,qiicnon  poilct  videti  dcltqoif- 
K,  q(i6d  ab  alio  pAta  tutore  iuo,decepra  ellct  ^  in 
l,Wx.ir/<'^.  i.loquimur  cnim  dcnsqin  coirmancm 
(ietinqiiendicau{ain  liabucrunt  contiahcndo  pro- 
iubitas  naptias,  vtin  ipecic  huius  lcgis.  Aiioqul 
compctcret  muhcrl  quxautiu$a:it  fa^um  igno- 
faflct  condii^io  ob  cauiam  dati  caufa  non  fccuta, 
<|uoniam  ad  condiifltor  c  tllam  impcdicndam  non 
fofficit  caafani  fccu^am  cfTc  Jc  fa>llo.fi  iurc  nop  ha- 
buerit  cftc^aum  /.  j.  §<fi  hbtr  homo  dt  nudtH.  ebtMtf. 
Sed  tamen  hoceiuai.nili  uli«r,a:qi;d  .  'alc.qaiatd 
intcll^gidebct,  qiiottct  ca  i  anf^  ^ai  ctrahqiloc^fu 
fcquj poicft  vc  in  <t  i.filihithttm.  nccc  imperfc 
Impoffibil  s  clt  cau'a  manumittcndi.red  rantutn  in 
homine  iam  libcro.Ctererum  fi  »bfo1iiic  lit  impof- 
/ibtle  caufam  feqniiob  quam  aliqaid  d..:»irr  elt,non 
comirius  i  cfTat  'cpcritio,vtrifc%^fctiprumclt  in 
titQ*m  legtm  ^.Cdt  itndtS.ob  cauf.d*ttr.  qnia  impii-. 
tarc  fil>i  dcbcr,<.]ui  vltr«>  dcdii  ob  v  aufam  aliquam. 

Juai»  fciebat  (cqui  nullo  modo  polTe  qnafi  &  hic 
onalTc  vidcaturcx  regulai.cl«iw^rrror<»i  >j.d«rc. 
gul.ii/r.  eiiifmodiaui^  cilfi  lororis  filiaquafiauun- 
culo  nupruia,eidotcmdcderir,ci\m  iratrimoni^^m 
illud  fequi  nunquam  pofllt.Impoflribilcseniro  con- 
^ionescenfcntur,  non  niinusei  qui  dc  iurc,  vc 
loquuntur.impoffibicsfunt.quimqiir  dcfaiflo.vt 
Imd  diximusci  d.l  filim  i^.&prtctd.dtcondtt.  mfiit. 
qaiz.  quod  honefti  facere  non  poirumu«,iiec  facerc 
nospotrccredcndumeftt  vtclcganier  Papintanns 
loqiiiturinrf./. /i/j».  Qu6dfidcfa  o hrpferac fim, 
Bcc  pro  implctiih.'bendz  funt  ad  vtiiicai6  &com- 
modum  cins  q  li  impleuit^fed  tantumodo  in  ipliiis 
dftmnum  &  poenam.vtquod  tarpitcr.fi;  contia  lc- 
gcs  faAimi  elt .  carudcm  legum  leueritatc  vinditc- 
tar,  &  aufcranturoroniaquz  per/)cC'fioiicmilli- 
dti  rratriinonij  ad  alternmex  couiugibus  .ib  alte- 
ropcrucnefU'.c.Q«"dcti.Tm  iurc  vcctcobtiiiebat 
C»xor»  w<cri««  i-.irfi.itvfufr.  Ug*t.  nec  ad  rtra  pcrci- 
nct,  qif^il  in  (^cciohuius  lcgis  iponfalla  quoqne 
wohibi    funtjnon  minii'  q  iim  nuptiaf  /  «r4fi«  i6. 
ufT.de  fpnhfaU  fiqui  tutor  60.  ..ijudtnuii  dt  ru.uttft.fiitc 
pcr  vei  ba  dc  p^z  Inu  faa.i  iiiit ,  fiuc  pcr  vciba  de 
rotaro  :  quam  diHi:  dionem  iuri  cluili  incognitara 
hMcaiionicum  prirrum  in.'u^  ir.nain  ncquc  Pspi- 
niaousponitcotradafuirc  vlb  fpoora]t.T.Sf  quam- 
uls contratfla  elfcnr,  omni  tamcu  cafu .-idmitierent 
iarc  duili  locum  panitcntia:,  quam  ipfx  etiam  in* 
c«ftxnupti«inicidi'm  i\dmitiunt:Scilicei  fiaccrti- 
mo  {iAi  etrorc  ladli  fint,&  coniugev  crrore  com- 
pctto  ftatim  fitfii.c  vlla  procraftin.iriore  contun- 
dioncm  ditcmetintd  /  ^Ki  covtra infin.  Qi^iod  intcU 
liBonooowid^  ^uaacunad  lucta  auptialia  duuc». 
.^^""^;  -  -.^y.  'r    ■     i  " 
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xat,  fcd  eciam  quantum  ad  dotcm,  nc  cum  Bartolo 
mcliorem  facias  c6dicionem  dotis,  quafi  qna:  cau- 
fam  habeat ,  vt  illc  ait  or  erofam ,  quim  lu..roruin 
qui  lucratiuamhahcnt,  nam  c  contrariolexlulia 
qux  doiem  ob  illicicum  mattimoninm  caducatu 
fccit,tndiftin6c  locota  eHd.Umtfit  &  d.l.dtte.pto-' 
ptcr  qcod  vidcrl potius  poflct.nOclTc  adhibcndam 
in  dotc  illam  diftii.dioncm ,  quam  adhibucrunt 
Impcratoref,t^ui  |  anam  Icgis  lulix  ad  lucra  eciam 
naptialia  cxtendetunt  in  d  l.  qui  ctmr*.  nifi  abfur- 
dum  circt,  meliorcm  faccrc  codicloncm  luctorum 
ruptiaiium,quimdoti5.&iafturamdorisinduccrc' 
tnm  quoqutciiin  nullum  dcliftura interccfltircT, 
quod  pcriuftum  crrorem  fad^lfcmpcr  exciudicuc 
^i.>8.^. \.dt ddult.  Ergo  tuiicapphcari cam  fifco Sc 
caducam  fici  i  nccclTc  cft ,  ci\m  liliLitum  raatrimo- 
r.imn  contradium  cft ,  dolomalo  &  ^  dchnquentl- 
bu$,/j!  t]uit  6.C.deinetfi.&imitiI.nttpt.d.Lvlt.diltg.i.d; 
l.i.d.l.CUuiUmti.dt  huquain  ifJt^n.  non  ctia  fi  ^on- 
tr.iifta  (int t.ini  lim  iponfalia,  qnu  l«x  lulu  tJc  fpoa- 
falibui  locuta  non  c!},fcd  ta  tiini  dcnupciis,  1  cqae 
qujntum.id  pocnam  amittcnJa:  dctisad  f|.onlali* 
cxccndidcbuit.i-.omodbtanquamouiola  (neccniin 
odiof«lege$ad!ui:andifunt  intcrprciatic^nc  l.{um 
qutdAm  vj.dtliber.&pefibum.)ied  ciiam  &:  illanotif- 
fimiiinrationc,  quoJ  fponfalianon  poiruntfaccre 
d'jtcm,  fcd  loiuftimatrimonium.  Vcraccam  quod 
•ddit  Bartolut.quamuisfott^lfcnimisgcnctaliicr, 
quoilcs 'Jetidum  idco  non  pcrficitut,  quiaisqui  , 
d.liiiqticrcc<rpcrat,  non  vult  pcrficcrc  ,  ptxnant 
dclidkt  cclfarc,  quafi  fuffragio  iullx  pfrnitcntia:  ab«  ; 
foluTusvtloquitnr  Pauliftin/<j.  quifdlfam  t^.  infr.di 
ltg.C9rnt{.drf*lf.l.P*ptnunm  "S.S.tntmtinjft fup.dt  uscffic. 
ttfidm.Lqut  (iini  titdior  1 4  .fjiccttfiffe  l.in  fatfituttm  i6 . 
pttiijft  infr.dcbon.libtrt.  iManc  vt  Bartolusmonct,po- 
tcltiiifta  .gnoiantiactiam  alicrutriuiconiugum  iU 
Iicitas& pruhibicasnupdasconrTahcniiam  cipro- 
delfc,  non  quidcm  quod  ad  hoc  vt  camirusillici- 
tz  fin:  nnptiar  ( Icgura  enirn  auihoritatcm  rullici* 
tatis  &:  imperitiz  vclamcntiscircuucniri  non  opor- 
tct,vtait/.i.C.rf<i»fffl-d.»»-ffrif«.)fcdquantiim  adhoc, 
vt  cx  partc  ignoranris  filij  lcgitimi  dici  poliint ,  Oc 
fuccclTioniscapaccv^vtin  /pccic/.fniiiTproMiiirf^^^.  ' 
^.1.  infr.dirit.nupt.  vbidc  ca  tnulicre  iiadtatur  qux 
in  matrimonio  auunculi  fui  pcr  multos  annos  fuc- 
rat,&  incocollocaiaabauia.&plurestnraroatci^l ' 
monijfigura  liberos  fufccperat.  Quamquamhad* 
de  re  ius  Pontificium  conluiendum  pottus ,  &  fe- 
qucndum  cfl:  ii  cm  vr  fi  in  contr;<  hcrdo  iUicito  ma- 
crimonio  nullum  dclidlu  adminum  ilr ,  puta  fi  mu«  ,• 
Ucrlibcrafcraonupfcritcuilfsilatumignorabat.ni* 
.hilominiJsrepcrcieJotc  podir,?:  qtiidem  cum  eo- 
dcm  prioilep.in  qtiod  vcris  dodbusdart  folct  /)? rnfrt 
dottm  ii.^.vlt.i>rfr  ftiut.mdtrim  l.yC.cod.  Idcm  cnioi 
priu  icginin  ctiam  condiiftioni  datur,  quod  fauotis 
rationctiibui  folct  aftioni  de  doteintcr  adiofics 
pei (<<nilci  Lfi fpe>:fi  j ^.infr .dtittr.dot.l quefitum  "/.f. 
vlt.&  ligth  ftqq.tnfrjt rth.dWhor.  tudti. pffi:d.atiit  /. i . j. 
&  j^.dtpriutltg.crtdit.htid  hosnimiru  cafus  trftrin- 
gi  debcr.quod  fcriptura  cftin  l.uC.detondiQ  obcAuf. 
ddt.t^on  ar tcm  ita iiitclligi,vt  quidam  puianr,qi>a(i 
iurc nouo  non fiat  dos caduca,proptci  inccfluofutn 
matrlrropium,  c\uotr\o(iQ  Ciehm oUn  d.L  deft  &  d.U 
fiquit  6.C.dtincefi  nupt.  no  enim  quodlii.et  illiciium 
n.arrimontum  tacicbat  caducam  dotem ,  fcJ  illod 
dcmum  quoddclidli  caufam  adtnixtan^  hahcba',  vt 
diximus.  nccciiim  poena  vUa  finc  dtI'£to  clli:  po- 
liuc  ftut  dcbuici  ptcfcrcijD  pct  quaro  amifliu  docii 
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IVJrliilrefcrtjTtrumneib  initio  fine  csaik  quid  datum  iit  >  aiiqmia>pro|^ 

•    ^  ddkJ^Ailrtfirt^*  dciliriMhfie<M:c0fitrlrerbrnmcauraqus«|» 

fsirio  aliqna  fuir,espuftfa(^a  fiin(acft,»quc!ocas 

Rat.  ovB.  ft  D icit>.  id  hanc Ic|eDf  «adeia  e(icdcb«c con4M&UNii Uu« cauia »  atque (i aullaab 

'    ift«qii*Mi  ^tpmkltJlfr.  tM ctdem onini—  fia-  inibliNffilct^iila  vcnua cfteoitm^rc qao  agU 

tint{a  proponittir  >  nin  qoM  hic  Afirkaouc  traftac  rur,  oaod  u\  hxc  condlAiont  sDaxiaic  rpc^anduii» 

iMitAti  dt  cania non  fccuia,  VlplaatMvtro ia  cfi,cun  m^uc  adicinpui  pxatctituoi  (cipictac  19^ 

liNrik^ttafectimiiiitt^pfoMtfiK^  ^acaaiacitfm.itmiudttiiitflectQ(aiiiilecc4lk 

«nimliniripoAct,  qtirnunquam  rccutaclTci,  mc  quaniofufliii,  ooncBimampliuscd,  quodfincM 

Initiaro  iubuiflct Ji|t TiM  fJn^mUm     mp,iitf-  cHaodi,  vt  iu  loouu  cua philoio^bii ,  iam acce- 

4i«.d'iHm^.Mit«r«etIkmtliiinccafiiiiitb Afrt-  pit,  ideo  autcm  duitr  condlAio  ttue  cauCi  fccota 

caao prartefnBlirunit  cihnintgisconueniac coodi-  noafic,  fiuc fintta  fucrit ,quoQiam alioquln  vtro- 

Aionifinccaufa,  qa^mcafusillcquocaafafecau  quc  cafu  vt  cx  alieno  damoo  iocuplcs  fierct  ic 

non  fit:  a4mittit cnim  illc  9t  tnducit maiorc quo-  qui  acccpiiTet :  quae  geperalis  ratio  cii  luducen- 

4ara  iurc  condiikionem  finecaufa,qiiam  non  aqno  darum  condiiflionam ,  Sc  repetitionaro  omaiutl 

po(K(induccre,ficaufafccuulI(Sf  Soita.  Norota  Itg  cim  ki     ^.fiquif  4$  ^UmtMif  ftrf.filKifift,i^ 

^oiipfiiaiccpo^QaccoaiU&ionisobcattfamda-  tranftd. 

f.  pAviiitAMvs  libioii.Qj£rilianui» 

*  A  Vuoculo  nuptura,pccumamin  dotem  dcdic,  nequc  nupfit.  an  eandeni  rc- 
•'^pctcrc  poffit,quxfitum  cft?dixi,cum  ob  turpc  caufam  dantisj&  accipientii 
pccunianumcrctur ,  cefTare  condic^ionc :  &  in  dclido  pari  potiorc  effc  cauCain 
pofscfroris^quam  racioncm  fortaliisaliquemiccutum  refpondcre,  non  habitu^ 
ram  mulicrem  condidionem.  (edicde  defendi,  nontaturpem  caufam  in  pro- 
polito,  quim  nuUam  fuifTc :  cum  pecunia ,  ^us  daretur,  m  doccm  eonuetti  oc^ 
^  quiiet.  aon  enim  (lupri,red  matiimomj  gratia  dacam  effc. 

Iii  propolitoauiciu  cauiAptoxlmafiiitdottSdaods 

.IULT*  n vB*  CdBtobcucpani  caafinn  dintit  Sc  ob  mattimonium  ,  quauis  taie  mttiioiooiymnoa 

«ccipientts  pccunia  numetatur ,  ccflTat  coudiftio,  niTi  tutpitcr  &:  iJIicite  conicahl  potuetir.  QMid  cr- 

^iain  pati  dcU^  potior  eft  caufa  poilciTat  i>  l  p$'  go  fi  mauimoulum  tecut  um  elfci^Et  qui  Jcd  u  ceiW. 

mHJfiifrM  mM4titmfJtmf,lA.C  tti  Atqui  lurpes  trabenttsnttrimoniuni ,  neque  vis  neque  fiiaamt 

funt  &  illicitc  nuptix  inter  auunculum  &^ focoris  ignorarjnt.nuilam  pcnitus  hibcre  poirnnt  cxciifiMb 

filiaoit  tdci&qi  neptcm  &  pconcptcmt  qaithisper-  cionem^nccdubiiandum  cft,quio  hoccaiu  tioncMm 

IbiustuaaciiMsloeoptcentittft f-fitlrkMimu^  tiilucrt fuipttalt3,omniacisattfercndafintl^MM 

itmftXfirtrili9.i''fr.de Ttt.nuft.  Ergofiforotisfilia  rr*  4. C.<f<i-';fr^  ««pt.  fcJctiam  Hosip'^  natcaJacat 

Olianculo  nuptuca  dotem ci  dedctir»  quauis pollca  fiquii  6.ttdMtU.P3cm  mntttm  t7,uifr.<U  r/tfj[r  hpgf  Iji] 

]iGB4Bpiccit,  flioendaaicftcondiftionemceflare,  ctJU  ^aXiiff  61. mft.itiit.  mpr.  Nata  uttflEnmit 

quiaincovtrlufqueturpitudo  verfatur.Dic.  Ma-  hoccafu  parciiuretiamquodad  pacjaOiexIegibus 

trimoaij  &  dotis  cada  fcmpet  boocfta  eft|&  fauo-  publicornm  iudicior um  irrogandam.  Qg.amQU  (i 

nbilisob  admixiam  vtlfitttem n^ablicac  L  i.  m^,  ibla Iniit  Romani  obfcruatio  interuenirct  nec  iure 

JUif.mMr.I.i.#  |4r  jMr.dfr.  Acqui  tn  pcopofita  (pe-  |entiam  inmirum comimiiecttur.cfret  mulier  per 

cie fororis filia auuncolo  nuptura dotem  eidedic,  iurisignorantiam^crimineexcu^anda/^tfitf/rfriwn 

non  ftapricaufa.fed  matrimonij.  Ergo  non  ob  tuc-  i%.iHfTmif  &  §.i.&ftqq.infr.4d  Ui.lkLdt*dMU.  Soluti  . 

pcincauftm,fedpotiiisobhonena  -.necquodnon  Bartoiasccntacanilicl  polfitmulierenictiamitiat ' 

nifiturpiict  ntatrimoniuminter  huinfmodi  pcrfo-  &■  hStum  fclat.non  eo  niagis  tamcn  prohibcndim 

nasfcqiupatuit ,  adtemfacit,  namprztecidquod  coodiccrc  Jotcmquamdcdii.5ciiieaiQ  lcatciuiaoa, 

pon  I  m  H  i  ccutum  nonfuiiTe,  nihilaliud ex co  infec-  proclinior  cft ,  vc noo  ptrJat  dotem ,  quiactm ba^ 

jc  pulTts^nif!  quod  vult  Papintanus,nullam  htc  po-  bear.non  vrlucrum.fed  vtquid  fibi  proprlum,&ex 

tius  quam  turpera  fuiilecaulam  dotis  dandlt,  cum  caufaooctola,  quati  ncque  ritiooe  turpiiadinis  rc» 

ttpccanitio  dotcm  coatrtl  ntqaeat,quia  nccmt*  pdii debctc,vtnpinlaons  hSe  cefpon«r,o'eqae ra. 

trlrooniumfequi  vllam  potcft,innpoffibiHtatciuris  t!oncindignitatij,qaippcq  i?  nori  abah'oci  poilie 

. qaaBtmpoffibilltatifa&i,paiIlm  sequiparatuc  Ljilim  obiicl qukm k fifco,fedin  hoc  tamenfallitur.  Nana 

jf.««Mil.^tfd.sn|S'.dfewNn(itjGr.  Dieeadam  leituc  itmeliuidocetAomrfiac,  ne  quidem  ignoranti» 

cn,  locum  ciro  liac  cifu  con  JiiSiooi  lioc  cauia:  de  mulicris  elcxcufat  ab amiffionc  dotis ,  fcd  taDttlua 

itaPapinianasooftcrfubtiliifimi  coacludit,iiamin  kpcena  crlminis,  nifi  ficcrcorfa&ii&aaidcm  acer<t 

candldioncobtarpimctaltm  ncosdmtciafiiln-  xtoa$,vtloqaituri(./,fifiiNirjMwff.ALkf/Z«^ 

.  ^pidakbdWamKttPii^nbenalitslltitolnicia.  iiit^41/tfiif4»Giimi4t^iMa,miit,iktfi^k 
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PE  COND.  SINE  CAVSA  LIB.  XII.  TIT.VII.  ^jj*^ 

Pjpinkno  ia  hac  lege  conira  rcfponfum  videtur,  xat,  fcd  eiiam  quantum  ad  doteir,  nc  cum  Bariolo 

ron  Ad  mulierij  ignorantiam ,  &  errorcrri  fi  re  fadl  mcliorcm  faciss  cOdicioncra  dotis,  quali  qmc  c»u- 

fuic  iuri»  rcfcfcndum  cfl,  fcum  tr ^«ac  Pajnnianus  fam  habcat ,  vi  illc  ait  orerofam ,  quam  lu.rorum 

eumcarumq  ropardcUaumf  icr!ivtrlu»quccon-  qu*  litcratluam  habcnt ,  nam  ^contrariolexIuIi.i 

trahcr.tiam  quodtamcnnullumeirct.intcrnenlcn-  qua:  doiem  ob  illicicum  matrimoninm  caducari» 

lcfadicr  .>ic.  quiancqucconfent»»nt,iiequcde  fccit,indiflinac!ocutacfl(/./.i/;«)7<drd./.if»W.pro- 

iioq  tunt  qui  cri  ant.  Idq  jc  ex  fequcnu  ipecic  cli-  .  ptcr  qood  vidcri  potiiis  pofl"ct,n6 cfli:  adhibci' dam 

riusa.  pirct.)  fedadid  qaodoontr«gisdcfaLfo,  in  dotc  ijlam  difti.,<aioncm  ,  quam  adhibucrunc 

quara  dc  iurc  fuerat  fecutum  matrimonium  ,  qiio  Impcratorcscui  [  ocnam  lcgis  luli»  ad  lucta  etiata 

fccuto  aliud  fatx  Papinianos  rcfpondiflct.non  t.in-  nuprtalia  cxtcndetunt  in  d  l.  tjut  ctntr^,  nifi  abfur- 

timcationeturpitudinisfcanamqucratiomuliclJ  dum  cffct.meliorcm  faccrccodlciontm  lucrorum 

«antum  adimetct  condicilioncm  non  eiiam  dotcra  nuptiaiium,<juimdoti!,flf  »adufamdoriiii)duccre' 

inarito^  fed  obidmaximc  qu6d  propterconua-  lum  quoquttum  nullum  dchftura  intcrccfltircr, 

iftumillicitifif  doloiralomatrimoni  mdoscadu-  qaoH  pcriuftnm  crrorcm  facllfcmper  cxdudiiuc 

ca faiSta cflcr,&  fifco  applicanda dJ  inttftd  dXdeuU.  dls%.f,\.it4Ld»it.  Ergo  tnncapplicari cam  fifco &C 

f.t.d.l.ClMdtm  \iMhuqutvtwdtji».  niti  talcm  pro-  cadiicam  ficii  ncceflc  cft.ci^m  jlUcitum  matrimo. 

ponetes  mul  cretn, qi  jc  non  poHct  vidcii  dcliqoif-  r.iinn  contradum  cft ,  dolomalo  &  i  dclmqucntl- 

le,  qubd  ab  alio  pilta  tuCorcluo^dcLcpraeirct  it  in  \>\x%,l.ft  quk  6.C.deinctJ!.&  inutil.nupt.d.Lvtt.dtUg.^.dt, 

i.  r/r.<fe/«'^.  i.loquinnu  ciiim  dc  iisqincotrmuncra  l.i.d.l.cUudim  ii.de htapui^  i;.dign.  t.o»  ctia  (i  on- 

dclinqnendicaufam  habucruat  contrahendopro-  lr.idalintr.iniumipoiifaIia,  qnulcx  liili.i(Jcfpoil- 

hibitas  nuptiat,  vtin  (pecichuiQstcgi^  Alioqui  falibuslocuta noncft,fcdta  tuni dcnuptiis,- cqae 

com[ictc5ct  mulictl  qoar  aut  ins  a  u  hiXum  igno-  qoaniumad  poenam  amiiteniiac  dotisad  fponfalia 

laflct  condictiu  ob  cauUm  dati  caula  non  fci:uta,  cxccndidcbuit,) .6mod6ianquamouiora(neccnifn 

quoniam  ad  condi(fboi  e  illam  impedicudam  non  odiofxlegcsadiuirandxfunt  interptciaiionc  /.iWi» 

fulficii  cauTara  fccu:am  clfc  Jc  favSo.fi  iurc  nor  ha-  ijuidAm  v).dt  hl>er.& pejibum.)  fed  ctJam  5i  illa  potif- 

buctii  effcaum  /.  v  §.ft  hbtr  bmo  dt  condtil.  ebtdnf.  fjmtiin  ratumc,  quo.l  fponfalianon  polfurit  laccre 

Scd  tatnen  hoce(Uiii,niii  lallor.arqi  d   'a*(^,qniaid  d-  tcm.fcd  foluiiiniattimoniiim.  Vtraccam  quod 

intcU  gi  dcbct,  qiiotic%  ca  c  anfi  fai  cmaliqito calu  addit  nartolus.quairiuis  fortilic  nimis  gcrTCialncrk 

Jcqmpotcrt  vt  in  <(  i.ftlthtr  henn.  rccc  im  reric  qooiIcfieiidJnm  idconon  pcrficitur,  quiaisqoi 

IropoflSbil  sclt  cau'3nunumittcndi,fcdfamiim  in  d.linqucrcctepctat ,  non  vult  pcrficcrc ,  ptsnam 

liomine  iam  lihcm.CKteruni  fi »bfoliitc  lit  impof-  dclidi  ccinirc, qnafi  fuffr.igio  tulbe  pcrnitcniii ab- 

fibde caufam  feqoCob  quam  aliqoid  d..tun>  elt.non  f  »hrusvtlr>quitiir  Paulua  in  /<j.  quifjlfattt  ic).'iKfr.dt 

tominus  1  cflat  icpcritio,  vti  ife^^^fciiptum  clt  in  It^.Cerntl.drfJf.l.Pdptmanm  ^.i.tntmtnifftfup.dttncffic, 

LdiHdm  legm  T^.Cdi  lendt^.eh  c*uf.d4ttr.  qiiia  impn-,  ttjidm  l.qui(Hmnhitori^.f.accHfiffcl.infttifituttm  i6.$. 

larc  lioi  dcbet,qui  vltr.'  dcdit  ob » aufam  aliquam.  pttnjfe  t/ifrJcben.ltbtrt.  iManc  vt  Battolus  monct,  po- 

3uai«  fcicbjt  lequi  nullu  modo  polfe  qnafi  &  hic  tcitiufta  .gnoiantiactiam  alicrutriuiconiugum  iU 

unafTc  videaturex  rcgula/.cliiM^frmon  yi.dtrt-  Iicitas&  pruhibitasnupiiascontTahcotium  eipro- 

^l.iur.  ciiifmodi  aui6cft fi  (ororis  filiaqcaii auun-  dcflc, non  nuidcm  quod  ad  hoc  vtcomirusillici- 

ciilo  nuptuia,ei  dotcmdcdcrir,ci\m  irattimoni  Mn  tz  fint  nupti«  ( Irgura  cnim  authoritatcm  rtiiiid» 

illud  fequinunquampofllt.Impoinbilcsenimcon-  tatisficimpeiitixvclarocntiscircuuciiirinonopor- 

iicioncsccnfentur,  non  minusei  qui  deUuc,  vt  tet,vtait/.i.C.d*i«rerd.rwrffr/w.)fedquantum  adhoc, 

tequuntut.iirppflibi  csfunt,quimqii2  dcfa<io.vt  vtcx  pattc  igtioraniis  filij  Icgitiniidici  polTint,  6c 

hm  diximuscx  d.l.fiUm  i^.&prtctd.dtctHdtc.  mfltt.  fucccflloniscapactsvtinfpccic/.^wiiw^roKiBri^^y. 

^uiaquod  honcfti  facercnon  poirumuJ,r.ccf.Kere  f.i.  infr.d*  rit.nupt.  vbidcca  mulierc  tiadtatur  qux 

nos  poflc  credendum  eft ,  vt  eicganier  Papirianus  in  matrimonio  auunculi  fui  per  multos  annos  fuc- 

loq^iiiurin  d./.        Qubdfidcfa  o  irrpfcizfmt,  nit,& incocoHocaianbauia^&plurcsincamatri^ 

tjcc  pro  implciis  h.  bcndz  funt  ad  vtilitari  &  com-  monij  figura  liberos  fufccpcrar.  Quamquam  hac' 

modum  eiusq  li  impleui(,rcd  tantumod«^in  jpiius  dcrcius  Pontificium  conlulendum  poiius,  &fc- 

liftirnum  &  pcenam^vtqjod  torpi(cr,&  coutia  le-  qucndum  cfl:  iiem  vr  (iin  contrkhcrdoillicito  ma- 

ges  faftuni  cft  .caruJcm  legum  leueritaie  vindice-  irimonio  nullum  dclidiiiadmifliim  Itr  ,pntafi  mu- 

Cur,  &  aufcranitir oraniaqux per/)cC'fioricm illt-  licrlibera fcruonU|'rcritcuitnllatumignorabar,ni« 

eiti  rr  atrimoni j  ad  alternm  ex  couiugibus  ab  alte-  Jiilominijs  repcrcre  dotc  poflir,5:  quidcm  cum  eo- 

fo  pcriicre-^U'  i.  Qo^dctlam  iurc  vc  crc obtinebac  dem  priuilcf  io qnod  vcris  dotibus dari  foltr  / Ji ttittk 

tvxoritnaritw  i-. ir.fi. dtvfufr.  UgM.  necad  rcm  pcrii-  dottm  ii.§.rlt.i»fr  felut.mdtrim  l.yC.ted.  Idcm  enim 

oei,  qii":!  in  f^cciehuius  lcgis  ipooralii  quoqMc  priu  Irgium  etiam  condictionldatur,  quodfauotis 

prohib»  3  Fiun^nonminuf  q-iitn  nuptia; /  cr«fi«  i6.  larionc  tiibui  folet  adtioni  dc  dote  inter  a£^iofics 

mfr.de Jpi».faU  fiquittuior 6o.:.i}U4muii  dtrit.rtttpt.Cnxc  pe;  fonalcs  l.fijf-or.fs  j^.itifr.dtittr.dBt.l tjutjirum  j.f. 

pervciba  dcp.xlnti  faa.\iiiit,  fuie  per  vCiba  de  vlt.&  ttgtb  f£iif}.t>}fr.dtrtb  duilJor.itidtc.ptfi:d.alifit  1.1.^. 

futuro  :  quam  diftiiidioncm  iuri  ciuiliincngnitam  &  ^.dtpriutltg.crtdit.Etjd  hosnimiru  cafus  rcftrin- 

kucanonicum  prirrum  int'u'>  ir,nam  nc."]uc  1'api-  gidebcr.quod  fcriptura  cl\  in  l.i.C.dt cctidid.ob cduf. 

liianusponitc6(ra(5ta  fuin^cvlb  fponrali.i-.&quam-  ddt.von  artcm  itaintc'Iigi,vtquiJam  putanf|qt>a(i 

liis contrada  elfcnt, omni  ramcii  cafu .^dmiticrent  iure  nouo  non fiat  dos caduca,propier  incefluoilim 

larc ciuili locum  panitcniix, quam  ipfxctiamin-  matrinronium,quomodoileb.itolin-i/./.rfe/lrj^^./« 

ccftxnuptiacinicidcm  aumlttunt:$cilicct  fiaccrri-  ^1^««  6.C.dtinc(Jl  nupt.t\6  enimquodlibctitliciium 

mo  fa(5^i  etrore  !aAx  flnr,&  coniuges  crrore  com-  n.arrimoniom  fjcicbat  caducam  dotcm «  fcJ  iiiad 

perto  llatim  &  fti>c  vlla  rrncranm.-trinne  coniun-  demum  quoddclifti  caufani  adinixtan  haheba',  vt 

clioncm  diremerintd  /  ^ki  <«nfr4  i.^fin.  QMod  intcl-  dixtmus.  ncc  cnim  pcena  vlla  finc  dtI'dto  ellif  po- 

lijgo  nonmodb  quaaiumad  lucta  Quptialia dunta-  tuit  »ut  dcbuit»  picfcrtim  pct  quara  amifliu dotit 

-  ♦  *     i     ■        »      '  •  ■ 
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predwiifolotDinfoerat.QupJlongJ  dtucrfum  cft  itftfin  ix.  itifr.itrtinik.  qaod  Jiucrfam  eft  Into» 

^tWHqol  oon  cx  conuadtu  aliauo  cooauitusi  ied  qul  dolo  aialo  tem  alienam  pofiitfiec ,  ^ai  dolo  de^ 

tMqaam  rd  poiKiiror  cMmatioiicm  pnBftaCt  n  fih  poflidere^UJ  faiMl  6<).d-    A/^''-  itrHfbiM- 

Cnmat  fek  vIndtcatioDe»dotnin(imqae  ^  pctitto»  tat.  Is  enim  cxrapina  8c  improbitatc  tua  a^ionem 

ne  faa  fummoaeat.  Soromoto  cnim  domino onlla  fibi  acquirexet.vc  fcriptom  eft  in  /.  ntc  queft  70^ 

fit  ei  injuria,fidominium  quod  ehufiierat.injpor-  tpiod  etfeiiondrWci  itt^fidkix.  S.t.tnfdtptrtjKt 

Mhttm  trantferarar  (bluta  Kftimatione  quaii  cS<  io  fpecied.Us  dtfofiti  acqiriiitfibi  aAionem  beiMtlU 

trafta  empcione.at  ritrec  iniuria  domino ,  &  com<  cio  ccfCiomi  depoficariu; ,  condudor  &  comnKK 

roodatoriifiobacccptamcftimationem  culpzab  daiatiut ,  non exfualmprobitatc, fedcxruocoo- 

eo  >  qoi  ex  contradu  tencbatur tinittaiet  ndfiis  trafta,iicdt  per improbitatem  ipfius  fiat ,  vt cs  Stt 

domlnium,  dc  qiio  in illa  aftione noncraiftsbatur:  concraftu coueniatur.  Et  iia Icgcs  fupiadiftx  qua 

neqaa  eoim  agcbat  canquam  dominus ,  fcd  quia  alioqui  maxim^  pugnaic iuuiccm  vidcntur» cond» 

IbuoiiiveMffleaCAliOAnda  iocaucrat,  aut  ali)  rem  lianM  filiic,  non  quomodo  ab  Interpretibiiii^ 

comraodaucrat,pcrindcadaru$etiamCaHenavo-  ftrfs,quoium  plciiquc  idquod  fctipcum cft io  ii, 

ftimenta  aat  latumda  iocaftec,  aut  commodallct.  isqui  dolo  re/crunt  ad  ius  ftcid^nbquod  verb io A 

Qop  tamcncafiiuem»  iMbtteMcqirffituin  d  fiiiC'  ^fei;p4Grrt*dcqaicatcm.DeiMiaii<ni^fbiloneli|. 

/c  cx  folutiona  prccij  doroiniam  rel  aliena: ,  aac  ftrnmcncl»  &  quo  ordirc,  qucJquc  mcilo  fieii  J4 

dandamlUi  vcllem Pablicianamobpreciomeira-  deberet,prcrcriprulcxMeiciia, adebiueruntca. 

lacnm,  qtti  domlMltiiii  fiiifle^Simile eft  qaod  in  rc  emnia  vel  minfrna  Teteribas  1toiiuinis.vt  ex  Pli. 

depofitl,locati,&commodatiiudicio,quamqaam  nio,Cuiacto  &  ScaWqcro  notatliicdoAifliiansit 

dolo  aduerfarjj  res  abiit ,  tamen  coadcmnato  fiic-  diligeotiliimu»  Goiiiotocdufc 
cu  r  ri  foiet,n  el  aAionibas  fnit  donimB  cedic  Ue 

|.  iT&iAMvslibro  8.  Digeftoroim 

^^Vi  (iaecaii(aobli^tur»  incerti  condidione*  conlequi  pofTuAt^  vt  ii« 
^"-tbttcntur.  nccrcfat>  omncmquisobligationcm  finccauiafufcipiat^^jan 
inaiorem,quam  rufcipereetun  oportuerit.ni(iquodaiias  condi6tioneidagiru.t 
Vtomni  obligationcliberettir:alias,vtexonerctur,  veluti  qui  deccm  prbmidr. 
jiamfiquidem  nullamcauiam^romittendi  habuit:incerticondidioneconfe<« 
4]uitur|Vt  tota  (lipulatio  acceptofiatac  ii  cum  quliique  promittcrc  deberet,  de» 
cem  promKIt :  incerti  condi^one  confisquenir»  vtin  quinque  liberetur. 

Ad  L^uijifie  ).  ptionc,  dtlata  in  log'u$  tcrapus  adionc,rqu|flinij| 

Rat. ovb.  Obligauo  fa£Ufinec«afa  videtttr  faicdari eiadionemxqui^ tcmporalc denu  nuiQc- 

i)ulUuse(Cemomenciipfoiure,vcBactolnsh!ccra-  rata  pecunia,vtquetela  ii.aquamidrc cxccptionia 

d(*ucxl.timdti7iitbttti).S-vlt.i»frMfnktt»  Sante-  deferien6 poterat, ante  qakmc6aefliretur,defer> 

nimomncsobiigatiooesadhoccomparatx,vtilbl  rectareadionis.  Atdolimaliexceptio qua in hic 

Taufquifqucacquirat,  quod  fua  incereft  l.f^M»  fpccie  competere  diximus,non  /imilircr  icmpora. 

itk»^.Uittridtftrb.^lig.  Nihilauccra incerefteitis  hs  cft,fedpcrp«na/;»vr<^,5.$.p/rim.rf<  d«li  nutl.ixteft^ 

qui  acquircadi  cauf:iin  nulb.m  habcC  :  auc  li  quis  Nallu  crgoerac  pcricul  im  .imirtcnJxcxccptinni» 

coocrafiartolum  vclic  dcfcndcre.  quodveriuseft,  proprcrquod  ccuad^o  dari  ci  debcicc ,  na  &  dici 

t^Mceiplbiare  obl%atiorcm  ctiam  quz  U&y.  iic  folecnihilintcrcfTe  an quisadioo^  116 habeacipfo 

fiaecoaia.ccrtumtamcn  eft.poHe  cum  quicxciaf-  iure,an  ver()ci  habcn  qux  perexcepcioncm  infir- 

Oiodiobiigatiooc  &  ftipalacioneagit,doli maliex-  mctur l.mbil.tnttrtft  j  iiMrtgHLiur.  D  e  c.  Iniereft 

ecptioiierafflnMMieri,qaialicetabinitionihtldo*  eiasquiobh'gataseftfiaecnm'caafa,fioeeiiMnll>' 

lomalofeccric,  nunccamenfttit  cum  pcrfencraT,  nccaufj.vt  qi;!  cito  ficriporcft  libcretur,ant/bl— 

cx ea  ftipularione  petcte  L  x.i,ctrc4 infr.  de  daltMdL  uendo  fi  iit  verus  debitor,  aut  citra  ielationem  & 

ixet^t.  Quid  crgr>  neceffifcft  ciqoifinecaorapro-  finecanfafeobKgagerir,neetl:dmvtlibcractpof^ 

inilir,daricondtdioncmincetcjiinccaafa,vc  libc-  fn  oppoiua  exccpiioneAconucniatur,  fedctiam 

(ccur,  ciim  poOls  tutusefleexccptioncdoli  quo*tcs  pcppoiiu  vltro  adione ne conuenici  vnqaam  po^ 

conaenietur ,  prcfectim  cik«  neHns  fic  rei  partes  fit.  Nam  ftcAmexceptioaUqua  etia  perpecuaco- 

(aftinercquim  3.6itjid»  Lf>iKvMSmt  n^.iirtgul.  pccic,  pcriculu  adhoc  fiibcft  nc  per  crrot/i  acin-« 

firr.  NccfimilccfinquisobiiciaCi  eamqaicxce-  prudcniiaomjttatur/.firirxc(|pri*fff4o/«ipr. rir^»r.i 

pcionem  habeat  non  nnraeracc  pecunic,  non  co  l-^ fiduupr  x^.infr.nitddt. quo  cafu  c6d£oat>o  fcqui« 

inindsadioncmqaoqacliabcce,pecqamcdqa6>  toracfinaUaexccpciocopeteret  quianccdiuinarv 

raturdepccunUnonnumerata/i  vltroacjerc  ma-  ctmiadeitpoccft.nccGiciatnooppcfi  ifLjpplere, 

lit,qu^m  cxpcSarc,vt  coucniatur  Lfiquaji  7  crftq.  cibn  fitfiiAi.Tif.C.irrfM  defuntddttcc,pMrtjMd.fuffU 

^^.meottrdSAm  t^.injtrmcf.  C.dtntHfmmtr.ft(a»J,  Arfictipoteil,vecMCpcioneetiaffllaftnlre6pei£. 

ylt.Cod.kHtit. dtcondict.txl^.& fin.c4uf.hi  cnimius  tereu5vfusfit,neceomioi)stamenc6denetur /mc 

Confticui  ia  illa  fpccie  nccciFe  fuic ,  quia  exccpcio  pcr  iniuria  iudids ,  naeqttodintuficdamnatiunis 

lionnnffleratc  pecuuiz  femper temporalisfait,Ac  caosi  ipfccolpa  fua prdMietitvciBl.Cx(^fviw CjJ 

olim  quinqiic^nio  cor^duJt batur ,  hodie  bicnnio  infir.dtfideiuf  'rutiusergocft,vc  qtiidcbitor  dicttur 

dift. I.  in  (fntrnHtiim.  Non  eft  autem  in  poteftatc  iU  no  tantii  exccptionis^fcd  ctii  a&ioois  iure  libcra- 

KasctticompcticexceptionoBttnmetttvpecanic  flon£vrgeft^oonfcqaieuiipoiBt:qaodcommo-  ' 

Tcincra  qutnqn-nninr-.i.vj^bicnnium  cooucfiiatuc  de  fic  pcr acceptilaiioacm , vt  hxc  lcx  docet,& 

Iftttnd*  6.C.dtitmpor.tn  tntigr.rtfiit.  Ergonc  elTet  In  quitrmm^.  infr.diUkrJ^.i.i.lnjht.quib.  mtd.  laSit^ 

fNsteftatc  impcobi  cccdiioiis  adimcce  iiU  cxcc^  •Mjg^Secutuiuicccpiilationejatq.itafablaiaoronl 

oblij^ 
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eVtigidone  fecoras eft i$,qui  antcadebitor  faerat,  cius  qaod  intcnf^flfAtAi^t^fhiJi n fanft; 

cumaa>pliQsconucni:i  nop  poffit.  Ncmoenim  fi-      b  limtfmemneqttis ohUgxttofim jine uuftifufctfutt 

oc  xdlioneagerepotcftl./ipMp«£/6.  $.  fU.fupr.det»'  R  a  t.dvb.Noo  lempcridjdc  pactcad  patiitiifit 

gti. ^tfi.l.qmm9:f.& gem4tlitrh^.disd$i^.n(Mr.  cft.qood detoto ad t«tnin*nfnipedeiL fMoibrC 

Quiautemconucn  rinon  poccft  ,  ncccor.dcmnarl  dtd^gfl pi^nor.  vbi  dirltur  foliitoqoidcm  toto  dc-' 

f^ccft>quiaomDiscondemQa(to adioncmptzfup-  bito pignui totii libcrati>  fed fi^uid  vel minimam 

lyoititilii|(r.i(fftii<lkn6qttidefnperinjtiifetftiii-  tohitl^riildefitamfonisaut  vfttnirum,nuUomodo 

dicis*  qn^nec  H  ie  a<£lione  dari  qui^q  iam  iudex  Itbcrationcmpignorisconringcre,  neqaidem  pn> 

poteft ,  tilm  dati  adionem  a  Praetote  poft  litcm  ea  patte  pro  qaa  folutio  debiti  fa^a  clf ,  quamuls 

contc(lacam&dariforma)am,aittindicem,aatiii^  depcconiaqacdebctardiaidaarir,  &rund  -s  qui 

diciam  paria &atti^CdtftdM,iHdk  Denique  (utias  pignorldatas  fiiir.  Quod  Sc  fcriptum  c(l  in  xi 

eft  libcra-  i  qnem  ipfo  tiirc  qoim  ope  eiceptionis,  CJtlit.vtfrdit.pi^rreT.imptd.  mn po(f.!.  \,&  x.cfi  vnus  tx 

Uceti^dubio  tutius iit ,  cxccptionem iibicompe-  flurtb.btrtd.dibu.v(l crtd.t.  Similitcrigitur&  in  pto- 

tencem  otMlcefe»  qDimquaiiparc:*  iproiofelibe-  pofitafpeclcdiccndnm  cll,(iqaismaiurcmobiiga- 

'Sfttione  exweptiorem  onuttcrc  l.tjuiferuum  54.  tionem  fufccpciit.qiiim  fufciperc  dcSucrir,  puta  (1 

i.infrdtvb^.  &  4&m.  Qiiod  ergo  is  quiline  caufa  dcccra jproniircric  cum  q.iinque  dantaxac  promit- 

promifi t.  potell  habere  doli  exccptionem  pttpe-  tecedcDeret,aatin totura  aat  ntotla  penftnt  ex  par- 

tuam/iexeartipnlattoneconueniatnr,  nondcbet  tecoodiccnd.im cflcobligaciorrm:i  ca'inquieue« 

Jbcere quomious  etiam  adtu ci  vltru  danda  fic,  id  niat^vtvnus  idcaYqnecoattactus  diuctfo  uirc  ccn* 

leff  condi€^  incerti  fire caafa,  per  quam ad  fioe  fratnr,  quod  tnrmitKKtteta  ftcil^ admittit  rul^.  U^. 

at^at.vt  libcrctur.  Sicinl.J.C  de  tondiSJuM.  t.fiui-  Wnquudes  t\.hifr.derfttc*p.  Df  r .  h.  his  !n.r  oit.ui- 

ddrusm  lyCdcpdmjf.  Nec  diftinguendum  eft  cum  no  diuidifl  funt.vt  Battolusii)cloquitur,tdcm  ioiia 

• -tlartofahMcaafanullaoroninoinptomilfionieci  eftdepanequod  adpartcm,qaodeftdeionkqtti>d 

.^edaGt.an  vetbal  q  .aqui.i(-m,redqtueia.ceiire-  tL^iotiivaU^.qu.t  detet4-j6.fupr.dtrtivv-'dh.  Inhoe 

ritaie.wtipfe  loquiiur^ic  at  nuUa.Nam&  cAmnoW  eniro  rctum  gencrc  vna  quzque  pars  cffidt  fiioitl 

Aa  proc  fiis  cxpceifa  caufj cftin  ftipulatfone,  non  eo  cotum  oon  Tninerfalt  (ed particafare.  Acqtfi  ^H- 

BUoa&  camen  ttiptihtiotenet  Ipfoiurc  vtexeacon-  r.i  .ioncs  omr.cs.quz  in  qiunti'.ateconfiftunr».d{ai!> 

Heniti  prumillor  pt  nit,adc6^ue  condemnari,  ft  di\x  luntf  1  dcTerh.ct!'^  c[\iiiSc  quantitasipfadiui- 

teon  ftbi  piorpti.uc  oppoftta  doli  mali  excepcione  dua  clUticucc  contrano  dicimus  ftipulaliones ooa 

f  aftOrtd,  folam  enim  vciborum  folemnititcra  te-  diuidicirnm  rerum  quziiidiuiduaefiinc|^lij|,4^ 

iquifit  ftipulacio ,  a^i  jnd  jccndam  tpfo  iui  c  obliga-  ftipuldt  oKts  von  diuidurimr  ji.Ug.  in  txuutmt  85. J  fir$  . 

tionem,  non  item  aliquam  obligat<onis  caul.tm.  fjertttoi.xtt.S}o\z'X  cnim iicrijVt  ex  deccm promiifia 

Pocr6  quocafii  doliexcepcio  prodcfte  potcll  pto-  quinqtiepromilTa  Hnt  cx  iuftacaufa,  qmnqiMitveri 

tnifToviliconueniJtur ,  crdcm  caficti.Tin  adio  ci-  fu  ccaufi^ncccadcni  rfmpercaufac-ftdchcndi  de« 

demaccommodaci  potcrt  ^  debet,vc  libeiacioncni  cem.quz  dcbcndi  tantilm  quinque,  ctlra  in  maiort  * 

vrgere  vlcri^ ,  j8c  confequi  poffic  t  eondlcere  enim  qoidem  fnmma  mlnor  infit,  fed  iK>h  contci  %.fi 

quantitacrmnon  porcrt ,  q  iam  non  dc  !ir,fcd  tao-  jfipuUnticed.tit  I.inetiw.  itiprincip.dertgul.iur.l.cim 

tum  obiiRUioncm i.i.mfqKi4Utemfi^.bHtit.  Ex  futti^.fupTjktnitt.iurtnd.  Confcquens  igituceft,vC 

quo  locoianftahaclegeapparer.e^ftom  obliga-  m  propcli:a  fpecie,  fi  is  qaiquinquc  tantamidAc*> 

ilioni>COndtcend«,nooaluim  elfcquim  vt  libcra-  bar,iltcc-.i  Itr.c  caitra  promifcrit,inccrcicondidio- 

tio  feqoatur.Et  longeallud  clfc  condici  obiigatio^  ne  confcqui  dcbcat,  vcnoniot^tif  dccena,^&dia 

,netn,flquisproprie  ac  partitcloquiveUtialiud ve-  quinquetaacftm  Itberecup^^dAtrajHidf-^lililla^ 

'rk  condicihbciationem.  T.imoiim libecacio con-  caufam  promirrcndilubuiircc  .inccrti condlAlone 

diccnda cft ,  ciim  iaro  fa&a  cft ,  ncc  •daUnmfioem  confequcrciujr  vc  coca ftipolatio  sccepc6  fierec. Alia 

condxitur  libcratio .  q  lam  vi  Isqal  VCKkfentta*  latio  eftpigjfelt(feqOot»it^l.  jBiiA  dAttS. 

cfl.rcilituat  fc  in  nb!i,;3tioncm  vt  in  l.\.  f^.d»  c*»-  p^Nff.  Sc  atiis  fupr^  in  dubitandi  racioae  adi&A/ft 

di£l.  f-<r</^<<4;.Icaquc  funciftamcrc  oppo(ita,ekcon-  Ettenimpl<;noriscaufaindiuifa,  vt  PapiDianusaif 

ttaiidoiia,  Co..dtci  obli^acioucn»  &  liberatio-  inl.rtmhtndjt4rt4m(>^.i-fT.dttuUi.  namnecveriGl 

•JKOt:  in  quo  plcrique  crnnr.  ttitlc  eft  creditorS  qui  pignns  aceepit  pro  centum, 

V'  t   Inttrti  condrcltont.  l^ixrit  Accurftiis  Si  pofl  vllani  partcm  pccuni.x  cicditnrum  fuiffe  ,  fi  non  ci 

%tim  Ra  tolus,  auhociu  immc  ia£kionis  alicuius,  pignusdatum  piu  tocisccnrum  (uiilct  Lbertdtn^.^, 

■'■  qtiz f^ eciahter dicatar«l«dili(»in(i»<i,an vcrftqoa*  mmtl^rM*turfupr.T4mil.tTcifc.lfirtm Mlitn^m^.^jimk 

htasq  acdam  aftiotm  cx  co  -on.en  hal-icns ,  quod  n*;!<f««J<*/''/'^  il^ff '^'''''■•''f^-Eadciiiquecaufaeftcate- 

.  decocadtemincertam.Scl  iim  monoifxpiutprsc-  corum  conttadtuuin  quos  cicdibile  cftnonfiiille 
i^rttin  ad  Li.^j&t^lftdfimtfme«iii.%.\.^Jti^  ■  cAcnhcces  pro  parte  inituros^vteaeolcin  empcto- 

frox.  efTc  hanc  tantu.n  q  u'.iufcm  &  diffcrc;iti.im  ntbusJ^  irfationibus  in  foIutum/.tttWf.vf<t«/4i}{>.iwf. 

tadionis:  clie  enim  omoei  condi&iones  *  fuie  inde-  dt  mb.obUi.  ncc  cnim  crededas  ett  vcoditor  paneni 

>  fiae ob caofiundati caufanon fecota,fiaiiob  fandivenditttffls(ui(Iedcaitbcanvendidk,nequ9 

••.'tiirpcm  veliniuftamcaufaro  ,liiiehanc  dc  quaagi-  «mptor  |  artcm  fanJi  cmptutus  qi-.em  rotum  cmif< 

tan%%jint  ctuf4  iiuefiirciuam.aliis  ccrci«alt4$  incerti.  aut  in  folutum  acceptt  Uuttr  4T.§.i^uftM  miMrJ.fi 

Certi  quoties  cerrum  peticui  de  quibnk  ia  l^.  Mf<i  ipiitdUm  ^6.i>ifrJtfohit.  obiiKnmtftooda  niaiirotD 

^^kmiBi^9*fiftJifAxridit.  Incetciverbq-jotiesin-  communionis  tfi  non  forttrH  16.  §.ff  ctntumfupr.  Tit, 

^crtan  pccitur ,  vc  puta  quinti  a.^otis  incetfit ,  aUc  fr9xMtiS.l.in  tecommuni  aAtv^tfK.  fr*^.  t.  eum f4ta 

^  ^caliquid  Bat,putaaccepi)latioadinducendamli-  77.fdiii«fSiM«ii(i^«f.t.Acnonfiroili(erpofl!sdice> 

1  |)eratloncmivt  mhaclege.Qnicijuid  (nimconfiftlt  re,cumquidecen)proniif!t,Ci)mquinqUedant8^ac 

.  Infacicndoper  feincettum  cft/  vb\  tuxtmi<^.  ^  .cfli  dcbcret.non  jcquc  promiirirum  fjille  qufiiqae,fi 

U  quod  de  vtrb.  obltg.  &  obiigatto  faciendi,  fi  fadttm  ftipulatarquiiiquc  uotilm  qoq  etiam  deccfn  llin 
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J*«pintano  in  hac  lcgc  contia  rcfponfum  Tidcttir,  xat,  fcd  «iam  quantum  ad  dotcm,  ne  cum  Bartolo 
ron  admulietis  ignorantiam ,  ^  crrorcir  fi  :c  fafli  incliorcm  faciis  cuJicionem  dotis,  (]uaii  qnecau- 
(uiciuritrcfcrcndufnefl,  fcumtridc  1'apinianus  fam  habcat ,  vi  illc  ait  orerofam,  quam  lucrorum 
eumcafum  q  topar  dclidtun»  f  ictit  vtriu'quccon-  qui  lucratiuam  habcnt,  nam  ^contrarioiexlulia 
irahcr.litim.quod  tamcnnullume(ret,intctt»enlcn-  quz  do;«m  ob  illicicum  mattimoninm  caducatn 
fcfodicr  oic,  quianequcconfentHiiit,iiequcdc  fecit,indi(lin6c!ocutacft(<.i.i«r*/?£Ci^<f./.ijr^.pro- 
liiiq  lantquicriaiit.  Idqiicex  fequcnti  ipcciccU-  .  ptcr  qood vidcripotiu$pon'ct,n6cflcadhibcndani 

'  riust,  parcc, )  fed  «d  id  qaod  oon  iragisdcfacfo,    in  dotc  niain  d:ftii  dioncm ,  quam  adhibuctunc 
quam  dc  iarc  fucrat  fecutum  matrimonium ,  quo    Impcratorcsqui  |  ccnam  lcgis  luliz  ad  lucta  etiam 
fecuto  aliud  fauc  Papinianus  rcfpondiiTctjnon  t.m-    nuptialia  cxicndciunt  in  d  l.  qui  cttitr*.  nifi  abfurr 
timrationeturpitudinis  (ea  namquc  ratiotnulicti    dum  clFct,  meliorcm  faccrccudicioncm  lucrorum 
cantum  adimetct  condit^ioncm  non  ctiam  dotem  nuptialium,qu^mdotis&iaduramdoti$indnccre 
inarito  )  fed  obid  maxime  qu6d  propterconcra-    tum  quoqu^cum  nullum  dc-liftura  intcrccfltircr» 
^umilliciii  fif  dolotralomatrimoni  mdoscadu-    quoH  periuftum  crrorcm  fadli  fcmpcr  cxdudituc 
cafa^tacficr.Sc  ftko  2pp\icv>d.-id.l  mtfid d.Ldetc l.t.    d.i\i.$,\.dtddiiU.  Ergo  tuticapplicaritamfifco  Jc 
f.i.d.l.Cl4udtm  \i.dtbi/qu*vtiadi^».  nifitalem  pro-    caducamfieii necciTc cft,ctimilWcitum  raatrimoo 
poncrc$mul  cretn,q'  «non  poHct  vidcii  dcliqDtf-    r.iinn  contradum  eft ,  dolomalo  &  i  dclinqucntl- 
fc.  qitod  ab  alio  puta  tutoreluo,dc(.cptacirct  Vt  in    husj.p  quk  6.C.detnctJl.&  tnutil.nuft.d.l.\lt.dtltg.\.dh 
LW/.i</'^.  i.loquimur  cnim  de  iisquicotrrauncm    l.i.dd.Cl*udtmi\.dthinpnii^  ihitgn.\t9n  ctiafi  kOn- 
dclinq>)endic3u{am  habacrunt  contiahcndo  pro-    Crnif^alintt.inii^mipoiifatia,  qnja  lex  hili.\dc(po«- 
hibitas  nupttat ,  vtin  ipecic  huius  lcgi^.  Aiioqui    falibuslocutanonc!l,fcdia  tiimdcnuptiis,  i  cqae 
ctunpctcrct  mulicri  qoat  aut  ius aut  fadlum  igno-    qoantamad  pcciamamiiteni^x  dotisad  r|'On/a]ia 
raflet  condii^io  ob  cautam  dati  caufa  non  fccuta,  cxccndidcbuit,<.6mod6ianquamodiuia(ncccnim 
quoniam  ad  condiifhot  e  illam  impedicndafTi  nou    odioratlegcsadiutMndxfunt  intcrprctatinnc /.fiiii» 
fofiicit  caurara  fecu  am  cire  Jc  fa^^o.fi  iurc  nor>  ha-   ^utdAtn  vj.dtltbtr.&pofilmm.)  fed  eiiam  &  iUa  potiP- 
buctii  effeitum  /.    §'fi  /ikr  bma  it  condtil.  obnmf.    finnim  ratu.nc,  quod  fponfalianon  poflunt  uccre 
Scd  tdmeti  hocC(Uiiiini(i  tallor^arqt  ^   'a'c,quiai<l    d-  tcm.fcd  folut!hmatrimoniiim.  Vttaccam  quod 
antcll  gi  debct,  qnotic»  c.\  t  anfi  fal  cmaliqtlo  cafii   «ddit  nartoKu,qu3iriuis  fottallc  nimis  gcrctalncr» 
fcqui  poicrt  vt  in  ^  O./iit" '»'"».  nec c  im  rer  fc    qtioilcs  dclidium  idco  non  pcrficitur,  quta  is  qui  , 
impoftibil  scil  cau'a  nunumittcndi.fcd  famum  in    d.linqucrccapctat,  non  vult  petficcrc  ,  pcEnant 
hominc  i,im  libcrn.CKtcrtlm  fi »bfoliuc  (it  imptif^    dclidi  ccirarc,  qnafi  fuffragio  tull»  pcrniccntiz ab- 
fibilecaufam  fcquf,obquam  aliquid  d..tiim  clt,non    fiiUifUSvtlnqoitnr  Pault*  in  Itg.quifilfam  ic;.'infir.di 
eo  minus '  cflat  >  cpctitio ,  vt  •  ife'>9  fcriptum  elt  in    It^.Cerntl.dtfMf.l.PdpiniMnm  %.ymemiutfftfup.dt  inefie. 
l.dicl*m  Itgtm  ^.C.dt  tondsft.ob  (4uf.d4tor.  quia  impii-,  trjijm  l.qm  (titn  mator  i^.(.ac(ufaj[c  l.tn  fntfituKm  i6.$. 
<are  fibi  debei,qui  vlirt»  dedit  ob  c aufam  aliquam.   pttnjft  tnfr.ichon.liUtt.  iManc  vt  Bartolus monct,  po- 
ouaiK  fciebjt  lcqui  nuUo  moJo  pi>lfe  qnafi  &  hic    tclt uifla -gntM.ir»tiactiam  alicrutriutconiugum  il- 
-dunafTc  vidcatur  ex  rcgula/.f»iw^r«rr«<iw  \^.dtrt-    licita$&  prohibitasnuptiascontTahcntium  cipro- 
ftiLiitr.  eiufmodiauificrtfi  lororis  filiaquafi  auun-    delFc^non  nuidcm  quod  ad  hoc  vt  cominusillici- 
«ulonuptuia,eidotcmdederit,ci\m  irattimoni  in    tz  fint  nuptiz  ( Irguro  enim  authoritattm  niliid* 
illud  fequinunquampofliit.Impoflibilcsenirocon-  tatis&:impeiitixvcl3mcntiscircuuciiirinonopor- 
^licioncsccnfencur,  non  minuici  qui  deiuxc,  vt   tet,vtait/.i.C.<f<iKr«'d.f»<iripi.)fcdquantum  adhoc, 
4oquuntut,iirppflribi  csfunt.quimqna  dcfado  vt    vtcx  partc  ignorantisfilij  Icgitimidici  poflTnt,  8C 
•lamdiximnscx  d.l  fiUut  i^.&prtcti.itnnitt.mjltt.  fucccfTioniscapaccsvtinrpccic/.^HiiwproKiwti^^y. 
quia  quod  honcftc  facetc  non  poirumui.ncc  facerc    ^.i.  tnfr.  dt  rit.mpt.  vbi  dc  ca  muliere  i tadtatur  qux 
jlos  pofTc  credendom  eft ,  vtelcganier  Panipianns    in  matrimonio  auunculi  fui  per  multos  anncs  fiic- 
loQ^iiturin  (i./.  ^/j».  Quodfidcfa  o  im.plcizfim,    rat,& incocollotataabauia^&rplurcsinfamatti-/ 

ticc  pro  implctish  bcndzfuntadvtilitaift &com-    monijfigurt  iiberos  fufccpcrar.  Qiiamquam ha^ 
modum  eius  q  li  impleuit.fcd  tantumodo  in  ipluis    de  rc  ius  Pontilicium  coiilulenduni  poiiiis ,  &  fc- 
xiftiTinum  &  ptmam.vt q;iod  tarpitcr,&  contia  lc-    qucndum  cfl:  itcm  vr  fi in  contr.hi^r.do  illicito  ma- 
«sfa£kuroclt,caru.lcm  lcgum  leucritatc  vindicc-    trimonio  nullum  dclidiuadmiflum  fit  ,pHtafi  mu- 
tur,  &  aiifcrantur  omniaquz  pcrjocc.fioi  cm  illi-    licrlibcra  rcruonuf.fcritcuimllatumignorabar.ni» 
citi  rratriinonij  ad  altcrnmex  coniug>bus  ab  alte-  .hilomini"isrepcrcrcifotc  poflir,?c  quidcm  cum  co- 
ropcrucre  u'  J.Qu'  dctiam  iure  vc  crcobtinebat    dcm  priuilepoqnodvcrisdotibusdari  folttI/iw«l 
ttxori  tnaritm  i-.ir.fi.dtvfttfr.  Ug4t.  nec  ad  rcro  pcrti-    iottm  ii.^.rlt.infr  folut.m4trim  l.yC.ioi.  Idcm  enioi 
0«,  qii-^^d  in  f^cciehuius  lcgis  iponralU  quoqne    priu  hgium  etiain  conditftionidatur,  qnodfauotis 
prohib.  a  r«int,non  m.'nu?  q-iim  nuptix /«r<ric  i6.    rationc  tiibui  folct  adiioni  dc  dotc  intcr  adiiofic» 
hfr.de  fpbi.fail  fiquittutor  6o..>.qu4muit  dtrit.tmpt.Ciuc    fdfomksl.fifporft  j/^.itifr.dtitir.dct.iqutfiium  j.f. 
per  vei  ba  dc  p.zxnti  faitalKit .  fiuc  pcr  vciba  de    vU.& Itgth  f(qq.ttifr.dtrtb  4Ulbor.i«itc.p»fi:dMi4i /.i.j. 
hlturo  :  quam  diftl:;dltonem  iuri  cluiliincognium    6'  ^.dipTtutUg.irtdit.htzi  hosnimiru  cafus  teftrin- 
iu»canonicum  primum  in<'u>if»nam  ncque  Papi-    gi  debcr.quod  fcripturo  cflin  h.C.dtcondtS.obtdtif. 
niatiusponitc6tra£lafiiiflcvllafponraIia:3fq"am-    iif.non  ai  tcm  itaintelligi,vtquidam  putant.qi.ali 
uis  contraila  eircnr, omni  ramcn  cafu  .^dmitterent    iurc nouo  noti  fiat  dos  caduca,proptci  inccftuolinn 
larc  ciuililocom  pa;nitcniiz,quam  ipfzetiamin*    matrimonium,quomodoficbatolin  i./.d«nrd'' </./*" 
ceftx  nupti«inic'  dfm  )idmittunt:Scilicct  fiaccnri-   fiquii  f.Cifinctflnupt.  n6  enlm  quodlibct  illicitua» 
mo  fatSi  etrorc  fadJz  fi"t,8f  contugev  crrore  com-    n  at rimoniun.  lacicbat  caducam  dotcm ,  fcJ  illatl 
Derto  Itatim  &  fti.c  vlla  r>rncra(^'n.iriore  coniun-    dcmum  quoddclidH  caufam  adinixtan  habcbat,  v| 
clioncm  ditcmerinti/./  ^k»  contrk  infin.  QnoA  intcl-    diximus.  nec eiiim  pocna  vlja  finc  dtl-dto  cfle  po- 
ligo  noncoodo quantumad  lucra  nuptialia dunt*;   luii  •utdcbttit,  pirfertim  pct  quam  aoulBudotii 
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infligeretar:quiamuliiiniiotercil,ancrtorcmatn-  iuHt  &  ranguiniscoiuumcliaconcurrantrfj/^^  ' 
'■\ moniuoi  illicu^  coDtrahatur,an  vcro  contamacia    ttrium  i^.S.i.dttdak, 

I  f  Nouerca  priuigno,nuru$  foccro  pccuftiani  dods  nominc dedit,  nc<)ud  * 
nupfit.  cc/Tarc  condidio  prima  facie  vidciur :  quoniam  iure  gcntium  inccftum 
committitur.  atquin  magis  in  cafpede,  nuIlacaufadotisdandxfuiL  condi- 
^ioigiturcompctit. 

agere  pater  poflit,  nonmagis  quam  cum  rcipfojta* 


Eft  h^cfpcclcs  riroillim.i  fupcriori ,  Mrdemque 
fcrc  rxtioncs  rcciplc  dubitandi ,  Sc  dccidcndi ,  niii 
<{ood  maior  hic  ratio  rubcfTc  vidcbatuc  ,  proptcr 
qnam  diccndumclTct  condidlioncni  cclTare)  quo- 
riamcilin  noucrcapriuigno  .aurnurusfoccionu- 
|)jt,incelluin  iurc  gcntiumcommitcitar,  qucmad- 
inodum  &  qwoties  «x  gradu  aft  cn Jcntium  vel  dc- 
.  fccadcntium  q'jis  vxoicm  ducit  ivh.uifr.de  rit.niipt. 

-vbiadditurhoccrimen,  quial^noraiinon  potell, 
'  <um  Cit  contra  iusgentium,quodgcntibus&pcrfu- 
.  nisomnibiis  patcccxcutari  non  poifc,  nequcadhi- 
bendamcllehoccafa  diHiniClioDCm  illam,quxad. 
hibcrialiisfolct,ci\m  non  nifi  exiuris  Rom.iiiiob- 
frcuaiionecoritrahltur ,  vtcum  quis  cx  Uccre  cam 
ducit,  qtiam  vetatur  aiic  adfir.cm,  quam  impeditt  r. 
An  palam  Sc  public^ ,  aa  ver6  clam  contiad^um  Hc 
fnattimoniam,vtpalam  delinqucntcstar.qj.imcr- 
raniespoina  maioreexcafcntur,clam  vcrocommir- 
tentes.vt  contamacesple.^antuivEtU  namquc  inter 
roucrcam  Scptiufgnum.foccium  &nu'  um  non  nl- 
fi  adiinitatis  practcrit*  vencrationc  prohibitr  font 
nuptiz  f.  *dp:ttiUUlnftu.dt  nupt.  (vnde  Accurrms  Sc 
loannci  occafioncmfuinpfcrunt  exii^jm<uidi  pcr- 
peram,matcimonium  hoc  iurciaiuumciuilicirc  il- 
iicitum,&  intcrdidum.illud  vero  dc  quo  in  princt- 
plo  huius  legis  eiiaoi  iure  naturali  vtrunu]}  aducr- 
fus  exprcHa  illa  Paplniani  vcrb.i  ^uoHUm  lurt gt»- 
riffw  hKtftum  commtttuur  )  funt  lamcn  hae  perionc 
jrxgtadu  arcendentium  &  defccndcntium,  cum  fo- 
'  cer  patris  locoiit ,  &  nucus  loco  filix  /. quttfdttntit 
i^.tnfr.folut.  mMr.  iifcmquc  noacrca  loco  matris.Sc 
ptiuignus  loco  Hlij  d.  $.*dfiHit4tii.  quod  nemo  dixc- 
rit  defororis  Glianuptaauunculo.Suntcnim  ifticx 
laterc.Ucet  auunculus  quoqueparcncisloco  eire  di- 
'catur  in  l.fortrii  igAnfr.(Urtt.nupt.t2Uor.e  fciliccc  of- 
■  £eij  8c  ptoximsconiuudionis,non  gradus:  Ideoq; 
excufaiialiquomodo  potel^  mulier,  quxauanculo 
iltnplit  cciam  qucm  clfc  auunculum  fciuit  d.  l.  rlt.& 
'jLquttfi  prouiruU  ^i.§.t.tod.L  fi  ddulttrium  cum  inctftu  58. 
S ■i.vtrf.quirt  muUtr  i1fr.tdltg.lul.dt4dult.non  etiam 
noucrcaqax  priuigno.aut  nurusquz  focero.  Sic  in 
l.ntcuM filtofimtUatxG.infr.defurt.  Paulasfcribltnon 
tanciim  lurisciuilis  conllitutloncm ,  fcdctiam  na- 
.turAin  ipfan  impediroento  circ,nc  cum  fiUofamilias 


metfi  tota  cius  iuris  ratio  pcndcat  a  patria  potcQait 
quz  facitfVi  cadcinpatris&  filtj  pcrfona  circcxifti- 
metur :  5c  quieipfacamcn  patria  potrftas  tocamris 
ciuilis  cft  noni^aiur.ilis  J»/7iMfe^4(r.^rr/i  infrinof,  ^ 
Iff»S./.fW^frrff*r  $o.4(f  SC.rrft<fl.Idcnicprcciildubio 
cll,  quod  Papinianusnc.ncr  JigniHciiC  voluitfu- 
pradidisillis  vcibis ,  quQnum  mrtgtntium  inctftm 
(0W^w;r;(rMr,quod  fcqucntiaillaoUciidiint^ripinrrf 
mdgis  m  ejJpcctt.Vi  intclii^a.nus,quanto  raagispro» 
hibitu  cft  matrimonium ,  inter  focctum  &  nutum» 
noucrcam  &  priuignum,  quam  intcr  forotis  filiam 
Sc  auunculum.Tanro  miniis  quidcm  cxculati  puf<* 
fccaspcrfona$,quzinceflum  iurcgenttumcomniik  ■ 
ferunr,  quam  fi  iurc  (aniilrn  ciuili  >d  commijfitlcnrj 
qufaius  gcncium,  hac  partciiis  naturaleeft ,  quod 
nacuta  ipfa  &  naruralis  ta>io  atq;  horetlas  omncs 
homincs  Jocuic/ed  camen  i.intom.-igis  vcruin  clle 
nnllam  dandz  dotis  caufara  fuiiTe^co  cafu  qno  ma-* 
trimonium  lincinceftucontrahi  nonpoiuit,idco.^j 
non  miniisin  h.ic  fpccic,  qu^minfupcriorc,  {m5 
longc  magis  dandam  cllc  niulicri  cnndiftionciii 
eiuspccunir,  quznon  proptcr  inccftum,  fcd  pro^  . 
pter  futuruin  matrimonium  daca  eflct ,  condidio- 
ncm,inqucm,/inc  ca'jfa,uuminodb  non  fint  fccur» 
nuptiz.Hoc  cnim  omnimodo  addcndum  cft,qiio4 
nec  Pnpinianus  prztcrirjific:  alioqui  cmninodot  '• 
caduca  iicrct,ncc  alicgitio  vl!actroris  admitti pof> 
fciconiia  inceftum,  quod  iuregentiuin  admiifum 
probarcturjfiie  crrot  iaris  ciret  d.l.  flt.d<ru.nupt,(^ 
di3  Ifi adulttrium  ^il.vtrf.qudrtfi mulitT,  fiat  erioc£^ 
(^iincapcrlona,  quzvclnoucrca,  vclnurusfi^ 
neque  enim  condicioncm  fuam  ignorarc  potoi^' 
vc  ncc  priuigni  velfjcerl  cuius  aut  nourrc3,autiH|i^ 
rus  fuic,  nccadhunccafumaptari  potclt  cxceptio 
polica  in  finc  /.  qui  contr4.\.C.dtmctft.  nupt.  Dicen-.. 
dum  igicur  eft  contta  quaai  loanncs ,  &  AccaxCmt 
fenfcrint,  in  rupcriorcfpccieadmifrumfui/Tcince- 
ftum  iucc  duntaxac  ciuili ;  in  hac  ver6  poftciiorfi 
etiam  iurc  n.iturali  S:  gcniium ,  vtriiifqnc  tamcn  c^ 
fus ,  quod  ad  hanc  condidioncm  line  c.iufa  pcrtt- 
ncc,  eandcm  prorfjsefTe  rationem  nullis  fecutl» 
nuptiis,  quz  tamcn  diuerfa  elfc  pofTct.fi  nuptiz  fc-*  . 
cutz  circnt ,  nec  nifi  de  dciido  cxcuf3ndo  ,  Sc  gra- 
uioribus  aut  leuioribas  pccnis  cocrcendo  cjuzcc* 
recur.  .  ^ 
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A  T.  D  V  D.  Condiccrc  nihU 
aliadeft,  qu^tn  intendcedari 
^l^t^  fibiabadiimarioiliq'  id  o(  or- 
iCi  i- §.appell,ttmu  t^.lnfiu.dtMih 
Darc  autc  nibil  nili  coininiurti 
cnnilcrref.fN4Mmi7i.$  rftk 
iftfirdtnri.tlli*  Ijrttt  vidntrur  da- 
6 / . tf« ttgnL Mr.  Aiddi quod iam meam H\, non 
Mletsfieri  mentn 

*J.l»fr.ilt$ft.  &pofiSm.  «Jcfecjacncctrcumcflecx 
(  plaribiM^ufi  Sjfcd  cx  vna  tant  ilm^aaaiQis  ci  pla  • 
aibiit  «aafis  debeii  qald  wAihpmt  I.  tm  fte^iH» 
iMiV  i^^.dt  rtguLiur.  Ergo  ficri  ricqoit  n  condidio 
|iurttaa,de  qaatn  hac  lege  agttar    intoto  faoc  Tin 
■  ^«rdoaiiob.ncquidetn«oiitnliMtaii.Pri^ertim 
doiiiiHo  poific  darieomrAfiir^m  vindicnio,vt 
6e  aduerfus  aliii  pofrcirorcm  quenilibet,ficuti  adio 
i)aoqueadelthibAidum{u0ir^«u.Ci(/Nit.j(.)!(ff4- 
ff0%tfjfi^.4l*^tli'ittenlm  condidliononmod6 
tsontraria,  rcdcrim  contradifikoricoppofitavtndl- 
tionl«quandoqQtd£  vindicattofoIidominOcom- 
tH-UtfMi  txj&ftf.  Urti^MkMJifnim  Ififtir', 
Uittfr.de  *UT  &  tr^ent  ltg.  Condidfo  autcmfoU 
[  dorttinu,  vt  diximas.  SoriCaattm  bzc  contra- 
riii: ,  efTe  qoem  dafiiem  ^i  dominnm,^  ribA 
0fle:'atteeansporr6contr<ir7a  nnn  cfl  audiendo^) 
m^idniin  a^ioMSContraria^ciimulare  veUr,muK 
/I^MildiU  (<contAdf  £l«rili  tf.eifc/SM^.itteAd-fc^ 
Jwttc^^idecur,  nqnisrcrponr^eatcum  loftinhttib  in 
^Lj.Jjk&d^ ,  odiofuram  incoibparatum  tHftii^ 
^rfus  (Itldi  iartoratlonemi  t^ploribusaftimi- 
Ibtts  tcncantur :  non  enim  po  reft  odium  faris  facere 
^irsa  fiirtiua  qoKiam  eft  aAoris  magi»  fierfHik 


Minium  reifiirtiuT^  «^aodlpfenoohibet,  ttkttl^ 
fetat  in  aAorem,contirarega1aml.iNli»]pteil*(y 
dtrfgul  hir.'  [\m  fiii  tumnon  fit|cgfti"musmoduiac- 
q.iiicndi,autamittcndi  dominij.  Fruftraigltar,0c 
halla  ioffit  a«t  neceflitatis  i^tlone  cohdiftioDtiHI 
fnttiuam  compar.itam  cfTe  fatcndum  eft/cdflc  cer^ 
cum  efl ,  coodiitioncm  hanc  dart  etiam  tutorrpr4> 
refbrtiua  pn{iilUiwiiidhHfC.$.fi»iwi(|Mii^.dl 
fkrt.  ci\m  tarren  c6!\ct  tutonemnon  cfTc  dominnm 
rei  papillarls,fcdtuitoremduntixar&  defieoforemi 
etgo  nec  iMQd  verom  eft «  quo  d  VI  pianns  Uc  ficrla 
bii,in  rcfurtiua  fondominocondi£lionemcola|W 
tere.  Scd  oeque illad ctiAm  vcromeft,  dakilMi 
cotiCTaiblom  rarem)  cikm  detur  eriaffl«oncra  ptlb^ 
doncmfundi&  rciimmobilisf.i.t/^/.irfoni^.rrr/fA 
cuius  tamen  ccrcum  eftfuccum  fieri  no  poflie  $.  ^ii 
Mntm  lnfiHM^ffktiflqiumrmfl.uf.§ti^jit.Dnci 
Qui  t  c  ni  a  1  r  c  n  am  fatacortid  agtc  quancam  poCeftjVt 
ciusdo!v<lniumlibiacqnirat:&  vcr6fibiacquireret 
proculdubio,  fi  furtum  efrctlegitimasmodQsdq^ 
mini)  :lcqLiircndi.  quodenikn  dtclturfurtumniMI 
aliudcflcqnimintmicrfionem  pcilTc^T^or.isltg.t.fx 
ylt.ii^.dtptrt.  eamrationemhabct  quddpoflelEtl 
qnie  hdHiaAtils^qnim  fiirisetlviMertMni  racild  pdi 
teft.inuito  etiam  Se  infdo  poircfTore  ac  dofhfno.do- 
miniu  veib  non  itein,quia  iu  rif  efti  i4  f «Mt  lufiruti 
\\Mrt2ti\tirlf^'<9.i4tmyfMi^MSx^ti^lit^ 
uis  far  non  idcb  fiat  dominus  rci  furtiax ,  nuilttA 
tameo  qoerelcoccafionero  habet  li  eaaftlqoeeonk 
licnistnriqai  ciSMIeniH  iare  poiretv  fi  yoltknlMdlli 
ctfedimhabuKfct^idcft.fiperfurtumAdlusdonl^' 
-tmsfuifiet.  Atqaieocafu  neftio  dubitat,  qotn  \^MIt^ 
di&ionipontMnikcniri',  quia  et  turpi  8e iiMffli 
ipafiineeBttefedkrdillien*  rcidomlnium  hab6A 
ctspifleh  fex  geherali  reeula  (.  ftrfmh  6,  fuf^.  diwf^ 
Siitj^  nirf.fdmu^.(tnif,  liki.fUfiifrjit^r9it»l.rmmk 
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iymjr^.mtt.  Mctitoigitur  conciifUoaetenetur, 
non  illa  qai J«  n  qax  daiurob turpem,vcl  intuftatTi 
c*ufam,qui»  cx  turpi&  Iniuftailla caufa  dotiiinai 
facto!  noo  cft,  fcd  fpeciali  condidione  in  cam  rcm 
compacata,qar  fortiua  dici'-ur,ub  hoc  (oliim,  qoia 
fieridominusvoluit.  Ide^autcm  vindicitionctc- 
tictur»  quia  poftclTortantilm  non  etiamduminus 
cft,qubd(i  non  maglspoiTclTor  fit,  qoam  doroinus 
pata  n  tcs  fortiua  perempta  (itiVtadicitione  conue- 
niH  vtiq;  iion  potcft,quxn  n  dalur  n  ft  Lot  a  pof- 
/cirotcm  LeffiiiHm  ^J.u  qui  dtJlinMuit  i^.&fiS.fuft.di 
ta  viiiiicciint  nafcatur  cx  pr  fenti  pofledionc  Lntn 
dliii  i^f.ftdfifofiuUtur(Hp,dtiiulune  }i  f(osi&io- 
ne  ad  cahibcndu,  qux iiiniliict  no  dator  nili  contta 
polTi(l6'em,  aot  eum  qui  dolo  malo  dciiit  poflidcre 
i.^.f.vlt.Lfi dd «fciirtfdnw  tide <«  ii.i.rk.&ftffufr. 
4td  txbib. hi\i^\i\it  hocfjUcm  carunonfolumvti  i$, 
fed  etiam  nccclTiria  coniu£lio  hii  tiua  ad  rem  ipfam 
petfcqucnd4in,qoxexiarcdcfiir,ncalioquif  irim- 
j)Une  icm  furtiuam  <<oroinoabftulerit,necei  s  rc- 
cupcrandc  ratio  vlla  (upciiit  >  qaamuis  li  ^ccnnai 
pciJcquidominusve'it,para'am  habcat  incamrcm 
hiitl  adtonem  Ifiprtfure  7.i.t.&  vltjnfr.bn  tit.  nec 
ad  «cin  pc.  ti i^c  ,  l'i  qui^dicat,  peci.mpca  ic  fiirtiua 
non  maj^is  codidi  'nc;n  cius  pofleiopctiTe,  quam 
vindiciiioncm  .ciimnonn  agi*  ficnpoflit,  vtrci 
pcrc  \\y'Xx  io  mtiium  detur,  qiii<"  vrpoircfliociiis 
reftiiuatur  leg.  ytiqut  \6.fufr.d*rnvindic,<A\i{tftn\\i 
namqjccon  ii^ioni»  &  vindicaiiunis  hac  paricin 
eo  cli,i]uod  pcr  vindicati  »ncm  tion  poicll  peti  nifi 
rcsprxfctis,  qa«  dcroonftrati  digito  poflit  [«cr 
Tulgarera  hanc  viiidii.atKjnis  tor.nulam,  Hmc  rtm 
$x iuTt QiarUMm  mtdni ffft  m  1 1  .tod.tft.  i'er  c6  Jidiio- 
Dcm  veidquX4<ftio  i^erlonaliscft  ,  pcti  res  debici 
poteft  ct'am  qua;  pcrempta  fit,(imod6  alii^ua  mora 
prxccirerit.q  jar  ficcre  pofli,,vi  ca  i-fa  rci  qa«  pc- 
fiir,  adhucextart',&  debitaf  lle  V'dcaiut/.)J/<rii»f»» 
^i.f.fequttur  &  S  vU.tnfi.dt  mt»f.»W»g-»f.  Atqui  fem- 
pet  in  tuie  id  cuemt ,  vc  non  nu-d6  m  dcbitt»r  rei 
fartiuz  quoufquc  illam reftiiucnt ,  fed  eiiam  pcr- 
perjatn  :noramii!cireftituendaiatC.e  intcUiga  ur 
Ug  tn  rt  furtiuM  H.i.i.wJ^  ii^trir.  qala  ncc  cam  aufcrrc 
tb  Jniito  Jcbun./.ri/.<*<.Ergo  quoJ  furiiua  res  pet- 
empia  llt  ctiam  caia  ionutto »  &  citra  vllam  ipfius 
culpau],non  dcbet  eam  Jibcrare,qnominu$  peiin- 
dcc6  tiilionetet»eatur,  acfiicsaiihuccxtafct.  Ncc 
faiciua  n  condidktoncnimf  c  Iireilhiddcbcc,qu6d 
futtia£kionea»  faluam  hahenT .  o  trifiircra ,  auiin 
duplumrt  furium  nec  a  iftftufucrit,autln  qua- 
druplum  iima  lifeftjm:  natncuni  turti  aAio  p<e- 
tianii>ctac  lci;itimarr,co;.di6kioanteir  firiiuarcm 
ipfa>n,  neque  farti  a&io  pci  coi)diiSionem,  •  cquc 
con  J idio  per  foril aftionem  confum >  pi  >tcft  dtil.ifi 
frtfurt  j.^.x.infirl  fi  />i^Mr*  ^4.$.  cuittfyrti  infr.  dtfurl. 
nonenimedetpcrna  quadrupli  vel  duph nicra,  «- 
na.fi  furem  \  rei  furtiuc  ctiam  pcremptz  refticiten- 
dzncccllicatcliberarct.ea  verorcftituendar  reifur- 
tiucetiam  p«rempt2  neccflita$,non  nifi  per  condi- 
Aionem  furttuam  inducl  poreft.  Condldlio  igltur 
far tiua  tncrerel  perfccuiotia  eft,  &  quiJcm  fui  na- 
(uta ,  &  in  prima  fua  inccntione ,  non  vt  alix  plcrx- 
qacaftiones  arbitrio  tantiim  iudicis  L  ^.^.vU.fupr. 
dt  dlitfidtjudic.  mut.cauffua.  Lficumdet^.§.\.  infr.rtr, 
0)H§t.  pcenalis  nullomodo  cft ,  qtiia  lice'  odin  furis 
comparata  nc,vt  dixlmus  d.^.fic  itaqut  lnfttt.de »Rt»n. 
aonramcn  vtpoBnamaUquam  perfcqi;atur,  fcd  vt 
icm  ipfamfolam  ,  tota  pcena  in  furci  «dionemcol- 
j^(a,nequc  igUai  fatnofa  eli  cutu  ilt  cgadi&io.Ccf- 
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fatcniraignominiain  cotidi<Sbonibnsoronibus,U-< 
cctcx  turj^i  Sc  famofacaafa  pcndcant  /.crjfir  )6  i»f. 
dtchUgM.&AH.  coius  nccaccommodatuis  nccccr- 
tius  cxcinplum  adfern  poteft ,  qukn  in  i;«c  condi- 
^tonc  furtiua  quK  baad  dabi^  pcniicc  cx  del  .&o,id 
eft  ex  furto  /  fidui)\].^.iim  lulunm  ftipr.deturtiUT.Lfi 
4mb»  I  o.§.quetttt  tnfr.itcomfenfit.l  fcd  fi ismtiu  9.  aUks 
LfttuUum  ^.(iuiMuitm  infr.  dtpecuLl  fi  muUfr  z\.S.  bts 
4&ieinfr.rtr.tmet.  Fuicien  rocaijfjnifamnlamefrc 
nemo  ambigit  Lulfurtt  b.& faffup.it  hit  qui notdnt. 
iiifjm.L  tnfdmtm  •j.infr.  dtpublu.  ludu.  ncgari  tamcn 
nunpotelt,quinadiotuipis  flt,quiafutii  mentio- 
nem  Sc cxprobrationc  q-.iandam  continet  /.  nK^ait- 
qUMmfyG.tunct.l.frMced.tnfr.pr* ftci».  idcoqjnon  daiuc 
coniugi  inconiugemub  reuercntijmprxtccitima- 
trimoni|,niiiaTiibani]nopcrpcraro  111  /.3.$  ftd& 
cum  vyorcrerjimet.iaitf^MC  obca.r  caufam  in(iucci>> 
dufn  fingulatc  iudicium  Rctum  amotatum/.  i.c^ 
i.lptn.&  p4feod.t1t.ln  quo  j;rauitcr  tnco  iudico  cr- 
rauitIacobuiCuiacius,&  quicum  fc.utic6crar.os 
fcripfccuDt ,  coDdi6tioni  hauc  &  ( ccnalcmcllc,  Sc 
fa^nofair:  vtinfcrant,  quod  ^bfurdtusell,  non  dut 
eam  in  rohdumaduerfus  hcredem,cor.tti  qu^m  ab 
Vlp.difertcfcriptum  cft  in/.i/;<ondi(7i«^<9.vbidic«- 
iDusi/./r.  Etfi  autcm  vciifliinum  ci\  quod  in  h)C  le- 
gc  Vl|'.  .itt  condidiuncro  futiiiiam  full  drmino 
dtri,daturtamcn  cctatJtoripro  pupillo.qu  a  tutof 
dominusqaitiem  noncft ,  ic<i  tlircndomini  lOco 
cil  d.Limirium^6.i.quitiitt{4mdefurt.Litquimputtum 
\  1  .f.an  t^tttfiitur  i>Ji]U»d  vt  dut  (/^m.Scihcct  qt.andia 
exbona  hJc 3dminifttar,nec pupiliumfpolia  Lqid 
fundum  y.i' .fi luter if/f.preemptor.du.M i\nc(\>  non  lu» 
liim  ct  ntca  furem ,  lied  cciaro  conira  fjris  hcedeni 
Lpre.x.Ltxfurttua  j.itt/r.bvrtir.ltcmquccontra  rapto^ 
rcm,quict)am  furcl),  cd  improb  or  Liitmfidim  14. 
$  qui  vtm  intuUt  fupr.quod  mtt  C4ufL\i.x.S.  cdttrum  dr 
i  vU.t»fT.vib»nor.r4pter.h*m contra  pi zdoncm  i./x. 
infr.dtfendtil  tritu:.C\xtcnim  mcliorcaDfa  fit  pi^do. 
oisquam  fun$;Nam3£pijtdofurcfrcc,fi  .ei  iinmo- 
bilis  turtum  ficri  puflei.lUiid  certc  no  probo.quod 
lacobus  Cuiaciusin  Paracitlis  fcripfic »  poflchanc 
a^tioncm  dari  ctiam  contra  mulicrcm ,  qux  mar ici 
rcsamouit.Tcnctur  enim  afiionc  reiu  .iinGtarum» 
noncouJiclione  furtiua,nifi  fi  tanquam  hcrcsfuric 
conucniatur,  autcxfutto  q  ioJ  ei  fccetit,cuihcre- 
des  fiTusaut  eiiam  nobis  piiufqu^m  nubcret  /  Lf, 
f.ftd&  cum  vxeri.  rtr.tmet.  Non  cnim  aSiorerum 
amouram  cniiiiidio  eft ,  vtdori  i  pl.iribus  in  po« 
ftrcma  parcc  CbiUsiii  dt  trrtr  pr4g»ut,  Planc  quia 
hcredi  niu  icris  condici  poflii  eiiam  condiQ  ono 
futtiua,li  malit  maritiisconciaeii agcrecondii^io- 
ne,q>iam  aiS^ione  rcrum  .imoiarum,non  ambigitur 
Lctntrd  6.S  ittm  htris&ftq.ted.tit.  non  tamcn  aatuc 
coii  titiliohxc  cuilibct  domino  ffcdci  (icraiim  cui 
fubtcp  2,cscn,vclhcredic)us,idc6q<ienon  datuc 
lcgaiari.j  rei  fubie|)ta!,liue  aiite  fiuc  poft  morte  do« 
fundli  riibreptatit,.  iia  lisdomin  ii  rri  legarctran- 
fcjt  teda  viaittlcgatariii,  latifq^ci  c(rcdebcr,quo(| 
habeat  vindicatiar:{/./r^N<t  Ugttdrim  w.irfr.  boetit. 
iun3.LUg4tum  io.dtUg.i.Ld  TuteG^.infr  dtfurt. C  tl.^a 
auxcm  tiux  lini  fpccies  condiitionis  hittiua  .  vc  Sc 
aliarum  co.iidionum omr.iu ,  vna  certl  pcr  qua les 
ipfa  fuitiua  petitur,quar  feropercertaeft,a'iainccri 
pcr  quaagitur  ad  id  q>  inrcreft,(taroctii  Accurf.  hac 
pofteriorc  fui  tiua  cflc  mali  ncgct^fola  ea  qux  ccrti 
cft,datur  domino  foli  cotra  furem  heredeinve  eiut. 
Et  iH  iotcIHi];!  hiclcx  dcbct.  Itcmque  Itg.vU.fupr. 
vfufiuH. ^imMimU.  64».  Q^z  vcro  (Qcccct  eft,datur 
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cuauD  noQ  dominoUt  modo  eius  incetnt  ex  honc-  mr.  4Si$H.  £t hoc  beiie  CaiaciiumPacatitlu  ad 
iaica«d&,  putaoediiodpigiiomido  td^iitoia.  nonc  cuulum. 


a.PoMPONivs  libto  J6.adSabinani. 

/^6adidioneex€au(a  flimqa  &  (urio(i,&  In&ntes  obliginturycdm  heredcs 
^^iieceflaiij  extitciuiit:  quamub  cuin  eis  agi  non  poIIiL 

ijui  fuum  hcredem  habet,  quamuis  fe  abftinentert 

AiLC^MM&mneu  Itumqii^  lo.i.fU&ftfkmmfr.  mjiimtmmdibttu 

Tantam  aMft Tt  venini  fii ,  quod  Batt.  doceie  fi>- 

RAT.DVB.Contlidlione  cx  cnnf!)  furLiiianona-  lct  ,poft  introductnm  a  Prxturcbcnefiaumabfti- 

imsteneii  pouft,  quim  qui  ipfc  furtum  fccit ,  auc  nendi  ,  non  aliier  babendum  r:ium  heredem  pio 

Iiere5eiwf.«r«/i  ym^.HtiinA.  Ati\\.n  nccjucfu-^  heiedefiaeiaredailiriuepr«toiiu,qiumfiptobe-' 

tioCi  ncquf  irfintcs  po(Ti'.nt  ipfi  fartum  facer<'»  tut(eimmircui{Ic,ScbicIocttiumeflePompoiiiiiiia 

cumfurtum  finc  aSc^u futandt  nonfiac  ^.fLumt  fecundum  rigoiem  iuris  ciuilis  non  conlHeTato 

Itfim.Dt  «hltg.qui.  tx  Miit.  JN^t.  huittfmodi  aaiem  beneti  cio  abltinendi :  i|tue  omnia  cet  ic  1^14  fit  .t. 

pcrfijnz  omni  aifcdu  carcanc ,  qua;  nec  animum  Nam  ii  quo  cafu  ncccdariapoflstkdeimitinctioail 
liecicnfumfere  vllum  habeic inteiliguntut hoc,vifuus  hcrcspLfrt  ranquam  he.cs  conucni« 

t.^.inuiiiD.dt«ftMg*t.l.  FulcfBim  7.  %.pUriimttdum  ri.vcique  tuax:mc  in  calu  iiums  'cgis  ptuban  iaef- 

iu  mpr.qttib»  txtmfM  flf^^Meqae  lutfiiahen  di'  fec  •  ne  tam  faciJc  fun  ofi  6c  infamcs  rarpi  dione 

raum  fnr  sfi*^iacquircre,necjuidcm  [uc.ievel  u-  cx  pcrfonafutis  coim- nirrnc  ir  cu  ntamcnt  con- 

tatoic  anthorc ,  cii  n  hcTv*ciit.is  fme  amn;oactjuiri  trario  tan-o  magis  t  onucnui  pviiiuc,  quod  bili- 

nonporfit,  nec  per tutons  iut cuiatoris  pc.ibnam  nfnJi  Hcci  ius  habeanc,  &calcarem  non  habenb 

l.fMpiHus:  9  l.gtrit^'^-  6-p-iff  ».frJe  4tqutr  hmd.l.f»-  Eftcnim  abfteniio  ctiam  animi     cnni  lij  ,  aon 

tku^Jit  tur  <i<iii'.Id(r64ur  neceilanaolim  rrac  dc-  mious  quamimmixti  d.l.nt(t£4rtu  L  tmfubtrtbm  lU 

ctetaltt  bonocum  poiTeifio  quae  cutori  dabatut  no-  &  fiqJ.iimtmitt7.&  fMfttijML  Dt  4efik.lmmL 

n"iincin£n:is,  V  cuTacotinom  ne  funofi  ,cumne-  quamimpoifitfutor  vc!  curator  eos  abflincrc  pcr- 

quc  hstcditas,  ncquc  b  inorum  poiHlIio  ciiidalis  inde  acimmtfi:crc,/^a.  isfr.Dt  mabtrjiutrj.tuttrtt 

acqoiti  aliiereis  }iit>ffettLuiKfrMUmr.f»gtf  iuftnt,  6i.fufr.  Dt(9ndi9.ui4AJ.txtniirsSii  44i>/S''  Dt.fg 

Ergonullo  nu-do  ficri  potcft  vt  fi!iiofi&  infantcs  iud.  Nam  licctciim  furiofisipfis &infantibusagi 

condi^onc cx  caui^  f.  rtiua tcncancur.  Dec.  £t-  noa  ponit.vt  icquicur  inhac lege» quia  lcgitinum  . 

iam  fiiriofi  8c  infimcesfni  8e  neceiT-irij  hcredes  fiinc  petfimtm  ftandi  in  iudicb  nonlubencne  qntdem 

patri  ,  ciim  aequcactxtcci  fintin  potrftaic  patris  aitchoce  turorc  vcl  cjratorc  ,  cumipfbrum  t^mcn 

uiortis  cemporc,ptmiumquc  in  cagradum  tcncant  cutMibus  vcl  curaconbus  agi  poceft  Ut.  %.fuffiut  4$ 

in  caufa  fuccedcndi ,  qnz'  fiioram  8c  neceflatio-  ttiauitMtif.LUtimiim  ^8.  f.i.DtUt.x.Vec iiBaRolf 

rum  hcicclum  defcripcio  eft  /.  fcripto  y.irfr.vind.  li  •  errorc  longc  diftac  uoftcr  AccurUas,  ciim  ad  hanc 

ier.  Nec  minus  quamali}  libcri  funt  domtni  te-  Jegemaducriatiu^  notat/i^#»iiwftfj^/irrf  krair;«^- 

tum  paccrnarum,etiamviuoadhucpatre/.f»)M»  it.  fiintrt  Qiuriver6  iam  tem|>oribus  PonAponij  cu-' 

U^.dt  Uier.&fifi.  Ideoque  nulia  indigcnc auc adi-  ins  eft  hxc  lcx  ,  non  potueimc.aucquaii fiifficiat# 

tionc  autimmixtioneiiii piin^.iiifr.difuit  &  Itgit,  qa^dpoiTinc  abftinrte  ,  neconuenianturcondi* 

curn  ipfoiurrciiftant&appareanc  hcrcdes/'Wr.$.  dtionefiirciua.quod  vtiumqaefalfiimeft.  Plandv» 

Jin  verhpttpttu»  C.dt  cur.  furttf.l.i  ^  qut  fiint  in  pattfl.  bi  cutocinfilutem  abftiaait»aatcuracor  furiofum^' 

infr.fi  <]uu '''"'jf  i.*uf  ttfi.   Nccquod  ll  poflinc  ab-  conftar  non  pofll- illis  tenericondidlionc  turriua, 

fiincre  quiiJqtiam  facic,  vt  inquic  Vlpun.ibid.&  vcnccal  a idbunehi^rcdltatiafquantuin  id  hocV^ 

veAd.Aoftcnuoenimtumqnoquecumiameftfe  conneniantut ipfi  veJeoramcotores,vcl  ciuacoteSa 

ciKa,nih  !  a^ujd  ^  fTiciTr  porcft,  nifl   c  fuus  heres  tamctfi  adhuc  ip  o  i  jrc  tcncantur(i.i.»«t^jf4rn/  Er- 

io  tis  onimbus.qua:  ad  commooum  vcl  tncommo-  go  fi  iunoii  Sc  iiiiantcsnon  fui  hetcdes  lincfcd  ex-> 

^om  petrinent  t  hetedis  loco  non  habeatar  apud  tianei ,  id  eft  ab  alio  quam  d  patie  inllituti  non 

Prxtorcm  l.ntctff.triii  ^7.itifr.Dt4Cq.btrtd.l fi  ^liui  ii.  poffiint  tcneri  condi(fboncf'urtitia,  quianec  beie>- 

ybi  diximus/Npr.D(iwm«|.fffi«r./<r»m/.Cxtctum  dcsellcpoilunt  nifi  nouoiuie  cx  Lfitnfjutti  i%.€U- 

Cpam  poft  abftentionem lemanet  hzres.qui  (emel  itim.iabj&U:i^M.  tticem exalit &  $#mil».G.4 

'-||Be«  nua&vecddidtiiriioneffi^fineliei^  mm»§ianif 

^V,  ).  PATtvtUbio^idSabiaum. 

I  conclicaturreruus  cxcaLi(afurciua,  idvenireincondiiflioncmcertumcfi:,' 
quod  interfic  agcncis,vcluti  fihercsdt  inftituius,  &periculum  fubcat  do- 
minushercdicatis  pcrdendx,quod&:  lulianusfcribit.Itcmlimortumn  homi- 
condicat,coniccucuiuin  aic  pictiumhcceditaus.  * 
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ui  furtiui  zflimatto  potefl  ex  pol\fi€to  Cre{c6* 
l.  fi  cortdiuttir  ,  fcd  dccrcfcere  nunquam  potcll        Itg.  m 

fmti  dltnmt  in  princif.  t»dtm.   Quare  ncc  cft» 

RAT.ovB.Nonpotcftcadcnicondidiofiuefiir-  quod  quis  obiiciar  ,  condidtioncm  hanc  furti- 

tiualiucaliacflc  ccrti  nmu-  &inccrti,  fui  t  enim  uam  eflc  ftriifli  iuris  ,  cum  id  quod  intcrcftw 

Jw qiialitates  &  dcnomininoncsnon  modo  con-  petatur  hoc  calu  ,  non  tnnquam  acccftio,  vt  itt 

tratijcjfcdctiam  contradii^loriae.  At  iui  cumlcruus  iudicii?  bonx  fidci  i  ncc  tanquam  quod  pcr  fo 

condicitur  cx  caufa  furtiua.condidlio  furtiua  ccr-  fohim  &  fcparatim  dcbcatur ,  vt  in  aclione  cx 

ti  cft.quiafctuiis  ccrtus  c(ll.tmttm  y.fupr.Dert-  ftipulatu  interdum  encnit /rg.  ^wexi/i  8i.  Ug.  (im 

bm  crtdtt.  C\xm  vcro  pctitur  id  quoJ  intcrcft  a-  nipulAtui  ct/iftfim.  dutma  itrti*  ,  pMragrjpb.  vltim.  & 

gcntis  ,  put.i  li  fcruus  ille  firhcrcsinftitutus  ,  &  /.  ftqutnt.  i/fr.  Dtvabor.  obligAtiomit.  fc  !  tiinquam 

dominus  pcriculum  lubcat  pcrdcndi  hcrcdita-  pari  q  -xdam  ipfius  rei  fiirtiux  ac  debitar  ,  ei- 

tis,quiaiam  non  ^ioflit  imperarc  fcruo  fuHre-  quc  cuhxrcns.vtcxco  appiiet  ,  quiid  adHones 

pto  vt  licrcditatem  adcat ,  condidio  inccrti  cft,  hirti  &  Icgis  Aquilij;  pcnndc  funt  Aricli  iuris ,  in 

qu;indoquidcmidquodintcrcft,fcmpcrinccrmm  quibus  tamcn  idem  obfetuari  oftci  dimus.  No- 

cA  leg.fUim  fupr.  de  prdfi.  fltpuUnen.  Ergo  ficon-  tandum  aut^-m  cft  ,  quod  in  hac  Icge  Paulos 

dicatuf  fciuus  cxciufa  futtiua,  dicendum  cft  in  fcnbit,  muUuin  rcfcrte,  an  feruus  cx  caufafiif' 

condi(5lioncm  non  poffc  vcmrc  id  quod  intcrcft  tiua  condicarur  viuus  ,  an  morcuus.    Nam  (i 

agcntij  ,  prxfcrdm  cunifurtiua  condi£l:olit  ftri-  viuus  ,  non  vcnit  omnimodo  in  adioncm  pre- 

Aiiuris,vt&  cxterr  condidlioncs  omncs,  qua-  tium  hcredicitis  ,  in  qua  frierat  il!c inftitutus^fed 

rum  nulla  eft  quz  numerctur  in     4Sun»m  in-  quanti  xftimabicur  pcriculutn  quod  fubibit  do- 

fiitut.  dt  tHim.  In  quo  aftionum  gcncrc  ccrtum  minu?  hcreditatis  pcrdcndx ,  C\  forr^  contingat 

eft.non  venirc  id  qund  mtcrcft  i  fcd  t.intiim  in  mori  (cruuui  ante  aditam  iulft  dominihcrcdjta- 

bonx  fi 'ci  ludiciis  in  q  ibus  coudcmnatio  fit  cx  tcm.   Nam  ncc   pluns   inccrclt  agentis  ,  ciim 

bon.)  &  xqun  S  In  bont  fidtt  eodem  titul.  l.  txtm-  quandiu  fcruusviuii,  ficri  polfit  vtreftituatur,& 

ftni.f.vliim  iffr.Dt  dBton.empt.ltg  fitn  vtndittont  adcat  hcrciiuatcm  :  quo  cafi  n.-hil  potcritvide- 

60.^ pAjf  tnfi.  De  tuiQion.    Dec.  Id  quod  intcrcft  ri  intcicllc  adoris  racione  hcreditatis  ,  qur  a- 

xftimaiurcx  co  quod  aifbori  abcft  ,  aut  quod  is  mida  non  cric,  nam  nec  locupletior  (z6tus  in- 

luctiiifoiait  Ug.  fi  commiffj  it.  irfi.rat.rtm  habtr.  tclligitut  dominus  ob  hoc  fo!um  qu6d  fcruus 

idcoque  in  ipla  rei  perlcciitione  continenir  f.  cius  inftitutus  fit  ,  ciim  mulcis  dc  caufis  acci- 

rti  ptrftqutni*  Inilttut.  dt  Mon.  i  in  bonorariii  tri-  derc  poflic ,  nc  iufTu  domini  adcat  Itg.  frtltd  rt' 

gtfimd  tjutnt*  tnfi.  Dt  ebltgation.  &  *£lun.  .A rqui  con  rum  fexagtftm.  ttrt.  pnragrtph.  taiem  cnufd  tfi  infr.  ti 

didio  furtiua  rcm  pcilequinir  ,  &  cft  fui  n.itu-  Ug  fAlctd.  Itiquc  penculum  duncaxat  hoc  cifi» 

ra  tci  pcrfccutoria  ltg.fi  pro  futt  ftpttm  pardgrjph.  xftimandum  cft  ,  quod  do^;  inus  fubit  hcredica- 

frim.infr.  bo(  titiilo.    Nec  minut plcnam  ttuam  tis  pcrdcndx,vt  Paulusloquitur,non  auterahe- 

mctam  rci  pcrfccucioncm  contmcc  ,  n©n  tantura  reditatis  pcrditx,  vt  nulc  Accurfius  intcrprcta- 

quod  ad  ftuAuHm  i(ftiiucioiicm  ,  fcd  cciam  tut ,  quah  Paulus  hic  tempus  fumpfcrit  protcm* 

quod  ad  xltimacioncm  quanti  plurirai  rcs  fuic,  pore.  At  cum  mortuus  homo  condicitur ,  qai 

Ug.  inrt  fuTtiH*  oitsuM.parsgr4pb.prtm.&vUtm.infr.  nequc  rcftitji  ainplius  domino  ,  neque  hercdi- 

Non  autcni  contincrct  plcram  rci  petfccutio-  tatem  adirc  potcft  ,  picti.im  hercdicatis  omni> 

ccm  ,  niu  in  eam  vcnirct  ctiam  id  omnc  ,quod  modo  ven:te  debct  in  xftimationcm  ,  quia  ccr- 

agcntis  intcrefrct ,  lanquam  hxc  etiamcaufa  ip-  tum  cft  tanti  agentisinteicflc  Ug  indc  }itratiui  fs^ 

fi  corpoti  cohxrcat  ,  vt  Paulus  loqiutur  in  Ug.  ragrdph  tdtm  lulta/.tu  ,  ad  Ug.  Aquil.  pdtdgrapb.  il- 

preindt     pdrd^rrdpb.prim.iun^.Ug.ftqktnt.  inpTincp.  lud  Infitlut.  eod.  dtit,  Ug.fi  quis  vxort  51.  pdrdgrdfb. 

^  /rj.  ftqutn.  pdTdgTdph.  luUdriui  fuprd  dd  Ug.  Aqttil.  ptnuUtm.  Dtfitri.  Vcnit  aurcm  eo  cafa  pictiumhe- 

Tanti  cnim  fcruus  fubrcptus  iii  ifc  inttllfgttur,  rcdicatis  fimul  cum  prcrio  fcrui  mortui  »  quo<l 

Juiantum  lucri  affcvtc  Domino  hio  potuillcc  ,li  nccelTjrio  pr.-uftandum  eft  ,  ciim  coipus  ipfuni 

ubrcptus  non  fuiflct ,  quia  hctcditatem  adcun-  prxftari  i\ut\  poCCn  dia.leg.  fi  pro  fnre  7.  fMTdgrdph, 

do  iuna  Domini  hcrcdcm  eum  fi^cida.  Idque  condi^to  &  dtH.Ug.  in  rt  funiud  S.fKfr.  hoc  tttii!, 

adco  TCtum  eft  ,  vt  quaniuis  in  adiionc  furri,  Quamquam  ipfum  etiam  corpus  morcuum  con- 

non  id  quod  intctcft ,  dupletur  ,vcl  quadruplc-  dici  potcft  ,  quali  adhuc  viuum  proptcr  morafn 

lur,  fcd  tp.ntummodo  vcrum  rei  prcttum  Ug  vt  qnam  fjrin  refurtiua  rcftinicnda  tcmpcr  faccte 

furti  Mlltont  quinqiidgtfim,  infr.  De  fnrt.   Ncc  de-  intclligitur  i/i^f //g.  inr? /i<mtfii     /*f.  r/fi«i.  fcflf  fi- 

lur  atftio  f  rti  ad  rc  n  ,  fed  ad  poenam ,  vt  dixi-  tul.  vt  dixi  ad  Ug  prim.fupr.tx Ug.fi ftritum  91.  fdrd-' 

mus  cx  Ug.  fi ptgnore  qutnqudgtfim.  qtidrt.  pdrdgrdph.  grtph  vUtm.  Dt  vtrbor.  obhgation,  Ug.ptmUim.fupr.  d*  ■ 

iiim  furtt  todun  iitul.  taincn  ctiam  fuiti  iudicio  a-  condtS.oh  tduf  In  coquc  errat  Bartol.  adhanc  lc- 

€loi  hcreditatem  confcquatur ,  fi  modo  inortuus  gem  &  ad  dtH.leg.  in  rtfurttud,  diftingucns  obliga-] 

fit  lciuus  antcquam  iuffu  Domini  adictit //g.  yf  tionemrci  daiidx  ab  obligacionc  tei  rcftituendcj 

quit  vxori  qHtiu]uagt(im.  ftcund.  pdrdgrdpb.  ptnuUtm.  qiiafi  in  hactantiim  non  illa  peti  poftjt  xflimatio, 

todtm  iitul.    itaque  prxftatut  hoc  cafu  id  quod  quafi  veto  condi^bo  furtiua  comperar  ad  rcm 

tntereft  ,  iurc  &  vi  ipfius  aftionis  ,  ncc  tan-  rcftitucndam,nonetiamaddandam.   Qupd  vri- 

quara  quid  diucrfum  a  feruo  ,  fcd  tanq^uam  qucfalfumeft  ,  quia  in  condidlione  furciua,  vc 

caufa  cohxrcDS  corpori  &  xftimationi  lctui.  6c  in  aiia  quahbct  at^or ,  qaaniuis  dominus  tn- 

Ncc  proindc  mutatur  qualitas  &  dcnominatio  tcndit  aduetfatiitm  dare  fibi  oportere  ptfr^^r^^ft.' 

adionis.  Semper  cnim  cft  condidio  ccrti ,  quia  fic  itdqut  Infiitut.  de  ddinik.yeiutn  tamcn  eft,  euni 

ieiuus  i|i(e  condicitur  .  nec  fit  incetci  ob  id  quod  qui  ci>ndi<^ionefuftiua  conuenitur,non  dare  rem 

ftiam  id  quod  intcxeft  pixftctur.  Dcniquc  fcc-  iedccfticuetc ^  quia  dominiumquod  noa  haber» 

tranf- 
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in alium non poteft» prrfatim vcr& cu m  minium  rran$ferreiLyli4MMW7)>i.llMhMl^AMrV 
HBni,6c4iicc  mhilAliiid&qiitodo-  ImmitMig/ukiubm, 

4.  VcMAHTt  lfl»D4Md  SsbiBiin. 

Sireriiust.vcl  filias&inilias  flimitp  commiierit^coiidiceiulam  efl  domino 
jd«quod  adbum  peraenanL  laieiiduiimaateminozs  feruum  dominui 
«kderepoteft. 


lic  y  noxx  (eruum  dedeie  dominus  poffic .  fi 
'Ai  LSifcrHm  •  lion  indanniucem  ^pleniffimaro  aAori  pnefttrs 

dominusmalit ,  vrin  Ug.  quotits  19.  irfrk  de(orttrdb. 

R AT.  BVB.  Nunquam  alius  con  dtdione  fur—  tmpttr.  Ug.fcrumqum  jo.    *H:»«»mft«T.  leg.fi  jHrt' 

tiiu  tcsenir  >  quim  6ar  ipfc.vat  heres  eiiu,  tt  fed-  ik finim  48.  df  U^.  t.  ne  grauiore  damno  lecai» 

ptaOk  eftinl.  ^tim.ftqunt.  Atqui  dcminus  fu-  dclinqucndo  aHiciatd^miiuim  ^quam  auanii(ei- 

ris  neqiie  6tt  ipiecft  .  neque  fuiis  lictcs,  nifi  co  um  ipfecft.  Qiuctatio  (ola  fuit  inc^ucendaium  a-J 

icnfu  quo  vcceres  hetedcm  diccbant  pro  domi-  Aionnm  noiaiiam  pMTdgrsfh  fnnaait  mum  ra(i»« 

■0  S.vUimjnfiuMtM  btrtd.  qu*!u4t.&  difirat.ETgo  nt  Infiixut.  t$dm.  Alia  igitur  cauficft  iiliifamilias, 

quod  Cetana»  fiikciptnc  >  condict .  domano  non  po-  qui  nirtum  fecit » quomam  ci  ipfi  condici  ^otcft, 

ccii  non  etiam  patti ,  vc  fcripram  eft  in  kg.  fr9xtm.  ftf, 

D  B  «.  Com  ieiuo  nulU  aAio  eile'  poteft  bg.  In  quo  Acciirfius,6artoIus&  alij  tnteipreces  pzt- 

am  ftru0 107.  dt  np/tr  ntrir ,  quixcum  iurc  ciui-  fim  dccipiuntur  ,  cxiftimantps  ea  dcm  hac  }  arte 

lipio  nuUo  habeatut  Ug.  ^puiMiuut^^r^^  m-  rationem  eife  filiifamilias  &  lciui ,  uemque  jatris 

r/,  lcgitimam  perfonam  ftandi  in  iudicio  ha:  &  domini(ciIicec,qnia  yidcnt  primis  vetbis hi»« 

berc  non  poteft  Uir.  ftruidtcimmjugrtdilt  obltgMtioni-  hislcgis  proponi  quafftionem  .'c  frruo  vcl  filiofa- 

1«  &  M&ioi^m  Ni^ ccflitxs  crgo  luru  facit,  vt  is  cui  milias  promiftuc ,  nec  animaduertunt  ex  conmn- 

Ibctimi  6«3lnmei^non  alij  poffit  condicere  quam  (Shone  huius  lcgis  cum  feq-  alicer  tamen  rcipotl* 

^mhlO»  Cuincc  vlla  ineo  fitiniui  ia  .  cum  cxde-  dcriin  fcruo  hac  inlcgc,  nli:rr  vcco  in  filiohmi-, 

Utele^i  qnolibcc  tcneatur  hadlenus  ,  vt  vel  hasin  //(f  .  vbidiccmus.  CjMaiuquam  illud  etiai^ 

^^amnatn  deddatvel  fetuttm  noxcdedac/rf.priNM  probabilc  eft » verba  illa  ituius  legis  vdfibmfnidm 

4^  pMfi.  fupri  it  nixnl.  tHion.  Eigo  ita  rcs  tcmpc-  li4s  itrepfifieex  glofta  impcriti  alicuius  intcrprc- 

landa  cft ,  vt  quod  ad  dommum  pcruenit  ,  con-  tis,vc  docttimusin  Erriir.x.DiML'jt.itmnfr4gm^ 

did  ei  polfo.  Pco  ceiidiio  veci  qaod  non  pisr-  &i»tfm.$dtad.7^,  ^ 

*  •        •  •. 
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xrnrtluacauCa  filio&miUascondicipoteft.  nunc|uamemmeacondi^io^ 
nealius^qiiibi  qui  ^cit,tenetut^attt  heres  eius. 

fim\[\\^  l  ntm  chtium  ^.fupTAdtfidt.  htm.  ex  ottitiU 

.     -  •  buscaufislluc ex  contradlihus  iiuecxdcliftiscon* 

■4p  ^.■^* 5*  aenire  fc  condemnari  poceft  i^.  fUiuifdmiltm 39. dd 

eWfatwrtbus  &acli9nibM  l.tnm txcontra^libus  ^j.  /iu 

Rat.dvb.  Solcceadcmcllecauiapatris&do-  frademdic.  Inquo  diftert  aicruo  ,  qui  neque  c»' 

niini ,  ficut  filiifiunifia^  8c  kva  ,  pneieftim  vet6  put  nequeftatum  habet  quandiu  (eruus  manec bgi 

^^\uutex£li&o  (AxifxmiliiSt^/clfetui  ,  adpa-  ^.§.vltim.&Ug.4,.fupradt caf.mirt.  Idcoqiienccage- 

trcm  aut  dominUmpci acnetunt ,  &  peculium  au-  tc  nec  conueniri  potcft  i.  vix  ctrtie tx  (dufis  si  fupr^ 

xeiunt  ,  vt  faltcm  quatcnus  peculinm  locnple-  itm£e.Ltam  ftrHttoj.dtrtpiUimk.  Ergo  quatw>' 

|Blsfcdlumeft,teneantur:neccnimmagi$acqattltl"  uisciimfcraus  fijrtum  fLcit,condiccnduni  lir  do- 

•«lllocuplctarl  p.itrcm  cxdcliiao  filij  ,  qiiam  dt>-  'mtno  id  quod  ad  cum  penienit  ex  mcia  iuris 

^namcxfidio  &dcli(aofcrui  i.  j.  $.e</^rtiiMi»-  neceifitatc  ,  quia  ipfi  icmo  oondicrl  non  potefti 

fidt  pttuL  Atqoi  cum  fcruus  furrum  fecic ,  con-  il  nmen  filiusnmilias  idem  admiicrityOondiceiH 

Sicendumcftidominoidquodcxftirtoillopcr-  dumipficft  ,  noncaampani,qutaille  ipiee^" 

*uenit,vtfctiptumcft  inl<j.fr«xo».^/«i<.  £i^&  quifurtum feclt.nonpater.  Nunqoam  enint  jiae 

cum  filtinfiuniliaafiiicnrafecit* cctam  patri  condi-  coodiflione  fiitciua  tcnccar altea»  qnim  <iui  ipfi» 

'Ibipocefttqiiadadeum  pcrucnir  cx  furto  filij  :  at-  quifurtum  fccit,aut  hcres  cius : pater  autcm focw 

'ocwita  Accurfius&  BauolusadM.  l.pToxm.prt-  adhuc  viuentisncqueipfc  fur  eftncque  hcresfo* 

^Ll  fencianc  quafi  hac  parte  nuUa  fit  difierentia  rit,  ftica  h«l«tiotd!igi dcbet  &  coniungi  ad-; 

'l^iirrpwr»  *  jlomiiium ^  filinmfiimtliaa  &ief-  aerl<ktiu^  lcgi  prxccdcnti  ,  ad  indicandam  dif* 

'En  feenciam  ,  quaro  tollunt  incerpretcs  ,  intcr  pa- 

'^D  ec.  Filiasfiimi]ittojU$Cci|ikRiMBiiuu.4e  ocro  ac^BHninam  ,  •filiam&ifiilitt  ieruum^ 

'  ^imt hibeat  in ciuitaie»ooii mtajb.qairapatet-  ac ,  lajbMiiiin  h|c  d&c       wa/i  fmm 

^      Tom.lIL.       *  •  '  '  . 
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Vk&c.  NaiT!  cura  in  fiipcriorc  Ifge  propofita  crtet 
quzilio  filiofimilias  &  feruo  promiluie  [  fi  ramcn 
adiedlio  ilia  ftl  filtmfMnli/u  non  ell  inccrprcti  , 
vc  adfijperiorem  Jegem  monuimus]  niliil  ramen 
ibi  rerpondecur  de  filiofamilias  8c  ptrc/ed  taniiim 
de  fcruo  &  domino  :  hic  vcio  i  contrario  de  folo 
liliofamilias  &  pairc,'nihil  vcro  de  fenio  &do- 
mino.lllanamque  ratio  Piahnunqudm enim u  c^n- 
dtffunt  dlm  quim  qui  furtum  ftcit  ttnnur ,  tut  hrrts  t- 
iui.  Non  tantumprobatfiliofamihas  condidpof- 
{e,fed  etiam  &  hocmaxime,  patri  vcro  ipfi  condi- 
ci  non  pu(te,quia  cum  nfgatiua/itratio ,  conclu- 
(toquoque,  quz  er  cainfertur,ncga[iua  cilc  de- 
bct ,  iungc  /  quid fi  mintr  14.  ^.fi  ftruui  fufrk  de  mi- 
nor.  Ncc  obflac  quod  contra  fctiptum  putantin 
l.\ultdnmftnuU.infrkh9itit.  Noncnimibi  agiturde 
condidione  fiirtiaa  >  fcd  dc  adlione  rcrum  amota- 


rum,qux  nec  condiAio  ncc  fiirtiua  cft,  vrdiceinai 
ad  illmn  locum.  At  ncquc  dc  dirc<lb  aftionc  re- 
rumamotarumlex  iila  loquitut  ,  fcd  devtihcaa. 
tiim,vc  cnndat  tx  i  viud  quoqut  filtd  5.  i»fra  rerumt, 
iw#r(fr«w.Dcniquc  dc  adlioncdc  pcculio,  qiKe  con- 
tra  patrem,  &  dominum  perindc  datur,  non  it 
condiiitionefiirfiua  qnaRnullo  cafit  contra  patreta 
daripotcd  »in  fumma  quantum  hac  parrc  interfie 
inrcrfiliumfamili.i$  &  fcnium.-icerumqucinterpa- 
trcm  &dominum  vcl  cxco  maximc  apparer,qu6d 
cxdehdlo  ferui  dominus  rcnccur  fa  cem  noxali  a- 
dione.picervetocx  dclido  filiifamilias  nutloino-> 
do,ffd  cann\m  cx  conctadlu  dcpcculiu/.i.^./fjS/ni. 
fdmtliM  fupri  dtbkqni  effud.  vtl  dtuter.  Ni  (1  ha<5lcou> 
ne  ex  dclidlo  fiiiifamilias  vcl  firrui  pcculium  locu- 
plctctuf  if.j|.(A<«M/4.iunge  quxfcripfimiu  b^,^j9B- 

Uil4df.l. 


tf.  Vlpianvs  librojS.ad  Edidum, 


PRoindc,&  Ci  opc,&  confilio  alicuius  furtum  £i(5lum  ntjcondidlionc  nonte- 
ncbitur:Sc  nfurti  tcncatur. 


AdlProinde6. 

Rat.bVB.  Iscuiuiopc  &:confilio  ftirtumfa- 
ftumcft,lic« ab initio fur  non  fit,  facil^  tamcn 
poflca  fiircfre  incipic  ,  fcilicct  fi  tcrti  fijbrcptara 
vel  minimum  contreftct ,  cum  id faciat  inuitodo- 
inino,&  co  affedlu,  vt  furrum  commictarut :  opcin 
cnim  fcrre  is  dcmum  diciriir,qui  miniflcriura  at- 
que  adiutorium  ad  fubripicndas  rcs  pixbct.  Hoc 
ycth  (int  carum  conire<iationc  ficri  vix  potcft:* 
quodin  eo  qui  duntaxat  c  nfilium  dac  ,  id  cft, 
qui  pci(ii.id.t  Jc  mipcilic  atquc  inftruit  confiho 
aliquem  adturium  fncicndum  ,  diuctfiim  cft  Itg. 
infurtidSitnty  {eqq.iKna.ltg.qui  feruo  }6.§.p/f. 
itifdtfurt.  Obcamq  c  nimirum  caulam  furti  fem- 
pcr  icnetur  is  cuius  ope  &  confilio  furcum  fa- 
^lum  eft ,  vt  in  hac  lcgc  fcnptum  cft  &  fupra  di- 
dis  locis.Furti  inquauinec  manilcfti.  N.ii"n  mani- 
fcfti  tcntri  nunquampotcft/.  «^ifi»;mij4-»w/M  dt 
furt.  E-go  &  condi^tionc  fiittiua  tcncri  potcft, 
vt  fcripiu-.n  vidcturin  Itg-ftft  ^j.J.v/r.  tnfrk  de  verbo- 
rum  fignifiidtitmbuf.  Et  vcro  cum  grauior  fic  adbo 
furti,qii«pctnam  lcg!tim.im  pctu  ,  quaincondi- 
^bo  fufcnia  ,  qur  rcm  iptam  tantum  pcrfequi- 
tur  Itg  proxtm.  pdrdgrafho primt  infrk  Ug.fi pignore  ^4. 
pdrsgrdpbo  terttoufrk  dtfurt.  Abf  urdum  fanc  vidc- 
tui  condi<^ioncfuniua  non  poflc  cum  conucni- 
ri,quietiain  furri  adlioncccncarur.nimiium  li  reni 
ipfara  fuitiuam  poiCdcar,  quadc  caufaccum  vin- 
dicationc  conucniriponct. 

Dec.  Nunquam  aliui  fuftiua  condiAionc  tc- 
netur  ,  qium  quiiplc  fuctum  fccit .  aut  hercs  cius 
vt  in  fiipetiofc  lcgc  fciiptum  cft.  Nam  cum  fir- 
tiua  condi^onon  rufi  odio  fuiis  aducrfus  com- 


munes  iuris  rcgulas  comparata  fit ,  vt  diximiu  ad 
prmam  fuprk  txj.fit  ttdque  lnfiitat.  de  daioiubm* 
Conlcquenscft  ,  vt  nonadueifusaliumdari  dc- 
bcat ,  quam  conrta  f  rcm  ipfum ,  ade^  vt  nequ» 
contra  hercdcm  funsdari  dcbetet  ,  nifi  roeratn' 
rei  pcrfccutioncm  fui  natura  contineret /.pr»xiii». 
^xondiRuinfrk  Arquin  is  ciiius opc  &:  confilijfor- 
tum  fa<aum  eft,  lic<:tfurcia<fbonc  tencatur ,  perin- 
deacfifurtum  fccillct  ,  nifi  confilium  duntaxat 
non  etiamopcmprxbucrir,  ita  confticuco  iurc  pcc 
leg.  duodccim  tabularu.n  furtamcn  noncft  pdrs- 
grr^b.  tntejdum  Infiitut.  de  obligdtisHibu^,  qud  ex  deti- 
5*fl4/f««f«r,nifiprxtcrca  remfurciuam  conticda- 
vcmdi^.tfg  quiferuoi6.^.vltim.dtfurt.ETgo  ncc  coo- 
didione  ftirriua  tencii  potcft,  nifi  in  co  ip(bc»- 
fu,inquofurcircprobaretur  :     qucra  cafumpa- ' 
to  rcftnngi  dcbcrc  quod  fcriptum  cft  indtd.Lf^  t 
ff  (R){n£  fi  duofinc,  quorum  vnuj  opcm ,  alius  con- 
fihumprzbueric  ad  faciendum  furcum  po/Iein- 
terdum  alij  condici ,  alij  non  ppiTc  :  poftefdlicec 
condiciei  qui  eri.im  fiir  fucric.  Idqueeft  qaod  a/c  ' 
Ug.induobm  ii:.  f.pt/fuU.fuprkdtiureiur.  cum  qui  iu- 
tauic  furtum  fibi  fa<ftumeirc  ,  non  fhctm  etlam 
condidHonis  ciufam  nancifci  ,  quamms  fucu  a- 
(^ioncm  cx  eo  ipfo  iurciurando  finc  dubio  nan- 
cifcatur.  Scioab  inferptctibus  noftrisalias  afFct* 
rircfponfioncs  iddiS.  l.ftpt  vt  vidcrc  cft  apnd  Ac- 
curfium&  Barcolum:fcd  nobis  noftra  magispla-*  '- 
cct.  Quod  vcioidcm  A<:cnrfiusobiidt  ex  l.pttu-  ^ 
ii«m  4.  %.fi  epem  tnfrd  depeiul.  ad  rem  n  on  facit.  1  bi  e- 
nim  trafiarur  duntaxar  de  dedu<ftione  expeculio  • 
faciendacontra  dominum  ,  cu  us  fetuus  fiiri  o»| 
pcm  tuht  ,  nonautem  de  condiiiionc  fiirtiiuad*^ 
ucrfus  dominum  fcmi  >  qui  bpcm  tuht ,  conce-^ 
denda. 


7.I0EM  hbro^s.adSabinom.  i 

I  pro  raredamnum  dccifum.fitxodi^lioncm  non  impcdiri  ccrtiflimum  cft. 

Dccifione 
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DB  COND.  FVRTIVA  LIR  Xm  TITM. 

Decifione  eoim  fuiti  quidem  adlio^odn  atftem  c6Yidi(flio  tollitu^  * ' 

'  hxa<^ionespr«iKnt.  Atqui  lcx  duodecimtabuU- 

'  Ad  l'Siprofitrey>             '  •'  tmifisdttfMfefiitfEHonem  f>cnutttni  in  duplam 

induxitpfo'ft/rr6  nccmanifcfto,  ciiiDscxcm- 

Rat.dvb*  In  condu^oue  fiiiuua  Tcnifom-  plum  podeu  prztor  adionem  fiiai  manifefti  iq 

ne  id  quod  inceccft  agentis ,  ita  n  noii  tamtln  e-  quadrupldin  eomparttttT  f.  i. ttt^HHrit  ftrftt.  & 

«ergcns  damni raiio  habcatur,  fcd  ctiamfi  lucfi  wnp.*(hc>u   Ac  rfc  condicflionc  ftntiua  nihil  in  le- 

ce(Iantist)>vbi  diximus fup.b9c  iu.  Ergo  li  damnum  ocduodccim  tabulatym cxprefrura  eft  ,  quam  po«. 

pro  fu  e  decifiim  fic ,  id  eft ,  fi  indemnitasa^lSatifit  ftea  indatiiSiMija  libriipriMlcmia  pcr  interpttta.' 

ptzftica  ,  non  minus  condi&o  &niua  collttur,  rioncmad  Irgenf  dobdccim  tabubrum  odio  fci* 

-    qu^m  adliofuni,  im6,cato  magis,  qa6dfttni.aftio  liccc  furum ,  vteoram  aiidaciam  magis  ac  magia. 

pcenanipctic  Irgitimam  ,  condidbio Tcrb  fiiitiu  c<ictcitttt:^Jk'tUt[at\tiftmit.it)UM».  E^govetum 

flemipfam  per(cquitur/.fr0A-.friy^.  vt  proindeim-t  eftqnodinbac  lege  Vipinnu!  fliibir  ,  hpiolius 

ptcbus  vidcatur  adlor , qai  bisciurdcm  damniae*  damnum deciitira lit  ,  lcqc  Juodccim  tnhulartim 

Uimationcm  con/equi  velic  ifi qum  dol»  51.1«  fni  in-  ica  pcrmitteate ,  Airci  quidcm  adtioncm ,  qux  cx 

pHtrtiudtfJ.bons fidis fjJtr^m  uem,  Qupd  non  eadcm       cft,  toNi  nHbiiifet  condidionero TC* 

magssodioAirispcnnittcndntii  cfl  .  quaminalia  ro  ftirtitiam  non  impcoiri  ,  q  lippe  quam  ccrtum 

quaiibct  cau  a    ,:Iiuquin  diccndum  circi  requi-  ct(  dari  ad  rem  ipfam  furtiuam,qiix  infurtia&io^] 

demper  condidionLin  furtiuain  tolli  vindioatk»*  twmpanaleTAnanqiiainvenitlfUMr  ^S.iwpi»- 

aelHjVc!  cnntra  qroti  tamcn  faHum  cft  /.  fipi^ori  ctp.  ir,f'k  dtfitrt.  q  1  nniis  criam  in  furti  adioncm 

|4*^.Mm  futttir.ftA  dtfurt.  DEc.futtidccilio,ideftt  damni&  eius  quod  lutcrcft  racio  habcatur  Liafitr- 

amuentio  pcrquam  seftimarar  damnnm  qvod  4  n  ^o.ittftmif.  Lfitjnmvxiri  f.ftmt.t9dtmiiai, 

fciedatuin cll ,  pioficifciturcxlcgcduodrcim  ra-  Ncctft  conrrarium  qitod  idcm  Vlpianus  dixit  in 

bnbuum  veibis  iliis  DufUtntdsmnumduidita.  Idcb-  k^^dut  n.j|. IdtmliitiMm fufr.  dtiitmurxnm  qai  ia« 

qnedidiur  legitima  conuentio  i  kgimid  6.&lfili^  lauir  lc  fiirtum  noh  ledfle ,  de  toto  tittafle  videii,' 

hij.i.i.  Vbi  d:\i  uv.ilfi rnm  17.  ^.picld  qmtuxptm  & idc6 non magis condiditia  ,  quim  furti  aftio- 

fufridtfdU.  Cuiusconuencionis  eapotcftasell  vt  nctcncri  Namcumfurtiuacondi£tio,petiadcac 
follac.  ipfo  iare  aAtonem  cx  eadem  lege  coritpd-  '^-jp^a  fii^ia^o,  ex  farto  nafcaipr ,  &  iuuBtamhim 

CCntem  ,  &:  qtitdcni  i|  (o  iurc  l.prfi  d(nfto':tm  \y&  provcritate  habeatur  ,  lieri certc ncquit ,  vt  qul 

Cid dt f^Tt.itil.lfittht  '^.  i.vbi  duoexcmplapropo-  hinuitfefurtumnonfcci(Ie»iiad'(iberetiir  ^cbii*, 

nuntiu  dcpadofui:ti&  miuriarum.  Ncccntm**  di^onc  iifttioa  »  pcrinde  atique  i  fiirti  aAio* 

faa  de  caufa  huiufmodi  pai^  comparaia  funt,  ne  ,  n  distmut.  At  ex  fiirti  deciflone  confcd 

qvinm  ne  .Tl  nqtn  niilla  f  pcrcirct  ratio  eaitand*  fio  non  ncgatio  flitti  inducitur.  Condidlioncm 

adliunis  fuiu  autiniuriarum,  atquc  itatedanda-  igimt  fiutiuam  nilulominus  maiieie  £itendum 
lum  litium  8c  dircotdtamm  »  qutinm  niaseham 

a 

1  f  Furti  adio  pcenam  petit  legitilmam ,  condi^o  rem  ip(am.  ea  res  £icit; 
vt  ncquefiirti  a^io  per  condidfbnem ,  neque  condidioper  fimi  aftionem 
confiimatur.is  itaquc,cui  furtum  fadam  eft  ■ ,  habet  adionem  fimi)  dpcondi^ 
aioncm,&  vtndicationemdiabet  U  ^4  exhibendum  aAionem. 

norariam ,  quam  pr.Ttorcs  in  quadrup^um  tntro* 

Ad  ^.hfnrti,  daxetant  ^.txrudltfiiiti,  lnfiitut.de  dUun.  &  f.t.dt 

firftt.&ttnif.40Mt.  Remvcroipfamquxfubieptt 

Rat.  dvb.   Tnfurti  acbionc etiamratiod.im-  cft,  furtiadtionnnquampcrfcquitur  l.qHtVMi^t. 

ni  habctur , adcoque  lucn  cellantis  ,  vtproxim^  wfrmt^MfrkdtfHrt,  £ cootrario  autcm  condiciio 

'dixinwsex  Ug.fi qMMVx»ri^i.par*grt^.fUdt,wff3t  fartiaafninamraeftmer^iefpeifecutoria,  oecni- 

'  •  it  fitrt.  Quamuis  id  quod  intcrcH  ncquc  duplc-  d  rcm  ipfam  cx  (e  petfcquitur ,  &  id  quod  intere^ 

.  ifCucnequc  qn.idruplctur,  fcdvetuiii  duntaxac  rci  unquam  quidtel  furtiuxcohxrens,  vc  diximut 

." .  Brecfum/fg.  tnfnrtt^o.  in pruicip.udtm.  Ergo  fnrti  adL i.fuprk ex Itg.prei-.dt ii.fupti ad teg.  AqtlU,  Poo* 

••«'^  a^o  non  tanmm  poenam  pctit  lcgiiimam  ,  fcd  nam  vcro  niiHoniodo,  t.inqiiam  qiiac  ncc  pcrna- 

•*^'ciiain  rei  pctfecutioncm  continet  $  iicuc  &  con-  lis,Qecfamofa  a<^o  fic,  vc  manifcilc  ptobatur  ex 

^l^diAio  futtiua,  6c  confcquenierdtocndum  eft  vna  hoc  \,& fiqMuiB,laffiit  )5.  tir^idi  •U^^ritniftaii  & 

4..a^ionepropoficatollialteram  .- nc  alioqui  .idor  gciioiuim.  Confequensigitureft,vtncqucfuRia- 

"    bis  i  icin  confcquatur  ,  quod  nc  quidem  con-  diopcrcondi(ftioncmconfamaciir,tieccondi£lto 

tta  tuccm  quantocunque  Hagcct  odio  tccipien-  pcr  tiuti  adtionem,  cifiim  nihil  commuoc  habeat 

'*%'dnm  efic  docuimot  proximd  a4  iniiiam  oniiis  jpotnacumrd  perfccutione  Itg.fiff/mtf^.fsr^. 

lcgis.  gftpb.  (um  funi  tnfrk  dt  furt.  poena ,  inquam ,  ieg*-' 

.j|      Dec.  Futti  adlio  liuc  manifcfli  iluc  ncc  mani-  1«  ,  vt  Accuifius  loquitur,  aut  honoraiia.  Nam 

lcili  meri  pcmaliseft  :  quia  nihil  ni(i  poenampcr-  ft  Itt  conueationalia,fiue  iuifu  prxtoris ,  aut  In- 

'  fcquitunaftio  quidcmfurci  ncc  manifcrlH  pcenam  dicis  interpofita  conncntio  fit  ,  fiuc  nuda  vo* 

legitimam  qaam  lex  duodccim  tabularum  in  du-  luntate  contrahcntium  ,  non  tam  pro  pcena  ha*' 
plumiiiflixic»fiiRtvcc6neciuiiifeftip<snamho-'.  betac  t  qoim  pco  ici  pcifccntiunc  ,taiiqi»ii| 

^           Tom.ia                         ^  .          ■                    QS.  i 
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inKrpolita  invicein  &  taxationem  ciiu  quod  in- 
teteft  vt  in  diS.  l.  tltmMpaoT.fiif.  I  deoquc  fi  is  qui 
tamrem  habcteiufruocii  pcenam  adhucpetat.dolt 
ma  i  jid^i(>ncrcpcllen(lusell{.4^<i  O^m  A-f 
tit7Mfr.iedtl$mMitmtpt.tx h;cautem  diffcrentia 
quie  in  hac  lcge  ponitur  iotcr  aAioneni  furti  8c 
conJtd^iunem  turtiiiam  ,illa  ctiamnarcicuti  quod 
quamais  hcicdrs  furts  a<5tioncfurti  conucniri  non 
poflint  >  icd^  tamca  conucniuntur  condidlK  ne 
fiirtiua  i^rcjc  uifr.  &l,unfr.dtprmdt.dtlUi.<\\iiirei 
pcrfccutio  eAtia  poenam  cft ,  inquit  idmtS*  1 1.  CJt 
fttt. 

a  IfitdtfUtculfurtiim  fdSumtft.K  AT.nvM.Vin- 
dicatio  &  conilidlio  non  poflunt  in  candcm  per- 
(bnam  procadcm  re  &  regulis  iuri^  cocurrcre.  Vin- 
dicisciiim  dicitrc  dommum  .quijutem  condicic 
£iterat  dominum  cflc  aducifanum  :crgo  is  cuifur- 
tum  fadumcft ,  hc^t  habcatadtioncmfurticontra 
futem,  condidhonem  tamen  &  vin  Hicatio  cm  hi- 
berc  non  porcft :  nunquamcnimaudicnduscftqui 
tlJcgat  contrana , multo  minuscontradiClurij  ct- 
iamconrrafutc.rii.i.C.i»/iiff-  Dic.  Spccialeeftin 
fiire, acrmgularieiusodioinduftum,  vtnon  tan- 
tum  vindicationc .  fcdcttam  condidlioncfurtiua 
conucniri  poftit  ^.fu  tuqut Inftu.  dtdd.&l.  vU  fufrk 
ffufrua.(futm.C4U.  Scd  aliccr  vmdicatjonc  ,  aUtcr 
condidhune.    Nam  vindicaciunc  tu>n  ahtcr  tcnc- 


tur  quam  nremfurtiuarafolltdcacadco  vtH  dolo 
ffccrit,  quo  minus  polTidcat  |  rius  agendumAc 
contra  cum  adcxhibcndum  ,  vt  rcs  ab  co  cxhibiu 
vindicari  demum  |>oirit  l.i.iiif.dtpnujt.dtli£I.  At  con- 
didiione  furtiua  trnctur  om  imodo,  ctiamfi  rcm 
furtiuam  ncqnc  poflidcat  nequc  exhibcat  d$S.l.u 
Cr  ^frtt.itifi:  Vcrumtamcn  cft,liadbot  alccrucraa-. 
(^ione  /lue  condi(!ikione  ,  (lue  vindicatioue  rcm 
fuam  rccupcraiicrit  >  altcram  adioneiTtWolh ,  quia 
ciim  vtraquc  dciut  ad  rci  recupcritioncm ,  vcuii- 
potm cft iii  d.U ftpignertS.ciimfuTti , non  poceft  ea- 
dcmrcs  bis  rccupctari.  Eligcic  igituraclordeber, 
an  vindicationc  ogerc  malir,an  condidliunci.l.«». 
(i/7<  &  l.flt.Cfd.dt  iitxdlMl.  i  .vUim.infitt.dtdS.  tftd  tx 
dtb.  ndfittnt.  cx  quibus  probarur  adioncs  iib^  ele- 
diu^  &  alternariuc  non  cumulatiu^  compecerr, 
quomodo  &  adlio  furii  <  oinpctic  cum  aifhoae 
mandati  in  fpccic  /.  i .  C.  dtfnrt.  v Ji  iis  cnim  adlioni- 
b  .is  co n t ra  lu re  m  agci  e  pc rn i  Hu m  cft ,  V ( i n  omni- 
bus  condemnctur,  tird  vt  arbitrium  eligendi  ccHn- 
quatur,vc  in l.tim filim  -jf^.S  vtrik  dcltg.i.  l. ^td ia 
btrtdt<).SjHgtTtdttTtbut.d{l  Qno  i  aurcm  percincc 
ada(flioncm  ad  cxhibendam,  cercuin  cft  eamquo* 

3ue  compeccre  contra  Ittrcin  ,  liuc  podideat  (ius 
olomalodcncrupofTi  lete :  iccmquc  contta  he— 
tcdcmfiiris  ,(cd  t.inquam  prxparaio  iam  vindica* 
cionisnon  conUii^ionis,fcrip(i  lauus  idLi.fufr. 


X  ^  Condidio  rei  furtiiKC ,  quia  rei  habet  pcrfecutionem ,  heredem  quo- 
quc furis  obligat:ncc  tantum, fi  viuat fcruus  furtiuus :  fcd ctiam ,  Ci  dcccflentS 
kd&dapudHjris  htredcm  diemfuum  obiitfcruus  furtiuus,  vcl  non  apud  i- 
pfum, poll  luortem  tamcn fi)ris : diccndum  cft ,  condidioncm  aduerfus  hcrc- 
dem  durarc.  Qux  in hcrede  ^ diximus ,  cadem  ctunt  &  ia  cxteris  fuccclFo- 
ribus. 

pTobatct  non  quod  prins  pro  Caiacioconrra  VI- 
pianum  vcrius  qMam  conrra  nos,  tam  pcrtinacitcr 
dc^ndcrattcondidtioncm  ftirriuam,quia(itcxde- 
lido,  non  portc  dari  in  (blidum  contra  hcrcJcra, 
fcdinucrfa  iam  fcntcniia ,  plancque  perucrfa  iu— 
rifpriidentia ,  condidlioncm  furtiuam  quam  faterl 
vcl  inuitus  cogitur,dari  tn  folidum  cotra  hcrcdem, 
non  nafci  cx  dclidlo  ,  fcdcx  (iu,  inquit ,  fu«  aafk 
figiira,  quali  fieri  nequcac  vc  nafcatur  ex  deiido 
&  detiir  iiihilominus  in  folidum  contra  hcrcdem. 
In  quonon  tantiim  nos  habci  aducrfarios ,  &  om- 
ncsquotquotvnquam  ptudcntcsaut  prudcntum 
intcrpretcs  dc  condi(flionc  fiuriuafcnpfcrunt ,  (i 
vnum  Accur(ium  cxcipiasadhuncl  fcd  ipfumec- 
iam  Do<aotcin  fuii  Cuiacium ,  qui  maluit  aduetfus 
cxpreftam  Vlpiani  fcntcntiaminhoc^  crm/.  j.iA-^ 
nrgarc  condidioncm  furriuam  dari  in  fol  dura 
contra  hcrcdcm  quam  in  ram  -b(itrdum  crrorcm 
inadere  ,  vt  diccrct  condiiflionem  furtiuam  non 
nafcicx  dcIi<3o,  contra  qnamipcrtidimcfcriotura 
eft  m  /  fidmbo  i o.  §  qtiotttsinfr.  it  comptnfdt.  l  fimulitr 
•ji.^.hdi  dQia  tnfr  rer.dmot.d.  l.fidtiou.  a.tdem  fulunm 
fupr  de  tUTfiur.l.ftdfid»mnum  d/tas  1.  ptculmm  ^.(lutdU' 
ttm  dtpttuLv  fr.& i fi  frrum  ^.fupr.  tit  vhi  dicitur  cx 
haccaufacondiiiionisfurtiucdarinoxalcm  acfbio- 
ncmindominum  ,  quxtamcn  non  daturnili  ciiHi 
tdio  cx  malcficio  nafcitur  /.  i.f  fimfiruus  fupr.  de  bk 
^ui dtitctr.vtlrf.& tot  tt  de  ntxdi «fl.Scd  dccidcdi  ra- 
iio  quam  adfert  Vlpian.inhoc  ^ ,  errores  iftosom- 
nes  aucpou  is  inrpt  as  cuidenrcr  profligat.  Aic  e- 
nira  Vlpi.intu  dare  condi(^ionem  fur.iuam  criam 

aducrfuc 


Rat.bvB.  So'us  fiir  condiftione  ftirciua  te- 
xtcvulfiduo  iyf.ldtmlultditmfupr.dtutrtmr.  Atoui 
heresfutis  fut  lamcn  non  cft  nifircm  ftirtiuara  de 
nuoconttcdct  inuitodomino  ,  ficanimofurandi: 
quo  cafu  pcribna  p<  (Teftbris  mutaca,  nafcicur  noua 
fuiti  ailio ,  itcmquc  condidio ,  pnorc  tamcn  ma 
ncntc iMttrdumfAT  ^G.in princ  ttifr  dtfart.  imb  vcrb 
fieti  non  poicft,vt  hctes  furisrcm  furtiu.tm  conirc- 
^kec ,  firqueco  noniinc  &  ptopria  pcifona  obligct, 
mut  a(ftioncfurri  aut  condidlioncfuttiua.cumrcs 
pcriitviuo  sdhi.cfiuc  Etcamcn  hoc  ctiam  cafu  a- 
pcrtc  fcribit  hic  luliarm?  t  ondidionc  furciua  tcnc- 
ti  hercdcm:noncrgotanqii.nmfurcm,fcd  tan<]uam 
hctedcm fu[ij,nciiuc  ca  pioprio ,  (cd  cx  alicnodc 
lidlo.  Ergo  ^>i>gnat  h*c  V  tpiani  fctirentia  tum  iu- 
ris  rationc  ,fcd^nulto  magis  cun  ca  propolitionc 
quam  habcnt  plcriquc  pro  ccitiftima  luiis  r^-gnla, 
adioncs  quxcxdcltctoprotici/c  .nriir,ctiamli  mt 
nicrcrci  pcrfccntorix,  nunmiam  tamcn  dan  con- 
trahctcdcm.  n  li  dc  co  qiutdpcrutnit.  Inc6(]uc 
conucnirccum  pocna  ibus  inixtis ,  diffcire  autcm 
imcnJ  prrnalibus-qua  iidcmnc^ant  dan  vllomo- 
<Io  dc  crc  contra  hcrcdcm ,  ncc  (1  lociipictior  cx 
dcfu'i£lifcclctcfjiSu$(ir  m  quo  probando  mirum 
eft  quanropcrc  (e  rorfcrit  non  ita  p  idcm  virqui- 
dam  ifagni  intcr  ftios  nominis  pcretuditus  (ani 
nrcinfubtr  $  ,  qui  cx  profcflo  contra  no$  fctiplit 
Benedidlocum  per  Audphralim  hbros  quatuor,  vc 
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adaeiras  hcredcrofiliis^quia,  tnquic,reilub«per-  cftunaicnir ,  ca  acftimario  ,fDquiunc ,  fimilis  forec 

lecadotneai , vc iiitelligtmtunjml  hacln re  fieri  imc  vendiciotii ,  in  quam  qua/I  vcn  tnonem  Cac cedere 

fingiilari ,  quod  canictfi  criam  Barcolus  &  alij  mal^  heres  (olerareaic  «Uhiks ,  quatn  in  delihoRi  Tm 

acdidcrunt,re«i  cx  iuris  commums  f^la,quc  fi  a-  procreans  adlionem  met^  ici  periecucoriam  trg.  /. 

iianden0nprAbarenir,vd«rlMe^nuncnloco  fid&fiy-  S.  i  fnfrkitrtAkt^imrmdSXfifr^ttmm 

coR6inaienir»Bdiooesocaoetciailesqa{ruinacu-  »fikrtnmMmHmmL\.iKft,fnmfm,  Qoalivet^ 

la  fontmerS  rei  perfecucoriac.lic^cnafcanturex  de-  iam  occifiis  homo  &:  mottuiis  podir  Tcndi ,  quod 

ttAo,dari  tamen  in fohdum  contra heiedcm.  Nun  ccttcndiculuin cit mccrc ,  ciim  inhomtnumcom- 

<nim  danror  quatenus  ex  deliAo  fttac nec  fub  illa  mercio  non  fi^iai  nec  n rcram  nataca  eil ,  i»  ipe 

pnecis^  formaliutc,  icd  quatenusrci  pcrrecurio-  qu  <\-m  l.ntitmftto%.l.(f  ftitrftnfum  Ki  trfr.dtt*»* 

nemfuinacuraconrinent.  in  quo  actionMm^encie  ttdb  tmft.l.fi btm  mtrttimo^.  wfr.dt  vtrbtrumtU^i^ 

Mhilhabekhefesquo(lcau£iriponir,curextiscoii-  M^kiajL4fifr.fmfttifi*rjug.  Quamuts  incerdam 

ucniri  non  dcbear,  cum  dcfiindi  perfonam  reprx-  srftimau  homincm  moituum  necenelu,  \tadoti 

ientec.  Prcbaiuique  hzc oollra  lentcntia  aoc  po>  liitis6at,vt in  ha.  tpla  adlionc lcgts  Aquiiix,deqaa 

dnfiacie ab  VlptanoMc  a]laca,es  plaribot aliit lO'  tndamus, <Se in  condt^kione  fiirriua  ufiirtiuas  ho^ 

dsadqoos  diun rcfpnndcrc  vuIt.iducrGri.  s ,  nihil  mopericrit/^rox  jKfr.fwfi/.  F t m  fpf qg igafliwii ( 

ni/i  aerem  Tcibcrat,  aliif.]ue  miilc  fe  inuoluit  eiro-  ^iv ^MrffUm fnfrk dtmMfi.litjMrJ.fiftnuim  91.  §.fit. 

ribor.  AcDrimikm  probatar  ex  $.  iwFerMr  tii0ii.  it  Afatmwmt^MrifMm  mfik.  Non  cnim  omnis  c- 

kg.AquU.  vbi  fcriptum  cft  adlr  nem  legis  Aquilix  ftimatiofacic  vcndiuoneiti,fedeiustantijm  rciqu^ 

aondari  contia  heredcm ,  idco  qu6d  utpanalis,  extat  & vendi adhucpotcA ,  vc  in  dUl.  LfiprtfttrSc 

in  ea fiaccAiniacio  (upra  ijuam  damnum  da-  abis  contra  nosaddudbs>(^uibuspofljsiun^ere  i.s- 

fitijftifdHi'  mrti^6.(»mft<ifkfrjkmmHi,  Nimtroroidagai 
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cetinlicrcdcm  ,  ic  inlulidum  ,  ii  vltra  damnum  aducrfarijfubdole  quanrurapoirnnt.vt  adioncn» 

nnnquam  lis  zdimaretur  ,necenimahrcris  locns  quoquclcgis  Aquilixcomnuniicancur  cx  coaira- 

intcliigi  potell,  quam  vc  eo  c.ifj  tr.>nficura  fiietit  a-  du  vel  quali  conccadttdc(bendcre  poriusquim  es 

Coo  in  lohdum  cnntra  hcrcd;m  ,  qu.intioqtiidcm  dcIi(fto,pcrinde  atquccondiiflioncm  furtiuam  :  ic4 

nmquoquc  cumptrnalis  clt  tfanhciuhilominus  variantesproaibitcioconca^um.vclquaiiconiia^ 

inheiedero  de  eo  quod  ad ipfom  peraenit  quam-  €tam  in  dehdhtm ,  &dbeliAam  in  contcadn  vel 

iiis  [>ccna!isfit/.rn</f  linAtim  x\  ^.luncncliotttm  fufrk  qiiaficonrraifhira.quod  nec  quidcm  eos  pudet  tl- 

ttdl^.AifHti.  Cut  vcto  ttaiilirctiii  foiidum  concra  dcm  adfirtnare  :  quam  ta«iCA|4i(«biiem  meta* 

lieiedem »^  Hsineanunquam fu.-rldammimseftj-  morphofim itdem  ipfi  necimmeritA  alibiTocanc. 

marctur,  nifi  qui.i  tflct  mcrc  rci  pcr(cc'.i:oria  ,  cx  Alia  cnim  ccntrahcndi  ciuia  cft ,  alia  dclmtjucndi 

parte  cam  adotis  quam  rci  i  £t  tamen  an  eo  mitius  inquit  V  IpiaoJn Lu%  ftdfuum  quoUbtt  if»fr,dt txtreit,  '. 

obfifcro  elletex  dfeUdlo  ?  An  vcrA  eriam  dieetenc  «SiM.  Rideamnte^  ifta  fle  oontemnamas  ,  noo  ' 

«dueriarij  fore  illam  co  caiu  ex  quaii  contra^flu  rcfutcmus,quamqnamnonpoirumuspnetermttCe- 

Attcexfiiafuzciuixhgura.vrillidecondi&ionc  re  nimis  abturdumeire,iii^uis  dicat  rranlimram 

liirriua  IbmniantlDviccurctgoin  (blidoih  contra  fuinc  acflioncm  icg.s  Aqutlix  contra  hcredemii 

liercdcm  cx  nMKCtrioneiaru  :  ncc  tamcn  cxalia  nunquam  vlrradamnumhsxiiimarctoc  tanqaani 

regula  ,  quam  ex  ea  qax  ponitur  hic  ab  Vlpiano,  luccedcnce  hoc  cafu  herede  in  quali  vcndtcionem 

quod  jdlioncsciuiles  quxfuntfuinatura  mcrcrei  ponus  quamin  deli^m  :jieccnim  d^aquafi  ven- 

perrccutorix  cx  pwce  Cam  adoris  quam  rci ,  dan-  diriovlhiellepolletante  ptzfltcamtc/liinaiioneni» 

dxli  it  in  (ohduincontra  hrrcdcm  ,  idc(l,ciiam(i  quam tan-cn  prirtari  omnimodoncccnc clTct  pro- 

aucnibti  auc  minusad  eumperucuctiC  In  quaium  pceidclidum.  (ibl  gaiccurc  go  hcicsiniaiidain 

ikomcco  eflec vtique  adio  legia  Aqailiac.fi  m  ea  lis  qaatenas  heee*  delinqaencis ,  non  qttatenw hena 

riinquam  vltradaronumarrtimarcrnr ,  ncc  fanc  ad  emptorivnam  qi.i  fcrunmoccidiJlct  .neccius  cfti- 

cextum  illum  refpondcii potcil  quicquid aducria-  mationem  adhuc  prjcUt  illcc,  dcbnquens  tantun» 

ri|j  cattiltencnr.  Nam  qood  aiunc  e^  vno    alceto  nnnqaam  ver^  enqxor  faiHcc ,  indperec  fiquidem 

loco  tam  obfcuro  &  C(  ntroucrfo  non  debcrc  fu-  cmprioab  hcrc  ^equ  primus&iblus  litisiflima- 

mi gcncralem  turts  tcgulam,  ndiculum  ccn^  eft:  tioncmprxftttiftct,nonadchm&o,quamuispcx-  ' 

qnidetrimeftiitdift.4.Mr«tMMV«4ar ,  quodcam  fhmdx^ftimarionisnecefltiacemetoelTdjfiiican- 

obfi:urum  vel  pcr  infcuiam  &  imprudcnriam  in-  ia  heredi  rcliqu  flct.  Ncquc  rurfum  poiret  ca  qua/i 

cecprecit  vidcri  aut  ficti  pvflit  i  Tolcrabilius  eft  vendirioimpediaeoauoqaecafii>quoIupradani« 

^ood  vulgares  tntcrpietet  iadace  iblent ,  quotiet  nom  lis  xftimarecnr  Nam Sc  c&m  in  tei  vindicario- 

t^cu  aiiquo  vcgenmr  ad  qoem  non  habenc  quid  ne  ador  in  inhnitum ,  &  fine  vlla  caxationc  iura- 

refp»iide.int  nonellcfadtndurafundameimim  fu-  uir  vt  in  l.ijui  nflttutrtA^  fupr.dtrtifimL  Ptxftira  It- 

pcc  textu  q  i  rccipiac  vaci.->s  incellcdlns.  Quam-  cis  arftmuiio  a  polIi.-lIbre  nolcnte  per  contuma« 

«mn  tie  id  quid<.m  adnetfariis  noftris  eftrigiom  cam  tem  refticuere,  nun  eo  minus  tacit  emptio- 

prxbcrcaliquod  portit  rqiiem  enimnlHim  mtcllc-  ncm  fic  vc  dicioncm  ,  adtoquc  trar.^fcrr  domi- 

ftiun  (iipr  ididia  iuftiniani  vciba  pollcnc  admiite-  nium  ici  xllimaix  in  polU-lloicm  ii  rcs  li;  pixfcns 

BT }  Nifi  forr^  lUam  quem ttdem  adoerfiui) fiibrilt»  ii9.lmim&pq  t»dem  in.  Nihil  etgofiMicadinda* 

tcr  fl  diisplacet  inucxcrunt ,  ex  ftimantcs  i£iio-  ctndum  in  .-jtltionelcgts  Aqmlix  CKmmentumhoc 

acm  quidcm  lcg s  Aqiuiix  tranficuram  hune  in  quati  vcoditionis^anvltradamntun  lis  xftimecur.  . 

kfecdetntnlblidam.fi  vltcadnnnitm nunqaamlia  an  nbn.  Itjqucptudeneec  &cianc  aduerfarij  qui 

seftioittrctitr  :  acn  mfT-.odnflionescxdcIitlomc-  hanc  fuam  iiucrprcurioncm  ita  concludcnr  f.tl' 

i^rct  pccfccutortxio  ioiidum  compeuntaduecfut  tmttAuoltii  vidmrd»»tc  txfltcMi»  fuggomr  /ttnme^ 

hetcdcm,vt  nos cnra  Vlpiano deieiidiintu»m  dco  Imr ,  nifi  qood  (eciflenc  pmdenrint  fi  mdioitffl  i 

ininusquudacliomcrcteiperiecotoriaciioceflet,  t^mentem  prccatifuilI(nt,mcIioremenimex- 

fedauodcocafuquoQiuiaittiii  T^CB«t«w*««Tm  nlicttioiiciii  fiaftca  expc<ihuu>  qnamuis  pciorcni 
TonLlH,                   >        •  Qi^4 
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ccnc  afTcrrenoti  potufrint. 

T  E  R  T  1  A  prob.nio  noftra  cft  ex  l.  Gdim  Stim 
infra  dt  stndtuUanfuUt  SjUMuno ,  vbi  tradlans  Pau- 
lui  dc  rororc  hcrcdc  inftitut»  a  fratrc,  qui  cum  laii- 
pucrrcret  qircftus  fuerat  occidi  (e  vcncno  a  lcruo 
rao,5cc)u^  nrglcfta  vltionc  dcccflcrat  Quqar,an/i 
C'  titcrit  aliquis  qui bor.a  dcftindi  nunc.aict  filco, 
nionc  fororis  extinaum  fit  crimcn  ?Et  rcfpondct 
cau^am  dc  qua  quacritur,  cum  lit  pecuniaria.mortc 
ingratarhcrcdiscxiindtatnnon  vidcfi.Scnfuscnim 
cit  ,  a<aioncm  quam  Scnatufconfultum  .Vyllania- 
num  .nduxiccontra  hcrcdem,qui  dcfunCii ncccm 
•*ltu^  non  eft  .  qir.imuis  dcfccndat  ex  cnminc  hcrc- 
dis,  qui  ncccmdef  niliomnimodo  vkilLidebuir, 
rcingratus  vidcrctur/.  litmfifio  o.tod.ttt.  qiuata- 
n^en  mer^  pccuni.ina  &rci  pcrfccuforiacft,  qiix 
fcilicct  iiou  ad  irrogandam  hcrcdi  pcrnara  ali- 
quamdatur ,  fcd  ad  hoctantiim  >t  citanquam  in- 
dij;nobona  auferantui  /.i.»^/.<fciar  fif,.l  l.&\.Ctd. 
dtbii  <jut'jui  VI  iiw<;^n.morichcicdi'.nonextin{;iii,li- 
ccrciimcn  iprumtxtin(ilum  fitrfcd  perndc  c  ntta 
kcrcdis  lieredcm  qiumuis  innoccntcm  compcrc- 
ic.  Atquc  conna  primum  heredcm  comj-cteret 
^itiingraius  fu  llet.  EJtigitur  hoctcrtium  cxcm- 
pluin adtionis  ci»ilis(infrodiida  cnim cftS.C.  Syl- 
kn  ano  )  cxdcliclo,  id  cft.hcicdis  ingratitudinc 
proficifi  cn-is.&qu  etamcii  qjiacvfui  naturaiTic- 
rc  rei  pcrfci  utoria  cft  cx  ('artc  cam  aftoiis  qudm  rci, 
datur  contra  hi  redcm  hcicdis  in  f  .hdum  .ctiamfi 
miniis  c.\  occill  bonis  ad  cum  perucncrit  quim  ad 
|inmum  hcrtjdc.n  penicnillcc,  nc  quis  fori^  cum 
adHcrfaiii.rc(pondca:,tencii  hoc  cafu  hcicdis  hc- 
tedcmqu.ifipoflcirurcm *|ucnihbet  non  tanquam 
hcrcdcin.  Nam  cu.n  bona  dcfundli  aufercmia  lint 
hcrcdi ,  t.inquam  indigno,  &  poft  aditam  .-jb  iplb 
hcrcditatem/.Bft£jfirrc<s  i,  nonaltaf  & iSoutuf.on- 
fHlfo  «.V  I  dt  S. C  SitJjin.  l  liim  ftttum  9.  Cod.tod.  Ncc 
i«  cuiunquaimuiiig.io  bona  aufcruntur  i^fco  dc- 
linac  hi.rcscflc/.a/4^a  4J,.s.vItii».it>fr.deru!g.&pa- 

/'/'/.Oninir  o  confcquens  t  ft  vc  cauf;perlccu- 
tioi  is  bonnrumi  binulcammortemdcfur.dti  non 
alio  iure  coiura  hercdrs  lieicdsm  tradari  poflic, 
quaniquaficontra  hcredem  ,&:eo  piorfiis  modo, 
■  quo  concra  hcrcdcm  ipliim  primum  cradarciur, 
quali  bonis  ilhs  pcr  piimnm  hcrcdcm  fcclerc  ac- 
qHiGtis,acproindchcicdi  fecundo cxrorqucndi-, 
vc  folcntcTteta  I  icra  turpi3/.i/;/j«rei/f;H  ?  fupr.uec*- 
iMmrtidt.  Qiix  Jiccc  non  extorqueantiirlictcdibus, 
quacenus  ad  cos  pefucncrunt,c.xtoiquciuur  tamcn 
ranquam  hcicdibus  non  t.-nquam  poflcfltinbus 
quibi  flibcr,quoniam&:.-idco'  pcrtinccdcfun<ao- 
rumfamam  mnoccntiam  ,fi  qua  fic ,  dercndcrc, 
ncquid  fcclcrc  quxliiflc  viucantur  Eaqucfcnicii- 
ttatft  /.  lucim  t).t»fr.  dt  iur.fifc.  vbi dicitur  cxtiniflo 
criinmc  non  idco  pctfccutioncm  eorum  qu.-K 
fcclcrc  qu^lica  funt  efli:  dcntrg.in'Jam,Et  quod  .id- 
ucifirij  obiic:unt ,  fifco  vindicationcm  bonorum 
compctcrc,  veium  quidcmcft  poft  c.-iufam  bono- 
nim  pnblicacionis  pcradlam.fi  in  ca  filcis  obtinuc- 
ric,quem  tamcn  plcrunquc  contingit  luccumbcrc, 
{c  \  cauiam  publicationispiaeccdcic  &an:cpcragi 
ncccflccft,quodncquc  cum  poflcflbic quolibct, 
ncquccumatioqti.-iiTicumhcrcdis  hcrcdc  heticer- 
ic  poccll.  Et  vcro  tencn  hcrcdishcrcdcm  hoc  cafu 
non  quali  poirtflbrcm  frd  quafihcredcm  &fupia 
eciam  qucm  adcnmcx  fcclcrc  dcfuncH  pcrucncnr, 
ex  coapparet ,  quod  rum  hcrcs  i»>fc  qui  <icfundi 
Mccm  vitus  non  cft,cx  co  manifcftc  apparctjquud 
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qucmadmodu  hcres indignus  omncs frUAUsqtJoi 
perccpit&  confumpfit,adc6q..c  fiuduum  inhcre- 
ditate  inucntorum  &:  cxindc  pcrccptorum  vfutai 
cogitur  fcdderc  d.l.t.C.dtbitquib.vi  inrfi^». Ita  &  he< 
rcs  heredis ,  nc  mcliorc  condicionc  fit  >  quam  dc- 
funcVus  :  cumtamcn  nequc  cx  fiuiflibus  a  pfinio 
hcteHc  confumptis  ,  neque  cxvfuris  fruftmira aut 
cxadarum pecuniarum.quarum  vfuias nuliasfor- 
talTe  pfimus  hcrcs  pcrcepcr.it ,  ad  fcamdum  bcrc- 
dem  pcrucniflc  vidcii  poflit.  Itcm  ex  eo  quodfi. 
dcicommifliim,  quod  cx  bonis  fifco  rcftitucndis 
hcrcs  indignus  dcduccre  alioqui  potuiflci,  ficat 
hercs  ipfc  mdignus  non  potcll  deducere  /  ^tfta 
ii  f.i.tnfir.  deS.C.SyUan  quiadoius  ciuspunirus  cft, 
vt  inquit  ibi  rapinianus :  ica  ncqiic  hcicdis  herc» 
dcducit.  Atquecarationc  pKuccitetcftituitfi/co 
qiiam  cx  fcclcrcharrcdisad  cum  peruencriiexbo- 
nisoccifi.  Ncccnim  anuquius  illvidfiJcicoramif- 
fum ,  quo  i  dcduc:  pocerat ,  dc  bonis  occifi  fucrat, 
fcddc  bon:s  alrcnus  qui  occifum  gr.niauerat/.(«- 
iKTtdt  §  ium filu  dcYu{^.&puptU.jubJiii.  l.ftquttisqutfii» 
6^  l.<twipa:tr  7  '.#.Ti;/fl patTiamtptn.dtUg  i.l.  tn  tlHfo. 
ntnda  G.&l  ttrttuni  H.Cod ddltg  falc.  Nccproindecx 
fcelcrc  piimi  hctcdisfidciconiniiflum  il:ud  ci  qu«- 
fitum  fiier.^t.fed  ex  hbcralitatc  primi  tcftatoris  Ab- 
furdum  namquc  cflc:  dcdiidtioncm,quam  primus 
hcrcs  cx  bonis  filco  ielliiucnd;s facccc  non  poruit, 
per^i.ittifccundo  lictcdifaccrc,  quiranquam  hcrcs 
conuencus  non  plus  iutis  habcre  potcft  quara  isi 
quo  ciufam  habcat. 

Qv A RT  A  ptob.-iiio  cft  ex  l.fr4udatt  8.i»  ftm.mfr. 
dtpubbc.& vtiHgal.\  bi  fcnprum  cftftaucLiti  vcdliga. 
hs  ciimcn  ad  heicdem  ciiis  qtii  fraudem  contraxic 
tranfmitti.id  cft,pcrfccitioncin  rei  qux  ob/irauda* 
tuin  vc<ftigal  in  commifl'  minciditlicct  dcfccndac 
ex  criminc  frandati  fcilicct  vc(5figali$ ,  dari  tamen 
in  heredcm ,  &  quidcm  in  foi.dum,  quia  quod  ad 
commiirim  3Ctinct,mcrc  rcipcrfccutona  clt  ad^io. 
Nccdiflimiliccrin  /.c(if<iMir.$.i///(ir4r«mr9(/.r/r.Pau- 
lus  l'tribit,illicif.iri.mmercium  pcrlccutioncm  hc- 
redcm  quoquc  .ifll  gcrc.  Vbi  notandum  cll  quod 
pcrfc-ut  onein  dititnon  vindicationem.Dc  hoci- 
pfo  enim  fcmpcr  Sc  antc  omnia  ccgnorccndum  Sc 
.ngendum  cft,  an  illicit.r  merccs  fuerint ,  quirquant 
fciri  poflit ,  an  commiflb  locus  fit.  In  camquercnt 
ncccfliria  cft  a<5l:o  &  fjili  cognicio  &  pronuncia- 
tio,cum  cx  plcnfquc  cau;i$  fieii  poflir,vtvci  inco- 
niiirum  imTvCS  non  cccidcrinr,vcl  excalandiisfic  il- 
lc  qui  vcAigal  fiaud  ;fle  dicitut>vcin/  r/f.^  fiprfpttr 
fittffittattm ^.&ft<]t}.vfi]Utad fiiuod.tit.Dtchnt  autciu 
h2  c  iCtio  pcifccucio.quia  in  perfonam  cft ,  nec  ta« 
mcniuris  ordinaiij  habct  cxccuiioncm,vtin/.^>««- 
fii*  \  ji.%.a[lionii dtvtrbor.fignif.  fbluseniin  Piocuc»« 
tor  Cziaris  dc  commiflls  cognofcir^vt  dcaliis  cati* 
lis  ad  fifcumpcrtincnnbus  quamuis  non  dc  crimi. 
Vicl.i.&  i.l  iHm  altrjuid.Cod.vlicatif.fiftal.l.i.Cod  de  bm 
quib.vt  iitir^n  ficiit  iicc  aliut,  qu.iin  Cxlar  ipfc  legcn^ 
f  jcercpotcft.quccommiflliptrnam  irrogccaur  qiig 
vciligalia  impon.it  l.vtRtgaltaxo.l.  Cafari^.ted.  tit, 
Vlpianus  dcnique  in  l.cemnnffa  i .^.tod.tit.dtpublic.fji' 
Vtitig.  difcficfcribucominifla  vcdigiliuiiinoiTune 
ctiam  ad  lietedera,idcft,con:L'ihcicdcm  tranfmic* 
ti,&  commiffi  pctlicutioncm  ficutaducrfusqueli<«' 
bcc  pofrcffotcm,  ita&aducrfushcrcdcin  compecc- 
re,quodproculdubio  non  ahtcr  accipi  potcft  quam 
vt  conipctac  contta  hcrcdem  cri.uiili  non  fitpoHcr. 
for.AIioqui  nihiladderct  Vlptanus^cumaddic  dari 
ctiam  concca  hctcdcm,fi,vi  putant  aducrfari; ,  no  n 
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dijdecaali,quimq;ijapoflc(rorcirct, tcnerctur,  quatcnusadcumpenieniflet .hxraaximcaaioncj' 
'namtenitinmpdttaoccmconiniifli&heredaB  .e(leoc,qaxeitcriinitubus  l«f«  maicftatij ,  pecula- 
fiaiidatoiis  Higcrcntia  adraittcmii  lCl  ,  quodpoA   rus,&:  rcpetundaciiaipiMficiiainnir^&tamenqida 
fcifbr  liquti  non  aliam  ob  cauUni  tcnctiir  quim   runtrei  pctfccutoris ,  &  quarcnus  rrcram  rci  pcr- 
(]uiapofleflbreft,ttanecinplu5  quani  quodpof-   fccutioncm  contincnt,clamutm  lictctiein  &  qui- 
iidct  ,  qfiandoquidcm  nccnifi vindicatione  con-   dcm in  foliduro, eciamfiaatnihil ant  minorexde* 
'ucniri  poteft  ,  qux  datur  contra  poflldcntem  &   funai  fcclcreadcumpcrucncnt  iliuquinnihilha- 
qilacenus  polHdct.Athcicsl^audatoris,  quiapcrfo-    bcrciu  iingularc  huiuimodiacliouc*,cura  ex  aetc- 
toh'  quoquc  ..^ i  i  onc  &  perfccudone tcnetur  diil.f,  tis quoqac  piiblicis  indictis  omiJbus  ficiic  Bt  ex 
i!l;ct(,rruni,  vt  Lihcct  dcfundh  qui  fraudafTc  dicitiii,    priuaris  «ux  a  dchdlo  tijhunt  oiigincm  fcmper,5c 
iunoccTuiainpofrKdcfcndcrc,  probaudo  nihil  in    omni  caiu  tur|  la  luctahcrcdibus  cxtorqucntttf  4. 
fraudcm  lcgis  commiflumcirc ,  tcnerar  procaldo-  iMbntdaH/MfrkdtCMlmnidt.lJiain^ii.derigttUtimk 
b  oinrohduui  prcbata  fiaudcdcfuntai^ctiamiini-    l  v>iu,Cod.txde!tll.  dffui.fl.   Scd  &  cum  ex  qup  quis 
hUad c.umcxcommiflwrcbtts pcnicncnt , quiafci-   aiiquod  ex fapiadnSkis  cauiis  crimcn  contraxit ne- 
^  licer mecarei  per&cacione teneturex  iencentia  ni-   quc  cx  bonisniis alienatc  quidquam  nequc  manu- 
miium  &/ationc  huiusnortri  S.alroquinihildif-    mitictc  po{ritdia.Lt.x  iuiumim&^J.ijiitfiittm  if, 
Krrcrabhcrcdrpubl:cani,quiconttaedi^umptX'  faf& iqmb.nun.  Apparetfiquidrciisma'c  alicna- 
|0fiiiil4cile.iliquidcxegi(ret,nam&ineumheie-  ucritqjcd  poftcaperierit,iuvtncquc  les  ncqu« 
iem qttatenustaclus cfict  Iocu;'lctior,a£lioidan<U  pieciamin  lKrcditaieiiuieniatur,condcmnjnduaii 
^BttL^  .inftm  tsdimtu  d( '  rJ'  Dcniquefinonte-    nihilominushcrcdcrn,vt  conuuao  reo  zft.n  ano- 
aeretar  hcics  fraudatorii ,  n  ii  ijuatcnus  poncHot   nemiucopwltct.crgoetiamidquod  adeumnoa- 
.  (fler>  VI  vbloncadoeriarii » vtiqiic fuo  nommc  non   pcrucnicacproimlc&cendam  eft ,  ceneri hof  ofil 
aiufih:3ces  tcncrctur,&  incnta  clT;-: qu.T!l;o  an  iu    hcreckm  non  quatcnui  poirciforeft,  vt  voluntad- 
fi^denndari  debetct ,  qujinon  daiecut  niii  con-    ucTlatij,fcd  quatenu^hctcscft,  necibiarei  vindi* 
irtpofli^lcMcmi.i^w      r/f.vbieftiex.clegiiis/i..  cadone ,  ttiiideraeziftimanc.fedaajoqe  ijA  ti 
pr4.df  v/;;Ji,l;tn-!a!a  j{l  aducifaiiorum  ruiocmatio,    cnmire,  quatenus  :amc  mcrim  ici  pcrfccutioncm 
jiim  inteaini  hartedem  fraudatoris j>crruaaliad:o-   non  pccnain  corpotalcm  contincnt.  -id  eniro  eft 
necenert  non  poflc  tx  c o ,  quod  ir.  rfrff.  /.  «mwijji  quod  Paptntanus  icrtbitin  tJnutiuiti  pUJi^k 
i  vdiftum  cft  comntidoir.  H.u-m  de !;rcrc  ciu-.  cfTc-    deJcmc.  Rata^cfTc  donationcs  non podcqocpod^ 
•  qui  crimen  contraxicdominiuni^jue  twi  veili^ali   ctimen  pctducllionis  contradum  nAe  nine<M 
acqiriri ,  id  enim  cacitam  condicioneni  neceflari&  inquit ,  crinwi  Haikmdtm  qmtjut  ttmat  ttfi  «Mh^Mi 
-  rccjpitjfi  mad6airaenadmifl*imc:Icpicbctut,dc  psJiuLtm  viu  dictprnr.  Quamquam  meoiudicioi^ 
Quo ancc omnia  cognofd  &prcnunciati  opoitec.  paiaudumcft  ctimen  ixlz  Maiefiatis  d  caecoris  tc* 
iteiodc  5c  fcaadatotem  8c  rem  coibmiflam  cradi  pctiindaram,peca!atus  A£derefiduis,qiiiain  crimi* 
•dpacnam,vt  Marcianasloqiiiturin/  vlt.^.i.infme  nclxfeMaicftaris bononmiadcmpctoiiaeipfiteo 
ttd.fit.  Nc  alitct  pofito  iurc  accidcrct ,  vt  htco  cri-   fiae  hcrcdi  cius  inflig.itur ,  mcra  pocna  cft  non  rel 
men  obiicicnu  on  mmodo  crcdiopoi(cret, &a  I    pcrfc  cutio.nccctnm  bonacius qui  Maiciljtcmla)^ 
criminis  pr<<bationcm  fufficerct  accuiatlo  ,  qnod   liila:  clicitur,fucr<mt  vnqua  fifciaut  reipublicsB  anc 
timcn  nccin  c;!minc!.rrx  Maicflati^rcccptumcft,    Cslaiis  nililonccoicnfuquo  Scncca  fcripfir  om- 
quodcfi>nn  abhcrcdibus  puigiii  potcll.uucquam    niacfie  Cxrari5,fediippcriofi:ihccr,  nondomioio^ 
hcrcdiras  fifcovindicecur  l.vlt.trfrkadl^  iul.maitf},    Atin  ciin)imbusrcpetundarum,pcculatus&dete» 
iMindicioTtnn  in.h  frkdt  nuu^.  vbi  a  g:ncrali  icguii   fiduis  !r.ilI.ii]ux.1io  cli,nili  dcablata  &fubrcpra 
jux  h.>bet,cx  dcli^seiiam  [  ubhcis  pocnajnjuci-   pccunia  pubiica,vtcanm)uumrrftituatut/.r/f.fi^. 
pere  ab  hercdc  non  alicet  poiTr ,  qo dra  R  viuo  reo  '  si  lfg'tiil.ft(iU.Vbi  rariohsec redditurcar fcia illaia^  • 
accuritro  mota!:t.E\cipir  .VlodcrtiniJS  crimii..'.  rc-    cli.i .  (rrr,i'itcr  irs  hi-redcm ,  vt  iri  dcfun^lum  cxcr» 
pccunci.it um,£c  niaicibtis,  qusctiam  tnortuis  tcts,   ccantur , quia ii: c]imc  Pa;  iiiianus,  in  his  cribasittdt- 
cum  qutbasnihitaAumeft,placoittatnencxetcc-  ciisqwcftio  principalispccooia  ablacae moQeatnr.  l 
xipolw  concta  hctedes  vc  nil|  derundoiuai  inno-   Etficnim  cum  rcpeumdirupi  vcl  pccularus  pcco'* 
centiani  PCobaucrint,5:  ctiroen  porgauerint,bona   niari  ar3gitur,pa;na  cfl  quadrupU  /.  i.  Ced.  aiug.tML 
fiico  vinaiceniur ,  ncc  quod  intcrim  leus  nihil  cx   rtptt.l  fatriUgi/  6.i/i fine i^tn.infad Itg  lulptcul  8c lege 
6ohis  (tu»  ahcnarc  poflit^ncc  fvruum  vllnramana-   dc  rcfiduis  damnanisamplius  tcrtia  partc ,  quam 
m»ttere,vt tn  tjd.l  ftijuitur  faccrc  potc  l\ ,  vt  iam  pro    dcbcat.punitur 4 .(f.  fiuttlcgtn^  tit.  quxpoena*qua- 
<on<lenina.ohab;ridcbcJt;icd  vtiilucor.imodis    drupiieitaminhcrcdcm  d-uur  i'alioi.|iun  nonfimi-» 
tfDnfiilacar,ficiMidemnarionemundem(cquicr>n-   ]icercx?rcerc;urin  h  :L.!.ni,vtindcfiin(5tura4./. 
ting.ic ,  qu.mi  prxccdcic  fcniper  oportet ,  vt  fifcus    vlt.  nifi  quoticontra  hcitd:;n  dtTnt       datur  in 
vindicacioiicmhabcrcpollitiquomodjeadcmlex   hetcdcsinuaannumcxvcrbis  iplulcgislahzrcpc- 
probacricemqueicx^MMnviaaM  if. UfrkiUttutJl»  vavtdatimlijatff adttg ld'.r9«r.)Eatamenpfleiian5 
qatfiiuni  I  <;.«''/'■      &  <*  ({^tih.  m.tiiuniiji  .'licr.  nonfiant    vcni:  r.ill  in  conrccjurnciani  ptincip.ilis  quTflioniii 
Lttmqui  a^.  t/Jr.  de tur.fif,  Qujfquis  cmm sccuiat,,  cutu.<; rc Ipc du .idio cft  mcrc tci pcifccutotu,ide6« 
crimen «Ieftcat,delatumadprobet,ci}mprob8ae-   quc cxipfa iom ciuttia rcgola rtahfiret in Iblidniit 
rir,&:vidloiiamreportiturus  A:g!otiam ,  vt  !mpp.    aducri.is  hcrcdcni.  F:  qiii  icir.  rtiam  pofl  annuti» 
loquuntur  in  Liubtmm /^CudU^Ml^tfttim,  luugc   &  in  pcroctmim  ,  ni  \  crbis  kgis  luliz  contn  cai|«  ' 
duas  poilremaslcges,qu;ezPaiilo&Matdaiioaa>  ttim  iuiflet ,  cx  qu^  magis  intclligimus  dati  aOioa 
dlc^ranc  intar.C.4i/9.Ifi/.  maif/f.  Hinc  vcto  qain*  ilem  rcpctundanirn  contta  heredcm  quatcnus  he* 
ram  fiimimus  condlufionis  noftrx  probationcm,   rcdcm  fcinfolidumnonvtaduetfatij  voluntqaa* 
jiatnii  qiiaa6^ioeft,quxcxdclidoiic,&quidem   teousconcrapolldiorcmquelibec&deeocantum  ^ 
at|^cifl>nio*&qaxidcii!colecttadum  aduerfnio»,  qaodad  eumpenicnciictiiamfidarcturianquani, 
sgDkiMiccAnamiM^aoadd^cictin  hecedeniaUi  pnccapodclfoiemfcdcjeoauuvm^aodadciii^ 
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perueniflct ,  vtiquc  darcnu  polt  annum  Sc  pcrpc- 
tu6  ex  rcguU  Itgt  ^.tnfrk  dt  intcrdiil.  /.  i.  ii»  ptifidp.  I. 
i.uiKfTadtri&ridtm.  Ccfiantccnim  poftarinum 
lce  lulia  repctundarum  aitaa-cn  qu^d  fcclerc 
dclundli  quxluum  cflct  Jicrcdi  lcraper  aufcrtc 
oponct liiimfdlftn.injTiadl(g  CtrntUdtfjlf.  Nun- 
quam  cnim  pcrmictendum  clt  vt  hcrcs  cx  dcfun- 
ik\  fcclcrc  ditetur  M.  l.^.fiipr.  dt  {dlum.  diflj.ficat  ^S. 
it  r/g.iur.  d:{l.  t.Pnit.  Ctd.  txdtltH.  difunil.Sc  aliis fcx- 
ccncis.  nam  quod  aducrfarij  fuo  ingcnio  contta- 
riam  rcgulamaftruunt ,  cxnuleficiis  metc  pa:na- 
Icsadlioncs  inhcrcdcmreiprorfus  non  compctc- 
ic  ctiamfi  aliquid  ad  cum  pcrucncrit ,  apeniflimc 
falfum  cft,5c  icpugnans  legibus  omnibus,  qux  di- 
cunt  turpialucrahcrcdibuseirc  cxtorqucnda  fmc 
vlla  adionum  diftindtione,  imo  vcro,  quo  magis  a- 
(tio  ptrnalis  cft,co  minusxquum  eft  turpe  lucium 
defundi  apud  hercdcmtcmancrc,licct  porna  in 
hcrcdem  uon  uanfcat  diS.l.iumfalfi  dicl.l  tn  htrtdem 
ydtcalumn.  Adioncm  cnmi-dc  calumniatonbus 
<jux  in  quadrupliim  datur.merc  pa:nalem  cfle  non 
nixtam  apparet  cuidcn;cr  cxl.fiijuit  i.inprvic.  & 
S.uiiitmtit.  Vbiisqui  pccuniain  dcdit  nc  calum- 
nia  mihi  ficrct.pccuniam  quam  dedit.rcpctit,  &:  c- 
o  nihilominus  ago  in  quadiuplum  quo.d  proindc 
occafutotum|)ccnacft-  Etfalfiacculationcm  cri- 
niinjlem  cxlcgc  Comeliadcfalfis  dcfcsndcntem 
totammctc  pornalcm  eftc  ncniodubitar,&  tamcn 
fiuita  accufatione  &  cxtindo  cnminc  mortc  rci, 
con ftat  h{  redcm  tcncri ,  vt  turpc  lucrum  omne  re- 
Aituat<i.  l.iiimfulfi.  Nequc  vcto in  tot  Icgibus  quas 
aducrfai  ij  aducrfus  nos  congcrunt,&  quibus  intc- 
gras  oncrant  paginas.cx  quibus  probari  non  nega- 
i-nusa(Stioncs  merc  pocnalcs  in  hcrcdcmnon  ttanf- 
ire ,  vlla  tamcn  lcx  cft  qux  adiiciat  quod  illi  com- 
minifcuntur,  ttfi  ahquid  ad  hcrtdtm  ptrutntrit. Qiia  dc 
tc  fi  vcl  vnamlcgcm  ptofcrant,  hbctet  cc.^imus.ic 
xidos  nos  agnokimus.Ncc  moucmurcx  rf/rt. 
hg  lubeptt.  qux  afiboncm  rcpctundarum  quamuis 
ici  pcrfccutoriam,vt  fupri  diximus,annotamen  fi- 
niri  vult  aducrfus  hcrcdcm.  Id  cnim  fpcciali  quo- 
damiuic  vctbisipfislcgis  lulixita  conllitutumcft, 
mifctationc  hercdis  contra  qucm  iudicium  fimili- 
tcr,Ttconttadefunt5bumexcrccri  folct,  diS.l.vlt.  id 
cft,vt  intcrprctati  (umus,ctiam  cumptrnaquadru- 
pli  [vt  tantumpolTit  in  his  iudiciis  priuilcgiuin  cri- 
rninis&accufationis,  quantumin  aliispotcft  Iitis 
contcftatio  i/f?./.  tx  iudtctorum  ]  qua  tamcn  in  pcr- 
|)Ctuum  tcncn  hercdcfti  eo  prztextu,  ouod  princi- 
palis  qaiftio  fit  dc  rci  perfccucione ,  auriufculum 
fanccirct :  fcd  illudtamcn  multodurius ,  vthcrcs 
<Iecakquodadipfumex  fcclcrc  dcfundi  pcruenif- 
fct ,  poft  annum  non  tencrctur ,  ciim  in  co  nulhis 
hcrcdisfauor  circpoftlt  ficdcHcaccurinminujic- 
neatur, quamdctundus.  Qupdtamcn  Accurfius 
cztcriquc  interpretcs  ad  dicld.  i.  non  videntiir  pcr- 
ccpirtc ,  exiftimantes  non  tertcti  heredcm  actione 
illa  rcpctundafum ,  nc  quidem  dc  co  quod  neruc- 
ritnili  incraannum.  Scd  longiimperiiiusuciunt 
nduerfarij,quIquod  fcriptum  cft  in dicl.  L  vlt.  *d  It^. 
lul.pecuL  hercdcm  limiliter  tcncri  in  tnbus  illisiu- 
diciis  pcculatus ,  rcpctundarum  ,  Sc  dcrcfiduis, fic 
intclliguntjVtnon  tencatui  nili  tanquam  poflcllor, 
quafi  vcto  ncc  dcfiindljs  tencrctur ,  nifi  quatenus 
pollcflbr^non  autcmquiadcliquiflct.  Vndc&  tan- 
demco  amcnrir  dcucniunt.vt  bonorum  dcfun- 
£ti  vindicationcm  ,  qux  fifco  darur  poft  condcm- 
auiun  dcfiiaAi  mcmorum ,  4icaac  ^coccdciccx 
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Icgcipfaluliamagis  quamexdclidlo  ,quafi  a^ca* 
fationcs  &  adioncs  qu;  cx  Icgibus  pabhcorum  iu« 
diciorum  dcfccndunt,  non  fiiucx  aciido,  nifi  for- 
tc  purant criminaipfa  pubhca non cflc  crimina  nec 
delidla.  Contirmaturergo  noftrarcgulaoptimecx 
did.LvUim.pecuL  quzvultiriafupradi(flaiudicia  fi- 
militcr  daii  mfolidum  concra  heredcm,  proptcrca 
qu6d  in  principali  quxftione  quz  cft  dcablaca  pc- 
cunia,  mcram  icipctfecutioncm  connneanr,  liccc 
perlccutioncm  illam  ptrna  qiiadrupli  conconiicc- 
cur  intraannuiu:quafi  in  omni  aiflionc  non  nm  ac 
ccflorium  fpcdlandum  fic ,  quam  principalc  prz- 
dominans  ,  cuius  nauiram  Icquitur  /cmpcr  acccf-  ' 
fotium.  Qupd  fi  tota quxftio cflct  dc  .'jblara  peci]- 
nia  non  ctiam  de  porn^ ,  dircncur  proculdubio  tria  ■  * 
illa  iudicit  contra  hcrcdem  ,  criam*poft  annum 
canquam  mcrc  rei  perfccutoiia,  quamiusnoneo 
minusfututacflcntcx  delidlo. 

VI.  conclufionis  noftrz  pro»atio  «ftex  /.' 
pupiUum  tiu^ .1.  de  rt^ulit  iurii.  Vbi  Caiusfaibitin 
hcrcdcm  non  folcrc  crarfire  aftir.nespcrnalesex  ' 
maleficio,vcluci  furti ,  damni  iniuriz,  vi  bonorum 
iapcorum,&  iniuiiaium.  Ex  quibuscxcmplis  appa> 
ic  t  fic  incelligi  Caium,vt  a<5binnes  illzparnalcs  non 
tranfcant  in  lolidum  aducifus  hcrcdcm,  nam  dcfo 
quod  ad  hcrcdcm  petiicnit,tranfire  in  cum  atHio- 
ncmdamni  iniuriz,idcft,lcgi$  AquiliziamruprJ 
diximus  ad  /.  Indt  Keratim  S .  hanc  aSionm  fiipri  ad 
leg.AquiL  Itaergo  fcripfic  Caius  dc  adlionibuscx 
malcficio  pornalibus  ,  vt  comprehendcrct  omnes 
quidem  adtinnes  pocnalcs  fiuc  meic  pccnalcs,qua- 
Iiseft  aclio furti.liuc  mixtas , quales funtdamni  in- 
iutiz  &vi  honorur?ptoru  ^.vtautem  to.&prtcedenti  • 
Infi.de  aS.Nam  &  mixtzex  poenaltb.dicuntur  abfin 
lutc  parnalcs  &  pccnahum  iiacuram  habcnr,vtnon 
magis  dentur  conirahercdcm  quam  mcrcpt^tu- 
lcsdiH.f.  banc  acliintm)  Sed  ad  cxclufioncm  ad^io-  ■ 
numex malchcio,  qaatnonfimtpa:n«le$,  acpro-^ 
mdc  quz  lunt  mcrc  rci  pcr(ccurori.T  ,  vt  fciliccc 
dcntur  contra  heredem  .ergo  in  fohdum  liccc  (inc  - 
cx  malcficip.  Alioqui  fi  non  darenrur  ntfi  de  ett 
quodad  hcredem  pcrucnit.nulla  cftct  prorfiis  hae 
paitc  difFcrcntia  intcr  adtones  cx  malcficiopae^ 
nalcs  faltcrfi  mixras  ( nc  de  mcri  pa:nalibus  ireram 
cumaducifariis  difi)Utcmus)&  mercrci  per/ecuto- 
rias.  Atquc  it.r  dcouiflct  Caius  rcgulam  concipc- 
redc  a(flionibiis oninibus  cx  malcficio explidt^  8c 
indiftindlc ,  non  dc-a6^ionibus  cx  malcficio  pocna- 
libus.  Itcmadcxclufioncm  &  diffcrentiam  adkio- 
Qumcx  contractu  pcenalium ,  quz  non  dantur  ni- 
fi  dolo  intcrucnictite ,  &  ad  punicndum  dolurrk 
quz  liccc  fint  pornales ,  dantur  t.imcn  aduerfus  he- 
rcdemin  folidum ,  quia  ex  contraiJhi  rcique  pcrfe- 
cutionc  defcendunt/.)i  htminmj.  S.ddxur,  vbidi- 
ccmus  la, ius  infra  dtpof.  L  ex  dtpofiti  ii.  L  ix lentrt&t^ 
hm ^^.dethUgatiombm  & aihonilmj  ad ta  157. ' 
tracltbm  de  rtgulii  iiirii.  licct  alitcr  Tribonianus  fcri- 
pfcrit  in  f.aUquando  Inflit.de  perpet  &  ttvip.dft.  QuoA 
fiaftionescx  contradlapocnalcs  tranfcuntinloli- 
dum  aductfiis  hcredem ,  multo  faciliusadmicrcn-  . 
dum  cft,adlionescx  malcficioqu^non  funtpccna- 
lcs, fed  meram  ici  perrccucioncm  continenc  in  fo^ 
lidum  quoque  aducrfus  hcrcdcm  competcrc  >  tia< 
quonumcro  ccrtccft  condidio  furriuafi  qna 
quam  zlii  diil.  LtncendiS'mi<).infra  hoc  tit.  Sepri- 

nuciafdcmnofttxconclufiojiisprobatiofijmipo- 
tcft  cx  Ug.  Ubtrum  tf,  dt  reliq.  &  ftiniptibm  funtr.  • 
bi  tra<tUns  Caius  dc  adliwDc     factum  ^uz  daruc 
■  '     "      "  concra 
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contra  eutn  ^  qui  (ifohikait  mortmim     inferrA   aain  pondufdem  morrein  vi.xerir«inTtiecandan» 
quomfrrenAmifcirjadtimfari  feciirconftarc  vi-    hanc  intcr,  rctatjoncm  cafus  mortis  indudacca* 
iBnnir e«ni nequc hcredi,  nrquc in  hcfcdeni  d  ui.    fiimvrtx.  At crimt omnino  cafos  o]>poAri&pQ4>'  '< 
tirc  dubitat  quin  &  hcrcdi  &  in  heredem  dand.i    gnantcs  illi  ,f{fauut  ddhucpoJimtrtmfiiThviudt ,  Mii  - 
fitiquod  &/ciipcura  eft  ab  Vlpian.m LfifitmftmUui   vm dd^MifurtdtuJmt.  Qiiod  perinde eft  acii  Vlpia-^  • 
ji.f .1  jnL Cir. iabca in  folidum  non  de  co untikm  nos ft^tiprtd^ ^ iHwH' mtMm fitrknmtMut  fmnk^ 

quod  pcrucnit ,  vt  mal^ aducrfarij  noftri  inccrprc-  furtium fiut  iam  fmofitrt  niortim  fTofonMtur^^Toindt  f 
tantur.TationcmeniraCaiusadfert,quiarol9pecu-    quicontta  VlManurapotiUiquiratoiuninosdiA 
nfnisquanmatis  racto  JBeamdedtidiiir,  iiaibi  |mcant,condiftonemKiRiMmncrtidarintiidecA  '  ( 
prorfuspcrn.T.adco  vt  ncc  ,  crnxnomincconccpta    quoJadiplum  pcr.  eAit.mnirahunccff  gcrcnott 
/itadpunicndtun  dolum  autfadttmcius  qui  pro-   poirunt.  In  quo  tara  aMct^  VhtiiiHis  kt£ic  fUcii 

Irfbtwt.pcwmagis  qn3mmterd>ft-«inqiioproM.'  kefedem  tencricondiaiuii«ifcliitteiiami^fa<it  ' 

betiu  vis  ficn  ,  &i  qtijjd  cx  eadem  cauf^  compete-  quo  conilet  mhil  ad  eutii  penicnir)6  e»  fiuto  po« 

lelezaic.iAquovaideiine ilateios efthoiusadto-  tuilfc.  RATiotgiturDVB.adhuncvcr/iculumex  ' 

nis,  vcqoamdisfit&ex  deltAo  ftmCroriaAcvil-  ipforum  aduerfaiiotum  argumenco  petenda  eft,fi 

^climilisa(%oniiniurianui^<mcadeamJocume*  generaliccr  vcruincller  quod  illivolaiK,a(ft^ici 

Ottatiodabitandi  j nullomodo tatraen  llt pcenalis  omnr$ctdclicioc(rcpcrrules,aiilionc\auccm  poe-  ■ 

lieqilidtalC]tparteid>ledmeram  tci  peilccutio-  nales  contra  iicrcdcm  m  lo    um  nondan,ac  n£ 

aaiaeat Ttiaquc paeieOTtriBrat.  Vnde  ficvt vd  ct  q  <idcmdccoquodperucniiii  a&ionesmciii  pa»« 

iplaiarisprxcori) non  minus  qtum  i-.irf^  cnnlis  ra-  naies  rinr.fed  cintu  n (i  niixcTcx  i  '..puptUum  lU.^.r^ 

tionecrianipoilajinumdari.dtbcat& m  loli  ium  dtrtgiur.  Atqui  condidiofurtiua  daturex dclido» 

CLi^-rn  hercdcm,exccgtttal.fRAiMsnriir35.df«M^*  vttoiiesprobaoimus,&iiicalcaa  miis.  Ergonoa 

&iil'iOri,  debuic  dari  in  hcrcdcni  eo  cafu  quores  Hitnua  vi* 

a  N«  tMMumfivuutftrum  furtmm  yftd  ttuimfidt-  u  j  adhucfuiepetient,aiqueiu  necpetueneiit  nee 

rcffW.Read  Vfpian.httnc  verficttlum  adiedt,vt o-  petuenirepocoetit.  Sed  Dec.  * Ar.  eft,qaM  imA 

ftenJcrct  prxcipuam  difrcrcnii.am  ,  qux  cft  intcr  ver6aAioRes  omncsquzfunt  fui  nacura  mei^iei 

Vindicaiioncm  &  condidlionem  fiiiciuara  ,  quia  pet(cciitOtic,licc(fintcxdcii(ao,djncurnihiloni»- 

vindtcaio  non  datot ni(i  quandiu viuit reruus,  cn-  nus  tn  (bli^jpim  adoccfiis heredcm ,qualis  ell  condi* 

cilicit  mor:c  dominiiimamiflrnn'.&  c\t  riL^iiin  iflio  riirciua&Tali^de  auibus  lupra  diximus.Falfunl 

cft,quia vindic4tio  nafcicur  cx  pczicnti  ^oiidlione  enim  eft  ouud  aduerttri)  pro  vero  fuppoaan^e^ 

f  «m tTid/ i^^.ftdfi ftfiuUtur fufirMhiik.  PoflelBo  vllo  imi»  loco  ptobaie  vnqua poQnc aOioiies  o£A  ^ 

aurcin  niillacnc  potcfthommis  mortui  quiianul-  exdcli(5loeflcpa:nalcs,  ficutinec  adhonesomnea 

iuseft.  Atcondidliofiutiualcrui  furtiuidutatet"  poenalesfuntcx  dehdto,ciimexiisplutimcfioteifc  V 

iim  feruo  monuo  (.r/ffn».  tvfitt.  itthUg.  qu*  t*  contra Ao,aliquo  tamen  dolo,0c  confequenter  de- 

Qu^ticectempcrfcquatar,inp«lbnamta*  lidorciinccmenientei^./^boiaiaMljJqlhdfi^tt 

racn  non  n  rcm  adio  cfttadiones  aucem  in  pet Ib-  aliis  fupra  ciratis,nam  &  adlio  rerum  ainotarum  ex 

nan»  non  cxlbngauncur  percmptionc  rci  dcbitaE  dcUCtocll  lfimulitrii,§.h*C4nioinf.rer.4mtt.  Qaod 

qiioties  petiiires  poft  moram,qnia  pr^cipuusmor;  nccaduecfiirtjnegant ,  &  tamcn  non  eft  poenali^' 

eftlvfliis  illccft  vtpcrpctnctob!^^.iti'incin  i^:ad>io  quia  non  pocnam ,  fcd  mcratn  tci  pcrfecutionem 

Qcm  l fijiruitm  'ji.pfiquuur  ^  j).  vix.  dt  vtrb.obli^.  fur  continct.vt  ibidcm  fcriptum  cl^liccc  non  niii  arbt- 

aotem  moram  iemper  fiicerc  intclli|;itur  vr  iam  (ie-  tiio  indicis  tanquam  qux  lit  arbitraria ,  vc  & illa  dA 

pius  monuimus cx  / prox.f. i .6'  !. vlt.uf.bic tit  Appa-  qua  in I.^.aHju LnoH f»lumS.\.fufr.dt4lttn*t.i*dic.mutt 

i]Ct4Ute;nex  vcTficulo  fcqucnti  horum  vccborum  r^u/yj^.ldqaenospiobauimusplutibusinp/x.  fiT^ 

liaientiam  ilbm  cfle ,  vt  condidlio  Kirtiua  duret  tt  Chtlutdiidtmtrfrt^.yhi coumhanc  doacftioneaf 

etiainU  vitioa  .luicfjic  fcruus  furtitui;  dcccfTcric,  fufius  tradauirr.us Scmelius  quimantcinobisft- 

«cproindeciiamii  cx futtn iilo nihil  adfuiishcre-  AumciIct/<K4.cofl(C^.t^.l.Sedncqucpoflintad- 

dciti  i  ci ucnerit, neqneenimpenienifle  qtiicquam  aeriaiij  vllam adionem  profetre  qiue  fiiinaiuii  Gi 

pmclt.ca  n  ftruus  fartiuusviuo  fure  dcccfTir.rub-  rdpctttciiroria,cuiufitiodi cftcondi<5Viofurriua,6i 

iungic  cnim  Vlp!anus,)<Jcr/itfp/ni  furitberattmdttm  qmr  tamen  non  detUt  in  folidum  aduetfus  heie- 

/»^««6i<rir/Srtt«i/iirii«ar,vtintciIi^amasefl&cafiim  demmnequevlliminerdpaaialem  qu^  non  iuibt 

illum  diuccfumafiiperiore.  £t  cumquzticur,  aa  concraheredcdceoquodperucnir,  exccpuadio- 

coQdidionefurciuahcrcsfuristcncatuc  nihil  peni-  ne  furci,quxitadartuadmccam  pcenamivcconcnl 

tutintercnc,anviuatlcruusfiirtimisan  deceintit,  hecedera  dandanonficnecdeco  qaod  ademi* 

aeeturrus  ciim  dcccnu,.-in  viuofiitc ,  an  poftmot^  peilKllitinimirum  lurefingdlaiiiqoia  contrafucens 

tcm  furisdccclTcrit,necdcniqHc  ciim  poft  morrem  non  tantiim  aiflio  furti  compararaeft,  ied  condi> 

rmisdccelGt,  quicquam icferrc,anapudbc[cdcra  diio  fiirtiua  ,  qux  long^  duriorcft  in  heredcmit 

anapud  alium  deccfleric» vtieqnitarinhoe texto.  qlAiiideeoquod  pcrucAit,  cilra  dccur in  folidum. 

Idenim.iqic  Vlpianus,vt  cmncs  c-fus  cicDrimatqm  annoncnimftulruscflctleqiflarotnne  cini'i!,  fiud 

polliut  incidctc  ,  quemadmodum  bcnc  i}.ittoius  honotatius ,  fi adtioncm  turci  darct  in  hercdcmdo 

Vi8ic.ltaqae  pacum  fubciles  fimc adoerfaci)  qui  hxc  eo  quod  penienit,  cum  polEc  &  debeac  ille  ceneii  • 

Vfrba,/e</ «irfw/itw/mftcftnngtitn  adcumcarum  infolidum  ex  coniiic^lione  furtiua  ?  Nam&eadctia 

^Oolciuus  fiucitttts  deccilctjt  poft  iuris  morccm  raciofacir,vca6iiovi  bonorum  rapcoriun,qiumuia 

•QB  eo  viao ob  id  fiilum  qu6d  pneoedemia  llla,  nen  fit mcre  posnali  ,fed  raixn',  &ecccne mine ne*^ 

mtmumfiVttUlt  ftrumfurtium  intelligi  dcbe.uu  ck-  mncs,  vcl  faiencibus  aducrfariis  dcntur  in  heredcni 

kcuofiitciuo  qui  viuacpoft moctem  huis,quaii  ve-  dc  co  quod pcrucnic,hzc  tamcn  nullo  modo.detol^  ^ 

t^  ftit duo  ilu  caffas  oppofiti    fibi  «^netiidBnt,  ia  heiedem liein id quidem  qoo  idi^apIetiorA^tel 

;«/?  wcrttm furi  ftrum  riust  tutt  4i^firitt  cftm  ta-  efl  l.i.f.vU,i^al  htntr.rufttr.  V  bi  rationem  Vlpia- 

g«p.iionpolUtfcittus46cedctepojliftMi^  Wie^di&  <^aptttaHicpcc(olfi^^ 
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ncm  furdnaniiqax  faiicct  dacuz  contia  eum  quo-  <vt  emptionis  iucccdant  in  icm  futciaam(neqi|e9« 

quc  quivihoaoraiii  captocum  teiienirl.|beiMi*f>  nimifticondi6lioncfur(iaatcncntut/.aeMi^^. 

ftftm  io.i-i,infiihiclit.  Ergo dcbuetuntaducrfarij  vt  nccalia  vlIapcrfonalia<aione/.4r»f-t/j«>i  i^.Cdt 

vci  negaic  cadem  audaaa  aftioncs  mixiaa  daii  in  d*»4tM9U*i*udf  umrM^. l.i»f.fi  btrttMi  Sttua^fim^ 

liercdenideeoquodperucnit,ptopteraAioncin  i^UMI^ifMKMmliVMM^ClN^ 

iianclblam  VI  bonorum  r.iptotiim,\cldefincrc  ar-  dc  fuccclToribusiuns  nucciuiles  fint,/iuehonota- 

guiiientaciez£bUa^onchuti,vtpiobcmacliooca  nj,vtbeneloatmes  &  Azo  iam  olimioCHpEetid 

niefj  p<ettalea omnino noo  dati in  hecedera,  ideft,  fimtexbM^I^^Mrw  tvtttikJ.  fuimfkm%ffM 

f      .nc  dccoquidcm  quod  ad  ipfum  pctucnit.  intntftfupr.dtedend.  At  honoratij  fucccirofei  iorisi 

^         b  jC^4ifllwr(i;.RAT.t>YB-&oEc.£adeffleAia  .  &cxceUaquiii«xcdamlocofunc.Ucctnoni^ 

honotanis  rucccllbrib.  quam  attultmiii  in  hecede:  ciheeedes ^codeintUBtn  inae  ccnfenmr  iitjitfi. 

cftenimhicvctiiculasinccUieendusndde  fuccci^  bet  fciiiads fmKUa^$,mfrMkmrtf(fjfl^^ 

fafjh.quibaihbci«p«iaqiiiiiciibaU)iioiiog^Uci,  (imilibus. 

8.!DEM]ibioi7.ad£4UAiiiit. 

IM  re  faitiua  condi^o  ipforum  corporum  compctit.  Ccd  vtsommm^ai 
quamdiuexftcnt :  an  vero fcfidcfierint  cflc  in  rebus humanis^  ficfi 
'  obtulkiuRlbedubioniiilaemcoocU^io.nnonobtMlicrdurac 
fnationis  cius  *.corpus  enim  ip(tun  praeftari  non  potefl. 

etiamfi  fcm  non  ponidcar ,  vr  Tnflinfinu?  fcribrt  in 

^dU»rcfurttUA%.  S.vlt.lf^ftit.dt cblig.^utex  dtiut.rufl.  quid potcftilt- 

tcrcflc ,  an  ideo  hf  rcs  non  pofndcatrefflnnthiilau 

Rat.  DVB.  Condiirhiofurttua  daturad  ipfiusrcl  quodca  iam  viuoadiuu  hirjpfritrit,  an  quia  pOft 

futtiuzpctfccutiunemi.^rox.^.i.yHpr.£rgolitcstut-  mottcnifuris?  Quod  autcmin  hac  !cge  icriptniii 

rittapetempu  fic  y non  poccft durarc  condi^o  iie«  eft.fi quidem  fiir  rem  fufttuam  obiuletir ,  nnlhm 

quecorpons  fartiui ,  quod  lam  nullum  ell ,  ncquc  cffe  concfidlioncm ,  conftat  itadcbcte  acdpi,  vt  I- 

Kftiiiuttonis,q'iuuunhiiczllunatiofubtepta,a-  dcm  camcniurulit,iimaliudnomeoaltttm^ucftar>, 

liudcnimrfttcs  1  in,aIiudcftiniacio/./«/94a./.i.  camobhgatiootstiooandianimofetfiKiiiniinii»-' 

f^r.dt  ftfiir.  fcratur  di^.  l ptrtti  reftrt  i  -.infi.  Itcmqae4>C>ono- 

Dsc.Rcsdebitafipnftmotamdcbiconspecie-  uaQonem&  delcgacioncmtcsfitcthiapccft^ilk» 

'  cic.vciqnepeticdcbiton4ocnitispaenam&odittm  iionemfimpUcrmpromictatiirdomino,vttoiif. 

habeturpro  adluiccxtantc /.yf/frttKwj)!.  ^./<<j«f'wr  l  qmdictm-ji,  S.lum  re^fum  ifttnfrk  dtfoUtt.  /cd 

vUim.  de  ftrbMm  §bligstiembm ^  i»  M£tm^m  5.  hoc  pofteriore  cafu  prxlentem  icm  c(Ic  opoftet, 

ve^flMifiifr.di iiila.m. iptn.fupr. iiciU,€0if.itt,  non ctiam fupctiorc iiS.l ftrui & iiS  ^.item re^tt' 

Acquifiic qQatcniHdebitor  tci  furciux  femper  mo-  fum  tB.  Obicrua tamen , quod  Accuifius  liene  nc»- 

ram  facete  incellranir in  ea  reftimenda ,  quam  nec  tat ,  oblatione  rei  funiox  tolH  quidem  condidtio- 

abinitioaufecre«ebuit$.^r«x.iff)f.6'/.Wnin.l^0Cti/.  nemfurauam.fcd  non  pccnalem  adioncm  futcil. 

Eigo  vel  putgate  motam  illam  debct  pct  oblatio-  fm  M  maite  6^St>f.itfuTt.lftfigntrt  i  ^ .    cumfurti  anL 

nrnirealcra,  nuI'aqucc5dicionc  vcloilationc  fiif-  a  Durdtttndtftiftftimtititniidm.RAT.DVt.iLet 

fcnUml.quidtttmtnfrmc.&f.i.infr.dtftlut.Lfdrui  quxextarcdcnit.ciiam  poft|morani  non  potcftit 

nfeft  njnjr.btctitj.vltim.  Ced.boc  tuJ.inttriitm  7).$.  ludice  zftimari  fine  delatione  iutifiutandi  L  ms» 

vU.it  verborum  ohLj^Miembut,  vcl  fi  fur  non  obiulerit,  iltonibm  ^.verfpUnt  fupr.  dtiurtiur.   Atqui  nufqQom 

ncccflccft  durate  condidionem  futtiium  hadle-  fcripcum  cft  in  condidione  futtiua  iuranpoile  ia 

smslcilice^vcip&quoque corporafurtiuapetiad-  Ittcir,qnaraaisiiiipfiimfiriptamficinadhonc/tu(» 

huc  j^o(GaltM.l.  fi  ftruum^  fequitur& vUim.it  mU»imfitrti9.eii.illttit.Et^opn{{peremputatctti 

VtrbtnmtUigltimbm ,  fe  J  tamcn  vt  pr xftaridebeat  furtiuam  non  poccft  duratc  coudi^  cftiinacio-. 

scftimatio  ,qttuicorpus  ipfum  qtiodperiit  pwftaci  niscins. 

ampliusnon  pctcrt.  vr  !itc  Vlpian  fcribit.  Corpus  DEc.Toncncceftariumeft  iufiur.induminliteii& 

•  cnim  ipfum  proculdubio  in  pccicione  cft,  «ftuna«  ad  xftimandam  cera pcccmptam  in  a^onibus  fht- 

tioauceminfi>lntiohetami!km»vtbendhicAccac  &iiuris,cuinfinodirantcoodiftionesomnesci!km 

fiusnocat  cxl.Mm^Mij^.  S.vU.& diH.l.fifenufm^t,  eius  tempotis  zlHmatio  przcts^  incunda  cft,qiio 

$.vUM vtrb.tb\igMui&,Ljifettm  14.^. htm iKp.hHM,  agicac pcoce iam pecempca,vcindLwr/^p/M^  &  L ftf. 

Quarauis  fianolus  ctiam  cftimationciBi  eondid  TDidiximnSiacincondi£boncfiictiua,ci^mrespcstw 

podepatetiefidxhiapetempta,quafi obligatusnc  erapca zftimacm^ttnllius ceratcmporis raciohabc', 

tur  rem  reftituete  non  t em  dari ,  quod  tamen  iai^  tur ,  fed  eius  quanri  plutimi  vnquam  rcs  fueric  9* 

rcfutauimusadi.j./Mfr.Exfoauicmqnodhtcfcri-  ptx.inf.  iu  tamen vc «ftimatio  nunquamcgredi»- 

ptum  eft  dutare  condidionem ,  enamfi  rcs  fiitchia  tttr  tetcocfiim  indic^  kcdpicndi  &  liris  conteftal^ 

inrcbushumanisciTcdcficritjnon  adhibita diftin-  tcmpasii.$. qn^^btmbtfr.de prtutt.deli^l.  Qiiararfti- 

^oncancontrafutcmdetut ,  autconctafutishe-  matioquanriplutimi£icilclciripotcft,ccumnuiIflr 

gcdem .neccurfus  an vioo fiuetnpoft ipfias mor-  dclato iutdaMld0,nonminus  qudmin a^otMT^' 

•  *                 temiesfurtiuapcricrit  >  apparct  vemm  efTe  quod  gis  Aquiliz.an  qua  cc-rcum  cftnunquam  iuraril 

^    '               fiipM documaus ,  gcnetaljtct  &  uidiftindc  condi-  Ux  ii.&f4f.fuf.Md Ug.  AqmL  Ergo  n  hil  vetat  CC 

Aonemdniaceautcootrafiirem  auc  contrafiois  in  condiAione  fut uua  dunge condifKon^gftl 

heiedcm,  q  lamuis  lcruus  fiirtiuuj  viuo  fiire  pc-  tioniscriam  poft rem furriimn  pcrcmpt:m  :  aht^ 

xicrit^atque  ita  nihil  ad  cum  cxfutto  petucDcriu  quin  tcifuniuz  incerira  criam  concingence  pojftf 

£(  bii  wn  hoei  ccncacoc  condidionc  ^jniuay  mocsm  ,  qpam  fiu  ftmper  fiicece  incalligfttir,' 

'  .  •                                               "  '          .  '  ^ianttai 
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llberaiio  faris  contipgcrctcontra  omncsiuris  tc—  mora  cOnnitutUquztamcn  dtbct  cncdetenor,  vt 

pi\^s  i.l,ft[tTUum9u^Mt.dtvtTb.obltgl^tn.fupTM  10.  rcuera  eft  io  co,  quod  fur  pra:ftat.i:(lifi)ationein 

' S  di&.CMif.d4tx*uf.man ftcut. Aiqoe  iutacViut  cfretco-  quanti  platjrai  q'  am  cartcri  dcbitorcs  Dunquanj 

'  ^< di{iofur:s,          tlicrius  dcbitoris  cMiullibet  in  przflant  vtdiccmusin (i.$.^r«x.yr</.  ' 

I  ^  Sicxcaufifurciua  rcs  condkatur:  cuiusteinporisxftimatiofiat,quxrK 
turplaccttamcnid  tcmpus  rpe(flandum,quo  rcs  vnquam  plurimifuit.maximc 
cum  dercriorcmremfactam  fufdandononliberatur* :  fcmpcr  cnim  moram 
^urfaccrcvidctur.  ^ 

.  .   .jc  r  «fant,Uoinnibusboi«e  fi<fcHadlcii<idicinor# 

•  r.....      .     jia^.j.Stexcaufd.  •    Tfquc  aA  condcmnationcm  quod  ilU  d.ccntad 

It.  A  V;d  V  b.  InzfKmationc  incundkrel  de-    t^il.Ug.fiftum  ii.fufT.dt  rtb.crtd,  &  *d  dt&.ltg.f. 
'    bitjeexiudicblltidliiuris.inrpicicndumeftprjc-    f.  iobMit^.tmmod.    Nim  (i  quo  cafu  odiuia 
cfa^tempuslJtisconteftats  /.  vinum  u.fufr.  dtrtk    mor*  poITec  inducete  xftimationem  quantl  plu- 
lcrtid.vlti.infr  dt  ttndiS.lritu.l  htmintm  i7.iftf.m4nd.    riniiexdScinorac,procaldubiomora  &  odiumfu- 
Jn  ouo  diffi;runt  iudicia  fttifti  iuris  aludiciis  bo-    ris,  hoc  maximc  ioduccrct  contrafurcm  incon- 
;  Brbdcfjnquibusrpedafur  vtro  temporc resplu.    di^ione  furtlua.-  Ncctsaior  cflct  ratio  fpedandl 
tit  hit  an  mor«  an  rei  iudicatx  /.  3.$.»»  h4c  infcm-    prjtciii  temporis  litls  contcftatsc  ad  cxdudtndain 
^d.Ly^.fi ptrvtHdit$rtmhfr.dt4&.tmft.nx{iimtTi    maiorcm  tctrporis  prarccdcntis  «(limationcra» 
rem  quanti  plurimi  vnquam  fuerit,  fiuc  iii  bonae    quam  ad.excludendam  fcqucatis  :  cilm  in  vtro- 
fidci  iudiriis  fiuc  in  ftridis,  nufpiam  fcriptum  cft.    <Juc  violetur  natura  cattcratum  condifiionum  & 
iitqui  condidliofurttaa  cft  flriaiiuris,  vt  cxtci»    adionum  ftridi  iu'ij,vt  furgrauiitscocrceatur. 
'  Mnnes  condiaioncs  j.4ilkiium  iyInfltt.dt4cl.Etgo       a    M^.vimi  cum  dtttrimm  ttm  fjiiam  fur  d^M- 
ftcf  in  condidionc  fuidua  fpcdlaadum  cft  id  tero-    it  rttn  lthtr4tur.  R  a  t.  d  v  ».  Potell  tcs  fjrtlua 
pof ,  c|uoresVnquam  plurimi  fucrit,DEC.Odium    fieti  dctcrior  folo  cutfu  tempocis  ,  aut  aliquo 
foris.vtalia  }  icraqucinduxit ,  iia  3c  hocinteccx-    cafu  fortnito,  citra  culpam  vllam  dcbitoris  ,  cjuo 
tera,vtrcs  futtiua  «ftiraaridebeatquanil  plurlmi    cafu  videtur  fpcftarepcriculum  ad  crcditorcm, 
vnC)Uara  fuerit.Non  quidcm  idic  fatti  admiftl,    cilm  nihil  pofllt  imputatidcbItori,nec  quifquam 
iied  ktcreporclitiscomcftatzln  tcmpus  vrquefen-    calus  forcuitos  prcflare  dcbeat  Ug. (cntr^Sus i^  ta 
tcnri«,  ne  alioquieuenirec,  vt  pccicontinuatlo-   fin.infr.dtrtg.iur.  Maximdvcrb  fiisquicrtrditofcft 
ncm  furti  meliorficret  condtclo  fiiris  /.  infici^ndt    idcm  dommus  proponatut.  Tritum  enimeftca- 
6^f.u^4ns  fnfr.dt fiirt.Qaoexemploctiimmulict    fusomncsfortuitosaddomtnumperticerc  Itg.tpid 
qu9maricitcsamouir,tenetura&ionertrumamo<    foTtttitu6dtg.  pignminbonu^.C9d.iiftgnoT.4R.  Atquf 
tarutn  qnanii  plurimi  rcs  amotz  fucrint:  crcfcic    in  condiitionc  futciua  hoccuc  1  t,vc  quifquiscre- 
cntm  xUimatioinillaetiam  aiflionc,  vtin  condi.    ditot&  aftor  cft,  cundem  efTe  dominum  necelTe 
Ctione  furtiuar  rei ,  quia  verjtatcfurtum  facit  mu-    fii  Itg-  i.fupr.  b.  tit.  l.  vltim.fupr.  wfup.  qutm.  C4U.  f.Jk 
hct ,  licct  lcntiis  cocrceaiur  ltg.ptn.infr.rtr.4mtt.    it4qut  Infitt.  dtaH.  Ergo  fiu  Jando  reai  furtiuam  ii- 
Melior  tamcn  cft  condicio  funs  iiemquc  mulic-    cet  dcicriorcm  tadlam  dammodo  finc  culpa  fua 
cis,  qnc  rcs  ainouic  ,qu2kmciu$  qui  contcalcgem    liberari  dcber.  P.xfertim  cunecaliaresfii.quam 
Aquiliam  vulnerauit  hoininem  vcl  occidit.  Hic  (Ii:»fubrepiafueiac,quaelK'dicdetcrioricddicur. 
•nim  cenctur  quanti  plurimi  vnquam  fuichomo    Adco  vc  nec  audicndus  fuicftcc,  (iprore  furcl> 
tcx  die  admiHi  delidl,  in  a^kione  autemreiuma-    ua  detetiore  fa&a  mcUorem  aliam  ncque  fiicti- 
inotarumAe  condfdionefurtiua*fiimatioqu«n-    n*(n  vcllet  inuttodoroino  reddeie.  Neque  eniin 
ca  plurimi  non  egreditur  rctrnrrum  tudici)  acci<    *Ham  rcmperfcq  aturcondidliofuTCiua,qit^aaiU 
picndi  tcmpus  diil.ltg.2.$.q»^umtfi  tnfr.dt  pri-    latYi  ipfani  ,qax'  furto  fuhrcpta  eft,  vt  cx  initio 
Hdt.  dtliS.  NafciturauTcm  difFerentiatomcx  vec-    huiuslegisappaicc.  Eccx  $.i./<^fr«v.^£rfi.  Dec. 
bis  lcgis  .\cuilli«,  quxfic  hahcnc  ,  Qutntiid  tn    Non  videcuc  rcldi  ca  rcsqiix  deterior  redditur 
k»  Mno  plMTtmt  futt  l^.  2.  Itg.  4'tt  kx  ii.fupr.  4d  Itg.    dtR-  Ug.  \.  j.  i.infr.  commei.  Nam  qua  paric  fada 
AqtuL  cum  cx  nacuracondidioHs  futctuacicem-    elt  deterior,  non  tantum  vilior  qucquefaSafuir; 
cpie  adionum  ftridi  iuris  omnium  ,  in  quibus    fed  ctiam  periiircqundainmodo  intclligtttir  ^/rj; 
nulla  haberi  poccft  racio  zftimacionts ,  qujrpca;-    l.infr.  dt  cond.tritu.  Quidcnim  aliud  e(t  rcmfie- 
ccflic  Ittis  contcfiaciooem  :  fiuc  quia  quate  quid    ri  dcceriotcm  quam  ex  parte  pericc  )  Ergo  non 
C^  cum  peticur,tale  dari  debct  vc  aic  Papin.  tn    eft  pcrmittendum  furi ,  vc  rcm  furiiuam  dcrerio-^ 
br.  2.  infr.  dt  vfitr.  fitie  qubd  irapucarc  fibi  afior    rcm  fadam  reddendo  libcrecur  >  maxim^  cilm 
<^^ac,cur  noo  ctriiis  cqertt.  lura  enim  diligea-    noopoflic  resfadacifcdetectorapudfurcm,  quta 
kilMis  rttbucntanc  non  nc(;)igemibMs /<;.  rtt»  mim    poft  moram  futis  Id  contigerlc,  quandoquidcnt 
ftfr.ex  quib.  C4uf  m^ier.  Itg  quod  4kttm  6.  ^.fdtn-  cxeoinftanci,quofuctumadmificraoramconcra- 
tfpNi       pfpi^*  ^4*  **^-      i"  fr4Md.  crtd.  Nec  ad    xifreincelligitur,  cimque  cohtinualTc ,  quo  vfqtie 
tcm  racic  quod  fiir  cx  dic  fiirti  admifli  iemper   lem  rcftituac,vc  fcquiturinhoc        ta  Ug.qui  frt^m 
nrorati^  faccre  intclligatur  vt  (criptum  eft  in  b«(    tum\6.  &  Ug.vUitU.infr.  boc  tit.Ug.  vUim.  Cdt  coHd.oh 
!k>  4^  >"  i*l'*Uim.  infr.  E«  hamquo  ratio  cft  con>    tttrf.C4uf\\ii  dicituthoc  cafumotamin  reipfafic- 
'didtionua>,&iudiciorumomniiift'i<£^(iurii,vtin    Ti,ideft  citravllam  intcrpcllationcm  vtin  lyC.irt 
mis  nulla  peoitus  raorc  ratio  habcatur,  quantuin    q*ih.C4uftn  iategr.r^,  Certum  auCiem  cft  quicqoid 
•ilAUgcndam  obligaiionc.fcddunraxat  quantum    contingit  rei  dcbtcx  poftmota  dcbitoris,idperi* 
iUl  earo  pcpecaandam /c£.^ /««Mii  91.  $. /«fsinrr  ea\odebitotucedcTe).lit3(U^4tiii.&ftq.inf.dtnrii*- 
^  4f.  vUim.  infr.  dt  rtrb.  obhg.  Ex  quo  tpparet»    **/»g.  Nequt  vero  faci'epoct ft  fiei  i,vt  mora  coii- 
«]aim  ridiculurD  fit  monltium  iliud  cftimatio-    trabatur fiDC cuipa  l.fittndum u.(<r ftqq.LmtrujX, 
^  qoantl  plurimt.  q^odinterjptctM noftciiai)».  i^Jf  fyffr.trbihcitisPcofaucocediccmus,  !'  -.-^. 
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ANTONII  FABRI 

2.  ^Nouiffimc  diccndum  cfl",  ctiam 

Ai%.  vltim. 
A  T.  D  VB.  In  catierij.condiAionibus  fru- 
■ftn»  hi-n  vciii  mt  nifi  qui  poft  acccjmim  iudicium 
p*rcepti  fjntji  )qac  tx  squttatcvt  ci  Cairio  Pau- 
lus  fcriblt  in  Itg.  vtdt.mus  j8.  Jf.y?  4iliontm  infr.  de 
Tfur.  Ergi  incondidkioncfurtiuanonpoirunivc- 
nirc  fradus  qvios  ^  dic  furtJ  adroiiG  fur  perccpr- 
nt ,  dc  quibuf  tarocn  finc  dublo  loqiiitur  hic 
Vlpitnus,  cum  ait,  fru(flus  quoquc  ici  hanc  a— 
dioncm  vcnirc  Dec.  Cxtcrac  conftitucioncs 
<]aniac  non  domino ,  qui  tatnen  dominus  fuit ,  & 
aduerfus  dominum :  hzc  autcm  domino  adaerfus 
non  dominum  ,  8c  quod  magis  eft,  aJuerrus  fu- 
rcm  ,  &  confcqncntcr  maljt  fidci  pofrefTorcm, 
quiproindelucrum  fjccte  fai(9;aum  ex  rc  alicna 
iion  debct  ,  cum  fraflus  acquiiantur  iure  foli  Sc 
dominij  Ug.& tx  iiuttfo  \y^.  i.fafr.it  rti  vmi.ltg. 
tfui  fcit  15.  f.  i.infi.it  v/Kr.prxtcrquam  fi  a  boni  fi- 
dci  polTclfjrc  percep^  hnx.  iiH.ltg.  qui  fcit  ^.vllim. 

Ug.bent  fHttJ^i.  infr.it uq  rtr.  im.  Mirum  igi- 
cui  rion  cft  ftu£tu$  omnes  k  futf  perccptos  liiic 
extcnt  ,  finc  confumpti  fiot ,  vcnlrc  in  condi- 
AioDcm  ftirtiiiara  ,  cKCantes  quidcm  tanquam 
propno^  adorif  ,  &  eodcm  iure  quo  icsipfa, 
qi.x  aA^iis  cft  ,  quafi  qui  cx  nouo  fiirto  noi  a. 
quc  cf>  rrfftarroT'e  adf  ire  r  per.  er  c  int  t|.yiyo' 
uut  14.  §.fr#W  fubrtflf  infr.  htctil.ttg.  fi  ftruui  61.  j. 

9.  I  D  E  M  libro  jo.  ad  Edidum. 

TN  condicflionccx  caufa  furtiua  non  pro  parte,c]U^perucnir,redinrolidum 
-*-tcr.emur,dum  folihercdcs  fumus.  pro  parte  autem  hcrcs  *  ,pro  eapaitc,pro 
qua  hcics  cftjtcnctur. 


I.C.  RATIONALIA 

frudus  in  hanc  adioncm  venire?^'*^: 

huui  infr.  it  furt.  Confumptos  vcrb ,  quia  add^ 
ris  cffc  delierunt  iurc  proprio  condidionls . 
Naio  ctfi  vindicationc  agcret  dominus  aduerfus 
furcm  aliumve  qucmlibct  poirclfoicm  ,  extan— 
tcs  quidcm  vindicare  polfct,  ccnfutnptos  vtro 
condicci  e  ltg.(tttum  tfl  ti.C.it  rti  vmi.  £;  apud  lu- 
f\ia.If}flit.ittff.iuiic.  Poti6  quiiquid  a  futcpocc- 
rat  dominus  vtndicare  ,  ^  oieft  ctiam  iurc  fingu- 
lari ,  id  eld ,  pcr  condit^ioncm  firtiuam  condj. 
ccre,  quod  vefc>  vind^care  non po(fct,id  quiance 
condicei elurc f1  nguiai i potcft,  ciim  non fit domf* 
nus,  ncccifc  cftvtcondicatiurcconimuni:  &  ita 
hlc  locas  iiiicihgt  mco  iiidicio  dcbct.Ex  quo  prx- 
tc  ea  notari  volo,  ioogc  dificrrc  frb(ftus  ab  atfti- 
mjcionc  c^uanti  pluiiiiuconiiaptcru(i.|Uc cx  pra- 
gmaiicisnoftris  CMllimanies  ^um ,  cai  priiiacuc 
ftllimatio  quanti  plurimi,  nihi!  pra:tcr(aliucfru- 
duum  fiJc  aii.irum  acc-fli  inmn  noin.nc  coaU- 
q  ji  dcbcre  ,  quafi  &:ipraaliiniacio  qaaniipluri- 
mi  acccftio  quxdam  fic  cuius  aliam  acccdloncm 
dari  non  oportcat  ,  nam  &  imo  vcr6  xfiiiraiio 
quanii  plurimi  rcs  ipfa  cft  qi:cdcbcrur,fru(3us  au- 
lem  flue  principalitcrfiuc  aiccflonc  dcbcaMur, 
aliud  quiddam  tuni^  re  ipfi  rcparatum,  vtpluri- 
busa  oobis  tradatum  eft  t>'f.^  Cai.Ythr.  de  nT/r.jjr 
nitr.  lunge  tamcn  qiiar  diLCu^usad  ijij?rrji«jLi.$. 
(iim  ptr  vtniitertm  infr.  it  aH.tmft. 


^i  1. 1»  c0ndiclion<Ly  9. 
Hzc  tex  clt  .{ua:  ainplifliinum  a  nobis  trafta'- 
tumejigciet  iiaw  ea  on.nia  rclpondcre vclle.-nus, 
qux  nobis  obief^.ifunt  abiisqui  pro  tucnda.Ia- 
cobi  C'ila>i)  (eiiteiitia  contra  nos  ex  profefTo 
fcripicrunt  ad  inpugnandam  Vlpiani,quamnos 
hic  defcndimus,  fentcntiam  :  cxiflimantes  con- 
diiliooemfuttiuam,  quia  fit  exdcliSo,  nonpolTc 
datt  infolidum  contia  hercdcm,  fci  de  eoquod 
ad  ipfum  perucnit  nililis  conteftata  fic  cum  dc- 
fuoAo ,  aut nifi beres futit rcm  furtiuam  cotrccla- 
ucrit:aut,quod  illl  addunt  dc  fuo  .fidaiur  in  foii- . 
dum  contta  hcredem  non  effc  illam  cx  deltdo,fcd 
vel  ex  quafi  contcaiflu  vcl  ex  variis  caofarum  fi- 
guris,  &  vtipfi loquuntur,ex  fuafuxcaufx  f]gura. 
Etfiautcm  crrerem  huncfatis  fipiiquc  lefLitaui— 
mus  in  poftrcma  paiteChlliadis  noftrx  dc  trrnih. 
fr4gm4t.& 4il.fi  ftofnrt  j.^  vU.fapr.  quia  tamen  vi- 
dco  taatopeic  fibi  cuspljccrc,  &  blandiri  in  hac 
fua  opinione  comptobanda,qiiaft  nihit  vcrius  Scid 
VMH  noflri  principia  accummodatius  cxcogitari 
^  quoquam  pottierit ,  conqutficis  vnJequaque  ra- 
tionibtts  ad  quatuor  vfque  5:vig!nti.  Erit  fottafle 
confultius  icfpondere  hoc  loco  ex  ordineadiin^ 
gulas  nc  a  1 1  ipfi  aut  ftu  Jiofi  iuris  plcriqiie  quos  .lu- 
diocxpcftireauidc  vca.l  quaruor  iilos  Bencdidlo- 
rum  libros  refponJcamus ,  lltentii.in  noftnim  fic 
«ccjpiant  qiufi  non  tam  viifloi  nr)$,quod  parum  cf- 
fct,  qu^in  VlpianuiTi  &  prudcntcscaf;eios,quo- 
rum  nemit)i  in  mcntem  vi  quom  vcnit  vr  contra 
Vlpitnum  fe^^tirct,  dcfipmffc  hac  in  refatcamur, 
Cumque  oobis  ad  quatuor  illos  libros  refpondcdi 


necaniinusoecotiii  nobis  fit ,  quibus  necfcre  fuie 
nifi  cuifim  Icgcndi,  ne  K.ationaliun)  noftroruiti 
infticutum  aut  dcfcramu$,aut  intcrpolemus ;  hots 
tamen  affeqnemur,vt  ex  his  qu^  nunc diccmus,fa- 
cile  fit  cuiqucincelligerc,  quim  fubcilia&clfr^ar- 
tiadnt  cztera^quxilliin  carpendis  &labendispa<'- 
ftm  fcripti$  noftris  qnafi  incpta  &  reprclicnlihi- 
liora  cumularunr ,  dtquibus  tamBnetiam  fingulis 
diccmus  aliquid,fcd  fui^  1  cis, &  cdm  in eo$  rciciis 
incidenraus ,  quibus  illi  contra  nos  ab;ituntur ,  ve 
cuilibct  apparcac  rcc  iftit  rcrroilspoflirnos  dtti- 
ncri,  quin  nauigationem  inftitutam  pcragamus, 
ncccamcnpati  vcllc,  vt  qtixi^  fi  tam audatterpro 
vcti$&  Bcnedi^lis  vcnditant.protalibut  habetc 
quifquam  pof]lt,nifi  qui  malit  com  iisomninodc- 
lipcre  quim  cum  prudemibus  bcnc fcniire. 

I.  Obiiciunt  in  fola  furis  pcrfona  ccrni  odium 
illud  Icgiflatoris,  quo  cfteCtumeil,  vtcxtrapcr- 
nam  dupli ,  vel  quadrupll,  qux  pcr  a<aionem  ^urij 
roaoifcfti  velncc  manifcfti  pctitur,  cctam  condi- 
dionc  furtiua  tcncatur  §.fi(  iiaquc  i^.hintt.itadm. 
Id  autera  quod  talircr  odiolum  &:  perfonalc  efla 
nondcberc  perfonam  furis  cgredi,  nccadinun-.i 
cenicmhcrcdcmtranfire  4rg.l,Tfus  aijus  ii.fupr.it 
vfu  &  habitliu  tmnthui  68  Je  rtg.iur.  Lvitid  n.Coiie 
«f^ /«>jf.Prx(ertim,inquiunt,  cilra  quodifto  modo 
odw^iu  cft,fuo  modoal  qua  pamx/pecif  prx  (e  (c 
rat  4Tg  l.qui  txctptme  4f0.fiif.dt  cSiiil.  indtb.l.feifi p4~ 
ttifamiU4t9-f.ptfi.tnfr.ie  SC.  Mdced  Rcfpo»idcmu$, 
odio  quidenj  furis  indut^am  cftc  condiftioncai 
furtiuam  ,qux  exiurisratlone  nequcdomino  darl 
vnquam  poiret>ncquc  cura  vindicautyic  concur- 
s  rcre. 
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t)E  CONDICT.  FXRTIVA  tlB.  Xlli.  tlt.  i:  47^ 

tc^e,fc<I non illud  eriani,yt  fur i&ioDe  rci  perfccu-    iHfr.4dU^.  Cfrml  dt fjdf.l.ft(uti  i%.iirtpil.m.  Null« 
toriainfolidumtcnMtur,  cuatnrircsfurtluaexta-    enlmlcxeft  qu«  adtioncs  mcrd  popnalcs  )l  mixiii 
redcnerir.  Eft  cnimhoccxraiionciurii  commu-  iiacpartefcparct,excipiend4tanrameftadiiofuiti 
his,  ci\m  cx  die  admifli  farti  moram  fcnper  face.   cx  adionibus  mcr^  pcenalibus,  &  a(Sbio  Vi  bono« 
rcvideatutinreftitucnda  rcfuriia*,quamnecau-   ramraptorum  cx  mjxtis,  quia  putauit  practor  fnf- 
fcrrcabinitiodcbaiii.v/r.in/r.ft0crif.  Eademcrgo   ficcrccondidioncro  furtiuaro  l(g.  i.i.fllim.vi  bt- 
f uri j  ralio  ficit ,  non  furis  odium ,  vt  cius  licrcs  in   mr,ritpt.  ttnquaro  qur  dctur  in  iictcdcm  ,  non  do 
folidum  quoquc  cidem  aaionemcr^  rcipcrfccu-   cotaniQm  quodpcrucnit,,fcdin  lolidum<<j;j./<j.7. 
toriatencatur  >  non  qaia  furfit  aut  aliquo  dignus   /.  vltm.fnfr.  &  hsc  Itn  :  Sicuc  &  ex  pablicis  m- 
odlo  ,fcd  quia  furis  hcrcs  d.  Iffrofurt  7.  ^,v!t.fupr.    diciis  cxcipicnda  funt  crimina  lacfx  maicftatis.  re- 
nccin  fpecicm  poenz  alicuius.  vt  iftl  cauillantur,   pctundarum)pcculatus,&  dcrcfiduisiqucdcfun- 
ci\mfurtiaa  coadidlionallacxparte  fit  ptKnalit»   do  ctlam  rco  anie  litem  contcftatam  perinde 
fcd  in  confeqocntiam  aditq  hercditatis,quam  4di-    conira  eius  hcrcdcm  cxcrccri  poirunt ,  acfi  lis  cum 
renondebucrat,iicodemiurcq'Jodcfundus  cen-   dcfunifto  contcftatafuillct  lig,tx  iudici^m  xo.infr. 
fcrihacpartcnolcbat.Furisenimhercdiutem  ad-   it*auf»t.ltg.fUiM.niltg.lulftt.  Scd  negamuslu- 
rundeqaanconttaxitcumdomino  cuifartumfa-   praditflam  propofitioricm  pcitinerc  ad  a£Hones 
ftum  eft ,  vt  iifdem  adlionibus  mcrc  rci pcrfccuto-    ciuiles  mcrc  rci pcrfecutorias fui  hatara  Hcci  ex dc- 
rlis  tcncat'.irqutbusdcfun£histcnebatur.  Ideft&:   liAo  defccndcntci ,  cuiuivr.odicftcoHdidliofurti- 
Condi&ione,&  vJrd  catione,  &c  adtlonc  ad  «hi-    ua  i.l,-;.  $.  y/rm./ifr.Eflfet&adiolegis  Aquili;^ 
bcndum  d  l.-}.S.\  fufr.l.}.i.vUm.&i.ftq.infr.quib.tic   fi  in  ca  numquam  lis  vltra  damnum  «ftimarciur 
CMfinptJftff.tii.t^on  tamen aciionc furti,qua:  quo-    §.hiiMttm  vtrhk  9.  Infiit. it  Ug.  Aqutl.  Ug.  indt  Nirtf- 
niani  mcrc  pcsnaliseft,  nihil  nificiiminii  pcenam   tim  Zi.f.bMm  »iiuntmfufr.fi.t&.tit.%\\nK  StjMx  ple- 
peifeqaiiur.  Crimcnverbnmulque  ptrnacrimi-   rxquca6lionc5,dc quibusfupri  diitimui  cx //^.C<- 
iii$  mortc  furiscxtlnguitur  ,  io  quo  licat  hercdi   iut  Stiu  ii.infr.dt  SC.  Stlim.Ug.frttudMt  i.Uottmiu^, 
prodcft  Innoccntem  cfTe,  ita  cidcm  nocet  furls  no-   iUuittrum  itg.($mmiff4  i^.infr.  dtpub!ic.& vttligal.  Ug. 
-centis  hercdem  eum  clTc.  dtTi*tioms^u§.v!tTm.dtdontt.dtll.Ug.v!tm.4d.  itg.  luL^ 

II.   Obiectio  huicnonvaldc  diflirailisoft.  fKn/^f.  Lx  quibus  locisomnibus  pcicndz  funt  cx- 
Aiantcniminfolaiurisoonetiaminberedis  eiui   <eptioocsadfupradi6kam  rcgulam ,  nc  quis  eam  i 
|>e:fona  cerniodium  fadl,(dcft  dclidli,cxquo  c6.   nobisingenionoftrocuctti  caluranietut,  autfingf 
<ii£Ho  fortiua  nafcitur  8c  compctit  l.fi  mbo  10. i  nobis  rcguiam  cx  vnico  exemplo  condidiont*  "•* 
ipietiesdt  nmftaftt.  Deliclum  autem  omnemorte  ftiitiuc,  Sc  ex  hoc  vnico  iuris  loco  dcfumptam. 
eius  q'ji  fecit  cxtingui  Itg.^Jt  ctiunnut.  Itg.quodii-   Quamquam  nemo  ncfcit  rcgula  scftimandam  cfli 
ximus  i6.S.vitim  quad  mtt.ctuf.i.ludui  o.itiur.fifc.t.   cx  iurc,  id  eft,cx  vera  tedaq.  iurisratione,nonex. 
iiim  fdifi  ii,4i  itg.Ctmtl. dt fd!f  Ergo  ad  hercdem   excmplorum  multhudinc,pixfettim  fi  vtin  pro- 
non  tranfcuntc  taufa  hoceftdclido,  ncquecffc-   pofito  cxempla  in  contrarium  nulla  profcrantur. 
Autn  tranfire  poiTcid  eft  afikioncm  c3c  dcHdlo  pro-  Quodnam  cnim  cxcmplum  profcrunt  aductfarij, 
crcatam  adeiuscocrcicionem  MTgum.  Ug.i.dt  itgih,   aut  quem  ctiam  iuris  locuiti  ,  vt  probeotfalfifli.. 
Rcfpondemusfi  rtum  quidcm  morteJurisextin—   mam  illam  fuam  conciunoncm.quam  vocani  re- 
gui,5cconfcqucntctadioncmfurtiqua;  mer^  pce-   gulara  ,in  adionibuscx  dcLfto  ciuilibus,  &  mcti 
aialiseft,  fcd  non  «que  condidionem  (iirtiaam,   leipctfccaroriisdcfandioantc  cdtcftationemrco 
quialicctderccndatcxdclido,  mcram  tamcnpcr-   fucccfTorcs  eius  infolidum  nontcnerj ,  feddeeo 
fccjtioncm  rdcontinct  diS.ltg.ft  pr«  furt  7.  S.vlt.   tantiim  quod  ad  ipfos  pcrucncrit^Egoccrtccx  toc  ^ 
^pr.ncc  vllomodo  ptrnalis  cl\.btft'jliam  cflccon-    lcgibus  quibus  illi  p.iginas  integras  in  baiic  retn 
iccucioncm  t  vtquia  deli^lumomncdelinqucntii   oncrant,  nullamvidcoquJedehuiufmodia&inni- 
morcc  cxtinguuur,ipfactiam  rci  pcifccutiocxtin-   bus  loquatur,  aut  ad  vllam  carnm  aptari  puflir.' 
guatur  ;  qux  nec  in  p(r;.allbusadlii;nibijscxtin.    Mcoquc  cautcilli  &  dltut^ ,  fcJ  non /atis  cxboni 
guicur,  quominushercsin  id  faUero  quod  ad  cum   fideivtglorianiur,regulam  fuamcnnfu.^^e ,roixtini 
c^dcfiindbi  fcelcrc  pcrucnit,tcncatur,vtcxiisipfis   Sc  In  follc  conccpcrunt  dc  adtionibus  cx  dclidd 
fnpradidis  legibus  apparct,quibus  illi  contranos   t^immixtis  quim  mcr^rcipcrlccutoriis  vt  rudio- 
nictincur.  Denique  falfum  efl,  quod  ifti  provcio   tibas  iroponerent  faciliiis,  allatis  promifcu^,  Sc 
inpponunt  comparatam  ciTc  condidiontfm  furti»    confdse  quoque  tot  Icgibus.-quxorr.ncs  loqcan* 
nam  ad  furti  cocrcitionetr,  Cocrcitio  enim  futti   turdc  adionibus  crimmalibus  publicorum  ludi- 
£ne  poena  elFc  non  poteft.  CondiiSl  o  autcm  folara   ciorum ,  quz  funt  mcr^  pcet.alcs  aut  de  praetoiiis^ 
rtm  pciitnon  pceiiamd./.7.)5  i /«/«'. /  48.1«    Quij  licet  cxpartca^ori$fint,vtplurlmllm  rei  pcr-  < 

friruip.lfi  fignoTt^yS.iumfitrtiinfr.itfurt.  /ecutori^  ,  attamen  ex  partc  rei  funt  paina'es; 

III.    Argvmentvm  crt,  ante  litii  conic-   tanquam  ^  prztore  conceptas  ad  puniendum  fa-  , 
flationcm  co  qui  aliqaiJ  deliquit  defundo,  fnc-   ftum&dolumeius  quicooucnitur,vnde  &  pcrna- 
tciTorcs  elus  in  quantum  ad  cos  perucncrit.con-    Ics  paffim  appeliantur ,  quoties  fcilicct  ex  Ac\\Gt6 
ueniri  dcbcrc,nonin  folidum  Ug.  vnk.Cod.txi^iB.    &doIoproficircuBtur/<'j./;A(af  ii^ttfntt  ^.f.t.iuf.quoi 
defutUl.  Furcm  antcm  qui  tcm  ahcnam  inuito  do—  f4tf.tutor.4Uthor.Ug.fr4t9r  4it  $.S.vU.&  ttg.ftq.  tHfr.it 
inino  contrcdauit,non  .'diquid  dcliqu.frc,rcd  mul-   r<^.diir/)*r.tHi^<(.p/ii.  nutlapcnttusdeaflioncciuili 
Ctim.  Eo  igitur  antc  contcftatam  litcm  dcfunfto   dcfccndcnte  cx  delido ,  qUr  fui  natura  &  cx  vira-  j 
Iberedem  Jpfius  Qun  in  folidam ,  fcd  in  quantum   quc  parte  tamadtoris  quim  rei  fi:  merc  rei  pcrfe-  "' 
•dipfum  peruencritc  >niieniendum  cffe.  Dicimas   cutoria  ,  ai^ioncs  enim  ciuiles  lum  quoquccum 

iropofitionerogcncalitcrvfram  cffcin  aiftloni-  tx  dclii^o&dolo  cius  >  qui  conucnitur  ^deiccn- 
UsomnibusptrnalibuSincCtantuminixtij^vtad-  dunc  ,  noti  tam  comparatjc  funt  t  vt  puniant  fa- 
ta«rfanjputant,fcdciiamn^Brij,tifiipriprobaai-  flura,  &  dolumciusqiiidcliquit,  quim  vtaftorit 
pMs  cx  Unhtrtitm ^ufr.dtCMlumiiidt.  k^.  (umfdjfi  it^  iadccaoitati  CQOluIanc ,  ia  quo  maxim^  difieruot 
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^ piaetorH^-S<  idcirco  iiufqu»ni>paenaUi,aatqaod  fius  dolo, «dm chtidoUan6tri  fitrnnliS^  Mli 

iJem  ell ,  pocn*  iwniBe  conccptx  appellaDtar,  fit  Lmeruisui»fr.  ?T$ft(t$,  IJtfuiinficidtus  ij.  |.  # 

Qu6d  fi  VL 1  vnam  cxeroplum  profcricnt  iducria-  Mfr.i941lfr.Ecgo  »on  oiQ dc ca ^uu4 Mcueoitco^ 

fHiUcuius  aaionii cioiiis cx dcli flo dercendencla  oeaUicamdcbere. Refpondemnt effe  qttMem  i& 

%  merdrciperrccutonc,  quam iex aliqua  dicecec  iam  luclsceguUm,fcdcxco  dcruonptam  quod  rc* 

n)nd.iri  'n  "oli(iam  cortra  hcredcro,  adJita  ra-  guUricer  aetiones  ex  deUOo  dcfcendcnies  fuo^ 

tionc  dia  i|«i4  «/e/i*  d«W«  cedcrcmas  UbentiUimit  poenalct,  pia  tori»  quidem  omncs  fine tIU,  vt  piM 

regulaffl  iutis  corcra  not  eire  faterenor  pcOf  to,exccpiione,ciuilci  vcib  quam  plurim«,ac  pro« 

ptei  nU  vcrba  f«i4  fjfff  <»:  (i</«S»;  fignificatent  c-  inde  reittirigcndara  elfc  ad  aaioncj  meii  pansv 

nlm  regoUmeaqiiacircifumpiaiatio.eaquccoj^.  lc$&  mixu&,ox  tjaibusgcutr-.iict  8c  indillindli 

cep<apermodamregd«,qaainui5  excmplama-  verumeftyCcnari  hcrcdem  dc  co  taniilm  quo4 

iiudprofcfri  nullumpofret.rectliusiurjs  textus.  perLenit.exccptis.vt  iu^.ri  dixi,a(fttooibus  futtl, 

N«Bcmm  Sol  eo  tninds  (pecicm  conftituicapud  U  Vi  bonoiuraptotum.iLCir.qaeRepecundarum^ 

flulofopbos.qu6d  fic  voicttt: qoiafufficit  &  jimn  Pe(oUius.&  J>e  tefidais .  fed  iion  crTc  extendCQ« 

^lcscllcotf  caiidcm  fore  omnium  naturam  5c  da  ii  aJad.onc^cliiilcj irc  c  ici pcifccuiorias,qu^ 

ffVdiCtonem  quK  buius  ^Us  eft.    Nam  &  D.  licei  fioi  ex  dclt^o,  nul  o  tamcn  uiudo  funt  pm. 

TkomasrcQfit.  fingulos  Angelos  fingulasfpedei  na^cs, neqvcex  parte  adoris ,  neqoecs  porte  id, 

Ao^lorumconiUcuere.licct  fint.ipli  Cngjlarcs.  cuiufmodi  clt  condidio  f  irttoa,  >tc:;inuc  alix  a» 

Necrat^HsigaocomDltacfleiariso^liciPiiiicipiaB  ckioocsiic  quibutduimus.   Nec  >oipifik^ 

^iuttaf^oe  propofi!lones,qu«  cx  TBOUDnlm tucts  dum  eft  ia  his  «ftionibas  qood  l^rcs  ex  ^mii 

probarip^  fllnt,  rcc  idcirco  tamcofufpcdc  didcli«5o  conucniatur  q  i  nq  lod  atSkione  metj 

Teritatiseiredsbcaut,.Qualci'ludcftfoi;caflcauod  cci  pcrlccutoria.   Hecuiim  loU  latioeft,  qu4 

Afcicanut rcfponditin(.f«««ir./i^.  drm.<nar.i»  bcrcdeiD  rempcr  obligacin (blidom^neeminas  ^ 

f(^fcN«^M«»iiii,n'.  nficutiUuJ  receptumcft.vtde-  aftio  cx  r!    o  i^ef  endati /.7.«.r/f./I(;>r.  quimii 

Vitores  lo' ucntes  S.icho  manuoulfo  quem  igno-  cx  cootiadta  /Jf  btmiHtm  7  i.\.i>f  ,i^fitd.tx  dtptfit^ 

caucunt  m.inuroiflum,hb«iciHjr.Itahoc  quoquo  txJMtitmrtaim^^.inJr.dtMig.crdSJMu  lyj.  S, 

ffiCcpiutH,vt  Sticholhic cie.icndo  nummo^  dcfun.  f^tM rtgHLiur.  .  '  ^ 

d  crcditoribu$ignoraoribui,a  ieoareeos  poffic.      V.  Osiectio  fuperiotifimiUs&coot^afi 

Itcin qiod de vuigarl taciu icri^nomh  lilodeajoo  ift. toCicslnhcrcd£dariaAioneinfofidtt,qooticft 

cre  iiiurin /.4.d*F«^i^^lfdl-yii/fif.  Quooame-  exfuodeliaoconucn  rur  </. /       44.il fJfjorJL^ 

nim  a  10  loco  vuli;aris  ucnx  mc  moncm  ^  piu-  fwd  iiiwriir  9,  i.vlt^idrMtnlmLtiS.  Fatis  vccd^ 

dcniu     iiiX*a\  cilc  tcpcrias }  Etfi  ille  quoque  hecedcmnon  conoenlrt  ex dolo  fiio,qal  ob  eiua 

locasaltiCC longi  mtelligeodus  nobis  videtur ,  vt  furrum.cuius  hc  cs  ed,  conoenicor.  Dicimos 

dociumasinChiliadisnoftrxrccundapartc.Eodg  rameirc  rcgulamadfirmatiui.fednon  fi  conoer.' 

Vftoiaievtantutiam  aducrUilj ,  &  vi  dosfcag-  tatur.ncgatiuc^quafioonpolficin  foUdjm  tcnc^ 

CaorcanclacaRe^uUfiabiUndaqoam  nos  con  fiKeres,nifiexfao&  pcopdo  «Ulo  coaueniacoiv 

ftUuitnuSjdeadionib  SLiuilibusexdcHfto  quiJc  NaminfvUdum  tenetur  tum  quoqt  ccum  cx  do- 

defcendentibasi^dmerd  tei  pcifccutoriis  contta  lo  defiindicenueniiur,ri  adio  fui  natura  mcrata 

hcrciem  in  fy^km  dandis,  cdm  cam  non  voo  tciperfecutionem  contincil»liuecx  delido,  fiu^ 

taniiimexcmplocondiaionisfariiu9,vtil!icrimi-  ex  conttadad«fi;cndat,  Vtaiqd&4iMafUIS^pro<^ 

nautur  lbdalii$pltttibu»iUufltcnJUi.  ncqut.  exhac  bauimus.  .  ,  .  ,  „  .  ' 
folalegc,  vtCaiadiiScrcdidtt,qniauraseft  fcribe-       V  I.  OBlKCtid  cft,ex  Facioorcdcfiindl  h$i 

ce»fihio'iexnonefrct,nemlncmforeqai  non  ad-  rcdcm  ron  Hebercdamnum  fcntlrc  cx  l.'yitifr.dtri 

loitteret  coJiiWooemfaitiuaminfoUdam  aduer-  &  w  tfr«wr.  S  buct  vetb  daranum  hercs  furisex 

fus hcrcdcJatllMidcb«c,fcddccotwiTdmqQod  dellfto  defundi,  fi  in foUdum tenecMor  co  cafa 

adhcrcdcmpcrdeiiiirct.Sedc  jamcx  d.lfifro  fure  quorcsfurtiuaadeuai  in  folidum  nonperocnifli^. 

S  vlr/wr  q.iilocusomiiiamoptin      apcttiflime  Refpondcmus.hcicdem  quidcm  fjrisfub/reho< 

piobaZ  oon  modbTCtifllmam  effc  propoflwocni  «f"  damnam ,  at  oon  ex Ucinore  defundi,  fed  cx 

«KUStnbac  Ugcponiiur,  fed  c tiam  ptopoficionu  h&o  proprio,  qu6d  furis  hctcditatcm|adcando. 


ttuaobUgsclfuris  ,     ^  ,   r       ■  ^   ■■.  ^ 

cb  inqnir,  flaiarrib^Ur  fttfiauitiiuh^  QjWtnaoi  0-  W""it  1^,^  f.fUuiL&  ltiJtiiimMfr.^tk.txui^ 

nim  obkc...  cH«raiioilU,finonelletfiw&go.  ii  MF«t.  Nawqolfciolcaucfdredebait,  aftio^ 

netaUsluiiwatio«f  regula ,  aaiones  quamols  ex  ne$  cioilcifiiln3tiir.i  mcr^  reipcrfccatoriasrranfi^ 

dcUdo  dciccnJcntci.fimCTd  fintrei  pctfccutori»  relnfjUdiimaduccfushcrcdca»,  quamaisdcfcaii^ 

daci  in  foUdum  contra  heredem  /  Ratio  igitur  ab  dcattt  a  ddifto,  cakgc  &  eoodidonefnrU  he4 

VlpianoaUata,  quamuisoon  faciat,probai Umeo  reditatemadnfrcvldctur  Itg.fidiu  ii.infr.df  at^utrl;. 

rcgulam  ,  aut  ridic  Ius  certd  fuitVlpianus,  cura  hiwd.  Sibietgoimputetfidaraoofamheicditatfa^. 

lunc  lationem  fibifinxit.vt  nobis  faham  tcgulam  adiit  t^.fi  bmiiuum     infr.  maxdst.  bg.  ^.«fCCti^ 

ihliiiliTT'          *  TnifA.  aot  ii  laccofa  fit ,  damnom  iliud  cum  Imj^ 

I V.  A RGVM  E N T V M  cfl.toticsio  hcrcdc  dari  cro  roaiore  compeofer.  Sempcr  enim  foloendo 

•aionc de eo,qood  ad  ipfum  pcracnit.q  iotics  cx  intclligitur  elfe  hereditas ,  qung^itheccdea^. 

defandidolocoooenitar.Exiurisregala  q    po-  IfgMertm  ,6. dr btn. Ubtrl.l  jp  1  ifll^fim^r—'-* 

nitor  in  /.  tttitt  4  i..dtreguhkr.  Hercdcm  porro  qui  iunS.rtiM^  quit  loj.iiswr* 

obfurtum  defundi  condidionefurriua  cnnucoi-  V  1  L    O  b  11  c  x^^^t  fufficete  her< 

Mr,cidefanfti  fortoCdDaanki  Ifiim  ty  f «ioo  qaotiei  ex  defundi  fawcoooenitur  non  ia  Iih  \ 

Mmmfim,  diioniiKacfWCQofeftnM  fta  a  MgHSmJI^  ^  ^««"i  *^ 

■                       -  *  w*.^ .  P^cqiti 
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^kcrUcnitjConcIemnwJipfum  dtbcre  iA.iitvt&vi  cipitffr.Dtd0f!4t.lJitt0r69.i)efidtinfi  q  iim  vis&  po- 

ifrH«(,Bonau<c(n  mjuciu  \et{iii  hcrcdcin,c(uaiJ^  uftas  iadtc  j.  £c  verb  param  tcfcrt  an  t^o  n^ca- 

i9  m>)mQib  aoaieii^tab fi  mo di>  coademaettr te  tn^ez dctiOiMli  vero  et  coacra^u  qmdcni.ied  it| 

iJqoo(ladip(anperuei3iIt.Rerf'6Je9itis,inad}o>'  ^amcn  vtnonalicci  locum  liabcrc  p  (Iit,  quam 

l>a$quuieaamctc pflBnaUbu^aacmiitii^itacfi^rfd  doluf  &  dclidtum  intcraeaiattvc  lo^/  ^^VH^  7* 
Don  in ciuiiibut mera rd pcrii*ciil«flfcUcft i^Ui^.Dtp^fit.  Vcro<)ue  calm caro ddt^^ita 

lift04erc(indeniibus>  quibaaooti  de  co  qusrea-  dtonevcrrjtur,&  dolus  fohis  condcmnationicait-' 

Aiagfctaip^qcfo  wei|e{9i;  her9> ao  in  iarano,  l»aprxbct.N9>nigi|ax(tiftinguendameilaaa^. 

jPiBtffif'""'»*»^ y^^pfsffW^  fatiifiiduiii,  dtipomfa^tfcfcMarMtei4eliao.redtndMnrad' 

Ot       iBid  deCceo^msMttll6»  tsacadfr  pOenaacrirainis,jn'aifaieramrcl  pcrfcciitionem.' 

U&o.  V  .c^&i^w!  '  ,v  u^J,rfV  .«P«T»««nw»<*ucrfMiotnm  noftrornm  error  ia 

VI^CNf^t^9ln«loMflbd,q«a«^'  eocft, qaodia-aAionibnsek  ddfdb dercemlentl-' 

•dfiflcJaliatcdeperuenif.proptercaclco  iciici  pofTe  bas  mccamrei  pccfcoitioncm  habcnt  ptp  Pfleni^ 

iq9fci.vt  Mrpe  l^ciyy  c^io>  qBcaiut  /.  in  honn*-  delidi ,  auc ^lteffi.  cum  deiidi  i^ana  confinidoa> 

m  tftkmg^MlmUJtHtiiKbe  u^utMr.  Haoc  cdn  taUCiiiSftitdonmaae  habeac  petireciitit»  ret 

vcr&ratiooemceilarcin  cohcicJcad  qu6omnino  cam  perfecutione  criminit  aur  poc  d.l.ijiiir^] 

"•^".«l^oAiiartopetnenait. Kcrpodemntil-  ^^afTitic^.Lfif^wnu.$uiim fiattoifr.IHfiiriJ4§. 

V^^Slmtf  entm  hfcobieAtoneayftBemooon  p»fmfj.SAfiifr.hum^ 

«ioidcmfcrerecldunt)  rationcmillam  obii-      X.  Akcvme  m  t  VM  eft  ,  Ac^ionemcmctiti 

i  hccedis  de  reilicucodo  eo  quod  ad  infam  fotidaaijEi(dolo  dc&oAi  CQncra  lieredcm  datni^. 

lenit ,  vc  turpelocmn ei  eztorqacatnff  ada-  necclTei^es  COntnAn  relque  prrfccutione  de<*! 

fi^nes  auc  trcrc  pcL[,a'cs.iuc  rristas  pcrclncrc,  ne  fccndcie dJ.fi beminati  'J.yi.Dtftfit.  Hoc  VCf&^itfi' 

y#^u  criminis  aioite excin^  licres  cx  rcdere  quiunc, ecqnid  aliud  cft,qaim  vt  jotcllig.iintis  a- 

dKGin£fc(]ocnpleteVarif.l)»MljnMii.fak.CcKdli^  hvdlattseae.fiaftiodefeendatekdeli&o,  tex^yic 

6SJltfuiiEiJ.cMmfMlfi  i;.  infr.  ^dltg.  CtnuL  itf*lf.  fcd  pcrrecuttone? Negamus  propoficfifnKniquacchus 

ina^ionabusciaiiibusmctcrelpaiccuiouis,qua-  iTaconceptaelHnneceirefitadionemquzin  foU- 

«He^ del lAo  defcendcnjSbat aliam  cflc rationcm,  dam  ex  doho  dcfundi  contra  hcredcm  dacur ,  de- 

qu« fiicia if vt  in  rohd.im cranreancin  hcrcJcm ,  il-  fccndcte ex.contradu, rclqnc pcrfccutiotic.Ncc e- 

lam  nimi  utr  quam  adfert  VipianiUf»  d.i.;i  prtfit-  oim eiic  hoc  ncceiTe.  Sed 


Iffjj.rir.yir^^ilutaretpccrecationCeftcibent^inquo  ran*oiiemMiertS3ttiriM^ 

ntoiqde  adHonum  genere  ncqnc  dc  lucto  ncque  fun^i  here^in rotidum  tencatur , faid  tnqnJc  Vti ' 

dc^amno  hcredis  quzicaduni ^»(cA dc  r o dun<  mi^iaMiMk^Jbifmrs^  ndpuftrfimitm  d^m- 

•ikatquid&quancuma^kodi^Ctvi  ciplviiiiS—  dir.lit  quibat  vecbls  non  lam  inrpiciendum  eft 

|B^(aci&fiar.                     i  quod  lexalt    r»nir4^«qti^m  quod  fubiicic  rtiijMk 

OBie<:T(oeft,IiieontTa6iibuifu'cceiro(es  fufimiQM.  videncur  coimadditaprjccdentiailla 

ez  doloeoramqutbutrucceiferaDt>inroUdomtts  eK<Mtr<tAinoh  tamad  <ncludendam  cauram  de- 

•aeri»  hoceftvnnnsqucmqucprocaparteproqua  lifli.qtiam  quia  cauracontiadusadioitftam  fcro- 

^res  ei^  ijid  u  i57>  i.rU.imBdjbtt.  mt  ijt.  S.  vU.  bt  per  &  comitcm  habet  rei  perfccntionem-,  cauia  ve^' 

•ngp;  t«r./  tx  dtftfui  ixdAx  s$ntrtiHbm  ^^.iaf< .  Dt  aft.  tb  dclifti  pcrnamjcamquc  non  cranritottam  Sn  he- 

|g|.(^4«5ioii.Et^o,inquiont,aiiudc(tio  dclii^ittp*  tedcs ,  fcdfi  quandp[coatingat(  contiagic  aateni 

•ir.C.e  dc/i^.          Acquicondi45itofbrt!uavide>  noo  fcmel ,  nec  in  iwndi&ionc  fnctiua  tantilnij^ 

tuictrcexJcUdo^riceounloquuntur  ne  abfuidd  qucmadmodumin  ropeiioilbusoi^endimuOvt  a- 

Mi:cre  vlJcancur,  ii cuin^iudentibusnotlzist^la'  monaqies  dcltfto  nlhilnid  mcram  rei  pcrfccu- 

lutd  &'  finiplidtci  dfeani  jS^  «l^a^ljS^  noB  ib-  ^tionemcontinieatjnoncftfeparanda  caufa  deltdi 

luit'  ici('«6lu  cnntredatlB  rei  furtioir)  fed  etiam  i^caufa  contraftns,redadbionis6ftdnsmagis  iiW 

falla^i;     doH  :rali,nnequo  fu:turani:Uumcom-  fpiciedoscft  quitn  vtroq*,  adionis  genere  totusidt 

mlttituid.  L  fHtriti  ^ufnfHit.  RefpondcmnsaUud  lei  perfccutioneconftit.d./.7.$.r/f.  jiir^.C^iwi/iir. 

quidcm  tuciseirein  ccli^is,  aliad vccbin cootrar  XI.  ,A  R  c  y  .m  e  n  t  v  M  eii ,  Adionem  de 

Aihus«  ncucAf  aliacaufa  ei)  conttahcnditall^dc»  alienatioae  iudicij  mutandi  caufa  fafia  non  eC> 

linqv  edi  /.  i.$  i.i'//r.t/(fvmi/.4/i.quiaa6tionesqa«  feptrnalem,fedpcitine(c  ad  rd  perfecucionem& 

nafcuntuc  cx  delifto  rcgu!ati:ci  Cunt  pmnalcs,auc  ^.§.TU.fKfr.Dt^Uitnst.iudi(.mitt.(Mf.f49.  £c  tanaipii^ 

Meidaot  mixiCjptctotla  quidcm  omhes  cx  part^  quia  vtdecnr  cx  deli^o  dari ,  »on  cfte  diUidam  iift,< 

re;,c'nilc  .t  .'c  qitimphirtmi.  Atftt  ineiwri^quar'  hcrcdem  velin  fimilcm  fuccc/rorem,v-tceq'  epoft  * 

cXcoirad^ibu^  naiLilturtomrcji  luncreipcrrccuto-  aonum'i.$.V/h<tt«5J.j.  6.&'j.tad.tu.  Ergo  mulctf 

^fef  aria  cx  parterei.nui!«ptocfilspfltaa!eSinlll|)ro  minilscondidionemfercloaiil  aducrfus  heredctn 

panalibuThabcreqiiis  vclitcjspcr  q  iasftttTitca-  dari  in  folidumdebcre.taoquam  qur/i  cx  dcl'6t6 

acotionaiisprciiur,de  quihin  mi./ff«/<irw  eft.magisexdeUdkoagnofcaturdari  qi  am  >lla.  Rt^i  ■ 

f.^dttri  Dt*tni.9hlig.l  vU  Dt fiipuUt  prtttfJ^fM^  ipobdemus,  Adionemillam  de  aUcnationeiudid|| ' 

f^kUBi^  C.d:p*S.Si.dn<3-.  funi  hc a£^lonesp<Bna-  mutandicattia&da,  quatin^^m  adio  didtuT 

l^.eo  fcnfu  <\io  tlUe  dc  q.iibusaLinc  agtmus.In his  iml,\jjrp*f''M.tk. oon  eile ciailem,qaalis e(l  furti-^ 

aoihqoe  adiiunibus  poenaiure  cooucutiuottnba  oa condfftio,a€bo legit  Aquilic,  pcrTccatio com- 

vi&poreflA.eiCtionis  i(.fl'gi«ir.  Cxtirum  fiquf  mini& accufatlorc^cx  lcc^ibus  pulilxoram  iiidt- 

fcf I  jLif^pny  ex dclidj ddccfttLentcs.q'.!^  non  ir.t-  ciorum  pecalatus  rcpccundirum  &:  dc  rcfiduiSi 

O^qttiwiwHoocscx  contia^d.'mcramr  {edpne^oriam,ediAorciliceciIlo  prscrosisdc  qpU 

cutioncm  continaar-r ,     lctnomuiuQi  laiio  hac  in  4i.Li.(vn^4r«m,idco^<Jc  non  cftc  mcic  tei  per-/. 

,e  e/t>vt  in  folidum  dati  Jebeanc  contra  hetc—  fecutoriai^cz  vtraque  parte  ,  qu jIis  etiam  eft  fiir- .. 
inalilioa  tiun  cattfa^roriso  aftionisfpc—  (iiia  condiflEb  »  /ed  es  parte  aAorit  taj»daiv 
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fcf  ^lTe  pccnalcm,  Memp!»  cjrterarcm.  omnium 
^fdfelMiarum  qux  cx  dclida  narcaoiui  (Gexci- 
|fbiallftlone>n  ilUm  in  fadt  am  dc  ifMMMwm  y» 
fitfr.derthg.&fumftib.funcr.)  quiaconceptadl  poe-  ' 
lue  nomi.x  ad  pumenduiDfac):  >m&  doiumcius, 
qiii  alicnaak  iadicij  mutandi  caufikj^^ Aitiofiiii* 
aflaetfarium  a^^ic:  fario  'uu  fubiiceret,  vt  in  l.  huim 
^BuMi  9.t>i.v/fr.qiudfdlf.tuUT^Im.ifr*t4irM  9. 
9b.&t.feq.ii^J$nyumkirMA^ftfUL  Qnod«iee6- ' 
difti  incfii  liua  non  iimilitcr  di  1  potcft  ,vt  ncque 
ih\s  adionibus  ciuilibus,  ^uamuis  cx  dcUdo 
.;defS^iienribuf ,  qaiacoiiilbateciTRaque  pitif* 
|rcrlecuiiooemrei>nec  camadpunicndum  fadlum, 
&  doUun  deUoqueotis  comparais  (unt ,  ^akoii  &d 

JineftandtaiBaftori  plenifliraafn  loJtaliituniw,  n* 
upr<i docaimus.  ideoqucnihil caiifzcn.cir non 
in  folidum  aduccfus  heredem  qaO(]uc  dari  dcbeati 
8c  petpe(uo>ideftetiam  poft  trttMim  L/iw&Sirti, 
§  hd(  sOminjr.m.amn.  Dc  quo  necadueclarijno- 
ftri  dubitant  >  qaocuai  tanieo  obte(^>fi  vllius  ef- 
fec  momeiiti ,  non  oiinikt  proba^.ec  condUbtraem 
fjrttua.n  fiaictannnesempl^aftionis  in  fadum 
4t4UtH.iiiiic  Mitf4f«ii/'/4fi.quamillttdptobaripa- 
tant,  coodivlionein  tuitiuaro  noniD  folidnm  ad- 
Verftts  heredem  daci  debere,  feJ  de  co  tantikm 
€\\.i!><i  pc  ucoit.  Ex  eodem  enim  (bnte  vtcomque 
nafcitur,  vc  aftininadcaUcnationciudicijmutan- 
di  caufafi  la.  tic.  m  h  rre  lcminfolidum  oecpoft 
trn-HT»  Jc.iir.  E  vtri  ifq  ic  propofiiionij  vna  ca- 
dimq.utiu  rcdjitur  m l  qutd 74B Ut. qiiia \i,it rci 
perfo  arlcMiem  cnntineai,W  tcCur  au  cn  cxdeU- 
{Jto  ilati.-q  jrta  csiratio  ma'-cacc<i8,  acmmui 
bonaclt,«».lican>  itaf..ppleamus,vt.i£t  ohrcqaia 
CS  deliA<>  iatar,  &  prx-roria  eii ,  ^.<x.<x  noinine 
conrcpt:!  ht,  adfunicndu  n  dolum  altc.  antis, 
idcb^ue  cx  paito  rci  fi.  pcc  ulis,  qnoranJocoii- 
ionAim  f  'iptuiri  cH  u<  d.lfrtierdtt9.  >  vlt  &U^. 
ftqq.de  Tih  MUihor.tudu.pojiid  Se  1  Valin  i-  tcr  aftio- 
aciui  Uuiiii  ud  »m.|  C5t  condici»' nem  funiuam 
dtffccencia,nec  minotlamonieocieft ,  qood  aAio 
illanon  faiuatura  ineiam  rcipcnecutionemcon- 
ttoet  1  coiidi^ofuiuua,  fed  tanium  atbittio 
Ittdtcist  vt  difertdait  Vlolanus  tn  dJ.4.$.ipftjii>.  vt 
ipyrlliganius  aiftioncm  jilam  cfTcatbitrariam ,  cx 
qua  ptotpdeiipaaUtct  rcquicondcmnatiopoteftt^ 
•  4|aaBci  aftotte  loteNill :  quloi  ficontieorDsreiMr^' 
'  lo^sfilaiiidicc,  vcl  foUicie  quoi!  tlcbet,veliiidi- 
cium  iptc  fufcipcte  «ncc  atbitrto  tamcri^arete  vo- 
lucrit  /r^.j.j.FliiMJi^.MM  ttji  tojii4>ik.iiai&.  f^t^- 
trrtd  Infltt.  dt  d3itn.  li  ;ic  namqoc  fit  vt  in  hcrc- 
dcin  dari  aoa  poffit  hcg.a£|^n^  de  eo  quod  ad 
iprum  peinenit:  qatacditrjltmiiaib^cliCSik 
biatt^  debcac,  qualevtriboni,id cnrumm.i 
/  Smpcr  atqoicace  fubn^W»^  nop  poteft  arquum 
videci,vthcics  dolofi^^  plat  fcddlit; aut  pracftet 
quam  ad  rom  petiienerit.4r{Hm.  tt^.  tmUtr  11.  §.fti 
mm  vifr.dd  SC.rr^l>tXL(^d  fecUicftiocondi^»: 
Dc  tiirciua  q.ue  nocatbitiraria.fed  ftridbiiulsa6to 
cft ,  nec  aibittto  iudicii,  fed  (ui  nattua  incnun  rq 
'|Ctfv-cutionein  cnntinet,  vt  mtics  incti^caaimas 
V .  M^X  1 1.  Aduef fatiorum  O  b  x  s  c  t  i  o  cft, 
•fiiBfq^e oir>ni>un  vt  cre  lii  ur  f  iiiflini)^  ,  &qiti|.vi— 
,  rum  Jccl!(Ti:nom  i8Cob  mCuiacium  fol 
■  pitemc^.ifc  mihi  vidct  ir  ,  qu6d  heres^tHPitis 
'  -mfkif^tfe^^B^titt  amntarum  «cncatttr,  iicoci^ 
^tia  tchctii[ij9P«|^i4iR«;«  >i 
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rernmamorarum  noninfolidum  ^  fed  deeotM* 
ttim  quodperuenit,vtlibriptume(lin  Ug.tlupu^ii»' 
«id.  Idqoc  toap^ttl»^  difettisvcrb4^'«tnQl|U 
b  alia  incerpretadone  lex  illa  donari  probabiU» 
ccr  Boifis.  ^rgo  &  in  coodi^tone  furuua  idc^ 
;iiftbeftVM^ec(i^  dbi^iiNMqtila  vAcMiCli^ 
iriqttinnt,  carafitonemremm  amntaramwnd^ 
&ieariatti«c  Pialuf  coai|a.rcret  in  d.  f,  imf^ 
m^ltidpond^lmtf  qua  PauliTl^ 

turtn  i/i^.$.ttflnftfr<r  6e  qoar.ituntur.q.ii loiS>ifc-; 
lo  coatia  oos  abuiuntuc  «,  ooa  leivoec  df  noc^ 
ouninHMiam ,  n  Omt »  M&bdUeniC^il^c. 
rumquc  vntm  ranliirnaut  ahfram.  Iti  r  rtinf  firo 
autem  Paulam  iu  locutoiv  effc  «d  difleieotiua 
eOioeis  fvrri ,  In  c^ttVloeom  praecipu^  Ikiiftt^ 
taeflaaio  rcrti  »  ,i  t  ntarum  ,  ne  quis  (atii  Ideft 
putatet,.non  dcbereillim  daxi  coiKrahf  dj^e^idi- 
ciHlneedatnrnftio  ftrti,  ne  qtiidedir  dif»^|iM 
peruenit.  Tntism  fiqui  .cm  cll  a£Uoiletf(Ma0lU 
bcc  inaltcrius  locutu  iubroga(am,eiiii  tldl^^^^ 
pet^eln  cnltit  Ibeam  fttbroi;m  eft  ttg.fifid^ii^'^^ 
f.qHi  tnturidrum  fupr.ltfi  ftquit  cituten.Ug.  t.f,\^B^f^m 
tMfrdttr  Uf.i.reTnpupillfalu.f^r.hg  1.  S  fniitiipA^ 
JUkmiHfr.vtUgts.ftu  fidtu.f<ruMLt4uf.utatdt.  ^ 
Contc^  voluit  Patuns  moncMt  a#iti<kem  tetuxtv^ 
roouram,qaiaiion  taotum  inldhimaAiiHiisfar- 
ti  fubftituta  eft,fcd  etiam  in  locanifuttiutccondi- 
Aionis(eft  enim  hxc  turpis  Ugjut  tpm^ltdi^i^kJlk^ 
frt  fttttfcut  ilUfdmefd  leg.  U  furti  6.  &  fdf  ii^^ui 
uttanfdm.  in  honotem  vcxo  ttaofafti  tnatrtinoaii, 
&proptcr  ciu!  piidorem,  vtlooaicarluftilj^ia  1^^. 
vUim.tH  fin.Ctd.de f.irt  nonminus  turpitqiiilbi:<-ii 
motaa^ioconiugiaducr.lis  cooiugcm  deaegA|w 
l^.%Jiiifr.rer.dwot.Ugx.Codjtd.)  fimiUorem-^^ifcf^ 
piitecondiiSionifiirtiur  quam  aflionif^rti,fImi- 
liorcm  inquafT)  hadenus,  vctranfcatcOOtfybccc« 
dem  furis  contra  qucm  tranfic  ctlam  ctMidi||^ 
rjrtiua,nulIomodoautemfurti  aftto,  fedneli|^ 
men  vc  tranfcat  codcm  modo.  Coadt^racglBi 
^tiua  cranfitin  folidam,vticripcameftilli3|9D 
gc.A:  in  diS.Ug.fi pri  fure  j.^.vUi.fupr.  A Stio  aatc m 
rcram  amocaram  non  nifi  quaicous  adhcrcij 
peroeoit  d.I.  rir.OMljwjMMt.quaoilicdt  alio 
donare  volucrimus  Wr.  i^.CmieS.cdp.i.Um  car 
io  Chiliadc  noftra  mORuimasecraiu  k  npfaist 
.fidim^dliitalccbbo  OiMo  oimirumieitHi 
mi/s ,  itdfirmS'!  nnn.im  poflediucrn-  'tis  r.ttirmcir» 
adferriincct  condidionca\furtiuam&  aAionem 
fefttRi  araotairain ,  ^iMvkraq.  ex^6b<ii£e8r^ 
pcrfccutionemcohttncac,     vna  ficucaliacontra 
hetedcm  detur.  Nam  ncque  diuetfitatis  rationcm 
aottiitlancsquas  poftc^  ploret  obfenraaimusji^  - 
hucbencpcrcrpcia  nus.  Nuncverdidipfua^^£d 
lefpondemusqiiod  ad  proximaEbEobicdboneram-^ 
perioremre|pondimus,  a^ionem  rerum  amocn*' 
rum  in  pleriiqnediSecreiSfujrtina  condiftionclNi 
in  cribusntxcipn^ :  Primilm  in  co,  qu6d  non  cJ^ 
lisaOloWiVt  coodiAiofurtiua  fcd  prxtona,vtdi«>, 
iectj|,f(^ptum  c|t:in  lii.i.t^nrjtiitt.tftimiiik'i^^ 
neiiarij  ooftri  |iirrhmt ,  qui  Vt  grauioriBus  fr  ia^ 
Iptfccotcrro^ctiltlS  cfFe  voluii^otra  cam  ma^w 
lcflalce^-iMliye^^  pccfec^B^fiCaiaci(>iMi 
malis  l?aaiBy>oo><>do  legCafrjwto^miffirtfr  n& 
vt  vubgMMirrirar.Seciidc^^        no  ftriai  j 
risa^WSt,vt  c6di^»J(iiiiptt1Scc5diftli»mi^ 
at^^s,  fcd  arbitr^irti;  hec  fui  naturamcrartvi 

bitrio  ticijm  iudic 
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,  Wlf/!/ifl.Pratcedorcnamquencce(rccftia(rumac*f- 
bitrium  dc  icbus  amotis  rcllitucndis ,  vt  fi  aibicrio 
■•   nonparcaturi  &  rcsamotznonrc(iciintur>  fcqui 
\  poffic  condeinnatio  mulieris,  quanti  vir  in  litcm 
\  iuraucrit,vtdifcrtefcrlptumcftiii/ JiiumdcsS.f.i. 
''.  i>tfrJtr.4mtt.CuM  tamcnin  condKftionc  f.iniiia  vt 
'  &  ioaliit  fbiAis  omnibuioequearbitrtnm  vli-.im 
intcrucnlar.ncqucin  pcrnam  contcmptiatbitrijiu- 
retoi  vnq.ia.n  inlitcai.  Tcttlo  in  co  quod  c6,i:«^tio 
'     'vfurttu.i  licei  fit  ex  deiii^o  non  tamcn  conr cpt»  eft, 
;  {Krnx  nominc  ad  punicndum  fii:  tum  &c  fadlum  fu- 
,    ris  ,  fcd  ad  obtircndam  rera  fuitiuam  quam  folam 
•  '  ;.t  pcrfcqji  ur,adioautem  rcrum  amotarum,qaia& 
prxtoiia  cft,  &  ex  dcli<£l  >,ex(fplo  cxteiarum  aOtio- 
Jium  qux  ljmili{er&  cx  dclidofunt  &  prxtorix, 
•  (cxcepta  adione  «lla  in  fataum  dc  qua  jii  Uibtrum  9. 
fupr  dfr{ltg,&fumptib.fHntr.)pnnh  faftum  mulicris 
qoi  resamouit.Sc  intiodu(£lacft,vtcocrccaturmn- 
lier  fu'  ti  nominc ,quod  fccit ,  licct  lcniiis,  quim  h 
f  irri at^ione  conucnitctur  /^r«  rtr.Amtt.ic proindc 
pcriialis  quodammoJocft,  cx  partc  cius  pcrfo-ix 
q  IX  conuciiitur.  Vndeeftfortalfc.qooii  conftantc 
Diatrimonionon  datur ,  cx  rcgula  d.{.i.C.eed  lit.  Ec 
confcquc  icr  non  potcft  dati  aductfus  hcrcdcs 
malictis  qux  resaaiouit ,  niii  in  quantum  ad  eos 
pcr  lenit.  Nccf  b  id  (o  tim  quo.l  adioreictiam 
quz  ex  p«tc  a^toi  is  mfrim  re:  perfccutio/ cm 
Coutii^ent  fui  nacura,  iitarr.ci>rx  par-erctiintpcE- 
"^^hales,  niitnquam  dtniur  in  fo  idam  co:trra  he-e- 
dcm  d.l  huim  9  6.1  infi-.quodf^f.fiiQr  authtr.d  l  ?rtJ*r 
it\t  9.§  vlt.&  itgtb.[tqq.dc  rcl/.  4Utb«r.  tudtc.  pffid.  Scd 
(tiim,  quta ciim iit  arhitraiii,  vtdiximlx,  fnec 
^eaitn  boni  fi»lcidicipntcrt,-il:r  nor  lirenun  cra 
vta  intcr  cxtcras  in  ^.tilununt  injht.  dtAClton.  miilco 
.•Uiinus  vc  6  ftridlhiiis,  ctim  inea  iui  c  u^  in  lircm 
"24.1  ^.(.i  rer  amit.tttnfl.l.aliat  G.fupr.  dt  in  lit  iur.  ( iiec 
^•^iti  arbitno  luJicis  rr.cian  rci  pcrfc.'utlrincm 
. 'Contincar,vt  illa  de  qna  in  d.l.4.^.vlt.  dtalttnat.iudic. 
j,m»t.caiif.f43.  non  polfct  arbitrium  iudicis,nifi  pcr- 
,'i^niqiium  talccllc  ,  vthcrcs  mulicrisiube-ctur  tcJ. 
"^cre  plusquiin  adeuro  pcnienilfcc i/.  /.  mulitrii.f. 
'•'ftd  tfiitn  adSC.Trtbrll.  Qua  ctiam  lationediccndum 
eftcc  adiionem  rerum  amotatum  non  eife  pcrpe- 
tuam,  nccdaripolTcpoft  annnm,  nonmagisquarn 
illam  dc  quain  d.l.^.f.vlt.&  Ugib.  fcqq.de  alttn.iudic. 
mnt.cauffiH.  nifi  circiillafubituuca  in  I  c  mi  c<>n- 
di  ^ionis  fjrtiux,  qux  prrpccus  eft  /.  finiulter  11,^. 
hacaflif  rtr.  amtt.  propiccq  lod  habcc  hoc  quoque 
fingularc,vt  &  alia  tatn  mulca  l.i.tod  ta.  Qxxii  crgo 
iim  mirctur,quod  nequc  Ciiiacius,ncquc  ex  Coia- 
cianisilli  qui  contra  nos  icntlunt ,  pcrciperc  vn- 
qaatn  potucrunt ,  alio  iare  ccnfcri  condiclloncm 
furtiuam,  qiix^  ciuilis  cft,&  (^  '\6ti.,Zi  fuinaiura 
xncram  rei  pcifccutioncm  cnntincns,ctiam  expar- 
tefnris,  ne  vHomodo  poe"x  nominc  ad  futtum 
punicndu  ti  concepta ,  vt  frilicct  contia heredcm 
furi s.qnairuis innoccr  tcm  ncc  vllaterus fadtum  lo- 
cuplctioicm  dctur  in  f.flidum ,  non  minut  qu^m 
tduerfus  furcmipfum  ?  Qjid  vcriiad  hxc  omnia 
tcfponJentaduerfarij?  Nimnum  ai>ioncmrerum 
«motarum  non  f  ffe  prrtoriam,  ic  J  ciufem.  Exem- 
,  plo  inqniunt  aift  onum  commoJati  5:  dcpolici, 
qa«  licetcJictoPrTtoris  pcrinde  proraitcanrur /. 
1  .infr.  Cemmtd.V.  i .  infr  depsfit.  non  eo  miniis  tamcn 
fancciuilcs  <nm  nalcanturex  conrra :  u.  Ircmnon 
eiTc  arbicrana,rcd  ftiiftam  ^  condidioncm  quan- 
dam  qu.ififiirfiuam  cx  l.rtrum  amotarum  i6  infrjtr. 
ttMf.Poftrcmo  dariin  lieccdcm  dc  eo  taatvftn  quod 
^  •  Join.llIj 
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ad  ipfuni  perucnit.non  quia  fitarbitraria.  abt  ptr-. 
n*  nominc conccpta.lcd  quia  fit cx  deiidto.  In  aul- 

t.n.^.«...l  f-ll   r     •  .  ' 


basomnibuj  fallunturmiferc :  aaioncm  cnim  rc- 
rum  amotariiin  pratotiam  clTc  non  ciuilcm  iam 
probauimus  cx  ll.i.C.  tU.tit.  Et  ve. h  fi  elfet  ciaiiis 
autexlcgcaliquadcrccndcrct,vca<aiolcgis  Aqui- 
lix,&aiHone$publicorumiudiciorum,auicx  ptu- 
dcntum  inteiprciaiione,  qu»  tamen  non  poiuilfcc 
faciic-inducere  vnanimi  prudcnium  otwiium  con- 
fcnfu  tara  multa  fingularia,  quxconcununt  iniu- 
diciorerum  amoiarum,  quodidco  fingulare  dici- 
tur  in  /f^.  I.  Ulc  tit.  vbi  additur  ctiam  hoc  iudicium 
f  liflc  introdudlum  ,  quod  non  potcft  intcMigi  ab 
alioqiiim  al*rxtoie.  Quxenimiprudcntibujre- 
ccpta  runt,eanon  dicunt  irintrodu  a,fcd  rcccpta, 
&  cotnmcntitia  quaii  qux  ncfciri  pnflit  quo  pri- 
luum  tcmpore  fuerinc  induda  ttg  fi pana  10.  infr.  tU 
pait.  I  rxfcriimvcrdcuminca.Jcin /.I. fori- 
ptam  lit  cx  Sabino&  Proculofactu.n  quidtmfa- 
ccrcconiugemconitigi,  quod&  fcriptamcftin  /ly. 
pen.tod.ttt.lcA  furji.idioncm  non  cllccc  nflitiitoiu- 
rc.  Ci\menim  iu&conftituuitndicaiorad  dijfcrcn- 
Ciam  iiitis  rcccpti&  commcncicij  vt  &in  ptcn- 
Itam  lo  f  fi  fruttttnfr.de flatttlibtr.  ve  dociiimus  ad  /. 
H9ti eninium  lo.fupr.delcgib,  fatcndum  cft,  qucmad- 
inoJum  pruJcnciim  authoritatc  faftum  fuic,  tc 
coi  iugMnconi  jj;i.tnfirti  adiio  daiinon  debeir, 
itancqucabiiilntrodiidum  fuifl^c  finguUrc  illul 
iiidiciumrcrumsmotaruin,  /cdiprxtoiibus,  ai 
q  loruiii  maxiirc  curam  6c  iurifditaionem  pciri- 
ncbat ,  vr  prouidcrcnt  nc  quo  cafu  adio  dcficcret, 
quain  d»ri  xquutn  cflct.  Qua  ratione  nec  mirum 
vidcri  dcbcc  aJtioncs  commodati  &  o'cpnfiti  cflTe 
p  xToriasiicctcx  curradlu  n2fca1.tur.Ncq  ccniai 
cxiftimandum  cft,  ciuilium  ad^ionumtara  plcnun 
fuiflc  nun.crum,  vt  dc  fingulis  ncgotiis  fingule 
adtioncs  el?cnc  proJitx  ,  qux  nropiium  nomcn 
habcrcnr,ide6.]ue»d  oncsprariciij.tisvcib^scan- 
qmm  fublidiarixdancintrodudli,  iicmq  icaiSio- 
ncsin  faiftam  tam  ciuilcs,  quim  prxtoiix/i.^.  plt. 
cii  D  tribus  liglbus  fcqucntibus  l  qutaaHunum 
l.figratmtam  17  inprtnc  tnf.deprafr.ferb.  Qinbus  ta-  ♦ 
trcnaclionibus  ciim  fint  fubfidiari.T  t  locus  nullas 
relinqaitur  in  iis  cafibus,  in  quibus  fpecialiorc» 
adioncj  ex  ptxtoris  cdifto  compaiate  funt.  Sic 
fadum  videmus ,  vc  quamuis  vindicatio  fit  meri 
ciuilisaftio:  .ittamcn  ad  cxhibcndum  ai^ionem 
qu*  prxparatoti.reft  vindicationis,  nccelfe  fucric 
induci  a  pi<;torc/.'.yt/^r.tfi/rxb<(rRi,vtqi!otiesde  rc- 
biismubihbusocculiatis  .igcndumclfct,  vindica- 
tionis  vfus  aliqnis  clfe  polTct.  Iicmqrc  publicia- 
namprorcbus  alienisnondumvft:c.iptis /.  i.&paff. 
fupr.dt publi(.&  §  namqut  Irflit.dt afi.  Rurfum  qtioci 
adueifarij  ncgant  aAioDcm  rcrum  amocarum  cflc 
arbitraciam ,  faciimt  apcrtecontra  Pomponium  iti 
l.ficiim  dtt  S.§.i.r<r.<f«<ir.vbi  lcribit  ca  Sabinofi  ma- 
lier  rcsquasfubmoucrit  nonicddat ,  xftimari  dc- 
berc,  quanri  in  lirem  vir  iuraflet,  quia  xquum  non 
fjt  inuitam  dominum  fiio  prctloo^cs  fuas  vcnderc, 
vt  ex  Paulo  fubiicitur  in  l.  ftq.  IdccSquc nccdcbete 
virum  procuiftione  promitiere  ,  quod  cxccnta- 
roacia  mulietis  id  ira  accidcrit,vt  idcm  Pomponias 
raciocinaturin  itdeequtio.ttd.tit.  vtintclligamas 
quoticsvirinliicm  iutat  contra  multcrcni,  con- 
dcmnari  mulfcrcm  quanti  in  litcm  iuraucrit ,  nori 
qu6d  ipfa  res  amouerir,  ( nam  a^io  rcrum  an.ora- 
rnmfui  natuianihilnili  rciamotx  perfccntioncn» 
acbicrio  iadicis  conUQCC  /.  4.   vU.fupr  dt  alitn.  titd* 
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Pi8,)  (cd  ^uit  ics«moc»ia(raTe<idcre  xr- 
lodicic  oolMfii  ilUp«(«ooniiBMi^ng|^e. 
<«,  iunaoo  tamamMiooan*fcicaaijairiltclt' 

^ttiin  concnmacitm  funki^rtaids  c<]mim  fic» 
^oc  ubicuriarum  omnium  i&ionam  OMom  dc 
tendidoeil  i.frtumlnlht,ttsa,l^rtlti$m,tli» 
fifrJtru m.l.i^lMifr  a^ufrJtmbtjur.l.  vb.tHfr, 
4tfJm§tr.  Porr6£adio  rccamaa)otarumfle  ptx- 
Coria  6c  icbittaria  efi ,  tc  eft»  ncftf  iiam  acm  poceft 

Sod  aoi  in  poftrema  Chiliadu  ooftrc  pacce  «le» 
iillmtts,oon  el&  igicuc  condiftioocrot.dc  ira  nc- 
g«io»e  addiu  legoidum  ci&  vttSUHnm  x6ji^. 
fPVPHl^ctfiflHBii«Mai<fl,qaod  necadocrfartj 
bodoBt  oegtcc»  eondi^Uones  omnes  elTe  cioilcs*  Sc 
.  wti&i  iori»intillampeQiCtt«  auc  prjecoriam  toc  arbi* 
Crariam.  Et  ccttifiqoitfoflttcfle  M^ati«,ea 
xlmi  eirctfde  quanimc  crai£lamus,condldto  fatti- 
na,velob  iioc  lalce^nxftimactoreifurtittcpoilet 
cz  contumacia  iniBfinitum  crcfcete  pcc  iuliarao- 
dum  in  Itccm ,  fupta  etiim  c]uam  fcrret  aeflimatio 
^aanti  plutirai,  cx  l.i^rdt  ui  Ut.mdnd*  Acquum 
cnim  eft  durius  agl  cum  fure»  qa^cfioRCtis,  qui 
alio  cuiuilibct  condi6^ioni$  genere  tenentar.  Ne- 
^ue  vcrb  >autopere  infultarcaduerfarii  6(cumiito 
fiioi  o  me,  cxclamace  debucruatodacilas  jd^Mi 
in  Chilu  Je  rcripii.nus,ai^jonem  rerum  amotarum 
nihii  habcte  comautie  com  caufa  domioij,  vcl 
proptieracis ,  quic  ncc  per  eam  tancikm  iMCMicar 
dan quid. fed  tantiim  rcd Ji  vcl iclUcui oportere ez 
4d.6tf. I.  Ideoquc  rcs  nec  viri  proprias  ntc  doules 
Ucftwrdlle  mcri  alieoas,  ciiam  adione  retua 
amotarum  pfri  p  ilfc  .-  ctlmidipfum  di  crt^  fcri- 
^tumlic  mifictiuMbmdlj.i.fUMiJU.  Tencrifaii- 
fCCaiHliAcioilbm  qOoquc  dittlicrcn»<|as  rd  vi- 
fiiiirao  pignori  datas  amoucrir,  item  tn  It^^rem  lo. 
mi.  tk.  voi  Marcellui  fctibic ,  fi  tem  alicoam  quam 
'nacitaiboDaiide  enierac,rxor  a.aouecit,  vel  opciB 
fbritolcrit,  id^'»e  di'  Ortij  caufa  feccrit,  rcrum 
iipiocatam  iudiao  damnaiicam  deberc,  &  mcrit6: 
ffpnCtiiniii  aficoum  quid  mariins  cei;ebac  quod 
'frbonit e'u$non o(Tc',tituIo  fortaflis locjti.  vcl  dc- 
jk^Vftl^  auc  m  quoaliquod  aliud  ius 

Ufawlmttt  'ctlNNiitCflincn  einceiM»  ipnufqac 
intcreric  noniTio  c  l,  quod  fufficic vtadioncm 
ll^tafi;  amoiarum  habcte  poiCC)  quomodo  &  de 
•iMMM^ibooorom  raptoram  rciipcaRieftinJLa.#. 
hhsc 4&i$m,k^.f$b»»0r.Taf!cr.ex  qiin  !ocn  appaiet 
qaojd  Joiptam  cft  in  i^-  i..i»jimCrtr.  Mut.  iswMi 
W0titiMMi  tfi.,  nonadiatdominij  rcMnfeii' 
dun^  eirc,  vt  pu  anta  luetfaiij.fcdde iufequoUbet 
quodma(^)is  io  icbosamadthabeat,  intcUigi  de- 
ietermci  eiwii  lacirefledJcitar,  auicquid  caic  efi, 
vtineo  insaliquod  habeaa>,licct  dominium  mcum 
aoaiicd.  f,  i»  kMdStmt.  Sc  quodiidcmadduncin 
o£tione  cenimanx>tarumiarariinHtea  i,Lfiam 
im i-i.  tlium autem  qu^m  dominum voig6ad iof^ 
,4arandomnonadfflitci  UntntwmgjttiJiit.&l  tutar 
^.fifrJikStiir.  tdhucimperitiuseft.  Noncuim 
^  ncgtmas  polTc^maritum  agcrc  rerum  tmotarum 
jic  rebos proonis  vel  dotali^us .  fed  dicimus  poQe 
7CCi«a  agerc  de  alicnls:  ntc^ut  tamen  dicimus  poirc 
in  litcm  iurare,  Ci  pro  alienis  tffLt,  icd  unt  dm  h  pro 
.ifiiblfrMrUs  veldouUbas,(icuci^lec  dici,in  aOio- 
,  naqmdeaf^  liciBm  I».  eimfurti  9.  itm 

'^.UrMm.  rednoaaiiter  uinenqumiiiaie  dominij 
«a  fama^  defentar.vt  ibi  diamos  cx  IfiftndiiU 


Tum  vindicatioaut  condidio. 
velfiio^OtsvMTeletiamdocalct  viadlf 
ftm6<iRjamMrti  frtfriiu  14.  tnfrjnrA 
<rii4.It^raquccondi6tio  ceni,fiin  tetaml 
dciieiio^  i./MMidiM47.  $.«m  fib^ttd.fkii^ji 
'piNlUtc  rtci  ^tnpm  «Aione  vclitTtidtf . 
frtmm ,  id  cll  an  adioncrcrum  amotacoi^j^jactes 
cilj^tfiue  noo  e«cBi^imK^ius  viodiMtioiiefi  cs> 
te«t.aut  condiftioBe  flijB  fi  non  eitent><|ii|>MBdo 
inMtt^enda  eft  d.i.«i»raf  cpMri».  oon  autoti 
poccilace  viri  an  vindicaisooe  vti  malit  aa|i^ 
iftioiiellaqi  qBcmadaiodam  vindicatioa^i 
potcBpca.rcliasBonacantftHt  Icai 
<£Uooeproenancibos,fcdreramtamcn  atttotarmni 
agerc  poteftpro  vtrifquc,  adc6qac  quod  nnpeui^ 
eiiaroli  ad  mulierem  tpfam  non  peruci|«||iS|iJl 
&fiitiitmij t<}.in fin.itiijit,  Obrcs ver6tinotas qur 
i»ce  piopriz  vui  necdotales  ^t^tuot^iblakgMRKbc 
aaiorcrum  amotacma  d.  t/rwaMhaa 
rtrrt  10.  infr.  tti.  ifi.  fit,  non  etiaro  vindicttio  neqft 
condictionUi  ciominocumalicoz  rCi  fueranr,l^|||^ 
amofc  funt  Uf  .fid  &  imim  18.  tnL  tn.  pcxtcrquMil 
ii  de  condicenda  fola  carumponcinoaetradlctar, 
nam  iute  gentium  condici  poirunt  res>idc$i:cr>iSt 
poflei&o  ab  hisomnibus  qui  eas  ntmoziattliSaBfii 
pofTidcnt  t.fonm  6.§.fedfi  mrrtt&lrtnm  tfuidem  iy. 
ttd.ttt.rtr.mtt.  vbiMartiaouscibDfciibit  mari* 
cum  ipfos  rc5  pofle  condlccio,  «ftlMiB^nc  poilef^ 
iioncm  (Ignificirc  voluirnon  proprietatem  :  Latec 
emmrerumpropcietaj,  &  ipfimrcmcumdif^miM^ 
idmagis  fifaificaaMS,  quod  ex  tc  apparaiclt'!*' 
promptucft,  acproinde  poiTcffionf  qu*  corpota- 
lis  c(l  &  cotpoteis  feniibus  acquirinu,  nam  tc  Sft^ 
didpotcft  li>la  poireffioi<;f.i»d;iiri  ly^.fiifiimm^ 
fiipr.iettni.mM.  Cuimjuc  'cxdicat  iuregentiym 
condici  |>uirc  quod  alius  nooex  iulla  caafa-poi||4 
dce  dXrmnBfCMlMi.  ant  OBod  tpod  tlhtm  tH  iniallK 
canfj  c/Tct  v:  in  </.§.  tttmfiktnt  &  Iftrfttuh  f.fufr.it 
uuiiS.»b  UOf.ftl  tniufi.U^.  Omnino  coorcqucnsfdt 
Vt  fiah  poieflo  lioc  caro  condid  poffic ,  qosi  fj^ 
cft  pcncs  muheiem  amoueotem,  non  etiam  doioi* 
oiunitqaod  ocqacapHd  cam  efi  ncqoe  apad  mtfl» 
Cdm  Tnqoam  fidt.  Bzqoo  BMglslnte1ligimal^>' 
rum  an.ottrum  t£tioncm  nullo  penitas  caTa 
did  coodi^OMin»  fioe  de  proprictatis  iiuede  j^j^ 
feffioais  cendfcHbnc  inceliigam  us.IdqaepColiaciir 
tpertiiTitc^  cx  d.l.nruntqiuitmxy  vbiMarttiinas 

Eoi^qaoi  fctiplit  rccfm.amotaruiiyfididom  fic 
^b«t  loeotfi ,  fi  diaofrij  coofilio  m  amotx  fue^ 
cint,  &  fecutum  fuertt  diuortiom  ('dummodbti^ 
oortij  cattlt.  eaa  ^ooque  res  amotas  intetiigama^ 
quat  moltcr  non  £:>lilm  pofi  furceptom  dtuonii 
coniilinm,  fed  ctiam  anteamouefit,fixAiA  PbIMm 
difcedcret  eMMiwcrit  d./.jffMMKas  jf.iaurt^,  cm- 
fd  ru  Mm4»t  |c  enlm  tegcodum  cft  •ni.itt.;  fu  bio4* 
gic,  fed  fi  inmtirimbnlarMmarlto  vxot  fo(>Aatti| 
rit,  ce(Gtf«;rcruraamotAriimadionem,  fedpo%' 
maritum^ias  ra  Condicece.  Qnid  enim  poca|i 
faibi  ap^iiak,TCiaccIIigcr»mus,rcrum  etgo  aiicf^ 
tamm  iudidamcbodiAiohcm  noocire?  Alioquiirf' 
periadce^t  acfi  diceret  cedace  ho^iua&ionea» 
ceran)  aaMCajrao  &  non  ccfltf  e,qaipMltt  ridic^ 
lun),&:  conccidlftorium.  CaicoOieqacntcr  fob^ 
cicndamlotcio  Ug.fti,  i^bri^acionis  locptcriiMi 
amotaqjradioocoiMiiiiWPtflBem  non  t^.  l^ff 
fani  piltamus  quicqaam  verios  dici  poiTc ,  qoint 
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(li  raHo  conft^re  nullomodo  jpotcrlt.  Sed  hwt  «Aio  rcram  smocarum  danda  non  itc  ad  hercdct 
^IBrum  amotarum  ad<one  rufficmiit  adaerfas  !»•  «laAidqbodad  cos  peraenerir) quia  rec rdperffl» 
~^reh6fetUiTialcJ.c\  .Cxtc.acnlmqaxadhdctrs.   cotioncm  cootinet iiiliatbitrio  iodicis,  &jiceD» 

<(siM &adarbitraria^ auio ncsgcnera!itcrpettin6t»  nomine copccpta  cft  ad coerccadsm mulietcm in 
'iMiAipRirecDti  famus  in  Cblliidc^cz  qua  peti  pof-  ItKum  a6ltonis fbitivnon ounas qa^m  «ondiAlo* 
'fiinr()ncadsduer£iriorum  obtedicncs^refertim  iiisfurtiu7ii./.p«i».r«r.4ni«r.  in  condliSlionc  tamcti 
'drcssftionesarbicratissrcrpondcripouujnt.  fiirtius  siiuddicioportcst,9ux&  ciuitiseil&  flri- 
I^XtlL  Ofti«CTio  eft.ExdelUioorirtaAk»-  .6a&faiiMnm«iei^fdpcrfieinoiia,etiamcxpa[. 

nem  rcrnm  iniotirurDl.JtmuUer  it.$.ptn.t»d.tit^.  teilliusquiconuenftur. 

tf««/.QiiidnjhiUUudcfttintiuiuni,auim vtturtl-      XIV.    AducrraiiommOaiacTXo  eft>p(ife«* 
«a  aliqua  condiAioftcxl.rmHNM.MUA;quiellert  toremdencgalTe  vi  bonorom  riptoram  i6kionem 
Jcniusfit  vcrbum  amoucndiirj  ^.«i.  acprcpter    fn id  quo-f  ad  hereclem  pccucnit,  vt  fcr  ptumcIUn 
hoaorc  mstriroonij  placitum  msgtsquilmfiKaii-   l.t,i  tUJt^.Mhm.rM,Etgo  condi&ioncivEtiusid 
'4itu&tjmi,vU.infintc.dejiirt.  exvno tamendit»  lArtRtaste  qaodad  lieiieiiem  peifUMiiti  con^cerii- 
lido&fjrtovcraquca(^ooritur  diO.ltg  limulitr  f.    dumciTcnon  folidum:  Altoqui,h]quiui)t,  quoco» 
^  9lt»  iiac  tsotum  diifcr  etuis ,  tMhd  in  z^uoo  c  rcrum  lorc  diziHet  V  Iptsaus  fuliiccrc  con4i£kioncm}N»i 
mnocariim  tegftnr  (brcom ,  In  condiAionc  antem  ycth  didmnscnniiMM  eomm  vcaia » fhilcam  cfTc 
lurtiaa  msgtsexprimlcur.  Etg(>,inquiGi,ri  .iiSio  tc-   confecutioncm.  Nam  ficut  in  co  quod  plus  cft^ 
jnim amotsrum  non  datux  vlus  id  quod  pcrticiKrit  condnctut  qiaod  cftipBBS Untti  njjirt^.atr.  Itc 
jld  Hctedcs I. vlr. C. «1. <|u«ttt6  m^ codiftjonpm  fciii  co qwxl ampHascft  ^uim  quod  AiBici t, con- 
^rtiaam  non  vhra  <Jati  «quum  erii }  vt  poid  quc   tinctuc  proculdunio  id  quod  ruracic  Ergo  ctlm  in 
«ristur  exmaioci  adbuc  fuito  quacCDiM matcimo»  folido contioestur id  quod  pcruenit,  quis  non  vt- 
aijfauorincoceilstzbaecenimipfiiBiMiadacffiil*  decci*  qulsftiooc  vi  bonorum  raptorum  vcllet 
xior  'm  verbafuncAdquslicetismfatisfuperque   esperirl  aduerfiis  hercdjs  ra^  toris  dc  co  tantum 
rerpondertmusin  fupcrioils  obie^Ottis  confuts»   quodadipfos'perueaif}et,fufficcrc  debcre  condl- 
Cionc,aideodun>  taaMneftgrauloreeeslabiciro-   dionem  furtiuam  quamcontra  eosin  roUdjme* 
■^jgt»  cam  nunc  aiunc  adttonem  rcrum  ataotsram  xciCcrcpotcfl}Eo igitar (cnfu  dJcit  Vlpjanus  (xi^BSf 
ronmod^con  Mfiicncraeir-,  quod  iam dixeranc,    cerccondidiioncmeicui  boni  vi  raptafant,quo— 
.fcd  etiain  etlc  iu>'M.!aa.  Vi.^uam  cond.Aioneai,    niauiiaqoil'oltdumc6(cqui(ur,mul.6mjgi$  con- 
•ot,  vt atibi  ioqinmnir ,  fpccicm •liqasw  coudi-   feqjitur id  qaoJ  pemenit»Ncc(dcirco verendutik 
Aionls fiU tiaar,qur)d lt>ngt (Ijlriuicfl.  Q^utd  cn!m    eft  vt aftiooc  Jcf^itusturis  qui  buraaoitatc  dnftus 
Crst nccefleinduciiPrKicce  iingaiarc  iudicium re    id tsni i^m rcripcrc  vellet  quod  ad  hcrrdes  raptqi^ 
/ttmai&otaratntfiadiorentm aaiotaru>nc(r.tcun«  risperueniflcik  Qjncnitti poteitii velit foHdfiioi-^ 
'  ^ftio*  &quiJcm  quali  ttirri  a  ?  Annon  luflicere   gere  ab hercde,  an  non  potcA  fi  malic  contentua 
-  iBondiftlc^ipfa  fiiniua  pot.iiUct^  Verum  quam  ab.   clFcco  quod  ad  hercdem  pcruenit}  £t  wth  nifi  tta 
^arddhocdiicatar,vclexeonMi»mi«ppaiet,qu6d  iaiefTec  .nialcptciorpanllccfufficcreeonAfiHo* 
'.condidio  furtiaafolidoeninocn^pcti-/.  i./fc^.Jr»<    nem.  Lffct  cnim  mult6  incommodior  condiflio 
jli;  A4Mo  antcm  cccnmamotarumcompccitcuam   iurtiuacctcrisparibus,  qukm  adio  vi  bonorum^ 
'Wodomino*  TtprariaiipiobaalnNiscx  Ag.ylMi-  npcoram  proptcr  difficultstem  ptobandi doadiU 
tMbitu  ij.f.vU.&lHrtmio.tdJiUnf.MMt.  &ideo   niji  cemmedam  InRit  de  irttrd.  Qu«  probaiioiil 
|nc6dii^ioncfuttiusinten4itWftorlibidati  opor-  furtiua  condii^ione ncccliaria  eA  Ufifr.ia*&i<^^' 
-  tcrc / Ji(it*qMlnftit.tUdt,  In  adUonecocem  rcmm  ne  ancem  vi  bonorum  rsptorum  ueccdaria  noii 
•itiocacamicsapiotasreddi&  reaitui  Ug.fiiimdts   eft.Sufficitenimprobarcafioremfuaintercirc  li.i*' 
jU|^yH^lif^u|gijl||an4^^^^  uiM  hdc4^Htmitith«H.  rsft.  bccsutQm probatt» 

'wexcfiklWmKfjBKRmmoiiaih^     mm  aoncftdiflicas,  licatprob«eqaafici*lnidlicdi& 
Compccunt  crterjc  condiftionci  nili  ei  qtii  domi-   fidle  (Ic  l.vUj»fr.dtfitpBt.pr.tttr.Btiitn  e.iam  aducr> 
nmntMGtl^g/Jrtt'fifr,ffitfej^itiH^'  Msiicus auccm  fsrij m  eo  qood  iic loquuntur,  vtdicant  pcatotcm 
cnioc tea  «aiota  fqnt,  non  dcGnit eifedominai »  vt  non  amplisflc  s&ioncm  viboaomm  tapcoran 
necaliusquirquamperftirtiira.  ConfequanMigo    in  huoc  cafum  quo  heres  rapcort^  conuenienda< 
cft vc a&iorctQniamotarumocqaeliKaMaiic^ue  ist.Neceaimits Vlp(anusloquitur,necloquipo^ 
alia condiAiddkipoffit, ac proindevcaddchdafie  cnlt.qaia Anacar bacparcewtacsmadioaisvibdL 
wnninonegatio  quamnossdd-musin  d,ttg.  rtrum   norum  rsptaw!»  rirltrintlt  vcrius  qt'^m  non  an^- 
t6Md.  Faicmurtamen&cond.dlioncmiuttiMsm  pliauit ,  tdmcstccKadioncspmoslcs&mixtcfls 
ftaiflionemreramatEotanimnafi^exvnorcodlm.  pura imtBimlicrcdtan dcoaqoodadcnmperae- 
-^nialbcto:  iod^ocficrivtmuUer qucres msritD  nir,hscvnacxceptacxPrKtoriis,A;adioneturticx 
datas  pignori  amouitdupiikia&ione,  feddiucrfis  cioilibasvtfcplmfimfidizimBSiVtratjaeproptet 
eerfonis  *  reneatur  adione  quidem  rcrum  amots-  condiftionom  haaBniUnan ,  quc hnnc vtti ujque 
iSl^im marito cui  rcddieas  oporiet ,  ooodiftiooc an>  Blins aftionis defii<Mttncu.nilHodlftMi fiipplc^gt 
Cemf<irtiuadominoquieaspignoridcdcrst,bim-  cumnlatiffim^.  ' 
.quc  farciaftiooem,quarouisnonvtrique,  (cdsU     ,XV.  OBiE0Tidef(,Moncfttrisloteiirepofl{b 
i^terttcricanrumagcre  pcrmicrendum  fitd.l.)?«NWM-  condiAionem  funiusm  cx  t fimtf9kf.fltJ&  L  ftif» 
hinM  iT.§.vU.aim ltg.ftq.&  Ufivxtr  i9.tod.tuJtr.4m«T.   i»fr.dtttad.&rMt'i»nJifir.Qam csmcn  non  poflct  in^ 
\^cc  bo|>ac9nfecutioeft,vt  quouism  vtiaquc adio  tciire futis  heiede exitiente folucdo,  H  ir.i  ius efTer, 
^^vnoaDd^que  dclidooifMI,  vnapraindec»»  vcdafciaciafiilidnmcontra  herc(jcm  lluc  totates 
'dccncue  adio  fit  eiut(^(:mque  naturc  &  condicto-   fnbrepta ,  fiaepsts,  fiue  nihi!  cx  defuntHi  furco  ad 
■  jds.  Etnnsmquetneoconueniant,inaliisumea   eumperucnctit.  Egovccbfacercaonpoirumqaia 
*   "   ,e  diffcrunt,  qoc  oossd  fapcciorcmobia'  mitcringenisi(locumqvl«»fiblblaiidiantac»noli 
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mdeb  rcrupalofi  Hnt,  vt  nunquam  veHntcioendtrik 
lez  enim  dccima  non  italoquicur,  vt  dicat  condi- 
^ionem  fiirtlaun,quc  c6tn  tutocem  fiirem  com- 
pctit  1  mortc  tutoris  jntertrc  poffe:  fed  ait  Paulut 
przcisc  ^agmuv  tn'm  mtrtt  tutoru  tnttrtdJtt,  c it  n  VI- 
pianus  io  f.flt.UgiipTM4ttUk  dc  aftionibus  fucd,  & 
damni  iniuriecontraeundcm  tutorem  compctcn- 
cibus  locutus  cHet.  Pcotnde  h  verbum  illud  plucji- 
lls  numcri  inttrtMHt ,  non  minus  ad  condidionetn 
(furciuam  ,  (]iiamadfarti&  damnl  inijrlar  a<fliones 
rcferrc  quis  cum  aducrlariis  velic,faiCn«iL)m  cil  ab- 
folLice  i^auli  cam  eiTefententiam,  vt  condi^Hofur- 
tiua  m«ttc furis intereat ,  non  mini^s  quam iStio- 
nesfarti&damntiniuris,  quas  conflatmurte  furis 
coD  foiiim  interircpo(re,vt  ifti  loquutur,  fed  etiam 
vfque  adco  intcrire,vt  nec  poH  furcm  poflirt  vluc- 
rc.  Idqitc  in  a^ionc  quiJcm  futti  cxpcditiflimum 
e(l  quc merie  hitisita  cxtinguitur,  vt  tnciushere- 
dem  nutlomodo  detut,neqaidem  dc  eoquod  pcr- 
uenit ,  dc  quo  nec  ipfi  dubicanr,  In  adione  ver& 
damni iniurixiid  c(l  lcv:is  Aqutlijr, etfi  aliud  quid- 
dam  cffc  vidctur.quia  Hatur  in  hcrcdem  dc  eo  quod 
ttd  ipfum  peruenu  Lindt  Str«tm  tyS.  bMCdSuKtm 
fupr.dd U^.Aqutl.ldcm  tnmcn  iui is  cft  quod in  adio- 
ncfjitt,  vtca  qLiuquemoctcfuris  intcrcat if. i.  lo. 
quia  nonto  mnius  mterirc  dicitur  adlio  moriefii- 
[is  aut  alterius,  qui  daionum  dedic ,  qubd  fatua  fit 
contra  heredem  dccoquod  ad  ipfum  pctucnit.  Id 
enim  fit  non  cam  vi  &  poccftatc  aftionisquaH  ad- 
liuc  viucntis.qu^m  quod  turpit  lucra  hercdibusex 
torqueci  oportcat  Un  htrtdtm  ^.fupr.dt  cdhmnut.i^. 
Uumfdft  II  i»j9.<d  Ug  Corntldtftlf.  l.Juutt  li.dt  Ttgul. 
m.Lrnu.CtxdtliiiMfnnS.l,  in  honoTUut  j{  deohUg.& 
c^. Vbl  pto  co  quo J  aducrfar.j  iule  \(  dicere  adtio- 
nes  poertaIe^&  cx  dcliito  dcfcen  lcnte^  oon  tran- 
(Ircin  hcrcdcm  inli '^e  eo  quod  |  c  ii^  it,  Panlus 
ait  aifiiones  honoratias,  quz  |;otlaiinumnon  daior 
nccinhc  e  lcm  Ja  tabfoluti,fedadditftatiinrf  f<- 
mtn  Ucrum  ti  istorqutdtmr.  Vnde  iit  vt  quotics  pru 
dcnccs  nollri  fic  ioquuntur ,  di  ant  adbioncrt^  ali- 
quam  ,  qiizcunque  landcm  illa  iit ,  daodam  eircin 
lieredem  ,  intclligidcbcanr,vt  da  <da  h;  in  foli- 
dum, Bon  au'cm  dcco  (blo  qu^d  peruenic.  Et  con- 
tra  vbi  ncganc  tranlireaftioucm  coniia  heredem, 
fic  cxa-idin  dcbcant ,  vt  'lon  tran'eat  adioin  folt- 
dumiq  iainui^  tranteat  de  eo  qund  pctnenit,vt  nm- 
Btum  mimfcftifTin  eprnbi»u>  ex  d.  t.  lo  detMttl.& 
T4t.  dtft  tuntt.ddtg. i).%.h*nc ailiontm fupr.dd  Ug.  Aqutl. 
Quo  ct.am  pcranet  q  <o  i  dos  inonuimus  in  pix 
ccde>itibus,  tan.  muUaslcges  qor  dJcunt,aAlonet 
rci  perfccutotiaf ,  quam  iis  cx  dcli6todcf«.cri.ic  .tcs 
dati  contra  hcredciT.  <i./.yffr«yi<r«  7.^  rU.  fupr.^  bdc 
Itgt  ^.hitduttm  vtrbk^jKfttt.dtltg  AquU  l.  Itbtrum  <).in 
fiH.Lfifilimfdmilid/  ti.$.  i.fupr.dertliq.& fumptfb.futttr. 
l.ftduddti  ^J.(ottmii.f.  iUiOtdrum Lcommtfd  i^.t><fi.dt 
fubltc.&  vtilig.non  aliofcnfudonaripoilc,  qaAin  vt 
ciufmodi  adionesdcntur ,  8c  tranfeant  in  folidum 
«ducrrusheredcm ,  cura  deeo  quod  perucnit  trif 
cant  aid^iones  ctiam  illz  >quz  dicuatur  non  tranC- 
re ,  &  motte  delinqaentis  interire.  Acqul  coofUt 
furtiuam  condi6bloncm  dariin  heredem » idcdque 
Bimirum  non  auii  nintaduerfarij  fcribere  ,  quod 
minus  cuidenter  falfum  eirat ,  condli^ionom  furti- 
uam  mortc  furis  intcrire ,  qsomodo  dc  atflionibus 
furti  &  damni Iniuriz fcripium  ed^  Paulo io  d.Ug. 
lo.  fedtaniilm  poircinterire  .qaodcxprudcntibut 
o«mo  voquam  dixlt.ne  quidcra  dc  adiione  furti.vel 
^ainiti  iQiuxis.  Btii  eoiin  aliquo  cafa  fieri  potcft  vt 
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tienlntereanfv  putiifi  Hscaradef  n^ocohtefta(4 
■fit  iMnftttutionibm  i^.Lfettndum  ^  ii.dttbiig.&  d^iitm. 
id  tamcn  fit  per  accidens  proptcr  litit  cnntcftatio- 
nemi  ncc co  nHnt^sdicuatar  ii6bionef  iils  fui  natu- 
Tamoitcfarisinrcrirc.Scio  Mscia.mm  in  LpandUt 
$iuut  Ug.fdkid.itt  (ctibcrc,vt  dicat  a&tones  pcsnales 
polTe  mocte  reoram  intercidere:  fed  fcaid  accipi 
dcbct,  vt  quandiu  rcl  viuunt ,  podint  aftioncs  illc 
intcrcidere  eoruro  mortc  >  quia  poITunt  iffi  morii 
Sed  iit  morientibus  intercidunt  omnlmodoi  nec 
dicendum  c(l ,  eo  inftanti  infpc&o  pollc  iUas  iotet- 
ctdere,qu«modo  aducrfari)inteliigunt.Sed  &  ob- 
feruandum  e(l  dc  aSionibus  tancum  pccr  at  ibus  lo- 
qui  Mzcianum:Ergorionitcm  dccondiftjoncfuh 
tlua,  qua:  nuileroodo  pocnalis  cft  £t  tamen  fa- 
ciunt  tandem  ifticandem  penitusrationemadio- 
nis  furci  &  conditflionis  furtius ,  quaii  non  magis 
hzc  quim  illa  traniire  polCt  in  heredem »  oiii  lice 
conieftata.Quod  ridiculum  cft,nec  vfquain  prodl- 
tum.  Deoiqucci)m  aftioncs  furti  & damni  iniurix 
fui  nacuranorte  furis  intercaoi,cendici  io  fnrtiua  i 
cnnttarinprorfos  nullo  cafu  interic ,  ncc  potcft  in- 
rerire  (iuc  furis  heres  foluendo  (it,  (iuc  noo  iit.  Ino- 
pia  namquc  dcbitoris  quilquit  illc  (it ,  namquatn 
cxtinguit  ataioacm  ipfo  iurc,  fcd  untt)m  inanciq 
&  inelKcaccm  cam  conftituir  /.  nm  i  6fiipule  ddl$» 
Idq  ic  interini  tantiim  &  tantifpcr,ctlro  licripoflic 

vtquihoHicfoluendononcn.poftcaBatiolaendo, 
vt  conueniri  &  cxigi  efficaciter  poflit  f.rU.lnfttt.iii 
d(lie>i.l fi dubittt  lo. f.filiusfdmilidf  tnfr.  dtfidtmff  Qul 
tamcn  conucniri  nuraquam  polfec,  fi  adlio  fetnd 
intcriiirct.quiafen-.elextinda  numqiiamreuiuifcit 
l.qut rti  s^.^jttedm dtf»lut.iuHS.Lcotttimm  ii-j.^.illiti 
d/Frrfr  oW/^.  Abfurdamigicurellverbailla  Fauliia 
d  Lic.qudmukmortitutorii  tnttrtdntM  condnftionem 
futtiuam  perinde  atquc  ad  «(Siones  furti  CJc  datnal 
iniuriz  referre,  eopra:cexcu,  qu6ddetrtbusillii 
adtombus  coniundtim  locutus  elfci  Vl|.  ianas  in 
vU.Ugu pTdcidentii.  Oebent eoimrccipcrc intcrpre. 
tacioncni  lecundumterminos  habilcs,  &  fa^are- 
laiionc  ad  ratioaem  iuris,  przfcrtim  cum  cx  djuCT- 
forum  prudentum  hbris  duo  illi  textus  dcpromptl 
finr,  qui  proinde  non  eapdem  ponbnt  habete  fen- 
tentiam,  qnam  habctcnt ,  G  vnius  tantum  lurccon- 
fuhi  iex  clFctex  codem  locofumpta,vniquepcr/a- 
doconclufa.  Quaraqaam  ne  tum  quidcm  aliuode 
quim  cxveramcraq.  iuristationepctendaciret  in- 
tei  prctacio.  lurls  autem  tatio  facit ,  vt  quemadmo-; 
dum  condidio  furtiuaabadionibutfuttl.jt  darani 
iniuri*  fej-arari n6  debttin  eo  q  jod  Vlpianus  fcri- 
btcin  ii./.<^.$.r/r.czteras  aSioneSiprstertoteljrjad* 
ucrfus  tuturem  compercre,  etfi  adfauc  cutclam  ad- 
miniftracvelati  furti,Hanini  iniarix.cudiiftionetD, 
itaomnino 'cpaiandaiir,  ioeo  quod  fubiicitur ex 
Pauloin  l.fu).  ea<;aAiones  mortefuris  intcrire,vt 
(cilicet  iie  adionibus  fuiti  &damBi  iniuricdait- 
caxat  td  intelliG;atur,noneiiara  decondiAionc  fur- 
tiua.  Et  diucrlitatis  racio  pcreuidcns  illa  cft ,  qu6(| 
adlionctfurti  &  damoi  intut  ic  (int  ponales.condl- 
ftloautem  mcrerei  petftcutoria.Quidnlergo  pro 
fepararis  habcri  debeint  ca,  qoc  adeb  fcparacara 
habent  iurit  aftioncm?  Igoofco  tamen  aduerfariic 
qui  in  hac  obicdlione  tuenda^quam  a  vtro  dodifll- 
mo  lacobo  Cuiacio  fumpferiit,  tatopere  laboraot, 
Scdnonignofcoperiinacic  ,  Ciim  fupradidai  r&J 
fponfioncs  illas  fcrc  omne* ,  quas  proximi  attuli- 
Enus,cxconic(ftuiisa3ftris,&  exChiliadeaddifcere 
pottierintjfibi^acuodcxD  in  ce  iatisfaccicdeba^ 
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x»nelFedfrentvcr6nifallar,finonftudiocontr3di-  demfiuc.ipudalium  poftmorterataDacnfariidc— '            *       '  '»,'■1 

ccndJrimfo  prcmcrcntur.  ccUIiVct.Nam  cxduobusprzccJcntibus  primujil-      .'^  -i^r/.  ,,     '  1 

Vk.  XVI.  Aduerliriorum  Obiectio  eft,  Con-  lccrar.quoferuusfurtiuus  vluerettcmporciDftiio-  './'Il 

di<Skionem  rci  fortiux ,  qiiia  hsbct  rci  pcrfecntio-  t«contMhcrcdemcordi<ftioniifuirio«:  fecundus      .    •     *i  S.  * 

ncm,hcrcdcmquoqucfarisobligare,nectantiim  tutemillc,  quodcccifinctviuoiamadhucfure. Su-       '  i  S'*'-         *  i 

ii  viuatfuriiuusfcfuus  poftmortemfuris.redetiam  pcrerant  ergo  duo  alij  cafus  adiicieodi,  vnusilfe             ■  '->'  '.$  '*  i 

fidccciTcrir.  Qiiod  illi  ficintcl^gunt,  Gdeceffcrit  quo  apud  licRrdcmfpfum,  alius  quoapud  .iliona           -7     •'  •  ] 

«qucpoft  mortcm  furis  ,  vt  vcrbailla  feft  merum  qucmlibct  fcruus  furtiuus  poftmottcm  funs  dc-     .t^^<j  *. .}^-   '  I 

^rB.quxVlpianusexpreffimadiicitad  vtrumque  ccfHire proponerctur.  Elita  Bartolus  quoquclo-      •'  *I 

cafum  nior(is&  vita  rcfcrantur,  nempcvtappa-  cumillumbeneintcrprctatuscft,  nonduobus  tan-       ^     *. :  ' 

tcat  fcruoquifubrcpiusfucratdefundlo.nonalircc  tumcafibu$obfctuatis,vtabaducrfariisfaaamcft»     •.  V, •'      "  i 

•  ,«S)iigari  hctedcm  condi^kioflefiirtiuaqnamfifcc-  fcd  quatuor  ,  quibus  totafafti  huiuscontir(;cntia 

liusillcad  eum  perucnerit.  Poflent  vcro  ad  hat>c  condudicur,  vt  nuUus  prartcrmiirus  dici  polfcr.           '  '>*'* 

obicckionerafu(H:crc,qiiaBno$in  illius  §.explici-  Suaucs vcrifontaducrratij.  quicilmfatentandera  ^ 

tionefcripiimus,nifidiluendacirclcaIumnia,qutm  cogantur  vcHnaiti  latis  concinnam  forenoftram 

iidcm  aduerfjnj  nobJj  obiiciunt ,  dum  aiunt,  fup-  iotcrprctationcm ,  fi  condidVio  fiuciua  cx  dclidlo 

.  plcrenosreceptum  texium& dcprauarc  ,  muiaic-  non  nafccrctur ,  boctanicn  adminoquod  itm  oe-       ■  ■'.•i 

«|uc  cius  fenientiam  ,  additis  ad  vctbum  ii<f<;ffJnf  g.irenon  auJcnt,  vtfitexdcliif^o,  iir.pcdin  fcdi-         \          '*•■'.  • 

duobusilli$vcibism»/ar<,  inquomanifeftdnobis  cunt  ca  diiftionc  Mwnj  ne  pcfliQt  ilbm  pro  vert        ' ,  • ".  '  .'V' 

,imponunt.  Intcrpretatiocnimhrcnortracft,  non  agnofccrc.  Ci2.ifi aliusfit  contcxius  verbocum, vV                         ,'  "I 

.fbpplccto:  fiquidcmduoscafusVlpianuscxprimir,  aliofcnfudoiiandus,ficonditliofuitiu3txdclido      .^-    "■  '    •  ■  .''\ 

»on  modo  conirarics  inuicem ,  fcJ  ctiam  contra-  proficifcatnr,  alius  vct6  &  coutcxcus  5^' fcnfus  A       y  f\ 

di&onos,  Cinr\a'ttttiicr4ntumjsvjii4tferuu)farmu,  noncxdcli£lo.Srdfu3aiorc$,meopal.uo,cumdi-            .     ^  I 

Jedtttjm  fi  dttfffirit,  rr.cwntveihixha, nu  r^miiMfi  cunt  &  conduduntio  dubiofuam  cpinionem  prq-        ••:";'*'"  -  ., 

.ptudtftntmfurnmu,  ficintelljgidcbetc,  fiviuaTco  ualerc  deberc  tanquam  rci  getcndz  apiiorem,            ».  •           •  I 

tcmpotc  q.io  heres  fucis  condifii  -ne  furtiuacon-  abnrcntcsin  iiancrcmrcgula/^j.ijiKiriw 67.(^/^*5«/.      .• • 

uciiiiur,  ac  proindcpoftmortemfuri'.  Ncc  crim  iifr.Et  quadirapiscongruanuiiticommuni^qtiod      '•••'.*.".'  ?  '  ' 

j<i^o  furcquifquamciUsheresantcfTci  aotronuc-  illitaIctircfibiringunr,vtaftioncsqu.r  cxdcdiAo                  \  "  '  I 

nii  fotc  l.  film  viucnii^  non  fit  bcrcditas/.  I.  ffffr.  dcccndunt,  acrelpetfccutioncmcontiacntin  hc-       'h'      "*    '  "' 

4t  btrtd  vtl  4{l  vt>jd.  1. 1.  infr.  pre  hirtde.  fcd  ncg.innis  rcdc?  non  t tnnfcant  vltrk  quani  pcrucnit,  nuila  ta- 

ftqarn'.uilla/f<<«Mm^^r«"jffCTi/,adcundcmcarum  mcn  ne  vn.i  quiiJem  lcgcallau,  qtix commcnti- 

rcfcrtidebcic ,  quo  tiecclTl-ntfcruusfurtiuusarqui  tiam  &  fiilitfamicgul.imhancprobarcponjt^cuiti  ^-^ 

poft  mortcmfari5,alioqulnoncrit  nouu$cafos&  iIla}uaadicifiioneicrfiptr/?fwi«,;frH/;4t<r>;r.NoniIU      •*» k''t.i  ;  • 

Contradidorius,  ledidcm  ille  qui  fiicratantcJ  cx-  ccrtcquam  vnicam  adtrunt  tanquAin  apcttiorcni»  ■*'V'*'!»''"'^'*^^ 

prclTus,  non  enim  potelt  fecuusfurtiuus  poft  irot-  /.i'/.ii-.C.f.r</Wifl.rfff«ni?.  vbidc  :ci  pcrfccutioni:  vcr-      ,  ,vt /'*...,*•  ' 

rtetii  furisdccederc ,  qiiin  poft  mortcm  c:u$  etiam  bum  null'.un,vtnccaliuiuti$  locoqui  ncgccadtio-i           .      *  ''-'^i' 

. 'vixcrit ,  quiamor$  vitam  prxfupponit ,  quando-  rcs  ex  dcli.io  defcendcntes  iranfitc  concrt  hcre-       '"•^-^.f.'!  "  !  **] 

quidemneino  roortuu?  inoriturfcdviuns/.^«irft/9j  dcmvltratd  quod  ad  iplum  pciuciiciit.  Idcoquc          '  .'..''  .  '  n-»r^^ 

i9,f.i.detfutnutn.trj}4ni.l.vlt.injr.detc«d  i):fiit.  Itaquc  nccmirum  cft,tantoptic  illos  laboratc,vt  probcnt      *  .      '■••V'"*7'.'  .' 

aduerfariorum  intcrprcttiio  perindc  facitridicu-  patticulam/riiquaEfuinaiuraaducrCatiuacft,  tam        '  *<"  *  v-'  J  1« 


lum  Vlpianum  ac  fi  fcnpfilfct  quomodo  ipll  intcl-    t  lTc  aptamad  coniungcnda  fcqucntia  cum  priori- 

,lif^nnt,nect4ntumfiviu4tf<rumfurtiumpoJitmrttin  fu-  bus,  quam  adcaciiluingcndaacfipro/i^ifctiptum  \  f\  'J'*| 
Ti,/idfiM»n/ip/«4*^»^»»errt«9/Krii.Nosautcmicon-    firct«47«,Scd  ifta  iam  osnittaiuus.qux  luinusdara  ■•..*■ 


V 


crario  lic  cutnfcnfiirc  volumus  qoafi  fcripferit ,  ntt  funt,&:  ad  obicdlioncm  decimamlcptiroam  vcnia- 

tdntmttifivtU4t  fauusfurinmpefi  vtortetnfurit,ftdeti4niJi  mns  qiiz  ficuti  cx  Cuiacio  dcprompta,ita  fubtilioi 

rWrff.Q^idcnim  tliud  eftiat/ijjf^qiiaiiifitfm*-  videturtSi  difficiliorcm  habcrc  rcrpor.fioncm.  '  .  '  •  '^'»* 

re?  In  quoobrcfuandum  cftnon  ita  (cribcfc  Vlpia-       X  V  11.  Igitut  Obiic  t  10  cfl,  Viuo  filiofami^'  ! 

num  quomodo  fctibcndum  crat,  liasinpatrcmqu.ucnuscx  filiiiamiliasfuitoiocu-, 

vc  rcfctcetur  mors  fci ui  .id  id  tcmpu;  quo  hcrcs  fu-  plctior  (a&ds  cft .  condiclionem  furtiuam  non  ne- 

ris  conuenirctur .  ted  ttianifi datjferit ,  vtidquoque  gatl  in  ttg.].S  pen.i.'ifr.dtpe(ul.  Expctfona  taracn  fuA       -  .'<>' 


.•^  •»! 


tempus  complefVerctur ,  quo  kruusfottiuus  viuo  non  tcneri  parrcmiiifificcoqu 
adhiic  furedeccflilfet.  Itsque  ficuticafusillc  fifer-    mtex  Itg.ffautu  ^.fupr.  boctit.  a 


dccoquodad  iplumpcruc-         '  v 


-  t. 


ias  verocx  pcrfona 


««< /«r/iwwWrwf /x^ff  morffw/lira,  excluditcxprrlR    filiifamilias  iii  pcciiliumcx /r^.  ffl/unw/J/ff.iA/r.Mii.  .  ^ 

cafum  illum  quo  icruus  viiiofutecccclfcrit^ita  fe-    idcft  quatenu$pcculium  fili)  indc  locuplcciusad        i'...  ■ 


.  I 
'1 


fcruoqulnonpoftmottcmfuris,fcdviaoeodeccf-  cuple  ius  pcculium  fadura  cft,  cumtameu  p.ucr  .v  ^ 

/cru.vtconcludamusnoneft^cncceffatium  ad  dan-  fi!ijfjihcrcsquodammodoiitiapccHlio/.<.§.r«/«-  <s' i.  ;j.  « 

•  cJamfurtiuamcondiclionemadjctfusheredem.vi  ptnim^ditcitfupr.dtmiKtr.ififi^tuUltrst.S.fiJHmfjL^  •".^ -^*  .■• "  .  " 

ad  euin  quicqua  pcruenerit.  Ex  quo  apparct  quim  iwi/f<rnB/r.<<*j?</ii/ii.Itanequc  hcredem  futijinfoU-  .C'r***V 

inepta  fiiad^BerfariorumtepUcuicciim  dicuntfe-  domicncriaebcrc,  neptoviribusquidemhcrc.li-  •''  •1 

cunduni  noftram  intcrprciationcm  ficri  vtverba  tatis:  quafinulla  dlucrlitatis  raiio  latis  comnioda  ,,  .     ».  ;*  •     ' ^  * 

iWz ppfi  tnortm  t4nitn  furit ,  quxfubindc  Vlpianus  intcrpaitem  &  hcrcdcmcxcogitarl  pcftjt.quiajiil-'  .  '^^'^^;  .y 

fabiicst  >fiotfuperuaco3,cumfint$conttafioann-  quiunt.licct  (ucttlforcommodotum  &  incomino-  «-.'••r  Z  •  _'■  . 

bliaciua  ,  potiiisad  illum  quoquc  cafum  comprc-  doramvniuerfalisnon fit  patet  ("alioquifcret  idctn  ''.   *  •  ^  './—.<  1 

hendendum.qui  nondum  in  prxccdcntibus  fiictac  quihercs,  nccquafihcrcsdiccretur)  fuccelfot  la-  .    .  •;•.[" •*;M,  .  i-  i^J 

jpinprehcnfuiiqaofetuusfutiiuusfiucapudhcte-  menctjamvitiorunacft^fcdiiiquaatumlocuplctiuj  '  ••.-•-'-.*  1 
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ANTONII  FABRI  I.C.  RATIONALIA 


adcum  periicnit  peculium ,  fuccenor  verb  qucm  liu  vcl  fecui  pAtrem  v«l  dominumlocdplctacrid^ 

quafi  hcredcra  appeUamus.  A  Jduiu,  coudi6(ioiie  pun^.fdctnqueeirerubiicicciccarccumamocttaak 

nirtiaiiencrifolumeumquifactumfccicaiuhe-  adionem  ,  vt  filixFkmiitas  nomicc  tnidq'todad 

'  redcm  eius l.txfitriuu  yfupr.  HercJis auiera  vetW j  pairem  pcruenit»compctac  de pecniio  aAio.  Eiai^\ 

in  condiilione  fuctiua  omncra  fuccetfl>tem  veiiiro  febccntix  racionem  Paului  ca  McU  &  f  uldiuo 

•  itgfi  fTtfm  T.in pnftifr.  quafi  hcrcdem  vcro  in  fuo  rcddit  ia  Li^.fifiltdf4mtlt4f  mfi.T(r.tmt.  i]uia  difpH. 

*  gcnere  nercdem  eiTc  aut  falcem  fuccenbrem  ali-  cuitcam  i:utiiobligari,id  efl  quta  caiiUa^^iutjisre* 
'  qucm,eodcmpIandcffi:Su,inquiunt,quodicimus  cum  amotarumnon  «Ik  panalis,  quomodo  ^tii 

tfamfirudum,&quaii  vfumfiuflam,Scrui.tnam  &  mulierobiesaBiotas  iani obl'garccjr^Tef,ul.i  tniBi 

quaii  Seruianam  ,  dotcin  it  quaH  dotcm,  Tributo-  iuris  cfi  cx  ^ccnaiibus  cauiis  nou  folerc  tn  ^  atceir, 

liam  &  quaft  tcibatociam  ,Pabliciai.am  ,  &qua(i  dcpecolio  a^ioncindari/.rA;;vn<>/ih»{S.(/(r^iir. 

Publlcianam  Ug.  i.fufr.  dt  vfnfr.  ut,  rer.f.  Utmjiquit  Nemo  autcm  dubitat  quin  cauia  turt(  lit  |..(qiuWs, 

txfiit.it  ^uluH.l.y.dt  fund.dctil.l.fen.infr.dtexercit  dii.L  cx  qiu  ratione  in!ellig>mus,ri  fiiiusfatuilias  fdrtnm 

ntcqHiJi  70.  fufr.dtTCivmdu.  VtintcUigamus,  in-  alij  qaim  patti  feccnciqucniam  &  furtum  f^cit/c 

quiunt.fubftantij  quidemvccumvfuraftu^um  di-  furtiobligatur,nondebcrea£Uoncmex  eacaiil&.de 

itingui  \  quafi  vful-ru^u ,  Seruianam  ^  quall  Scr.  pcculiotn  patrcm  dari.  Ncquc  vero  aliter  fcriptain 

uiaua,  ioccm  ^  qu.\li  dote,Tcibuioriam^(]uani'ii-  t;ll  ia d.iy  f,ftnjnfr .dt fttuL  vbi  q  iamuis  pro^ona 


tur  quzfUo  an  tn  paticm  vel  dominum  a^io  depe- 
culio  danda  litex  farto  iiliifainiliat  vel  fcrui,  dcpa. 
trctaaien  nihil  lefpondetur,  (cdtAntum  dc  doml' 
nodandam,  fcilicctadtioncradc  peculio  inipriui 
quatcnus  locuplctiot  fadusefl ,  quia  iniquillimun 
cllcxfurto  fciuilocupictariiQ^x  tan.cn  i.ntcntia 
eciamin  domino  fallaelf ,  iiontllarolum  r^ttionci 
quod  cx  fccnalibcs  c.i..fi«  nnn  magis  in  patrem 
quam  in  donjinum  adiude  pcculio  danda  Hc.^cd  H- 
la  etiam ,  quud  cx  deii^o  fcrui  dcminuj  conaeniil 


butoiia,  Publicianam  k  quali  Publiciana ,  («d  re  ta- 
mcn  Sc  crfcdta  coauenire.  Qjiod  ii  ita  clt ,  vt  hlnc 
refponrioncm  ordiamur :  cuncladeie  igitut  aduet- 
farij  dcbuerunt,  patrem  condiiSlone  funiua  tcneri 
'  dcbcrc  in  folidum  ,  licut  is  qui  vccus  hercs  eflict 
tenerctur.  Quod  tair.en  iidC  ncgant,cum  faientur 
pa'.tcm  non  tencri  conJidlione  furtiua  ex  petfona 
propria  ,  fcd  tantum  ex  pcrfnna  filii ,  qula  acc  ipfe 
f u r  eft, n  c  c  h c tes  f ur  i$  ex  <f ./. 5  fupT.  .\  d  m i rt un  t  e n  1  m 
tnorcuo(iliofamiliasextinguipeculium,&  paticm 

noniure  heredicacio,  fcJ  iurepcculij  bona  filjoc-    po(Iicnoxalia^:^iv)nc,  &  peccamadlionemcogt  vc 

cupace.ac  qMidcmnoncam  quaiidcnouoacqutlica,    vcl  damnum  prxftcr ,  vei  lcruiim  no.xz  dedat  i.  4* 

quam  quafinunquam  adcmpca/rj;.  1.$./  iiqMib»/!4  /ir^r.Exdelidoautcmcantumnonciiamexcfmtca- 

%i.iKfr.dtc»Ujt.iprep«ntbatur<).de(4jlrenf.ft(uL  Vfqu«    £kii  aflio  noxalis  dari  potclf,  de  peculio  vcti»  cx 

aJc6  vt  aadcawt  diccrcfatufum,  vcpater  tcncti 

non  polTcc,  ne  qaidem  de  eo  quod  ad  ipfum  ex  fur- 

to  fillifitnilias  perueniirct,  nill  caicnus  vclutvna 

pcrfona  cum  tiliofurtum ,  quodtiliusfccit,  vna 

quodammoJo  fccilfc  intcUigcrctur  cx  ^.fiijuitdl^ 
'ttrji(.ti  ptTOlnflu.deinHtiLfiipuldt.  neexfurroHli)  lo- 

cupletcturimpunc(i./.j.;  fr/K/r.i/f/r</*/><4H/.  In  qno 

ratfus  video  labi  eot  vaide  impciii^.  Sic  cnim  f.i- 

ciunt  filij  farls  patrem  qaoquc  futcm ,  quodantc 
,eo$  ncmovnquara  dixctat.Et  veroitadicioon  pof- 


i 


coiitraii^tu  non cx (ieUdo  Li.  f.fi filfikfumiliM  fufrJi  ^ 
fcif  ^Mif/tfi.p</drirf.Qiiaiencc  putoVlpiani  circ,fcil. '  .. 
Ttiboiiiani  potius,  quod  dc  adfioncdfc  pccolioio 
dommum danJa ,  ex  dciicto  (ccut  fcciptum  cft  in-A . ,• 
Li.§.ftn.  mfr.de pccuL  de  quo  tamcanc  r.ic  lor.giorw^ " 
fimus,  vidcnda  funi  qux  fcripiimus  decdd.  yS.  (Uii^ ' • 
autcm  muUo  magtsfalfum  elt,quod  adueifaci)r4Mf* 
mod6  quali  vcrum  fuppoiiunt,icd  ctiam  qoaii  lcfi* 
ptum  inii.§.p</;ui;.non  dcne^aricondidiotiem  fw 
tiuamio  pairem  quacenus  czfurtofiliifair.iliaslo* 


fe,  apparet  fatis  ex  co  quod  Paulus  in  d.  L  txfurtiu*,  cupleiior  t'a6tus  cff.Id  cnim  Vlpianus  neque  fenfir^ 

fcribit ,  foli  filiofamiltas  qui  furtum  fecic  condici  ocquc  fccipfiteo  loco ,  ncc  dc  cundi&ior.e  fuctina 

'pofTe,  non ctiam  pacii,  quodea Condidionenun-  Ioquitai,vciindominumexfurto  rcruidai:da,(ed 

^uam  .iliustencituc  ,qua.n  furlpfe.aut  hereselus:  taotiim  dc  aftionc  depeculio^quarnihilcon-.viafic 

ne^ad  rcm  pcninct,quod  illi  pro  racioncadfcrunr,  omnino  habet  aut  fimile  cum  condi6tione  fuf  tia4. 


patris  &  filij  pecfonim  vnam  eandcmquc  efle  vidc 
.'li.  Fi£tiocniiniltaiurisciiiiliscft,  quz  licuticx  pa 
tticpotcilaclsiure  proficifcitiir/r^  ntcumfilufdmi- 
■  V4U  i6.infr.dt furt.LmptTHtr  so.*dSC.Trd>tU.<\\i*.  tota 
luris  ciuilis  eil  Tit.lrjiit.dt fatr  foitJl.iiiL  &  ad  ca  tan- 
ti\m  pertinct,qn£  i.iris  funt,  non ciiam  «d illa qu« 
funt  faifi  /.  qutd  dtcitur  i jo.  infr.  dt  vtHf.  thfig.  Qu« 
•  cnim  fadi  (unc Hon  tianfcunt  ii  iilio ad patrem.ne- 
que  k  feruo  ad  dominam  /.     btrtdi  44.1^ ctndu.& 
dtmenflr.  DcUSti  autem  nronu  fi£ti  funt  non  luris. 


Dominus  condi6:iooe  furtiua  &  ooxali  prztcrcl 
a^lone  leoeiur  cx  furto  feroi,.Ai  adionedc  peculio 
non  tcnecur  ,  pacec  cx  furco  tiliifamilias,  neque 
adione  dc  peculio,  nequc  condidione,  nc  qviidem 
de  cri  quod  ad  ipfum  perucnic,  fcd  ipfc  tanii\m  6- 
liusfamilias,qui  ex  ea  caufa  non  tatiim  furti  AGtity- 
ne,fed  cciamcondidiooecbligari9(  conucniripo- 
tcft  </././>fH,necidci)tamen  vcicndtim  eif.vc  ex  forto 
filij  paterimpun^locupletetur.cdm  (iiiusfa»ill»i 
iicutiexcacaufacon.icnicipoced,  ita&  condcttf- 


ciim  iniuriam  fcmpar  adnexam  hat.eant,  quia  non  nari  polSr ,  ex  condemnatione  vcro  fili j  poftea  p»« 
iore  fiunt  /.  1  .dt  i«i«r.  vnde  &c  pafttm  admilTa  dicun-  ter  de  peculio conucnici  dJ.j.f.idtmfLribitL  et^  cf»- 
turi  Papini.mo  in  LStiibum  tiit  Psmfhilum  95.  dt  ft-    dtmndtm  i^.fupr.dtntxMl.acl.  ncquc  de  condli^^ione 

fuctiua  acclpicndum  cA,quod  ex  loliano  fcriptuoa 


iatr.&  alibi  fsrpe.  Ergofallum  clf,  quod  iftivolunt, 
&  proccrto  fopponunt ,  patcem  furis  condi£tione 
fuitiu.i  tcneri  in  quancum  ex  furto  filij  pcculiora 
locuplctiusfadii  eft.  Ncquc  vcroitaluqmcur  VI- 
pianusind.  Lf.i. ftH.de fecuL  fed  ait  c coatrario  po- 
tius,  cxfurtiuacaufa  fiUofjmilias  con  Jici  poftc,  ia 
patrcm  verb  vel  in  dominum  dadam  clTe  adioncm 
dc  peculio,in  quantum  locupietior  ilje  ex  farto  fa- 
^us  «ffct ,  quia  iniquiiHmum  iit  cx  furto  fiiiifiiauy 


legimus  in  Lfen.iMfr.btc  tit.  de  coodi^ionc  in  peca» 
liumdandacontra  paircm,ii  fiU.i^mtliss  rcb  anio» 
uerit,  fed  decondidionc  fiucMnfdVi^l  nontKtlifd 
(Auftytt  ibidicemus.  Aligqae  iong^  hac  partc  catto 
cftcondidlionisfurtiux,aIiaadioni$rccum  aoiot»* 
rara,  quiacum  a^iorernmamotarumnccioinora 
iit, necturpis,  licctprcDC  numine concepta,fircx 
partc  illius  qsi  conuenitwr,  tacilius  long^  cfiiy 1 60 
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bigitize^J".by  G()0<?le 


DE  CONDICT.  PVRTIVA  LlB.  X«I.TlT*  t  '4% 

«oquodadpattcm^tnit,  dcnrt^wnvttlbn'  fiinffilnaatt  Rcrpond^nniflloeptiiiipri-i^. 

^  In  If^fiMii^lfftwivrMm^iMfr.  quam  eondidlo  fuc-  miim  etlc  maiorem  ryllogifini  huius  propoiitio* 

riua  qux  torpiseft*  &  furti  exprobrationem  coo-  acm.  Pcfindcenimcfl,acfi<iiccres(urcmnoQtehe« 

tinet  Ug.  nti  quuqum  56. if/jr.fr»ficu.  Quam  eciam  rieomltftbne  (brtina, nifi  qiiia  (ureA,  c&m  ncmQ 

^^«beaaiamr.ihiiabfurdicft,  excaula  rerumamo»  fiuc contreftationcfutfiat.  EifancitacR:  (arnoa 

•iramdariac^io.  emde  pecalioiopatremcsper*.  tenetnreondiAtonefuttiua,  niii  quia&quiircnttl 

iona  filizfimilias  dtil.  Ug. vbim*  rtrm  iomi.  Inreft.  SedntsaoMulnberedefutiseandtmiatio- 

«aialicetetiam  adtioicrumamotarumcxfuttofi-  ncmlocura  habcre.  Nonenim  tcoctut  hcicscon- 

Yvt  pcndcktdtn.ltg.fi  mulitrii.f.bttaSit & S.vltim.  didiooefurtiua,quiafuriit,fedqu{afuri$  hcics  d.l. 

ttd.  poenalis  tamcucauGi  noo  cft,  quiaoon  obiiga'  7.  J.Flr./i/ir.Atqui  non  eominusfuris  licrcs  clk» 

,tariUafartit  vt  fuptadifiiBnfllieekplicaaimuiex  quod rero  fotciuam  nunquam contiefttnettt,  li- 

gjj|,ffg       yliim.  Itaque uoa  potuli  Tribonianui  quidem  hecedem  fadtaditio  faereditatis auc  gcftio 

nifivaideinruiseargurocatariin  d(^./rS.;./.pm.dr  proliercde,  nonetiatn  futtiuz  cei  contrcdlatio. 

pr{K/.abaftiooe dcpecuUoiiOomfapattcm dandacx  Scuiium  crgo  cA;  infccre  qood  iiH  infcruut,  hcrc- 

caufa  terum  a  filiatamilias amotarum ad  dAioncm  dem  furis ideojion  tcncrl  codidt  odc furtiua, quod 

de  pcculio,  acquc  dandam  conira  patrem  cx  furto  rem  furtiuamQOQCOnttcftaueti(,cucafuquonihit 

ilijfemilta».  Quandoquidcm  in  hoc  cafu  offcode^  ad  euffl  petuenerit,qoiafur  non nifi  propier con- 

rerurregulai/ia./<g.f.v         t!»  ^S.  dtugul.  :ur.  que  trci^ationcm  tcncbaiur,  necrnrfus  vcrumcil  qiioi 

inaliobonoifeodicuc.Scu  tcviilct  mulcoiniuliius,  iidon  fupponunr,futeidc6icncriin  folicium,i]uud 

ficnniedaCfCuiit  arguDKnta:us(ui(rctab  adlione  ad  eum  tota  rcs  ab  initlo  pcrucnerit.  Nam  &co 

irrum  amotarnm  a^i  cor.didioncm  futtiuam  ,  dc  cafu  t]uo  nihil  aJ  cu  pcrucnerit ,  nulli;  Jin;  Incniin 

Aua  folanitncdifputamus.  itiruitiOlmc  vctb  ora-  cx  tikvio  fen!cri(,pcrindc  taroc  in  fo  id.  m  '.cnetur, 

jitam  &ciant,  In  eo  quod  cilm  fateancur  patrem  puta  fi  in  futtomanifcilo  dcprchcnfus  aul  occide- 

non  poirctencfi  conriidione  furtiua,  q-.ii^  t:cc]ue  rit.aut  ctTrGi;critkautcfFadefit  id  qund  intcrccpetat 

lut  (it,ncquefa(is  licres,actamene6t.indcindela-  l.prex.itjir.  l  urcumcnim  liceiilncaiicil^u lucrandl 

bantar,vcdtcitttteaeiteumdeberetanquamquo-  honfiac.  non  magisqu^m  iineconiredlatione fmi 

damtnodo  hcrcdcm  (il)j,&  qoafi  quod  fc;!  aim  cft  lucro  t.imci)  ituerJom  fit.qunmiiii  rine  contrcuta- 
ind.LJ?^r»/«r«i«jS/».  dccondl  iciicfuniuactura 

"  mntraqncmlibet  rocccilbrcm  danda,eciamad  pa- 
tfCm  p  riigipnfrt.cjuodcf^  ridi;  i  lun),t.um  i^cfjlo 
inrisrucccabcc  locus  iilemiclli^i  Jebcat .  vtioicx^ 
pUcaairons.  Qnamoit  pater  niij  innituti  dicatUr 
poi\  irfiiisi^oi..f:;n  quafi  hcrc'  hcre/lis  in  diil.  Ug. 

•^Sfidtuiibtrd^.^.fiJiliit^fMuliMdtfiMuUb.SciUce^^  tur,icd  quiararca,  &rcmfaitiuam  conttcaauiti 

f  ad hoovtineius  porlonaconJicioimpleii poffit  ad  qoamuisad cum nihil lucri  cx fnrto peruencrit.Er- 

I  obtinendam  hbertatcm  ,  ii'q  c  fiuoic  lil-crtacis  go  hcouc  in  pcifona  hcrcdls  illud  ir.fpicicndum 


tionc  nunquaiu,  vndeeiiam  cl\,  quud  mulictquc 
tesamoait,tenecuraAione  rcru  amorarum.tametfi 
ad  cim  rcs  non  periieoccint  l  ftdttfi  i^.iff  rtr.amers 
Itaque  citin  quxtitur  quare.furcoodiSicnc  fuici-^ 
ua  tencatur,non  eftboiuillaratl^liquiscnmild- 
ucifaciis  rcfpondcat,vt  turpc  lucruinei  extorquea- 


deiit  perfoaacui  pofiitdari  pecuniainaplendx 
'  «dlicionii  caufa.  C^od  veri  addont  ei  i,  Li»i.rmft- 

mum^itfufT.dttninar.iiiTcm  raiiiilspcttinct:  ibi 


idcirco  teuericMiWlitnefiinlaftin  folidum,  quod 

in  re  fiirtiiia  moram  ncere  perpctoam  inteiligattir. 


XVIIL  OBitcTlotik,  Coodidlionc  fui  ti-  (eccrit,  qui  nuoc  moiam  facit ;  9c  quod  ftir  pcr^c- 

ua non tenetialiam , qnam qni (nrtnmfecitaut he-  to6 mbram fiitefurtiua  (accre intdligatur ,  mate- 

redemeiasdi^i./^.5.y«/>r.l;ef  fif.Idcoaotcm  a  fuic  in  riam  piibet  tncur.dx  afftin^ationis  ouanti  pluriml 

foUdumrem(iurtiuamcotid!cip<>lS:,quiaiero  alic-  rcs  furtiuafuititcmpotc  liiisconteltat*,  in  tcm»" 

nam  furamU  animo  contreaanir»  Qoa  ratione  pus  vfqoerei  iudicandx ,  fed  eondiiftinneln  fitrtii> 

etiam  fufishcresjdeandcmrcm  iiirc  hcrcd  tario  ad  uam  qur  cx  ipfo  futtonafcitur,  non  induclt,  alio- 

fe  dcuolutaro animo (^andldam  fupptd|Siret,non  qui  nafcerei* c ex moia,  non  cx  forto,  quod  eflct  ri^ 

tanuira  condtftionefuriiaa,  fed«c  aftioneforti  dicaldnldicef«i  : 

ttanquar. nouiisfucteneretiir<»2./.r/r./ii^r.dififljd.  X  1 X.  OBiECTioefl.furcm ad qufcm nihtl ck 


jr  fiad  eom  resablata  in  'blidumnon  pctuenc-  beat,  qoam  quiipfa  potitus  cfl,  quia  nliil  ad  cutn 

f^uirlttt.^.vh.ttd.tu.Uim fatcro,quonlam ab ini-  ^pemenerit.  Quamo «quius igitur in  heredeidci^ 

lio  rcs  tota  ad  cum  pcrucnit,  in  foi.dum  teneri  obiroeredebet,  adqiieito  oihll  cJnMiino fXrueitiik 

couumcft,  propicrmoram  qi-.am  pcrpctu6i..  rc  Refpondetrus  non  pUira  liic  vcrbi  cfTc  ,  quini 

fjrnat.  ^ccrein:cllii;.tur  Ug  vlt.  C  hsc tit  &  Lfrox.  Cttftia.  Falfom  cniro cfl,  fureroadqucm nihilelt 

.jiifr  Hetesautcm  quia  fottum  ipic  tLca,  ncc  talcm  furio  pcrueolt ,  non  tenetl  eondiolone  lilfHne; 

fCwnmcommitcere  intelligitar ,  nec  furti  tcnetur.  Fingc  furcm  maniFeftum ,  qui  in  f  1  rto  dcprchen^ 

^^Ereoncca  !  aliud  tencri  potrft ,  qiiim  vtidquod  fusoccidcrit,  vclcfftcgeru,  veleffodcritidquojl 

'-d fe  pcruenit  rcftiiucieiubcamr ,  ne cxfuxto dc;  iourccpciai.  Quid  pbfecio  id  lOBi  raenlBf 
-      Tom.111.     \:                  "  ,  r  , 
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4^4         ANTONII  FABRI 

dicipotcft?  Nihil  penitus.  Ei  tamen  conftatfa- 
«cm  hoc  afii  condiaionc  fQrtiaa  tcneci;  tchoc 
llrfo  cafu  poflc  condiaionem  fuitiuaro  cum  »€tio- 
ac  lotti  oiaoifcfti  coDcarrete  Ug.  proxim.  infr.  dod 
^i^tenccarideblbr  coadl&tonc  fjrtiua,  qoM 
fe<furtiuaid  cnm  pcruencrit ,  fcd  qubd  fartnm 
fEcecit,  ncc  poftc^  ics  fuctiua  in  donini  potefta- 
tcm  teillcde.  Nam  fi  pfeneniftet ,  quomodo 
contingit  iii  qilolibct  furto  manifcfto  cxtra  il- 
lostccs  ttfiisocciiionis,  cftcadUonis ,  aut  effufio- 
itlt  >  vtiqife  condiftiocstingacretar ,  qula  pur- 
gacom  ellct  vicium  furti  ei  re  qux  fubtta.aa  fuc- 
zac*  in  dotnini  potcftatcm  ccuerfa,  M.  hg.  fnx. 
kfr,  vndc  &  abeotefflporevfucapi  poteft ,  ciim 
kmXf^  non  pofTct  Ug.  4-  §.  quei  Mttm&  ftqq.  infr. 
4»  rfuuf.  Ifaquc  vc  condi&io  futtiua  locum 
iiabcat,  nonillod  infpiclendnm  eft,  an  resfnr- 
tina  ad  futem  pcruentrit,  fcd  il  u  I  duntaxat  ic- 
quirendum  ,  vt  ad  dominum  ipfum  noo  perue- 
nerit.  Se J  &  falfom  eft eum  qui  opcm  w  con- 
Clium  furidcdit.  furcm  cflc  co  quoquccafu ,  quo 
hihil  ad  cumczfat(opcrueDetit.Requirituccoim 
yt  tem  fartinam  contreAaaerit  t  alioqal  hec  (br 
cft»  DCC  6irtiua  condidlionc  tcnctnr,  licec  furtt 
■(^ioneteneatur»  fcilicct  occ  mantfefti ,  nam  fortl 
rnanifcfti  conueniri  nuUo  cafu  poteft  Ug.  k  qta 
9pm  i^.  ttifr.  de ftrt.  Itg.  fift  5$.  $.  1.  di  vtthtrum 
fgnificM.  Quod  h  fur  cflct >  vtique  omnimodo  fur- 
ciua  condidionc  tcnecetot  l.  e*  cttufs  5.  &  ftq.fufr. 
«nI,  Sie  &  In  aaioocfeim  amoiatnni  qoae  adcon- 
di^Monem  furtiuam  propiiis  accedit ,  quam  ad 
jRirtiadUoncro.Dicimus,  fivxor  diuortij  temporc 
furcs  In  domWW  marltl  induxcrit,  &  pcr  cos  tcs 
amoucritiqilunai<i  ipf^  nihil  contiedaucrit,  ttta- 
incn  rcram  anotarum  iudicio  cam  teocii  Ug.fU 

fymti  19. pfr. tmm  smot.  vbi  Vlpiamttaddit* 
vcrum  itaque  c(Tc  quod  Labco  fcriprtt ,  vxorcm 
letttmamourumteneticiiamii  rcs  amoixad  cam 
sonpenienerlor.  Illndvtioucnon  ncgo  catn  ran- 
tOm  remquxperfuttum  ahlitacft,  coiickipoirc 
i».  vulgtrit  II.  i'  fltim.  dtfurt.  Scd  aliud  ctt 
^ti^re  dblatam  rem  cfle  domino  ▼cl  poirclTori, 
•Uod  vcro  .id  furcm  perucriffe,  ciim  fieri  pofTit, 
VtlC  ablata  fit  pct  fniem  j  &  tamen  adfutem  non 
pcruenecit,vtmcicmpUsc|acattulimascitcaper- 
ionam  furis  manifcfti,  quifiirtiaam  rcm  vcl  ccci- 
4etit>velfregciit,Tel  effiudcrit  diti.Ug.frmmjnfr, 
^alfiffimaergo  iUa  quoquc  illatio  eft,multo  xquias 
ertc  in  hcrcdc  idcm  obtinctc,  quod  in  furc,  vt  con- 
didtooe  fui.tiua  tcncti  non  dcbcat»  4  nilxil  ad  cum 
perueoecitw  •"     -^v; ' 

XX.  Obiectio  eadcm fcr^  cfl.aatccrtc ciaf- 
dcm  poiviccis>Aiuntenim  hercdem  ciafdcmjpatir- 

3uc  potcftatis  eife,adosfoitdcfbndtost.tordiMf9« 
trtgul.  ittr.  Ponuntautcm  pro  ccrto  furem  condi- 
Aione  f urtiua  non  tencil ,  qui  icm  fartiuam  nun- 
quamhabult,  iadeqoe  fiet{attmc»vtqood  aballo 
iquim^domino  fuo  fctuus  fubripuit ,  eius  noniinc 
Inrti  quidemtencacttc  £iaasliber,  fcd  coodiciei 
non  po  (Et  nifi  liber  contreftarit  Ug.  quUtk  'cBi  t(* 
safr.  htt  tit.  Quadhuius  lurisratioilla  Ht,  quM 
condidlio  haecad  rci  perrccutioncm  pcttineat  Ug. 
f  figt^rt  54.  >.  ium  furti  mfr.  dt  fiirt.  Resautem 
quam  feruus  in  fcruitute  labtipuit ,  quandoqai- 
dcm  eo  In  ftatu  fuamniiiilhaiieat»  autpecacneiic 
addominum  quocafaeicondioendaeft  l^.  4>/Spf* 
^rit.  Aut  ad  ipfum  fcru.im  iam  fadum  liberum 
g«ocaiii|pfi  coadiucar,quia  uinc  libet  contccdap 


I.C.  RATIONALIA 

nit)  autadalium  peruenic  vel  tntectitdorante  Ctts 
utcate.  Et  eocBfa,Mqoiant,  in  apertoc^ftoti  pofre 

rcmablatam recuperari  k  iam  libcro ,  quoniam  ad 
eum  nihil  peruenerit  cx  dtH.  Ug.  qutd  ub  ulio  Itg.  vi- 
rum  lu  tttfrindf.  fufr.de  mintr.  §.fi  fttuui  6.  lnflu. 
de  Ht^dL  ailion.  /f?  fniii  (jr  fl^  17.  §.  prima  i>  fr.  dt 
furt.  Nos  vcru  ilii.iiiiui  i(U)S  in  ioris  rationc  rcd- 
dcnda  quamuis  manifcftlflima  cscutitc.  Ciim 
cntm  feruus  alij  qukm  domioo  fuo  furtum  fccic, 
idcbpoftmanumiftioncm  futti  tenetur,  quianoza 
caput  fequitoc  l^.  quod  dicttur  iM.  tui.  bg,  Sm  4» 
Cod.  4n  fcmut  fftfuo  fjH.  poft  manim.ttKtdt.  Con- 
didioncaucem  fuiciuaidcdnon  tcnc^urii  nonfa- 
ftus  libcr  itcram  contrcAauertt ,  non  quia  fbr  eC> 
fcpcr  manumiiTionem  denerit(  alioqulnec  fiirti 
tcnerctur)  ncciutfum»  quia  nthilad  cnm  penie- 
iieric,vcadaerfari)  auramant,  fed  qnla  ex  iisqvc  m 
feruiturcfrriiii^gcnit.  5*:  vt  roflri  luqntintur,exan- 
tegcfto  conucnitifcruuspoftmanumiiiioncinnoa 
potcR/<^.r.x.f.<^Wrim. tU.tit.  aftioneicilioetclk 
uiii ,  qualivcft  condidio  fur;iua  ,  criminalis  enim 
ad(oturti  cootra  cum  falua  cft»  nc  dclidum  impu* 
nitttmremaneac,  qaamaisfiittiaa  quoquc  condi* 
diocx  dclidlo  pcndeat.N'cv]uc  ciiirsi  jJcocrimina- 
lis  adlio  cft,fcd  mer^  cluiUs,ciim  ad  rci  pcrfectiiio- 
nem,nonadcrlminisvir.diftamperrtiDe3t  Ug.fi  frt 
furt-j,^.  i.fupr.  ConcIuLhr.ui':  iritar  coiurh  qaii» 
aducriatijfaciat.  QucmadmodumeztracaofamAc 
pcrfooam  illius ,  qui  in  feroirate  flirtam  commifu» 
fur  quilibcctcnciurccndiclionc  funiua  hociplQ» 
qaia  far  cft » Ucet  niiiil  ad  eum  cx  tc  furtiaa  pcroc* 
nerit,  nevno  qaidemteroporis  momcnto.'Ita&fn« 
rishercdcmqucmlibetcSdem  condiiflinne  teneri 
debcrcob  hoc  folum  qu6dfurishercs  eft,  quamuis 
nemomcnto  quidem  iero|Soris  ex  tc  furtiua  quic* 
qaam  ad  campctucncrit.SicHt  vteiufdcmiuriific 
hcrcsfati.sculus  &  dcfunftus  fuit.  Alioquidiccn- 
dum  erit  furcm  quoc|ue  illum  cftc  debcic  >  vt  fuiis 
excmplo  futtilMC00di£lionc  tcncatur. 

XXI.  Ob  iF.CTio  longc  lcuiortift  •  Aiiint  fn» 
res  condi<^ionc  fiirtiua  tcncri  fi  dfparcat  tet  ddtt 
ofortm  ^fic  ttuqut  Infitt.  dtuUion.  id  cft  ii  appareat 
cius  ici  qoa:  nobisabcft  cos  circfutes.  Eign  ncc 
eorum  hctcdcs  aliter  coodiiUonc  furriua  tcncii 
diccndom  cft ,  qu^mfi  eosqnoque  darc  oporterc 
appareat.Atquiinquiunt.nonpotcft  dici  hcrcJcni 
furis  dare  oporterc,  niii  aliquo  faltcni  inumcnto 
rcs  furtiua  ad  cum  vcl  tota  vel  aliqua  ex  pattepcr» 
ucncrit.Vt  ficutiiscuifurtum  fitllamert.nonaiitct 
habet  vindicationcm  contra  futcm,  ciufvchctc- 
dcro  qu^m  fiis  rcmfurtiuampnifideac»  necadczo' 
hibendum,  qu^m  fircsabinta  a  fiue  tcncatur:  ita 
ncc  fiirciua  condidio  ad  ucr  fus  hcccdem  alitcr  pof- 
fic  compccerc»  qvim  fi  vel  momcnto vno  contre- 
dationcm  defun&i  quamuis  bona  fide  conrintia- 
rit»ac  alioqui  croergat  iniqnicas  »  fi  ex  deU Ao  de- 
fun6H  dcmns  contra  liciciiem  condiftlonem  cias 
rci  quam  nunquam  habiicrlt.Negamusafrumptio- 
ficm»  quia  hcrcdem  furis  darc  oportet,  ctiamA 
oihil  vnquam  pentcM  ad  enm  cz  rc  fiiHlua  per« 
ucneric,  ficut  &  furcm  ipfum  darc  oportcrc  ccr- 
tum  cft ,  quaBKiis  rcm  furtiuam  iotercipicado 
vdoecideiiH^  ftcf^rit»  viKOiiiilt  Ug.fnsam 
■hifir.  utua.  Mu  Itg.  ftd  ttfi  dkmti  t9.  v1ft.nr.umot. 
•  mm  nibiMiud  ioquiiim^sifi  an  fiiciUe  fit ,  qoi 
rardmifidi  AIonctaalpiSfinrconocDicar^taik 
beres  furis.Nam  in  a^ooibus  quo:  cx  vtraque  par- 
tc  mccamcctpctftfljiioocm  contiflcnt,ciiiolmodi 
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D*'<$e*^DICT.  FVRTIVA  LIB.  XIII.  TIT.  I.  48, 

xftCMuU&iofuriiiiairetnpct  iufte  rcpctitar  id  quod  po/Tec  condidtioiic  icacri ,  ncc  Ct  tou  ret/ortiii4,- 

aAoii  ifacft, Ucecfca* id  nec  habeat  nec  voquam  ad cam peraeoi0ct,  «Ata co  cafu  po^r ectam  per'^ 

habiMrit,  alioqui  ncctur  ipfc  qoltofotto  dcpre-  vi»dicatioiieait  conoeniri ,  folo  wem  fufi»  odio 

heniiureinfuitiuam  vcl  occidiuetiVclfiregilTct.Tel  ritreccpiiun,  ngttl  vtndicaiioxjc  icnc:ut ,  etiam 

•Mliidide^ceiMfiAtoDe  ifta  ceiierecBc,  concra  di&.  fiictiiMeoiididioiicceiwatiir  di^.  f,.  fic  itaque  bt^, 

'lig.frex.frilr.vnn  pracccdcntibusdifpuuuimui.De-  ic  ^llttn,  Q^hA  fi  vno  cifir  UicrcJit  hcrcs  in  o-' 

Iii4]uc  nuiiui  omnino cafus  cft »  in  ()uo  heres  furis  dlum  fuiis ,  cur  non  ^  iu  cxieris  oinnibiis }  In-' 

•oa  tenetnir  condiaioDe  (urtiaa  Jr|.  t*  fiarm»  p  puict  enin  fibi  ^nhd  farit  faeredrcatera  fine  fdeni* 

flfr.  id  cft  fiiic  folidum  fiucaliqoid  <i  ic  nihil  ptof-  Huc  i^noians  adicrit ,  atquc  iu  onmtbus  oncri« 

iiisadcum  pecucDcrit,  qaiarci  habctpeifccucio-  bus  Imediurijs  ,  quibus  dcfun^^us  cx  ptQprin 

acm  diH.  Ug.  fi profm  7. 9.  tMnr.  fi^.  £z  qao to>  |wriba«  leoebacnr ,  estra  panat  detiftorum  vltro 

fcrri  nccclic  cft.dari  crgo  cam  in  loUdom  aductfus  fc  obftrliixcrit  Ug.  qm.  dotu      felut.  pimimnt, 

hcrcdcm.  Ad  quid  cnin»  aliud  darctori  cumni-  $.     vUim.  &  Ug.  4.  wfr.qutbut  tx  cauf  in  ptjftjf. 

liil  oamino  pehienitf  It  petant  ilU  priActpianh  tsu  It^.  /?  dirs  58.  dt  acqubtmL  hfrtd.  Q  jimquaa)  ii 

cum  fuppoi;tiiit  vulgarcm  adtionnm  cx  delidlo  na-  vcriim  amamus  ,  oJio  quiJcra  foris  Indu^a  eft 

turarocam  eili^,  vt  non  deniuc  to  hetedem  niii,dc  cor.di&io  ,  fed  |toa  aliquo  ^ria  odio  tranfic 

co  qaod  ad  ipftim  peru^oic.  N«n  ficativeraeil  iatidttmadiierjlas  berederat  ar  ez  mera  iarls  ri!«' 

prnpofitlo  in  aAionibuj  cs  dclii5lo,qiia-  vd  mcic  gula  ,  quia  rr.cre  rei  pcrfecutorla  eft.  Scd  &  ia 

velmixtimpoenalesfunt,autfal(cm  pocDxnoiTjine  co  crranc  ( urpitcc  .adueriatij ,  quod  tradanc  d^ 

conccptx,  qaasetlampimalesdiciluprd  probiui-  prxftanda  per  iietbMm  Kftimaiione  quanti  plu- 

rous,  qaamoisexpartcaiftoriinitul  iiiii  n  ei.-Mntci  timi  in  condidioneRiftiuaetiamcocifiiquoante 

pciiecocionem  contincanc :  I  a  falliiiima  cll  in  lis  obicuin  furiscicra  Ucis  contcflationcm  cxtindla  cf- 

Tai  iMcara>menim tei  pcrfccodonem  tz  vtra^  iet res  ifurciaa ,  qaafi  verb  rei  pcrcmptx  xftimalio 

q  x  parce  eattttticoi»  qttaoMiii  es  ^Udo  pcofi-  polEt  adhuc, pollqu4ro  pcicmpta  c(l ,  crcfcece , 

drcscacur.  q<K»<lnonmod6Mfom,fcdcciamjcidicaUimcill.|. 

XXII.  OBitctTO  dlv  ConcKAioheafiir.  S^Mewndi&jruie.  .  ? 

liuana  cdc  quoJ.i  iiP  i  di  pccnjlcm  in  pcifonalil-       XXllI.   O  a  i.E  c  t  1  o  coJcm-  fcii  rec!- 

sis,  c  utoi  lciuccc  odio  indu^^iim  eil ,  vc  &  pecpe-  iit  qub  (iiperior.  Aiunt  ct.irn     ioncm  farti  bi- 

Mam  metamfacereinteUigacut ,  ^adKftimasio-  mcmbremeire,  vnamquz  nv^rz  pa-nx  pcrfequcn- 

ncm  tei.eatur  qnanti  plurimi  vitqnam  fiierities  djc  gr3tiacompctit,^U|He  iti  fpcc:ca£iiofucii  vul- 

fatciaa  Ck:dic  litts  contclbiar  a!  'err*pn<i  vlqne  gbd:ciiuri.yii<f^i««e  5o.i«f/-prs^i^ 

Aindemuptionis  il^, pniiKiat. i-  ftpr.  Ug.  vlim  t>  fr,  quafi  fpecie«  qokdam  adionts  frirti  dacar  ad  rcai 

h9tfMt  t^.%.%.tl»^mmdtprtUAt.dtUll.   Scd  m  rccipicnJam,  &  condidio  furtiua  appcll.ttur,  d6* 

|i«tfooa  heredis  funs  non  cilc  vllomodo  poena-  qua  ilii  intelligunc  quodfcriptum  cH  in  l.inttriaik 

lem,  ccUnnaUoprorfusodio  d  gntts  vidcripoillt  5tf./.i.dr/«rr.nimirumvtintvrantnonninilscon- 

fiiris  hctes qui  omnino innoccii» cl^.  Atqui^io-  dictionem  furtiuam  quiraadtioncmfuifclodiofa- 

^niant ,  ptrnalis  el&t,  <i  contra  Ueredcnn  furis  Us  rum  indu^kam  ciTe.Iam vecb  inqoiantjl  l)eccs.furis 

¥ltra  damnum  cftimatetur ,  6c  quanti  platimi  res  dignu«  cHct  odio  fiiris,  hoc  ipib  fur  clTet,  qaoniant 

\  tcmpore  Utis  coiiceftatc  vnqaa^  (S^et,  aot  £  heces  eireb  Atqui  digmus  cft  hoc  odiam  vt  com 

hetes  qUoquc  faris  perpctuaro  moramin  te  far-  moctc furis  (  dcbacranc  potiiis  fcribete cumvitti.y 

jtiua  facere  intelligcretur.  Q^od  tamen  in  neccf-  moriacur,  quam  vt  in  pecfbna  hercdis  ampliecnr, 

iacium  aaccccdcns  dicendum  dfet  ad  obligank  neobflcciuriscanoniciiCgulatnCap.odiaderqpd!, 

\^txm  hecedem  fiurit  io  foUdam«  eciamfi  nibU  aac  urr.iA^.  Addunt»  quoplotibus  adlionibus  fures  ce- 

«inits  «xreiiiGdna«deum  p«cac«uiret..Negamtis  nencar,eograaiusdcUAaipforam  cocrceri  diB.  $. 

•.«dndidioiiaft  foniuam  eft^:  vllomodo  paiulem  jfic  fi«^  14^  inpt,  dt  n^Hh  'VtuMn  veto  mhil 

^  qoidem  in  perfona  furis,  cdm  iit  mete  rei  pcr-  aliud  clTc  quam  deHdorum  cbercitionem  Ug.  atiud 

lcaKoria,nccfierip<Enal«mcxcoqubiincaprae-  fim  efi  iji,  dt  rtrlnr.  figmfic.  Ex  dclif^o  auicm  dc 

AoCaC  «ftinacio  ouanti  placimi ,  auc  qubd  fur  propccr  delidjm  coeiceri ,  cffe  .iliqua  pocna  aifi» 

pcipe  ub  moram  faccre  videatar.  Suncenimifta  ci.  Poriil»  nuH.i  pocnn  cx dcliAo  dcfuniti  hcrcdcm 

idioqaidemfutisindudba,  fed  noniupcenam,  quia  tencri.  Ergo.inquiunt,  neilla  qutJeni  pcenz  fpccic 

.fiwivpCiiiatota  a£Konifatti  telinqultttr,  qut  (b-  tenecihctcdem  opottct,  aUo^ui cx  doio  defnnftl 

la  pcrnjm  pcrfequitur,  condidtio  aotem  nihil  nl-  tcncretur.  RefpondcmuSjVerum  qutdcm  cllc  con- 

(i  rcroipfain.  Namncquecilimatioquanciplari-  didioncm  furtiuam  odio  furis  comparacam  eirc, 

inl  a4Mi||fly<)Bftllifesip(ii,?tadoeclatij  fatcri  co-  quo  non  pluribus  mod6,  fed  etiam  contrariis  8c 

guocor:  nec  quod  fur  perpcciib  moram  in  re  fur-  c»ntradidoriisa£lionibustcncp.ti'r(//(7.j,ty;firrf(jf/f, 

:pioa  rcfticuendi  facerc  ceiifcatut  ,  aliundc  ptofi-  fcd illud faUum  ,  cneillam  rpL^ic;-..  aSioni^  furti. 

^^iftfeiark  qt>4mquianccablnitioaLfatcacfubcl-  Differt  cnim  tcto  gcncrc  ab  AClionc  fur;i ,  ctimilc 

pere  cam  dcbuit ,  vt  Tfyphoninus  ratiocina(ut  ip  il!a  mcrcpocnalis,  hjtcvcri  meic  rcipcrfecuiorit, 

Ug.  vUim.  infrii.  Itaque  ciim  hetcs  futis  ctiam  in  .vc  cocies  dixlmus.  Ncc  fimilequicquain  h.ibcc,ni(i 

«cia  polTeinoois  fuccedat  ly.nhnJhnsn.  iafit.  dt  «jnbdambaiex^eUdo&furco  tiafi^untiir  qud  filifw 

dtutrf  temftr.frtff.Tipt.  Ug.  vtiu  ii.  Ced.  dtMquir.ftff.  tlnet  quod  rcriprum  eft  In  Ug.  fi  dat  ij.  §.  ittm  r«- 

^ec  non  iit  iuceciiur  deU^ocum ,  conicqucns  liiMMf  fupr.  de  ittrtiUr.  eum  qui  luraait  (e  fuicum 

.'pfls  VcUcrea  iacii  lufienosio  cadem  caula  (ic ,  in  vfin  fcctfle,noh magis  c6didicia qa^m  fiirti aAlM 

qua&furfoic,  vtnonminuiquimfuiipfc,  Scad  ne  conueiiitl  pofTc,  quiadetotoiuraiTcvidcatof^' 

eftimatiDnem  qaanti  plutimi  tencatar ,  &  per-  i^dita  vt  aaiofarti  qutamer^  pccnaliseft,  con*J 

pecubmoram^crcexiftiinetar,  nooproprioaU-  'cra  foltimluiem  detur.  Condid^ioiocemiurtjilA 

«^uo  hercdij  odio,  fedqoiactt^facishcrcsnc,  in  quia  mcr^  rcl  pcrfccutoria  u-cc  vllomodo  ptrn^ 
^^^m  quo<|ii|^^ faccc^j ; Alip^iu.auUe  cft,^j^||jp^y>aua  hcredun  &  ^^^- 
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duro ,  nori  qnia  f Jr  fit  aut  fai  is  o\to  <!ignus ,  vt  ad  - 
ocrfarij  fopponunt,  fcd  quiacilnifK  hercs.tta  i- 
fcunt  in  eum  a>Aioacs  omnes  rfi  pcrfccotorix, 
que  contra  dcfanftam  ompetebant,  eiiamriex 
deli*ao  proficifcantur ,  ncc  enim  abfardum  cft 
CCDcri  quem  cx  dclifto  de^n£li,duro  ne  ad  poc- 
nam  conurniatur,  fcd  ad  rem  ipfam  rcftituen- 
dara ,  vnde  fit  vt  quamuis  odium  t\iti$  fimul  cura 
jpfiuj  vlta  finiatur,  quatenus  perforalc  cft,  non 
idco  timcn  finiri  ctiam  dcbcai  adtio  rci  pctfccu- 
toria  cx  caula  illias  odij  comparata,  quominiis 
«ranfeat  ctlam  In  hcredcm.  Alioqui  concluden- 
dum  crh  cum  aduerfarils  ,  condi(aionera  furtl- 
ijam  non  magis  dan  Jam  cflc  in  heredcm ,  quam- 
uis  tci  pcnccutorla  fit ,  qukm  fi  potnalis  eflel ,  ciim 
ctiam  pcEnales  tianfcant  contra  heredes  dc  co 
<juod  ad  ipfos  pcrucnit,  pariafani  dtcere,  a- 
Aioncm  altquacn  non  dari  contra  hcrcdero ,  Hc 
dari  dc  eo  quoJ  porucnit,  ficut  r  contiario,  pa- 
ria  fant,  ditetc  afitioncm  aiiquam  tranfire  con- 
Cta  hcrcdcm  ,  qina  pcifecutoiij  fit,  &  tran- 
iirc  in  folidum,  quomodo  de  condidione  fiir- 
tiua  fctiprum  eft  in  diff.  Itg.  fi  pn  furt  7.  jf.  vl- 
tim.  fapr.  &  t»  hdC  Uge.  Fjlfom  itcm  eft  ,  qood 
JiJem  aJuerfarij  probare  riiuhtur  ,  condittio- 
Hem  f.irtiuam  hoc  Ipfo  clfc  pctnalem  ,  qu5d 
odio  furis  iniuiia  fi: ,  qno  pluribus  aftioni- 
fcus  cocrcciiur,  Nam  coeicitioni»  vctbumctiam- 
/i  ad  pacnam  maxime  pcttircjt ,  tamcn  aJ  rci 
quoquc  pcrfe^utlonem  pettlnct,  vt  ccrncrc  eft 
in  adionc  rcrum  amotarum  ,  qu«  licer  indu- 
Aa  fii  ad  mulieiem  coercendam  ,  tametfi  Ic- 
riiis,vt  ait  Ux  ftrmlt.  't»fr.  t&.  utuUrtrkmimttr. 
pocnalis  tamcn  nuUomodo  eft  co  fenfu  quafi 
pocnam  aliquam  pcrfequatut  (  nihil  eniro  nifi 
Tci  perfecuuoncm  c«ntintt  Ug.  fi  muUtr  i\.  §. 
h*i  dSio  tid.  tiiulo.  )  nifi  qu6  l  poena-  nominc 
conccpta  cft  ad  punicnJum  improbum  faSum 
amotionis  ,  vt  lunt  ati*  ferc  omnes  aftioncs 
nrxtoriz,  qo«  non  nifi  intcruenicnie  dolo  dan- 
cur,licct  mcra.Ti  ici  pcifccutii  ne  n, aut  per  fc, 
«ut  arbirno  mdicis  comiiitant  Ug.  a-  $•  rUim. 
^  f.qq.  fupr.  dt  4/ifv.  indic.  mut.  (duf.  ftilA  Ug. 
hnuu  Q.  f^^*  'l'"><f  f*'i  '''^'^-  ^'^- 
ter  4K  9.  vUtm»  dt  rcbus  *Mih«iit^t.  tuduttrum 
ttj!idtndis 

XXIV.  Et  vltiraa  O  »  n  <♦  t  1  o  aducrra- 
rlorum  c-ft  omnium  Icaiflima  ,  qux  lamcn  for- 
tiflimacflc  potii\i  dcbuiifct.  Petunt  eiiim  prin- 
clplum  ,  cum  aiiint  adiones  omncs  e«  deliito 
dcfcenJcntcs  ,  ctiam  eas,  qux  tacih  rei  perfc- 
cutorix  funt ,  aducrfus  hcredes  cQmpcterc  dceo 
caniilra  quod  ad  ipfos  pcracnicnon  etiam  Jd 
folidum.  Hoc  vero  cft  quod  no»  totles  ncgaai- 
inus,  8c  quod  ab  iftis  probandum  roaximi  fuit, 
ncc  tamen  vnquam  probatum  nc  vno  quidem 
luiis  loco ,  ae  nec  cxcmplo  etiam  tno.  Nimi- 
rum  In  aftionibus  ciuilibui  ,  qux  tum  etiam 
cumexdclidlo  proficifcuntDi.- ,nunq  lam  tamca 
poena;  nomiac  concipiuntur  ,  quod  In  prxro— 
tils  diuctfum  «ft,  vt  fupri  oftendlmus.  Scdil- 
lud  mlrabiUujcft,  dc  dicam  ingcnlofius,  fi  Dil* 
placct ,  quod  adtierfarij  fiibiiciunt  ,  fi  condl- 
^lo  furtiua  fimllitct  1d  folidum  contra  hcrc- 
dem  datetur,  atquc  eontta  furem  ipfum  fore, 
Vt  «X  meti  rei  pctfctutoria.qualem  cflc  cam  non 
oegant,  ficret  mcri  poenalis,  fi  fottc  nihil  aut 
l^iU  cx  deU^ko  dcfiiDdU  ad  hctcdcm  ptrac- 


!.C.  RAtlOKAUA 

niflct ,  quia  ,  h)r,aiunr  ,  para  elTct  ex  caa(«  Sc 
VI  deli^bi  quod  tu  ron  feceris,  prsftaie  Id  quod 
nunquam  habaeris.  Ctun  poiius  diceie  debuc- 
riot  fiiiurumv  vt  defincrec  coiidiciio  f  triiua  cf- 
fc  rocr^  rei  peifecutoria  in  perfanam  hcrcdis  fi 
non  daretor  contra  cuin  in  fo!idum,cx  natura 
cxierarum  omoluro  meii  rei  pcrfcc  itoiUTum, 
&  ficret  meri  pcenalis  aoi  £>licfn  mixtim ,  fi  cx 
natura  panalium  adionum  non  darctur  contra 
hcrcdem  in  foiidum,  feJ  dcto  tanti^m  quod  ad 
eum  pcrueniflcr.  Tritum  autcm  eft  >  &  trata- 
titiam  cx  peifona  hcreJis  condiciontrm  Sc  na- 
turam  obligationiit  actionis  heicJttarrx  non 
immutari  Itg.  2.  tx  hv  i»fr*  dt  vtrhfrum  »bli- 
gAtttn.  non  crat  necefle  faccor  ,  ad  niiouttorcs 
iiias  prorfiifque  futilet  obiedioncs  ram  fufc  lam- 
q  ie  ferio  rcfpondcrc  i  tcmpijique  in  hts  icie^ 
rc,  quod  ad  maior3,flc  mcliora  parauimos.  Scd 
taroen  nobis  quibus  ad  egrcglos  illos  quatuol 
MalcdiAorum  libros  ex  pruiellb  rcfpondcndl 
ncqueocium,ncquc  fludium  cft, ^cicndura  ccr- 

luit,  vt  circa  quzftioncm  hanc,  qux  foia  loc 
Malcdidlis  caufam  dcdit ,  aliquid  re/pondere— 
mus  ,  ne  cum  opinionibus,  quas  damhamus* 
ciiam  rcprchcnfoiis  irgenium  contempfifre  vi- 
drrcmur.  Non  Infubtilc  iaoc ,  ncc  incruditum  ix 
quam  in  coc  etroribus  propugoandis  operain 
pofuit  ,  in  veritate  nobilcum  tucnda  collocal^ 
fct :  nominitamcii  hucufquc  pepercimas ,  ne  roa^i 
iorilli  cxfcriptisnofttisiuuidiz,ne  dicam  infimiic 
apud  pofteros ,  qudmlaudis  &  glorix  matcriapa^ 
rarctur.  Cztcra,quK  illc  tanqtum  aitcr  Cuiacius, 
fub  McrLatoiis  nomincaducrfus  Gafparcro  Schi* 
fordeghcrum  amicum  noftrum  non  miniii  qtiina 
conrra  iio^fcnpfit,  nos  Schifordcghcrodilcuticn- 
da  & refellcnda  relinquimus , nerefpuolionis gl&i 
riam,fi  ^oaerit.  &amictflimOikfabtiliflimo  Jd- 
rcconfulio,  ctii  plurimi^  dcbcre  nos  agnolcimus^ 
inuidere  ac  precipere  voluifle  videamur.  Necu* 
mcn  prz'.ermittcmus,  fi  quandofcprxbcbitocca- 
fio,vc  in  cas  leges  incidamui,in  quibus  explicaodiili 
cam  infeliciier  fe  aducrfarius  cxcrcuic,  vferrorct 
iplius  fcfcIlamu$,noftidfquc  quas  ille  vellicauit» 
coiifirmemus  fentcntias,  ne  pofthac  vcrcnduoniia- 
bcac ,  nc  quid  per  nos  decrimcnti  iurifprudenuA 
p.itiatur.  Suflicia:  hscaitigiffe,  vt  ex  iisqux  dixs* 
mus,poflit  quiuis  iutelligerc  qiialiquanioquc  Imu 
ingcnio,fiiieiudicio  cxccracommeatasiilefic,  qai 
contranosfcripfit. 

a  Pro ptrtt  dHitmhtrts.KAT .  DvB.Cumresfiir.^ 
tioaad  vnum  cx  piuribus  iicredibus  tota  perueni^ 
^nftat  eum  foiam  tenericondi  lionc  ftirtiua,tan- 
quam  qui  folushabeac  cotiusrei  refticueodxfacal- 
tatcrr,quornodo  derecommodau  fciipturo  eft  iii 
l.yS.htrti  'trfr.  Ctmmtd.  8c  deracioaumeditioneab 
vno  ex  hciedibus  facienda  in  ifiqiiii  tx  drgtntdrik  #. 
$.1  fuprMtdtnd.not\  eigninfpiciendumdt.proqua 
parcc  hcredicariaquis  hcresexcitcrit,  fedproqtia 
parCcfurtioamiempo/Edcat*  Etica  concludit  Ac- 
curfius  poft  A2onem,fed  ego  non  pioba,vtcx  iis 
qac  mox  pro  dccidendi  ratione  adferemos,  intel  it> 
gctur.  Dec.  Condidiiofi<rtiaaquamuitreipcr(eM 
cucioDcroconcineac  ifiprtfuny.f.rUim.fupr.  llc  ta-A 
iDcn  conclnettVC  concra  eum  quoquc  heredem  de* 
tur,qui  nihllcxre  fiirtiuapo<Iidcr,pcrindcacfipof. 
lidcret  d.  vh.  &  S.findl.  Infbt. dt  tbUg.  qud  tx dtUa* 
ndfcunt,  ErgofipIuTcsfinthercdcsfuris,  quorurxa 
ynus  totam  icm  futtiajun  poffideaiyQon  comiotls 

iam«i| 
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'tioenpfo  iwcJiUrH»  pctctieollHU  fingnli  teacrl  -ctrdffciBl(uitin  moriHet»  nieicnir«  quo  prinaai  die- 

«iebait.  Id^oc  fictiratio  Qi ida tiuis  quc  obliga-  fcndic,  fartiuam condidiotiem>quia  exdclidlo eQ^' 

.tiooe*     a£tioncs omDcSi  qaibiudcunAis  ob-  non dariin folidom  contta licrcdcm >  & aliqnani 

firbgcbaiur,  dioidic  ipfo  iure  tnicf  heteict  onnCf  'iterppiifioncm  quzrcrec  ad  banc legcm,  cuius  foUus 

pto  bcce Jicariis  portionibus  potcftatc  legis  duoJe-  autnotitatc  vinci  poflc  (c  putabar,  aafus  cfl  dicere, 

cimtabularumifg.  i.C.jictrt.ftt4t.LpU.C.dtbat^»  'KeaiioECodum  Vlpianum  ad  cum  cafum  qi)0  Um 

'iiSiMA.r.&i.C,fivmtxpl»r^.btrtdMit.  £xcepti«  c6ote£ka^eritconidcfanao,  cum  tamen  nollo 

'{ifiiooibiu  iis qmenooaaainriahetedei,  oiuJe  caruaucpcodcfleaucnoccrehercdibiis furisdcbear» 

eoquod  ad  cospcrucnir.  In  illU  eoim  fi  cota  res  ad  quodliscumdcfundiocontcftaiarit,  iicucinc^ue 

vnum  folum  ex  platibus  bcredibus  pcrucncrit<9  qu6dadeos velcotarcsfurtiua. vclparsciusaliqoa 

confcqaens  eft,  vt  is qooqoe Ibliis  ceheridcbeic  'vclexcaoilulperacncrit.  QuoJautcderatimuin 

ltgfiflMtts<).hfr.dtvi&v't*mtt.  Kecarmdeflecfn  redditionercripfimus,  fiplureifintciu^iiui  atio- 

.    adionc  commodaci,  quim  incoodidioncfurdiia  ncsreddcredcDuicbcrcdcs,cum  (otCiai^io 'cinfa* 

Difiarbitriobonliodicisconueniret  itaflatuere»n  £^um  cdcrccogenilamqui  csspofliJet,  qua  r  utt 

is  folus  ad  rci  commoJatx  rcflitutioncm  condem-  aiftio  llb  in  fa^tumnon  mii!  us  ni;,!!li iurisiit  quatn 

Detur,qui  commoJatara  tcm  lolus  totam  poiEdet,  furuuaconJiotio  ex  d,l.fiquu  G.^.\.fupr.dttd«»L  aia- 

VtrcriptnmaRinif.f.bmi.  Eflenim botix fidei ill-  Difeftambabetracione, quiaciim edcremhil^aliud 

dicium  commodatt,idcbquc  ctiam  in  adione  pro  ii:  quampxhibcre,&copiamdefcribeBdt  faccre/.L 

focio  idcm  iuris  cfl  UtSiant  6j.6. 4Mtf,  tnfr.  fto  ftat.  S.  tdtrt  t»d.  conflat  oon  alium  poffe  taciones  cdcre» 

-At  m»n  etiam  tn  condi£kiotiemtiu*i  qu  im  coti^  qa^m  qol  eas  oeoesfeliabeattlic^^ 

dfxlmus  flrifti  inris  cfTr.vt  &  citcras  condidlioncs  tc  hcres  fir.  VnJc  cfl  qnod  ftr  m  aftionc  ad  exhi- 

omncsi.ddttnum  lnfitt.de  tiHen.  ncc  turfus  pccpc-  beodam  hctes  ooa  qaaii  iuT^es.fcd  fuo  ppmine  tC' 

taumeUtvtquieilicrfldibusrcmhcreJitariinfo-  netDrl.d(«it.$.i«itr^^^.<*kiixl^.Pwt^qa«»^  ' 

los  po  ffidct.fvjlus  quoque  pci  fonali  aftionc  conne-  dum  crrauit  Cuiacius  &:  quocqnot  cum  eo  aduer- 

^piendosrit,  &condemnandus.  Qjtdenlmficum  fiis  Vlpi^utii noftium,  \ererumqueomniumia« 

^jdcfimSoliscooteftatafjctat?  £runtiinguUhcrc«  terpretam  foiteatias  fcripiei^uit',  conAftionem 

des  conitenierdi  pro  fuaqoifquc  paitc  liCfcditatia  furtiuam  nondari  iQfolidum  contra  hcrcJrm  r  ifi 

\i^.i.ptt.dt frHtr,fi^ttUt.  quod& Accuriiushicfa.  vclconceifatd li» iucriccum dehioao,  vciadlicrc- 

.  cctnr.  Qnidnt  ergo  &  in  eondiAionc  fbitias  id«m  dem  res  (iinjoa  in  Tolidtf  petaenetit,ltii  je  BaTio!6» 

obfcruabimus  futc  mottuo  antc  litcm  contcl^a-  ^  cum  co  vetcrcs  for^omncs  ,quibus  vifum  efl  ad 

tam,  c dm  fic  adio  lUi^ ,  qaod  obferuatctut  poil  d. l.fi p» furt  §. f //./«^.fpcciale  eOeia  faac  condidio. 

. 'Htem  e<mteifcatami1ncaeteris,qiaE  boniefideilliint,  neKutiua^ycquaniuiscxcreli^fitf^etiirtamer.  2a 

iiur  quz  tnnc)t;.iin  pfztorixcxmcnte  Pratcotis  in-  hercdcm  vltra  id  quod  ad  cum  pertiieneric >  ndn 

^  tecptctatioocm  rccipiant  >  ac  pcoiode  ez  booo  Sc  cnim  fpcciale  &  Gnguiare  ius  videri  dabet ,  4|j|od 

'«qac.cnitiinnodiibnt&ipatariooetomnesprxto-  holGa6Uoni,camtocaUbsEqaireimcrepcrfe€tf& 

kg.in ctnutntundUhus {,1.  infr.  dtvnb.chU^dt.Uitt  riis &ex delido  dcfcendcntibus comn-.uncefl ,  vc 

frditriiig.dtfitfttLfrdttr.  £xquoapparec<|uibmpa-  conua  Coiaciam  Sc  CuiaciaHos  ia  fupchoiiboi 

vAiniiiMlliieribde(d^iSniuUcbo^  ptbbaaimas; 

la  liiiiK  Ubtojli^adSdiAiin: 

Sfuc  manifcftus  fur,  fiuc  nec  manifeftus  fit ,  poterit  ei  conjici.  Tta  dfr? 
mum  autem  manifeftus  fur  condidlione  icncbitur  ,  fi  dcprelicnfa  noii 
ifucrit  a  domino  pofrcflio  eius.  ca:terum  ncmo  furum  condiclionc  tcne-  - 
tur  ,  poftcat^uam  dominus  poflefliunem  adprehcnderit.  &  idco  lulianus, 
vc  procedat  in  fure  manifclio  trictarc  de  condidhonc  ,  ita  proponir, 
ifurcm  deprchcArum ,  aucocddine,  auc  frcgilk ,  auc  c^udifleid,  <}uo(i- 

interccpcrat.  ^ . 

'  '  .  .  * 

AdtSUieWt^t^JhMioi  furtiaat.  Dec.  SufScir  e  lenire  poffc  quibufdiurf 

,       '      '  caiibus,  vtfacmanifcliusdcpreheisdaiur,aeata'«  s. 

itAT.  nvB.  Nonpoicft  fi*roondi6Hoaetciie-  meorcsiprafiirtiaaadpreheodacur,  vtpnttfiAic 

H,  portquh;i.  domlnus  rci  furtiui  cms  p nfTcflio-  iranifcflus  ?«:  tV  w'7cja«6#  dcrrchcnfus  rcm  quatn 

Beixi  adprcbenderit ,  n  fcciptum  eA  io  hac  lege,  fubripicbat  lut  occidcfic  aatucgerh,aoteiiiiderit* 

^iila  ciim'  nbo  dctbr  nUH  id  fisi  pec  feeoiion^  8e  Qoos  cafu»  pecialiter  loliaous  ootauit,  vt  ylpta* 

'  rccopctJtioncm  lfifttfkrt7.i.u&  tU,fu^t.\m  tti  L  nLislncrcfcrt ,  nrn  quafi  alij  nulli  (int ,  quod  n  a!d 

JipjS"'r(j4.S.<iiMr/ir(liM/r.i(fjiirf.llaiLameU<:cacii«  Piaceocious  etuilacor  exiftiirabat  (quid  eoim  ii 
^d^rijf^iiondiftdnenifittioatncidaTe,  qairinn  '  dlmvi^(R^raremiii1>ripientiHn,ft  adeinncon^ 

iamhabcfci:  Atqinfn  manifcf^usilleHiciCor, qHt  prehendendumaccurriflts , ille abicfto  rnrto efTu- 

Infuitotpfodepr  hcntusAc  i*'au*ef«V«cumccipiii  giffct.ricenirolegeiiditmeftnqnjtfitfisoii^.fipNil 

Bi'Ciuaadpt<A«nraseil,n1oqintutl(2.4.Md.HattK  aftruitutt^  $.fni,lidLvriqDefii»iiiansfeftusefl'>J)fai 

'■Qj^odctimicciditficri  vixpotci\,  VI  rcs  furtiuaKi-  tai  tiim  fi^ tiumtnoicifurtiuat,  fed etfamfi ab aRo 

£ulcuitafore  ip-O  uoo  adorebendataradomiao.  vifusfit/.   $.  i.Mif.  rir.&  tamennequeocciditin6> 

Son6n«idMirlocittCWiiocc4ft  coodidycnil  quec&egit|Ocqicffudit;f€dquia,vcAiodiccbat; 

■        M^ii^  '^'      '*-^-'>  v  .   -         •  •  |S|  ■ 
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4?«  ANTONII  FABRI  I.C  RATIONALiA' 

fuat  hxc  exempla  indobicd>iKon,qilod    Btct6-  $4^  infr.icfurt.  Qiiifquitenliiifiir  niiiMhi 

'laspoftAccuifium  ptobac.  Hit  ergo.cafibii$  nihil  cfttabimtK  faretl.Qjit  vtroruriopcmtulic.isnaii- 

^^iat&furemeircmanlfeftun],  6c  rem  furtisam  4aamfarcftabiaitio,fedfitCKpoftfadto,&expok 

nihilominils  ab  co  non  adptcbcdi  coi  furtti  fadam  fteitoie eoncrcftatione.  In  fnre  nec  rraoifeflo 

<ft,gcconfgqaentcr cotMMfllion<faltiBadarare,8e  uerfafuntoronia:  namfurnecmanifcdusfcmpc^ 

(]eminoadocrrasfuremcomprrcre,qaxaHoqnire  len^ur coDdiftioncfiirtiua,  quia  Hiti  neqtiit,  vt 

furtiuicitmfurcdcprehcnrajnecvideiinatapofreti  rem  fartiuam  aliqtiaado  non  haluerit  penct  (e^ 

SantaealtfrqMNitBlin  aftione  farti  manifelli  fio-  qaodfoffictt  lic<i  cam  liabere  puftii  dcficrit,'qa|| 

(^laria,  qualcintcrcartcta  ilKid  cft,  vtis  quiopctn  necab  Initio  i ..l-crre  cam  debu!t/.p/r.j;,fr.Etiaqoow 

fari toiit)  «juamais  fur  efTc  pofnt,n  fu'tcremiutii-  <]ueqai  upc(n,velconfihu(i^  furidci.iir,licctabmi- 

aflmcomrfeftttartC,ietvt&  condid^ionc  iftaintcr-  tio  fiic  nonfit.cspoflfa^o  timcn,  vt  diximus,fied 

dum  tenejtiir,vt<^lx'mus  ad  i.^»«l^f  6./«pr.fi"/./i/x  potcft  fur  hcc  roanifcfliis,  fciiicet  il  rciii  furtiuatn 

^l^f.iM  vtrh.jigmfit.  ^r  tamen  manifctlus  clic tiun-  cootrcdarc  coepciit  iui,  l^.fiftyy  i.frmodi  rcrK 
]<gpuBpoffic»aecfiutuiaeoadiAioooicaeril.*fMi 

I  ^£iquoqucquivibonoi[uaifaptoruincenetur,con(licipo(Ie>Itiliaaiii 
«libio  i&>digeftorum  iignilicac» 

jt4$>\.EiqitoqMe,  oftioactfaRtfisciDtBileftifiaenecraatiirefti.pet 

h«TC  non  tolluntur ,  vrncqncaiViolcgis  Aqailiat 

H  AT.  DTt.  Condidionc  furtiua  non  alios  Mr<r«m,nonvt  cxomnibusai^iooibusfucco»- 

lefietar ,  qulm  qai  fttr  ipfe  eft,«at  heres  eiot  J^e»  dcnntri  poffic.ied  vc  cleftionem  itabeat  it  cni  bo- 

'fiiyyjt  yfu^r.  Arq  ii  frparar.ifnnrcriminafiirti  3;  ta'  n.i\i  rapM  finrt  t^iiar.am  .h'1:o!)c  ir  alit  cxpcrrri  vt 

"l^txx,  lic.itStfcpaiati  lituU  dc  fuitis  &r  vibono-  in/«j.ftt«/ji/i«76.§.r4«mf//i2.iM.etluiij  a.ialjbus 

ram  riptorum,  prorfufquefeptratxaftionet,nam  tftionibiit  lioc  tmplloseft,  qaod  ounquam  alfa 

■  a£Hofn.ci  nccmjnifcfti  ciuilis  efl  ex  lcgc  duo  k-  OiVMvacon^nirinl.nutrqtismCo.iteUig.&ail.l.i.ivfr. 

cimtabu!aium«  oecdacar  nifi  aiduplum.  A^o  lir/riiMruiciffi.item  quuinxaptotcianonfacilcct*  . 

amcmfaitlmtnifefttpnBlo^itcft,  8cdatar  ad  qao*  dtcilia  (fiftla£Homtnilefti,  9c  non  manffcfti,lded* 

druplnm^.l.  Ifl/?«».d*/«flt.<^r«»<f«'.  rfi^ie;;.  Atvi  quemcdin  pocna  clir^cnJ.i  lu  t,  idcfttriplit^uacft 

bonorumctptoramItcetKquelttprztoria,nunta.  iotcrpcrna:^i  dupti  &  quadrupli,  vclidcbnciscal 

mcndatarnifitdtriplum pGeocnomine,1icet fim>  bona vi rant.i iunt,  probaodamhabeat,  aocaplml 

pium  quoquc  contir.cat ,  quia  rlatur  .id  quadru-  manifcf;!  fucrir,  an  non  m;nilc(la.  illudceitiia 

plum  idcoqac mixcaadio  dictur.uon  me  c  pana-  adlioiie  iiia  vi  bonorumrtPtorum  valde  (ingularo 

Us,  quaictfanctftiorcsfnrti  $.«eMub^(ir    ftq.  eft^quodquamuisfitpcenalitmlztaexieipcrrecu' 

tl^.dt4Bi«  !.  Eigo  non  cft  h ma  eonfectttio,  vt  tionc,  non  magis  tamcndaturin  hcrcde:n  dceo. 

cuia  f  ri  con  iic:  potcft.ctiam  taptocicondicipof-  ({uodadiprampciacnitq  •amaclibfuctidJ.2.$.vi!r< 

li:.  De c.  Eciatn raptor  far eft,  ^  q|aidemimpro-  in^Mlmtir.rift.  qaamuisrcgularefit, vradione» 

bior,  \t luilinianus  fLrilvc  n  .  0  ut.vib011tT.r4ft.  omnescxdcliciodcfccadeoteiqaamaismeeipaB* 

Jr.fit.fojl  ^'tp}a':utM  tr.  Ug.  i.§AMiiHvi  mfr.fi.  tU.  tit.  &  nalcs  dcntur  in  hcredes  qaatenut  ad  cos  pei  ucnit» 

vtUg.Utmft  ikm  i^.    qid  wt»  bntdit  fnpr.  quUtvtt»  nealtcnofccIeredjtentur,&'vtturpialuc{acisex- 

€mf.  Ecgofi  oondidiofurtiualncum  habeccontra  torqucancar  ilfg.  5.  fafit.  ituAnmn.  Ug.  fnuti  3S.  4$ 

furctr.,muItomai:;=  hibercdcbetcontraraptorcm.  ftgul.iur.kg.  Vfic,  Ctd.  tx  deUil.  dtfu^Jf.  SctJ  hoc 

Quod  (umiia  ht ,  ttludrragis  mirora  vidcrtpo-  ius  ptopham  habet  rationcm  ,  quam  Vlpiaaos 

teft.CurcrgoaAiovi  bonoram  raptorum  nonde-  cxprimicin  di&.f.  fUim,  quiapotMiitPrciirfiif» 

lur  nili  ad  iriplum,ci\m  adio  furci  manifcfti  dctur  ficcre  condiftioncra  furtiunni  ,  qnr  conm  be— 

ad  quadiiiplum,  vt  diximns&  picrumqiie  i.s  qui  rcdcm  raptoris  datur  non  minus  qL<iim  cooica 

rapcoteft,  furmanifcftusfir,adcoqacfuremanife-  raptorcm  ipfum  .  &  quiJcm  in  (bkMUtt,  Ttcx*' 

ftoimprobtnr,  nifi  dicj^r.us  Prztnrem  in  a(i]iionc  pHiauimus  Sc  doCHUBlU  ad  lcgen  ptSBCCdca-' 

-  htc  proponcnda  ad  id  potius  re^pexiiii:  quod  tcm. 

'  %  f  Tamcliu  autem  concli^toni  locus  erit^donec  domini  BkiSto  ddmittiCiitt 
«ius  itiab  eo  recedai«4c  ideo  fi  cam  rem  alienauerit  %^dndicere  nooi  poient. 

«  rit.  Quomodo  no*  qaidem  de  farti  ailione, 

Ai^i^Tdmii»tuam»  <le  lelMctlw  iohibita  vfacapione  rcripcnm  «ik  ib 

Ug.  4.  §.  (p»d  mttn  &  ftqq.  irifr.  ie  vfuuif,  De  C. 

Ra  f.  D  V  B.  Etiamft  dominiom  relfttriiac  Condi6tio  fattiua  foii  domino  datur  l^.  ufifr* 

cxpoftfifto  rcccdat  ab  eo  qui  fiutani  ptJIbt  eft,  Meftci^ql&furtlicmppre  dominas  fiicrit*  Kn> 

&  qai  furtilemporc  dominns  fait ,  noneominus  temporc  quo  condicit  adhuc  domliuis  fic.  Nco 

caficnvctam  eft*  &  fuitumiadumeirc,  &ttt-  fufficitciasintcrcire^cuifurtnm^^iitBeftyqaowy' 

mem  tb  co  Ccn^NMe  motam  femper  fecifie  in  reftl.  modo  fiifficitliii  aftiooe  Ibrti  ii^Smmm  tUN§ 

Cn«!lda  re  quam  noc  ab  ^nitio  aufcrrfj  dcbuit  Ug.  J«//rufcsW'if<f«'<A:</r//i!7.ErgofIdominii"i  rcifurria* 

li  ftfiirtiiu  8.  f.  fritn»  fapr.  Ug,  vUim.  infr.  bit  (i-  >domiao#iccneritqaoquo^do,  da  faAolpfiat 

Ereo,fioneomini\stcneti  debec  condi6^o«  'aliqnoiniRnoniCce,paufiraafecti«tmaIienti|«« 

ne  ^rtiua  quonf  pic  rcm  furciuam  ipfc  rcilituc-  rit.aatlcgauerit  fiucfuri  fiuc  excraneotdiccndaos 

|it>  «ut  ^tcr  ca  rci  in  do.miai  potciUccm  cc^^  cft  cam  amii|«Kc..cfl!p4|^n^,  Sibtqae  debec 

V  .  iropu«> 
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DE  CONDICT.  FVRTlyA  Lia.XIII.TIT.  t  48^ 

itt  qoi  vltto  td  amifii  finc  quo  condt&io-  ^fterMOfc  faot  rpeciM,in  quibas  doininium  line 

Jibe« HBB  potuit.  Qui  enim  Yult  neccfik-  po(rcu!onc& tranvfcrair,& arquiritur /.i.i.t^}. 

riun  .inttcedcn?,  is  vt  etiam  necefliiriamconfe-  ,.vbi  ^xiSsau  fuft.  it  fubUc>  i»  «w 4^.  vbi  cxea  pla 

4iueD.  vcltt,neccflecft.Proii.dcfidominuvabfqu«  ivdfern^CDrde  legatu  &  mortis  caufu  donauoni— 

irUo6Aofilodoininiun^  ami  cr  c  ,  (^'iiaci  coudi»  bo(iqutbusben6  addit  Accurnui  adiudicati^Hes 

ftioc(rcdeSeb!t,vtfcriprutncfti:  /.d''»<i<»i2  »»^.  quxfiont  ofBcio  arbitri  in  iudiciis  familiar  erci- 

AUacaufa  ci\  adtonis  legis  Aqaiiix  qujc  vbi  feracl  (cundje,  commuoi  diuidundo  &  Finmm  reguudo- 

«onrpeciitrMMieninguiniiperftlicnauonemfetui,  raai  %.vUiMHfiatiffitmc.i^iktit»hut^ 

quiinonad  rcmip(imdatur,vtGonJi6Uofuttiaa  lit.  Fucrant  enim  fcx  mtnii olim acquircndimre 

ledaddamnitfiHaiauonem  , quaenecroortencca-  Qyiritium domii.ij ,  intcrquoi  ficoiifuitttaditio 

lienationererafvalneratiperimitur /.{rKi(/(Tiprtfrtf  fa.  acx  iuiU  caufa ,  tta  &:adiadicatiojlc)exqu» 

lySA.fuprMltg.Aquil.  ^  od^  Rariohishlcbcnctlo-  nulla indigcitiaditioric.v.  rcpiusdocuimuscxVU 

CU't.  luiige  L  qiuumfiu  *&t$nti  ^6. infr.  de  «ilij.  &  piam fragmeQtis  tit.itfM  Mqnifa.  rer.  Ideoquccau- 

4M$it,  Vlpianoahlclococaseltdedot^ino,qUiali^- 

a  Et itlti firsmrm ^ienduerit.  R  A  T.  DVB.  A!ic-  uitrctn  ftirtiiiam  ,non  dceo  ,q'.ii  vcn  liJit ,  ncqne 

natio  diCitar  omnis  adtas  pcr  qi^c  u  dominium  enim  venditioiioe  tradtticncalienatiocil.  led  iu- 

tranileicar  LuCitfitiid.4ttJ  l.«fiflM(t«Mirt8.i»rai.  fta  aWcnattonis  euf»  aehabiiitad  tniMferemlttm 

Jfjwi/Jf.  AtquidoiniijMiH  c  ^lUfn  .  ctran^feiri  doir.iniuni  pcr  /ubfccutam  tra  ^itioncm  <f. /.  »K»- 

nonpocettfCum  uaditiunibus  tan  u  :>tran«fcia-  quMi  uudd.  £xcmpJ|jrc(b  liuiufmodialtcnaiioni» 

tnrnon  eantra6Ubas  I.  rrjiiiriMrfarf  i  o.Cib  ftff.  Ec  fabilciuntnr  in  doanoqui  rem  faiciaam  lcgaair, 

quemadnMNium  nudaitad.tio  nunq  am  tt.i'iifcit  aut  qui  ad  iudicium  diaifionis  focium  prouoca- 

dominittin»ntfiiiatcxiuiUcaufa<kl).'b]liadtiar-  uit.  C^amquam  ne(tli|iiieft,itdominiispdrcf'- 

ferendtam  domtniant  Lmtmqitm  naitntM^tfi»*  60  emrei  fartiiij^aittM€r,«linr quam  pcrifeiU- 

rrr.i/omiji  /.}./i<^jl?yJili^|«Mf*tcaneqaeiuiteai  caa-  tutiotrcm  ah  :pfo  furc  fafiam ,  dcin.lc  ta  n  rem  a- 

fani  6c  babtiem  adttansfercudam  domiaiam prar-  Uenaucrit  d.l.qutcunqHe^6MoUig.&a3.Coadid^ 

cefliireCufHcir,  niiitfadiiiO  feq^iarar  ^.ribiitfirMn  enim fartiua.  qua*  pcr  acquintionem poileiBonis 

InSir  de  tmpt.  &  vtndtt  ^  veK^ttlnBn.dertr.HiuifJ.i.  rciF<irtiu.ra<niiranon  t'uciat,vtn'eqaefuitiadio^ 

Cqiunii  fii  shmpt  (/rrcrd.  Aiquipooimusceifaiuude  pct  alicnationcm  tamcn  fub(ccotam  exeingoitttC 

poileQioncin  ct^c  a>(h  'c  pencsfarem.  Fieriergo  q<iamuistp&&rttadio  non«xcingoacar>  vc  Bicc; 

aCtinir  « vt^toi-»  tnus  cui  rcs  furto  (ubtra£li cn.cam  hic  pofl  glo/Tam  mnth»MLeathll»Mium^ 

»c.T»  al  <-    -,3  q  ■  '-ac-^  1  ^it  oncra  amiftat.DF.c,  dtfart.l  vUuirbor.furt.tdftr. 

5  ^  Vndj  Celfus  hbroii.  din;cftcirum{cribit,(ircmfLiruiuam  dominus  puri 
lcgauf nt  hin ,  licrcdem  eius  coadiccrc  non  pofTc.Scd  5:  (i  non  ipd  ^Ln i,{cd alij: 
ilcm  dicenduni  ei\ ,  ccflarc condidioncm:  (juia domiiuum  Lcio  tciutoris,  id 

eftHominijdirceflit. 

Ad  ^l.y»deCelfus.  dom*  Hiseniita  poHerioTibascafibnsdominlonlL 

R  A  T.  D  v  B.  C  ndiai'»  f  ttiuanon  fol&m  d  rcl legatac  rcmanct^icncs  hcrcdcm ,  quoofque  pec 

compctit,cui  rcs  liib  cpta  efi .  fcd  etiam  beredi  c-  Ccadicionem  Icgatatio  iaciam  sb betedc  diicclTe- 

jus.  inqucui  fcili^citranfcuiitcx  iegedoodcdm  rit,quia&Ao8e volantateheiedisopoicfretcfta- 

tobnlftnunaAionesomi  esqux  icfunclocompe-  torvoluit.  Nccfanehic  locusdealtogenerelcga^' 

tcbant  i.p««.  infr.  Atqui  cii    dimtnascot  fcs  fur-  torum  quam  de  duobus  prioiibusinteiligi  potcft. 

tina  fubreptaiuerat,eiiD  ahj  lcgauit .  noneo  mi-  Ergo  quamuls  tcilagatxdominiamnoo  difccdat 

n&sveeum  c(V»  bcrcdem  tfT:  ac  mai  erc;  ilhim  qui.  «leflacorc,  nifi  codemi^mmortuo,ttavtviaaaiUe 

falt  inf^ituttis, &  voinc  fi  mris  qiiod  (iefundus  ha-  condiiftioncm  imtiuam  quam  prius  habuit,  non 

baiffruc4.e<i<  icm  :  leeatacnim  h;ctdiminuant&  amtttat  nc  tpfoqaidem  iailanu  mortis ,  quippo 

deltbetic hercditatcm  /. Itgmmt^  iti.iA^uim  qu6d  vitz tribuatur  non ffloici[.ritin(S;drciattUft, 

tamcii     qualitateuihctc  iisnon  dimlnuuat.quo-  fttt.l.quidues  t^.f.i.dtiuMium.ttHdm.nonpotcfkti--' 

sninds  pctindcmaoeat  vniucrli  luris  fucccflor  acft  roeu  cundicliofurtiua  tanquam  hcreditariattanC- 

legatummhileflec.  Non euim funt legatarij iuris  rcinhcrcdcm,  qLiianec  rcs  ipfatuttiuavnquanl 

fuccclTbre  Lqii  dam  <).i,.\  fnpr.  de  edtnd.i.legatdriii  ftiit  hcicJitaiii.  Dc  illo  naraquc  tcdatorc  loqui- 

jMfitt.it  ttfidm.  ordin.  brj;u  quaiuuis  domiiius  rcm  mur.qui  rcm  luniiiain  purc  Icgauciit,  vt  Vlpiaous 

.filftionm  lcgaueiit  iiuc  fuit  line  eiSCanco,diccn-  hicadiicic,nondcilioqiiifubcnidicione,inqu(k 

-,doincft,no-.co  m  r  lis  con-.iitiiioncm  hercJi  fal-  ccrtcaliud  iuris  cft,  q'ji.irc$  (ub  condicionc  lcgata 

«Mtveflcdebcrc.  DFC.Futtiuacondidiononalij  intcrim&pcndentecondicione  pleoo iurc eft hc- 


dttbm domino  potcft  competerei«cdtBimos ad  $•  icdts  l &  p0Slittmiu$.ufuf>r.ftmiitr(ifcJmS.l.iicui 

^nx^ex  Lt  /i^r.Atqui  tiim  lega;a  dt  res  faitiua,(iue  vi*  n.i.i  fupr.queni.feTuit.arKnrlr^^.  ncntrahicr 

J^t  ipfifiaecutaaco,  verum  eilelas  domiotum  u^.qiu  &  *  qutbM4Hum.l.Jifmiht  14.  vbt  diccmus 

.  jf  aoniid  heredem ,  fedad  legatatiam jpettineTei  ii^.i«rfit  Nihilautem ioterefl,  an  ipfi  fari,  ao  alii 

^Ottldcmfaao  tcrtatotil ,  qui  nonminus  abhc-  cxtranco  rcsfurtiua  !cc;.ita  fit,  ntfi  qubJcumipfi 

fuo  quam  ^ feipfodomimum  lliud  ablcedcce  futi iegata  eft,faciliut t&  vt ei  condiaioncm  temi- 

^luit.Legatomenim, Ar  rei  lcgatc  dbmininmtri-  fift  cdKkor viditatac.  Csetecilm  pctinde  vcroqnd 

vfit  rfSa  vuiteiUtorcinlcgatarium/.irirl«64.rfi  cafu  veram  cftdicerc.ncqucrcm  ipfamfurciuam 

-|bi.iiffr  1^^.  nonquam  fi£UuQ  hetedis.vcPapi-  Dcque ipiiuscondidhoncm  io  hetediutc  vo^uam 

^nusl  >q>i1cttcml.i9iMMi8oJi%tfii.  eenpeii  feii]e<arlpfiasdoinioifii^domiainmebheiedi- 

;,,kgft^ndiauioium  a  it  pctcepcioncm  lcgatum  fit,  tatc  difccfnire:  quod  fufficir,  v:  lier? j  furi  con  Jice* 

.  jl^gtii>'*'r'''''*'"^'*1*^f^      r**''-^^^^^"^  MOMittifiu  &ciitaMCC«iiicnaaiofuittiahci:«* 
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^t«te  vt  ad  §.pr«cedcntera fcxlpfimu; «  qaia non  tetur  heredi ,  kI  qocm  mhit  teftator rcm  (iirtf* 

*«o  minus  vcr um  cft,&  furtum  h&u f.iifle  &  itrpu-  tiain  peruenire ,  fcd  ad  lcgauriaro  quifquls  lllcfir, 

«itufneflenondcbcre,  nifiaftiofurti  ptTpa6lum  fiuc  foiipfe  fiueextraneui  :  0««  ratioLC  tamctd 

-lcgitimom  fnblata  & cicinda  fit  /  Itgilmm  b.l(ttibf  coiididio  factiua  ipfo  iurc  com petcr c  pcflct  hae- 

jj.f.i,l.fiyniitf;.f.pdSMqintlKtfmfufr.dt  fd&.Non  di,attarocndoli  malirxccprionc  rcpcllcnduscffer, 

enimmaccrtis&ictiitimis  modis  tolli  adliofurti  tanquam  qui  aducifus  tcftatoris  iai  volantatcm 

potcft  ,  quz  &  ipla  eft  lcgitima.inter  quos  n  odoi  cxpcrirctur^.i.^.p/r.dr rffl/<Wi«i.f*f<pt.ScJ  tamcn  ooa 

Doneft  lcgitam  rei  fuftmaE  ,ncefi  furi  ipfi  fadlora  ellncccflkrla  furlczcept>odoh'mali,quianecfum. 

propenatur :  aliaquc  loiigi  ra'io  cft  condi»5^ioni$  mo  iurc  agcrc  hcrcs  potcft.  cilm  dominus  noo  fir, 

futHus,  qux  cum  non  n  fi  ad  icm  ip(am  perfc-  vtdiximus,qiiamuisncclegatariusipfcquidoiDi- 

^oend.imdctiir/.jf^#/:<r<  7-                     J4  nuseft,  condictrccomagispoflit,  vtfubikitDrln 

'iumpirti  itifrMfuTt.  fiuftraccnd  nuUoquc  iuce  da-  Itg  ftq.                                            .  i-^ 

II.   Pavlvs  hbro  }f).  ad  Ediftan». 

SEd  ncc  lcgatarius  condiccrc  poteft.  cicnim  competit  conc!i<fl:io ,  cuixej 
fubrcpta  eft ,  vel  hcrcdi  cius.  fecl  vindicare  reni  legatam  ab  eo  poteft. 

Ad  LSed  nec  le^4tgritu  li,  ad  furtluamcondidioncm  pcriioct,Gcqoedebtt 

Rat.  DVB.  Conjidltottirtiuacompctitdomi-    intelligl ,  vtcx  nouafjriscontrcdationenafcatur 


%iorei  furtiucjViprokimciliximas  ex/.i./i»j>r.Vnde 
tll  quod  non  datur  hcredccias  cui  res  fubrepta 
cft,nearcsa^i  legaiafuerit  pci  vindkationc,  qnia 
iierct  hoccafu  nccdominuscft,  nec  vnquam  faic 
rei  fubreptce  /^««.jJ.r/fimyMfr.  Arquilegatariasper 
\indicationcm  dominuscllrcifjrtiux,  quialcga- 
ture  pcrinde  £icit  rem  lcgatamlcgatarij,atquche- 
teditas  hetcdis  res  ^ngulas  nunquara  fadlam  hc- 
rcdis  l.UgJttitm  ZoMtgdt.i.lA  Titi»  64.  infr.dtfitrt.  Ex 
(]U0  di ,  vt  legatarius  hic  habcn  vindicationcm ta- 
quam  dominus  ,  vc  in  hac  ipfa  legefcripturo  e(l. 
Q^idnicrgoctiamcondidkionem  fjrtluam,&  quia 
dominus  cft  ,  Sc  practcrca  odiofurij,qu6  pluribus 
adionibusicncatur.  J./ir  tttqutlnfitt.itstQmn.  Alio- 
qaln  eueniet  qaod  abfurdum  vidctur,vi  fur  ncutti 
condidione  tcncatur  nec  hcredi,quia  dominus  no 
fic.ncc  lcguarioqui  dominuscft,  qiibdtescifiib- 
repta  non  fucrit.DKC.Non  alij  poicllfurtiua  con- 
didtiocompciere.qu^m  cicuircs  fubrcptaeft,aut 
lieredi  eius ,  Ikuti  ncc  contra  alium  damr,  qu^m 
contra (urem , aut  hercdem  cJus  Ltttaft  K.fupr.Vt 
intclligamasquam  vcrjmnr,  quoddixtmusinfu- 
pciiotibus  coadi£tioncm  furtiaam ,  vt  maxim^fu- 
rum  odio  comparata  Cit  d,  §.Ju  it4qii$,cffe  tamen 
comparataminfauorcmcciam  cius  cui  resfiibrc- 
ptaeft.  Alioqui  danda  vtiqucelfcclegatario  con. 
cra  furcm  tanquamdomino,fiex  parte  adoris  non 
nifi  ius  dominij ,  ex  parte  )iai}  furis  folumipfias 
odium  verfarctur.  .\tqui  vcium  cft  ,  non  cllcrcm 
furtiuarnfubtraclam  lcgatatloicum  furti  tcmpore 
neq-ie  dominus  ncqnc  poflciTor  facrit ,  iiccc  hodie 
(iominusiit.  ci  crgo  furtiua  condidio  clati  nullo- 
modo  potcft,  fatifqueertclpfidcbcr,  quodhabcac 
quafi  dominus  diredam  rei  vindicationcm.  Id  c- 
t)im  poteil  q  lilibct  vindicare  quod  poflSt  fuum 
diccrc  &  contra  l.tM  rtmt\.  &piff.fup^-  rtivtadt. 
I.  Quintui  17.  f.  grgmo  infr.dtMr.& drgUU. Itgat.  Ex 
hoc  vei  b  apparct ,  vt  condidio  furtiua  alicui  cora- 
pctat  duo  hxc  necefl*ari6  concurrerc  dcbcre ,  vt  SC 
circs  ful)rcpta  fit  co  tempore  quoerat  domioi.15, 
&  vt  dominus  manfcrit  in  id  vique  teropus  qua 
condiccrcccEperic,aacvt  faltcm  fichcreseiuscui 
cumadhucefTctdominut, resfubrcptafuit.  Hoc 
enim  fufficit at  non  item  vc  hcres  fit  eius  qul  fiiic 
dominus ,  Ci  noa  St  ipfe  dorolnus  Cit,  Non  eft  con- 
trarium  quod  in  l.ft  dtmininm  47. infr.dtfitrt.  Paulus 
fcribic,  fldominium  reifubicptx  quMunqi)cta' 
cionc  mutatum  /it ,  nono  d-tmino  furtl  adlioncai 
competere ,  nec  tnin  iis  legarario  qu^m  heredi,  vcl 
^oootum  poflcirori,tdoaimad  funiac^ioasmQoa 


legacatio  hxc  furti  adiio  non  ex  ve.crc.  Nouaeniin 
contredaiio  nouuto  quodammodo  furtum  effick 
l.fiisquirempigntri  66.f.i  tod.tit.  qucmadmoduiDii 
rcs  fubrcpta  in  domiui  poieAatem  rcdiifret.ac  rui- 
(us  ei  fubicpta  clfct ,  haber cc  idcm  dominus  oo- 
uam  furti  adioncm  cx  noua  contre&rione ,  acc 
minus vctei6cx scteici.ihtTTdnmfar^&.toi.  Inpn>- 

f>oflto  autcm  cum  rcs  fuitiua  lcgata  eft,non  porcft 
cgatarlus  haberc  adioncm  fatticxTeterr;cooiFc- 
dationc,  quia  iuris  fucccnornoneft.fcdhabcret 
cam  heret  n  lcgara  rcsnoneflet,  atqucitaob  iitu- 
tatum  In  eias  petfonadomiuiumduashabcreta- 
£Uones  fuiti  ,eiuldcfflrci  nomine  contraeandem 
pctfonam ,  ex  vcicre fcilicct  &  cx  nouaiimul  con^ 
trc(ftatiooc,  quomodo  &  de  adrogatore  fcriprBin 
eft  in  {.fitttmquuin  hsflium  ^i.}.i<td.Efk  cnimad- 
rogatorquahhercs&  vniucrfi  iurisfucccflbr  Itijiit. 
dtdcquifit.ptr  Mdregdt.l.quitx  hbtrit  1  i.§.ttndmauttM^ 
dtfetund.tdbuHn  coquc  obfcruandum  cft.plus  iflris 
habcrc  hcrcdem ,  alium  vc  quemlibcc  vniucrfalem 
fucceflbrcm  quam  defun&us  ipfe  h&bvicric.  Nac 
cnim  aflidua  conircAatio  furis  noitam  aduerfus 
eum  paiic  furci  a£tioncm ,  nifl  ciim  in  eius  potcfta- 
cem  res fiirtiaa  rediit  d.  l.  interdMm  fur  &l.tiqiU9de 
fiirt.  Dfniqucvcl  perfonam  dominimuiatamefliB 
oportet,vclinteipolatain,  6c  renoaatainioeiuf- 
dem  domini  pcrfona  polT  flioncm ,  vt  noiia  futtt 
adlo  nafct  poftit  ex  alliduacontredationejvrparia 
riiit,rc:ii  ad  liominiim  priorem  rc  icrti,  a  !t  dom:- 
nium inatati,  vt  Accurfius  &  Butolushicnotant. 
Qju  excmploaddit  Bartol.is  idi-m  d'rcndumef- 
fc,riiurirdii9io  mticaia/it&  locusreiritori],  vt  qui 
furtum  Florenrie  ftcicfi  I  crunj  rcm  fiirciuam  c6- 
trc^larcperiirutrer,  pofhtctiam  Pcrulij  conucniri, 
pcrindc  acfi  Perufij  furtum  fcciflct :  quod  non  cft 
imprnbabilc.  Nam  &  harc  docrlnii  rnurarioquz- 
dam  c(idrg.LquifuTtre  zo.fttpr.dtfldt.bemin.r^cct^noi. 
lcgat.iriusrc  n  lcgatam  defunfto  ribrcptam  nnn- 
quam  polfederit,  impedirc  poieR  nc  fnrtiaAio- 
ncm  habeai,  qiiamais  fiirtum  mhil  aliiid  nr,qui(tt 
interuerho  poflirfliot  is  /  x.^  vUim.dtfMrXrimquM 
wti»  15. in  fin.  dtdcqutr  ptff.  Vndc  cft  .juod  rci  here- 
ditarixfurtum  fieii  ncqnn  /.  htrtditdrid  68.  &  fiqif. 
dt  furtA.\.^.Su»»ld fi  u  qut  ttHdm.  lA.  tfiuf )  Sutficic 
enimpcrhcredcm  itarc  quominih icj:a(aiitispof- 
lltiocipcre  poffiderc  rem  lcgitam ,  ciu.^m  polBde- 
retprocnidubio  ,fifubrept3  nonfuiirct.  Namnec 
alla  ratio  cft,proptcr  qiiain  hcredi  eius  qui  lurcum 
paflai  cft ,  adio  furti  ex  noua  contredationc  dari 
(dtbeM,iJiMMu&4  lo.Cjt fm.  aut  i^udtuarioiB  Ipc- 

cick 
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'      ttfe  CC^WDiCT.  FrRTIVA  lll/XIir  '4^x  ; 

eiel^i«mo}^.mjr.itrfttuf.  Ec  ita  bcninoftcr  Ac-  neutra  fatis  vldernr  accomtnodara.fedilla  fongi 

ciffiuMiaouiis  Bartolus  tnore  fuo  lungiorc  di-  probibilior  ,  quod  condidlio  furttna  nafcaturcz 

t«<Bo»e  Wta       wiwilfcltwoltMthtnapiqt^  liaftuiicfurto  >  &quidem  qood  faftanBfr  ^01^ 

«rplicct.iJlad  foBm  bcn^norans.fufficcrcrcm,  no:ac  proinde dominum  cflc  ncccflecft.cuniAl 

WMt  fubfff  t4  eft  ,  potfeitatn  ib  alio  fuifie  tuo  agitcondnftioncfiUTiuaeoipfo  tcropotequo  W^ 

StMlfe  ,  tt  Hbi  '«6N0  iaid  '«ifmratiir.  Se  e-  tomrfiiaaiti  tft ,  vc^ualiias  lanaa  verbo  inteHiga. 

lUoi  acquirltur  proprretario  6c  heredl.fi  rescu-  turfecaadumieinpus  vcrbi  1.^.%  jit\tr4nm  fu^r .dt 

los  vfusffu&as  alicuilegfttt»  eft.iubrepta  Gtlc-  m)ud.iBm,  Aftioautcni  fuitlliccicqueexiurto 

MUrioiefnneildflrfrueBd  d».%>?l»m»nr  Jie.  aefbicar,'nootamen  exeoifnrcoqaoddciml^ 

ilfctn^uecrcditotifi  xcs  fubrepttfitdcbitoriante  ■ftumfatircrcceflclit,  fcd  ci  cuios  tantuinmodi 

traditamcredicoKipofleiIioiKaMtttfi(lebitoripfe  ioterfitez  hooeftacaufa /.(«/av  i/tmjkii  10.  i^^^  V 

cam  rcm  pignonmi  «eoilMt  tle  «OM^I9.4>  "firt'  Negtriporrb  noa  poteft»  quin  etiam  interfic 

iiiim.iiMJl^.Jikfarmf^n«n66Mfri^  lcgacarij,quamaisexpoh£idlo,qu£aci^miineifde* 

ikrt.lUodvnaiiiapUcaawDfupcrctt.CurBonfi«  rit  defanftii  »»eSjhMtt  iotef fit  hcredis  piopter  lcea- 

cuc»6kiofarci,liafteoaMofiuciaaficti^  lamddiilfiiiSlMfeto  nectflTe  etUniiinllid  quod 

iDCiiv^omodo  Accuc(ius!oqt]itur,ninlegata-  dcfiinfii  ez  ea  cuQilBtferfuit,tran{irenon  podic 

tiamtran6rcpoffic,  (aitcmcxooaftfiidsconcce—  in  iefttatum  caH|^  iGncnUcem  non  fuccc.- 

dationa/  Idcm Accttcfinfihiplieemniioflicmttk  ftiem,  oon  •luliwl|uifefltao<Ne  interefrc,  quSim 

felCV  Viuimiqil6dfartiuacondi^oiitodiofa,tarv-  lcgatari),8ridcirconoaania«ftioncmfoniexaoail 

^m  contra  ntcuram  ceodiaioBtim  omninmdc  cootred«tiaM;4<c^nidjJi^ 

coatro  ios  indudlt  t yfefii.  fnfr.  vfnfr. f «OMtai.«»>  fhnftns  ex  i/dimxkltiltaiS»^   habuit ,  babcre 

'  VMT.  dr  COBfeqacnter  rcfttiogcnda  ad  pricfenria  nonpo(nt,8cicaoroninofentieadnmcft:maIe  ic»> 

DoA  atncmamplitadanequeexteodendaadfiicn-  qne  Accarfiiu hanc  furci a^ionem quc  lcgatario  * 

M  «fz-  /.Vnm  ijuidMM  i^J€libfr.&  ftfthmtt,Lb9(lUtif  competir,ambn1ttoritm  vocat,cilm  non  vetusillk 

tf^iff  J^.iriMdir.  d^dMsoffr.  alccram  qu6d  alia  fir,quzdc(aoaocom(ietiectc,fednouaquKnon6 

«aione  poflit  legatarlus  Hbi  confolereid ctl,  vin-  ptlmi^mlegitii»iodttaKC!kaiOaft,n disiau4|Go^ 

dicatione,  VI  in  iiacipfalegefcripiumcfl.  MiM  treftatitKie. 

ti.  Vlpianvs  iibro  t8. td EdiftnH).  ' 

ET  ideodegviiter  Marcellus  dcgnitlibroy.ait  enidi^  Jli^milii^^ 
COiraiianeactcondices.Sed  dc  (i  domlbiuih*  n&ti  fado  tiioimiS^ 
^oondices.  Incommuniigicutrei^j  eleganteraitincerelTejVCrai^tu  prbiiocafli 
communi  diuickindo iudido^anpt^uocatus  cs  ^  Vt  n  ra  prouocafli commlii^ 
■^ljiMi^MiiA»itft^irfO  '^miferis  cbndidioncmifiprouocatuscs,  retineas. 

Ad  l.Etide9\i.  l.ditndmntt\y[afr.fmilttdfc.l.t>'mMtf'm  ^.fiipr.it 

R  A  T.  p  VB.  AdlnduccndaAcondidUoneiyt  htrUfttit.lfuo6o.%.frgdumdt  ltgMt.x.l.filmif4imitiA 

IbrcinamdaoconiuDdimrequiruQtar.vcproxImi  %i^.f.t>mt.tnpt»^tk)^.UMmf»fta\4ifi^ 

dizitnas .nirciruro  vt  8c d  quicondicic  rcs  fubrc-  h^Mitinn:mfta.  Ergonec alirer  dominus condi- 

bcft  iic,&  vt  idem  illc  llt  domiousrei iubreptac  fur-  ftionem  furtiuam  fibi compctcntem  amittcre po. 

a  tetnpote.  Ergo fi  res  cua  qntm  miiiici>B|BMidi*  ieft,qalm  G  dominium  rei  fux  fsdo  foo  antiferil  . '  *< 

^rasmthi  fubrcptafit,quimui*  ea  tuarcmanear,  non  n  fa£^oalicno.£xcmplum  ftattm  nibiicitur. 

dicendom  tanicn  eft  Qoa  poilece  condicetc ,  qula  .  b   in cmmwn i^irar rr.  R  a  t .  d  v  b  Daminium 

'UbltClHlfedmihifubre|]ltvA!DBC.'FartamquOd  ^nepofTeffionenon  uaosfcrcur^rrrfi^/n^rrrifff  io.eV  ' 

fir  commoda'itio,fit  ctiam  commodanti,  quipec  rf<  ^*ft.Atquin  rci  comronni>  fubtiacla:  pofrcflio— 

cotDtnodautiiimretincc  &:  domioium  &  polIcP  ncmaeaccrtsfociisiubet.  Ergonccpccdiuifio—    ,      '  .  • 
'fionomieiOomlnodttBiitifnaaili^tfS.ti^^yif.i^^        ciaosfcrre  dorainium  alceroafecliliiittia^ 

ttmmoi.  nccenimcommo  iitariuspolTidec^  cilm  rum  poten:  QujSd   ponas  rci  fubtrafta;  pofMlb-  .  , 

Hoi)  ii^catrcmtnlmodonrimi,r,cceaaat«;Beacnifi  nemad focios vel ad  vnuroex  iprisrediille,tlii'iAa' 

aofnltiectmiumJtntis  Ift ^it rtm  2 o. infr.it ncqmr.  Cioerir.per  qatmcondidfoimpedletar,  qoltici^ 

^Jf.  l.Jiisquirtm  ^').  '%nfr.dtfuTt.l.rtmmih%cotnmtdi^i  licetpolfcffiorci  furciui     dominura  rcdlit /.)Wll 

|Li.  u^,  tommtd.  Ergu  li  mihi  fubrcpu  ritrettut,  BMnj^^lp.  mfmHf.fiifr.  Nailo  igitur  cafu  po« 

&aai  egocommodatihomineceoebtm.nonnii*  mllvcrnme4c*<piodihtcdieicvfii&i«ieommii- 

ftl  eftndidio  furtiaa  cnmpetcc.  fed  tibi.fed  hoc  Itt  nij  diuifione  falaam  cfTt  ei ,  qui  prouo<^!Ujfiiic 

fi^BBodj^cestiuremaneat  :  namlietmveadidetis  eondidionem»  Dsc.IaiudiciisEuDilixcrcfcan- 

Mir  1h  iLt$  fov  ran  aut  alitec  &£b  mocint  doml-  die  comnninl  JWdaBdo.  (Ar  Iniaro  rcgoitdomm 

i)kam  amiferis,oonmagis  tibiquim  roihicom-  fpecia1eacnngulareiaseft,cxlegei2*tabal.vtpec 

Sccero  poterit coodidio,  qu«  nanyiam  dttBft niii  KoUmadiadicacioncm  fine  vila  traditioocdomi- 

•acsino»vtfdpri<iiiima»  iMitlfsiftttnrirliieomed  reiidikcficauefl.aat 

%    ircd<f/!i»MtaiaiK-K.AT.DvA.CoBdiaio^ur-  rncotum,aatproparic$.WU«.li^.dlti!|fe.wiic.  T. 

^Blnondatatnifi  1  miuo»vcmodi>iiK|^fuliMcx  i«ir4lieia..|.i.Cirii9.(i^|i4P/fr.iSM«vi/^.£ft 

£f,/ipr.lMiiif.E(goIiqu>sdomiBiu1liietfiiBfiEii*  <arimidiylrtiitloirBiteeft!intitjiiis fatBibdis trtf- 

ly  fubrcpic  qaoquomodo  imtfcrit,ftlatm(CoiH  lercndiiureQjtirItiumdomtnij,vt  Vlpianusdifec- 

di^ion«A  habcrenonpoteft,neaaediftiaai«Bl  tdibibikili^iagjticm.tir.i9.AMmtfk,rtf^ 

iocusielinqiii(ur,ahfaaofuotnalital>dolnlaiiiBl  b:goneclA«lb«  nf(rtlaMocfi<^dfeli««dci^^ 

^lHiferifc.  Ptc.Nihil  imputari  ^otell  eiquiezne.  biibtcsr^deatiautadvnumincipiisi^fierdiuifio- 

fllllfitate  reifuzdomiDium  ami(it,quianectlieni*  Berointcir-eos  fa4am  dotniniutnmnafiirri  poffiri 

j^gcccfl&ga  fetf  (Jieiatioiut  npifii^e  continitut  ffgitiaffaugaadtwdijio   jQfPHgj  '^'^"^'^f 
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«Mn de adione  pto (odo,»c pioiRdo dc cft  u ^ax  mu  de  If^,. t,  i^. t» rt ctmmni  il^Afr,  Vthm,/!^ 

fitcommuois  ciui  ibcicttteai.  tianxmnwdttu  £rgo  param  mttcH  ,  quis  ex  vkM  «d  diiolCb- 

intenienit,/!  modb  honoram  omniuq»  fiwla  cr:;-  ncm  prouocatus  nt^sutiTouocaucritiCilmiHQ^ 

ditio  interticiUre  iqi41i|[j|tiir » ftd 4odi|C«id^in-  .si.cali},^  in  vttia(i|«ic  pctibiM  videatut  aikpi. 

ter  Tocios  conmitttSciHOfiem  oroniapi  DNOOorom  tio  00^  neceffiirfau' Viid«  cft «  quod  ft^o)o»<.dB> 

iLl<^i.i*^ipv/^«  £cC(n>'itc^  ioreroloeada  fo-  fcndit,  ncc  mal^  cx  diuirionef.iida  ibter  coiiciB- 

ctmate  oulla  retrotnditione  opus  cft.  cuoi  fida  dcs  nulla  domioo  dirct^^to  laudimia  dcbeii  ,  mc 

i^ooqtie ineertreiiTfle cen(ieatar> TCciofdetn  natnra  magii  ^  proooeante  quam »  pronodMtoi^jciWljno)! 

*llitCMlntia  contra£bus>  cuius  8c  contraflas  ipfc  aliter  poiliteoliere;,ant  alius  condiai(orflb||ifi^ 

quomodo  ratiocinaturBartotu$ex/.dcn(if^7.  C.  iMdere.aduerrusincommoda  commuoiooiit  mu{- 

dc  ia  inttgtr.  rtjiit»  imjwr.  Quamquam  in  coerrac  to  fodoqua^in  prooocondo  eum  ad  dittifioiKeia. 

'BatiolifHqn^dnequerpecialemiocictateiiiceKta-  Dec.  Ciim  de  lEoruua  condjctioae  qniineiiiii^ 

ram  rcrum  diftinguitat  vniueclali. Ibcietate,  in  poicft  iirputari  ci ,  qtii  ad  diutiionem' pMiio- 

qnafolacrcditatrraditip  tacita  iiiieciienijKr,oe^.  carit ,  cor  noa  egeiit  coodi^one  &ittipa  «ole 

viJciintiacleec  tratilaci^eiudlclo^oipniaoidiitt-'  prouoatiunem.  Po|9r>ceaiBi,fi wialU^^KBt§k& 

dundo,  non  nc  a£fcionepro  focio,  qujc  rationein  priusad  diuinoncm  prouocer,qadin  condicai,V!- 

iuris  liahetomoinq  (epaiaiam.Nam  6cutioiudi-  detur  fado  fuo  rei  commuois  deminiumt  quod 

ciocoinmooidiuidnndo  nnlta  indttio  tacita  aut  io  vnaquiquc  parte  cci  iialwtMf  ^  vltro:4uiiifiib 

£fta  rcquirirur ,  fufficieoie  adiixitcationcita  in  ideoquc  &  condidionemiqram  eiutdomioT)^ 

iudicio  pro  focio  ncccdaria  eft  fidio  traditionis,  tionc  exercerc  poruifleti  quod  aoo(iinij[itc||nB.' 

vftmioconulUHatadiudicatio.  Item  in'coqaod  £ataic  pofTis  ci  qui  ad  diuiAonem  pfotio^aMa 

f  ijtat  in  rowirtatc  ctiarn  vniacrforum  bonorum  Foir.  Elcgans  igltiir  eft  iii  hac  quarflione  diftin- 

dtirolueoda  pollc  rci  fiibrcptz  dc^minium  tranf-  iklo  Marcclli,  vtii  prouccaili  iucotnautoidiMi^ 

fcrrifioeit^aditionc,  qu»dncque  in  ca  cnntrahcn-  dundo  iudicio  ad  dioifionem •  C(Mlji|AlanNnMl* 

da  traasfcrri  pollcf.Rcq  nriti  r  cninj  faUem  tacita  roikri^,fi  *cr6  prouocaiusese am  rciincas.Quam 

&  fiftatradir  oii./  i.Pr«  fettQ  quc  tancnnuUaio-  diltindioncm  bcc^  Accu(Iiusitccxpiicac,vcUjIii-' 

tenicnlfle  6n;:i  p  >icll ,  caromrerbm nomlnc,qaK  hi  adiudieatafietcscomnooictoycooOMiicocofB* 

ii  ncuro  cx  focii$polli.'cntU! /n  quo  numero  f.int  diftioncHT  amifctij ,  qiMm  protuapartchabebalb 

tetfubrcptz.  .Nain  &  luris  iidioncs  vcr<ti'.irc-  &c  cgocoodicam  non  tantumpco  pancqtues^ 

ipoodcre|^I^LMii/S'/(Mitet;.C^(./r?.(.^^^^^  rcmanHt,  fcd ctiam  proeaquc 

Wtmtgjniur.f/icUtid.  nc.tlioqiupluspcirn  hct  o  in  itl  mcpcrjcolcfi  vctb  tiblptouocanti  ii(!iudicaia 

«afnActnqaa.;  vcii-asincaiuvcro.   Ncmoeium  lic ,  condiciio  mihi  icmaueac  mcx,paicis  ,  tikl 

traderepofcftremqtkarononpoffidcat»  ciim  ira-  etiam  iiix  panis  (imiliter.  Ex  quo  nottr  Accor- 

ditio  n  hi'  aM  d  lu  ,  qnbnd«8iOf*lifiBpttial.»ilt  Hus  lufHccichocvltinio  calialiqu.indn  inteTfiiit:. 

friiKif.ttifr  dtdStM.tniff*^                  V  .^.   ^  fcmea  in  condii^ione,  licct  bodie  nqo  4q(f|ib 


c  Ebj|f«*fr(f  4ir  i«wrf|iiii<MMM  qwojl  io«aionc(urti  expcditum  ^Uiiinimm  ^fc 

Ci*,  Rat.  nvu.  Niino  inu;ti'5  cip^itur  mane-  in/>m7iip  i-fr  i^/fprr.  .Scdcxtia  huncrnfum  vixefi.vc 
re  in  commut^ionc  Ug.  rUm.C»dMtnniUH,4uuduu.  «ondidiio  cuiquam  competat,  cuios  non  ii}tC|[ic 
Sicnt  n^c  quifquam  in  coawranloficni'  incide* tcmporcipfo  propoftf*  tfaloois^  edAt  ft''dopU 
re  cot;^c11c  d'.-  c't  /cj».  J;  nj«  fertfvt  i6.  f.  JictH-  niimcfrrillum  necclTc  ilt,  ficri  amcm  ncqucat.ft 
IIM  fupr.  dt  («Hdiit.  uUkb,  Nimiiam  proptci  dif-    eius  qui  dominus e(l,non  intcr/it  Ifi rt/ididtr»  ipJL 

iBOiWBt»quai.fliMeria  commoirionttettiMce  (b<  ^i^id^i^tiM^  -^PT 
"  lei,inq;»it  P«pil»an.in /(^.  fKWf^ffl-y^.Jjyfliq^ 'i'''*'^-  .  ..'^ 

I  ^  Neradus  librisMcmbranarum  Ariftortcm  exiflima{rererert,  cji|iiitjci|i 
pigno,rires  data  cfljinccrti  condidione  a^urum  ,ii  ea  rubreptafic. 

.  Ner4tim.  •   Jkiioaeftacauraintereft  ,  &  harcc^iiMdetDraci 

RAT.DvB.Nonpoteftf!irinm(iecir«liii<9CMB  *^iCnHpram,fed  ^didtantilm  quoda|^msihtereft, 
.  Iedcerta:duntaxat,  quiancc  incertarrs,fed  cerra  ttORinqairit,anisquiagl(,ntdominus,quode(rcc 
tanti^m  pufaderipocerti.j.$jaMrfM  (Jfmi  afiiafj'.    fnperfluum,  fedan  etusintcifir.  Priorfcmpereft 


.  crplit»  oaro  ctlm  dicatur  condidiocertl  vclinccrci  certam  qnantltatem  continct  Lfbim.iit^.d*jiif,uUi. 

«fCKeoqaodadrereceiiamdeMir  Mc  ad  inecmufli»  frstrrJ.fi p^nmit  irffr.dipi^M.  »9.  Etinhoeg^ 

condi^ioautem  furriua  meram  rei perfecatioaeni  "uiflTimnj  crror  cfl  v  tciimi  omnium  interprctotir!. 

.  contincat  l.fi [>r«  fnrtT.i  vitimfii^,  ideftcorporis  qaipoll  Accurfium  &  Xiartoiiiin  ncgant  coi;  " 

lpfitts/abtTa^ii»ii*rr)iirn«48!efd.t|nodiaiijenia-  tHonem  hanc  incerti  fpeciem  eiTe  coodlAtL 

certiim  cifc  numq"am  potcftjVtdixJmos  quitan-  furtluse,  nouamqac  adlionls  fpeciem  Wi^ftitn 

dcm  fif  ti qucac ,  vt  conJidio  fiirtiaant  aliqua in-  quar  dicatur condif(ioincciti,quomodo&^in  tra> 

^.Certi?  DscCoiididtio  fiirtiuaduplexeft,vnaqaz  dttudc condidionetndcbiti ,  fotentnegarc con- 

i^tar  m  trmipfam  fi:rtofjbtra6lam  ,  flcharc  fem-  di^Jinncm  vl!,imindc!':;i  dT  incertftQ^O'''**^^ 

'|>ercond>Aiocecti.cft,  nec  datuiniii  dommo,de  prccc^^cntibusnun  vij  i  ioco  rctucauimas,  pncm.. 

qiia  intclligi  debet quod  fcrifRom  eft  id  l».plfir4r  tim  ad  /.i.fii  fitt.  fupr.  ex  lacobo  Caiacio  in  ill^t 

,  S» (.  v//.v/b/r. f MfM  (40.  Alia  ver6qaedaturnonad  tlls  ad  hunr  tnuhim.  Siinilis  fcr^  diftimfHo  cftm 

,  «cmipfaaifulb!tra<^am,fcdadidqttod  intcicfteius  adione l;irti,vc  alia  dcfcraturiuiedoroinij,aiia»e» 

^iftilitra6£afuj(,qtfaUseae(liOiuBd«tarcreditotl  rVf'  ii-  r;iiniiiiirrrrftfr£jTiinirfiiBfi  Bii.l,iMiL 

fi^.l«tl^ &aiiic.iuiiarmodi«  qwi^af^^ 


Digitlzed  by  Coogle 


I 


I 


•      DE  COMDICT.  FVRTIVA  LIB.  XIII.  TIT.  1.  49, 

tAi.Lfi  ftijjtn  7.^.1^-  ifiquii^pun  54.  ^.tum  ris  habci c  in  eo  vidccur,  qudcl  obUgariin  rem  ha- ' 

fuAkfr.  mfirk  QoMcrgo  li  quU  noii  dodAaimi  bct jeiaiqve  polfiderciiKflligitar  et  ons aibtu  cm- 

xel  [abut&LX  hibcat ,  fe  \  (antOm  pofleffiancin?  Hs,  nTi  quociad  vfucapioncm  pertirci  l^.fimn^^ 

Coodlftloncm  fornuam  habcrc  noB  poterit,cum  mm  itf.  infr.  4i  vfyf^  non  camen poOblbonis.aot 

ftpafitdora}nits,<e«lhabebitirlddHtai  t^,t.iiifi.  ioiidriHinaMrfttmhabenda 

4tt$ttit^.  tritk.  Cur  nm  \ec6  vtilem  fiirtioani?  qo^ni cius qnoil  inccrcil  aif\oiis,  fimodoitaeios 

Nempe  quiatalis  condidlto  nuilaproditael^ne-  interGt,  vt  futti  quoque  a&ionem  conuaf  uem 

qnc  coofticaenda ,  vtde  aftione  aa  eriiibcndnm  iuberepoffit  :in  hoc  Mnftn  tA  dliht  pignuraii^. 

^PMhuloquitui  i n  /iv;. cum  ftrum  16.  fufr. *d txhti.  cius  cic^htor  a commbdatacio ,  c{cporitario,&  c^» 

ftem  quia  condidio  poilcflionia  nondacttiadid  uri&  Ilkdacci.nonptobpqpod  iWtolusnotat» 

qood  incereft»  fedad  poiTeffioiieJpfiun.  Qidd  de-  hi  iartiW>«ttdiftlo|M  CfiRnldoivm  toncludcre 

<niq*finecdon:inifihabeat  iacaircs  rubrcptael(>  adrcm /ibidandam,ttcjtipfe/itdntiiinus  tx  f.(k 

liecpo(re(Eof«,neciatvUttlorc?pa(a  depolitarioa  it4fmiKf)tt.i*(a&itn.  incondi£tionc  autcm  incetti 

c6modatat-ias  &  alir  huinfinodi pcrfon^^qux  non  ad  mi>nftitaODldam,vt  pro  rei  reflituclone  aox  ft* 

Campoflident,  qium  func  inpoflefAnnc  ?//^/ftur  dli  efl,idqu<>dintcreftpicftetar,vtin  rmnibusfa- 

0mtio.(Ud(']uir  pi>(fUt.\.i^tdfik^lo.t9djuJigMr-  cicndi  &  refticaeadi  obltgatioiMbus  kg.fi  quisti 

ti  6.i.m  quirogMit  it^.it  frutr.  Putantnoftnhos  mU»  ii.Mfin.ii^.diniMdKJtg.quotiti  quu  dMmii.ltg. 

omncs  omni  adkione  dciticui  iurecommuni ,  fed  ^fidMmts  nm  diutdunttn  yi.  lig.  inm  fitpidmt  ttf^» 

eis  fuccurcendum  efTc  uci  adtionens  in  B^flum  vel  vhim.  dt  vttb. •6iiwr.N«n  &  in  condiiUione  Furcia*  * 

'ofiicioiadicisa>ipoircUionem,vcl  condidiunccx  it^ccrti,  cilmnou  minuscondidio  Iit.quam  condi- 

If^  fi  mJM  14.  ON(.dr  sgntiL  &  unfit.  lib.u.Tit.^j.  dtioccrti,  fatendumeftincendctc  dcbcre  aAoiem 

Mihi  contta  vi.Utur -.cuine.-ii;!)  etiamdcpo/itario  fibi  dari  non  rcftitni  oportcrc,  fcilicc!  iJ  qaod  in- 

&comcnodatario  Sc  coionofurtam  fi)r,.ic  ii  qnc  ccrcft,}>ccuniamqucconnniiRe  dtbitamnunrcm 

^•dbofarciadidqaodinrcrcil  ^.fint  iutonacli»  ipHim.  Nec  minus  it  aic  idcm  Oattolus  pacacdli 

iJ*  fttiq.Tit  it  ohhg.quttx  dflut  tij!cunt  U?.  vUnH.Coi.  incerti  condiAioiic  fuitiua  agi  po.Tc  a  i  icm  rc- 

4ltfKrt.  adeoq.e  C'>t'tra  ip  um  ctia.ai  cionunumli  ftitucnJam.quodnosimprobanimusad  i.i.v»d^' 

,Connn intetnt  vt  in  kg.fi  U  qui  rtm  (ommoddjftt  $9.  in  rt  furttiu  i.fufr.  Qaifqais  cnim  condicii,necc(re 

itifr.dtfurt.  qui  'nietia-.D  corjdiitio  f  irtiua  inccrci  cft,  vrintcndataducrfaiinm  d  ut-  fibi  oporterc  d. 

'  iisacconiivodabicuc,  peiindeacpignoiatitio cre-  f.^  "'^'"•luBttflM^iS^us ad  l.ftdajimfut(m, 

.tfitad?  Ecficliim  pigDoracidiiscradicocplatio-  ii.$.i./>//>r.d^f«3HBMlVh«^ 

Ij.  PavlVs  Kbro  ?9.jJ  H  iiifrum. 

EX  argento fubrepto  pociila  facta  condici  polTe ,  Fulcinius  air,  crgo  in  con- 
didione  poculorum,  ctiam  cchuuio;  xftimario  iict%  qua:  i.rpcnfa  fuiis 
•fa£lacft,  c]u^  madmodum  fi  infans  fubreptusadolcucrit,  aeftiinaliofitadulei 
;lcencis,quamui$  cura  &  ruaiptibus  iuris  creuccitb 

fiinftioadeomqnlciaaiiana  materiafpeciem  no^ 
jid  L  JEx  MTgetiU  IJ.  oam  £icic&  fuonominc  &  bor.a fide ,  in  qao nu^ 

R  A  T.D  V  B.ln  rcfurtiija  condiiSiofitipfittS  mcco  fornon  eft«  cainon  dcbetpccmicti,vcreQ« 
corpotu  quod  fubtraauro  eft  l^.i»  rt  furtui*  S.fufr.  qnam  alienam  cflc  fcialc  &  fubripatc ,  fautt  faclac, 
.Atnni  liilitcaAo  orecnco  non  ideo  mapisvcruin    nouameiforroamadiiciendo ,  nccalioqoi  eilecin 


to  Mtutn ,  ucat  .V  argencnra  1  .  - 

to  ecncre  ab  argento  fafto ,  ciimquc  forma  illa  fir,  condiftpne  furtiua  libcratc,  quod  certc  &  ridica- 

qoai  dat  ciTe  rei .  &  cx  qua  tes  denominatiir  Itg.  lu.  lam  eftet  &  iniq  jum  i.yi  quii vxtri  5  i.j} .fi quit majfm 

itittm  9,f.fi^nmfifrMtM.  Itg.pnfMOim  k^Mfurt. 

76.rfriMdic.  Confeqnens  eft  ,  vt  alia  tcsiitpoculum       a   Etum  ctldturt  t^inuttio  fitt.  R  a  t.  d  v  b. 

CX  nrgento  fabrepto  fadum*  qu^margencumi-  Id  caotum  condici  poteft  furi,  quod  ab  co  fnb-i  , 

iprnoi  quod  bbrcptumeft.  bgo  iscnlMgeatum  reptam  cft  Ug.ftdmltgMimt  iu«bldiiimus/?<^. 

.fcbreptum  eft.nonidcircopocalaexargento  fa-  Atquicelaturapoculorumfubrepttnoncft,  cum 

dapotcftcondicere.  DEC.Eadcmomniaomatc-^  fucci  cemporc  argent<jm  infc£^am  eilet,  eamque 

'. ria  eft  argenti fubcr  a£li, &'  pocolomm cz  eo argea-  cciataram  fumptibus furis  fada  cfPe ponamiu,  Er- 

Jto  fii  •orum,necdift"e»untiftalntcrfe  nifi  forma.  goincondictionefuniua  poculorutn,  quaroniscx 
•Ergo  quemadmodum  argenci  fubtcadki  coodiaio  .argeaco  lubrcpco  fadctum  xniaiaiio  cclaturx 
.clcompetic,  coi  argenniffl  fbrtollibciAftnttci^  ..feil npn  debet ,  adccque  ncc  cdataca  ipfavenl- 

itn&poculocumex  eoaigcntofaftorum,rcctan-  re  in  condiftionem  furtiuaoj.  D  e  c.  Incondi- 

tiim  noc  recundnra  fcntentiam  Sabinianorum»  ^ooe  fartiua  fic  condidio  ipfocum  corpomol 

qui  In  quciUoneilU dedominio  fpeeiei «  aUcnt  qattiiiia  citaBt  lif.  ie  r»  fiu^  ^fupr.  Atqoic^lti^ 

illnceriaconfeift^edomlnammatcris  przfccbant  tura  poculoram  quamuis  fumptibr.s  futis  fada 

ei  qoi  nouam  fpcciem  &ci0iec,  fcdetiamii  Procu»  non  £icic »  quo  mm^s  idcm  (it  corpus  argencit 

ilianorucn  qui  contr^ przfeceliiuit  fermtai  ■^te*  qnod  fobttaftam  fiiit»  id^nptque  dmninlalta  fob^ 

^Hlg^  £iie  deniqnc  Erctfcundoraro  ,  qnidiftingue-  tradbcmareriaE  fccundum  ca ,  c,ux  proxirr  ^  Jixi- 

.|Mnt,antalisefletmaicria  qusercdigiinfuainicie  mut.  Ergo  ctiam  celacuca  &celatura;.zftiniatio 

poiTct.an qo«nonpoffctl. 4M7-l>«Wfiw tM^.dt  wilted*etincondiaionem:necineodlafitfii- 

0Ulw.rtr.dmm.S  cillttxtaimlMtMnr,iit^J.qMtt-  ri  iniuria  ,  qui  imputare  (Ibi  dcbct ,  cur  in  rtm 

j*,t^4ii^s  ►  g«9iwt«ijie jMgtiUjidi-  fasxiam  fil«  («c^t» 
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icceih :  ^em  proinde  vi  Jc{ar  dona(re»  qnomodo  ri  efle  deberc :  ciTct  aucem  incUor,fiimMll&4°^ 

liic  nont  Accorfitti»  tc  pcohitat  ex  kg.fipnmt  fnt.  tn  re  farriuu)  fecidiA^  f«ftiaR»<ia  ea*et,  aat  fi  t«| 

«MM      fi»li»tm  i^.fupr.  td  leg.  A^utl  iMaH.ltg  qtu  furrJuK  zdimationem  quar  cx  poftfacto  creut0et, 

4bmm  14«      ii^  itMt,  Cum«]ucfur  in  rc  furtiiu  z<]uc  domino  teftitucie  oon  tenerciut  U  fm^* 

nior«m  ^n^^er  iacefe  tetelligatar^  ousimHocmi  w.iMMf.  vbi  dicitatldefl^  locls cflc liae|MrlkiB»> 

Baoieftitiiit  Ifci.wTcfuTttud?.^.  vltim.fttfr.l^.flttm.  ftionc  quoquc  rcrumaraoraium  qiiod  in  comK» 

|M(i^.  ctedcixius  cft  lut  eo  quu<)ac  tempore  furcum  ctione  furciua.  Dcrucjuc  genct ai;  eU,vt  fur  imgm- 

,  -ftciffa,  qaocelatorMnpoeolomm  (aliranipcibat  lasqttMiii  reiii  £irttuainfecit><)a«miil»vlale«ad- 

fecit.  Qncma<lmodum  fi  jnf»n»fubicprus  fit,  qui  coquenccefTiriasnunquam  rcpctat  f.  \.Qoi.itin' 

deindcapud  foremcura&  famptibus  ipfius  fiiiis  f*».tx9tfit.  q  lodan  sr<iu^geniuUcer  iu  <|uo|ibec 

•  «doleaeric ,  boii  tamiabatfs ,  qoim  «aolelcemis  malc  h  Jei  polfcdbre  oDtinoatialia  qucftioet|qa2 

furtum  fjflurrcfTa  intclligimr  Ug.tafituinio  6-j  §.  oosiradiauimus /ifr.z  conu^.ctp.i.^s.- \  nicliftj&Jj. 

u^4m  i^.  dtpm.  f  bi  eleeaoccr  Celfus  addit,  nibil  tius  in  fuunU  fMt  CkUuUk  m^tit  tnmk, 

dfe  iim  tidlailBm •  qalm  csiiUaMM  nidiorcm  ^M^^                   ■         •  t 

■  liiiii  condidoHem  ftogm  coatinMrioncm  Sas- 


s 


§4.  IvLiAMvs  Hbco  £i.I]9geftoniiii»  > 

I  fcriius  furtiuus  {ub  condicione  lcgatus  fueritrpcndentc  ca,hcres  condidio- 
nem  habebit.  &  ili,hte  conteflata,condicioexj[litcrit  %  abfoiutio  fcq  ui  debe- 
bit,  perindeac  (i  tdem  fcruus  fub  condicione liber  e(Ielafrus  fuiOet ,  &  h tc  con- 
«eftata»  condlicio  exmifleK.nam  nec  pecitons  iam  incereft  hominem  recipere:& 
haecjfiresfinedoloroaloiitriseius  efledefiit.  Qtiodfi  pendencecondicioneiu- 
dicarecur  >  iudex  a^ftimare  debebit ,  quanci  emptorem  inuenerit 

/.     fcruus  1 4.  f  ^  •  *  ~»        q««' ««Hngrret ; 

^  n  otDT>\modn  txuwti  encx.  hgqutifi  fuh  cmditu^ 

R  A  T.  D  V  B.  Pendentc  condiclanc  rei  per  «<  ,7,  fufr.  4e  tendic.  uidd.  kg.  fi  ptiftllas  5.  yqutfub 

Vindica iooem  Itgitr ,  pcndet  quoqae  iiliusrei  iiwdicitmb^.dtmm.kg.timddfr^tniij.&ftqa. 

dom  ni  'M  .  .  am  li  legati  condicio  cxtiiciit.vd-  frfr.  dertb.credit.  Idco.juc  ncc ponitnr  cxcmplum 

que  doraiimim  ab  iKino& exdicmortuteftato*  hoc intcr  cgtcra de  quibus  in  ^ifl. Im. qudd^  Agf^ 

fis  kgatari)  roiiie  videbltor  •  fi  verb  defeceiit»  nec  enim  hoc  cafo  res  ab  iniiio  dttbia  eft,^ 

nunquam  Cijir.irto  erit  a-qiiifitam.  Atquc  ita  ccrta  ,  nimirum  fi  rc:  prr  vinilirationcm  aut  rrjc- 

.  hiccaius  vr.uscrtcx  iismqi  ibusabinitioiesdu-  ccj3ttoncmicijaucll,iionctiaro  iipctdamnatio- 

biaeft,&ex poiifa  o  1  etrodMc  tuv ,  vt  Marcianus  ncm  .  aut  pet  finendi  OM>dum,  vt  diibnasad  iM, 

loq  -itui  in  !tg  quidj»' funt  15,  tnfr.  dtrthMh.  Vnde  fd  ruclegttmu!  u.fKpr.  atqni  condiaiorirtiuaS 

eH  qjoi  lcgaiuii.  tub  cunditione  rdiftumrepo-  tur  domino  Ug.i.fufr.l^.vUiiu.ffi^r.qum.uaua, 

diaii  mternn  -  on  poteil,  non  d  li\m  qaia  nec-  Ergo  in  propufi  a  fpecie  dandacttheredi*  taoco 

■  dam  dclat.im  cffe  intclligitnt  kg-fi  itd  fit  fiTtptum  magis  quod  ncc  Irgatario  dari  vllo  cAriin6Mft,i| 

•  4y  f fndttunt  di  Ugt»  X. Dekuo  autera  /em-  eft  quamui»  Jeeati  condicio  cxtircrir ,  quia  rfts  d 
'  pcr  debet  pikcedere  ficot  acquifitionem  ,  ira  9t  fabrcptanon ett/ed  heredl  iiH.Ug  ftd  ntc  Itgttgrm*, 

rcpudiationem  Ug.  dtUtd  ijl.  it  vtrbor.  fignipc.  Sed  plane  in  aftionc  f.irti  ali.id  cft,  ncc  cnim  csiln. 

ctiao)  quia  quilquis  rcpudiat/iuchereditatcm  Ji-  guiiuraraiflioncantmutatlone  domiiiii  /.  mtertm- 

■e  lcganim »  cettot  elle dcbctde  iure  fuo  Itg.m  mt46Jmfit.de  furt.iiht  rariotedditar.quiacompetic 

•  flfmlmd*  ij.  hfr.de  dfqutrtn.  va$mttt.berid.Cctttu  furtl  aiftio ,  non  \dch  quli  nunc  abcfl.fcdquia  vil. 
OMCA  efte  non  poteft  icgataiius  pcndentc  con-  quam  beneficlo  fuiis  abfucrit : ncondi&io funi- 
didooc » cAm  ignocet  vtnim  ca  esdnta  fit  Ug.ii  vi  nioo alia de caofa  competit,  quim  qaia  res  fut. 
firi  Imti  ij. Itg.  qui  btredittttm  17.  tei.titul.  Ergo  Sc  tiua  nunc  abcH  domino. 

pcadentc  condicione  lc«ti  fi  les  lcgata  intetim      «   MtfiUtt  untefitts  ftniiiit  txttttrtt.  R  a  Tj 

&tcofttbtraA»fic,cendidioiianquoquerelftti^  bt».  CdmadfticcondiciolegaclquodperviA. 

Ciocpendcre  diccndum  cft,  djm  caaiam  doml.  dleittonem  fab  coodidoncrcliaofp  fuerat,  d»* 

ntj  ednesara  habeac .  nec  alij  detut  qukm  dorai.  mininm qDtdem  ret  legatac  tranfitinWararium.aQ 

Bo  Ug.i.  fttpr.  DBC.Ooffliniamreiper  vlnillca^  proindeinnoceirariumantecedcnsdi/cedit  abhc- 

doDcm  legat«ft:b  condicionc  interfm  plenoiu-  redc ,  fcd tamcn inuito ,  ade6que  quafi  nunquaM^ 

fc eft heiedisiij.d'  poS  Ititm  1 ».« j-w  qiu  fup.fmiL  fucrit  heredis  perinde  acfi  legatum  ab  initlopa- 

m^t.  Ag.  gmmt^  ij.f.i.irjV.  qui &k  quih.mmum,  rom  fuiffct  /.  Ugdtum %o.i^tt.  1.  Tam  cnim  in  le- 

Uhr.Mtu  fitnt.  itg.  ar  eui  n.  <)  fupr.  qutm4dmed.ftnut.  gads  qaim in itipui&tiondmsita iuseft,  vt  difpoii- 

'  wnit.  acqociieo  did  potcft ,  aut  non  efte  hcre-  tiocondiclonalisqutflibec  perindc  habeatur  poil 

dis,  tot  cHe  in  pendenti ,  qobd  aliquocafudo-  condicionis  cuentam,acfi  ab  initio  para  (atncc 

minium  ab  co  pofTic  dlf.-edere ,  fcilicet  eucnicn-  i.  qut  pttwr  if.  J.I.  UmH,  I.  qut  bdliuum  9.  f.fiittm 

ce  quandocaoquc  lcga»i  condidene  %  n»n  idet  fibetttinf.<iiaftlm.inpigner.bdb.  Atqui  dominos  col 

66.fnpr.  dr  rd  MaAr.  Preieot  eoim  rel Ibtus  in-  rcs  fubrepi»cft ,  & cui  proinde  eondiaio  fuirina 

fpi  icn<ni5  ei\,  ciim  fit  certo^,  lic^tex  poftfafto  femelc<rtftc6pcterf,nonaIiieramiccit  condial». 

•  ^"^^t^"^*'  *         ^P**  quoque  variaiio  fit  io-  nem,qalm  fidominiu&Sofuo  amitmt  l.fiut  nm- 


Crtte.tit»qaefiaKaedderc  pofHt ,  vt  condicio  ntftfiia  to.f.t4n^&f.fUim.  iuna.l.ftq.fta.^jmt 
legati  ..on  citiftar,  quam  vt  ex  ftat .  al  oqainon    ctiadlrfi  lite  contcftata  condlcio  legacl  etclMtt; 


con- 
diOione 
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COND.  FVRTIVA  LIB.  XIII.  TIT.  I.  4^ 

JMB«lelaRhi« .  quim  contn  forcra  herej  qsafi  *  le  ▼olei»,iiifi  ctnas  raterfit  /. $.  i.  mfi^  dt  whenm 

<!ominuscxcrccbat,fur!ibcrctiir  ,  prxlertim  ciiin  thhg^iumbiu  yl.illt i  ijut  ij.  f.fidettftdmniu  *iStn*' 

in indiciis Qc  per  licts  contetlationem  quali  concra-  tM^et^dtHm  TnhUunum  /.  i.    ctr{4  injrd de dolt  tndli 

iMail.i.S.Hmftrihtt  inft.de fuulL  dtUgMrtii.i.hLs»  iKOft.  cum  tc  obligationes  &  acliones  omncs  ad 

Jmim  i^.infr.iemudt.  idcoqae  in  caetetis  ferc  omnt-  hoc  comparatx  fiot ,  vt  vnufquiiquc  fibi  acqni- 

bi»  iiuximc  /pcdaii  folcattempiu  JiitscootefiataB  rat  quod  fua  intcrcil  IftifuUtip  iftd  i».^  4tttride  per- 

Lmitm  iufiifriitkhmtn0Uthiri&H.b^ti4tm-  kram  $Hii*tt»mbiit  /.  nibildlind  ji.  de  tblit*tun.  & 

M.niM*Li,itjifiir,Ufif^MUfliim  A.ffAi$m  ttSit».  Itanecandiendus  quifqium  cft  ad  ii  choa^^. 

findit.                                  .          ^  ttin  litcmprofcqucndiim  jicius  inrcrclTc  dc/icrit, 

Dec.  Faifbumteftatorisleganttfffemaliqoanifi-  daitimodo  id  accideiit  iine  dolu  vllo  |)oiIciioris. 

ae  fuam  Hue  hcrcdis fui  faclum  cft  hcredis ,  non  ob  Hoc  enim  cil  quod  addic  Inlianos  &  rti  ftne  dttn 

id  lolumqu6d  heredis  &  dcfiindli  vnaeadcmquc  viAUfurv  amijftdtfitnt ,  namnon  dcbcr  dohis  pof- 

pccfonacire  cxillimctur  VrtteB.  ^i.  dtitaeittr.  « mt-  fcilbrisci  patrocinau ,  vc  fado  luo  adoiu  lus  la^» 

ritnt.frt^it.infumip.  Sedetiam,qoialteieiadean-  defcacliDCtationcm  fibi  acquiicre  poflit /.  Gr«>' 

dohctcdirjtcmdcfiindiinteiligiturquafi  contra-  niMs  7\-$.i>en.infr.{l(fiJt:i,{fl  vl!;ni.  fupr.dtp4Sd,fiftr- 

hrrecutnicgatariis,nonminusquam  cumhcrcdi-  uum  91.  >.  nunc  viduinu.  di  ynluinm  tbligdttt^bm  L 

tariis c[editoribus/.j.|.?Jlrj»i.<^/./f7.ii!/f.^«it.«xf4«/r  ntndtbetdUtrijt.itrtguliitUTu.  Purosuieininpib» 

inpofftjf  ttt.l.^^.hnttqutqut  ififik  dtthligit.  &4nitn.  pofirahuius  icgsfpccicrct]uiabloliuinncni  dcbe- 

nccaham  ob  caufam  tcnctur  hcrcs,  ctiam  inuttus  rc  ,non  taniuuisb  mAantia  «Sc  «blcriiatione  ludi- 

lcgata folucrc ,  qiiam  quia  hcteditatein  adcondo  d|,  vt  roali  patac  fiarfoivs  «  fcd  etia»".  i  pcuiin- 

lcmclvoluit,  quodfnflicir/.  ini/im^.  §.i.</«</7«<  nc  &  aftionc  ipfa.    Nulla  ci.im  :\c\k,  iuj  t  icirc 

t^  4qu4  fluu.  mter.d.  cum  lciucrit  aut  lcirc  debuc-  poteft  ei ,  cuius  nihil  ampims  intercll  ,  vc  dixi- 

rii  non  alia  lege  aditi  hereditarem  k  fc  potuine  U  mus.  Et  fan^  ratto  hcc  iion  cam  ad  inftan' 

fiduoi^^.dtddjuir.  htrtd.  Aditio  n.imq'ic  bcrcdita-  liam  ,  qn^bn  adadioncin  ipfitn  toUendam  per-, 

tislicct  non  faciit  lcgatum  quod  cx  LSciuiidU  VQ-  tiuct  ' 

hmtate  ac  Ilbetatime  proiicilcitur  Lttgdtum  efi^  b   S^hd pftndemt  tn&itnt  mHttni».  RatJ 

dtkgit.x.  Eftr.imrn  condiciolinc  qua  valcrclcga-  nvB.   Id  quod  pcndcr  non  pro  co  habctur  acli 

uimnun  poflct,  cum  non  adua  hcrcditatc  ficuti  iam  llt /t^jf</4o;n«tni^  109. jf.i.4/cr^/«iMrM.  At- 

ceftamentam  ipfam  dcftitaimr ,  iia&  legata  cctc>  oai  oondicio ,  qux  nondnm  exiicit  adhuc ,  pen- 

raqiic  omnia  corruinr,  qui  rcfljmcnto  d.ita  c-  dct,  &-'  quidem  ita  vt  le  indiffcrcntcr  habcar  ad 

r.ii;r  /  /i ntniB  <).i>'fia  dt  ttfidwtnt  tuttl.  l  fiiitmt  iSi.  dt  cflc  Sc  non  cllc ,  quia  ncccfle  cft,  vc Do/fic  cxiftc- 

nguUiturul tdquMi  t^.Ctd.dtfi^tutm.  Pciindcigi-  rc  &non  exiftae , qnemadmodum  (upri  didhmi 

tur  corJiciioncui  amittcre  dt  bct  hcrcs,  cum  lega-  eft.  Ergonon  pcrindc  habcri  dcbct ,  acfiiamcx- 

ci  coudtctiu  poft  litcin  cotitelUtam  cxtitit  ,  ac-  tiullct  aut  dcfcciflct.  Ncc  igiiuc  danda  heccdi 

qne  fi  rem  lcgatam  fponte  alienafict.  Nam  ik  a-  condlAio  eft,  ncc  pro  eo  tadicandnm ,  Ci  penden^ 

licna::or.is  vc;bj  ctiam  illa  coiitinetur  alicnatio  tc  condicionc  iudicetur,  f;d  po:ius  conira  cum, 

quz  pcr  legctn  fit  non  mious  quam  qux  pcr  ho-  cum  condicio  qux  nondum  cxtitit  .iimilioc  eHe 

ninem  /.  dhenMtmb  s8.  it  nrhtnm  figmftc.  l. fi  fuu'  videaror  defefiae  condicioni  qoam  implets ,  nJ- 

inm  16.  di  fund.dotjl.  (]ui.-i  lemper  aliquod  Ifoaii-  fiqiiod  diifctcntia  intcr  vtr.Miiquc  illa  cft,  quod 

nis  £1^1110  in:crccdit,cui legis potclUis  Sc  aiiiho-  de&da  condicio  dicitut  ablolutc  oon  extitifie: 

fitas  inniticur ,  nlhil  aatem  inteceft ,  an  legati  qoK  verj^  impkta  oon  eft  •  nottdum  excttiftc  L 

Condiciocxilur  antc  .~n  poft  Iitis  contc.^ationcin:  hxc  co/idicit  10.  mfitU  frilUf^b^fiik  dt  tmiiS.&  i$» 

«amquaE  iutis  ratio  impcdirc  potcft  contclUtio-  mtnfir. 

nem  Itris  ,cademfipoil]item  conteftatamfiipec^  Dec.  Etiam  cortdido  qux  pendct,  alicuiut'! 

ncniati  impcdit  nc  .id  condcnir.ationcin  pcruiiii-  vti':ta:is  cfl  ,  qu  a  liccr  nondum  cxtittrit,  poteft 

ri  po iTlt ,  cum  litis  conccllauo  magis  ia^i lit  quim  tanicn  exiAccc ,  Sc  dubius  iilc  eucntus  quancam» 

iuiis.condcronattoancemiufiiqnnmfaAi.  Vnde  libec  incerrnt ,  cerco  ramenpiedo  acftimaii  pou 

'cftqttodin  condemnaiidofianpereum  ftatum  in-  tcll  .  vcluc  iaiflus  rctis  aut  ilcx  l.propttr  Jptm  zj.' 

(picimus ,  quieftiempoie  rci  tudicand* ,  non  qui  fupri  FdutU.  trtifmi.  Ug.fii4Qum  il  infri  dt  4Simi 

fxiitcetnpore  litii  oonteftatc/.ffmi>MMiiMi8. $.  tmpt.Ug.iumitrtiStMm7-dtki^.fd£Km.miBt,^ 

fttiuUtm .  I  /  - '  de  bitei.  fttit.  l.  qu^fitum  50.  i/i pri»(ip.  ^g.mtrtii ftmf»  ii.  S.  vUim.  ie  mtrt.  tdiif.duMl, '  Er- 

infiu  de  pccul.l.tUgdnterxi.  j.fiqitii  Pi§  trM/tSit-  eonontddrco  abfolucndus  ftir  eft  ,  qaod  pen> 

miw,  vbt  diximus  fupridtttadiSMiH.  Nificuma-  dcnte  legati  condicione  hcrcs  contra  eum  agac 

ficurdeioeundareidebit(acftimationeextracon-  condi^one  fjttiua,  cumadhuc  in  eo  flr  coodi- 

didl'onem  trtticariam  Ug.  pemuU.  &  rUim.  injri  de  cio,  vtpolfit  cxillece  :fed  non  ad  ahud  fiir  con^. 

ttndiil.  trttu.  Itg.  vimm  tt. fufrk  it  rehm  irtiit.  ob  ra-  dem  nabitut  ,  quim  ad  cam  quandaiem  qoz  cx 

tionctn  politatn  in  Ug.  x.  afiidi^inr.  L fi  CtUndk  u,-  iUiitt  fpei  «enditionc  rcdigi  poceft.  Tantt  enina 

flfii  dereiadic.  Coiilequensigituccftoaod  Bacco-  tes  vnaquaeque  eile  intciligitur  auanrt  vcndi  po- 

lns  kic  bcnc  notac,n  Itte  pendente,  idcft,poll  li-  tcft ,  vt  cx  hoc  maximc  tcxiu  ptobari  vulgu  folct, 

lemcon  tcdatam  adloris  ius  petcat ,  fequi  oinnino  &  ex  /.  i.^  fi  beret  mfrk  ti  StndtufctnfuUum  TnbeUut- 

dcbcre  abfolutioncni ,  vt  iii  huius  lcgis  fycclc  lu-  num  l  fi  quit  vxtri<ti,  S  ptnuUl.fivendidcro  80.  Vi.  i«- 

lianusdifcnc  knbu ,  lcruo  iiirtiuo  lcg.ito  fub  ca  |i'4^/«rr.,ncmpchorainifctenticondicionctnfci,' 

Cond{cione,quarpoft  htcmconteiiatamextiterit,  vc  Banohlffhlc  notat  cx  iiS.lMtrtii  utnft^.thimi 

perindc,inc,uir,ac(i  idcm  fcruubfub  condic:onc  li-  &:cx  communi  hominum  cxiHimationr  non  cr 

bcr  cilc  luflus  tuiilec  ,  &c  poft  hcera  contciUtam  phuaci  hominis  adlccUone  l.preci^rtrum i  yinfriti 

condicio extitilKc  Vniulqoc  vet^^  feiuenticift>  lig.fdlM,t.fi finumi  Hifupri <i  Ug.  Aqw.L  n .c  yno 

^YQi^Qa\(\ih^^c\tTiamHttpttittfi4m'tnttrtfthoviiremTt-  aut  alcero  momento  ,  fcd  plunbi  s  diucrnfqucf 

^piri  ■  «^ui^  ^^^^  aemo  audituc  ag^tc  aut  cxcipc-  icmpocibtu*  idque  non  tanium  ii  de  lei  roobiiif^ 
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ANTONII  FABRI 

iederi&mrttle  imimibjfotefkdicfoTCtnaetarvqiii- 

tus  in  co  diffcram  rcs  mobilcsab  iinmobilibu?, 
oTiod  immobilium,  qiMcloaiinmuurenonpol- 
fant,prcciafuntloneinifaftftaeeti»,«ti4m  laobt- 
liarii.qu«noninoddplOrtmporum,(ed  ctiampro 
locorum  varictate  mutannlcl.Mi!/^.  Dtttfiuittrt. 
|M.Itcm  <jii6d  immobilium  reium  sftimatio  ple^ 
nnqueex  carum  tedirameunda  eft  Lfijittidum  ptr 
fttuunmi^um^i.Dt  k^M.i.  ritcrdumctiamcxad- 
fcftionc  cnipions  pioptcr  loci  opp. •minitatem.a- 
liilVe  caulas  quas  I urcconlu! tus  c numcrat  tn  1. 1 .$. 
ii-  alias  vidamm  infr.Si quid m  frtud  ftttm.  SufEcit 
cnim  vttanii  haHucritcmptor  icmcracre.cum  ne- 
ffio  ex  neeeffitate  cmat,fed  cx  voluntttc  &  elc  dHo- 
rr,  qiiod  in  vcn  H  orc  plcrunqiic  cctiseft.vtalibi 
ua(iiauimus  D*t4<i.  >-«frror.;>r*5ff/.ciicaintcrpreta- 
tionem  lx.C.ie  rtf(md.vtndtt.  N on  cft  fiiperionbus 
contrarium  qiiod  fcriprum  cft  »«/.4.  S .  ctndmnatio 
jttpt.&  fifub  utidutanttnfr.Dt  ubMUxhib.Si  lub  con- 
didone  lcgarare  fit,nec  exhibcanturtabulxtcAa- 
menti,  ficxft  ma-  dumcllc  lcg  turnininrcrdi<ao 
De  tabulis  cxKibendis  quafi  exidente  condicione, 
•de^  n  nec  compelU  debcat  ad  caaendum  de  le- 
ftitutionc,fipoftca  condicio  lcgati-defeccrit.  Ha- 
ietenim  illud  intcrdidlum  fpecialcmiatiooem, 
quiapocnalecft  >  8r  poma  hsc  contttmacicmeritd 
pixftaitn:  ab  eo  qui  tabul trftamcnti  non  cxhi- 
bcr,vt  ibiiiem  Vlpianus  diictic  (cribit.  Eiii  aium 
fluoquc  diucrfitat»  ratione  adferc  Bactolut,  qudd 
ibi  inqui!,noneiatiusdeprxfciJti,fed  Ipcrabacur 
adcllc  ,  &  rccedetc  in  cwidiciOiiii  cucnMm.  Hic 
vcro  ctat  lus  lam  competen»  heredi  *c  p.iqfcnti,fed 
qaodincondictonis  euentum  abclTf  vcl  rcccdcrc 
^erabatur :  qnod  cquidem  verc  dicirur  icd  ratio 
Vlpiani  magis  mihi  probatur.llludland  vecnm  eft, 
i|biiltumfeterre,an  is  agat ,  cu i*  ius  agendi  de  pne- 
•finiinoncompcrir.vtinhac  lfge,an vcr6iscui  ios 
-aoendiiam  coinpctit,licct  in  futurum  rccedcrede- 
^beatincnentumcondicionis.vt  m  d.  vcrfkul  ttfi  fub 


I.C  RATIONALIA  / 

'Pfiwecalii  non  peodeftagenti ad obtiiiinilir 

dcmnationem,  qu^»d  cond;cio  polTircxiftcre.po- 
ftcsiocc vcr6  psoideft,  ouod  poilit  dctacctc,  ^Mpi 
obftttc  videnit  <|uod  cootta  Procnlom  9mfS^ 
fcribit  in  l.in  h^f  Tdhidid  4    f.  i.  infr.nd  Ug  fdkid.  ia 
hislcgatisijuxiub  condicionctehda  funt»fiqia»* 
ftttnrde  lege  fiUddia,tton  debere  714611  t»niaiil«P, 
fein  Iegito,quanti  nomcn  vcnirc  poccft,  ledcau- 
tionibus  rocliiis  ccm  rcmpetaruied  bcn^  rrljrnmhil 
Bartolttf  mMramquoqucinteteft,  an  qaiitf^ci> ' 
piat  debitum  ,  quod  nullo  cafu  refticuerc  debeM 
foIuenit,vt  tn  ^ecic  huius  lcgistquo  caiu  nuttl^ljjf» 
ftandz  caodoms  neceffitas  v«l  vttUtas  fab<)ft,  t| 
fcriptum  cft  in  vtrfo  ftq.an  vcr6de«odcbicda^ 
turquod  ci  ipit  qui  foluir,  reftttucndum  fic  aliqno 
cafu ,  piua  cmergcnte  lege  Fa{cidia,vt  in  i.^.  i.quo 
caiu  ptoptcr  inccrcum  rcftiiutionis  cautio  co^ 
ncccitarucfl:!  tfi  Piocuti  icntcntiam,qaaaiPlaB<«  ) 
lasibi  improbatjlulianusptobairc  videtur,iliem^ 
Vlpianusqoiluliafiumtefertinii.(.  1.  i.fibmt^r, 
4<f  SC.Tr<i(//i4H.  rationcillaquam  ihidrm  Vlpiamia 
adterc ,  quod  ca  lcntcntia  plurcs  ^]ua:ftionesdicH 
inat><{ttc  ex  cautionum intcrpoiitione  paflii^i^' 
mcrgunt.Quid  cnim  caurionis  praftdtio  aiiuJqni^^ 
noux  in  fucurumlicis  micciia  eiir  PJacct ctiam iUn' 
diftin6b'oBartoti,quutic$cx  dctiAoagirar,aa<lelU 
€tum  culparantinn  admiirum  llt.vt  inlegc  Aquiltn 
in  qua  ctiam  leuilltma  culpa  rufficitUa^p^^jfipu 
ddkfi  iffMiLAnver6etiam  dolomalo,vciBOMidi»' 
Aioncfuriu.i?   Ncccnim  f  irtum  fit  vnqnam  Cing 
dolo  malo,&  fcmpcrzquumcftdurius  agi  cum  eo 
qui  dolum  quam  qui  culpam  admifit.Quanquaiik 
in  eo  minus  ciutc  loqui  vidctur  B.irtoius ,  quod 
nonanimaducrric  in  lcge  Aquilia,c(im  culpa  pik» 
niamcimnlto  m.igis  dolum  punin  /.  qiumiibty>. 
in  h4C(]uoi]ui  achoHC  cod.f  .4C  nt ii  qutdtHtlaftit.tti.l^eC 
co  mmus  uincn  veium  eile  illo  quoquc  cafii  dif- 
finentiam  efle  incet  aftionem  Ittis  Aquilif  4om^ 
didionem-  funiuam ,  ob  diu^crfittcia  cuionefii  Ai 
lamiqttaminpci  atcuhnuu;  ^.^ 


I  f  Caucrc  autcm  tx  hac  adione  jpetitorci, cum  quo  agitur ,  non  iti 
bcbit.  -  :  • . 

jid$.l,Ctuert, 


'  HmcfiMnczplicauimus  proxime.RAT.DvB» 

Proptcr  Inccrtumfiicuri  cucntus  &  f>cB  icntis  con- 
dicionis  videiut  necciraria  cautio  cum  exiftcte  le- 
gaticondidone&ratum  fit ,  vt  lcgartim  dcbeatur 
fecatario,nccvnqnam  hcrcdis  fuiftc  vidcnun  /.  U- 
MMm  %Q.Dtltg*t.iJi.&fefihttm  ii.^.raqutlfpr.Fd 
wnLervftt  Dtc.  Non  (blet  cautioni  tocn  efte,cdhn 
Jlon  plui  is  rcv  a:ftimacur,quam  qmn ti  nomcn  \  cn- 
di  potcft  l.t»  Itgt  4i.i.i.Mllti.f»ktd.l.t.yJibtres  td  SC. 
t^a  it^mque^m  teftiltteonit  Mticulum  nullii 
fubeft  ,  vc  in  prupofico  ,  in  quoillud  amplius  cft, 
quod  indignuscftlur  cui  caueatut,non  iblii  quid 
imDuiari  ei  pont  curnoniem  rdUcnac,vt-Accnr- 
liusnoftcr  dicc  bat  cx  1.&  tx  diutrfo  55.^  petiiur  fupr. 
Dtrtittnd  [quidcnim  {iqaaiuftade  caula leftitue- 
rc  arapliili  "on  pofljt?]iedctiara  qutacantioaeco. 
mnes  nonnifi  tx  «quitttcprarftantur,  qux  furi&: 
dolofo  fu tfragiri  hunquam p  'tcft  l.f«t-Mf^il^.M 


&  tum  quoqae  cikm  cem  fnttiuam  celi 
non  potcft ,  adbuctamenlnea  reftiraen^i 
£u:ere  intdligirar  Ififtt  fitrt  j.i.vltl  mrtfitrimrt  8. 
f.pU fiifir.  qutanec  eamaufcrre  abiniiiodcbuit  1. 
vlr.iM^.fcstflif.Quod  autcm  Azorationis  ioco  adfe- 
rcbat,non  agi  hoc  ca&ad  tci pRcimiHfed ad  qai-' 
tires  eft  no^j  pofliim  probarcmam  &  ctim  rcs  tan-» 
rixftimatur.quanti  nomen  cius  vcndi  potcit ,  pte* 
ciom  lUud  reicft.&qoidem  iuibimacvernm ,  ci^m 
in  cofta  iinecalitcrncc  mcliiii  xftimari  rcspoflic 
Scd  &  lUa  ctiara  huiu-.    ratioeft,^u6d  Ulo  cciam 
cafu  quocxiftcietcondicioiegaci,  non  ee  ■lagit 
tamcn  hi  tiua  coJidio  legntario  cnmpctcrct  quo-' 
mamcilubrepcaresnonfuic  l.fcd  nu  l^tarm 
/if^.Itaque  fecuiilveftfiir,feque  i  cendfwoncifiir* 
tiiia  in  plcniim  libcrat.cuni  hcrcdi  condiccnti  reiA 
iiuauain  rcftitint  pcndcutc  condidonc,quam  noC 
lo  pettiCtts<4;4lrWlii  dare  vehdHlaUK  inberi  po^ 
fit,non  magisqwam  (i  poll  exiftenrcm  tjuoquclc- 
.f^xx  jmijipioncm  donuo^niei  lcgatz  ad  icgatik* 
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'  %  f  Bouerubrepto&occiro,coiididio&bouis,&corij,&catiltS  domi» 
aocompedt, (cilicecd  &coiium,& c2rocontredau  fuerint:  coniua quoque 
Condicencur.Sed  Ci  dominus  condidioncbouis  pretium  con(ecutus  fueric'»6e 
poftea  aliquid  eor  u  m,de  quibus  fupra  didum  cft>  condicen  omnimodo  czce- 
ptionc  fummoucbitur.Contra  Ci  corium  condixerit  prctium  eius  conlccu»* 
tus,bouem  condicct :  offerente  fure  pretium  bouis  ydecra^opretio  corij,  doU 

inaiiexcepdoneiummouebicur.  ' 

•  < 

viain  lcgatarium  Ug.  i  Titio  fetagfftm.  qksrt.  iKfrX 

Ad  §.i.£tue  fubrefU.  Dt  furt.  qiian  nun()iiain  fa<^um  betcdis  Itt,  /«• 

gMm  tStug^.  Mgdt.  I.  mnliuni  nmm  intef* 

Rat.dvb.  Kon  potcO  vna  Mdcmqiic  rcs  di-  cll  ,  an  pcr  adljoncm  in  rcm  &  pcr  vindicario- 

iJerlbiurc  ccnfetiwi/g.l.Mi»9«urf«  Xj.i/r/.  Dt  vf»-  ncmpeutur,anvcidpet  aaioncmpcrfonalem«6 

«ijp.Atq^ui  bos  conlbcn(came,eorio&  comibtt«,  tcftan^ento.qnx  non  miniis  pto  lcgatis  peivtndi* 

nnqiiam  cx  panibus  fuis  intrgralibus ,  finc  q  i  -  c.Tin  n:  :n  compait  ,  guam  pro  lcgaiis  per  dam- 

bus  ne  quidem  inielledu  percipi  potcH.  Et^o  bo •  nattoncm  l({.t««i fytu^i^.  ft«t.%,  rank  Dttt^ 

«le  rnbfcpto  «c  occifo  ,  etiam  cMro«c  conum  6c  ggt.i.  l*g  fnm.  CwlK  tmmim.  dtl^Mt.  Sfiniliterigt- 

cornua  condici  [  otcruntcx  vctcrc&  piimahouis  uir&  m  propoHta  f  ecie  ,  (^iiamuis  bos  fiutiuus, 

ccntrei^ttonc ,  ncc  alianouaque  contrc^atione  quemponim  .s,quandiuvixu,condiciAui  potuir« 

optts  eft,  vtpro  came,corio  8c  cornibiit  forriac  fc,  feaantrqajmcondiceretur.monuum  efrcvin- 

condidbioni  locus  tiat  Prxicrcim  cum  furtuu  con-  dicari  poiuerit  illce  domiliit  pec  cnm  cui  f  bre- 

diiSbo  &t  vindicationi,ri  non  (irailliina,faltcm  pro-  ptus  fucrat,  Sc  eo  mortuo  quicquid  cx  co  ruj^ertft, 

Xima  ,-qatndoquidem  non  datnr  nifi  domino  (^.  ctiamnum  vindicari  poilst ,  condici  ramcn  poft 

iufifr.t.9lim.Vfttfrua.«}utm.C4tiut.  Moituoautcm  morte.-n  amplius  non  poceft  ,  ncquc  quod  cxeo 

Mwe  quiroeus  fuir,  ncmo  dubitet,qutn  &  caio&  fapereft,  quitdoarinns,  qui  condidlioocm fbftt- 

eorium  Sr  CKtera,  qua:  ex  botteibperfimt,Tindicft-  aim  ezeroec  lic^  ittdoniinasinon  tamcn  condicie . 

10  I  ('ni  I  lanquam  mca,  qnando^uidcm  meom  canqium  dominus,  kd  tanqaani  tscui  cx  cau£| 

cll.^uicquid  cx  re  mca  fupcrcll,eiu(qac  vindican*  fiirti  dcbetttc  Lfiifi  ddmnam  sbai  lig.  ftcultHm  fd* 

diias  hibco  Itg.f^m^^  S  i  fit^.Dfm9M&.m»0,  ugrtfh.  fm  mom  infr.  Dt  ptcnl.nccnm  fuam 

^g.QMmtm  »7  S  trgtntt  tnfr.De  Mur.& trgtnt.  Itg.  pnfequitur  quafi  fuam ,  quod  vindicacionis  pto* 

-  Dec.  Maltum  intcrcft,  an  bouem  mihiiub*  Minm  cft,{eaquan/ibi  debitam  ,idc6queinceii>' 

leptum  potuerim  peterc  tanquam  meora  aAio-  dic  adtterrariiim  nontam  reftttuctc  quam  dare 

ne  in  rem  ,&  direda  vindicaiione  ,  .in  \ct6  a-  bi  opottcrc,vt  toti:siii  hoctraftatu  fcripfimusex 

«5honein  pc.-fbnam  quail  mihi  dcbitum.  Priore  $ .  fic  itjijnt  lnj^ttut.  dt  ttilim.  atqui  nihil  fiir  de» 

cafu  mottuo  bouc  non  co  minus  &  carncm  &  co-  bct ,  niii  cx  cauia futti ,  ncc  iuifus  altcrms tei  fuc- 

waua  6e coraBa,  qac  fiiperfunt ,  vindicare  pofliun,  nun  fccilTc  vidcti  potcft  ,  quam  eius  qiue  ab  eo 

qtiia  mcafunt.cumcx  rc  mcafupcrfint.  £:  vct6  contredlata cft.   Fartum  ciiim  nonlitfinc cbntre- 

cuius  cilent  altctius  J  Elfi  cnim  mor$,modnscft  a-  dlaiionc.  Ergo  ciim boucm  viuum  concrcdlaiicrit, 

mitcendi  dominij  eitttiiQi  ^sMBmorinir, qniaextt-  ^tiatcnus  bos  fiiic,non carnem auccoiium , confc- 

re  dcfiit.fiquidcm  retqoac  non  cft,do«iinum  ha-  qiicnscft,  vt  boucmcmio  nonp«fRr  condiifliontt 

.  bctcnonpotcfl;  non  tamenextipguitdomiuium,  fyruuaiencri  carnis  Sc  conj  nominc  ,  mii  3cco-« 

etcamrecumqusceriam  poftmortcmitafupcrrunc  rlum  &carncm  mortui  iam  bouis  contredaucriti 

'vtalicuiiis  vtilir  tisclTe  ndhuc  pofTint,  cuiufv.odi  vt  Iiiliarus  fubrilucr  hicfcribit.  Katn     cum  duo 

iiinccaro  ,  &coiium  bouis,  is:  quxcunqueex  co  lunr  eiufdem  rcidonuni  in  loliiitim,  non  tamcn 

moctuo  ftipcrAint,  quomodocxtinpiit  vfuinfru-  qni^ttafflcoiiunpartis  corpor<sdomiBUieft,ied 

{^um  leg- penultim.  fupr.qutb.moii.  v^iijrt  n.ainitt.  At  totius  corporispro  indiuifo  dommium  pro  parte 

pofteriokccafu  fidcbitustantummibibosfuitvi-  hibct l.i.$.v!ttm.trfr.Cemm»d.  ncmpc  cuindc  par-» 

aus  t  non  poHom  enm moituum petere,  nec  par^  tibat inccgralibusagitur,non  dequota  iuris  l.fifii 

tcs  ciiis  ii  tfgr.aIcs,qu.Tmortuo  co  fuperfunt.quia  ftiUtw  9.^.1  T)£ folut -Iv rtp^c  iincctttnteddto  17-  i.dud' 

2uod  exuntta  if'cic  iupcrcft,  aliud  quid  'am  cft,  im  tKfr.Comn!td.\bi  diatur  cum  quiiocum  aiiquod 

;*  m  nooam  rpeciem  rranfit ,  qux  non  (imiliiec  coromodaoiChnon  K&i  adumm  commodaci  de 

dtblia  dici  potcft.  lllod  cnim  duntaxat  dcbitum  flngulis  partibus  totvim  illud  integrantibus  :ncc 

^K^tpoccft, quod  in  obligationc  cil ,  in  obligatio-  pugoat  quod  dipi  folet,cx afliduitate  concreclauo- 

ae  anceinbos  dttncaxacrorroalitcr  ftticnon  caro  nitnouiirotiittttm  fieri nonpofle  La^^jnfr.  D$ 

aut  coniim  bouis  /r».  mertuo  betit  49.      Ugit.  2.  furt.  Id  ci  im  pcrtinct  .id  cum  cjf.im  quocac?cm 

vbi  fcripcum  cft,  Mottuo  buuc  qui  lcgams  fue-  fpccies  aflidu^  contrcdaia  fit ,  non  quo  alia  rcs  6C 

tUt  ncque  camem  ,neqiie  corinm  deberi  legata-'  nottafaftajic^t  cx  prima:  quod  htccoiltineii.No« 

rio.  Quo  vciboi/fiwi  Pau'us  fignificat traiflarc  fc  uafiqriidcm  rc$  ficit  nouaai  concrc  itionemSC 

deco  boue  quipetatiutanauam  debitus  ,  &pcr  a£duamin:ectumpit,  ficutt^  diUctiius  pciibi]».* 

tAionem  perlonalem  czteKamento,  quamnts  peir  nun td  facCiet.Ac  pratterea  diflbluifototia^ in ptf' 

vindicationem  lcgrirus  propomtur.  Etficnimtei  tcsfoas  intcgralc<;,non  potcft  r',nn  t 'llcrt- fprc  cnl 

MgjiKmf^t  V indicacioacu  domioium'  mofii  ic^  iplam  tateg^lem>t6t^ue  aoaas  ccies  coaftitiiCfi|[ 
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4aot  antcaiaezaot  j^te*  integ^ks  yindy»  aanc  Cum  ci^o  nihil  ei  abcfie  intclligaoir ,  li  kiMtf 

WRtnds ft  fepuaiK.     ilbncaimlneMiir qvin  carnem  tpfini  Sr  «•rutfm  bonii  mornri  pem , re. 

koscctanirnoruiu!  condid  Mffit,pcrtnde  acfi  ad-  pcllcndus  cft  eiccptionc.non  quic^gm  ici  intfigyrj^ 

Mlbc  i» /)n/'a/>./upr.idque  cft  quod  fnbiicKnr inle-  tent  exceptlofubut deficmitibin  SA6Smmj3L 

^acnti  veriiculo,  folct.  Ncquc  vcrb  pnnir  lulianuj  condemnari^» 

%  SUfi  dtmmm  (mUHam  htmifmim  uajiattm  oem  vllani  recutaxD,ied  adam  dancaxatefie  emvf 

jiHrir.]tAT.OT*. Alindvftbot ,  dtodvcift  ciioaitt  diftioiitfiirtiDa «  ca  autem  aAioneconlecvtai^ 

eori  mbotiis,  vc  proxim^diximos,ac  proindea-  fui(Ic  adorcm  prcciiim  bouis  :  Proinde  nafixbir 

Itud pcedttmbottis,aliad  vet6pfectomcamts»attt  cxccpciononcx  co  quod  ador  ««rcic  concm 

corif.  Vndceftqnodcaro  antcorittm  morraipe-  lem.ledqaAdabeocxegerit.    Alioqiu  egilec 

CorisncgatnrefTcinfhiAUiquia  mortuo  pccotcv-  lar.tutn  neque  doli  mal4,nequerciiudicatetxee* 

iurni^huezcitM;aitm^^/^.4«ii'.aM^/«/.t^  ptiooerepcilimeo  iudicio  poilec.  Q^uic  nec  il- 

tigo  eciarofi  domiout  agens  condidUonefiiRioa  nd  ad  lem  pestioct  quod  ooibi  obiiciunc  ,caif 

{(cdam  bmiia  ooniecaias  fic  ,  &poflci¥cl  car-  dencer  iniqaam  efleczccptioncm  rci  iudiciiMI 

»cmifelcoriamcondicar,noneonugif  cxcej^o-  proficcic  conc»  qnemiu4icatu!ncfl/.(w«iMttr'itf. 

sc  lammouendas  citNam  nrqoe  csccprio  rd  ro>  Mj^J)cnHiffiMU'ii  taiir.  oon  enim  itoc  cafii  cxec* 

dtcatrlocom  habec,qaociesaliarcsin  iudidam  {do'rdiadjcata:  fun  profidt»  ied  doadna^ote 

clcducitur,quam quc piius  c'cdu(^a fiiit  {.  tiim<put-  proprios  noccc , doUqucasce|dn,)nM|K 

ritvrti.iSr^^ji^.De  txftftunjutudu.  iicut  neque  loproficKcHur.  .  -  .  , 

ciim  alia  peribna  eft>quacnunc  agit  M.  tinLCmt»       o  CtHtrj  fi  ctrium  conitxmt.  RAT.ovra.' 

Int.  dlits  «3i9tt.  ftl  itiuuihit  nen  B«er  DFcImpro-  plus  pctit,tcpclU  debeci  pecictone  totius  l.i.S.ittm 

bus  cft ,  &  doio  malo  facir,  qui  bis  idcm  confcqui  ^utniur  tafr.  Deaqtu  ^Mii  &4fL\hi^  coca  aqon 

vclic  i./F4niri0j^5i.ifr/S«.iii/.JD»ffffiRili(.  Acquin  i«  dncendaprohiberi  poceftis ,  qni  aMiocvm  aqmn 

qui  per  bouis  condidHoncm  prccium  cius  ram  quantiratcm  ducit ,  quam  cuius  dacend*  iusha- 

coD&cutus  cft ,  A  carocm  ,  &  conumadhucpecat.  bcac.  Atquin  u  qui  poltquam  corinm  mnAiwi^^^ 

idipfum  pedt  quod  iam.  Nequeenim  dopkx  caro  prcciam  oorii  conlccutaaeft ,  odlnKbolMB  volk 

eft,  aotduplcx  corinm  ,  bouis  viui&monui,  fed  condicerc ,  vtiqucpluspetit.  ErgotcpelHdcbctl 

vna  tc  eadem  caio ,  vnum  &  idcm  cotium  hcet  a*  pctirione  cotius>ncc pcoinde  CQgeo4ai  eft  o|^«i 

fio  atqae  dio  ic^)efli<  ,  nec  fieripoceftttboutt  ptectumbouit  detcaaopcedocoifi|.i)sc.tarittll» 

monni  preciam  dominus  conlccutujfic,quin  &  uiduisidobtinct.  .Cftimutio  autcmde qua  hica» 

camis  6c  corij  prccium  ca  «ftimaiiooe  coonnea>  gicut,cum  in  pccunja  numeraca  coniiftat,  iciiipcr 

tar.Q^entmcftinMcepo|Ethtboae  fiaeddo,fi-  diaidaaeft.  Neqae  tam  plus  pecic  fuc,  quam  doio 

iKmoriuo,ficarnem&  cotium  cxcliidas  ?  Eifi  vc-  facit  qoibisidem  vn!;  can(equi,vc(apra  diximui^ 

idahodcftcoctum  i^um,&caio  ipfa,  aliud  vci6  Idcoqnenon  caofacadit,quomodo  cadebacoUm 

camit&codjf  ^ftima!tiol.fi*I^  ^i.§.i.fiifr.D*vfp^.  isqui  plus  petehat^.fiquiMgtntliifiit.dt  tBitn^Jm 

I  vUlm.CtiJtfidtiiom.lthtrt.  nihil  tamcn  abcnc  dici  i.  C»dK.dtfiut  pttii.  fcd  doli  mali  cxccptioncfii2« 

Cceftdonmotcui  bosfubrepiosfuit>lipicaura  mouctur.quod  BarcolatnoniateUezit.exiftimans 

nitiamficconlbcacarincoedicensmsfchnacio  m  propoilra  Ipecte  dominojn  cau&non  cadcc^ 

io  locum  rciin  hac  quoque  a6tionc,qnacruis  fpe-  nec  in  coium  repclh,quia j>Iospeiiecitabfqoc  d»» 

ciahiMJ!(|{.iivrtjiMiiMiii/ri»riip.  quianecadaljiui  i»aulo,qood£dfiimeft,lK:uc&quo(i  idcm  Bar- 

comparata  hcc  coodidio  eft ,  qu^m  vt  domiRoa  wlos  addic,mm  ceddiile  olim  i  caofaeom  qui  et-. 

jodcmniutcra  afurcaut  furis  hcrede  coniequa-  iam  dolo  roalo  plus  pctcrct  ,  li  oonetiam  ilhA 

Cor.Periode  antcm  indemnis  cft,cut  rei  furriux  z-  coocorrebat.vt  dolo  malo  canrionem  ab  aducria- 

ftimatio  fuitprzftita,atqueis  aiircsipiafiutiua,  rioinpluscxeginecaique  ita dcbere accipi qood 

niiiniivai&fi  poMtpecempnmellc,  vtin  hoc  fgiptttm cft  in  i.f.fi0t  yjgj t^uui  C«i^(|fMiiO 

§.  rtmfiptuum  ,  coiot  corpus  ipfum  pratftari  'am-  fctiptumficia  coS^  / ;  ..'  /•*  «*. 

fliftiiioopoffitllligJHjaft  ^ia4,vbi  laipfiituK.  -.^;-.;.' 

•  •  *  l 
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tui  bouis  ,  (cd  com  «i4|i|t:  diftin^one  ,  ^ 
j^^tAitmktm^  qoemadmodom  qut  pcedinn  bouis  per  condl-^ 

oDimem  iamconfccutus  ^fi  coriiunpoiUacoiH 

Rat.I)  t  B.Non  poteft  cotfdid  niil  illud  ipfum  dicac,doU  mah  excqKiQae  tepcUcndiuefl;  Ii^  it; 

corpot  qood fillweptameft  Ijnrtfkrtiiu  9.fupr.  A  t-  qui  vuas  fubreptas  condixic  ,  Sc  carum  predun» 

qoi  fiibrepris  Tois  non.ideo  muftum  fobrcpiura  percepit,  fi  muftom  icccum  auc  vinacia  vdic  coq« 

vidcri  poceft.nec  vinada;  fiMii-cnim  aliud  vux  ,»>  diceceaeqad  doll|pceptioDe  rcpcIlaco>;It^qoc4 

liod  vcro  8c  muftom  & vinadi.  Ergo  fubreptis  v-  contrario  fi  mpftom  prius  atit  vinacia  coodixeti^ 

uis  necraaftumnecvioada  condicipoflimt.Dic.  deindevuat^^quz  fubrcpi«HKcant,veht  coa# 

^loniprcftis  voit  atqoe  lcalo  Ibmin  fiu^ifi-  diccre.Atqnptita  dcbccaccipt  qnodfcripcom  d| 

ca  extiodis  ,  fopereft  umen  muftumex  iisvois  in  l.ft  qmthctri       fiqttii  lUdffatinfr.  Difurt.  v» 

^U^m, fiipcdbiu ei^iaro  vioacja.  Eigo  &  coodici  quod  dioco  dceft,  ^  l|ocfii»|iiicaiU(^  Wgft  OjM 
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QVodaba1io(cruusfubripuit,cius nominc  libcrfaftus  furti tcncnir. con- 
dici  autcm  ci  non  poteft ,  nifilibcr  contredauciit. 

.    Adl.^uadaliMlui^.  P"tf<^qiiitur,qujcabipfonox«inrtantidclinquea: 

tcm  obligit :  aut  cnim  pocnac  quij  fubiicitur  ftatim 

11 A  T.D VB.  Nexa  caput  /cquitur  U fi  tum  fsir  ^r.  atquc  dcLnquit,  &  eo  ipf)  inftanci ,  aut  nunquanu 

'f^4miiu  infrk  dtfurt.Li.C»d.dtH8xal.  4S  l.  luit  4.  C.  Atqui  feruus  cum  ucit  furtum  fubiicit  (c  poenis  fur- 

tnftmmfttfuofd^.  Atqui  cmdiif^iofarnuanafci-  titiue  pccuniaiiis/iuc cerporaiibuj  :  hacfoladifre» 

tutcx  noxa&dclidlo,  vt  duimusad  l-fifnfuriy.  rcntiaquod  propoenapecuniaria  intcrim  agicuna 

^vliim.&l.f}.fuprAbuttt.e.vl.ft  dmkct-).^.  tjutttes  itrf.  feruo  non  porcft.qui  ncque  ftarc  in  iudiciopoteft, 

dtumptnfit.l.fed fi ddmnum  9. dlui ipetulium  S  fiue m-  ncqucpccuniam  iiabcrc  cx  qua  foluat ,  quuiuodo 

UmirtfrkdtpteuLlfimulteTil.yhsftSie  Rtr.dmtt.  Er-  habet  mpellcTndc  corporalem  f  irtipcenam  luat. 

go  quandiu  feruus  viuicqui  furtum  fccit,  quamuis  Condi^one  autem  furtiua ,  qux  non  uocnalis  vlU 

poftea  liberfat^usllc,  pcrindc  tamen  tcncri  debet  expartc,fcdomninorciper(ccutoriaeu,  nullomo- 

condi^one  funuia,arquc  adioneflirtiex  veteri  dotcnctui>necqu6dvcicfurcft,faceretamcnpo- 

contreillanonc,exquaetiamfutti  adhuc  tcnctur,  icft ,  vt  condi(flione  furciua  conucniripoflic,  Ctd 

nequeneceireeft,vtnoua  fcquaturcontrc^attOiVC  condiccndum  eftdomino  id  qued  adcum  petue- 

quad  cx  nouo  furto  condiclione  obhgetur.  nic ,  in  reliduum  ver6  noxali  adione  agendum  l.fi 

DEC.Separandarfunthacparteadionesexdcli-  ferum  4.  fupr.btt  tit.  \hi  totim  tcm  hanc  explicaui- 

Ho  quatdaniur  ad  vindiiflam  cximinis,ab  iis ,  qu«  musmoua  iglcurcontredationc  fciui  opus  clt  pod 

dantuc  adrci  perfccutionem.ln  usquxfuncprioris  manuiuillionem,  vtprofurto  quud  in  lcruitutcfe- 

gencris  proccdit  quod  dicimus,  nuxamcaput  ie-  ccratcunucniaturRutiuaiondidione.atnonefani 

qui,ne  alioqui  dehdla  imp.inita  rcmincant ,  non  vtfurti  adionc.  Cur  vcro  iuijnitur   clfis  d;  co 

etiam  in  poftcnoribut  1  quiafunc  ciuilcs  adhones,  quod  feiuus  fubripuit  .ib  aho  quam  a  dumino? 

cx  quibus  nunquam  feruus  tencri  po:cft  .  ex  eo  Ncmpequia  fiirti  nMivine,qaoa  (ermis  domino 

quod  gcflTit  in  feruitute ,  ncquc  durante  feruitute,  fuo  fcccnc ,  nulla  obHgano  iiucr  dominum  fcr- 

nequcpoftmanumifnoncm  <<././icfrc^(«r.(/t.C.4«  uum  conciahi  ^<oceft.  ncc  mjgis  cnu.tQars  qnam 

ftruuipTofuofiilfefimMumiften.Leumitilumtj.fuprk  ciuilis,vr  cxca  paft  manumiftioneinconueniri  fcr.* 

d*  itgot.gtfi.  Prioris  gcncris  cft  aftio  furti,  pofterio-  uus  poflit  ^  doinino  :  q>u  cUiU  con;.enirc  domi  po- 

risvcro  condidliofurtiua.Mcrit6  igitiir Cclfus  hic  tcft&d  bec.vtloquunmr  Imprra(orc$ini.r/r.C.«a 

d>fti'"<giiic>*npro  funoquodferuusm  fcruitutcfr-  yir««f>r»y«o/4fl.Datiocnimliocnacif  omncm  prx- 

dt ,  al)j  quim  domino  CMnucniaiur  a^ionc  fuiri  cedentis  deli^  memoriam  qu  jd  ad  dominum  de- 

poftmanumifTioncman  codidioncfaruua.  vt  fiirri  let,nccminu$  fi  ad  ciiminis  vindi«aam,  quam  fiad 

quidem  conueniri  poflir,qux  pcrnalis  eft ,  nc  furtti  rci  petlcciuionem agete  dominus  vclu  Ex  his  inccl- 

hiie  pcrnaremancat  L  itMVuhierdtui  51.  tdfin  fupr.dd  ligimusquamra.ilc  .Accuriius.Si,  Accurfium  fccuci 

l/g.  AquU.LStuhum  dut  rampbitum  95.  in  priiK.  dt ftlut.  nonnulli  hac  lcge  abucancur ,  vt  probcnt ,  condi- 

atnonciiam  condidUone  furriiia  quxomninoci-  ihoncmfurriuamnon  nafcicxdcti(£lo,qualjadlio- 

uili*  nccvllomodof  a:n  iIi5eft,fcd  rem  ipfamfur-  nes  omncs  cxdchcload  criminis  vindidam  dari 

tiuamtantum  ^ztict^utnn  d.l pprtfurt  -j.S.t.  fupr.  Ifi  neccflcfit,  nulUm  vcioad  mctam  rci  pctfecurio- 

ffgnore  ^^.S  dmfttrttinfr.dtfurt.  Reiautem  pcrfccu-  ncm  quod  ccrrcfairumcft  Infcrre  potiuscxhaclc* 

tionulla  potuitab  miti'<  nafci  contra fcruum.cum  ge  dcbuetunt, condi«aaonem  furiiuam  nuliomo- 

quonuliaciuili$adliocflrpotuit/.fi(»i  ftrut  iz.y .  di  do  f  ttnalcm  eflc,  muUoquc  min  is  ctiminalcm, 

Hgu.inr.  fed  tantumcnmicalis  &  pa;nali$  ex  dclidlo  nam  fi  pccnalis  &  aiminali sctrct,  non  minus  m  ea 

Ljtrtu  i^.dttitl>g.& dSitn.  Noxa  ver6  ca  demum  ca-  quini  in  futti  adionc  noxa  caput  fi:queiccur. 

itf.PoMPoN  ivslibro  jS.ad  Quinium  Miicium. 

QVi  furium  comittitjVcl  rc  commod.-ita ,  vcl  dcpofita  vtendo:ccndidione 
quoque  cx  furtiua  caufa  obftringitur.  qux  diffcrt  ab  adiionc  commodati* 
in  hoc,qiJodctiam  fifincdolo  ma!o,6c  culpaeius  intcricrit  res,condi<5lionc  ta- 
mcn  tenetur:cum  in  commodati  atfbionc  non  facile  vltra  culpam,&in  depo(i« 
ti  vhra  dolum  malumtcncaturis,cum  quo  dcpofitiagetur. 

jiei  l-^ti  furtMm\6.          '  S.d*  fei]iuf.Ctmmed.  Uictt  J7.f.i.inf.dtpefit.l^oT\  etgo 

^  •  potefthoccafucodidliofurcma  locum  habere.fcd 

f   Rat.dvb.Ts  demam  condidiionc  flirriua  tenc-  co  tantum  cafu  quodcpolicarius  vel  comodatariu* 

tur,qui  rem  alienani  furco  fubripuic,  flcuri  ncc  alius  in  re  rcfticucada  dolii  tidmiccat,  nec  veHtea  rcddera 

ca  condidlione  agere  poccft,  quam  cui  rejfubrcpta  Lp quii  mfiiidtm  Vyin pr  &  S.t.ttf(<.fir.DEc  Etiam  dc- 

t&Lprtx  Lfed  nec  Itgdtdrim  u.fnp.bttttt.  Atquicomo-  poflcarius  &  commodaurius  furtumfaciontt  ctim 

datarius,veldepoilcariusquiredepofica,velc6mo-  rc  deponta  velcommodata  vtuncuralicer,  qu^na 

dau  vntur  ahcer,quam  vti  debuit.non  ii^e6  tamcn  dominus  dcponendo  vel  commodando  noluetit*' 

rem  dcpofitam ,  velcommodati  dominofubripit.  Furtumenhnfit,nonfoluracuraquisintetcipicil 

Rcunet  cnim  dominus  ron  mod6  proprieutc,fed  caufa  rem  alienam  amouet ,  fcd  ctiam  gencraliteCt 

etiampofteflionem  tei  depofiix  vel  commodacx  ciim  quis  alienam  rcm  inuico  domino  conneftac 

■cidepoiitarium  tx.  commodacadumtni  (mm*dsti  yfurtum  mtm  6t  ^fiit^dtthlii.quMtx  dtUS.  ttdfi.L^i^ 


jMMMM  4oAJ^ittti  jUjf^mtiiijiftii^l^d^bi  fieri  neqiiit,^^nde  caTu  quoquc  forruito  tenea* 

yilfl.ldcoqucfiunimdiffinittirintcnicrfionon  tan-  nir  dcpofi  arius  vcl  cti.im c6. noJ.irariu>,qtii  pwc- 

tuinponcnionis,rc(lcuamYiusceiahcnz/.  i.  §  vlt.  tacihu  cri.quatuuis  iUc  qui  niliilniU  conkmo^^ 

tti.S.ulnfiit  dtohltg.qut  tx i«MlM^.A tqui  quirqtiis  tatius      dc  culpa  tantum,  Ced  qna\lbitwMSmi 

furcft,lioc  ip^n  fiirtuucodifViotte  adftringitur  do-  Dcpofitsrins  vcroduntaxstdedolotf./  Ji  rt  ctrto  f. 

iDino,lt  niodo  agi  cum eo  pofllt  /.4-  &  f-fifr.  Er go  nu>:c  vtdtndum  Ccmmd.§.  tttm  m cui  Infitt.  quA.  I^  n 

isetiamqut  faxtam  ^^mtiimDlbAoAitx^st^  «e-  contr.  eblig.  DEc.Nonomnisculpavelti^AMhl 

porua\:cndoa!itcr>(Juamdcl5«itc6ndl(flioncfut-  modatarij  attt  depcfitarij  ,  qnx  c.-ifum  ptxccifi^ 

ciua^pcriudc  obilciD£|^pote(l,ac  firem  iulamdcpo-  obligat  commoditanum  vel  dcpofiuriiraii|j|^'f;|k 

fitamTelcofln^!ibofticAinfbbriiiiuiflce.  Neccoiiii-  fn  fortBtto.M  «i-<ten>dm  qif»*<i  itafltitf IIHiMt& 


hustimcn  tcnctiir  n<flionc  Dcrcfi  i  vel  Commo- 
3aci.  Nemo  cnim  adiiciendo  aelidum  libcraciei 
contraAu  l.fiftTnum  ^t.f .dllll ^MSiiMv wfr.  OeWf- 
Ur.titig.l  i  Dt  (iriuat.  dtHn.  Sci  i-inien  altcra  aftio 
altcra  perimic  aat  :tfo  ture,  aut  quod  cft  turius,  cz- 
cepuoDe,laiiicetcw«ft^rcxahefainderoair«em 
Wecutuieft  i  «iii  jbii^  h-  ^•'^* 

iaiv.fi  cafu  KilCliito  rcs  depofira  vel  commodat.i 


dinatacft.vt  P  trbfusnonmal^  Inqnirur  cxtvU. 
\.pifr.J>tl^.^!UttuSt.  Atqui  cnlpa  & momgrtbm 
depofinffus       ^ommoQsitsrnn  LUiru^HKnWft 

furtiua  non  rcftiruenda,non  cilordinara  ad  cifiitti 
qiio  ca  rcspofleapcteat ,  cum  xqu^  fahta  piaiieit 
poilit  pcncsfafimi^il^aepenes  ddminimt' 
non  porrd  c.i  rcsaugctc  obligationcm  oofl&JSwi 
u.vei  dcpoliti,vtob  id  nugis  &  duhos  oEi&mga. 
tur  depDfitanns  viel^commndatariastilQione  De- 
pofiriat/tCommodaci.  Prointlcillainter  lififclncs 


pcrierit ,  ac  citta omncm  umnino culpaui  vel  de-  iftasqiizex coiltaraftttproiici(cuniur,& co&ttt6Efo- 

pofitarii  vcl  commodatari j ,  poteft  camen  interdii  frem  nitthiam  qof  ex aelifto narcintr,m.^ricbtrdtf. 

teneri  acpoCtarius  vel  commo  'atarius  etiam  Dc-  fcrcntia;qu6d  tepcrcmpta  citra  culpam  vllam  c6« 

fiofiti  adtione, vcl  Commodati ,  nimirum  cum  do-  modatarij , aut  citra  dolum  depolitarij ,  n n I)a  Dt- 

us  vcl  cu!p^  priccflit  cafum       n  urtoyf.fid  pofirfvclCommodari  aftio  fuucrcrit ,  fed  coitdi: 

iaterdtiminfr.CoMnicd  l  i.^.fiTtmd<pefit£m't{jii^'Df  ciw  t.tmcn  firtitia  fiipcrcttt.  per  qoanr^tnMMWyj| 

j)«/if.  Atqui  rur&cuIpam,&,quod  magiseft,mo-  dcpofitario  vcl  conmodat.nrio  plcniffimam  it^- 

xamin  ic  luiuua contralicic  intclligitur  ,  qua':rffn  dcmBitatcm  conlcquatur ,  at  nonranquam  adei 

cam non  tcnituit ,  quum  ticc  ab  initio  aulct rc  i'.e-  poiitario  vel  ll  comfflodatario  ,  ffd  nnquam  il 

iHU%lMnfiirtmit,f.fUJufrJ,fttM^.bKtU.Eifo  loce.   .  •*  .■  ..  .li^t^^ii^l^ 

17.  PAi>iMiANVslib(Oto.Quarftionam.  "»[•  ■ 

PArui  tefert  acl  toUendam  condidionethtofreratur  (eruus  lurdtiuSy|M?blif^ 
)iudnonicn,aliumqueilatuniobligadoiiis  tr.insfcratur.necmemoaei^r^ 
ieos  homo  fuerityii^ciie^^cuin  mora»qux  euenicbat  exfurto^vdutl  4)ua)iijlfi^  dt- 
fegadonefiiiiatur.  .  .  iit 

fcratur.pEc.Nouatto  quxlibet,acprxfcrtim  dele* 
gatiopriorem  obligitioncm  perinde  tolIir,a'<);  (b>< 
Imiol.ftlutiatitiyDt  fttnt.  In  coq-,  maiorem  \'imtt 
potcftatera  habct  quinioblario  ,  quc  nontui»a|| 
purgandammoram  prodeft,  &  ad  conlliciMiiliHI 
creditorem  inmorn.Ncccnnifirn  potef^,vr«^iot 
tollatut  obligaiio  liuu  cx  contradtu,(iucexddliaip 
naJbttftC  ,-quinfi^ora  quoquc  delea(ur,<|tai«ni 
obligationc  contr.T:>i{;!ciat:rnl]icuaurcm  adtol- 
lcndam  condiclioncfutuuam,vt  moiaiUatdllata^ 
quamtn  iciliraendafe^iiiiuacontiaiietc  fur  intel- 
l:g  t  -.rjnon  qaa/ic.\indc  fiHriu.i  rcslnbcridcbcat 
piorcftitura.h  noncliamil.ud  concun»Ct  vtpoft 
oblationemn:speneiic(eftenimillQfii«MK  morc 
cffcdibus  vtrci  pcriculumtransiwatui  moratoft 
Lfi  ex  itgiti  ii.&ftj.Dt  m*,«M^^plbd  ^nfa  per  ob  • 
ladonem  (bIamdummod6  veifti»,1non  ficlain  pet- 
indc  pu:g:turodium  h)ri$,arqac ipfam  rci relbcu- 
tic>ncm:;iuc)  (o!o  ttuis  odionidu:ia  ccndidio  cft 
f.fHUa^keltfft  deaibon.  tx  hoc.npparct.facilmstolU 
pcrfonalemob'ig3tioncm,qii.x'  parit  condiilfeM?, 
qtt^m cctergoMaponcs  iollantur,qnit^Vuq;  ec- 
tlAi  |>0ll<41llwMR-mii)pcrfunt:  Eft  eW!m  oblaiio» 
modus  conftftirefTdiaduetiarimhiiiiTiora  aut  pai'- 
|;andi  raon^^  it  qua  cx  parte  ofFercntis  pr*- 
oiinmt  f «Sb  etrahi  tolfehdie  bbligatioins  ,  aiit 
adhonis.  Itaquc  cft  itiim  hoc  ftngulare ;  % 
&  irtlir  plcraquc  ,  iii  cbndidit^nc  fittWoa 
-dt^Mff  diuccfitxtif ^Ott  ilia  taatuiu  cft  ,  oMft 


l  Parui  rcfert  17. 

Rat.Dvb.  Furqnamdiuremfartioamnonre- 
ftituiC;  moram  iriira  reftituenda  faccrc  intelligitur 
t.in ttfurtitit  ^.^.i.fifr.l vlt  iiifrJHt  lir.  Atqui  nooa- 
tio  quamuis  priorcm  obligaiionem  toltat,rei  tamc 
xefticurionem  noncontinct, idcoquencc  dcbito- 
lem  inii^cnum  bbcmr,  fed  ita  vc  transfnndac  prz- 
cedentcm  obligationem  in  (cquentem  /.  i .  iHfi.  Dt 
tUikt,  Qupd  in  folutionc  diuetfum  el^,  qux*  omne 
•anuno  perimit  obligationcm  ,ne  inintisnatnra- 
lemquimduilcm  ^.i.lifiiiut.  Qinb.tmd  tclUt.ohUgit. 
£c(iaatemobbno  lula  quantuinlibctrcali5(dc  hac 
«fliaifabitnieltfgeitdiftiKjwetianitilii  qootiei  de 
oblationc  !oquuntur)non  candcm  vim  habct,quia 
ucc  loiutionis  loco  cft,ni(ifccuudnnum  obligna- 
DoneLirc<pf«m  \9.tLd»vf»r.Uififfu^m9.CJefikt» 
adhoccamcn  piodeft  qu6d&  pfiorcm  mor.'i  pur- 
>gat,&  crcditorcmlinc  caula  recufantcm  in  mora 
'confKtnftl//&MMi  fttpntitr  Dtveri.tli^.tqitid^ 
(emyi.iufrtTtc.&'f.i.Delelut.](icnq;  mirum  noncft 
Ci^didionem furtiuam  tolli  pcc  oblationein , nec 
!fi|^ic6(t;qi^^^(t  >  vt  perinde  toHitlebeii-per  ito- 
^&bS^^UZ  riec  rciircftiiutionem  continet,  vt  di- 
'^simiHjpKC  dioibinDm  tn  tcdpicndc  tci  moca  coti- 
i(6tdfq^tn$M>^  tef^ad-ri)lliHtd$  eondiaio- 
nemififritut^in  ofFcr-nirrcsfiirTiua  ,  an  in  aliod 
I,  ftatum.  oblteauonis,  qnodj>er  no- 
^,^.       -.  ^...,JMtgationc,uan£- 
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tnodh  aftulim  .'S,(]u6d  po(lob!a(ionc  nuKum  fiiris 
odiurnrupcffit  ,  qnofolo  iniutcbanir  condidio, 
firdccTam  quia  non  vrqiieadco  fiir  pcr  ciuthiodi 
oblationcm  libcratur  .  vr  Mon  adhiicpcr  vindi- 
cationcmtrnqu.im  polTcdorconucniripofllt,  cutn 
fc  iplc  poflcflor  rcn  aneat  ,  fic  aduciraiius  do- 
/ttimis:  qurduo  mcdia  Tunr,  & ,  vt  pragnmicilo- 
quuiirnr,CTtrrcma  vindicahonis.  Noncnim  obla- 
tlo  (oh  mutarc  dominium  po  eft  ,  ncc  modus 
«ftamittc  di  aiit  acqnircndi  dominij.  Ergo  nc- 
que  lollciidx  vindicationis.  Nec  eft  conrrarium 
quod  pcr  eiufmodi  obbrioncm  furti  adlio  non  tol- 
liciir.ficutnequc  pcrpocnitemiam  l.quin  mtntto^. 
infrjtfurt.  Idcnim  fir  quii  furti  acliopociiam  dch- 
ilipcncquitur  dcl.diautem  vcrirasnc  quidcmper 
rcifurciua:rcAicutionem  ipfam  delctuc.  Ac  condi- 
£tio  fiutiua  Jicct  a:qnc  ex  fiirto  nafcatur ,  attamcn 
lion  nifi  firuodio  comparata  cft ,  quod  poft  obla- 
tara  lic^t  linc  caufa  rccu^cam  rci  furtiuac  rclliiu- 
tioncm  imllum,vtdixirous,rupcrcll. 


quc  ita  Papinianum  Accurlius  noftcr  cum  Marccl- 
lo  conciliat,  vt  Marcellus  cum  cafiim  trat^ct  quo 
ftipulatio  rimplicitct  intcrpo/ita  fit,Papinianus  vc- 
i6  illum  quo  nouandi  animo.  Quam  conciliatio- 
nisincim  ixrationemSc  nosfecuti  himus  ad/.i«w 
furtmt.  Ncquc  vero  mclior  .ilia  ctiamnum  ocauriu 
Scdnunc  mcmoiict,  qnod  poftrcmailli  huiuslc- 
gis  vcrba  tum  mard  /jwttutnitbat  tx  fKrto  viluti^uaddm 
dtUgttiont ^/I^/ur «n  n  n  u un c  n o  n  o  i  fcui  c,  n  u I lam  h  I c 
delcgationcm  veram  prxccfti/Ic  ,  nili  ijuar  cx  pro- 
mirtbris  mutationc  induci  tacitc  fulct  ,  ciini  a- 
liudaftum  noncrt/.p/f.C.A  wjirff.  Quicafiisille  i- 
p(c  cft  qucm  Marcdlus  (upradiifto  loco  traiflat.  Et 
yc\i)  non  c/Te  nccclT.itiam  no  arioncm  ad  piirgan- 
c^ain  mnramfuris  iii  ca;iiquf  rcm  fufficcrc /impli- 
ccmftipuljtioncm.  8pp.»rct  cuidrntcr  cx  coquod 
Vlpianiis  h.inc  ipram  qii.Trtio  cm  cxcodcm  Mar-» 
ccllo  txzdcit\%\nt.  fan itUmui  19    vlt.  itvab  tiitg, 
ait>(i  a  furc  hominem  C\m  (lipulatu",  non  valcre  lli- 
puIacioncm,fcd  itadcmum  li  ftipulacus  (im,  Quei 


a    Ktcmt  motitt  pr/tfnsbetfto  fjtrit  n/cnt.  Rat.  pirf»/</,f«/.if«-fflfor;rr.  Ncmocnimrcmfuamftipu- 

oVB.Oblatio  (icii  nonpoccft  nilirci  prarfcnti^,  (i-  liti  poccft.nc  quidcm  afurc,  ni(i(*ub  condiciunc/. 

cuu  reqiic  craditio  ,  cum  nihil  .iliu  I  lit  iraditio  «ms r«»/f<4W  S2.<8(i.rif.qui> pcrtincntvctba  illa/ii 

quam  datiopoflcftionis  /.  ^.inpritictf.  tnfr.dttSwn.  (apdhiont  a,  iid  Marccllum  in  dift.  ^.idcm  rtfponfHm 

fMHpf.Poflcirioautcm  (inc  aliquo  a<flu  corpurcoad  t^.  \  foccnimcifu  idcm  accidit  quodin  aliis  ple— 

ptchcndi  non  potc;'.  I.i.inprir.itp  c-S  ftnuh.trfr  dt  ri(  |uc,  vtcxprcira noccant,  quxnon  cxpre/ranon 

ifjttfr.fwf  nc:cagcn$vllurapotcrt.igercindiftan$,vc  noccrcucquomodo  habrtiuris  rcgnla.  S^od fift- 

diunt.  pnilofOf).'ii.  VnJccftquod  qtiotics  iraditi  j  y?f4,inqiiic  Vlpianus  finc  niori  dtccfiift  prtptfidtur  ftr^ 

fidla  inciTiicniflc  inrclligitur  ad  tran-  fetcndum  do-  uw^non  ttntri  furtni  condiStont  MtncUus  ttt  quafi  pur- 

rtiinium,  rcm  piircntcm  e(le  oporict ,  ne  aIio<{ui  gata  fcilicct  mora  pcr  itipulauoncm  ,  nonaureoB 

poicniici  lit  fiadirio  fiifli  qudm  vcra/.ffBsrri  46.  qualifj£kanouationc  ,  fcquirur cnim apud  Vlpia- 

Cr  fcq.fitpr.de rtfvv.dtc.Atcim  nouatio  hicpcrquam  numcx  codcm  Marccilo            tf.nmviuit ,cmdid 

dicimus  toilictinditfHonem  furtiu.im  xquiparanir  potait ,  quod  vriquc  falftmi  cftct ,  (i  condicfbio  pet 


oblationi,eundcmque  effcftum  habcre  dicitur,  cr- 
gn  prxfciuciTi  rem  clfc  oporccc.vt  pcr  nouationcm 
qtioquc  condidlio  tollatur.  Atquc  ita  .MarccIIuf 
fcn(iifc  V  deturini/'^  /.  qutdtitm^  idtvs  rtfboifumtyl 
if yi/af. \bi  aitfi  qi  is  ciim  (jbrcpius  libi  lcriiuscf- 
fct  (ub  condicinnc  ftipdatus  fuciit  quicquid firtm 
ditiifjierioportcty  furcm  quidcm  codidlionc  liberari 
/iobla(ijft  ruu:naccipcic  liominus  ncluit  (cd  (ita 


nouaiioncmfadla  fviinirc(ubl.ita,vt  in  l.vlt.  mfin.inf, 
IUt.rtmb4htr.At  (i  dccc(liircproponatur(eruu$  (ur- 
ciuus.in  ca  condicionc  cft  ,  vr  euancfc.it  condidto 
proptcr  ftipulationcni.vtibidcm  Vlpianus  fijbiicir, 
ncctameu  additan  priftntcm  fiiiftc  fcruum  ne- 
ccllc:  fit  ff  mpoic  intcrpoliti  ftipulatioiiis :  fcd  cum 
Marcclli  ("cntcntia  Sc  authoritatc  nitatur,  vix  cft,vc 
ah.ira  inrcrpretationcm  rccipcrc  poftit  ,  quamcr 


rhcn  cum  in  prouinci.r  fon  i  fcruiis  cfTct,  ftipulario  Marccllo  ipfo  qiii  prxfcntiam  nccc(Iariam  cflcpu- 

InrcrccfTtit,  .'vpriufquim  facnltatrm  cius  rcfti-  rat.vt  ftipulatio  finiplicitcr  ncc  nouandi  animoin- 

tucndi  ranafcerctut  fiir  vel  promi^for  dcccrtcrit  tcrpolita  vim  oblationis  h.ibctcpo(Tic,cum  nccof- 

fctuus^aliuddiccndumcni:,  cum  non  poftit  \idcii  fcm  vcr«}fcrua$  poilit  nifi  qui  prxfcnscft:3tPapi-  .'l 

fur  cum  proprcr  ableiif  am  obtuiifte.  nianus  vultltipulatifincm  hanc  fimiliorcm  elT^  dc*' 

Dec.  Alia  r.itio  cft  purg^ndxrooi.T per oblatio-  Icgationi,  quam  oblarioni ,  ncmpc  ciim  dommu* 

ncm,  .ilia  vci  n  pcrnonanoncm.  Purgatur  mora  pcr  non  a  fuic  ipfo  fcd  ab  alio  ftipulatus  cft ,  dari  quoi 

bbl.uioncin  ita  dcmum  fi  prilrniia  ici  intcrucniat,  ftirtm  djrtfictrtoporttt.  .Alioqui.quid  oblccro  h^be- 

quM  ncc  ofTcrrivcicpotcft  ,  mfi  id  qtiod  prifcns  ret  fimilc  tiut  communc  promilBo  ab  ipfoftircfaT 

fct1,qua  pi  xlcntia  inrerccdcnte  ,  ncg.iri  non  poccft,  fta  cum  dclf gacionc ,  qux  non  nifi  per  murario^ 

quin  pro  traditahabcri  dcbeat  ea  rcs,quxnetradi-  ncm  pcrfonxpotcftcontingrre?Ergo  qncmadmo- 

taficpct  (i.Inni  crcJicorcm  ftctcrir.  Exrcgula/.  i»  dumdc!cganoprxfcnti.»mrciqn^ptomittiturnoi» 

imntlustdtifis]^.  &  I.iniure(iuilti6i.dcrfgtil.  wr.  At  rcquirit,fcd  tantum  pcilonarum  contrahcnrium,i- 

J>er  noiTationcm  idco  purgarur  mora  ,  quta  prior  ta  necin  hacftipularioncljrui  fQbrcptipr^fcnrian» 

ob^ig.itio  tolli:ur,  cx  qua  fucrat  contrada  niora:  rcquiri  Papinianus  crcdidit  ad  purgationcm  mo- 

Fublata  n.imquc  oblig.itionc  ,  nulla  prxccdentis  rx  ideo f  jrtalfc,  qu6d  fatisoficrtis  quiftipulanti 

toorx  raiio  habcri  poicft  ,  pcrindc  autcm  tollitur  d.uurumfc  promitrit,ctiam  citra  nouarioncm  ,5e 

bblif^atio  pcrn  !oationcinab(l ntceare,quxin  fti-  dclcgationcm  ,  licctrcs  prxfcns  nonfit,  quianc* 

bulafiorcm  dcducinir.atqucfi  prifcns  illa  fiiiffct:  ftatim  f  .lucrciut  tradcrceam  vuit ,  fcdciimcxfb- 

ftipulatior.cmcnimintcrprxlcntcsquidcm  arnon  pulationcigctur.  Jiibiqac  dcbct  impuiarc  domi« 

etiam  dc  rcprxrcnti  ficri  nccefTc  cft  l.ijtvtrb.ohltg.  nu$,qiii  prooblationc  &  reftiturionc  rcipromifTo» 

Bcni igicutPapinianusaitnihilfcffirc.an  prxfcns  rcmnoujrnhabrre  maluu,futriuamquc  codidio- 

fteritfcmusfuitiuus,an  ab(cns,cijm  in  ftipulacionc  ncin  libi  cx  cauia  fiirti  parcim  ad  initium  altcriu» 

nouandianimointcrpofitamtranvfercbatur  :  cum  &' nouxpctirionis  rcdigcrc,vt  in /«/»»«■  4i./«;^4<<l 

Vtroquc  cafu  pcrindc  mora  furis  porgctur ,  &  qui-  minor.  Quod  fi  a  fuic  ip(b  dominus  rcm  furriuam 

dcm,li  nouano  cxprcftim fada  fir,  liue  pcr  dclcga-  (impliciter  ftipulatus  (it ,  nccanimo  nouandi  6ci- 

tioncm,iiucalioqunuisroodo,cxpcdiiumcft.  At-  liu»  admitci  lcnrcmi* Marccili  potcft,  vtad-puft» 
Toni.111.  TT  ^ 
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gandam  moram  ncccfTc  fit,  prx&ntcni  eflc  fctuum  i6 ,  cum  alius  :  in  hac  umen  poflctiore  fpede  Mu» 

eemporc  ftpulationis ,  aut  filtcm  in  co  loco  vbi  re.  celliun  a  Papinianodiflentire,  quatcnus  m  ea  qac 

ftitucndiciusfacultaccm  n.incifcifur  potucrit,an-  que  prxfcntiam  fctui fiirriui  cxigit ,  non  etiami* 

lcquam  feruus  morcrctur  dtH.    idm  rtf^fnm  <ff,  priorc  in  qua  nec  Papinianus  aliud  cxiftimauiclia- 

quoniamhoc  cafunequc  oblatio vllatada vidcti  queqaodhicdicituri»4ii«i«f»«y»ficintcl]igoadi 

potcft.quam  tamcn  Marcclluscxipit.ncque  dclc-  fcriptum  cfTct.iw^/jnrw  itbittrm  &  in  dlttrimdtiimii 


gatio.autqiufi  dclcgatio,qucex  fcntcntiaPapinia-  ftTfanam.  Et  quod  (c({\i\tMidMmqutjl4tum^lig, 

Bt  ncccirariaeft,quotics  oblario  vera  vcl  Bfta  dcfi-  iii.oftcndit  Papinianumnihilaliud  cxcgiOc  •00«. 

c«,ncctamcnintcrueni[revidciipotcft,cumca—  gandam  furis  moram  toUcndamque  condittio- 

dcm  perfona  eft  promiiroris  qu?  mit  primi  dcbito-  ncm,nifi  vt  mutaretur  ftatus  obligarioDis»DOQ icem 

tis.  Concludamus  igiiur  procedcrc  MarccUi  fcn-  vtnouaretur& iniotumpcrimcrctar. 
tentiam,c\lm  fur  illc  cft  qui  promifit,  Papiniani  tc-  .   ^  r 

18.  Sc^voLA  libro^.Quxftiomira.  ■■ 

QVoniam furtum  fit ,  cum  quis  indebitos  nummos  fciens  acccpcrit,  video- 
ifcdumeft,  fiprocuratorfuosnummosfoluat  ,an  ipfifunumfiat.&Pom- 
ponius  cpidularum  libro  o^tauo  ipfum  condiccrcait  cx  caufa  furtiua.fedficme 
condiccrc,fi  ratum  habcam,quod  indebitumdatum  fit.  fcd  altcra  condidlione 
aitcratollitur. 

quiaccipitfolutionem  ,isver6doIus  nihil  tii(ifa> 

Adi  <9tio»iMm  iS.  ' '  tum  eft.vc  &i  tn  d.lfi vtndtdar»  $  fdlfnmuem.  QuckI 

non  fimiiircr  dici  potcftdc  co  qui  proprio  fiio  er- 

Rat.dvb  Eriamcumquispcrerroremindcbi-  rorc,nimia:]Ucfu.-tficilitate  drceptus  foluit  falfo 

ros  nummos folu  i  fcicnri  falfo  crcditoti ,  tran^fcrt  crcditori ,  eJam  fcicnti :  crgo  fuperioribuscafibus 

Bihilominusnummorum  donimium,  idroque  ha-  fatendum  cft  cum ,  qui  fcicns  indcbitos  nummos 

bctcondi£bionem  indcbiti  qu.im  alioqui  nunlu-  dolomalonontamaccipit  quam  cxtorquec  inon 

berct,fi  dominiumtranftatumnon  elict.Neccnim  dcbitore  furtucorum  nummorumfaccic:etfienim 

datur  illa  domino ,  vt ncc alia  vlla  condidio  , fola  foluri funt a dom:no,& qoidem  animo  traasfercn' 

funiaaezcepta/.p/r./N;p.p/i»/h(A.9<((m.r<iiMr.nifi  fot-  didominij,foluri  tamen  funt  fubcaTclutt  coodi- 

quis  putctcondtdioncm  indcbitinon  darinifi  cione  tacita ,  fi  crcditor  illefit  qui  accipit  folodo-, 

«ductfus  cum  qui  indcbicos  nummos  ignoranter  ncm,vt  Accurfius  hic  now  atg.l.fimtin  FMMit 34« 

ftc:cpit,quod  nihil  aliud  cft  quam  deftraerc  totum  tnfdt  dtqkir.ptfiJ.velimMtt  10.  S^k.  m»d.ftgn.  vtl  bjfm 

illum  m.<i;r«ff(/r^.riiJrfr.vtBar(.Ioquitur.  Acqui  ne-  p«th  filuitl.fuureiSjUttgdt.^ySoluanmtcnimidahi- 

mo  rci  fux  furtum  facit ,  vt  conftat  ex  furti  difHni-  tantc  &  ritubantc  dcbicore ,  quod  longc  diucrruni 

cionc  pofirain/.  i:itifi:dtfurt.&  iMituTit.lnftitJeei-  eftinco,  qiii  vlcto  folurionem  oiFert  ciqaem  cert^ 

itg.qut  txdtli3.ii4fc.anA  ahquos  cafusdcquibus  in  putat ,  licct  pcr  crrnrcm »  vcrum  cfle  creditorem. 

^.tliqiUfjdoted.tit.&inl.fiitquirtmpigntrtOG.infr.dt  NuHa  cnim  folurionihuic  condiciotaUs  incft  fijk 

fiirt.Et^o  qui  numm(»indebitos  fciens  accepit,aac  trtdittr  nec  magis  racitaqaimcxpteila,  vc  non  nu- 

furtum  nonfacidautcondidhone  indebiti  nonte-  lc  Birtolus  htcdiftirgui^Porr^quo  cafunumino- 

nctur.  lum  furtum  facit  is  qut  numttios  accipic,  cenum  eft 

DEc.Contrc^tioreialienzinuitodominofiir-  dominiumeonim  non  tramfcrri  in  acdpientem/. 

tumeft</ifl./.i.(<<^rr.Inuirum  autcm  accipcrc  cum  Ifxlfia^yifiprindfJtfurt.  AHoquin  codcminftantt 

dcbemusnonuntum  quicontradicit,  vcrum  cum  condidlio  furiiua  &  nafccrctur  &  extingucicrac 

3uoqucqui  conlctififrcnon  probarur,  vtin  Edidlo  poftquam  fiiu  voluncatc  dominus  tci  fiirtiux  da- 

c  prucuratonbus  l.filimftmilut  8.  S.  inuitm  fupridt  minium  amililllc  l  fitum*ntftfim  m.fupr.  quod  clTcb 

frM«r4(.&intra«Slatudcfcruitucibus//m<Mum5./Np.  ndicultim,  vt  idcmquoquc  Bjrc.  fubtilitcr  atgu- 

frbdtt.prtd.niCi  putct  fe cx voluntate  domini  conrre-  mcntatur  cx  l.Titio  cum  merittur  ^i.fupr.dt  vfufruit.  i, 

fiarc ,  nec cniin  fiirrum  lincanimo  furandi  &  lu-  preiiiijfor  ii.f.\.mfr,dtpe(un.confin.Confec\iiens  igitHC 

ctindi con\mitm\iT  f.pUcttitdt9blig.qUdexdtliiljidfc.  el\,  vccorumnuinmotum  nominc  condidtio  furti- 

lantermnti ^6.^re3idiilumtft l.qutrijSJtfHrt.At-  uacompccat  folucnri  tanquam  quidominusman- 

qui  crrantisnullu$confenfuscft/.niWf»w/r>i/i(i  116.  fcrir,cunifoli dominohxc  condiAio  compctat/.i.' 

^.vU.dtrtg.iHr.Lfiquitptrtrrtrtm  i^.fupr.dttutifd.Lftd  fupr.  Non  ctiamcondicHoindcbici.quxdominia- 

htiitdio  infrMdqud  &dqn4pluH.trctnd.Emzzuicm  miftloncm&traiiflationcmprxfupponit:acproin- 

quilabiturinpctfona  credicoritjfiueputctvcrum  dc  fi  prociiratot  mcus  tibi  falfo  crcditori  fcicnci 

crcditorcmcum , quire  vera falfus eft ,  & tamcn  fi-  nummos  fuos  folucrit  cum  ipfi  fut tum  fadum  /ic, 

(nulaifevctumaeditorcm,vtinA/4/yiK4}.iM^ifi(fp.  non  mihi , fiirriua condidio non  mihi  compctcc, 

A^rt.fiucfalfus  piocuratorfit,  fiucvcri  fiuefilfi  quinonfumdominus,fcdipfi  quafidomino,necfi 

cteditotu,v(in/.^pr0(Mr«i0ri/4/y«i4.vbidiximu$,  ratumhabcam,quia(atihabicionon  faac  mcdo- 

fufrJt  ctHtb&.cdtif.ddt.Lfi vtndtdtrtio.  §.vltim.infri  dt  rainum ,  Ccd  acquiricur mihi hoc  cafu condiftio  in- 

_^rf.  Siue  deniquc  pro  crcdirore  Tirio  ahusTirius  dcbiri,quiaratamhabcndofoluiioncmaprocura« 

<lolo  nulofubicdkus  fic ,  <^ui  (e  aeditoicm  e&  di-  torc  mco  faftam ,  hoc  ipfo  me  obligo  ad  prxftan-' 

cat,vcint^fiw9x«ri  )a.(.(«« Titi» & mlfi it quirem  dam ci  indcmnitatcm  :  quc  res  ficit ,  vt  mihinoi» 

figntri66.(.fitu  rtttumttd.tit.   Quibus  cafibutcrror  flirtiua  quidcm ,  fcd  caraen  indcbiti  fihcm  condi- 

iblucnus aon  aiiundc  nafcitor ,  quim cx doioeia*  Oio  acquiri  debcat  dia.  Ifivtudidtr» i*c. § .  v/t.iMnii.iJ 

titm 
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cSm/rririw lnfri dtpart.  vbi Papinianus  clrganrcr &  hi cedere,nebis idemconrequaturi^f TiftiH  &  d, 
iiibalim  motefoo  coiainqucftionein  hanc  lacius    $.W<.  NonctociHmautem  cnnciklionem  fuuiuaia 

tnSttt  Qu^d  6tM#ttnam  qpifehtifHBHloiai  liabet nrocurator, qui  foluit  falfo  &  dulofo  ciedi» 

irium in  accipicntcm  tranflatum  cffet ,  ncutta  pro-  tori,(ea etiam  aftionem  famd.^.vlt.  Etgo  quod  !n 

curatoti roeo  condidio  compcteret ,  id  cll ,  ncquc  hackgc  rubiicicuf ftd  & ma»du*rt  <uf  ,/f  raium  bt" 

AitiiM ne<{aeiiidebtri >  £tA  mihifoli  condidio  in-  httm quU  Indtbftum  dmm  fit^ non  de  condidioiie 

debiti  ,fccur.-i  dcmum  rarihabitionc,  vtbcnc  Ac-  fiu^tiua  intclligi  dcb»r,qujc  no  m.igi«duobiu  com- 

^Witt»  nrtOf r  notftt ex l^procHrtur a/ifr. dt (oiidtS.  petcrc  m  (olidum  poce(l,(]uamdiud  6eri ,  vtduo 

JaMk  Scd  ftfiiperieie aUhidcAbcAai  fatdua  con-  fint  eiuldemrei  in  iblidum  domini  l.^S.TrttMifMm» 
diebtriionmihi.icdprocuratorimeoacquiritafuit,         ncc  magi?  dc  vtiliquacnullacOquam  dcdire- 

£ poAe*pcocttraioce  mco  contsaroe  agente  ratam  &a ,  vc  malc  nonnuUi  a^ud  Accutiiura  exiftintant* 

|iAeMiiiohition«n.dqweiiideiimitacem  prcflate  fed  de  fola  fendi^ncindebitbvcidcm  Aflmr(iB% 

paratus  fim  ,  zquitas  farit.vt  petdoh  mali  cxce-  bea^Cjylicar. 
pcioncBi  cogcnduf  ^  fiKUtta  condi^oac  mi- 

i9.PAn>Ta  libio  {••dKcwinim 

IVlianus  ex  perfona  filix ,  (^us  resamouit ,  dandam  in  patr^  comii^^onem 
uipeculium,reipoudic»  v  * 

dc  pcculio  detur  <<.i.fv^4iW«  58  .i?r<j.f«r.  A  lij  ve^ 
AdLlBikUmt  19*  conucnientius  piitarunt,vcquod  ex  rebus  per  f*( 

lbmameriiadpanempecvMnit,«riliiBdido  aWe»- 

llAtMkVa.  Adliodepfculionon  folcc  darim  ni»  rcrum  amotar-.un  pctcndum  fit  ,  quac  Papi- 

BttlciQTcliiKloininuintiuri  cumcx  cocraduadio  nianus  iuu  icntcniiain  l.  fttu  ^tUfmjUutyrtr.tt^ 

yn^ti-^fifi^^fit'^  fipf'  ^  vridMi.  mt.Qwe  8c  mihi  probabiliervidettir,  ftiiuis  rcgu- 

Anjuiadtioretumamotarum  non cx cocraftu  na-  la  magis  confcntarica.  Nam  quod  Mcla  &:  Fulci* 

fckur,l£d  exdeliblo,ficac&c6didioiuttiua.{^MI  liinsdandampiuabanca^oncm  dc  pccuiio»iic^ 

ImxuS.btUMaitii^.StrMmLEtgocxpetibntm^' '  non  pugnetcumdXcvpeMAivpu^oactiafiwiieam 

fty«i^?y*yMr"*'*^*^*^"'"'"''i        dcpccnlio  in  aliaiuris  ccgula  ,  qnx  negat  a^ionrde  pecultolo* 

Sncm dari non potefL  Quodrilegem  bancoon  cumcilc.niTicumadlioquxcontrafiliam velieE«{ 

«aionede  pecuho  intelhgas,quomodonos ipff  mBcompeticcxcmitTaa» venitd.^yfjIIiM/4)MHM.' 

en)licauimu«<fte<di7tJrrw.7.4rfjS«»,fcd  de  futti-  Qaj  i.itionefcttafnsmotujIulianu5 ,  vc  hiitiurij 

uacondiaionc,  quomodoahj plcriqucexplicanCj  pnidentiflii»as,&rcUgioltffimtt^t>on  crcdioita- 

aiia  crii  forttorquc  dubitadiratio  quod  con^fifBf)-  dfoncRi  dc peculio  ioeimbcbeiefaoceafii  pDflii» 

nelanioentiiiq.uam  diaaKnenit»qiiioi  qutip(e  fedpotius cot}diAionemfurtiuam,acnou/imphd- 

furtumftcit  authcrcs  cins,  non  eriam  paterfuris  cer &iniblidam,vtaIi^roletcompeeetc.iedinpfr-. 

qjiinequcfuripfcncqucfutijhcteseft  /.  txfurtmd  cuKuin  dantazat,id  eft, qnatenasln  peeaHodlj-' 

^k.kemqUMex  pcenalibus  caullsadio  depeco-  &iQfolidttmpeculiuin,non  qnatcnus  cx  cateraav 

UQin pattcro non  datut Ijx fandthm ^%.dt rtgtiUur.  amotionc [ocuplecias pcculiam fk&ani eft, »t 

Caiii»aHtcm?oodiaioaisfutciu*pccni3LJiseil  cum  curfius  interpreritar  R  qaoimnlber  l&ctbfeftK 

ii|{(iatnciPlilulbcto,^quodadioncm  furcipcena-  daciltindominum,naminrenduamcencradomi-' 

lcm  parir,  quamuis  condKaio  ip(a  furtiua  pocnalis  numnoxalis«fti.4./ip.qua:contra«in(emcxdefi- 

non  iu,vc  docuimu j  zdLia  ttndiSmt  9.  ftp-  Ergo  £ko  fili j  noxalis el&minquamnoteir,cAmfiEn>«ri  ' 

Mgniie  eondiatbfartiaaexperfbna  hiixiAmilus,  deliquitconueniriipfccxpetutfie(aapoffiti.«tjv<i 

qiixmari:irc5aiTiouir,conTrnp:itrcmdandacft,  nc  fw^j.vbi dixirausw<<.  Nequcvcroquipatarunta- 

qaidemin  pecuhura.Dic.Npneftpatri  pcrmittcn-  dtioncm  de  pecuho  ex  petfona  filiac£tmilias  qujq 

«rani,vtex  delidofiliKimpun^  locuplctetunatqni  nuriri  ics  ameuit  coiitcapattcm  dandam  cffc  re- 

locupletatetUf  finequc  adlionc  dc  p-culio ,  ncque  ftrinxcrnnr  eam  adlionem  ad  id  quo  locupletint  , 

cqndi^one  forriua  conucnitigoflit,caicnusfal-  pccuhum  faftumfic.fedinpeculium firopiiciter& 

KihqattcmMadchAofilicqnodiiccaliudceve.'  depccuho  daridixernnc ,  quoJ  non  nifide  folido 

taqtiain  furtum  cft  ,  pec ulium  locupVrius  hAxim  pcculio  intclligi  ccrtc  poreft ^./.5.;.  rU.rtr.  Mmtt.Uk 

tiSetLi.i.txfiirnudtnJr.dtPuul.Lwi.flt.tnf  Btr.4mM.  cuiusfine  quod  fcnbiuic  non  tencri  patrem  iudi-< 

Mi./.W^.SM.Ergo  cx  petfona  filuifianiliasqaainM»  dorcmn  ain6«arum  poft  mortem  fihz  nifi  quate* 

tiri  rcs  amouit,patrcni  qiioquc  teneri  ^qaum  &iH-  nus  paiercx  ea  rc  locuplcrior  fadus  eil,  oftendit  fat, 

ftum  cft.  In  eoque  prudences  omnes  veietcsccui-  tis  non  idcm  dicctc  Mclam  &  Fulcinium  voluiire, 

iei^run^Sed  qnaadtonecottuemrid^eac*Bea  ctlmaftionem  depecalioconctapanem dandam 

^Ai^nftantet decrcuerunt.Mclacnira  Scrulci-  circrcripfcnint.quamuisTribonianusfub  Vlpiani 

BMS  quos Paulus  refecc  pcobatque in dd.i,i.fit.im  fiouunc  congaifcripfctit  iadU.i.f.ft>i.mfim.dtfitiU, 

«wra^ionem  dc  pccnlioincamtcmdaadhmdK  VidebvamHnlnliaoumilindmeai(K,quod  oon- 

«tttUieruqCi quod  caufaadlionij rerum  amotarum  diftio fi:rriua,lic^c  cx  dcliao  non  cx  conrradu  na^ 

non  iic  pcsn Jis,  quomodo  cauiaeqndiaiaois  fii*-  fcamr,  peha^^  tamen  ciailis  &  mcsi  rei  perfccuco- 

uam,  qoia  difplicuiceamfimi  obllgtriob  facvo*  riaeft.acfie*BBi«raaanafceteinc,necpomalis«t 

liin&Uiicecacpudorem nuitrimonij Li.&%.ttijiL.  fimorivllomodo  eftade6qae  nccturpis tanquam 

lil^^.rlr.c.dtpirt.  Atque  itaputaruntnonoffcndl  quefuicijeMcobraiionmeonuncat.lidetuicuna 

f|-P^.<o-amiuriai«yaam.qasenonpaiitut.YteK  •oiediooe  llb  ii |««ilii« ^MWoA»  debeieen 

[jiElilinr  "-^«^f^  vil  lndMttiiiwiiafti»  USamm.  OicDditeato«dtB^illi  piiim  009  . 
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ex  prrfbna  Tiia  conaeniri  pcr  condidlioncm,  fed  cx 
pcf  fona  lilij,qui  foius  peculium  hubcre  potcft  non 
etiampacetfjmilias LvU.  CJtintf.  itft4m.Lfi  ^uu  cum 
fiiffiimiUM 4:\jKfrMpitML  Hzcquidcnipaul6  ali- 
rfcrin  Chilia<le  explicauimus,rcd  vtnobis  intcr- 
pretitio  qaam  nunc  attultmus  mAgisairideac,  iUud 
ficit  qiioddutiusfatic  cll ,  vt  cor.diflioncm  lulia- 
iras  dixeiiti  aut  pro  acltone  de  pcculio ,  aut  pro  a- 
Aioneceifianiocaniin.Nentiaeiuin  condidiodici 
vllomodopote^tieqiietoxiasiiHiS  vtderi  dcbrtin 
<|iutftione  qucprodimcea  caetetos  diHentientcs  lu< 
Imeric ,  lahanmn  naaam  9c  tempcraciorem  >  vt  iia 
dixcrim,  opinioncm  indiixifle.  Dices  ifecundum 
hanc  interprctationcm  fote ,  vt  durior  lit  condicio 
patris  cuias  fil  ja  let  amonit ,  qdlm  fic  domtni  cuius 
?l.[uusrurtnni  rcrit.cum  hoc  c.ifu  domin-js  non  rc- 
ncatuc  condidkionenifiqujtcnusad  cumpcruenit, 
patctTW^CTamqiciiincniitftmifaiiBfilirinmpc- 


cnlium.  Scd  rcfpondco  quod  ijm  attigi ,  imime- 
liorcm  cllc  coaviiciuncm  paciis ,  (]uia  fupta  eML 
quantitatemqoBinpeculioeftinull  >modo 
tur,  domintis  aiucm  dc  rdidaoquod  ad  cum  non 
penieoiCtetiatu  noxa]ia6ttooeGonuemtari./.4j^ 
Conacnie  autem  Iiilttniu  com  Papiniano^.aiK 
quod  dcnfgar  cotra  pntrem  aiSHonem  dc  pcculio, 
quam  Mela  Sc  Fulciutus dabaOcUed  diileniu if^co 
qu^d  dat  Papinianus,vtile  iudidum  leiumnpat»» 
Iimiilulianus  vcro  condidtioncm  furtiuam,cam- 

3ae  non  vtilem  qua;  nulia  cft,vt  tocies  ^'«'"{i^^tfrd 
ireA2,tcemin  eo  qaod  Papinfaims  dacn^tirfi- 
ciumrcrum  amot.iruin  contra  pacrcm,  dt  im>f| 
tiim  quod  ad  ipluin  pcrucnit»luiianus  vet^caipjlf». 
Aionem  in  Ibtidam  pccalinm ,  qaemadiaodnmfi' 
.icliQnc  dcpcculio  p.itcr  coniiciiircturrin  quo  nt» 
fum  luiianus  cum  Mcia  &  Fulcinip  conionnt 


lo.  TRTrHAMiMTsltbioijDt^catiacniin. 


Y*  Ic^t  (iir  poiatus  fuetitezcipere  condidionem,  &  per  nne  fteterit,«lumliiie. 
4-^busliunianis  resftiit,concucereeam,pofteaautein  perempcaeik  tamen  do- 
lare  condt^ooem,veteres  voluetqna  quia  videretur ,  qui  prirooinoifio  doti^ 
no  rem  contteAaHeiitiiempetiareftituendaea,quamnec  debuitauferr^mb*' 
sun&cere. 


JdLvii.Li^tJmr, 

Rat.dvb.  Etiamisqni  finlationi  raoram  fedt, 
fi  tamen  iudicium  acdpereparatiufuit,non  vide- 
tur  moram  ^ciiTe  i.jiqmftktim  x^.  l.f»4tum  47. 
sa/r.  dt vfur  L  ^ifint  dth  6iJi  rtpiL  i«r.  Lfinfiiiimp 
CMdijirtd  f\gri.  Ergofi  ftir  paratusfitiudidum  ac- 
cipctc  &c  cxcipcic  condiftionem  furtiuam  aduer- 
Ibs  dominum ,  &  pei  dominam  ilecetic  dum  in  re- 
bttshamanis  rcs  fucrat,cam  condiccre ,  poilcaque 
xespeEempnAt, dicendum  cttfimcam  ciTc  condi- 
^tioncm , nmqoa w  fiaiia  moca,  qac&debac,  vt 
condi£lio  duraiec 
Dac.  Fur  qui  primnm  inuito  domino  rem  con- 
'c,icmpaini 


mteUieitur,  qulancccamati6cceab  initiodebuit 
UiinfiKttilut\i,S.i.fufr.  Ergonon  debetci  prodefTc 
•dporgandam  moram,quod  iudicium  accipere& 
condidtionem  exdpcre  params  Ht.  Nec  enimqill 
paratnseftiudicium  accipere,  videcur  ideo  rcm  tc- 
Aicoere,ac  pottus  rei  reftitutionem  denegare,qaam 
ne celtoaclicigare  malit.   Ac  prxteica  jfiicffilb 
cft,moramcontrahcndam  impcdire,quod  fic  cilm 
debicor  iudicium  acdpcrc  paratus  cft ,  quira  cot»^^ 
oaAam  pui^aceiqaamquam  ncc  ad  impedienjillr 
moramlumcitparatumclledcbitorcmaccipcrciu- 
dicium ,  nifiiaft(iadiudidam  prouocet  d.LJiqm 
fiMui9cta)itAo\onaaieiiJ^iiJbit,  quorumiM.- 
immcadetein  fiirempotcft  ,  qui  fcmper  indiotb  * 

eft 

,neciaft£  vnquam  adiudidum  prouocun  nC^ 
idl^noBmagit  qtiim  initi  fiunmfiMnfti' 


•  >  ■ 
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TIT.  II. 

l^AVLVs  libro  i.ad  Plaiiuum. 

I  obligatio  lcge  noua  introdudta  Cit ,  ncc  cautum  nr^cadcm  legc  i  qu6  g<?. 
J  ncicaiStionisexperiamur.exlegeagendumcft. 

nis  cxpcriendum  fir,ea  Icgis  auihoritas  facit,  yt  il- 
laipfaadlioneagi  oporieat,ncc  quicquam  caufc 
cft  cur  gencralc  nomcn  condidioniscx  lege  rcu- 
neamus  ,  cumlpecialius  aliud  nomcn  haberauji 
Eft  cnim  omnis  aitio  tanro  certiot  Sc  accommo- 
datior,quantofpccialioreft.  Fingc  nouaaliqua  Ic-] 
ge  aut  confticutioDc  indu^aara  cftc  nouam  fpc-j 
cicm  conira<ft\u:  Curdic&nius  agcndum  cflc  con4 
di6kionccx  Icge  ,ciim  agi  poflit  ex  ipfo  contra<au>^ 
Exemplum  clegans  &  accommpdatum  adfcrt  Bar« 
rolus  ex  conftituttone  Zenoniana ,  quzius  &  con-* 
ttadhum  cmphyteuticum  antca  incognitum  pii- 
maintroduxit  $,4iii  liifiit.dtlocdtitn.U.o-  tet,  tu.  C, 
dtittr^mpbjt.  Jtaquc  nen  coodidlionc  exlegcilla, 
Zcnonis  agendumctiteocafu  ,  f;d  cx  contiadii 
ipfo  erapliyteutico  ,  vt  bene  Battolus  contra  Ac- 
currium,cxtcr6fqueintcrprctes  difputat.Sed  quod 
additdeobligationc  lite^atum  non  xqncprobare 

f^olTam  ,  ncc  enim  vlla  lcx  cft  qiia:  contraSura  il- 
umfhduxcrit,  (ed  folaprudcntum  authocitas,dC 
vfus  ac  ncccflitas  commcrciotum ,  cllque gcnus  il- 
lud  conttatbus  omnium  fcrcantiquifEmum.quam-' 
uis  cxccprio  non  numeracf  pecuniae  poftcrioribuA 
tancumtcmpoTibus  ,  &:  a  poftrtionbus  Imperato- 
ribus  introdui5lalit,vtluftiniaiuis  rcfcrt  in  tit.dtlf- 
ber.tbli^.  Tunc  tgicur  condidlio  ex  lege  Ibcum  ha« 
bet,  cum  perlegcm  cuilem  obligatio  aliqua  im- 
mcdiatc  inducit;ir,  ncc  lc^c  expnmitur  ahud  no-» 
mcn  adionis,vt  Bartolus  hic  notat.  Excmpla  ad- 
fcrt  lacobus  Cuiaciusexlege  lulia  &  Cincia ,  &  ex 
lcgibuj  Talariis.Accurfms  ver6  ex  plcrifque  Impc- 
racorum  conftitucionibus^  quz  extaatin  Codicc» 
&qux  nouum  ius  nouumque  genus  atfliotlis  ia- 
duxcrunr.Vtex  l. fi quis tiTgenium i,y^.pn,  C.dtdontti 
ii.Cod.dt fufrag.l.vltm. § .fin  duttm  Cid.  dtpttit.  beredi 
l.vbim.f  .lfctntid  Ctd.de  iur.dtlib.t.Ji  ^uit  in  ttmim  Cod^ 
vnde  vt.  Quibus  addic  B.ircoIu>  /.  uibtmm  14.  Ctd.  dd 
fdcrffdiid.tu Itfl.  Cbnjiwm  O.Cod de fdgdn  &  fdmfic.& 
ttmfi.  Lfipet  imprtfiiohtm  1 1.  Ctd.  dt  hu  (]Ud  vi  mtt.  uuf% 
fiuntit.ne iri drbitri/  Cod.de rtctp  4rbitriii.l.uC  dtfiia- 
com.l.t.Ctd.fi per  vim  rel  du  mtd.l,m(mmerintl  momtn-^ 
iduu  l.  non  dbs  rtC.  v»de  vi  l.fi  <fuii  conducltenit  15.  Ctii 
dttotdt.l.pen.&  vlt.  Cod.dttttigicf  \tm  AMh.iubemui  Ci 
dttpifcep.cr  cleri.Autb.bdbitd  Cod.Ktfiliuipropdir.  Autb, 
&omnino  Cvd./}t  vxorpro  marn.Autb  qut  ftmtl  C  quo- 
mi.&  fUMMLlnd.  AHtb»  ittm  foffejftr  Cod,  quipom,  vi 


Ad  Lvnic.  Si  »bligAtio. 

RAr.DVB.  Sicut  adioncsomncs  pcrfonalej 
nafcHntur  cx  pcrfonalibus  obligacionibus/. 
hiit^i.^  metobligdtufttpr.dtprocttrdt.  lta&  petfona- 
iesobliga.tione(  cx  contradlu  vcl  quall  contraclu, 
aut  ex  dcliilo  vel  quafi  dcUao  ,  autcx  variiscaa- 
(atamfiguris/.  i.w/rwip.iff/f^i  de  oblsg.  &  dilion.  In 
qatbus  ononibas  obligationibusinduccndi*  Sc  c6- 
Rrmandis  aaihoritatcm  legis  intcrucnirc  ncccfle 
eft ,  vnde&ciuilcsa<aionc$dicuntur,  &Icgitim«, 
ad  diffcrcntiam  prztoriarum  quae  a  Icgc  ncc  indu- 
citnturnec  coaflrmaniur,(edapra;tore,  qailegem 
f^^cie  non  potuit/.  i.fupradt  ?ubluidn.iur:li.^.quts 
oiitta  mfiitut  deboner.pepf.l.i.  Ced.de /lUddr.prdfcrip. 
Rncfiis  adioncsomncs  aliter  diuiduncur  ,  vtex 
contradii  lint ,  vcl  ex  facto  vcl  in  fjiilum  ,  inqntt 
■VJpi.inut  inl.dSmHm  is-^.i  de cblig.  & dilien.  Ergo 
vcl  nulla  eft  obligatio  &  adio  ex  lcgc ,  vcl  omncs 
hoc  nominc  donandjefuht. 

DEcObligJtiones  quidem&  aftioncs  fcrcom- 
ncs  ciuilcs  &  lcgitima;  dcfcendunt  ex  Icgc  duodc- 
citi;  tabulariim,  &cx  prudcntum  vctcium adcam 
lcgcmintcrprct.-iticne/.  x.  pcjUk&  §.dtindt  exbii 
|rj;f/ii»,vbi  d'x:mus/«/;ru/<orig.i/<r..Sed  tamcnqucm- 
admodum  cmcrgcniibus  nouis  callbit^  quibiu  lex 
duodccim  t.ib:ilarum  non  profpcxci.nt  [necenim 
lex  vlla  ita  fciibi  potcft,  vt  omncs  cafus  compic- 
htndat  l.riequel<gts  feqq.fupri  dettgib.'}  nouas 
pbl.;».Jc;oncs  &adiiincs  pro  comrauniciuium  vti- 
iitace  induci  nccv-ilc  fait ,  vc  cxigcrc  quifque  poftet 
id  quod  fibi  dcberctur.  Itanouaslcgcsfcrrincccf- 
fcfuit qua: nouas obligarioncs  &aaioncs illasin- 
duccrcnc  ,  &  cx quibus  proindc  agcndum^cflct 
quoiies  iis  lcgibus  cautum  nan  repcrirctur  qutk- 
nam  alio  acbionis  gencce  expcricndum  circt.  Vn- 
dccnini  nill  cx  lege  ipfaius.&  norncn  adionis  fu- 
mcretut  ?  Nouasaurem  lcges  hicintclligimusora- 
nes  quotqu  t  fccutx  funt  lcgem  duodecim  tabu- 
Jarum ,  quz  fola  vecuslex  dtciiur  &  iiisantiquum 
adeoque  antiquiftimum /.  lutiUs~.fupr.dtcdpit.mi' 
»HtJ.vltim.infr.dtrtgul.Cdton.l,t.i.& \.fupr.  dt  htrtd.pt- 
tit.t.quttits  dsiphd  ()t.dtrtgtiL  iur.  Bc nc  autera Patilus 
in  hac  If  gc  jdd't,««  Cdutum  fit  quogtnered^itnistxpt' 
tjtauiri  quuciim  cx  ipfa  didac ,  quo  gcncrc  adtio- 
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p^iur.luk  Ego  aJdoprzcipuas  condiiflioncs  ex  lc- 
cr  qiiibus  hodic  vtimur,  masimc  condidboncm  cx 
i.on.himt4t  io.Ctldt  intffic.  ujldm.  qua  agitur  ad  lc- 
pitimx  riipplcmcnrum  in  viceni  quctclx  inoflicio- 
li  tcflairicnti,  condidioncmcx  /  Ii4cedi3dl$.  8.  C.de 
feiund.  nupt.Ad  rcrcindcndaslibcralitatcs  iinmodi- 
quasccniunxin  poQcriorcm  coniugcm  con- 


cas 


tulcritinpratiudicium  Iiberorumprioris  matrinio- 
nij.Itcm  cxU.Ctd.de refmd  p«i</ir.adrcfcindendam 
venditioncm  ex  caufa  larfionis  immodicx  ni  iu- 
ftum  prccmm  fupplcatur.Jtem  cx  Lvlt.C.deMcquir. 
fefftff.a.d  auocandam^autjVtalij  volimt,retincndam 
poricflioncmintcriicrfmiabcocums  corporc  pof- 
fidcbamus.  Addo ciiam libcnter cum Barioio  pof- 
fe  adfcrriaHas  plcrafque,  ac  propcmodum  innu- 
nicras  ,  quasomncsconquirerc  laboriofum  cflcr, 
vt  ille  ait  magis  q  lim  fubtilc.  Scd  omnium  maxi- 
mc  piiccr  cxcmplumquod  primus  Accurlms  pri- 
moloco  attulitci  PanJc<flis  in  t.fiptfiulaueTtt  ij, 
^.vltwi.&  It^fttj.inffi  4dltg.lul.de  ddulttr.iuna.l.flttm. 
fupra  de  (^lumnut. Ciim  autem  condiflioncs  omncs 
ex  I.g.  i"int  condiiSiores,  fatcndumcft,non  alias 
hoc  nomine  dign.is  cflc,  quam  quibus  mtcndimus 
dare  aducrfaiium  nobis  oportcre  ,  qn«  ptopria 
natu.a  cft  cond  tlionum  omnium  $  fi( itdquel/.fti' 
tus.de dilie».  Vicxcludam  eas  conRirutioncs,  quj» 
non  nm  dationcraimpetant  ,quamreftitutionem: 
aliudcnim  eftdarcaHudreftitucrc.vrdiximus  ad 
1. 1.&  4dliHrt fnrtiuM  i.fupri  tit.prtx.  Sicut &  cxdu- 
dcjida:  ftint  adiones  criminales ,  fi  quando  per  le- 
gcm  inducantur  quia  accufationes  «x  lcgc  funt  vc- 
iiusqoamaftiones,  vcBartolus  docct  cxinitio rir. 
InftttutJefublu.iudic.  Sed  &obfcruandumeft,iu- 
ra  illa  omnia  quz  pcr  condi^ionem  ex  lcgc  pe- 
tuntur.cfTcpcrpctua ,  id  eft,  ad  triginta  vfque  an- 
duiaic  >  quia  funt  a&ioocs  duiics  qax  non  ni; 


fi  tric^elimo  demum  anno  perimuntt  r  Ug.  ficut  )• 
Ced.de frdfiript.^o  vtl^oMitttr.  Vndc  fit,vt  quam- 
uis  querela  ini  fticion  tcftamcnti  quinqurnni» 

f>rx(ciibacur,  &  dici  foleat  adioncm  in  altcrius 
ocum  fubrogatam  fapcre  naturam  cius  in  cuias 
iocumfubrogata  eHlfiquiittim  10.  ^.tjuiimfrisnm 
fuptafiquit  cautiin  condi<%o  tamcn  cxifiA. 
mtdo  3.6  fupplcmcntum  legicimz  non  nid  ctigia- 
taannis  finiatut ,  vtconira  Bartolum  cztcii  inter- 
pretes  vulgu  fcntiunc  Eoque  iurc  vtimur.  Item 
quamuis  rcltitutionum  omQiuinin  intcgram  pe- 
tendarum ius quadricnnio  concludatur , eoquer- 
tiiiquidem  ab  initio  ,  fcd  concinuocx  quo  cocpit 
currcrc  l.vllmi.  Cod.  de  timptr.petend.  in  inttgr.rtfiim. 
condidiio  ramcn  cx  dsii.ltg.i.  Ced.  di  rtfcuid.  ftMbt. 
ad  rcfcindcndam  vcnditioncm  ,  iicec  ptoponarat 
per  viam  rcftiiutionis  in  jntegrum,  ad  trige/jmum 
vfqueannum  durat,vtcxiisapparctquzin  Codi- 
ce  Fabiiano  fcriplimus  fub  illis  ritu'is  Deitu^.ti-, 
fi4m.&  dt  refcifid.vtndit.  lllud  poftrcmo  iocononeft 
prxteimittcndum  quod  Baiioliis  quoque  notac, 
condi^ioncm  hanc  cx  Icee  cum  afiis  quoque  a« 
dionibus  &  condid^iombus  poflc  concunerc: 
namquoties  icxaiiqua  nouam  obligationeni  in- 
i[oducit,niti  fi  nominacim  cauerir,n  ca  foia  ai^lio- 
nevcamui,  conftacvcccies  enam  adlioncsco  no-' 
mtnccompetcie,inquit  Paulusin  {.  quetiti  ^xjnfiM 
tblig^titfTibm  & 4clief7.Cxteii  qnz  Bartolus  ad  hanc 
lcgcm  difputat,tot  diftindionibus  &  fubdiftin- 
dionibus  adhibitis,  an  &  quandoex  difpofitione 
legis  otiacur  ius  agcndi ,  fiuc  Icx  permittat  aiiquid, 
fiue  iraperet,  fiuc  ctiam  vetet,fiuc  denique  pumar, 
6c  an  ciim  ius  agendiex  lege  oritura(%o, iiia  di- 
cenda  fir,in  officium  iudicis,  nos  qoafi  </i>x  con-^ 
fuito  prxtcrmittimus  ,&  tanquam  fi  non  a  miis  rt-» 
cionc  omni3,(aiccmab  infticuco  noftto  alicna, 
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T  R  I  T  I  C  A  R  I  Av 

TIT.  IIL 

V I.  >  1 A  M  y  I  liblo  »7.  ^  fidiaafli: 

I V I  ceitjini  pecuniiuii  mmientam  petit,  i&e  ^iOsMe  ^M^^iSl 
I  ctrttim  petMim  *,  qdi  autein  alias  res :  fer tridcariam  condid^o^ 
nem  petet.&  generaliter  dicendilm  efiy  omnes  toperhaiiccdii* 
t  dii^ioncm  p;;tt,fi  quscfiiic^pfaeterpeciiniamiittmenitaiiKfiiietii. 
_   jpDodere,fiueinmeii(uiaconfUm:ftueiirobilesfint,nuefe^ 

2uare  fiittduin  quoque  perhancndionem  petimus^,&  Ci  veAigalis  fit  *tfineinir 
ipulatus  quis  iit » veluti  vfiimfinidium  *t  vel  icfiiisutem  VtfOfumqa^j^latf» 
dioiiim. 

umcn  pcieonlii  i&tirar,  (cd  tanr  Am  f  n  condemna» 
tlonem  necei&rib  dcducitur  »  ^uomoda  in  aliiA 
omnibus  aAiooibai  eucnir;  «  toJtOtieiCCOtll» 
ficri  aliqiia  poflit.qni  iliter  qiiam  in  nccunta  citr» 
vitn  Sc  Itnpreilioncai  maoumiiue  mllitaicna  iicri 
Bob  pofTet  l.  4.  iuut  fnm  L  i  Oiw  ri$  15.  f.t.S.ftifi 
tmpter&paff.h.fr.dc  rtiudic.l.qui  rtfiitHm  68.vbJ  dixi^ 
Dias  fMr.dtm  vmdicYadc  ell<|uod  iattiticaiiftnca 
ccflMio  lit  cftinaaaik  cft  iorpeAo  tcttipoiir  coii-' 
dcmnationi^/.j.vbi  diccmus  itfr.  Dida  autcm  cft 
ttiticacia  4  Tricico^non  quia  in  aliis  rebus  tam  qaz 
iapoD<l«ie,nainen>0e  nM«rancoo(ifhiat.  qnloi 
in  citcrij  omniJbus  locutn  habcrc  non  poflGt :  fed 
qaiacihn  adioncs  omnes  «oroparatciiocadlif»- 
minom  TtiliiOicin,Srneoeifititeaa»doo«otcaitil 
vitam  hominisprxcipu^  nccefTam  fint,  panif ,  flC 
pccuDia,duas  <)uoqac  a^onesjprxcipuas  6c  gcnc- 
ralff»  coDpflnri  ofocfait,coa«ftioacta  cchi  ptb 
pccunia,&  condiclioncm  tritfcariam  pro pjne,qu| 
cx  tritico  fic  oinaium  cxquilitinimus,necmioib 
tnncn  pro  cctetit  rebosomnibos  extrc  peeoaiam 
numcratam,quiar.5  abomnibus  rcbus  potuit  ficrl 
dcnomlaacioadltoois ,  iedabiniigiuorcdcooiiii- 
nandafiiib  Etiiaaicpccunizoomfgenenlecfti^ 
lege  duodecim  tabtilaru  tn,vt  cxtcras  quoq.rcs  co- 
prcbeodat  Lterhklegit  ixoU^tatm  i-jiM  ttrbjfyf^, 
pceanii  tamfoomcmS  c6  dicfmo>,ftriAifmndinr ' 
tclligimus  ad  exclu/ionem  rerum  omniom  prctcr' 
oiitbn  naminonun,vt  beai  hlc  notat  Accnrfia^U-' 
cet  mtU  fobiiclat ,  triticariam  datl  pro  finbieotOft 
&  alils  rebus  quz  conidftuntin  pondcte,ourocro, 
tc  menfura,qaafi  reiiiJaBfadlii^sqakmimmobiies 
tritid  appelwione  coaiineantor,aat  qoafi  non  dfc 
tursqud  proc^ceris  rebus  roli&  imroobilibii|,cAa 
ttk  qoim  hic  fctipcuro  fit&  in  Ifitxiiifr, 

o  lU«4i0am(WirHrjFmt«nijMtW 
qulmimprobabiiiicr  Accurr.Baii.&  alijinterprc- 
tcs  ▼ola^aegent  cire  hoc  nomcn  a&ionis,<:i^m  Vi- 

Eiaous  iiocipram  apert^exprimat.Eccenii  liis  veiw 
is  a^oezprimitur,qua  nos  rerti  condi(5llo^  c  *p* 
pcllamos  daqua in  /.arri Mliirdi«  9.  &  M.  tit.dttw* 
gc^.^drifff/ilfrtal^occicui^reiuldc  AccutOi 


w/fi  Li-^icerfam. 
^^Vauis  cettcert  Accuruu&,  qui  adtiuiusttcuU 
|^\rubricam  nout,  triticariaro  adioncro  didtam 
cflea Ttirlcio  quodam,(icut Publ:cianadi6U e(l ^ 
Publicio  ^.tt4m(pu  li^if.dt  4&un.  Quo  excro^lo 
deballTet  ergo dici  Triiidana ,  nonantem  Tritl- 
caria.  Scd  ionj^c  luauioi  Dartolus ,  qui  autho- 
rem  liaius  adltonis  aic  fuiHc  Fraiicifcaaum  quco- 
«iam  ,oot  faltem  philofophttm  qoitantoodiope* 
cuniam  nuir.cratam  profcqucbatur,  vt  aftioncm 
lianc  ad  rcs  omncs  prxterquam  ad  pccuniam  nu- 
mcratom  volnnit  pertiacre.  Nce  moho  ieliei^  vfr 
<lo£^«fTimus  Ijcobuj  Cuiacins  S;crhanum  Grz- 
cum  interprcicm  (ccutus  hanc  adkioncm  iic  di- 
6kam  volt ,  qnbd  qui  primos  cam  dari  iibipoihi- 
I.init,  forrc  ci  rcs  ei ar  dc  xftimando  ttitico.Qua- 
ii  vciooomcn  iioccafu  impoiitamfit,  acnonpo- 
tjds  ad  verampropriimque  adion^  ibbftantlam 
&  vlm  dcnoranctaai.  No$  panllo  racliiii ,  vt  nobls 
videmur,  coumrem  hanc  explicauimusin  trrtr. 
i.<^  aw  l)cmd!*8^4r<rf»r.pr«pMr.  vbi  oitendimoa 
CondiAionem  ccrti  C\c  iJco  dtdam,  quod  pcrcam 
lithil  vnquain  oifi  numcrata  pecuniapecatur ,  quae 
^Mnpcr  certaeftt  8c  omniom  teromcettiflima, 

2olppc  q  X  in  Rcpublfca  bcrc conftitota ,  qualis 
lic  Romanotum ,  (emper  eiufdet-  dt  «ftimatio* 
iitsl.).y!^driofit.iv{.).jM(^.tfr.prsjr.Qaamaifcaim 
lUndus  &  triticum  cztctzquc  rc<-  omnes  certz 
per  hanc  adionem  non  miniii  quim  pecttiticacia 
pecantur,  ftc  tamcn  petontor  perlttisconteftttitv 
nem  &apud  prsetorem,  viab  eo  lempore  debcri 
dcrinant  ,  nihilque  dcbeatutnifi  pecunia  ,id  eft 
sllimat^n  illa  qur  fuit  praosdtempore  ip^oHtic 
cootrflatz.  quc  aeftimatio,  vt  rcmo  nonvider, 
'  /cropcr  inpecanianamerataconil(iii  Ug.vvmmii, 
fiifr.de  reb.crUu.Lvinm.mp.htttit.  quziutclUgenda 
omninocftdccor>did<ooeceni  non  de  tciticaria 
Uhemirfem  p.infr.mdftdst.  At  per  coodiitioncm  tri- 
ticariaai»  ctiam  poft  litem  comeflotam,  8c  apad 
indicci»  dlaiom,pcricorcaiplarcaqa»6itdedoA» 
in  contcftationem,8rqu3mui$litem  pecuniacfti- 
maiipo^  fcoccodamtandeaiopottcat,  aun^uaa:» 
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crcur  eft ,  qaod  aicprimis  vctbblMltnlfe^Boii  ' Mii  6.  fupr.it M.enA.-Hemovsum  pcinsljpeo 

remoueti.quin-CBaaflftio  cenuaaltit  fcbut^oani  iudicso ,  quam  I.ic3biis  Catacloi  vim  &  Daturain 

in  peru^  ia  numcrara  locum  Itabcac»  iedttidca-  coDdiftioDisiiuiusuicic4rizcxplicautt,cilni  icri— 

min 'ea.oueri ,  vt  locum  uon habeu tn  jpecunta  pfit  io  eon4i6bione certi  iudiccmdKaininrciuite 

Bome  acj :  (\u2C1  Vlf>ianus  Qoodeootetbic  nata-  cootca^lui  «arbiirijinopemtln  hicvc.u  tuticatia 

ramcondidionis  cecii.  fed  tri;icarife.Namiio6  ve*  aeftimare  rem  peutass  habita  rationc  loci  &  tcm- 

ro  amidagicVlpianiis  ,  vtcsprimat  natunmcS-  poTit,qi]a(t  vctb  iic  hxc  qtoqac  a£Ho  arbsiratia, 

di6lio  ils  terci ,  qu^m  vtnaturam  triticariK  condi-  vt  illa  dc  co  quodcerco  lcco  ,  de  qaadicemMTir. 

ftionis:  &  falfurc  cft.per  condiftioncm  ccrtialiud  prex.  Qu;i,dccrti nonttarC.,Suntctiim  condidio- 

J>e(i,  quam  pccaniani  aamcrac4,co  nimiramlen-  ncs  omoes  llriaiiarts,ncc>ninu$  criiica[ia,C|UJin. 

u  quo  tupra  ex.  ticiuimvs.  A€ao  cnimtumcfle  CsrtetcQullapcnlcusarbitr.trij, iiiit cilm proiai& 

incipic,  ciVn  .hci:r  i  prjr'orcpcrforniul4m»per  fioni  lorus  adicdlj?  clt.  Nctj.ic  laficju  tocohoc 

quam&iuJex  Ja:urpoillicemcoutc{lata[c:a  quo  Tit.  vtdeasfaaam  mcncioncm  vllaai  adiCLtilocl 

tempoie  ^oflat  mhii  ntfipecuiiiam  numcritani  vel ^cmpotis,  vcaiicrutrius  rationcm  habereiadci 

peti,quamuisfundustcmporcconrc!lationijKie-  p.  (lit  nut  debc.it, nlfi  in /,  vlt  hoctit.  qiixnonde 

tit petitui /./itlwiwB i8.ij»/r. <f< /'C«.jf.  Fircnim  nona-  taucariacll  .rc-I  Jt  cniiJ.-  ii.nc  ccru.&oftcndit 

tiopeccoiiieftatiooem(ig.<^{<g<tK  II.  ^.nfjrfiwia^»  ^otiiisnon  i u  iic  I  cnm  ciFe  c  )nd  d.ouicritiearic 

e«i. ff/.  &  eademum  pcjtlovcrL"  dicitur  qu.T  pcr  qtiotics  loci  \cl  :cni;  o  is  raTioIi.ibciiJacft,  qutt 

Coateiiatiooemfic  L4ff'fiiMt/;«fl^<ril<.i'7^.  rtir.tnn  eo  c.il'uprzciscxliiaiari  iisdcbctixii^eclocoicffi* 


.  EtqiiideHlDeampecitionefl%izfitpctli->  po;c  vel  loco  quo  dari  rcs  dcbuic,  necpoteftex 

tijcontcf^ationcm,il!nd  ipfum  omnino  dcduccn-  pr  Ilf.idio  .-rflimatfo  crcfccrc  vcl  dccref.  crc,vtin 

dumeA,quod  fuicinobitgaitonca  acproindefun-  ciiticat!a.  Reliqua  qux  ad  hutus  condti^iotsis  cra< 

dasnon  pecmifa,(i fiindat nen pcaimadcbebtKac  Aatampertincnt.peteada  fantnonex  £1.  it. Cm- 

tctrtum  S.Uimfuiultis  itfupr.  dc reb.crtdtt.& ij fva"  uRunrum  ncjlmrum  ,  vbi  p!rr.-.q;:c  malc  rcripft- 

ium  zS.de H0iutt.  Scd  in  pc  itioiicm  qui  i'i:  tn  ladt-  mus,  ciim  buius  cundiclionis  vim  &  potcllatcin 

cio  poi\  Itcem  contcftatam  dacimq  «c  a  prxcere  adbacignoraremos»  fcd  ex  poftrcmapxTCc  Cbu 

adlioncm,  ri>vi  niiiiqu.t  .1  dc  i  c  ,  nili  ,-ccaniam  li^^i'  — ftrr    frT* f •  y riff.rliBMdf  TH«ff|ftia 

niunetaum,cutntciti  cotidtctiooe  ag  cut ,  iccus  nelius,fubcilius,iSc  vcrius.                 .^  - 

Terbcfleincoiul(ft«onetriricatia,pet  q  'arofcili-  b  Qiure  funiumtiuo^^tuperhaKtSmMmptAmt, 

ccc  »e- ipfa,  qu.c  .'ibitafuit.incccontelt.itioncni,  R  a  t.  o  v  B.   Fun  l  u  ,  ii  dcnorainatioacra 

gtiodc  pecicttt  polt  liicm  contctkcam ,  vf»^ue  ad  adiiciis  Corncliaoi»  autScmproniani^tamcertuf 

KCittiam.  Itaqoe  ciim  dicimos  cerci  condiftio-  eil ,  quam  pentfria  nomcrata ,  &  qoantitas  ccn» 

lKmgenct«lea> cfTc.ua  .ic  •pidcbct,vc  cx  qnacun-  tum  aurcnrum  l.certum  6.fiipr.iertb.tre£tJ.ftfltlih 

qaequidein  caa  a dctjt,    ex  quocunquc contra-  tkKu        ftq.vifT.it  vttbM^^Mi^o  pcr ceiciconk 

Ccxt t  (iue  ctiiOt^'^^  incertn,doianiod5 certam  fic  diAion^pcci  l  oterc  perinde ac  pccnnia numcratah 

4)aod  dc':<Ct.lu>  &quod|'Ctii(K,fiuc;nfr-cc  c.fiuc  Dec.  Pcti  quidcm  poteft &dcbct  fundu$ipfc»f- 

in  qnantttaiecoi  il  in:iUl.l^4ertm&ii3Jtg.ttrti  qncadiitcm  conteUat.im  ,&int'pfaiiti$contc(la. 

M»M>o, rednoQ  V( pcr eam aiftoc qaicqoam altad  tioac fieaitinobligationc,red poii liccm coatclU- 

conlequi  auc  vetcre ex  die Lti^  c  ntenatxpoiGc,  tam datimqac formulam,  iquo  temporcaAlofle 

qo^mper  num  nnnicata.m,  ciHm  pcrtciiicariam  iudiciumineipic»  nondeberut  nifi  pf  cutiia  ,  quia 

tesipfactia  niniudiciopetatur,  quamuispeream  necaHttdlin  iadidam  condid^inuisccrcidedudiu 

tftor  a  que  nibil  QiGpecaoiam  confcquatur,  quia  inteiligitur ,  oi&  qaanti  fandus  fuic  tempore  titie 

criain  in  rtiticaiialisomnimodo  arflimanda  cll  d.  conteitatc  i.L(KM  funiut  ^i.dcrd.^rr-iit.  iihal.U^. 

i.;  iMfr.  Ncc  vercndum  c(i ,  vt  male  iudicet  iudcx  ft^UHt.  Md.  tir.  &  t^.  vltm.  infr.  hot dtci  Ugjun- 

qiiprofundoautttitico  pctito  condcmnacreom  im  i8« ia^.  itnmt.kg»  Ikmatm  \i.ti:fr.  tnMdtit, 

ad  flcllitTiationcm  drgj.vltnn.  Ctd.de fideic.liltrt.cum  Cum  tamcn  in  ludicium  coniiidionistrincanx, 

.idfaciat  oootantt^  ncvmcra  iuiis  nccclTiute  ,  vc  ii  per  cam  fundus  pcutur,  ipic  quoque  fundus 

.poftlentciltiani  iodicaci  cxccutio  aliqua  inuito  dcducator  ,  non  eius  zflimacioiqucprscifiifito. 

cttam  cnnc^cmnato  fieri  pulT.t  lir  c  vi    nnprrfTio-  rit  tcmporc  lirt5  contcflst.x',  it.i  vt  necalia  quanti. 

ne pcr  capionem  pi^notumd./.  <iDuM      ij.^/ipt-  tas  dcduccndalic  incondcinn.-icioi;cmtqu^mqiiae 

^MMC^^jlfiviivdff.ScdctiamexpciKfcsiptofob  loerit  tcmporcbra:fcntcniiz/^.{.«ig^.  Mttlcan 

.iBulz,a  qua  nec  li  vclir,  pofittvnqMam  rcccJcrc.  ergo  inrcrcft  .in  fundus  dcbitus  pctatur  pet  con- 

Proindc  gcr.craUorcdcrutcaria,  qtumcondtdto  didionciu  certi ,  an  pct  triticariaro,nulloetiam 

xetdfitempus  illodinfpicias,quodiiicerconte-  adic(£lo  loco  vcl  ccmpore.  AdicAio  cnim  loct 

ft.v.ioncm  ^c  fe;ucr.tiam  nicdium.iaiercedtt,non  EicitaAioncmarbitrariamncn  rriticarin-Ti  :ai^;c- 

.ctiam  it  tcmpus  ipfum  licisconteAata^^aatfcrendz  dio  vct6  temporis  non  tatgis  atbitrariam  quam 

«fetitefttx.  Nam;5c  incerti  condi^iontf-iitik  eon^  criticariaBvvtconcniCatadnni  dieemnt ad  Itg.ft 

tcftario  (ie  ipctcftpro  rcbusomnibas .  ccrtis  ta-  ir.fr  tit.prax. 

.lDcn»etiaiiid  in  fpccic  non  iq.qcaoiit«ecor.ii-  c  Exfi  nUigd^.it  ft.  Ra  t.  o  v  B.Fundus  vc^i« 

ftant.  Condcniaatio  autem  edifiwin  nitiiiirft  fiert  i^ilit  ilie  eft ,  cnlas  retioendi  potenatem  podeC 

dcbet  in  pecimiam  nuiTier3t.im,pcrindcacin  con-  forhabct,  etiam  inntto  dominoq  i.m  ii  t  vc,:t!«al 

3di^9.nc  cetti*  £ft.ctiam  ecoeiaiiot  tsitiCkiia  in  foluic  :  qnem  &  vindicare  pocell  vtiii  intenia* 

^^oitpi^Hm  p«ohttfrff iliMilll*  i  ini.ei%ii  Jf  ia-~  ^ne.itibrtenu  lla  fua  culpa  poflreffionera  ccnifiv 

ra,  vt  fe  i!ii.-nr  tn  ha,-  Irec.  qaartamen  pcrcc  ti  rir  /rff  i.tj^/»r.rif.  vbi  disiir.u!  j^pr  /  Ji^^cr  vtCi:gH.&, 

condi^ioncm  pcti  non  puiTipt»  qtiianecdt^ito  ^ttipbjtjjM.  Non  crgojpotctt  vcnirc  in  ccndi- 

.^emonifiMtrt,necper rdiiHeMM^idiadqatfceF-  4Uai|i^lbc  triticariam fioealiam,  quia  pcr  con- 

.tum  ,  ccrta  f5'r:  iun  pr.frinr,  rnin  fim  incoi  pora-  ^idUoiMni  ficuti  nunquam  pctlmus  Id  quod  no« 

«■ 'petimui 
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^petlmus  femperidqaodnodruinfakilfg.  ii4um%  jS.ia/r.if  pirK  o%.  Con(7ftic  raim^sffud^uset 

'  fSmprmip.&i.JiMmiiminfr.deyJur.  Piiiiik»iMip  nendofnicijdo  ltg.i.fiifr.qHMiid.dus  vfu^.UgM.cti. 

ecm  yit€affMs  nequc  in  poircfloris  JoraJnio  vn-  «.luod  viiqucfadinonluiij  cft/.jffry!i|^«ff«/  66.  m. 

4uamfuit»ncqoeiMe(l<lomini,vcabralut2ppnit  /ri  ^«i«r.i«<.NoAergoiusllipula(usvicfcripotcft,3 

corofinimdi»Fe  IJUx  vtSigthftinio  iuirfr.dtpigwr.  is  qai  Itipolatuteft vfwmfiuauir,  Dec.  Vluifru- 

irifinlu  15.      dtvtHigilihui  mfr.dtd4mn.infcS.Vct  ftus  licc;  ciTcftn  tp(b  cmobmentum  rd  coatf)|, 

condi^ionemveroquamltbeccciamfbnluamio-  neac^focmaiitef  tamcn  ini  in.-  nnainparrcconii^ 

tcndifnuf  adaecfaTitiin  dacc nobif  opdktcf e  f  jfo  ,-|Bt  d.f.fiimhl^iru7o.^.fiTtotHfrMeMa^.C6.(0'- 

kaqut  & ftq.lnflit.  de  aSm.  D  E  c.Tana  q  ui  ve<fl  iga-  ^ue  fit  icruitus  perfonalii^  procuUnpio  iiD«  eil ,  vt- 

Jcmfunduoi  poflidccqu^m  quieius  hindidomi.  SccKtcrzrecuicntc^omnesTam  pccfonarum  quam 

Bus  eftfius aliquod  in  eo  fundo habec ,  ettirqae  io-  pcxdiorum  Tit.  dt  rcr.  torpor.  &  iittorpor.  infi».  apud 

rlff  doflminus ell.  Ergo  condicere  ius  illad  poceft»  luftin.  Vnde cft ,  quod  qui  fundi  qnamuis ccttiV- 

non.qaidempcr<(Ondi£bonenicecti,quoniamiu>  fumfruAumfVipdl  .riisclt  ,incerrum  ftipntatusin- 

xaomaia  dkm  incorpocaliafint.incctta  eiTccxe-  teUigituc  i.vhi  auitm  75  ^  fundi(trttififr.dtv*rb.$hlig. 

duntur/.  vhiuuttm  75.  f.fiinHmtm  &  fiif.91lfkq»  qoonicnifcilicct  lura  omniafuotincerCa ,  qaJppe 

Vll^infrJt  perh.  ohlig.  fed pcr  trittcaciam,pcr  quam  quib.non poflit  coniicnlrc  diffinitio  ccrtl  pofita  in 

iocerta&  confequentcretiamiura  pelu.itur.FuR.  I.ttrtum6.}it^r.  ctrfi^.irfii/.quarauisiusiprumpcrfe 

dus  cnim  veAigalia  ptcrim  in  re,pacc:m  in  iace  nonminuscertumiic,  qu^mliflkuilil.aiit^dkR*'.' 

CondQit.  Qnidni  crgo  pcr triticariam  con  licipo-  <3ryi5.i^wr.Pi.-iii? dc  fcruiuttib.it  vtrorLimqticpr^-  " 

tcrit,  ficutSicailcra,^uziniurctamum  cojililkunt?  diorum  tam  vtbatiorivn  quaoi  lullicorum  9  de 

lUud  obferoatione  dignam  ell ,  quod  ad  fadum  qnibas  hic  VlfilMiM^feMCfr,^^^  dobltat  qniih 

non  roagisdatur  triticati.itquam  condjdllo ccrti,  fintiura^cum  non  mod^iiniurc  ccnillbnt, fcdncc 

/ed  diucifaratione.  Condi^tioquidcm  cciti.quia  cmoluiuentumicicomiueanr:  in  q  ;o  ditferontab 

fcaa  omnia  funt  iiiccrta  Ug.  vbi  4uttm  75.    ftriid  vfufruau  A  f  dbMfln»}  qttMnui;  C'  ncraliler  did 

qaod  He  voh.oltlig.  Triticaru  vcr6  quij  licct  ad  res  poffitiin  -  p  r 'i  ni  r  iiihi!  ..li  ;  ]  i-:    .  rjnnmipra 

quoq  ic  iDccrtas  dctur, non  tamcn  Ja:iirad  pccj-  prxdia  qualiter  fe hahctia l.^iwi 4/M«d iC.dt vtrbji- 

niamnumeiatam.-inomnibasautimfjccdtobli.  ginfiutkn.  vndefie ratiA dobitandi  adhtinelocnM 


gationibus  !tic  L  iit  in  lnc.im  oMigationibusfaiH 
obitgacioprxiiaudxpecuntx  IJiquisabiUio  if.irrfift. 
denMif. 

d  Siuc  iiis  (lipulattts  quU  fit  vtluti  rfumfruStim. 
Rat.  ovB.  Vi.>ittu«Uu$  portionis  inliar  obct- 


X  'cc- 
aca- 


fumi  potcft.  Fr7;o  r,"i  vf.i  .tr  :.-!!!- i-  ,-  .im  ci: 
uicotc«pcoroili«,(tec  hanc  adior-cm  rcdUi 
tnr ,  8c  condiccnidciijri^u-tra  confli 
poflquamconftitutziSc  naiitrx  iuerinc  eo<jQ;StiMi 
modo  qao  iora  ccadi  poifui^t ,  non  coadiil^mar»- 


iicc ,  in  e^qae  diifcrc  k  rcraitatibas  prxdtoraa  fcddirdicantnr  proptiaftifidon'e^\;iMiA  tl^jR^ 

vtrr)r-.i;in]uc  ,  nin  vrbAnornm  quam  rullicorDta  Jij^.^fr     fJf./F/rraif.  riwJic.Condiccrcenim  fuam 

LtmM filius -)6.i.dominusdt Ugtt.i.  quia emoluroen-'  uroiiutem  liiicpcrionatcm  liuc  lealcm  ncn ma^is 

tuinceicontinet.t  tUiAtt6i.$.fimi9e»d.tk.  tdeo-  ouiim  atia^cemittamqiii(quaifipatcft,f  pfx^/. 

q.iclii  mn^ti';  cal^.vi ;  (Jnniinii  i..ftjr  obrincrc  di—  vbi  bcnC  AcCQtf.  COflim  Axonm  f  &fHk  AcCati 

ciciit  l.A.l  fiTitwi^.^.i  fiipr.dtrfufr.l.quivfunifruHum  fium  Hartolus.  '  •     '  ' 

I  ^  Rem  autcm  (uam  pcr  hanc  adioncm  ncmo  petct,  nifi  cx  cauHs,  ex  qui- 

buspotcft;vclutiexcaufaFurtiua,vciinrcmobili  viabrepta  *.    ihjJ  ur^  '.iisi 

,  f  dbida  fottiaz,  ficuc  acdibcafibtttiiiihfMttiiii^^ 

Ad  §  i.RemaulemlstMm.  P^ram  condiaionum  cum  q-iSrs  cot-currir; 

R  A  T.  D  V  B.  Condi6Uo  ttiticaria  concorric  Planc,quincriam  fux  rci  pdlTeftioncm  poffic  qu|i 

CiimccKcritcondictionlbQSOfnnibusprxtcrqn^m  pcchancad^oncm  condiccrcnemo'diibit4C«iicK 

CUtn  ccrti  cond:i>ionegepecali,vt  fupra  diximns.  &  pcrcondidioncm  indebiit /fg.  in.^/trliifi  15  ^.fcj  Ji 

Atqiti  condi6liofurciuadataceiiamdomino  /^.1.  iuninni vbi dixi /op. il< r0iti/f£7. iii<f«K  Poflciko cnim 

fuprJtmdUt.frtrt.  Ergo  ctiamcondidiotTiticaria  ciim  fafti'fit  magls qo^miorU t  aiialilioi^i^tilfe'* 

potcll;  darldomiro  ,  vt  rcm  quoqnc  fuamcondi-  repotcft.licccproprictajicifit  mca  ,qi:andoqui- 

cat.  Dkc.  NuilaconJidioeft.  pcrquam  nonin»  dcm  nihtl  commune  habcc  prnprietas  cgm  pof- 

cendat  a Aor  dari  (ibi  te'.n  oportere  $.  fic  itdque  reffione  Ug.  MMridlinr  ti.|Ji|^ii  etiuifiue  Ug.t)iniitt^ 

iKfit.  dttiUioji.  Ciimouc  flarcihilaliad  fit,  quim  iffr.  dc4cqutr.p:jf.  It.iquc  qui  poflcltioncni  ici  li:ae 
dominium  tran^fcrrc  Ug.  vbiatltmjftf.  vltim.  infr.    ab  atio  dctentam  condicic,  cemaKenam  condicic 

vtrh.  thlig.  apparcc  id  qnod  mcomiamcftt  dari  noafoanuNam  8r  polbilliord^i^idbtione  genc 


roihi  an  .i 


}(Te  ,  qut.^  ncc  magis  a  cum 


rali  cominctur  /  prox.in  fin.infr. 
fieri  pctcii  dul.  i.fuiuqi:eUg.nonvt  expluribus  a    FWiiircm«iiiitiR4lrr<]pr4.  P^utfawiosaliqjjai^ 

4t  rtgul.  iur.  Ug.  in  bdh  fi  quii  fermm  infrdt  capt.  do  poftie  meUorc  lenfo  it^i ,  rt  iiiiiw(fiiirj>iI>npM:' 
^pojlliiU't^'li  ciinr)  aoitL-.r  conua  furem, cuius  o-  Noa  quod  ignoiaremus  laptotem  cllcfu[cmun«^ 
diohuccece^cumeft,  vtnon  minuscondidionc  probiorcm  Ug.ittmfi  tum  14.  f.qui^vim  iMulafjigr^ 
quSim  vindicatione  ceneatnr  f^.  vlliflk  fupr.  vfufr.  Qued  mtt.  cauf  Ug.  i.  /.Mfm rir^.  vi honr.  rj^tJ6c6<' 
^gum  fMUt.  Atoui  condiiflio  fittcaria  t.-itn  vcic  quc  rci  :m:nobilis  no'i  mags,s  lapinam  quanifur- 
•condi^fcio  eft«  qu^m  cctecs  condicUoncs ,  ciuf-:  tum BcupolTc  ^.qfiodamtm bifiu.dt vfuc4fJq.qH4m^ 
le  hatocK  tc  potelhtia  eft.  Eigo  pcream  •  rtm  ii.it^.mt.UL  tit.  fed  vi  Vlpiani  fencencia{»l 


idemqu 

eqa^  intendita&or  daii  iibi  opoitcrc 


Etconlc-    tiiUacciperctur,  &  ad  rcm  quoque  immQ^y|pi|i^ 


«fctli 

hec  cafu  condiaioiqglcatto  MtanQcoodi;  jiPlJimBlSB!^.'.1(iS/if^ 


■  f 
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50$         ANTONlt   FABRI  I.C.  RATlONALtA 

iUI  qol  ▼>  rapait  condici  poiTe  furtltu  con-  iriiiiu  qakn  coott &  furcm ,  cxcroplo  0Qii^i6^fr«{ 

dUHone(.jwMMiB^^ io.$.« ptfrMrmMt,  nit  faccio«.  N«tn  coiitra eum qaoooe iftAitk0^'' 

fat.  It2&  monenduna  fiiit  polledarl  triticariam  re  ,  quialiimdcfiiadovlictocKBfmkiiflfeivl^ 

^IQH aiQnwn  ta  pcoprig  aiiacffaa  raptorem.non  frox.fiq.  .  "'^ 

i.  Idf  m  iibro  iS.  ad  Sabinunj.  ' 

SEd  &  ei,qui  vialiquem  de fundo  dcicdt,pofle fundum  conclici  Sabinus fcri- 
bic.  &  ita  ctiam  Cclfus.fcd  ica,ri  dominus  fit,qui  deiedus  condicat.c«tcniin^ 
j(inonfit,poflcffionemeumcondiccrcCelfusait. 

Jil  Sed&  ei%,  piJtaaclcztoliiMaiirittkfimdii&immobiMHr 

Rat.  DVB.  Condictione  triticaHa  nemo  yi^oStff\si.furiiat  quoqutrttlnfltt.itjffwtf.ciii^ 

TCmfoara  pecfeqoipoteft  ,ni6ii«ipfiacaiibiMqol'  cAm  qttamnls  latniia  patcat  coodidiio  triticXia» 

but  podar  eam  pecfequi  per  eonoidfoiicmlbrt^  qaim  Ibitiac »  iii  eotamcn  ccttnet  (imiktudiocaf 

•  wam%Jtkifr*xJufr.KK^\  pccfjttiaam condldlio-  cum  fartiu.-i ,  qu&d  Hcuti  non  datar  fartioa pr#w 

nemnemopoteftfundumcoodicere,qujareiim-  adkoris  propria  nifi  contra fiiren)  &raptorRD, 

tnobilis foruKn fieri nanqaom  potcft,vc  proximd  iifemque criticariajitanecdatuctciticariadoaHno 

diiimos.  Ergo  occ  per  tticiGBCiam  condicere  fun-  nifi  contra  violentum  inuafbren»  acecoiitri vfo^ 

dam  vi  pnirefTumquifquam poteft.  Dec.  Condi.  leocom inuaforem niti domino,  vtnecmeiior  nec 

€i\o  triticaria  ficuti  latiils  patct ,  quam  condi£Ho  deterlor  condicio  fit  inuaforis ,  qiiAm  raptocis  U 

certi,  vt  dizimuf  «d  initium  legis  przcedeotii,  ita  furis.  Qubd  Ci  is  cuius  poircflionem  alius  inifafii) 

&Iatiii';  i]uaT)  condl^ofurtiua.  Hsccnim  ad  les  non  fic  dominus  ,  habebit  quidem  nihitominils 

IBvbilc>  catuum  pertincc,  non ad immobiics.nc-  condidioncm  ttiticariam»  fed pro  poiTcfiioaeian- 

qucadiuca,  quorumfcilicetfuicum  fieri  nonpo-  tumnonctlamprodominio.  QinfflqBonArtiiiar 

teft,quianccpoflidcripoirunt,Ttf.fii/ffr.  it  rtb.m-  domsDiis  cf:,  fi  malit  polleiGoncfn coJicerc quam 

par.  &utctrf.  Trlticaria  verb & id ics  immobilcs»  domiaium , adhucaadicndus c(I,nam  &poiici](io-i 

ftadioraquoqoecompetiid.l.fr»x.yf(^.  Et  dincr-  nis  domininm  quoddam  c(I ,  vc    pcof tiewisi» 

iitatis  ratiocuideasillacfl  .qiiia  condiclio  furti—  camctfifaciliilsamittaturillud  quam  propTtctatit 

ttanafcitoresfoccoi^MMfra \o.%.quotuimfr,dt(ot»-  Ur.fi  fKkri  i7.f-dt0iiwi*infr.ie  M^r.ftg.tiaiSX 

fmfklfUfiimlmm ^JBklfmHimffimMtemitif.  t3$  buuf.ftf  Ecice  l>end  hk  Accarfint ,  Miant 

dtptful.  iw  nfblluctumnoncft,  ncqnccondiaio  ctiam  pcradiorcm  perfonalcmpcrinde  afquc  pef 

furc]ualocattlJiaberepoflit/.)!ia»i}.i  ti<cmli(iM;wf  intcrdi^apoflcrfionem  pecipoirc  ex  l.utMitiit,U 

fffr. d« im^  At triticarianon  iccm .-  Et  ficacilcs  fiifinmmm figftjk mmMik»lAA.vgittimi, 

AitiflCftdicicbiisfimiiiicUMcft«acporrmrvfuca-  ni  fcfiil 

V  Idem  libro  17.  ad  EdiiSVum. 

IN  hac  a£lione  G  quxTatur,  res ,  qux  pctica  eft,  cuius  tcmporis  a^flimationera 
recipiat ?  verius  cft ,  quod Scruius  ait, condcmnationis  tempus  /pcclandum* 
ii  vero  dcficritcflcin  rcbus  humanis' :  morlis  tcmpus,fed  c# 51X07« ,  f  ■  d.Utius,(c* 
cundum  Cclfum  eritipcdanduro :  non  cnimdebet  nouiilimum  virx  tempus 
ofttmari :  neadexiguutn  pretium zftimatio  redigatur  ^  feruo  fonc  mortife. 
rc  vulneiato.  In  vtroque  aotem  ^  (i  poft  moram  detetiortes  £i^iit,MarcelIus 
fcribit  libfo  ao.  habefldam  afftimatioiieni,(pjant^  deterior  res  &Aa/it.&  ideo^ 
£(|uis  poftmotamferuumelufeatumclederit,  nec  Ilberaxi  eum  ^uareadtem'» 
^morae  inhis  eritreducenda  aeftimatio* 

.Xd  L  Iithtc M&ioHc^  qui  propetito  hcminecondemQaatcnim  a^  it» 

Vh  alia  eft  intoto  iurcnoftro  Icx  qujc  obfcu-  ftlmarioncm.  Scd  decidendiiatiocft  .quiapritor 

riot&ditficiUoce(rcaedatuc,nccimmcrit6  apud  in  cdicio  dcltc  iudicaia  &  de  fcctentiarum cib* 

^«qalcondidioois  tciticariae  naturam  &polc*  Au&executione  voloit  in adioaibotomnibattts 

ftatcmfgnorint.  Mihi  nulla  viJeturfacilior,  &ex  temaiudice  cftimari  prr  rcntcnuiim,  vtiudicati 

iis qutE ad icgcm  primam  fcripfimus ,  remanctiam  exccatioaiiquaficii poiret*  auxaiMquioonpoiTcl 

nl  ullimflc,  pcop«modam  explicau ,  ait  Vlpianua  dcn  viB&  iapceiBonefn»miMlSldmtdam  fioCa  j' 

inhacaftionc,  idcd  in  condidiooc  cciticaria,  fi  ficicndum  quis  condemnarctur /.4.5  ait prttmi^» 

qaxcatur  res,  quxpccltac(lcuia»ccmporisc(U«  .d(naiiw.Pccaiuacnimibiacft.quxpcrpignocui4 

atatloncn  recipiat ,  vecius  cfle  qn«d  Seniia*  idt  ^apiooenn     dlfltn^eo^  esplicari  commodd 

fondcmnatlonis  ccmpus  fpeftanJum  cfrc.In  qiio  poced,  Innito  ctiam  condcmnato ,  &ipfotamea 

cpictes  omncs  non  iioc  vel  illodfacetc,  fedpati  cannkBcoafia 


kliomineddbl<  JLilMir#i»  15.  §J pgntn&ftfl.  «Alib |lqoe pla. 

>dliWMCio^Bil>deducatur  in  condcmnadonem»  ribus^nobisoifcnfum  eft  in  trrtr.t.&^.  cty.  Ot*** 

Rat.  ovt.  qoia  in  condemnaciooan  dc^o^  Md.  85.  Ncqng  hic  cepcteBus^  Sed  addemnt 

imdiiai  eft  iilud Ipfum  quod  pethura fiikt  6e dc-  b«ic  ipram  IwHcMdi  catioocm » aut  potii^s  nc- 

dnaum  in  Ubcllum  ,tc  lententia  (it  conformlsli»  cefritacem,llcitaTribonianoftuha&abfurdadi-' 

bcllo  l.vtfwidus  ^9  fupr.commun.iiHid.  &{atuuaia-  cacu^jyjigiy. yi<«n.C kfiitic.  Ubtrt.  & ab Ac cuc 


dezdTc  diatui  quiiudleacvlcra pcda Lrit.Ciffi'   fio  Jtwd  fim«ai  bi»legein  ,  apud  vccereo 

iodaW* 
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tn<^ubnatam  (ui/rc,ncc  cius  rci  luculcotJorem  pro- 
bariooeaivllacD  quxrendam  circ,  quim  quK  ex- 
»t  in  dUl.Ug.  vUim.  Ctd.  dt  JuUk.libtrt.  vbi  rc^ert  la« 
{linhnus,  in  fpccic  illa  dc  ticrcdc  iuiVj  carc  fcr- 
uuro  iegatarioad  eiKtnnianurTiiucnduTn ,  (1  hccct 
fcruutn  ditc  noluctit  ,  led  litigare  inalucrit  ,  &c 
condcmnata^  3  J  liti!  ariltirationem  cim  prztlitc- 
rit,  dubitatum  fuifle  apad  vcrcres  luns intcrpic- 
tcs>  an  aliq' oi  ohftacuhim  libeitacicx  haccau. 
ia  proccJciCt.Nc n  ait  cJuKitatum  fuiHcjan  fcnten- 
tiaeo  modo  conctpi  pplFct  aut  Jcbcrct.  Qiild  e- 
nimfuifTet  (1  iltia$«miam  iuris  quxftioncm  mo- 
ucre  circaeiu$fcnfcn:ic  cffcftum  &exccutioneni, 
qiiz  pcrper.im  ac  nulio  lurc  iata  cHet  >  Sedajc  du- 
bitacurofuiircduntaxat ,  an  cxeiuimodtfcntcutia 
madata  cxccutioni  libctias  itnpcdirccur.Vidcbatur 
enim  impcdiri,  ciim  nnn  polfct  1'bcLta.':  pixi^a- 
li  nequc  abhcrcdc  qui  /ccul  zltimatioecm  lcg-i- 
tario  cxcondcmoadonc  ptjiiitillcciicqac  ^ic^a- 
tario  qiii  fcriuira  non  habcict,  lcd  pro  fecuo  x- 
liimationciii  iy-ii,i%  acciperciulTus  cflct.  Nccfa:  i 
ratlo  vHa  enci  conrcruanda:  huius  liticrcatis,  nifi 
aliqua  cx  patic  ad  SC.  RabrianLimpirrciiicrcvi- 
deretor ,  dc  q  io  in  Ug.  ciim  rcri  iC.^^.fubutHtum  & 
fcqq.  vifr.dt  fidtk.  Ithtrt.    Vidccur  cnim  htc  ca'0S 
praxicnc  acccJcic  ad  ilhmi  dc  quo  in  (t.vUtm.diil. 
Itg.cumvtfi  ,vbi  tiadbt  Vlpianus  ,  fi  hert.s  latitct 
^quo  fcrujs  lcgaaii  f  lei.-ir.Icgatai ias  vero  qaili- 
bertatcm  przflarc  rogatus  facrat ,  picfcns  (it,an 
Senaculconfuitum  Rubrialium  dcftciat.   Et  ait 
deficcrc^^  libert.itcm  impcd;ti,  (i  ,>;in\s  lcgata- 
rium  ciusrcruidominium  niinqu.^m  nj&utn  fjlf- 
fc.  Senatus  cnim  cum  dnncaxat  cafam  complc- 
xus  clc ,  quo  ij  a  quibus libcttatcm  pra:n.iri  opot- 
tet  e-jocaci  a  piartorc  adefll'  nolucrint  dtil.$.  fitb- 
titntfwi.  Inpt(ipoll:naii,emlaticat  hcrC5,qui  iibct- 
tatcip  priliaic  iuflu»  roii  c(\,Icgata:ins  vcro  pr«- 
fefiS  cil  ,  qui  libc  tii.cin  dare  iufljsf.iit.Ob eam 
ntininim  ca  liim  Ajb:nii;'^iturcx  Pauloio  U^.ftqu. 
priii<i|  Cin  hoc  ;afi  a.k"  indam  cflc,  vtv^iinhac 
lj./cc'!e  liheruti  prelpiciatiu.  QHOcxcplo  non  ma- 
le   luftinianus  ftipiudiaam  conuiiutioncm  cdi- 
ciic  ad  cnHlcrua.nuam  libcrttttem.  Quid  coim  rc- 
fcrt,an  hcic,  laiicet  nc  alcgataiio  conaeniatar, 
yn  vcrb  lui  copiam  iaciat ,  (cd  vilhigct  cnm  lcga- 
taiit>  >  priftctq.ie  ci  xllJtnatior.cm  ittui  ,fcruum 
vctu  ipium  l''*i  rrtincat  ?  Scd  male  lutlinianus 
occali  oncm  fcicri  \T  ronx  eonflituttonis ,  &  ma- 
tcti.im  fu  nplit  cx  lluitiiM  iudicis,  cum  exmera 
facinnc  ac  nccciricacc  u;ris  cam  fumere potius  dc- 
boiircr,mira;lquc  prudcncum  vcrttum  lluhitiam, 
jion  nnui  iudicis  qui  recnndum  vctercmlurifpru. 
dcntiam  iuilicaflct.  Videtur  aucem  Trlboniamis 
\n  i\\x  connitutionead  ius  illud  nouom  refpcxif- 
fc,  qiiofl  ipfcto;am  vctctcm  iiuifprudentlam  per- 
urrcendo  in.Jr.xcrac  in  Ug.qui  uilnutrt  C^.fupr.d* 
rei  vendu.vt  \bi  doc:ii:Tiu5.  btfi  lcz  illaadat^ioncs 
tantum  afbitrari.^s  pcrtincrc  vidctur,  nonctiam 
«id  a<3ii.>i^cs  ilriftas ,  cuiufniodifimra£tionesom- 
nes  tani  cx  ftipularionc  q  :iin  cx  ilipulatu ,  iiim- 
quc  cond'fxioncs,&  cQnfcq  -cntc)  triticaria.vtdi- 
^mus.  Qnarc  non  cft  quod  cuni  Acc.irfio  ,narto- 
)d  aliiiquc  inccrpiccibos  dican.u:  hominem  dc- 
bicum,  qui  in  fptcicr  h  iii»  legis  pctiius  fucrat  pcr 
triticariam,  fuilfc  q-iiHcm  aJh.  c  ;n  rciumiutura 
tcmporc  fcntcnti^ ,  f.-i  non  indominiodcbicoris, 
qui  proinde  cum  pctitr.ris  com  pcrfcdc  faccre 
ftion  poif^t . condemuati  dcbueiic  ad«;ftiniati«« 
Toni.lII;  ■   


ncm-.iDtum  cnim  hoc  commcnt<tium  &  diuinato— 
rium  cft.Ncc  minils  illud  quod  Bartolus  tanquam 
fubtiiiordeingcnio  fuoiubiungit ,  fuifleinrerum 
naiura  hominem  tcmpore  icntcntia ,  fcd  pexitlTc 
ante  iudicati  exccuiioncm  ,  quaii  verb  lis  xflime— 
tur  in  iudicaticiecutionc  duniaxac  fi  iudicato  non 
raiiiliat,  non  autem  per  lententiam  ipfam  &  coo— 
dcmnacioncaa  //i-JX.iB/i-.Aicpc  hicprimusnoftro- 
rum  in  huius  lcyis  iocerpret-itior  c  crror  cft.  Scqul- 
turalia  longc  grauiorhuiuslcgis  difficulcai,  qux 
aiium  quoquc,&  gtauiorcm  intcrprctum  ercorera 
iuHcxit  in  co  quod  Vlpianus  cx  Scruij  fcntcnlia 
fcribit  veriiis  clfc ,  in  hac  aifiionc  fpciaanda  cam  x- 
ftimationem  qua:  cft  lempore  coademoatlonis. 

Ra  t.d  V  B.In  a(!!tionibus  omnibus  ftridli  iuris, 
quoticsdc  ineunda  rci  dcbitx  «ftimationcquxri- 
tLr,infpicicndum  eft  pricisitcmpuslitisconterta- 
tsi  vmtm  ii.fupr.dt  rtb.crtdit.l.prox.infr.L^.f.inbdC 
i/  fr.(omtned.l.homintm  57.  ntAiiiat.  l.fundum  2^'.  dt  «9- 
Uiit.^dtUg.  Eft  cnini  hoc  proptmni  iud  cioium 
bcini  hdcitvt  in  iis  tci  iudicandx  tcmpus  fpcctciut 
d.^  iniuc.int.  morx  vtro  icmpore  rcs  pliitis  fuit  /.5, 
^.JipeT  rtnditortm  dtailm,cmpt., KtqiiicondiStiottl- 
liaiij  cft  ilndii  iuiis,  vc&  cxtcra:  tonilidioncs 
omncj,  fi  hifficictiS  cd,  vt  eft,adion'..m  tminium 
bonzfidei  cnumcratio  apud  lullLo.  in  ^.xtttoitum 
hijlit.  dttcluH.  Iirj;o  in  ctiticavia  perinde  acqticin 
condidionibus  czccris  on-.nibus  tanii  lisfflliman- 
da  ell  pcr  fcoccnciam,  quanci  prici.  c  luic  cen-  poit.' 
liciscontcflatr.Drc.Ex  cotenipcrc  quldque  ^ftir- 
mandiim cft,quo  folui  nouiflliiu^ poiuit  IJiCdU/.di* 
it.iiifr.dt  re  utiic.  Atqui  rcs  per  triticariam  condi- 
dioncm  pctita  potuic  folai  vliitr.o  inllaDti  ante 
condcmnationcm.ciiifnuc  folutio  haud  dubic  pc* 
pcciirctdebitoti  hbcratiuncin  }.vlt.lnflit  dtpcrpct.cr 
ttmpQT.t^.  vbi  dicicut  iudiciaomnia  hoc  fcniu  cllc 
ablolutoria.  i-rgo  fi  ca  rcs  folutanon  fit  antc  fcn- 
tcntiam.tcropjs  codcmnacioDis  in  ca  prxcis^  Ipc- 
i9:andiim  cfl  .•  luftans  cnim  illud  ptimum  cfi^quo 
rcs  pctita  ptarftarl  &  folui  pofll-  dcfmit.quiafcm- 
per  lis  zAimandacftpcrfcntcnciam.  Litisautcm 
itrllimatio ,  nili  in  pccunia  nuxncrata.licri  nullomo- 
dopotcll.  In  CTteriscodidioiiibusomnibusttliud 
iuriscft,in  quibusfciiicct  pccunia  dcberi iocipir, 
&  rcs  pctita  folui  poflic  dcfiaic  cx  icpocc  litis  con- 
tcliatx proptcr nouatiorem,qi!xficpcr  contcfla- 
tioncra,&  qux  tamen  nulla  lit in  tricicartn,qiionia 
in  ca  hoc  ipfum  exprclllm  agitur ,  vt  nulli  fiac,  fc4 
vtilludipfii  qi:od  io  oblig:^tionc  &  peiiiionc  fuit 
icmporc  licis  conicllaix  ,  in  cadcnicaufa  mancac 
vfquc  ad  tcmpus  rcl  iuiiicatx.  Valr at  crgo  Placcn?, 
tinus ,  q-.ii  dixit  lcgcm  hanc  intt ll.gcndam  cflc  de 
condi6tione  triticaria,qu.T proficilcaturcx cotia^ 
Ocw  bonarfidei ,  quafi  vetb  poditaliqua  ccndiifiio 
ttiticaria  clTcbonz  fidc1,aut  ex  contra<flu  bor.x  fi- 
dei  nafcia^ioflridliiuris:  contr^qu^m  fcriptum 
iit  in  l.inhent fidci  j.vtrf.fitAWr infi.tit.prcx, Am  qua- 
fi  condiciio  ttiticaria  gcncralis  dicacur,  Idcoqu  id 
ex  quolibctconttaduetiam  bonz  fidci  pofEt  c3-' 
petcrc,ac  non  potiiis  quod  ad  rcsomncs  coir  petoc 
prxtcrquam  ad  pecuniam  numetatam  Sc  ad  fi. 
dlum. Valcantltc,quidiftingauntfpccic  V  dcbi  a 
^rebus  cxteris,vtin  fpccic  dcbita,&  per  triticar  i 
petita  t6puscondcmnationis  fpcdccur  ,  in  cxteris 
vcrb  rcbus  qux  in  pondcrc,numero ,  &  mcnfura 
connfluntitcmpaslitisconteflatz.  Obflat  eoiin 
lcx  quz  fequitur  in  hoc  tit.  vbi  poliquam  dixit  C.i.< 
iusjlimcixaliquapcutur  pctcondldioncin  certii 
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qaz  Dcc  loeo  nec  tempore  ccfto  iltf  1  ilebaeric,  pleaiwtt»  ^wiA ilt<ifi<rtrloi>cnitlMI  ii<<<ii 

Wt&Ukdam  cffi  letnpusquopctit  i  cfl ,  idcftlitis  Dcniqtic  fiq  Marccllas  Irquirui- ,  habc&damflC 

conteftatxi  rubiungic  dc  cxcew  icbus  idcmiutis  (e  ^imitioatm  qn0KU.d(tttitrm,ft84ji^^»fm 

cfle.Scd neqac  qaod  rcripiam eft liriiifi.  i^. ).    i»  f4m,yt  intelltgMMfe iwiaf  dKtefotttfowiyttWt 

Ihif  f««w«i.>diUiiiDCiru(npettinercpotelt.qu^in  aciara  totius  i«i  4ebicaf  f^dondain  efTc  x{limft«^ 

qao^eciesdebeatur,  vtafitithe/u^dte«*fitinoer  kionem,  c4is«|0M  d^tciiontioBcm  ptiifxSuii 

tCDntradlam  commodaii ,  &  coiwtfpillriffi  i»^  It6n«^e«  ottHam-^emiat  tnoiit  nidon^MipaWf 

l^qnanilbqnliicincsutaobsmodadcauramrunt  dam  li  rcs  debica  viltor  caacilmfada  {Icytodq^^ 

tts  omnes  ,  que  ponJcre,  numed»,  &  nenfara.  ti«m  dcteiiot ,  qaamais  mon  pta:ceirea(r£j^ii# 

ioa&3Mtii^l.l{g'i  $  vUim.&l^.4.ttd.iit.WaitU  fententis  iotcfpretnni  emrem  mamf«fiifiM^ 

edMB4)aod  Bulgarus ,  &  poft  eam  fiartoltti  disie  conuiocitycpii  mbnftram  hQC,n  appelUtfteMMV 

reftrirTgendameirchancicgemadeamcarum.qaa  zftimationis  ^nuti  plurimi  etiam  tn  coliik 

tes  pc(  triticaiiam  pctitaulucisfuerictemporecu^  ^ioae  triticacia»  cattcHfqae  ftridi  iuris  copw^i 

deniiMCtonis»noenim  diftinguit  Vipianus.an  pin>  ^ba|^ioducunt ,  qaocies  itto(»aiiqoa  prec^il^ 

tiseofcmporc  facrit ,  an  minoris,feJcondcmna—  licct  nulla  deccrioratio  intcruenetic.  Su^^e^  w«' 

ttoaistempus  prxcUc  rpcftandum  c{k      :  Non  ib  lunt  iotcrprctes  ,  qui  in  ineunda  a:fUma|ia« 

fetiemqtuMoodo  interpceaes  letdomnrs  vuli;oin-  nc  rei  debitz  ethm  cz  coo(radu  {ttiSboni  iAid^ 

tclligunt ,  vt  in  criticaria  quoquc  fpc£tandura  fir,  ccmpas  morr  rpcftarj  volunt ,  qubd  canci  lit  «- 

qasnti  placimi  res  vnquam  fucrit^  cempore  mo-  Ainianda  fic  qnanci  tcs  fiitc  eo  ccmpore  q|io  d^ 

tKadtempasvrqoecondcmriationts.  Qued  ell rt.  rt debni^n  iolptameftto ltg.p^eBt.  DarlaHttWi 

diciilum.  Nim  nequcin  bonifidciiudiciisid  ob-  dcbuit  ctiam  anic  liicm  conii.!lawcn  ,  (ic  catn» 
tincc,  inquibas  fpe^amuscancum  vuocempore       iuoc  legem  aigumcntacur  Accutfius,occvl-, 

r es  pluris hi{t»antmone,aac condenuiationis  l.i.fi  det  Caiom  iii  lig.fnx.fifiim,  tkm  it«  ioquirur# 

vlt.  infr.  dt  aSm.tnip.  qnomoJoacclpldcbcc  quod  cum  cafum  traftatc  ,  quo  ics  cc-rto  dic  darfdeo 

Caiptum  clk  quancum  ad  bonse  iidci  contia6kas  buecic,  extra  qaem  caium  apcrt^  profiietur  Ca-^ 

|>ertiaetin  rf.  t. ^.ioiMrrtwiiwrf^^Qyaneomtoils  ias  ,  tanti  litem  cftimandam  qoaotl  too^  res ' 

ergoin  ftiii^is  ludicib idobtincbjt.-Dcniq.inau-  fuctit ,  cum  iudicium  accipcrctur  :  altoqui  ncc 

diiomell  io  Utiris  ooftiis  nomen  aeftimatlonis  tcmpusmoiz  ipcwlandum  cifcc  >  aec  qiiaaitirf^-.^ 

qnantiplorimillMt ealnm  lcgis  Aquiiic  1. 1.  Idt  rini  «b  eo  Cempoic  tct  Mtt ,  n  f oMiHblMnl 

hxtufiifr  ddltg.  Aquil.fi  ccnjiaionis fiutiiia:  Lirt  prctcs  ,  fed  tcmpas  ipfum  cnntrjL^l  is ,  quo  rcj 

rtfiirtittd  8.  $.  i.  vbi  diximus  fuiT.dtttndiS.furtda,  ipfa  porc  promi0a  fiiciit ,  au(  quaatl  plurimi 

§.  qtujaum  mfr.  dt  ftkm.  ddSAi  vbi  ttmen  nldinlr  ao  eo  tcm^e  rea  lait ,  cdm  ab  eo  tcmp  o  r  c  da. 

quodadf«ntcntiamnoflr.im  confitmaodam  valde  ri  dcbuerit.  Iglcur  qucmaJrttodumcon  actcndi- 

facit  «eiiamiacomlidionc  fartiaaatftimnioaem  mus  tempus  illud,quo  dari  rcs  debaic,  quoaf' 

quantiplanni  «onef tedi  retcorfnm  tadicii  acci-  qae  imerpellacio  &  moM  fecwta  fic  >  laxtai|Witl^ 

plendi  tempas ,  id  c(l  licis  coi.tcflatT.  Cutnonc-  ruai  intcrpreium  rcntcntiam^  ita  neqne  ttm^tfi. 

nim  egtedcretut  ad  tempu*  vfqae  furii  commilfit  moiac  »  fi  qaa  pcr  inccrpcUatiooem  ejttfriuHiij 

fi  k  tempore  monretlin  in  ftrlWt  indlciif  sfti»  dalem  feeuta  fic ;  Noo  qnaii  In  flndi  iurirc<i«4^<^ 

inatioqoaoctplurimldeberctur,  cum  abeoicm-  tradibus  Qulla  contrahi  mora  polSt  pcr  ioter«"j 

porefurmoramfcmpcr  facercintclUgatnr,neco*  pcilatioacm  exttaiudicjalcm ,  fcd  canikn  per  Vtf 
diofior  moravIla/itquiimqu;fartseftAinirrjiir-'  tif  eootefbtioocm  ,  vt  quidam  mald  credidou 

tiw4>l*<^i.F'nin<<M'>'if'*Conclud.imuscrgo  aJco  runc  ,  fcd  quia  in  iisnulius  morx  effcdos  eA 

non  actendt  tempus  moTX  in  coccra^ibus  iiri^i  poiefl  ad  augcndam  princlpalcm  cblj^ationens^ 

iuiis.  q.iodadineunJxtcizflimationematciner,  fed  tantilmad  eam  perpccuandam  ,  hadcnusvt 

Vtaec  in  condidione  futciua  contrafurem  ipfom  finercs  debita  pericrit ,  fiue  deterior  fadla  fit  pofl^ 

atccndacur.Ncqucobftacquodin  fine  huiuslegis  moram  ,  nihil  tamen  de  obligacione  pfiac^pia« 

fcriptum  eft,  quod  incerprercs  omncs  deccpit,  fl  11  detrabatur,  fed  talis  res  przlianda  firqiliBliinji 
Iiomo  debicus&:  per  tricicariam  peticni  dACtior.  te  moeaijl  futt ,  Ug.ft  t*  l^tti  x$.  &  fifiUitiki^  ' 

poftdchhoiis  iT!or.im  fa(flusrir,adtcmpusmota6  Ji  ftmum  91.  S.frquttur &fcqut>:t.&  vltim.infr  dt vtr- 

sdimationcm  leduccr.dam  ctlc.  Aliud  enim  cft  bor.tbtig.  Idquc  a Jcu  veium  cil ,  yi  tam  qUoquiQ 

deteriotcm  fadlam  ciTc  homincm  pod  motam,  cum  fpccies  debita  poft  moram'^elft  « ttBpti^ 

aliud vcro  fa£iurn  clfc  viliorcm.Eiii  cnimqatf(|uis  'feen  aflimar.da  fit,  qoaoti  riit  tcmpore  moiitf^ 

detcrior  tic ,  boc  ipfo  hi  viiior .-  poced  tamen  hcri  multuque  n^inils  quanci  pluriiui  fucrit  4  teD)|H»-: 

viliot  eciam  is  qui  tamcn  nuliomodo  hdtas  Cn  de-  re  morcis  ad  tempus  vfqtie  mttUdi  .^'qo^Mf ' 

terior.  Nccvidctiirpr*ftarihomodebitB$,f5pofl  eft  ,cum  pecitor,qooJ  quoniatnsftimati  noapo- 

moram pcxiietur  deierior^. /<{.}. $^roUiU  111^4  ceft  cicraiuiiurandaminlJtem ,  quia  cci  qucnonlk^ 

HMMAtf.  cilm  temertiieaeoainus pneftcri  pof-  extar,i)aUa]Nra:fens  cft  afliroatio.idcoaiafciiili^^ 

<it,quidfa5usfitviliordumncdeccrior.  ScdSc  ftriftis  qitoquc  .idionibas  hoc  cafu  ex  ncceflSta- 

totigi  altud  cft  dicere,  leducendam  e(r«^fUiBa-  teiaratariBUtcmX^^4^««t^«i  yii.plMit fitfr.^ttt,, 

tionemadteoipasmoiar  ,' vtVlpi«nu«c9(I|larcet«  "^.kf.  Qitnrfhililiiiftii |ii aftandi nalla  fahii^ ' 

10  in  finc  hums  le^is  loqnltur  ,  aliud  verb  sfti-  fcl  ficecHjtas  ,  11  kftfmjndi  rcs  cirec  quanti  plu- 
BMBdnm  citi|  iioniaem  quand  platimi  vnqaam  timi  Ik  tempor^  mocz  fuidet ,  vt  edpcre  cd 
feaCf Irtilyiiifeway^»  «t           interprete*  'naflne  legU^qailiz ,  in  quaotairalomo*(l|ef 
aoftri  incelligunt.  Prioris  enim  locutionis  fcu-  matur  commodi/Iimc  qu&oti  pkarimt  co  mnd 
Gu  cft.j|^^lcl«odam  cile  pnecise  cempas  mo-  fiiit ,  fiof  jlla  iuiiliuraodiddetionr.  It^mqac  it% 
firMffili«qaatiti  res  fiMfic  vltimo  ilto  litllia.  C0Q4M^milrda«^liN|d«lbctiaas  homOifipoO:. 

11  qiiod  przcefBtdetcrloratiwnfm.  Pofterior  au-  HteaS  tt>nteftatam  inortuus  fit.zfilin.ntLirquantfc 
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^^'^JEli^^I^L^t^^lI^   J[;«m  iotcrpcll3<iou.«contr,aa.  quLiadl- 

aMiA^becviloiflmmrem  lareluiMilocftopan  cltl!l<omiiii(ra  pct  conteflaiioncm.  Sed  icfpon- 

iliMmilum  cafa  quo  fcraus  farliuns  antc  htcm  dcndum  eft  id  ficti  Don  probtet  tnorc  eitrJb.iV 

MiMnkuD «feccffitfe  ptopoDaiur ,  «c  a^ioqaidc-  ciilisj^otcftatem,  fed  potius  tx  occcnitate  fnri, 

t«ri(M^^iiiMoftitfitlRi(tU^^  <!^»«of«<«r*lDdidril,,licetcam»im 

rcr« coHdlftiones  omnes,  &  r.ftiones  ftti^li  i-.iris,  obligaiioncm  pcrpetvtot ,  oon  tamen  habet  edU 

DBliamoue  ine  paneilfntrcflllfM  Bmr  «eoooet  leilttiatfoiie  rci  dcb|tat  poft  moram  pcremota: 

I>oo2  fidct  &  ftrid.is,  etim  dc  incunda  rei  debjt*  tjuja fi  haberi  allqoi^i!^, infpictrimus  ouanti 

«iUm«tioncqu«itur,rcdtantii»«tod«*ceeiJ|*r  .teifuirTet  watci^c  ntrcnto  tc.Tiporc  ir.nn  iuai,« 

Dibaseg!tur.i4  eftde  fifoaibiW»¥faris.ac  d«M»  ildorijiu/uibindum  m  cara  rem  c«ij;cfemui  ouod 

qood  ihffereftacceiforie  dcWto.  Djffcrenuac^li»  proimie  neccfTarium  cft,  nc alioriuiWr  noti  tam 

Mertifimi^ponjtoriDil /,wfc<(ii»/r.  OmmmT.  miDo»  quiih mhil  confcqui  poffic,  uruc  it  i  f  - 

yte<tt«ftlriltoitototteire«gitm,M^  in»ni«&ilbf6riaobligatio,ao«tamcniicintcrd- 

boaant  dc  vfuns ,  probatiit quc  eadftn  diftercntta  dat  permoram  perpetuatar.  Atcdm  moriiodrcttw 

«aalil»legibua&prainhancr?mcitatis.Necyeriu«  Itscontraftacftpcr  lithcontcft.uiurt  m,nihilcaiJ* 

eft,l/cet (ubtil^ vidcatur,  quod  Batioluj tradlt  ad  fa:  cft ,  cur  altcriut tcropoiis  xQimaiionera  eiiea- 

m  bMC,  eo  tantummodb  c^fii admittcn Jam  cfle  mus ,  quam  qox  ftllfemporefitft  contcflatx  & 

diflFerentlam  ioter  ^ontraaus bonx  ftdciSc  ftii<ai  condiaione  ccrti,nonttjric.it:a  caumfr  quia&: 

iuris  quo  dc^iiares  «ftimanda  fu  pct  iuiiurandum  iliud  ipfum  icrapus  iofpicctcmus  ii  fefuus  viucrcfc 

inlitem,fi^queiotclligidebcicquodfcriptumeft  ibominmif.ii^/iMl^Jhn^xtincSmtionctta 

ind.i.mhgc,  nonetiamcumalnsmodis&proba-  coiididiioncaaiimfaetit^eamzftiniationcminfpi- 

lionibus  res  xfttraatur.  Pugoat  cnim  ha:c  quoouc  cicmus  qu*  fuli  tcmpore  mortis  id  eft  urimo  ijo 

fcntcntia  cum  veibis4il ik b0$,n&i  diceftmi.  Se*  inftanti  i|a6 ei  volnere  moiWfcftf  fafitmari  c aptr. 
Ijoiturinhaclcgc.  r<^g^\i  nft  Cahid»  n/uf.dert  iudu.  tion  iLra 

a  Simodt^ut^einrtim  humanu.  Kat.  nvB.  iliaro,  quxfuittcoiporchiiscomeftat*,  qniain 

Iwte*  non  pbfeft  lioe  dcUtionciutiGurandi  «fti-  t^Hooetrlticarianonfacitconieftiiiio,  quin ctia-n 

mare  rem  ,qn«  nan  ex^nUn4lHembmy$.flMefiipr.  poft  lltcm  cor.tcftat.iri!  f|  ccics  qox  adhuc  peiitar 

dt  i»  Itt.iur.  Ergo  iulluraodara  a<aoris  in  litcm  hoc  aihuc pra:ftari|iaffiaiioc porrb cuiaentiiis appa! 

ttfiiiieceUarittmeft.nccpcrmitti  debettudlci,vtU.  iret,  qn3tm  1KratifW7^ti%9ii^rpretes  fomniant 

tem  xfti;nct  infpc£botcir.poic  mortis ,  ncquidcm  dcsllimationc  qii.-inti  pluriinietiam  in  fpebiehu- 

iiimpto  eo temporc    3^«T«,yi lcxait.  D ec. MuU  Ius  lcgis tiieunda.Nainitieftimatio  quaotlpludla} 

Wmlntcreftiiui  homo  debiiaeperterltpoftraoranl^  hbceafiidieiierietbrjqatd  hecefl^  cilet  ad  eam 

&  antc  litcmcantcftitam  vt  in  d.  f.pUne,     vcri  iratloncm  rcciiricrcqui  luoitis  tcmporc  i»^«TiJ^ 

poft  iicen  conteftatam  fiuc  mora  aliqua  prafcedea-  fumpto  tcpetiictut.'  An  no  laiiils  &  vceii.s  i7e, 
ie,fitteiitlk;Ptl6recafilneceiratliHn«ftialiaraiH  .  fieret  cfttontio  coodeoinito  promllTurc  quanti 

<3am  in  litcm,quia  ficutihomodcbitus,&  poftpro-  homo  i  tcmporc  liti.5  conicflaia-  .i  !  :cmpus  vfque 

roilloris  moraro  mottuuSjpetiailhucpoteftiiJ^g./S  mottis  valuiilci  ?  An  nnn  plurisfuit  houiopoil  li- 

fir$imH9uii'.tk.1kreti.Mig.  ItazftimAodsfteftacii  rem  conteftetam  priufquaro  vulncraictur  mortU 

viDcrci  infpcifto  pr.Tci?;c  rcinpoic  quo  pctit  is  clT.  fcrcqu^m  quo  tcmporcccBpitexvulnciclnlirma-i 

ideft  litiscontcftata::  Diciautcm  nonpotcft  citrt  ri}Tiadlatliquidrmylpianu5dumcafum,quope.* 

ibihirandamln'Iitem,qaeDtiti>teiOporecflittaii^  tttos homdrpdftf^etbcontcftatam  dcccifcrit,  non 

libs  fii  homo  iam  motiuos,  &  quiamplius nullus  qunpoftmotamexti.iiudtcialem,&antecoDtcftaa 

fell. At  poUetiote  cafu(Mbdi|Uji[kMe^^  4e-  tioncm ,  ac  patinde  ta 400  fecundum  intetprctcs 

Bltus  ftoinb  flr  poft  thelBirceimmon  inortOtin  debeietOrcHmaiio  qoanli  plurimi  boroo  ftijftix 

^etitOSclTccpcr  condiLn:loncm  ccrti.nn  prr  trjtica-  itertporccxiraiudicialismorx,  fi  qua antc  liteoi-'' 

mm.  Si  pcc  condidioncm  certl  cftiroandus  cft  conuftatio^eOntta6ta  probaretur  ?  Pctiiirccnini 

qnantifott  pntciictcmporelitftcooteftitii^.^aod  homioeiHiift  litenl  cooteftataro  cx  eo  conftar» 

facilc  fclri  f  oteft  co  quoquc  mortuo,  &qaidcm  quod  pooit  Vtpianus  fuiirc  pctituiu  per  ttitica^ 

citraiuliurand»ro inlucm,ci\miUo tempotcvixe-  riam,  petitloautem nullafieriintclligitur  nifi pej 

ilr,  q«ema^odtei  eobtin^  iii  a£bfoite  legis  conteflatiobetn.  Quicn.moondumiucm  coiuc- 

Aonilio: .  vt  dtximas.  At  fi  pcr  tiiticarHm  neque  lbtiiseft,noDtam  pctit  quim  pcteic  vult  d  l.4tnpli» 

«ftlonatioiilafpcftaripO(eft,4ucfultptidcis^tcm'  i^.i»ff.rM,  rtm  b*btr.  Et  vcto  curit.i  fcribcrct  hTc 

)n>telitfc0onteftats»qobinhaiafinodiaAtoneU<  VlpianusfffiirviMi/etoaolifjfiwMiiitv/ufrw/iM^  Jpt&tri 

tis  contcftatio  noo  faclt,  vtrcs  ipfa  deberi dcGDar,'  fi  noOita  ius  clFct,  VCinaiftimaada  rc  dcbi  a  ccrti 

ii^fquep^^eciili^debcriincipkjtqaomodoiocoo.  alicuiiistcmporisrationcmhabcti  1  t.rciscnpmtc- 

dtAione>  kHd,  aliifque  aAibnlliosomnlbttsiiae  ret ,  non  ^nicm  iototo  illo  tcmporisipatio  necat;! 

bona:  H Jeiiineftti^ittriscontlDgetet,  iwqu^tttt-  qood^  die  morz  iri  dicm  vfquc  roottii  ietiii  tafi' 

fiisilUstftimatio^aatcfttemporccoiidemnatibmj,  condcTinationis  interccrfifict Namncqtic  in  bo-' 

ciimeotcmporeiamdefietitviucrc&confcqucn-  nzfidei  iudiciis  in  quibus  plctjiotes  6c  vbctiorcs 

.^t  denerit  prteftari  po(fe?Neccdiui2i^^car  eacftl^  pttftationcs  fiaot ,  .xftimatio  vo^iiii^in  pneflatur, 

l^tioCicicndacft.qui  fi4ktert»porcmortij.L.itiin  qnanti  plurimi  rc^furit  a  rctnporc  morxadtcm- 

t^icnjSC s*«».<*T(. ,  nealioquiad  exiguuro pencque  posvfque  rei  iudicata:,  fcd yiro  ter»porc  rcspli.ti» 

|l'iui«na  pr^ciuin  tcdig.itnr  x(\^matio,  fi  pnicHi^'  Hft^OatmprcautcondemDatiotiis.n  Vlpiaous  l<£:*^ 

fnfpViatur,  vUimum  inftans  virxfcruo  mortifcr?  quiturin/.t.if/f.i/<4^?ww.f>»/>f.QuDdis:rn  .ilnsfcr? 

VUlneato.quodnan^ eniro  preciumeircpotoftferui  omnibus  lutj^  p»itibus  atqocobfctuatur  ctiam  ifi 

lliniai^rooritHrii  Dicesitafatorum  vt  morofo  de-  a^Bniidl^Jil^odiottvfo^  przcis^' 

iwy*  M|['  °o<:««t  moti«it!^Hdlcl|Uff  pcc  Sa^  ^^mttq^iMit^^         cx  co ,  qoo^^ 

^      .  ■  .  ■  ■  •         •     .  * 
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pluris  vd  minncis  pollc-ii  intcrcfle  coepcrlt,recipia,t  tigcrit  >  fi  inod6  dcbitor  r  x  contra£la  fttii^o  tcbb-^ 

a&\o  augmciuunn  vcl  diminutioocni  /.  rbitxigiiur  batur,  dam  dc  ca  valoris  diisinucio  cs  iupcruc-^ 

^.^.i  fiipr.  dtcdtrd.1.4.^.  hdc duftm dltio infr.vt bonoT.  nicntcdctcriorationc  concingar.  Scmpercniiu  pe* 

TMpt.l.  uqui  iitpattumn.  f.  quti  att  Frttor  qmd  visut  ticulodcbitorisquiin  moiatait,ccdit  dctciioiattOi 

fi*m.d.l.fHndum  ii.dt  notui  i.;.^.  dnttfrdtrts  dt  iur.fifi,  quia 5f  ciiis  pcriculo  ceicrct  fitota  rcs  pcti<c\Qaaa 

t.j.f.vlt.fiipTjtftr.ctrrupr  Lciimetrtum  i)Jt4Mr.&dr-  cnim  fic  decccio^exaliqMapartcpcric.quairnuslci 

jlttt.  legdt.d  l.vinum  & Lprox.infr.  Scquitur  licct  dcterior  fai5ta  elhCi\m a^tcni  poll Marcellum 

\>  In  pirequt dtittm.  Id  cA  liuc  rcsextct  Kmporc  dc  VlpiaaumdicimiH»  icfadaclcceiiortpolimo» 

cbndcmnaiioniiiliueaoteconcicmnationcmpccic-  ram,h.tbcndam  clfc  rationem»  quarrtodcicrior  ict 

ricpo(llitcmconrcllatam,non  itcmripencrit  ante  faifialit,  &  ad  morx  tcmpus  tcduccndamcflcxni. 

contcdationcmpottmoranicxtia  tudicialcm.  Ncc  mationcm,  vtiafiuc  huiuslcgisfcriptamcn.Non 

cnirahunc  caium  traiftat  Vlpianus,  fed  quoresde-  illud  fignificamus  quod  putanc  inc^rprctes,  cili- 

bitapetitafitpercriticariam,nainptiusquampe-  mandam  cHc  rcmquanti  plurimi  fuit  a  icmpora 

tatur ,  I icec  iani  dcbtta  iit ,  ncfcirl  tamcn adhuc  po.  morx,  adcoqj ncc  qoanti  rcs  illa  fuit  iorp edo  prz- 

te(l,an  &  quando fucarumiit,  vtpctattir,\' ciim  cisctcmporc%iora;i  autpociusinllanciillo  vlcimo 

petctur,  an  pcr  condi<Skionemcerti,  anpec  trltica-  qiioddcccriuracioncm  immcdiatcpixccilit ,  oon* 

xiam,intcrq;ias  aifiionesoulla  c([  ditVcrcntia  quod  dum  rccut.i  concedatione  ,  quo  inllanii  poicilrci 

■td  iu«  dcbiiiiijc  obligationis  pc  ttinec,red  tantiim  in  dcbita  pluris  cfle  auc  minoris  q^m  fuetlt  tcmpore 

hac  vcl  in  ftla  aiftionc  cligcnda  &  execcenda,  poft  fnorz,fcd  hoc  potius,tanti  iiic  zflimandam  quanti 

Utcm  cnn^rA-itam  ait  lcx,  <  cn'cttemporccuJeinnationisrcscx:ariS,  aut  tcm- 

c  5i^o/?ni«ri(mr»<i<rrri9r/.(^4y!/.NonaltVlpia-  pote  moctis  ln^iiTfi  fumpto,  pctempta  pqft  )i- 

nusfirdtor  quoinodo.id  interprctum  crrorem  c«n-  icm  conteftatair,  li  putl  tcmpusroorc  tlcccrior  fa- 

firmin  Jum  loqui  dcbattrcr ,  (cd  fi  dtitrior.  Aliud  (ftanontuilTct.  FiDgc  homiDcm  dcbitumpoiipro* 

cnlincll,  ficrlrcm  dc:erio:c,aliudve(bfieri  vilio  minorismoram  clufcatumauhuc  viucic  tcmpote 

tem.  Non  pocellc^uidcni  ic.ticri  dctecior ,  quin  condemiiacionis,fcd  propccr  eiu/catioDcm  non  cf- 

hoc-pfo  (iat  vllior,  fcd  p'  ie(\.  ticti  vilior  cciam  non  fcdigjjumniticrigiota  aurcis,  quifl  clufcatus  norl 

facta  Jecccior.  Adeqque  quod  magis  mirum  cfl,(ic>  fuitTccdignus  ctTct  quadraginta ,  vc  iocxcmplo  foJ* 

ri pntcfl  pcr  accidcus ,  vi  faAa  dcterior  tiat  umcn  pcrius  allato.  iiunc  ipfum  vcro fcruum antcquana 

precioiior  au&Q  prccio  reium  qux  funt  ciutdcm  clulcatusctret,  aceoicmpoiequomorapcrimcc^ 

ipecici  vcl  gcncrlf.Fingccommuncpicciumferuo-  pcllationcmcongruoU)Co&  tcmporcfadtamcoir.- 

xum  tcm"o  c  •iiorxfailfcvigcntiaureorum^tem-  milfactl,  oonfuiircdignumnifi  vij^inti,  quudco 

poic  vcci)  iLibfequcuti  auiSlum  circ^vfque  aJqua-  tempoie  ccmmunc  fcruorumprccium  vihusclTct^ 

dragintaaurcos.  Sctuuspollmoramclufcatus  td-  An  in condidionc  tclcicaiia  xAimabimus eam  vi* 

h^ic  porcrit  ztlimarltrigincaaareis,  quiantcqu^m  gintiduntaxat  aureis,  hocctlquaoeifuit  rcruusin- 

«lufcacusclTct,  non  facracdignus^nili  viginci,  fcd  ccgcr tcmporcmotx^antiigincaquancicRtcuipaio 

^ui  tamen  hoJic  dignus  c(1e.  quaJraginta  ti  noo  cujcmnatiootsproptcrcluiiratioaen)?  Aodcoique 

c(Icte!iifcariis.ldi.mqucmaltofaciliuscucniiccin  qasdiaginta,  quancicircc  liaonfuilTet  clufcacuj? 

fiumtiti>,vino,&  aliis  mcrcibus  quatumpieciain  Ecnon  dubico,  quin  quaJragintazQimari  dcbcar» 

lin^ul  's  fcrc  dics  mutaniur.  Qi^i^m  enimfxpc  ac-  alioquiprodelVccroorotodcbicorr,  quod  poilmo<* 

ciJic,  VI  fiuraentum  vcl  vinum  dcterioracumca-  ram fcruusdctcriortadasfuitrc.-jfiobdctcrioratio- 

riu)  tamcn  vcodainr,  q  lamquanci  fuic  antc  dctc-  ncm  iljamnonoitiad  vigiocitcncrctur,quifiroora 

ciorationem,fed  fcrapcc  vilius  camenqu^mfi  Jcce-  fadla  noncircc.teccreturad  tr;ginta,etiamdctctio- 

rioraeum  hodic  nonctTct;  Rcm  .iliquam  viliorem  rato,  &  elafcato  feruo ,  adccjqucad  quAduginta  (i 

fidlam  cii-n  dicimus,  nihil nifi  valoiis diminutio-  clufcatus  homonon faifTct.  Scnfusctgo  Marcclii 

ncm  (igiiihcamus.cum  verofaf^amdcccriorcmjd*  &  Vipiani  c(l  ^infpidcndujnctrctcropus  morx,  vc 

gnificamnsdiminutionem  fubllantix.  Rctdebita  fciatur  qualisfcruus zdimari dcbeat ,  vtnimirum 

etiamli  fa<^a  fit  vilior  nlhilominAs  folui  poted ,  cx  ifctlimctur  integcr,non  autem  clufcatiis,  fed  noa  vt 

cique  folutione  contingit  libccatio,  (icd  nda  dctc-  fciaior  qualitct  Sc  q'ianti  xflimari  debcac ,  fcmpec. 

tior,quamuisprcciottorin  quantiratc  precij,  qtiod  cnim  lis:^(limand.acft  infpcdlo  tcmporecondem-^ 

cxca  ie.iigipotcfl,mucatoaa.  6que,vtdiximus,rc-  nationis.autmortis,  fcd  inccgrt  horolnis,  nonclu-' 

rum  ciurjcmgcncrisprccio,  nonpoce(lfohii,vtcx  fcatis  quzpotroiQtcgrihominisxftimatiooupof^ 

ca  foluiione  inuico  crcdiiote  dcbitor  liberctur,  fctiieti,  nifirediiccreluradtcmpusroorxquocrac 

Siiomodofctiprumcftinhaclcgc&in  J./.;.$.j(rrd-  fccuus  integcr*  Itaquc  cuniungendumefltcropai 

M  infr.  Commod.  Scilicct  fi  faiSa  (it  dctetior  pod  motx  cum  tcmpotc  condcmnacionii  Vcl  mortis» 

motamaut  pcr  culpam  dcbitotis,  aitcrucium  (i-  non  vtlisx(\imctur  vtrotcroporeres  plurisfuciit, 

quidcnn  fufncit  Itg.tpiif^i  ii.§»t. i/ifr.dtfolut.  nam  ex  qaomodo  in  bonz  (idci  coatradu  contingcrct  dj. 

die  morx  omne  periculum  pertincc  ad  metofuin  y^.vlt.dt  dSxtnpt.  fcd  vc  xfiimctac  homoquanci  ifl 

dcbicorem,quedalioquiadcredirorcmpcrcinut(rct  tcmporecoodcmnationls,nulla  habicaraiione  vili> 

i.l.fitxlt^tti H.&  ftq.lfiftruum  $i.^.ftquiiur&ftq.&  utis  qux  pcr  dcterlorationcm  po(t  moiam  fupcr- 

f.vlt.infr.dtvtrb.obitgdt.  Etidcobcne  Vlpianusex  ucnit,fcdpcrindcac^po(lmoramdetcrioratasnoi» 

MarccUofubinngit ,  rcfa^a  dctcriorc  habendom  ciTct.  Planenoaau^ofcruorumprecio,  atqueit* 

circz(limationemf»i<nX0  datrur  rtsfdllafit,T\on  au-  qaodoeccdarioconfequcns  cll,imminutafciuidr 

tero  ^»4nr0ri/i«r.Poicft  cnimfieri,vtctiamfubdu-  bicipropccr  decetioraiioncmpod mnram xfbin>'« 

^Jf  prtfciodctcrioratiools  tes  prxtcrca  vilior  fadla  tionc,tempatmorx  ptxcisc  fpedtandum  crit.E^it^ 

lit,quo  tamencafj  Marccllusnondiccrctreduccn-  commod^  incelligi  hic  verfic.poterit ,  tiadhu^ca^ 

damcfTead  tSpusmorxx(llifiationcm,nihilenim  fumrcftringaturquonullamutatiofupcrucnritin  , 

debitorls  intcrefl.an  crcfcat,  veldccrcfcat  xdima-  prccio  communi  fcruorum,  fed  tantilm  in  xtiroa- 

rcldcbicz,ncc  ii  poft  moiam  cadimioutio  con-  doncfetui  dcbiti.£(lcniaii]lc  cafus  pauUo  aieoioc 
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<&  nrior  qno  feruortltn  omntam  prcckm  aufttim  vidcturhuiusIogisintcrpretatio.Radolgltordubi. 

£t  vellatminatum. ncc Ud\c  macandi  Aiat  tetmi-  taodi rpeciaiior  iliacil ad hanc  verficuium^qubd in 

«}.  Qs&d  11  poftmonm  fle  aotelitem  coiiteftatani  aftioolbos  lltii&u  <{uitltff«ll  condi^inticaf ia ,  n 

dcbitiu  hoaio  etTet  tnortQus, tutn  veritzftitnanclus  &  alta  t^uThbct ,  f'<^n  folctliabcriMtio  rnorir,  fej 


pcr  aworis  uiiiuranaum  in  iucra  ,  cum  aiucr  non    TTMm  jb.mj.lUV}Mr.l.}.VMtn mttgr  ttJl.fnhlOr.Scd  ifm 

poifit  iudex  rem  qaz  oon  excac .  Ted umeo pro  cz-  cidendlilU£t>ruoc qiiod io  iudiciis  Ari£^is,licec  noti 

tuiie  adhac habMora  pnifeadttjapoft cftiing.  lubeatilrritefonionradaugendSobligatione.habe. 

re,vt faprli  dixlmns ez  d.l.mMSi»mht rerjjc.p!ar:e  turtamcadcapcrpctuacMfiuedcbitarespoft  rooij 

(tgrJtmUtMf,  AcqueJiscquidemgcrmaaamihi  iatota^cciai^liacdetcrior£idftlir,Tt^cainai^ 

if.CAiTsUbtoi.tdtailiftflinPtoidDcitlft  .  ' 

C[lmerxaliqu3,qux  ccrto  dic  dari<lebebat,petitafit:vcluti  vinuinjoleum,fru- 
*^mcntum:  tanti  litcma:llimandam  Cafliusait,  qLiantifuiircteo  dic,quo  diri 
debuit.fi  de  dic  nihil  conuenit:quanti  tunc,cum  iudicium  accipcrctur.Idcmquc 
luris  in  loco  cflc;  vt  primum  a:llimat!o  fumatur  cius  loci  quo  dari  dcbuit :  fi  de 
loco  nihilconueair^is  iocus  ipe^arccur,<^uo  pctereiur.Quod&  dc  ceterisiebus 
iurise£b.  > 

ncn  in  gene« 

rc,  vtmciccsconfiftiinr.  Ncquc  rurfusdifftccntia* 

Huius  lcgis  interpretatio  non  alia  l  nobis  cxpe-  rationcm  vllam  probabilcm  adtctre  poiliint ,  a^i 

ftind*«ft>qakm  qoc  ex  ils  colli(»i  poteft»qo>  ad  le-  hic  partc  fpedbm  I  mtrce  dtftht^liid^^tfi  evm 

gein  proximam  fctipfimus,&  aJ  /.  vmum  ii  fitfr.dt  fpccicsperircpotcf>,&:  pcritf.ici!,  /  or.  cri.un  ircrx, 

nb.  credit.  vbi  ex  Sabino  eadcm  ooinino  icntentia.  vt  necaUodqaiettoin  eorum  qux  rccipiunc  fun- 

pto(^onttur,qOA  hic ex  Caflio.  Foerantcflim  Sabi-  iftionemin fbb^m^^cjuoucs  p«tmodam  genetlli 

lius  &  CafliiisciurdS fchol«a6thore»>e*rondi5mq}  dcbcntur  vii!^.!  hrcendium  u.C.p irtt.viut.ljtirntnnt 

«p{nlonam  fet^atoces,vode  ^11)  prudeotes  Sabinia-  p.^oMtau  infM  Ui.Jdl(id.  Cilm  tanicn  fpcdcs  extat 

'  MacCtiinii diAj,«ddiftei£tlamProcDlitoonim»  nec  aoc  peremphiaot  deutibfi^^iS^^  f.i£U 

'  qui  licecnon^cmper, plcrunquetamencontraSa-  eft,  quid  Impcdit  quomini\<i  xfiimctur  infpcsStii^ 

binum  6c  Caflium  rcntiebanr.Itaqaemirum  cft  Ac  icmpoit  litia  conCeaate,iicuti  mcrx,aut  metx  quo* 

.curfid  opponerehanc legcm  quall  cimcrarlamdifit .  qve  infpeAo  temporerri hidieadfllrvt fpedes  ?  /.j. 

ttgivtnum,  cuius  tamennonmodbidcmrcorusctt,  S.itthicvifr.Cttnm«i.l.hmi>im\-.\r.fr.inMnd4t.  quas 

ied  eadem  quoque  propemodum  vcrba ,  nl(i  quod  dc  homioe  loquitur »  &  dc  coodiOione  cern cic 

lbd.LfMtaiifainitor,Si  dedie quo vinum praEflorl  ftipobtione.vt&lwjSMNlMi anwR«UM tl.ii^.dl 

deboeric,  nlhilconucriCtit,tantiar{limaQdume(re  ffm^r.dcfundodcbitocxdipulatinr.c.  Ncgandun) 

qaanti  runc  fitit  ci^m  petitom  eft.  Qjipd  Accutfiu*  Igitur  cft  ioqui  hanc  legem  de  condidione  tritira* 

«to  loco  inrelligit,etiam  eiCrtlBdiciom,  danuaod^  na ,  quamuis  Aib  hoc  '1  Ir.  pofita  Ar,  fcd  pnri  i)t  dd 

eongruo  loco  &  tcmporc.  Hic  ver6  Caius  fcribit  condidionc  ccrti.dc  qaa&ind./.vr«Hmd.lb0nwWMi 

fcanti  zftimandameocarulitem  quantittuicmerz  (^</J/i<m/(tiH.NamncccriticacialoctUBiul}ererii^ 

fuit,  ci^m  iodidtimaccipefScor.  Sednonrurithcc  quam  poteft,firetdebitafttit»  fiihicndtcertodi^ 

iCOntraria.  Pecitumcntmiddemum  dtctturquod  quia  eius  tcmporis  xftimatio  hoc  cafu  prziiandt 

per  licis  conteftatlooem  peucam^tVtlii^iilsdizt-  cil piMiid,necqtttcqusm  prodclletagercttiticarit 

KDiis,  quia  is  quicontronerfitm  tntmlotcartiit  ▼teondemn«tioniftemposfpeiftaretardltf.{.i^i»Mi 

iBOUct ,  nccdum tamcn  liiem  conteftafir, non  tim  &\)«c Itge&d.l.bemmtm  \unQ.l:qHtiitt^9.&ftqjtnfrJd 

peclcquimpeterevQlt,lnquit/.  «mplimiuHpiti  15.  nccdequalibetcondldionecerti,feddti 

r4t.rtm  bMber.  iMva.l.ftdfi  i^.f  jiMttfapr.  dtfttit.  btnd.  ea  qux  ex  mntub  non  de  ea  qoac  ex  Hipulatiore. 

Quod  Accornusln  fuaillaintetpreiationenonbc-  Qviz  tamcn  omnia  quatnrttionemhabeant,  quia 

ncobfcriiauit.Prxcipualegishuiusdifficultaslnco  pliiribusezpUcauironsio  trrar. 4. 7. drr4</. 84.  A 

eft,quod  puenacc  vldctur  cum  /.^«x.jSp.Iila  enim  mtrftdgmit. necmale ,  vt  nobis  vidctur,&  longio- 

•Toltiii  eoiMnfUoaetcicicttia  fpcftari  etmaeltimt*  recctAtto  iodi^ent^confulto  hic  ptactermittimu^ 

klonem,  qa«  C\t  tcmporccondemnatlonij,  hxcve-  vt  te ,  roi  LcAor,  ad perlcgcndam  probandamque 

tbetlD>quxtcmporc  accepti  iudictj ,  &  litisctnte-  Chiliademnoftramiprarfettim  vct6  vliimani  illam 

Sacc.  Ecpugnaret  fan^  fi  hzc  qooqnelexvcfiipe-  partem,inuitcmus.  Qu6d  fi  tactoneidubittndi  Af 

rior  de  condi&ionetriticariaintelligerettir,ncqoe  dccidcndtfpechdiotesadhanC  qnoquclegcmt 
Coociliacionis  tatlo  vlla  fatis  comraoddiniri  meo 
i&Ado  polTet.  Nam  qood  vulgb  putant,  legemfiip 
pcriorem  loqui  dc  fpccicdcbit.T  hancvcrbdcmer- 
ce>verani  quidemclt,  fcd  um£  eciam  de  fpccie  hzc 
kx  logaltiic  hi  poftccBdsiUii  veiUs«  fj^  &.^f*z 


tii,eas  vide qots  attulimus  ad  d. l.vuium  coias  cdn 
TOdcmfentcntiafit,  quc  huiuslegts,  vtdiximusi 
non  alitspcoculdubio  admittecepdCtfttliBcdttlli'^ 
uadifiBcdiddcadi  cttionctt 
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DE  EO  dVOD  GERTO 

JuOCO  DAKl  OPOKTET!;  i 

TlT.  IIII. 

» 

Ca  ivs  Ubio«.a4EdiAam  Prouincblifc. 

Lio  loco,  quam  in  qucm  fibi  dari  quifque  ftipufanis  cfler,  non  videba- 
^^VV^  turagendi  faculcatc  compctcrc.fcd quia  iniquum crat,  li  promifforad 
rE^;^^  eum  loLum,inqucm  daturumfcpromifi{ret,nuquamacccdcrer,quoi 
vel  data  opcra  facerct,vcl  quia  aliis  locis  neceflano  diftringeretur,  non  poHe  ft  i- 
pulatorc  ad  iuu  peruenire  :ideo  vifum  cft,  vcilcm  aclione  in  eam  rem  copararc. 


i"^  Xplleiro  condJdlionum  omnlom  tradata  di^ 
\,ficiIiimo  ccrtc  ac  obrconnimo,  fiicccdii  rif. 
n qmd (tri.Ui.d4r.»p0rta.noo  minus  diSisJii,  tH 
perplcxus  q'i^m  fupcrloret,tn  <)no  agicur  de  sdiok 
nc  vtiliSc  a  bicraiia,^]ur,  ncc  aliinl  liuira  haiusti- 
tolinorocfi  habet  ituqutdttrt.ltc.  ViJciurauteiQ 
linie  clti^o  btc  (nbinngcndo  caofam  dedifle  qaod 
fcriptumcft  in l.rU.titprMced. 4c  incimdapcrcondi- 
fiionera  cecti  xlUmattonc  lei,  qux  ce  tadicaut 
ccTto  loco  folni  debnki  fi  aotnon  Ina^ie  folnta  fit» 
aut  'On  fi'o  inco,  dc  co  qa  >d  ccicadic  daridcbuir, 
Occd^tumcU,  utulum  n-ullam  Prjrtorptopofulti 
nee  aAionem  vnam  nil^  tc  atbicrariam,  qata  quod 
Catcndislinuariis  ptxi-.nds  djri  dcbnir,  li  Jatam 
non  Afimultoma^is  dari  dcbet  lanturiis  rcqucnii- 
lMis»qida  fitltemlMdte  dcndom  eft»  qnod  jam  olbn 
^ari  oportuit  Lfifitrtlii  ii.  $  cum ptr  vtndttcim  snfin. 
W^JtMOmJH^^ltAfiac  laSicit  incam  rcm  duecta 
•ftlocK  fttpulaiione,  vt  qooconqtietetoporc  peri 
poffit«edebTtnec  priuinafcatLiradio  i!^-  condiiftio 
certt  ex  ftipuUtionetC^u^m  tocum  tempu»  pixtctic- 
xit ,  quod  l\ipu!ationc conprehcnlam  erat  hg.  ^ 
h9C  Mn9  41.  Ug-  lihtr  hmo  ii8.  $,  deam  kg.  comnum 
Mi7.^.cumitAdt ptrb. ^i^,  Plus  cnim  tcmpote  adot 
pctcrci»  fiantctocttmillodtempus  ptctcritampe- 
iecet»qnodlibaram  efl  dcbitori  ad  foluendum  Itg, 
qutd  etrts  70M  fiiatJUg.  fiipuUtio  ifi*  |S.  |.  mm  incer~ 
um  de  ftrb.  tHtg.  At  loci  alia  ratio  eft » necenim  io- 
casvnusiii  alioconttnctur,acproindcqaodccrto 
loco  rolaiptomiirum  c(l,  in  aiio  peti  non  poteft 
dirc^ba  a£lione.  Ob  camquc  caUiam  fuitacccire 
pcoponU  Pcstorc  adionem  haoc  vtilem » &arbU 
cranam ,  D(  c»  fttditrt.  Ut.  per  qnam  pcrroitcitlU 
fiipulatori  etiam  alioiocopctere,  /ad  cftimatata* 
nen  vtilitate  loci,  in  quo  fieri  folutio  debuit  cx 
|)arTc  r-.m  aftoris  q'jim  rci  Ug.  x.  %.mau  dtcffici» 
tfijT.hctit.  Rat.  dvb.  Contradlusomacsexcoii. 
«lentlooeWcmaccipiunt  Ug.i.i,fi  «MaNMnf  kfiC 
depsfit.  prcMrtlni  vec6  (lipulationes  conuentloaa- 
lcsrjucindenomen  accepcruat/f^.f.iirg.  vtttmm- 
^mi\i\"t(  ;t  ^  ■f'  verb.tblig.  ftrquaadeo  pendcnt 
fx  wbi^n^uicquiditipaUtioiiecqfnpcchcaiiiai 


cft.id  ficri  oporrcn  ,  q'  icqnid  atircm  otri^rurn  cft, 
pco  omilTo  habcii  Ug.  qutiquidgifimgtiuU  gy.ted. 
tii.  Atqni  pooimas  ilipulaciopcm  ita  conocptam 
cflc  Cdpue  ct/.tum  ddii.  Er;'o  ficrl  nequU  vt  alibi 
qasim  Capua;  ea  ccntum  pet jntut ,  allo<|ui  agc- 
retar  iK  fiipulatione  non  t.mtiim  ptcierMcttMi 
contra  vcrbaflipulaiioois.  Kcc  cn;m  iocus  miniJs 
qu^mdics  in  ftipulatioDcadicctas  facit  ptrtcmftj- 
puUtionisLt.f  4ifiiif«rj!|pr.dl»«lfnlqaari  fttpolatoc 
cligendo  v.ium  locum  vidcatnr  .iliisrcnunc(are<itjf. 
LvU.Cde  p4d.conatm.lad6qvic  eft  quod  quicci  tolo- 
co  dare  ptomifiti  eam  cftinMCtoaem  debecqncili 
eolocofiiit^vbir  Inrio  fici: i]cbuil/.i»f/.///^r.ri/.pr«x: 
l.rMMiB  ti.fufrMrtkcrtdu.Nun  &  ccociaxiire  qotf* 
que  intelligitor  In  co  loco  1  in  qno  vt  folnetct  ft 
oh\i^3yntl.i.inf/,d»9ijUtborMUli(.pfj'td  l.  contrdxift 
$.i.di»U^,&4lt.Umannt^Mkdu.  Dh  c.  Nu»-. 
qaam  debecc0ctn  poteftacc  dcbitorit  an  dcbcot» 

aiuan  foluat  l.i.^.SCiUch  ir.fr.!  f.il  lu: C!ndit't«iui.itif. 

de  tbligf  <^4fif«».  £it  ciirn  obiigaiio  iuiis  v^ictiiiim 
qneneceffinteadflcinginiaraTicalncrd  folaeoda^ 

Kcundum  ciuitatis  nolttx  iui.i,  vt  I-.iftiniaaus  di/fi-. 
oii  in  la(!dtMtMoblig.&4S.n  ptoi(id««fii.  A^^^ 
tasillanon  eft ,  necobltgatlo  clle  aRqM  vidcrlpoC* 
Cl  l.fitpuljiu  17.-ttfr.de  rfr^.vjr/i^.Atqaicftctinpotc* 
ftatc,&  atbitrio  piomiiroris,  qji  cetto  lUcodace 
piomififrecvr  oiiquam  lblaerct,ncc  ^lftit  geDCiaq& 
conueniri  puircr.   Quid  cnim  fiadflomlpcanila  . 

2ucm  daturum  ic  ptomifiirct,nitM|fili>  acced^ce^ 
uc  data  opeca  &  dolo  maloid  £iccret,  Au^  qaiai 
aliislocisnecedaiio  dillringerccar }  An  noaelTec 
iniquum  etiam  ccfrantc  dnlo  ptotuiiruris,  adcoquc 
■ulla  ipiius  culpa  inicr  ucnicic,  puta  fi  vtgcntcquo 
•Itocrcditotc  in  catccres  detrolus  fir,nullam  adCc^ 
to  credirori  fiiperclTc  rationcm  dcbiti  fui  confe- 
quendi  2  Nec  cuim  viKiuamtalisintcrpretatio  fieti 
dcbct  ftipulaiioi)is,vtinntilis  fiatftipulaiio  /.  Titiig 
1J4  ^.ut!(rerb.obligl.fiitdfiipuUtmu6:i.  Chrjftgntm 
ptrf.pl4Ke  tad.  Benc  :gicut  l-^ixtoriviftim  cft  (i  ai^io;. 
ne  diredfl^orrus  defici^^  vtilc  in  cam  rem  compr 
paraiet.vtqooctlqueloco  c6aeDiripei  atbitrariai^ 
poiret  Is  qut  ccrto  loco  darc  pronniniret,ncc  vtrobi- 
que  taotum  id  cft  io  loco  vcl  domicihj  vel  ibliitio- 
nii^nmatt  4gecacftylifciytct,icd  yhieptlqfidM» 
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*6.f.i.iiifi.tit.pr«x.  perindc«tq  'c  is  qoi  nullo  ccrto 
^oco  debcr,  leqvo/n  /.  tuw (jui  ^i.fupr.dciudic. 

rm«  ly.fupr. di conJ.  ini.  qu.im Jis il'e  qui  cetto 
loco  dai  c  ptomilit  ,zlibi  folucrc  inuito  Aipulntorc 
non  poffit  /  pw.vbi  d»ccm«s  inf  .  Wxc  autcm  adlio 
cur  dicjtut  vttli$v'ucU  diiiiciic  intclligerc,ctim  dc 
tUrcx(olja;q<iir;iic,  vi  &  czterae  omnes  viilcs^ 
pi:a:tci,c6ciaquc  vcrba  llipuhtionis.cx  quibus  tan- 
cum  poteft  dircda  compctcrc.  Scd  cur  arbitraria 
dlcatarpcrcmpluiim  &antonoma(1ic^,ita  vc  .irbi- 
ttatiam  iimplicitcrcilm  (licaD^lurcconrtilcl  lianc 
intclliaant,difHciltiiseltciiccre>  ciira  necciconue- 
niatdimnitioarbitr3!ijrumadiioniim,quam  tradlt 
lullin.in  ^  prtitTU  litfiit.de*^.  in  quibus,  inqiiit.niii 
pareatur  arbitrin  iLtdiciSiCudcmnatioficri  cx  bono 
aquo  dcbcat.Ccrtiim  cnnn  cll  in  aftionr  ifta  nul- 
lutu  priccdercarbitrium  dc  tc  rcftjiueiicia ,  quod 
in  c.Ttcrisatbitfariisomninoprarccdcrencceirccll, 
vt  fcquipoilitcondcoBnario,  fcd  icA»  pcrucuiriad 
ConcJcmnationcnecdiiai  hlcfcfri  fcntcntias,vnam 
qux  a'.bitriocaiifampr*bcar,  alu;n  veioqua:  con- 
demnati^Micm  vcl  ablolurioncin  cotincat,  quomo- 
df>  in c*icris a£Honibt:'. ar bitrarii^ c intingit /r^.^wi 
Iftfi nuntf^^.fup.dtnivMdic.Vndc^^t ^^i  \n  hacad:tio. 
nc&ic  eoqjodce  toioco  fcmpcrrejscondcmnan- 
Jos  fii,ad  fiilulioncm  in  cn  loco,in  quocoueaitnr, 
facicnda.noti  tantiln-i  li  pcr  eum  (lciciit  quoiriniis 
dettinato  locofiftj  folmio  Ik,  fed  ftian-.ll  pcra^o- 
rcm  (  qnamtiis  in  minoretn  quantitatcm  condcm- 
nandu''  fit  hoc  cafn  dctratflofciliccicoquod  ij  fins 
intercd  folucrc  poiit\^Jiio  Incoj  abfulncndus  vcib 
n-.mqitjm.nin  ii>  cafii  /.4  }.\.  hoitit.  vtpluribusdo 
c.nn">u<;ii/ij//.o';     yi.rfrfmr.nrrfjwrff.nu-iximc  vcro 
\a  Errcr.\,&       diccmin  a.i  d.l.  4.^.1.  Scd  diccndii 
Ci"l  qviod  i]Oscti.itn  cxpliiauimu^  in  ¥.tTor.i.&  ^.di- 
lU  decjdis  9  i.di.:i  lunc  actioncm  aib  tririatn,q)iud 
inca  fi.ufcnipc  ronde:r.nac:o.-nb>trio iadlci'  /.  J. 
§.vh  l.].l.ctntmZ.i»fr.  nonitcm  tti  cxrcrisarbitra- 

2.  Vli  ianvs  libro  17  ad  EdltTtutn. 

A  Rbitrariaacliovtriufqiicvtilitarem  contincr,  t.ima6loris,quamrei.£]uod 
•^^fi  rci  inrcrcfl:,  miiioris  Ht  pecunix  condcmnatio,  quam  intcntatum  clK  at> 
fi  acloris,maioris  pccunifHat. 

fnum  non  ptflet,  ci*tmtamenex»qni'tate  non  mi- 
nus  qu^m  ex iicc< (riiatc comparata  lit ,  eani  /ccuoi 
iegcm  &  condicioncm  trahit,  vt  indeiiinitati  rei 
confuli  oponcat,  cuiccncaliocfui  fiiiiniuria,  lim 
ftUo ioco,qu^m  qui  folutioni  dcitinatns  cfl,conuc> 
niatur.Nar»  r.eccoiigruaenctintcrpcllacioadcon- 
Aituendum  dcbitotcm  in  mora,iar.qu.im  qur  non 
congtiio  loco  fa^a  cflc'  Ug.  mra  yi.u  fr.dt  tfar.l  qui 
Roitu  iii.inprincif.dt  Uib.  oihg.  Qn^j  ftirtallis  Ta:io- 
nc  motus  Accuriiiis  fcripiitad  h'.iiiclocum,fcmpcr 
habendatu  Cifc  rationem  vtiUt.^tis  ici,aiiriris  vetc> 
non  aliter  qnam  fi  imputaii  aliquid  rco  poflit.  .Scd 
malt.namficuti  verum  eft,  nonaliter  arftimandani 
efTc  vtilitatcm  5ftofii,quam  li  rcoaliquid  impnta- 
ri  polHt ,  fcilicct  quod  in  loco  folutioni  dcftinato 
Don  folucrir ,  ctlm  poiTct .  ncc  .id  cum  acccllcr  it  lo« 
ciim,  in  qoo&  conneniri  potuiirct ,  &;  folucrc  de- 
buiirct:  Ita  falfum  eflhabcndam  clFe  ratiorcm  vii- 
litatis  rci,q;iotic5  ci  imputa.i  alii^uid  potcft.Que- 
admodumvixetiamcrt,  vt  rco  pro/piciatur ,  c.i::ii 
a&ori  imputari  aliquid  poflit,  vel  ob  lioc  ip:um 
quoJ  alio  loco  dcbitr  lem  (oucniar,  qi:im  in  qttem 
dari  llipulatus  fucrat,nili  ci\m  id  facit  c\  ncccflita- 
le.quod  alircr  ad  fuum  pet ucnii e iion  poff t,  ft I0- 
quiiut  Caiu»  io  l  [rtx.frMd,  £rgo  6cii  nc^uit  vi  iq 


rJis:  inquibusfcilicctarbitriiimiudicii  niillum  c[\ 
circafacicndam  condcmnationcm.  fcd  tartiimcir- 
ca  rci  rc/iitutioDcmimpcrandaro.ritcniminiis^c 
fer  tur  arbiirium  ex  bono  quidcm  &  xquo  d.f  prtttr^ 
ta,  redta.Tcn  cond(:natiofcci:iidLiaieam  focmain 
qu«vclcdi<:to  PritorisconIlicutacd,vti;j  aaioni- 
bus,C^od  mctus  caufa  dc  dolo  &  aliis  plcrifquc  li- 
milibut,  vd  cx  iplislcgibuj,  \vl  Jcniq;  auihor  iutc 
prudcotumivt  ex  'ingularum  cxcroplijin  Chiliide 
anobii  deniCftr.itum  cH,  itavt  li  .vquit.itisaltcuius 
pf.T:c>  tu  aliam  cu.lc::inationcm  faccrc  iudex  vcllcc 
quam  qux  lingalis  .ielionibus  prxfaiptacll ,  ncn 
elTctci  permittcudum.IIjbetautem  locii  harcaaio 
cx  lUpulationc,  &  cx  ca  n.ifcitur,  vt  coflat  c:<  hac  lo- 
gc,\-  af.cttiiisfcripiumtll  ln//>»a.v.^.i./;./AvtfnicI- 
lii;jmiis  fion  xquc  nafcicam  tx  aliis  cor.tradibuj, 
nr>n  folii  qcifintbonarlidci  in  quibusfnla  potcflas 
formuix  in  hatiCrcm  potctllurhccre, cb  vtiba  illa 
tx  be>!4  fidt  c\.  x  in  diO:3nd\i  i  Prxccirt-  b.^nx  fidcf 
a  dt  loni  bus  nii  quam  practcrmit  rcbaiur  i. »« boiu  fuiti 
7.ififr.iHna.§.in  hsnt fidti  Injlil.dtdilm.fcl  ciiafl  llri- 
(^tiiurisfiiit  puta  cxmucuo,  quiacondiftiotx  n  u- 
tuocuui  nafc.icutcx  nuracr.uione,  potcilcxcrccri 
quolibct  loco  ctiam  diicdla^quamuisconiiercrit  vt 
ccrco  locofoluatur,cura  nonob!igitiocis,rcdr.>lu- 
tionls  tanium  caufa  pofllt  bcusadild  in  coniraia:» 
mutui.vt  diccmus  ad  l.«HimutHU  C.tnfr.lm f/f.CJuo  J 
&  ia  citcris  omnibus  coniractibit  .cu  rpta  lLipul.i- 
liQnciurlsclI.Porrijncquidtrcxftipularioncnafci- 
tur arbiiraria ,  ni/i ci'im locj* lHpulaiioni  Infvrtu» 
ctlobl!gatloiiisi4tilnicaura,vtn  piomiirum  /it  C*- 
pUt  ctiituni  dari  bd(Ug.&  d./.f»Af.^.l.i/./.Nam  /i  fol j- 
tioni  tanriimadicAuslit,potcll  a«3io  dircda  fufH- 
ccrc.Vcf  iim  dc  his  omnibus  vidc  c^ii»  fci  ijifi  htiils 
dtH .de(ud.-jv,&  s  ^-v^^  ^  I  cfuc.ua  vtdcbi\  lc  tc  oni- 
nia  qua:  Accurlius,  B:iitolus,  &  alij  ciiia  huuc  tra- 
daiumpcccauerunt. 


AAli-.AfbitrArii. 

Rat.dv  B.  Ilzca&io  cumfit  at bitriria  &  vtJ' 
Ilit.nulli  poicn:  f  arctccondc!Pnationcnificx*qui- 
tarc  i.4.§.i.»B/r.  Atqni  a;quiiasnonpaticur,vcineo- 
dcm  cafu  vtilitatis  viriufqi:e  litigainrisratio  habea- 
tur,id  cll  &:  aftoris  &  rci.Nam  vcl  aUeruier  tatilm 
io  mora  cfl,vcl  vtcrqucvcl  neuter:li  altcruccr  lan- 
tiim:,a:qt.>itas  did^at  \t  habida  lit  raiio  vtilitatis  ad- 
iicrfari j ,  cni  nihil imputari  potcil,  quifquis illc  flt, 
fiue  atfVor  fr.ic  tcus.non  ciiam  liliusiciii  aWqi^id  lic- 
pat ari  potcfl,cx  regula  l.quod  quu  loydt  rf^.iur.Ci  vc- 
tb  vrciqtic  in  culpa  fitvclin  mr>ra,ncutinis  vtilitas 
aftimanda  cll/cd  vjciufqiic cij'pa  compenfanda  vt 
in  Lfi  ainbo  lo.ii.fr.dtctmptrjit.l  viro  59  ftlut.instr.  auc 
poti vcilitii  cius  ncgli^cnda  cA.c^ui p(  ftcriorcm 
Taoii  controxitjfcmper  cnim  poftc  ior  niora  nocer, 
&  purgat  priotem  iquidictm  yi.i,ipr:nt.  &  ^.uir.fr. 
it  folut.l  fi  fruum  9!.  ^.fequitur  dtvirt.oblig  LiUadfcn. 
infr.deptrtc.&ie^nmid.ytivtndit.  C^o  lli  ncutccin 
mora  ncc  in  culpa  fuit,a:^jnum  cO:  (olius  rci  vcilica- 
temrpe^ati non cciama<fi<"ris.  Etfi  enimat^iohaic 
aftotis  potilCmum^raria  copirna  efl ,  nc  alioqui 
ia^uram  dcbiti  fui  t.tcilc  incurrcrrt,  fi  nlibi  quam 

loco  folatiom  dcdiuaco  cisnucnuc  dcbiioicm 
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hacaibluariaftdiooe  vttiufquc  Ijtigatotis  vtilitas  hitcntttueft.fi  wbadorisinindorgqaanmtiei* 

'  «(Hmetiir,*tIoiniies putabtt,  qucm  Accarfius  ro-  fieri  dcbct  eondemnatloA  «ftimita  vlroquc  cafn 

fertScprobat.Dfc.  Vtii  ifqjc  vtilitrcm  dixitWc  <Smni  vtilitate lod  quimatkorvclrcusainitUt,ob 

Vlpiaiius,  DiodUfrutrm.  Et  ita  hic  l<irus  mreUigi  idqnod  alio  loco  agatar.oo adhibitadiftinaiobe^ 

\,ifJL»^AJLt,na%nSkM€xl£iHtm C«ww8. mfr^  «qokm Aeeittfiittliiea<ih(b«,iiiintetncratloncrcl^ 

gjeLvMcCbM  tit.vbi  conaen.  qui  (ert.ltt.  ddr.frtmif.  vt  an  ratione  perfonx ,  vt  in  cxemploifttod  adfcrt  de 

airoiramaliquandoafikorisfoiiasvuliutcroinfpici  tcftitutioncinlntegtu-.Sufficitenimquoqaoinodo 

«porteat,altqaaiidoibUiurei»nfiqa*lB  vcrVftna^  {ntercffc ratiooeloci , it  itabene  hicDartoluic&tni 

«oe.Illudcnimpotiflimurorpeaarc,8£anlcocu1os  Accurfiu.ItafitvtpcrarbitrariaifliaaionepetatQc 

haberc  debct  iades  ,  quihaic  adioni  addidus  eft»  quidem  eapr^  cisi  quantltasqux  dcbctur,fed  nun- 

per  qacm  ftaam  fi^Vtalib  loco  aganir>qilkm  vU  qaara  c6d£nctar  ffos  ad  c«  prxcise  quantita.  c  qu« 

folutioficrldcbuit,anpetadorero,an  pcrrcum:  vt  pctitur.  Qiiod  &  in  C3ftcri$arbhrariitiuriscl>,  fcd 

•aoiitvtilitasseftiaietar  fiper  reum  Ucte{lt,auciei  diuersu  in  eo,quod  in  ca:tcri$  ^cpct  in  pUis  cudcm- 

pcr  a6torem.  Nfiqnam  vtriafqae  fimaUn  c6que  natur  reus,quia  scper  in  cuipa  &  mora  eft  a>  iuditi» 

Ioannesfancerrauir,tamctfiAccurfjusacBatl.eum  arbitrio  parcrcnolucilt  i,  quirepiiunt6%./ifr.dtru 

leqaantur.  Eifeftus auum huius  iuris iUeeft>qubd  vuidu.l.pUM^Mfdmff.  nuqua  iii miuus.quia ouqui 

rcjiotcreft,mb0nspeciiiiiK  ficcSdfoatioqotai  4ftoria  ciilpaeft.l fige  i.vU.ii^.U  qateiUdiccmasi, 

'  I  f  H:ec  autem       ex  iUa  fbipulatioAC  vemt ,  vbi  %ubtus  fum  a  tc^ 

4cproindenullaiiocca.'u  fubcftncccflltasaut  vti- 

Ad  §.hHM4»teti$4at^.  1itasinducendaEa£tionisarbirriar,  ciim  poflit  ftipdii> 

Rat.  dvB.  A(Sio  arbi-rarin  nafcifur  ctiamet  l.itor  aj^crc  tlireiT^a  adione ex  ftipulatione  contra 

muKuo  l.MtfitHtttiu  6.n^i.b9tttt.  &  cx  tcltamenco  ^comiliorem,autin  locodomicihjctian^n  dcbuot 

l4llinrf.anl.  &ciconftstMotjfdlM  16.  §.  1.  tn^.^  nonibiiDoeniatur,  aut  in  locofolutJonidcftinato 

injcXcgonontantumcxftif-nlacionc,  fcd  ctiamcx  H  ibi  inncniatur,icj  vtaltcrutrubi  dcFLndcrefc  om> 

citterisadtionibusftiidiiurir.  Nam  dcadionecx  ninodcbeat,autniidfaciat(COgaturpativeaditio- 

tefta»ento,nemo  ditbitat,qain  fit  ftrida  kg.dtitt  €.  ncm  bononim  i.  U  tfrcral/Snis$.WrJli.x.  &  ijmfr.  dk 

fitfr,dtmlit.  iur.  qaamuisqur<d  ad  fiuflus     viuras  rth.dHthor.iudU.ftpi.  At  perarbitiaiiam  conucnitl 

peRinct,iinitetat  naturam  a^ionum  bon^  ^dtiUf.  nuUo  loco  potcft  dcbitor,nili  in  quo  inueniaiur,ne 

mmiimnm  uCMmiiittgr.riftit.mm.  Atqoc  ita vul»  t|nidem  fnloco  domtcili j ,  quoniam  dircda  aftiob 

ibjBtcrprctcs  omncsfentiunt,adlioncsarbitrarias  quscxrtipalationccompciir.vragaturCapurjom- 

iciicxiUii^,  nuUamqucc^e  adioncm  ftri^m,  bem  alium  locumcxciuditprzccreumin  quc^oi' 

^cnonadlcAioaelodpoffitfictiatUtraria.DEC.  lataffipalitfocftinCcminnslocamdoffiicilij.qu^K 

Stipulatiofolaadmittit ,  vt  locus inferatur  fttpula-  locacitcra.  Nam     qiuuis  fiipa^ator  qui  ccnium 

tioui,non  caniiiai  folucioois»  fedctiaoblig^iionia  Capus  ilbi  datiftipulacus cft ,  diicciam aiSlioncni 

caii(a,fiexcipiatadHoncmcxtc(bmcntO|cAm  heres  habeat,nonarbitrariamadconaeniendff  piomifio* 

Icgatum  vei fidciconmulTum  cc:to  locodareiiif-  rcmCapuzi.i./HprPcrintictamenrcquiiitur  vtiri- 

futcftrfJ.^b(r»,  vbldtccmusin(r.  Namcondlciio  ueoiaceuCipaaacqaciiagerctaibitratia.  Alioqui 

certi,czic.  xli  c  condiAioaeiomnecqacfant ftfi-  nolla  eifec  neccflttas  indttcends  arbitrariar,tamctfi 

4Ularisomncs,  nonitalooi  adiedioncm  admit-  nunqua  dcbitor  acccdcrei  ad  cum  locum  io  qucm 

tBBt  nifi  foiationiscaa{a,idc6aae  ncc  per  adie£kia.  coUataftjpulatto  hiiirec,quod  tamcii  cuidcntcr  falf 

wnlocifiuntarUtrarlctfedncictaoriimailiedio  fum cftdli./iip^.  Csetermnnoacftoiftimaadan 

loci»  Tt  cftimationcm  rei  debltse  &  petitK  ftcri  aflloncaatbltranasefrcfuioataiafliidlasivt  vulgib 

\eporteat,  infpc6lo  quanti  les  fiiit  tcmpote  iitis  iotcrprctesexiAimant.Tcrtitmcmmfpecxtd/o* 

contcftats  in  co  loco  in  qun  iierl  folatu»  dcbnit  num  conftiruonc ,  tam  ^  ftri&is  quim  a  boMifidcl 

|L«iMMi  at fi^M  fAjsrtiitJl.vU  ftifr.nt  fnx.  Obli«i-  afiionibua  difterenccm  $  .fratrtk  Inftit.  diMiHtit.  /.}. 

tkNicaenlmomnes  ex  quibuspioficifcuncur  condl-  i.  m  bit  infr.divfitr,  fed  maximc  k  ftriAis,in  quibua 

^kloaci  omnes ,  nafcuntui  ex  ic  aliqua,  &  cx  ncgo-  nulla  vnquam  bonz  fidei  aut  xqoitatis  latio  habe- 

tlo,noo  cx  veibis,  excepta  condidllonc  cetii  cx  ftl-  tar ,  cuius  tamen  ratio  fetnpct  habeoda  cft  io  arbl- 

pulatione ,  8c  condiftione  inccrti  ex  ftipulatti,qux  trat iis  d. ^.frtitrtk ,  roaximc  veru  in hac  de  co  quod 

nafcuntut  cx  vetbis  &  oblig-^cionc  vcrborum  tit.  dt  certo  loco ,  io  qua  potiilimiimzquitatcm  ob  ocu- 

vtrb.tbltg.  lnpit.infrm(f.  Quare ncq jc  ex omni  fti-  los  babeiefcnipcr  iudcxdebetl.4Ja(lir.in/r.F.iteor 

pulatione  veoitadlio  arbitiaria,  fedcxiUatanttim  nafci  hancex  ftipulirioncquzfui  natura  ftri£lacft 

in  qualocus  adiedlas  fuitobligailonlsgratIa,quani  Lquuquidddjhi^gtHdxf^g,  dtvttb.  ohltg.  ic  adicdiione 

Vlpianus  cxprimic  illis  vcrbis  OfMM  (tattm  dttri.  lod  ad  (bbllanriam  obligationis  iicri  hanc  adio« 

Quibusverbis  ncmononvidtt  loctim  Capuat  ita  nem  ex  ftri6b  arbitrariam  ,  vt  fcrlptum  cftinhoc 

circinfcrtumobllgationi,vtnecintcllcduconcipi  >.<J'/.pr«c,/iipr.Scdnceop.crindcftritbica!tera$pcc 

poifii  haiuiftipalaiionisfubftantiafiaebco.-alttec  adiedlioacm  locipoOcKmperfieriarbiirariasdJ!» 

quim  fi  concept»  fic  efrct  ftipulatio  Ctntum  dm  vU.fufr.ta.fr»x.l.viHamil.fupr  derikcredir.  Nejo 

fuiUMU  OtpUd.Eo  namque  cafu  fatcndum  ciTet  noo  itcro  casrcras  arbitrarias  puia  vinciKationcm  ditC'- 

-  fidflbadiedam  locum  ad  fubihntiam  obligationts,  Aam,  aut  Publidani,  aut  hypochecariam,  ali&fqa^ 

fcd  tantiimac?  cff.  ^^um  folutionis  vtin  l.hereitbftni  ilmilesnaiciexa6lionibusffa-i<f)is,authabcrequic- 

i^.fjiU.fitfruUtudic.i.(jutro \oo.tnfr.di  falMt.l.qutRtmu  quam  fimiicaut  commune  cum  fttidis,  funcenioi 

tnMfrtiKf  dt rrri>.«%<ir.quod  longc diuerfum eft  omnci foloatura  &  ab  iniaio arbictariae,nimqaaitt 

Ijumqni  it4^6.  $.  quifibtvtrf  quid  ft  ftli  infr.dtvtrh.  ftrifte,  vt  plurihus  ciocuimus  tn  poftcciBll  WUtd 

»U^.USti(biimttiUF4mfbiUtm9i.i.qm^itumdtfiUtt,  CbikiditntfirndtfTWfrt^. 


! 


Digitlzed  by  Google 


DE  10  QV6D  eERtoi&G.  it^  iciii.  Trt;  IV. 

i  ^  SiquisEphcricicccm,autCapuxhomincmdariflipulatus,cxperiatun 
inon  dcbctdctractoaltcroloco  cxperirimeauferatlocivtilitatcm  rco.Sc.Tud- 
la  libro  quintodecimo  quxftionum  ait,  Non  vtiquc  ea,qua:tacitcinfuntfti- 
pulationibus,fcmper  in rei  effc  potcftate.  fedquiddcbcat  ctein  cius  arbitno: 
andcbeat,nonc(re.Etidcocuquis  Stichnmaut  P.imphilum  momiitit,  ciigcre 
pofTc  quemfoluat,quamdiuambo  viuunt  :c.vtcrum  vbi  altcr  deccffit ,  extin- 
guiciusclc(fHonem,nefitinarbitrio  cius,an  dcbc.ir,  dum  non  vult  viuum  pr^- 
Ibre,  qucfolum  debet.Quarc&  in  propofito  eum,qui  promifit  Ephcfidui  Ca- 
pux:  fi  fucrit  in  ipfiusarbitrio,vbiaD  co  pctatur:c6iicnirinon  potuifTc:  fcmpct 
cnim  aiium  locum  ele^urum.  ficeucnire,vt(itinipfius  arbitrio,andebcar| 
quare  putat  pofleftb  eo  pedaltero  loco  &  (iiie  loci  adiediohe.  daitius  igitUr 
aoricledioneni  pctttioois.  EcgenetaliterdcfinitSccuelapetitoremde&ibA 
,  fiem  haberC)Vbi  pccati  rcum,vbi  foluat:  ifilicet  ahtc  petictOnem.Pcoin«!emixtA 
(inquit)recumaiternacio,loc;pnimalternationi,exneccfficace£icitadc»iscle- 
^onem  &  in  re  propcer  locum  :'aIioquiatollis  ei  adfcioneCn^dum  vis  leleruar*^ 
leoopciouenL 

pco  ciriii  le^st  mm.  Mii* 

Jid§*X»  Siipti  S^fi  bet  ntiuidcm  hce  kdiorarm  ^tti  bouum  fcnrual 

q,aan  nonhabec  ill^  rdMfMf  SrktMii»  nifi  nubif- 
IPnefanduni  neceflarij^  eft ,  interpfetes  noftros  cdm  legas  ni»  fair  Sikbm  quo  nihil  vcrius ,  ne^ 
taulchunc  ficintclligcte.quaG  fcparandus  fit  a  quc  expc^itinl.  Viilgaris  vet6  interpres  quidani 
^trjic.  Siiutl*  y  9t  quafi  alia  lcx  illa  llcquam  incho»  dtdionem  ilUm  CK»  nuliins  ktt/Cn^  efle  vidcot  pa- 
ant  ab  illis  vcrbis  «M  niqut ,  &iHa  Scaniolz,cikm  nuic  moncara  fic  iniperfedam  e0e  vocem  ,  m»?> 
fuK  ficVlpiani.  Sunt  eoim  etiam  fcqucntia  Vl-  luicque  rcponere  jwnm.  Sic  cnim  hobct  vu^gata 
piaili  nunc  Scznolam  .nunclulifnumanunc  ec-  le^io  quam  Accutliiu  ieaxut  cft  St  pofteuni 
Knn^Marcellum  tc&rentfs.  Loquituc  niroirumde  dctcii [td  quii  MmipmA»  mtitrk  >  M  MuA 
$€«uola  ,  Hcui  dc  luliano  &  Marctllo  in  ccrtia  tuniffe,  & idta hium.  Ltquod  fcquitur QiuSiubttm 
pcifuna.Et  vcrbaiUafMRFfiftr^  MfM^  udti  fiifuU-  &  FtmphtlMm  prmiUU  ,,habent  pro  leparaco» 
tuntbut  tnfunt  rcgiSl  pcxcedcntibus  itlis  StMtU^  diuetiuque  i.  renrentia  prxcedcnte.  Qux  om* 
hr0  quinttdttimo  (fu^mim  dit  oftendunc  fequcn'  nia  pcrridicula  ccnc  funt  &:  abfacda*  Qucme- 
tia  femptria  Rti  tft  pottJUtt.  Scribendum  eium  ccac  nim  fcnfum  haberc  obfccco  pojceft  ilta  locutio* 
non  rjfe  fiScxuolxfcnbcntisnon  Vlpiani  rc-  ^  iittltam.  An  non  procfus  qiancum  im« 
Kfcntisverbaeflenc:  &c\cxo  hanc  ipfam  fpcciem  pcrfcdum  ?  Nifi  cum  Accurfio  fiippJeas  iineant 
qii.-c  pi^oponitur  in  hoc  h,  dc  eo  quiEphcfi  de-  integram  hoc  modo  fiiltett  iitimm  in  mt  tahttrii 
cem »  aut  Capux  hominem  dari  protnifit  ,  eari-  non  tfft  ftitiftr.  Quo  (cnfii  debuerac  llue  Scx- 
jl£taqaeqnKftionem,an  tnvnootluilocisdcira-  uola  iiuc  Vlpianus  fcrtberc  &  idtt  ntc hcum  noti 
'  ittonhcTocxpmtij^oitntVlphnam  proiequi in  fc-  8Hiim.ifiuc,  quomodo  fcriptum  volunt  ,  &  idii 
*  qoencibusconftac  cuidcntilHmccx  v«r/7c(ii.  j^iif  locum.  Qiiam  mclius  (ccundum  le^Sittoncm  no« 
^im  f^ff^  poft  ihtecmiscum  aliud  exem-  fUam  ,  nullaetiam  hCtn  ebiendacione  »  cumliA 
plum  dccoqiiiduas  res  in  vr!o  codcmque  loco  hr.irio  Florcntino  lic  lcgimus  ,  Er  idtv  (Hm  quk 
altcrn.-»tiuc  dcbuit,rcdit  Vlpianus  ,id  (.inini.)ncm  stubum  4Ut  P,twphilum  premitttt  ,  tU^trt  pejft  qutm 
propoHtam  initio  huius  §.  &:  contrd  quatn  hie  ftUut  ^utudiu  ambi  ■mmt ,  (tUttim  fbi  tlttr  df 
lcripcumfic.concludit  cx  Scruoh  p  lll-  flipula-  ctfit  txtmgui  tU{\tontm  ,m  fit  in  tim  atbitrit  *nde- 
torcm  in  alierucro  loco  ilnc  ahctius  lociadicdio-  btgt ,  dum  ntu  rnlt  r<uum  prtfiMt  qutm  ftlum  dt-^ 
ne  peceie  *  quod  in  illo  loco  foluiprominum  fue*  lir.  An  non  cnim  efl  opdma  illatto  ea  eo,  quod 
xac.  Intcrprctcs  fcfcllit  nori  rolum  <]i;od  Scxuo-  itnntedtatc  Vlpinr.uscx  Scxuol.i  fcrfpfcrar, pollii 
Ijp  ^i^umptonoua  iegc  i  qux  bicxuolx  non  Vl-   in  a>burio  dcbitum  cilc  quid  dcbcac^  led  aa 

Si«nlell&t,vtdi:dinns«aoceperunr,  (ed  eciam,qD6d  debeat  non  eile  /  I^wcuitne  aliitd  accotmiloda- 
cxuolxfcntcntiam  corruptcIfgciunt.Nam  cum  tiiis  fxunplittn  adfcrti  vllum  ?  SedomnitimoJ 
in  Pandedlis  Florentinis iaiptUm  fic,&bene,  ^  ptnnc  quadrat  quod  fequicur ,  ^un  &  u*  frt. 
jffftf*f.fi — !['         «M»fitir'Sijcl>Mr.Sicenimle-  p»//» ,  qux  vecba  cncfiim  n«K  iotetpietaii  Ac: 


Jtenclum  cflrcpcritalittcraS  ih  diiflione  ^Hicxfc-  cmfnis  cogitur  ,  vt  crror  cx  crcorc  folct  flue- 

quenti  liticraSroaiufculaquxeftinveib.  fricirHni  tc  ,  qunfi  Vlpianus  fcriplcrit  auc  Sczuola  f«  pr** 

morc  pctpettio&  ftmfliill  BbrarioFIotentinQ.  pejito  cafu  thfturi.  inf^ait,  pr^Jitt  i  StmAtikf».i        \  ■' 

Ouem  morem  Antorlio  Auguftino  notiflimiiin,  i«,  /of?;;  r!cn        qua  intcrprctaiioiicimi     :      '  '* 

hic  tanten  nopfiliireab  coobfecuatum  mitor.  Is  ponit  pcinuuo  Scxuobe  qui  non  lU  &tif6tA  >  / 

etiim  ii^'^'''"''"''^' 9*  Tulgfitam  k^nm.lfqaftv,  6d  (unplicittc# 

.    Ttwi.  tlh  ■"  '  *  XX  \  ■  .. 
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51«  ANTONII  FABRI 

idulocum.  Ncquc  ruifus  verumcftcriamadmifla 
jntcrpictatioHC  Acciuli)  cifum  vllum  proponi  iis 
vctbis  &uin  Itcuduimm  intim «Thmo non  tffe.  Thc- 
iis.n  illagcncriliscft.nofpecisljsliypothefis.Etca- 
fua Jhuc  qucnmus  m  quo  pollu &  dcbcat  dici  locu 
non  crtc  in  atbitrto  piomifToris,  cum  fub  altcrna- 
tionclocornm  ahquij  promilir.  Eumvero  iplum 
caliim  q;icm  nos  frudra  quirimus ,  idcm  Vjpianos 
annonapeitecxpiimiti  cumaddit«<w  quifrtmifit 
Efhtfitut  Caput':  Vbinam  vero  cafum  illum  propo- 
fucratnin  inprinci,  iohjiusJ.?Ergo  abhisvctbis 
fi  quii  Efht(i  vfqnc  ad  §.  fi  quuitM ,  vnus ,  idcmquc 

'  §.cl"t,&contiaii.itatrai^atioDecoqui  Ephefidc* 

ccmaucC.ipuc  hoinmcm  prcmifir.anportitEphc- 
fi  dcccm  pctctc  dctrafto  alrero  loco  Capuz ,  nul- 
laquc  mcntionc  fzci.\  liomiiiis  qui  alternatiuc  Ca- 
{Hiz  dari  dcb'.iit.  Nam  hunciplnm  calumtracViri 
&  rcpcti  in  d.verfu.  Quau  &  mpTcpofitt ,  licci  niilla 
hic  ncqucpccunix  ncq,huminij  mcntiofiat,  pro- 
batur  ctiam  cx  vtTfic.freindt ,  vbi  ponit  Vlpianus  cii 
le  cafum  tradarc.in  quo  mixtj  fit  altertiatio  rci  uin 
alrcinationilocorum.  Nonenimmixtacfictin  hoc 
cxcmplo  EphtfiAUt  C4j}U*dt(tm  fed  in  illo  dc  quo  m 
Ik  c  «.  Ephffi  dictm  tut  Capnt  hetnintm.  Et  vcro  mix- 
ta,!.rcalirr  Ttiocii.  ic  riim  Cfc  1 'cornm  qiix  cx  nc- 
ccHliJ'f  I.  ir  a-loiij  ck-Aionem&m  rcm.hoccll 
*  c  :.iim.iii  'ncc;  pro.itcr  locum  ,ncalioqiu  tol  as 
adliLPiic.v.  fti_.ulaiori,dum  visrco  rcltitu^te optio- 
ncin.'nm  C'g'odubit.'.ndi:m  non  c(Kquin  itahgc- 
i'us  iitiiic§  vtdiximuv.  Rcrtaftanrumvtcxpl.ee- 
n.u.";qu.>niodoliiinicili;cndus.Idc6  cnim  dithci- 
lis  <;blcunis  viius  c(b  omiiibus  iiiterprctibus, 
quoJ  finis  §.hacmodo  pMgnaturusfit  cum  prmci- 
j>io,  &c  fcnicntia  Sciuolxcum  fcntentia  Vlpiani. 
Hoc  vcro  fibi  pcrf  radcrc  mtcrprc:c$  non  poiuc- 
runt  vt  tani .  i;o  uimquc  ^.;cilv;  Vlpianus  lirnicntia 
iu^^mcotfCXCilldrg.l.hondduiS^Deiand.&dtmonfi. 

*  Et  Ivogetium  vnuincx  vctcrbusgloHatoribus  qui 

lam  olim  iia  icnlcrat,  Acc uilius  nominaiim  reprc- 
hcndit  quod  I:»ct  a^lor  in  locishabcat  clcclionc, 
h.i  ct  tamcn  inquK.ob  hoc  Iblum  ne  fit  in  Rei  ar- 
bitrin,an  dcbcat,nonaurcmob  hoc,  vt  reus  in  al- 
tcio  loco  conucnius  ahcrius  loci  non  pntcndai 
vcili(iucm:in  quoi;  lo  tatncn  fallitiir.  Implicatc- 
r.ini  contraJsclioncin  ,  vt  clcdiolocorum  cx  iuris 
iirccfTitatc  daud.i  fit.ii^ori,Sc  tamcnaftorclcdio- 
ri$fu.Tp<rnaminampatiatur,  vtexca  c.iu'aprx- 
,•  •  ftare  dcbcat  Rco  quinii  ciusintcrcft  noneflc  reli- 
itam  Rco  clc^lionciTi.quodcnimfiriurc  nonmo- 
dopcrmittente,  fed  mam  cogcnte,  pcenam  cert^ 
nullam  mcrctur  vul^.l  Ljrauhun.C.ddltg.luLde ddul 
ter. \ii  pnpolitoautcm  fauemusadori  cxmera  iu- 
ri$ncccflit.it*,vt  Scruoladiccbat.vc  &  in  fpcciclfi 
mulitr  ^>).$.txaj[(  tnfinjf.fi.  Detur.dot.  Et  fan^  ita  efl 
fcmnino  vt  Rogcri  is  diccbat.  Cotrigit  Scacuola 
fcntcntiam  Vljuani  ,  auc  potius  id  quod  Vlpianus 
fcnp(crat,uon  tatn  cx  fu.i  quam  cx  aliorum  opinio- 
•  nc,cjuiantc  Scruolam  ita  rcfpondcrant ,  quaficx 

iurisrationc  ,  vt  li  quis  dcccm  Ephcfi  aut  Capux 

1  liomincmdariftipulatuscxpcririvcht.nondebeat 
dctradoaltero  locoexperiii  ,id  eft  Ephefi  prxciic 
deccm  petere.ne,iiiquit,auf«ratloci  vrihtatem  reo: 
rcc  tantiim  loci.fcdcdarci ,  cum  aliudpromilTum 
lit  Ephefi,aljud  CapuzjiJc  ficri  qucat,vtpromiiroti 
laciliusfithomincmCapuzdarc,  quamdeccm  E- 
^hcli.  ht  vcro  fucndum  cft  pjaufibilcm  effc  hanc 
fationem,<j  x  vctcrcsprudcntcs  ilK>smoucbar,vt 
pro  Reo  iQlpondetcntjCu.-n  in  altcrnatiuis  obliga- 
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tionibus  omnibustacit^  id  aiflum  vtdeatur,TC  cle* 

dlio  fit  piomiiVoris.nifi  cum  in  contrarium  cxprcf- 
fc  actum  6i  didlum  cft,  vt  clcclio  fic  Ihpulatoris  L 
pUrurtqut  i-o.§.vliim.infi.DtiuT.dtt.l.Stuhutii  aut  Pam . 
pbilutn  ^^.in princ.infi.De folut.c4p.tn  altemtttuu  Dtreg, 
ittr.in  6.  Scd  Scxuola  longc  meliusac  fiibtiliusvi* 
dit  qiiod  priores  non  viderant.non  viiquc  ea  qiii 
tacitc  infuntftipulationibusfcmperin  Rcic/fcpo- 
teftatc.fcd  itaicm  tcmpcrandam  &  dirtinguenda, 
viinpotcftatc  &c  arbiirio  Rci  eflcpolHt  quid  dc- 
bcat,fcd  an  dcbeat,non  podit.  Sub  hac  enim  con- 
dicione  ft  rtUm  niillaprorius  fitobligatio  ,  &pro 
oon  di«fto  habcndum  eft  quod  prxllarc  fi  nolis.co- 
gi  non  portis  l.fub  hic  8.  Deehh^.  &  tul  Ifiipuldtit  non 
raltt  17-De  wi.sWig4f.cum  oblij»arionihil  ahiid  fir, 
quamiurisvinculum  quo  ncc  -lHiatc  adltringimur 
alicuius  rci  foIucndx,vt  diimuu     l.  i.fttpr.  cx  ob- 
hgationisdilnnitioncquama  luniniano  habcmus 
initioTir.fi»/?jr.D;<ii/i(».  V  -de  fit.  inquitScTUo!a,vt 
cumquis  Stichumaut  P.im  h:!um  piomifit,  qux 
rcrum  duntaxac  non  ctiam  locoiumaltcrnariocft, 
eligere  ptomillor  polfit  qiiod  foluat,id  cft,Siichu- 
ncan  Pan  pi.i'  Mn  quamrli.i  ambo  viuuncAtvhi 
alccrntcr  dcccnir,cxtinguatnrclc<5lio,  &qui  folus 
fiipercft.omiiimodopr^ftaiuhislirjncfitin  arbirrio 
pio.nillorisan  (!tbc.i: ,  .'umnonvult  viuum  pras- 
liaiccum  qiicm  lolum  d^^bct  dd.  Stuhitm  tut  Pdin- 
fhtluminprtiH,  Ncccft  quod  addas  cum  Accurfio 
fortafiu  vtl  nnTtttipTeimmexl  (umret^T.f.ftifiStithut 
Df/*"^  i.Sunt  cnim  vcrba  illaproculdubio  imperici 
Sc  crrantis.tifubanccr  tamcn.intcrprctisjCiim  ident 
Vlpianusnollcr  in  przccdcntibus  apenc  fcnbat,II 
cxduobu$icruisaltcrn3tiii<)  lcgatisalccrutcrdcccf- 
fcrit.alterum  omnimodoprxftandum.  Qmdcnira 
iPufl  cdemnimodo  nifi  idcm  qnod fi  Vlpianus  icri- 
pfiirct,w«//4  htTtdneliquM  eleHione}  Nam  ncquc  mor- 
tui  hominisprxfcns  prccium  vllum  c/T;  poicft,ni(i 
quod  iudcx  pcriurifiurandi  dclationc  xftimaueric 
moftuo  port  moram hominc  dcbito l.in dnict:tbm^ 
^  pUnefupr.  Dt  in  lit.  iur.  ncquc  fo!ct  Vlpianus  no- 
Acr.aut  alius  quifquam  cxprudcntibus,adco  litu- 
bantcr  loqui.vr  nequc  folent  illi  qui  vcram  ii:ris  ra- 
tioncm  callcnt.  Interptctcm  vcio  fcfcr.ic,vcarbi- 
iror.quod  paullo  anic  (.;np!crat  Vlpianu5,fupcrfti- 
tcmprxftandum  cfic  ,  auc  abfcntis  xftimationera. 
Qmifi  vcro  ficurabfcBsxftimaripoteft,ira  dcmot- 
tuuspoftit ,  aut  qu '.fi  homomouuusfuo  ftto  ante 
moram  dcbicoris  pofTic  remancrc  in  obligacionc 
fiue  pura  ii'jcal;crnariua:  quod  cria  falfum  cft.  So- 
lacnim  mors  id  (kccre  poteft  /./ fidtiujfiri^.fupr.Dt 
doto  l  fiftruum  91.  ^  fiijUUur  f.  nunc  videdmus  &  ^.vU. 
De  vtTb.oblij^  & d.l.StUhum  4ut  Pdmfbilum  ^yDefolur. 
Vcrum  igiturcft  quodSc.TUoladiccb3t,ncc  Vlpia- 
nus  ncgat, cum  qui  Stichum  aut  Pamphilum  pro- 
miicrac  morcuo  alterucro  folum  dcbcieillum,  qui 
viuus  fupcfeft.aiquc:  ica  in  ipfius  arbiirio  Kitutum 
non  quiddcbctct.le.landcbcrctjfiadhuccledlioi- 
pli  aliqua  fupcrclIet.Scmpcr  cnim  cligcrcc  pr.Tftarfc 
mortuum  qui  nullus  cfict,neqi;c  prxftari  amplius 
poiIct,ne  viuum  prxftarcco;.;cictur.  Exquo  magis 
intclligimus,quam  vcrum  fir,  qiiodproxinic  ilixi- 
mus,mortuiptecium  nuIIomododcbcti,non  cnim 
cflct  iapotcllate  dcbitoiis  an  debctccakeruirocr 
lcruis  moicuo ,  ctiam  confciuata  q>!i  clcSione  ,  f» 
adhuc  aut  Stichum  viuu.aut  Pamphili  mortui  pre- 
ciuro  deberet.idquc  .idc6  vcium  cl>,  vc  ctiamfi  fa- 
do&culpadcbicoris  Paphilus  fit  mortuus,fi  tamc 
poftea  Scichus  quoq.finc  culpa  debicoiis  inotiatiir, 

nulio- 


Google 


DE  EO  OyOD  CERTO  LOC.  LIB.  Xlll  TIT.  iV. 

f  toullomodoexftipulanoncagipofl[it,ncq'<idemad  non  arbltraria adio  iJla  clV,  fed  dinSti  qax  inc* 

*  occihPamnhilisllimationcm,cumin  illorcmpo-  ip(blocoquifttpiilitionisveibi$con  pirhenfuscft, 

rcquoStichusmoiicbalur,non  commiieritaipula-  txetceni( h.fufr.L^.vtfmnc.tnfr.  Proindc  quamui» 

tioncm,  vt  clcgantcr  ac  nit>riliter  ratiocinatur  Pa-  detradlo  altcro  loco  cxpetiatur,  Sc  ira  alterius  illiu* 

pinimus  mdia.iStnbum  tut  P*ni}>htlum  j.  i.   Porr6  loci  vrJitatcm  tco  aufrrat,  non  idco  tamcn  vtilita* 

queniadroodum  inexcn>plo  illo  quod  propofitio-  locixftiraandacft.  quacnunquamxllinutui  nificx 

nis  fuz  confirmandx  caufa  attulit  Scxuola  dcco,  «quirite,cun\«ibitraiia  agitur,  non  autcmcumin 

qui  Stichum  aut  Pamphilum  debebat ,  &  cligcre  eo  ipfo  loco  in  quo  dan  rc$  debutt ,  iteraque  ciini 

poterar.vtruni  prcftare  mallet,&  cui  tamen  alrcru-  adlor  aufcrtrco  ele<aionem,q.i.im  lamcn  hic  non 


cro  monuo  adiinimus  clcdlioncm  ne  in  cius  arbi- 
trio  lit  an  dcbcat ,  apcrtiflimum  eft  adimi  elctfbio- 
nem  promillbnquamabinitiohabuit ,  ne  alioqui 
aditnatur fti.  ulatori adio.  Ira&  in  propofito  calu 
dequo  coccpta  piinmmfuit  quatftio,ii  quis  Epheft 
dcccautCapu«nominem  dari  promifcdt^fatendu 
nccefla:i6cftcadcm  pcnitiis  vrgrntc  rationcclc- 
«£lioncm  dcbcrc  fttpiilatoriscUe  vbi  pctar,non  au- 
tem  rei  vbi  ab  co  pctaiur. A lioqui  nufiomodo  con- 
ueniri  potcrit  ncq;  E  phcli  neqi:c  Capuz,qu:a  fcm- 
pcraliiim  locum  clrgct,  quameumin  quo  conuc- 
nietur,vtneutribi  cunueniatunita  fifquctur  &eue- 
nicf  idcm  ab(u:dij,vtin  eius  aibitrio  lit  an  dcbeat. 
Simil.spcnc  r3tiocftin/jfni<»i  ii.fup.de lurifd.l.imtr 
fiipuU/iitm  Sj.§.i  iwy.jif  rfri.»W.Confcqucnjiguuro- 
mnino  cft.vt  poftit  ftipulatoraltero  locoab  eo  pc- 
tcre  eriam  finealiciiuvloci  adiedlione,c6tra  qnam 
Vlpianus  prtiimm  fcripfcrar,qiii  &  ipfc  qu vidus 
tam  vcra&  (ubtilirationcStaruoIxtranlitlibentcr 
in  cius  lcntcntiam,cum  icaconcluditi4mi0ijiritr4- 
dtritUHMncmpctitiona.  Rcdc  vcib  ;>f/iri«nw  ac  non 
enam  (olutionis.Namne  qiitsfortc-puietduruisa 


aufcrr,  fediuce  fuo  vtitutagcndoEpli(.(i,quando- 
quidemcx  ftipufitionc  ficconcepta  Eph/fi dtctni aui 
CAput.  htmmm  d^ri  ius  al"  initio  qtixlitum  clt  ftipu* 
latotijvccleaionemlociadpetcndiim  habereom- 
nimodo  debcret.non  eciam  promiffbr  vbi  .^beo  pe* 
teretunnec  quod  clcdio  fuit  ptomifToi  is ,  vbi  mal- 
letfolucre,adrcmfadt  :  elciaioneni cmm Iocia<l 
folucndumhabuitquidcm  reui ,  fcdanie  petitio^ 
ncm,vt  V  Ipianus  hic  ex  Scquola  fubiur.git,non  au- 
tcm  poftquam  Ephefi  ab  eo  pccitum  eft  per  conte-^ 
ftationem  ,  ctim  in  liuj  conteftationc  apud  pnco- 
rem  fada,  &  in  accipiendo  iudicio  quali  contrjha- 
tur  ii-f.idtmfcTtbitmfr.dtptcul.t.dtUg4rt  ii.S.'.luiliMii^ 
i<9.irfridtnou4i.  & diUgatMim  &indecft,  quoJ 
in  incunda  rei  deSitx  xftimationc  ex  concradu 
ftridlo  infpicimus  tcmpus  licis  conteltat?,tanquant 
nouiftimum  inftans ,  quo  folui  rcs  potuit  ex  /.  ti Cd- 
kndsi  u,infr.dtTt  wAf.vt  diximus  ad  l.fifiuU.  &  vUim. 
fupr.tit.frox.  lccmquod  flc  conccpca  ftij  ulacioni 
fundum  itium  (i  tUintn  dtdtri,  mibi  dart  fpmdts ,  dici* 
mus  finemdandi  alccri  forc  quando  ludicium  ac- 
cipcrccur,  &  ideo  occupancis  fotc  «dlionem  ifiTi' 


gcrc  Scxuolam  cum  promiflbre,fi  onmem  omnino  tm  ^.ipfrMvtrbnumebhgMunibm.  Deniquc  ne  c^ 

clc«ioncm  ipfi  auferat ,  &  vt  quiuis  intclligat  non  tera  omnia  conquiramus, in  omnibus facicndi  ob^ 

nilicoadarationeficii.vtclcdioncmpctitionisa-  ligationibus  purg.iri  poflemoiam  vfquc  ad  liccnt 

dori  conccdamus,  fubiungit  Vlpiarms  cx  codem  conccftacam,nonpoftca/jf  in/ij/4W  S^.wi.  Petitio- 

Scxuola  ,  Etgtntrdliitrdefintt  Sc<utU  pttitoTtm  tUat$-  nem  icaque  hjc  intelligcrc  debcmus  non  extraiudi- 

ntni  hdbtrt  vbi pttdt  rtum  vhifolmtt.  Iraqiic  nuUa  pro-  cialem  illam  intcrpcllationem,qu^ad  mOram  con- 

miHbi  i  fit  iniuria,cum  po.Tic  iUc  cligcndo  prius  vbi  trahendam  fufticcrct  l.moTd  51.  tr-fr.dtvfur.  fcd  lici» 

(bIuac,idcft,folucndovbivolct,impedirc  neadot  conicftadoncm  qiiz  pctirionis  nominc  piopnc fi- 

poflfc  vnquam  cligctc  vbi  pctat.atquc  itaeligcndi  gnificatut/.dwi^/iin  nvnpai  tjjnfr.  rat.  rtm  bdbtr.  iftd 

ttcultatcra  i&oti  prxriperc.Quod  cuni  it.a  fic.can-  ttfi  i^^.fidntt fupr.dt  htrtdpttit.  Ad  quam  vfquc  pcr- 

to  ccrr^  abfurdior  &  iniquior  eft  Accurfij  nollri  micritur  promilli^n  variare  quoticsvclic  Ltum  qui 

/cntcntia,iamanobis  fuptrms  confutaci,  exiftimi-  tertgtum  ijS.^. \.dt  vtrb.okhg  LfiquitfiipulAtm^y.f.i.  di 

tisadlorcclcdlioncm  occupantepctcndi  vbi  volcr,  fohit.  Non  cancum  autcm  locorumclcftionem  da- 


iion  co  minus  xftim.andam  cHc  vcilitatcm  alccrius 
loci  in  fauorcm  rei,cum  impatari  rco  poflic.  cur no 
adiicrlus  incommoHum  illud  libi  piofpcxerit  fol- 
ucndo  vtrubi  malutircr,  .intcquim  adkor  pcccdi  lo- 
cumclegiflct.Necfimilccft,  quodcum  dcbttor  a- 
^ioncarbitrariaconuenituralio  loco.quam  inquo 
ex  vcrbis  ftipulaciotiis  dare  dcbuic. vcilitacts  ramcn 
loci  racio  habctur  fauotc  debitoris ,  qui  tamen  po- 
rucrat  ab  initio vbiquc  foluerc/.  canrinUHfij^.fi.  cum 
itM  dt  verb.tbhg.  Potuit  cnim  quidem  vbique  folueic 
antcquamcenoloco  dcbcret,idcft,  pnufquam  ad 
locum  in  ftipularionc  comprehcnlum  pcrucntri 
poflcc.quomodo  textusillc  incclligcnduseft,acn6 
poftcaquam  cctto  loco  dcberc  ccrpit ,  is  enim  qui 
ccrto  loco  dare  prcmitrit ,  nuUo  aI:o  loco  quam  in 
quopromifitioluercinuito  ftipulacorc  poteft/.^<fi. 
i/rfr.  Non  eniro  fiiitncccflaria  adio  arbicraria  pro 
rco»cui  faculcas  folucndi  non  cripitur,  etiamfi  alio 
loco  quam  in  qucm  collaca  folucio  eft,foluere  pro- 
hibcaiur,  fcd  pioftipulatore  cui  adimcrciur  adio, 
iinou  ciquocunque  locoagcndi  faculcas  concc- 
dcrctur.In  qaxftioneauccmpcopolica,cum  quis  E- 
|>hcfi  dccem  aut  Capux humincm  daripromifit, fi 


miiiftipulatoriin  ftipulationc  illa,dequainhocfi 
agitur ,  fcd  eriam  retum ,  noo  vt  cilm  agit  Ephcfl* 
polfic  ibi  pctete  aut  dcccm  auc  homincm.fcd  vt  de- 
ccm  prxcisc.acfi  ftipulacio  fimplex  hoc  modo  con- 
ccpra  fiiiflit  Epbtfi  itctm  ddru  Idquc  in  ncccflariarii 
confcqiiontiam ,  quia  cum  debicor  non  promilc- 
ric  Epbifidectmvtlbomifitm  fcd  Ephtfidtctmvtl  Cdpu4 
bomintm  fieri  ccrtc  nequit ,  vt  ftipulator  cx  ca  ftipu* ' 
lationcdeccvcl  hominc  Epbcfipctercpoflit.Qua-' 
uiscnim  nulla  videaturftipulacoriiuuriafacerc  ^p- 
miirori.cijm  petedo  Ephcli  dccem  vcl  hominc  dac 
ei  elcdlioncm ,  an  pecunia  lolucrc  malit  an  Stichii: 
mal^  tamen  agic,  qui  hominc  nullomodo  dcdudfi 
in  fripulauonc  dcducic  in  pccirionc,  quia  nihii  po- 
tcf:  pcu  ne  quide  altcmatiuc  quod  prius  non  ut  iii 
obligationc/.>//Hi/4«r  iUud  ii.infr.ttt.pTox  l.fi duo  nSi 
i» fin.dt  vtTboTum  ohhgdtiontbuc.  Proindc  li  mclius  lo* 
qui  volumus ,  non  cam  acquirit  fibi  hoc  cafu  Ctk*  * 
pulator  cletlioncm  rci  j  quo  peritur ,  quJm  adi- 
mit  rco  clcdionsm  rci  (oluendx  :  aut  acquirie 
Ilbi  quidem  elcdionem  criam  rci  foluendx  ,  /e^ 
eius  tancum  qux  dcbetut  in  eo  loco  qucm  cli«^. 
git.  Non  emm  potcft  eligete  locum  Ephcfi  a4  » 


KOnucniacur  Ephcfi  adotc  locum  illum  cliccnce,   pec«ndum.  auin  hoc  ipfocogaturcligeie  dcccrfll  r 
Toin.111,   ^  XX 
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MKTp^icn  il^rc  dcbitor  promificant  lotum  Ca-  tiam  qac  tniciohuitu  ^  propDninir,&^am  Sfii? 

«ue  qmn  homiiiem  pf  tc ic  dcbf  at  non  deceni,  fit-  uola  trprehcnditfuifTc  luliani,  quem  tota^rr^tiaC 

«iiehocexmnanrccfntate  '  bn.ixum.-ilternatio-  rcliqua  It     authoicmjauciat  Vlpianuni,lic^«lrif> 

ntm  rcnini  fi  locorum,vt  Vlpi  uuu  (  x  Scxuula  hic  la  hiccium4uliani  mcntio  fiat:qiiu<i  i\  V  tpiaoutdf 

c  •ncl>dic.tftcnimlociis  vim  tcpaiatiisab  .iltcro,  Sca:uo!.3  loqucnsadieciilctdiciiouciuaUquamad- 

)temqaeresvnaab3ltcra,lcd  non  <imilitrrxc$  vlla  uetfuiuani  hucmodo,4r5<«ar»/4vcl  SitivU* 


abcoloco  iii  qno  ro!uidcrb'iit  pl.m^  fnlio  &  tcr-  vt  SlxuoIx iiotam  h;aic  tS:  rcprchcniionceflc»p- 

tio  loco  vchc  IbpuUior  peteic  [quod  facerc  pcr  parcitt,vix  vUaciiliituUatis  Scdubuatioiiisin^te- 

trbltrariam  poteftt ne  alioqui  non  pollit  vnquara  cia  neci}^\  quidcm  interpretibus  fiipef fiuflec  Sc 

i-;  u  Jln.  qi!c  l  phcfum  ncque Capua  vcnitc  vn-  hci  apcnifliraaccrte  Scnilallor.venfli.-na  huiiuio- 
^uam  rcus  vclit  liXi.yivr.jpotciit  vttque  aut  dcccm    ci  lcntcn  tiaclt  ab  Accurlio.Butoto,jicaUi«  tAJ^ 

'ant  faominem  petere,  red  lelidh  reo  eieOionr,  nec  infdleaa.in  eottiaximi  ^iibd  pocit  nihUJnfiiwiii 

llncvuiurqucfociadieftione,  vtrncusdcccmrol-  a  ■  fl  piilatoragatin  eo  loto,  qui  nonfiCjdelliiia- 

|)at,tft>mct)irvttliUsloci£phcii,ri  verohominem,  tustoiuitoni,  an  vcto  iavno  ex  plunbiu  locis  in 

«ftttnetarvtititsslocf Capu^  quianon nifiperaiv  obl!gacioiicaloematiaapontu,<|u«fi  vtiQque cafu 

bitt«riaroad'ohiiiu('n()diin(btuipotcft.Igi  iirra-  vrilitati.sloci  ratio  habcnda  fir.  Pcrindc  enimeft, 

tio  dubitandi  ad  Scxuotam  oon  aliundc  luniea-  adidicc[cnt,nihiihacparte  re(etTc,  an  iZlpulaiAC 

darft  qidmrx  eo  qnod  Vtpianat  initiohauM$«  4lire6UaAionee3qicciacar,anarbitniria,qu^4a 
ftiibii,noneJrc  aiif.ifi  J  r.^  rco  vtilitatcmalicnus    prudcntilusncmovnqoajii  dixir.Scd&infO  ^t- 

loci  in  quo  cx  vci bi$  ipiis  iiipulatiunis  poilit  loluc-  tat  Accuilios  qnod  ait,  fi  quiS  piouiijettt  EphcG ' 

rc:c[uod  umcn  ficrct  h tn  alteniaN»  loeo permitte-  dafe,aorCip6c  9C  Ephefi  iniienianir,  «meqosqi 
rcr  i  ftipul.itor'  .igcrc  finc  altciiuslociadiedionc.    (^riurniieCapnainpotucrir, nopodeiHumEpbefi 

Scd  d-cidc  diruio  forrin-  proScacui>la&qu( VI-  in  erim  contteoiti«l|.t/i/r/Z.(inc«r«49.^.p|r.fn/rJ)( 

piaiium  victt, ilia  cll, qtiod  hoc cafiteleAio lod  in  fidtiuffNtgn  ciieleAiofit  iUpulaconSivbi  velii  pe- 

quo  petcn  Juvn  cft^ad  n^orcm  pettinrte  dcbcat,li-  tere,quid  rcfctt,oblcao^  cetliCapiiam  perueni* 

ccc  clcCl  u  luti  ip  quo  riluerc  ica»  vclir,ad  ip  um  reiam  poturritnccne,cum  criamll  porui(]cc,Ephc* 

fpctttctaiiie  pcti>i<>nein,nc  alioquiroliamnsa^o-  fitamci>cuni  conucniicadlorj  pcrmitteretitcrLoo- 

itcm ftipalatori,dfiteo volamusrefcruate opttone.  g^aealiafpedeseft,quse  proponiturioAlMlli^iV 
■Ku.nq  amrni  viui  pf.nnttciiiium  cfV,  vt in eiiu '  <  ajiuar  tan-iunlotuvcrar  m  li![iuLiiione comprc- 

arbittioacpoti.ruiclicaciori  aJimerr  a^onrmrf.  hcnlii  ,n6vtinpiop;)htalj>cacilicautillc,niliqais 

tfitinMim  9  J.hnnc  pidcmm Devttb.ibhg  l.Granm  - 1.  dicai  eledionem  quidemelleadoris  vbi  pctat,  ted 

%  pin.Dcfidmf.Sicw.rxc  in  a:^ori$  potcllatcclk  dc-  rci  v>i  f  lii.it ,  nun  polTrauceni  lilum  folucrc  Ca- 

bct,  vtieocor.>pctcntcm  cxccpuon-tn  poflitadi-  pui  priulquini  pinicniri  Capu.im  poflir^acqueitii 

'oicre  Mt  fiift,  Df  f^-  vt  proinde  cum  i^puLt  r  hnurura  vt  aitfciFciur  ci  foluendieledio,  li  Ephi^ 

prtir  Jcccni  prxcilc hphc(i,i-on  .v  Uin  ;im,i  :i;;..r..'cd  p.Mi  i'c  vOniK-nin  intcrim  polfct,  quod  fcrcndura 

dirci^a ,  i»  qua  nunquam  altcrins  loci  &  vii  itacis  non  clVScd  hxc  ratio  non  tam  conciudit,aulcijb- 

'cxeoenKi^tiscatiovllababetor.FaicScsuolaex  ptilatoremagTcfipetat Ephrfi,quimfienhoc«p> 

pc»ci|nn.s  &:  fubtil.onbu ■  Tu  cconfultis,  cti:  f.cpc  iti  .-irtionc m  aibic.arijm  icieoqucfacicndam nMi|h 

^cidit,vt  &  luhununi  &  Marcellum,  qui  ad  lulia-  tioncm  loci  Capuz,ne  vtilicascius  io9  reo;ui£:|^ 

num  notas  'cripfir ,  reptehenderec  vt  m  I.  fid^tna  tur,qui  etia  Captut  iblqrie  inuito  ftipabsamiiP 

jo  ;} .  f^iiU^iU  o  lig  ''»»  f'.!um  ^;.  in  primip.  ififr.  Pt  frr  fi  nnn  |n  nnnin  prririnnr  f  illirmti^a'jHlntl; 

'  ytTbgrnm.  «bligut-ombut.  Faciltqiic  fufpicor  lcntrn-  culris  &  clcdio  ci  pra:cperetur. 

3^  Si  qtiis  iu ftipulciur,<^/?^/* c^* Ca^Uitihoc agit,vt Ejphcrijpartcm,&  Capu^ 
partcmpctat. 

Jii  §.ySi qnuUi.  plotalitas  tc  et*umrratio  pcrfonarum  d^ijifiooen 

Rat.D v>. Si»hnio  pct  pattes  habet  magna  in-  quantititis  ind uci t  /.rr«r  i  § . i »m  fitoftijljiidhii. ' 

.'commoda  rx  partecreditoris/.;/tf;)r.Fdm;ir^.nec  tml.fimbi&Tino  iio.Devtrb.o'jHg.3(ifo(\ac  condi- 

Sreiifimilc  cft  cum  qui  ftipulatut  Ephefi  &  GfMd^  cionis,quanmis  ca  fui  nttura  fii  it>dmidui  i.  cui^s- 

ttm  ddri  idagete»  vc  qaiiM|ue Eplwfi  Ae  aliaqam^  diir56.D(Mfl4.^  iltm^.  Er^o  noiiali^  interprcta- 

'Capux  accipcre  cogarur ,  ftdpocius vtvcrooique  tionc  rr ci^crc  potefl  hec  ftipulatio^qua  fi  atc  HipU'* 

deccmp^tcic  ponit,acfifltpatara$cnct  Ephefiaut  latuscflcaidAn  mihibphcli  quinq^  &  qumi^Ca'' 

'CapuJt  dcccm  dan  Nam  ncc  iiuuumcil,vt  coniii-  puz,mihiquc  tmpucarc  debcofiidH|piiialil,vpcal- 

'^piodifiunclis  8c  Vicif.iitJ  difiun^  pro  coniun-  Mcm  F.phifi  aut  Capux  dece  integraprrrrc,cut  non 

'Htis  acdpi.mtur  Uomuniltmtm  i^J//f*  syDt  verb fi-  alitcr  cunccpcnm  ftipuiationeR^lcg^raq^  ducecim 

Smf.  Alioqni  fingc  (li p u latii  cflc  me       &  CdfM  apertiits  l.qauqttii  ddfintigHdt 9yji»yaiafcPc nart  glf. 

U:cm).^.An  noabliirdu  tucritcogitc  partcSnchi.iut  l.ramb.^i).fnpr.  ntpaH^  ftipulatoris  enim  eftlcg^ 

altcnus  homiius  mihi  lolucre  Lphefi,nec  tamc  vUa  diccic,  non  ptominbris  y cum  rcfpontio  incem^' 
'exparteliberari,quin  hominc  inrrgiij  ^tepetere'''tk»Mcongruae|IMeb«ac,vtvatrrcpofiic  ftiptil^^ 

•Ocihuc  ponim,acfinihiKo!):iilcs,quoufq-,ciultlcSn'-  ii  .dc  vah  cbtig.  nificum  enrinlccus  aliquid  adiici- 


;b|cn  pecani;  ncc  li  akcrius  hominisMpMi^up^}  quc  acci|ici'<^  Kpheli  &  quinq*,  Ca.  lia- ,  vcablaijdi* 

'f^lueTitlfiifiti^fmn^.i.uf^  DtfSm. i^SnKmf  ratiihmnicuitandxgr.uiamutari  conttindhw4>^' 

■j4^/ifw.f»  Dr  c  Plurjlitn^& diuifioloco.u  fnf^a  pcr  bcatin  .1  l;  :  ;cli  lanicxii  ' /*j>f  &■  d  I.  (ontunfiio/ttmS 
i^i,ay^..y;g^..g.ya,a,,„,,.l^ 

•  auifiBlni^b«A(lnviw  Jb6o»aliap«csia alio*ficii^  flla  cocam  jolai ,  fod  paiteni  fipldi  dimidiam»' 
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li  Ca^  i^^^iua  akmm: partem  cmm  (impli-  nmc ,  nc  altoqui  fumma ad  exiguum  ^cducaturadf 

d«'qii>te^BeimBt,dimtdtamm^^  Itipdarioica  jjiacinuifIii.Idqucprxceiv4coniicnk 

matfilidrm  ir,^.f.i  ted.tit.tMittHpMrtis  •M-fitfT.  D*»-  pneccdcmibus.  Nam  in  fupciiorilniur.nf^anit  Vl- 

jb/.Ezeoatttcm  quod  Vlpjanua  hic  (cribic,diuifio-  pianui  in    i.  dt  fitfuUumt  iUm  Efb^  dttm  dm  & 

aemloMini  Mbm  per copakn  &  indaceie^i'  m %fyMlM»pbfi$imm  Ctfm hmimlfisiiX^ba^ 

oiitoncm  qmntitaris  promilfa: ,  intflligimuj  aliud  qixinlrj-  .^.in pnncip.irfr.ile  cnttfumm*  ^hefi  dM-^ 

cigodicendumcirc.lim  nipulatioocm dcdu^m  4*.^iimqu4m  vtro  dt  btmm  Bfb^  ftUnnd».  Ne^ 

fie  aHqiudindini(ianm.puta  fi  quis  Ephcfi  «iHfca-  ^gm ▼er&patsliomhiis ineenere  vllaeft « M  nmrif 

pus homincm  in  gcncrc  fbpulacus  fit.  Hominis  e-  Sdchilut  Pamphili  d.l.i.y  j .  De  rtrh. Mg.  Qiiid  cc» 
nim  in  gcnexe  ftipulatio  indiuidu4<R/a.^.l.IX  pow        ftipulacoc  deccm  cota  yclic  pecere  EphcliiPo^ 

lir.aU(;.lic^  onifonti  compauljo  finguloshoini^  left  vctqae ,  (cd  per arbtttariam  nanc  aftionem  De 

nes  contincat ,  vt  Papinianus  loqnitur  in  /.  MtMtm  co  qiiod  ccrto  loco,non  pcr  diredlam  ,  cum  pctaC 

t6.%.dmm  Dfjfg^r.a.  aljq^ui  tcddctetuc  ftipala-  aduerfus  verba  ftipulationis.  Itaquc  racio  vtiUiaiit 

ooimmlit:  ^Dafmalignacen^eflerioccrprctatio  I.  lod  Capu^  habcndacrit  proquinque  illisqucG»* 

f  kfft^l^tm  u6.^.Cbriffgstiusvtrf.ftqiittiJhpuUt'nl.  pua:  pcti Sc  folui  dcbuciunt.  nam  cifi  mallct  ftipu- 

,  rilwij4.§.i,i}»ivA.«^.Potiurqueaccipicnda  er<  latortota  decem^  RomzpccccepctaibicnuiapQp>^ 

|erlioccafiicotittinftu>prodifiandione*ycconts  recTttque>dnmniododecra£taTcilicate  loCanint 

ilomo pctl  aUcrutto  loco  poHct.ncut  &  in  cxcm-  in  quibuscx  ftipulationc  foluidcbuit.  F t  ita ben^ 

plo  quod  aftiert  BarUiconiieaeiicn£phei^&  Ca-  lik  Batcolnailic^mal^putethunc  ^.aliqiiid  habe- 

pitiB&  vbicunqiic  fiwcit innentin icniidiitddbl^  ie,coniinii|Be  curo  faperiorc>i(cmque icqueatcs 

decemjntegnicittmtlecempcti  vbicanqnepoce-  qiwdomnino£J(iinieft.  ^  ' 

.  4  f  Siquisin(ulamfieriftipulctor>&iocunonadiiciat:to«DnVater{l^ 

cccpitmora  ficri«dificandxinfulx,lccundum  Sa- 

♦  ■        Ad%.^.SiqititMfitUnt.  bnnnoi  l.ft^UtmttiiMdtaidMittur7i.S.fU.ud.»f. 

•  -'R  AT.DVB.  (^od  ccrto  loco  fieri  promttfam  n6  qui  non  p<Keftrdri,qnanri  interfir  ftipalatoris  sdi* 
eft.vbiqucficri  pofeft,vt  dwimus  id  l.t  fnpr.ex  l.tum  ficitam  c(Tc  inrulam  li  nulIti<iIocus  in  ftipiil.itione 
«ai  j^ifufr.Dt  mduJi.qai  Im  urtt  ij.fufr.  Dtund.iri'  ad!cdusfit,ciimcxdiucrli:atclocorumpoificloa- 
dfilkJxmmmtfJ.Sjiiimkib^^  Etgod  gcplurisTeiminotisincereneqdificacnmhabereiii 
quisinfulamficrifimpIicirerfti^uIcmr,quamuiilo.  vno  loco  potiiiT  qiiamin  alio:  & prxtarci id  quod 
cuinnon&diiciat,noneominus  tamcn  valcre  de-  incercft/acilc in  infinuam exdinefCttcAmin peciw^ 
lMtftipuUtto,cum  pofTit  ftipulatorvbiqueageteBE  nianamerat«,vtdnctnntstlemper  d>nil!ft«r,nlReeK«^' 

rBmilTbtvbiqucinfulamfticcrc.  Prxfcrtim  cijm  to  loco  vcl  tcmpnrc  coarftavctur.  Vndc  cft .  qubcl :. 

obligacionibu^factcndi  gcnctalc  lit  vc  in  iis  iuc-  nuila  iuris  noftri  partc  videas  ratione  pccuniz  pr»* 

cedacobltgatloeiasqabd  inK>cc(l  l.ft  /juk  tAdmtf.  ftari  td  qaod  intereft,nifi  ciim  ex  loct  vel  tetnporti 

i^fin.Dt  Tt  iniic.l.  qutties  qnk dsHm  8  i.i  litm JiipuUtm  adicthonc  taxari p^^tcft.nc in  immcn ftmi  proccdaC 

u0.vlt,DtfttiMl-  Id  vcrdquodintcreft  ficuti  in  l.prtxMfr.L\,fujr.Dt  in  Itt.  tur.  Merito  iciturpUcuic 

pecunia  nnmerara  lefflper c4nfiftitf.Wr.  De fiipuUt.  ftipularionf  hciend^ infutt;  fi  locos nuliasadieAnt 

ffdtgr.l.fi  ctmmiff4H.UMt.rtmbAkr.  'nx{u[iAi  &c  prx-  fit ,  non  vaIere/.^unM/ij/.iw  i)^.  vt  ncc  If-i  umdo- 

ftari  fACile  quocuiique  locopptcft.DKC.Cum  quii  mus  fi  nnllam  domum  tcib.or  h:ibcati.yiiic«itai  ju 

yifulam  fieri  (lipulatus cft,ncclocam  adiccir,pror-  De  //».!./.  iraJlipuUtm  115.11» prine.infr.  difm.itlig.  vbl 

1bsvaga&  inccnacftlHpolariOjitavt  ncfciri  poflir,  &alij  caftis  huicpcrfimilcsproponantur.in  quibus 

an  &  quandolacisicciflte  videri  mudebeacNam  ii  ob  inccrtitudincm  viciatarftipulatio.In  ftipulaup- 

dicac  iluiidaioirvtneft in(iillmfi«i  Homcdicec  ritbns  dandi  dinrrfafunr  omnfa,qata  fi  qaoddto-* 

'pionUlraEeanile  vclle  cdificircEphcfi,atqucira  ducd,  fitquid  immobilc  fuoloco  ptsftari omnt* 

numquam  in  lociun  con&ncienc.Opus  autcm  om-  no  dcbct,ncc  aUo  prqilari  poteft,fi  veto  fic  peciinid 

nc  quodfolo  cohcrct  neceflatforeqairnlornm,vt  aut  quidahdll>iiODitenaIioadie<Eh>loco& pracila- 

^(aR.hic  notat  diflinguens  opus  ab  opcris.quarum  ri    pcti  vbiquc  poteft,Trdiximas.SedSeoprinilllll 

pTomilTiov.iIctctiamfinclociadie&ioncr»f.rfM>(  coniihumpro  ftipulacore  eft,vc  nonmod6locain 

^r.Ubtrt.&  LtKierdam  7}.$.i.D(T«rk.«Mr.  Nectur-  ftipulationi  a:iiictat,fcdcriamtemposTC  ilid.  (.aw 

'Cus  hcc  ftipulatio  aui  aha  vlU  valaealitcr  potcft  ^iti 4j.Drim/.  lu- 1  .laiProculianis&Sabiotaiiisdif' 

quain  Ci  intcrht  rtipuIatori$l.).^.i./.y7iip«tiri9fj(f4  ^8.  put.inJum  habcat.quandofiitarum  ficTtcommfr' 

f.aUtri  Dc  mi.et/ij;  Pollet  autcmfieii,vtptomiiror  laturlliculatio.ltcmqucncpurgare  mocampofteit 

^in  eo  loco  infoIamaediticater,inquo2dincari  eam  ielit^olB£NamnnUo  adtcdo  die,  tametfi  tanram 

nihil  ftipulatoris  inrcrcftet,  qux  Accuifij  rario  cft  rcmporis^rstcrirrirquanroinfula  ^dificaripotuit, 

nec  mala.  Scdmihi  omnium  optimaSc  accommo-  indttbiratc  quidcm  commilla  cft  ftipa!atio,vtad  id 

idatiflinuilbvidetur,  quod  ex obligattonibus  fa-  qood  intercllagt  po01:,adhuctamcn  purgarimonl 

ciendi  nunquam  agituradfacicncJumquodfincvi  potcftad  tcmpus  vfque  litis  conteftatx  l.fiinfuUtlt 

tmprcflionefienpoiIcr,fcdpollclap(um  tempus  i4jytftrb.ebl1g.qaod  prxtcntodie  ccrtonon  idem 

''lBtnt<|Uodfieripoadc,&debuit.iifaAumnonfic,  cftAtoifn f».  Maior  enimvis  efthacptrte  tadd 

ilacura^oadia  quodintercft  ,  fccundum  Procu-  temporisqiiam  eTprrfn/.mNKfiifrfrMrfrniliStSjjlll' 

liff nA< Lfi'U4 fiifuUtm  ii^.&fcq.to  tit.adcuq;  cx  quo  verb.tblig  l.fittdlegttum  G\.h.uDeleg4t.i. 

^  Qui  ita  ftipulatur,£/jAe/j<i^«OT  dAri :  Ci  ante  diem ,  quam  Ephefum  pcruc» 
nirc  po£Qt,agat:  pcrpcra  ante  diem  agit.  quia  &  lulianus  putat,d[iem  tacirc  huic 
4lipulationiincne.Quare  verum  puto,quod  IuUaausaic',eum^quiR.otnciU^ 
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"'.i  IIat.pv  B.  Qdcquid  tdlmngendsc  obligatio- 
ijtSl'eft>idnin  palam  vtrbis  ftipulanonis  cxprima- 
tur,pi  o  omifTo  habcndam  eft  Iqiiftquii 
9y.i  De  rtrb.ohlijitl.Hoc  enim  eft  qvoi  ittd  (blec 
Ripulaiionem  eflc  (ln*Jli  iuris  adcoque  ftridifllmi, 
cum  nihii aliudntquim  veibotum (olcmnis  con- 
ccptio&r  obligatio.Atqui  tcaipus  qtiM  tn  ftifnU' 
tionc  adiidcar,n«llttuiium  obligationis/ed  ctiam 
rolutionis  gcatta  pars  eft  ftipaUuonis,  nonminux 
quam  fumma  ipu  in  ftipuUtionem  dcdu£U/.  i.  S. 
iditieutt  fufr.Dt  tdtni.  trgo  fi  ^is ita  ftipuUtus  Ctt 
Ipbifidiitm  itri  nec  tcmpiis  adiccerit ,  non  potcft 
dici  tcmpus  vllu  inclTchuic  ftipuUtioni,cum  nul- 
lijm  cxprcfliim  fit,&corifequcnceciloneftpcobi* 
bcndui  ftipul.itor  cx  (M  (liiiitlarionc  •gcrapcr  .ir- 
bitrariam  aiiln  quain  E|>1k1i  |.Hiuseuamqaain£- 
pheiiim  petuenin  poflit.DEcSemper  in  Itipulatio- 
nibus  pcrindc  :ic  sn  cxTciis  rontraiftibus  (jqiTir.-.ur 
id  quodadumcft ,  'e  quo  li  no  appatcirjcum  dc- 
snamieqatmiiridqaddexprcfliim  dt(ft  ^in  cdlftm- 
pKrinftipulatieiilm  u  DeriginT.  Multacnim  t..citc 
«gomutincont[.ai6iibi]s  &  ncgociis  quibuicunquc, 
cametfi  no&cxprimamur,  &  qox  necexprimieft 
w^c^iXcl.ftn.vifr.Dt tuicl  l  tmnfoctruim-  xuwinitr 
iupr.Dt  f49Mi4l.Li.fupr.De  itlt.crtdtt.  linoquod  mi- 
gis  eft  interdumeciampxtra  id  quod  sAum  Aur»ob- 
ligati  '  q.ix  n  cacita  naditur  .|Uxacl:!onc  n  quo 
quc  pai it,Y c  c uenit  in  co n  d j libionibus ommbu W.» 

t.vUjnfirxmmtd.  c^ui  1  autem  magisaAum 
uidciidcber,quatn  vti  ncrci  ri'iciu.is  impoilibiiis 
contta^  vide^uc  obligatio,quac  ncc  cxpcclia  c6 
tnhentiam  votnncate  contnhi  poflet,  /.  imf9f:ln!rS 
IS5.D1  ng.iur.l,n«n folum  \i.Dt oUig.& 4cl .l.vH^i^fthitu 
yd.fibame  mtrium09.DtvitbMir.M<iui  ccctnin  eft 
impoflibilcefle.vt  qui  Romdtaii6VequoIiberloco 
^tra  Ephcriun  ptomittit  dcccm  Ephcll  dari.ci  de- 
cem  det  iipheii.ptiurqaam  EphciUra  petucnici  pof- 
fu.Ergo  vc  valcat  ftipiijatio,qux  aJioqui  vatere  non 
poflct/atendam  neceflaiideft  tempus  tacite  tncr- 
lc  huic  flipulationi  ,iiuraquod  fcilicet  Ephcfum 
pcrucniri  poflit  Ltttmqui  CdUndit  41.  f.i.L  ftntinum 
117.$. c«m  itdtod.tit.  vbi  latius  Acel^uicerexplicac 
Vcnulcius,  quodnam  fic  quantum  icmpus  il  ud  cf- 
fc  dcbcat.Malignaenimcflinteipi.(.t.i;:o,pcr  quam 
£it^VCftipulatiocorriut,qua:bcn>gnaintcrf  rccacio- 
ncpotius  adiuuandaefl,  vt  v.ilcac/.yi  ir.i Jlipidaim 
Utt.i'Clirifegonm  vtrfu.fcqutnijhpulawLTttu  1 14.^.1. 
•(nA.Lfwri«r8o.<«<i  rir./^iio(irria,DKrii'JirkCoaie- 
quens  igitureft,vt  fi  ftij  uiatot  prius  agac  cx  ea  fti- 
pulationcquam  Ephcfum  pe(ucmcipotuccic,non 
ttm  mali&agat ,  vrali^  (btctr  ^  toct  diein  agit, 
qaia  tcmporc plus pctic  §  fi qtiint^tKS  hiflit  D(,ictio>/. 
^iuun  pccpctara,vt  ex  luliano> Vi^ia^us  hic  loqui- 
tnriidcftnihil  agat,ita  veiccttmiMliiiifco  nomine 
competituramconfunrur,quianccdamnatac(l,ad. 
,c6quenec  obhgaiio  vlia  viin  {.FiMC.ij> fi  fupr.QuMi. 
4m  ffuifrJ^4tj:td.Latm  pii  ^ii.S^tmtltiDtvtiber.Mg, 
Kcquc  aliud  cft  in  legaitii  i.i.  i.vlt.  Dt  ttndiii.&dt- 
mojl.  &  in  ftipuUiione  opetarum  libecti  /^»«.14. 
iKfr.Dtoptr.lam.Yide  quid/unilein  Lprtmigtr  tt, 
f.u'infi.Tit.prt*im.  Sic  &coadicio  intetdam  cacii^ 
ineft  ftipulacioni,vt  flipaiatioqMsexconceptione 
TCtbwam  videtnrpura,diUtionem  cameaex  ta- 
cita  condicionc  recipiac  vt  in  Lmtrdum Dt  VtT- 
^^^is^  Qttanuusxac^  id  acddac , vt  vel  dies  vel 
mx  exMe&|»onc<t,iadti  robmceliiei 


benc  Paulusexplicac in di^.f.Cbr^iffmffiiB.  VU 
«djUt;;raod  maxfmiiflKtkidameft,  p^riaiijai  im 

men  nin  cxprcfla  fit  in  ftijpuUtionc ,  nunqaaraex- 
cttniecut  ubinteUigii  /tcDcie,  ine6^ue  diftetce  k 
ttfiipofe  5e  coillffiSiiil  'Nee  cectd.dtfi  cafilf  vUaa 
potcil  in  quo  id  aaumvidecipofi^vtpcffiMC^il^ 
quafuppleacai;  '  * 

a  ^m^irmpntipuiniVunmdit.  RAT.nVk. 
Semperid  i6tum  iiicel!igidebet'inter  conrrahcn- 
tes,vcadus  valcatpotiusquamvrfit  inutilis  diS.L 
fMmrSo.  Devtrb  oUig.  I  quotitsn.  Dt  rth.  dulr.  &aliis 
fupta  ciracis.  An  non  «nim  ridirulus  Cit ,  qUi  diCic 
fe  aftum  dcriforium  faccrc  voIuifTc  :  nam  ncc  fti- 
pulatioalitcr  ficii  intcUigitur  quim  fi  quis  fcrioin- 
terrogantt,^ri6  rcfpondcat,in  quo  maxirS^di&rc 
flipulatio  a  pado  nudo  /.  iurii gemum  7.  §.  ^nodfri 
fiipr.  Dt picl. I dquc  cft  quod  Vatto  d iccbat tibr.  5.  dt 
/r'jX<r/>t.nonomnemqaidiciif^Nrfr«obh'gaci  eX 
fpon(o,fcdd'ruaxaceiim  quifcrio  Cic  rcfpondcar, 
&  animo  ic  ubi;gandi.  Oo  camquc  caulamnon  0- 
mnisveibortunconccptio  /acit  ftipuUtiiMerilJfifdr 
eadcmum  qtia  habcat  vrtb.i  f  )!cinnia  &  cogtUJ, 
ex  quibus  apparcac  intcrconcrahcntcs  ^criorcma- 
gi  /.  1 .  De  Ff  rir.«Uf;.Eigo  6  quis  Romiid^  etKc^it* 
cem  hodic  Cartlia^^inc  d,i:i  Itipulanis  Cit ,  podds 
diccndum  eft  toHeudam  elle  dij^nciif  bodtt  qu« 
impoffibilemfadcpromtl&oncm,qainivi  fttpuU- 

tio  cx  lioc  h.ic  iiiucili? ,  nc  .ilioquin  vtilc  perintttito 
vi  tic ciu  .contra IpUuuu  i$,iiifi.Dt vfnr.  Nam  &  cuiti 
quis  flitutanrircfnondccjrMi«MafcsM««j^iM<« 
conflac  non  eo  — •nAi  Tnlidim  rHr  tipiiliriiiiM  ni 
cdedlis  prionbos  HUm  veibii^iis  ineptam  eam  fa* 
cccevtdebintarA.fitfairiii^w«5.D<  vtrbsr.*M^ 
/)  E  c.Conrraclibus  omnibas  comroaneiihidel^vt 
impoflibilisrciadicAioncviricntnr:  vixenimeft  vc 
noavelint  coiutahentcs  nihii  agiadicdlaca  con-. 
didone,quam  impoflibilcm  efle  fciunc,inqtticelo^ 
ganter  Mrcianus  in       folinn  ■  i.infi.Deobligdt.a^. 
cumque  ex  duouim  cor.fcnfu  ac  voluntatcpci6*. 
cianiur ,  p.iium  efl'ct  (1  alcerutcrcontnhnictiMli 
Iiiid  ,1  fc  nd:mndiccrcr,(inonalntsquoqucconfca- 
tircr  qiio  camcncaiu  adhuc  noua  ftipuiacip  ii«e^. 
laiia  eirct.In  e6que  diftignint  contraaas  cb  vMudi' 
voluntatibiis,quar  quoniamcx  folius  tcftaroris  vo- 
luncace pcndc n t,&  Icgis  vi m  obci ncn t /^  vtrlm  ttf^ 
Dt  virt.fipiifk.  impoiin>i%condfdonif«lM)one^ 
non  viciainur,  frd  condidoip/a  impoflioilisrciictf 
tut ,  quia  ncc  lcgis  eft  ailuro  ahq^em  dculbduai^ 
&cere,  nec  tmpolEbilem  vllaro  coiididoB^  ai|-< 
mhtcvcLt  Dtcond.tnflit.l  yDt  (ond  (j-dtma^.  Aava* 
modo  fublata  cundicione  impoiiibtliid  quod  iii* 
pereft,r8]c  /ir,  vt  legis  vim  Acexecaltdiwm«Iiquaqa ' 
h.ibcrc  po  fit.  Non  eiiim  ficutiidlt!Qllldilhpofi%i:« 
htaum  qiia:  cx  impoifibiUscoadfttilMUs  adiedie* 
nena(ci'ur,ita  &  cam  tollcrt  po^ft  qusE  ex  tnanav 
ceftatorisvolticarcinducicur.vt  putafitc(btot^iqiy( 
nulUm  (^mum  luiJcl>at,domii  fuim  cibi  legaue^ 
rit  /  fidaim^M  primi.Dt  liji4.iMtncLifi  mibi  &  tiU  n. 
^.utcd.LtiOH  ttntum  i9-Cw</  £tqttoddicimaf,etuiik 
in  centraclibtisvulcnd  vici]iipcrtnurileinti$qui- 
dem  qua:diuidaa/unt,vcrum  eft  dJ^p£«au/,fcd  non. 
in  indiuiduis  cuiuiinodi  ibnt  cflcntMsomnescOn*^ 
tra<^iu'i  qiiottes  de  ipfinum  v.Tl:dinrc  quxricur  /.' 
Cli»*  txCiUtftl\S  Dc  Virh.otihg.\z  ix  cifcntij^cyrrtqru 
rcrum  oiitmum  apud  philofophos.rroinde/iftip»- 
lanoniadicclum  lir  rcmpus  quod  impoflibilem  cS. 
fadat.no::  po^pjftjteti^iycum  pattcm  il^puUdoiiis 
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/,iVrf</<»i.quamtaraenexftipu!ationedetrahiveI  wi.«W/^.vbiaitcxhic  ftipnlationerfffm  biditddri 
immiitari  poflc  nemo  vnquamdixcrir.  Atqui  im-    pofte  ftipulitorcm  vcl  co  ipfb  «lic  pccuniam  pcte- 

foflibilc  eft,  vt  quod  hodie  Romr  promirtitur,    rc,ncquc  vidcrt  prxmaturius  agcrc ,  non  finito  fti- 
odicCarthacinc  dctitr.  Ergo  fitcndnm  eft  inuti-    pulationis  die  ,  quod  inaliis  tcniponbus  iuris  cft* 
lem  eftc  ftipulationem  propter  impoftibilitatem»    nampcti  intL-rim  nondcbet,  quia  iiitra  compre- 
ideftjCum  impoftibilisficreiprominio.Sicenjmlc-    hcnfiim  lempus  iblui  potcft.r  u  n  crgo  didtio  h$du 
goapud  luftinianumproeo  q  "od  vulf^6  riprcmifie   nonfaciat,vt!lipul.itioindiemfaclavidcat-ir,  fcd 
in  yhc4fndmmfin.lnftit.de  vtrb.  ihligdi.  Nccaliud   cconrrario potius ,  vtprxrcns&  puMfir,acficadi- 
eft  in  ftipultitionc  qnamuis  omnium  fa  Jorabitifli-    (ho  adrcdta  non  cfl'ct,cut  non  valcj      quoquc  fti- 
niaopcr2tumiibeni/.^»«i«i4.<j»/^i  dteftr.lihau    pulat  o  Komx ii<\.%hoAttdt(imCdTth*gi-,tdjiulp9n' 
Gcnctalitctcnim  verum  cft  impoftibiiium  obliga-   dcf ,  vcprrindc  tenipui  tacitc  ftipubtioni  crcdjiut 
tioncmncccncvllamnccellcpoirc      /./r«p(»/f»ii..    inclfc  ,  incraquod  Car;higincm  pcrucnin  pcftir» 
liim  i^i.dtrt^uiiur.  Vndc  fit.vt  fi  quantione  dcfi-    quomodo  fi  lubl3tjd:iflioiiefc»(i«ita  conccpta  cf- 
nath^cftipulatiocftcimponibilis.  valcac.vt  inelc-    {ciR^puhuo  CtTibj^intdjrtlpodts;  Subtiliscertcob- 
g.mti  Cpccicl.vlt.i  fitnttrtci  i  f  de  verb  ebhg.  id  cft,fi    ictiiio  cft.fcd  qua:  tamcn  diliii  iacilc  potcft,fi  dica- 
ccmfgerir.qnodccrtc  poteftcontingctc  vttam  fti-    mus  dnaioncmlrciithcctnonfaciatfti^uUti  neni 
pularor  qnam  promiflbr  antc  aliqiiod  tcmpus  fuo  ■  in  du  m  ,  quomodo  fi  fic  c^^nccpta  pioponerccur* 
quifquc  difptnl.itori  notum  fcccsicin  eum  d  eni    cr4sdjiTtdtianCMrtkigtntf^tiid*s  atramen  faccre  cam 
fjtnram  fti[iulationem  ,  ac  demandaflltpromiflbr    tanco  magisimpoflibilcm  ,  cum  nccvniiisquideni 
quidem  fuodifpcnfitori.vidarct.ftipulatorautcm    dxifpataim  promiiroiilibcrumrclinquaiur  ad  fol- 
fuo,  vtarcipcret:  hoccnim  cafu  non  continctim-    iicndum,vcrbisipfis llipulati  nis  id cumccnt  bu$» 
poflibilcm  caufam  ftipuIatio,vt  in  d.  f.  Caimf^Tibit.    Sc  omncm  illam  taciti  temporis  fupplcndi  intcrprc- 
Dicaraliqiiisdichoncm  hanc  htditin  ftinulationi-    tat:oncm  impcdienMbus  Exprcflum  tnim.vtcftia 
bus  non  tam  pro  ccrto  die  ac  tempnrc  adicdlo  ha-    vulgari  noftror  im  brocirdico ,  ficit  ccdirc  taci- 
bcri  dcbcre ,  qiiam  vt  ptxtens  oftcndatur  cire  rc-    x\\n\l.vlt.C.dtfdcl.unumt.t«mfiif.d»t.  Aut  potius,  vc 
f,'Oi  fiim,ai.(i  piira  omninocirct  ftipulatio,  vt  (iib-    eft  m  iuris  rfgula,«-/>ri'/i;;»ffiif  ,^«*fl#B  txprtffdutn 
tiiircr  Pjpinianus  tradtat  in  l.itbtr  bo'nonii.S.i.dt  rmtttntlt^frtffii^^^.dtriguLm. 

.  6  ^ldcm  lulianus  tradat:an  is,qui  Ephcfi  fibi  aut  Tiiio  dari  ftipuLitus  eft^' 
flalibi  Tiiio  ibluatur,nihilominus  poiric  intcndcrc,(ibi  dari  oporicre.  &Iu- 
Jianusfcribit,libcrationcmnon  contigiflcratqucidco  pofTcpeti  ,quod  intcrcfl. 
Marccllusautcm&aliastradat,  &apud  luli.iuum  notat  poflcdici,  &rimihi 
alibi  foluatur,  libcrationem  contigijfrc:quamuis  inuitus  accipcrc  non  cogar. 
pIancfinoncontingatlibcratio,diccndumait,  fupcrcflc  pctitioncm  intcgriC 
rumma!,quemadmodum  fi  quis  infulam  alibi  fcciflct,  quam  vbi  promiferat,  ia 
nihilum  libcrarctur.  Scdmihi  vidctur  fumma:folutiodillarca  fabrica infulacj 
&ideo,quodintcrcfl,folum  pctcndum.   


'  8,  . 


^ei  ^.6.ldemlulunut. 

R  AT.DVB.  AdieiflMsfoluTionij  caula  ius  habec 
occipient'ae  folutionis  pcrinde  acillc  iplcquiftipu- 
l.nruscft,  adcoqneinuiio  ftipiilatorc  incuiuspoie- 
ft,ue  cfk:  nnn  debct.vtft^pulationcmimmuret  qu^ 
rb  initioccit.im  lc;;cm  habuic/  o6/(»4fw»HW»/irr*  44. 
f.acce^:o  iiif.-.dceblif^^&dil.l.cumquti  ^\  &  ltq.$.qiiifi- 
hi  ir.fr.de  vetb.ollg  I.Stichnmant  PditiphiUim  95.$.  <j««r- 
yf/«r»  l.dUud  efi  \o''^.l  vlt.de folut.  iufsii.l.  rtreproiurdtori 
ii.f.pen.l  h:m':ein  ;  4 .  inpri/icip.  &  ^.fiipuldtui fum 
icpii  res  98  V ^ Remdeed.  l.  vh.S  tum 
mibi  de  ytrt.ei/i^.quamuis  adiedlus  ncquc  agere  pof- 
fit ,  neq ticnouare ,  quia  non  obligJtionts  Ted  folu- 
tionis  gtaiia  adicdlus  elU.iHi  rtHi  io.de  «««ifr.ldqiie 
ade6  vemmcft.vt  fi  isqui ftipulniiscftyfii duiTttit 
4/(«ri ag.^rctpr.rcis^ad  hoc,  vt  fibi  fo'ucretur,nulla 
Tuij  fa^a  mentionc,mali  agcrct,&  caufaplus  pc- 
ret'cc,  cjuoniam adimerct reo  elcdbonem  foluendi 
Titio  arg. buicdMtem  lnfiit.de  dSi$n.  Ergo  fi cum 
c|oisEpiiefi  dari  fibi  aut  Titio  ftipulatusiuir,alibi 
Titio  (oluat  dcbifor,diccndum  cft  liberationcm  ei 
contingerenon  minus,quam  fi  ftipulatori  ipfi  alibi 
Iblucret ,  idebque  nullam  ftipulatori  adl'onem  fu- 
peicnc  per  quam  poflit  iatcdcie  daii  libi  opprtcrc. 


nec  magis  id  quod  ftipulatoris  intcrefler,  qnanl 
ftimmatn  ipfam  folutam.  Nam  fi  ftipulaton  mihf 
eriam  alibi  fulueretur  .nelulianusqaidemnegarec 
libcrationem  ex  ca  folutione  contingcre ,  quamuis 
cogi  non  poflem,vtalibiaccipcrem  iblutionem,/. 
qui  Renu  tti.inpri»(ip.dt  vtrh.tbUg.  Ec  hzc  przcipiU 
raiio  MarccUi  fuitproptcrquara  notauit  & reprc- 
hcndit  conrratiam  luliani  (ententiam.  Nec  vald^ 
dilTimilis  Pauli  utiocinatioeftin  l.quirts^^i.^t 
mibi  ddre  dtfiilttt,  vbiait,fi  mihiCalendis  Fcbruarity 
aut  Titio  Calcndis  lanuariis  dati  ftipulatus  fiin« 
pollcqtiidcm  dubitari,  anvtiliter  ftipulatus  fim« 
quodadTitijadxdlioncm  pcrtinct,fca  Umen  raa- 
gis  efle^vt  fit  vtilis  ftipulatio  iScTicij  adi  edlio.  Nant 
ciimin  dicm  fir,'nquit,mcaqooqucobligatio  [fio 
enira  lcqcndum  cft  non  m]  ctiam  mihi  lolui  poiefti 
ante  Feisruatias.  Igitui&  illifolui  potecir.  Aut/i 
qoiscum  luliano  adhuc  dicere ve'ir,hbcrationent 
tx  eiufmodi  folucione  non  contigifle,diccndum  e« 
rir,inquit  Marcellus.non  citis  ramum  quoJ  incerfifi 
ftipulatorisyvt  Ialianiudicebat,red  integrz  fumm^ 
pecitionem  fupercfle ,  qucmadmodum ,  inqiucbat 
idcm  Marcetlus.fi  qiiisinfulam  aUbi  fcciflct,quan» 
vbi  promifiircr.in  r.ih  lum  libcrarecur. 

Dec  Quifquis  lolutionis  cantura  caufa  adieJ 
^hucft ,  fgludoocm  auidcm  i.  reoacciperccuaog^ 
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fniiito  ic  prohibcntc  ft  piilatorepotcft,  &  dcbitori 
plcnara  libcrationem  przflate,3c  qtiidcm  non  lan- 
fum  opc  cxccptionisjlcd  ctiam  ipfo  iiire,  nifi  cum 
alia  rcs  in  pctl.  na Titi j.alia  vcio  in  pcrfona  adicdi 
dflignata  cft,vr  in  dA.vlt.S.CMm  mihidtvnbMi.  [ctli 
Tidctut  I\oc  fuillc  intct  prudcntcs  vctaes  contro- 
neiCw-ndlvitttidtumm  fne  /^^.f- dcttfwdttblig.&d. 
itutt.d.l.ijviTts^i.S.mihin^midtfthu.']  fcd  ftipula- 
rori  aufcirc  vtilitatcm  loci  non  potcft  ,  in  quo  ficri 
Iblutioncm  ftipulatorvoluit.  Eftenimid  cxtra  cau- 
fam  accipicndx  folutionis.  Qui^d  fi  ncc  ftipulatori 
pcrmittitur ,  vt  ft>puIationis  lcgeni.quxab  initio 
conftituta  fiin,immmctdiil,l.vtrtpro{urdteri  ti.  S. 
ftu.de felut.cum tamcn  foli  ftipulatori  obligatio  to- 
n&adioacquiratuf  ,  quanto  minus  pcrmittcn- 
dum  cft  adicdo ,  vt  inuito  vcl  ignor.inti  ftipulatori 
aufcrat  vtilitaicm  loci.in  qucm  non  tmtum  folu- 
t\o  ,  fedctiam  obligatio  ipfa  &  ftipulatio  collata 
fiicrit ,  &  quinon  minus  quam  diei  pattcm  faciat 
^Hmhu  msl.i.S.tdititntsfupT.dttdtnd.ticccwm  ius 
iplum  obligationisyllomodo  communc cftci,  qui 
{iiUitionis  taniuiu  caufaadicdus  fair,  fcd  totum 
rclidct  in  pcrfona  ftipulatotis ,  qui  ncc  fi  voluiflct 
cxtraneo,tamcn  ftipularipotuiiret  LjlipuUttt  ifld 
§  ulttTi  did.l.  tuinqut  (U56.  i.qia fibtl.fimibi&Tittt 
i\o. dtvtrb.ehb^dt.  Crmmuriisautcm  cft  duntaxit 
facultas  acci['icndx  folutionis,  dum  ne  alcgcpcr 
ftipuUtioncmdi6Urcccda:ut  Eigo  liquod  cx  vcr- 
bis  ftipiibtionis  Ephcfi  iolui  ticbuit  ftipulatoti 
aiit  Titio,alibi  folutum  litTitio ,  non  potcft  ca  rc$ 
faccrc  qu  n  fti^  u'atoii  fiipctfit  iotcgra  pctitio  noii 
quidcm  fummtintcgrx  [quod  cnnn  lohitum  cft 
3  itto,bcnc  folutum  cft.quatcnus  folutum  cft ,  cuin 
folutionc in  vbiq.ic  accipcrc  pctucrit  ad  prxft.-in- 
damrcofoluti  Iibeiationemjfrdcius  quodintcicft 
ilipulatons  Ephcfi  potius  q.iam  alio  locofoluium 
fuitlc:ncccnim  habctadlor  quadcaha  rc  conquc- 
ratur  quamquodadieausfoiutioncm  accipicnsa- 
lioloco  v:iIitaiemloci,  qui  ftipulaiionc  comprc- 
henfuscratiphadcmerit.  Nulla  igiturci  aiftiofu- 
pcrcllc  potcft ,  nili  ad  confv-quendam  indcmnita- 
tcm:quia  /kuri  ncc  adionem  ncc  exccptioncm  da- 
inus.nifici  cuiusintcreft.ita  ncque  nifi  quatcnusm- 
tercft.Vcrum  initurcft.vt  Vlpianuscontra  Marccl- 
lum  concludit.vtrumciue  ilhid  quod  lulianus  dixc- 
rat,  neque  in  plcnam  libctationem  contigiflc  pro- 
miflbri  qui  adiciilo  foluit  alibi,quam  vbi  cx  lcgc 
flipulationis  fotui  dcbuctat ,  ncque  tamcn  fummx 
folutxpctitionem  vllaex  partc  ftipulatori  fupetef- 
fc,  fcdhaikcnus  tantum  faluam  ei  cflcadlioncm, 
vt  quod  ratione  loci  cius  intcreft,  confequi  poflit. 
Nam  quod  Accurfius  putatid  quod  fjlutumcft, 
tamin  fortcm  quamin  folutioncm  eiusquod  in- 
t«eft,cedcrc  debcic srg.LvU.itifr.bct  lif.rcdlcrcpte- 
hendit  Barcol.cx  co  quod  in  finc  huius  Vlpianus 
fcrtbit, folum  id  quodintcreft pctendum  crtc, ncc 
in  vllapatiefortisplenarn  libcrationemcontigifle. 
Qu.imuis  hocipfum  difticilc  vidcatur,  vt  cum  Vl- 
piatio  dicamus  ,  liberationem  quantitaiis  debics 
non  contigiirc ,  Sc  tamcn  id  quod  intereft ,  folum 
petcndum  cfle.BartoIus  ficintelJigit ,  vt  totaqiun- 
titaseciain  quz  folutaeft,petcndafit,{ed  non  ab- 
folutc,vtcam  ftipulator  itctum  confcquatur , fcd 
cum  iliaadicdionc,  viid  quod  fuaintctcft  ratione 
loci  conlcqui  folum  pofllt.  In  quam  rem  adfcrt 
<juodfcriptumeftinLltt/Mni«i«.(f.i.(f<  vtrb.9blig.  & 
%n Lttidm  17.de felut  L].$.firtddud  wfr.  Cemmed.  Ego 
«eio  facilc  Batcolo  hac  in  re  adicnuor.  Ceiiuni 
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cnim  cft »  vrilitatcm  loci  pct  fcfolampetirionpof" 
fcciim  non  dtbcatur  nifi  ofiicio  merccnario.vt  no- 
ftriloquuntur,&arbitrioiudici$ ,  qui  arbttrarixa- 
diioni  adicdus  cft  §.pr#x.  «i/r.  Li^.S.iJ.centum  Cdpvs 
i.l.vlt.bKtit.  Adioncin  igitur  arbitrariam  fupcrcflc 
acrettnetincceirceft  ,  vtloci  vtilitas  peti  &cxigi 
pofTnd.Lctntuminfiii.LqHiperctltMfiencm  49.$.  i.i»^. 
dtdSienjtr.pt.L^,  C.  dtpefit.  Nonctiam  vt  quod  iam 
folutum  cft.tuifum  foluatut.  Plcnaracnim  libera- 
tionem  coniigiflc  rco  ncceflceft,  ncin  poftcnim 
conueniri  vllomc>dopoflit,&  vta<5lioarbitrariao- 
mninoextinguatur.Plciiaautcm  liberationonpo- 
tcft  contingctc  nifi  ex  plcna  fatisfadlionc  /.  Serdtiue 
6i  fMpr,deceTtdid.indeb.Lttem UberdtHT  6.f.i.infr.  tjwbm 
med.ptgn.vtl  hjpetb  feluit.Lfdtufa^ltt  ^^.dtftlut.  Porr6 
non  poteft  vidcti  plcnc  fatisfjdiim  ftinutarori 
quandiu  aliquid  folucndum  fupcrrft  quod  ei  Colai 
oportcat,ficut  &  cum  rei  folutx  aliqmd  decft,vtin 
d.LlttUdnm&  dtcl.Lttidm.  Nccbenc  hic  cafiucom-' 
parabitur  ci  ,quo  ftipulator  iplc  totius  Cottis  folu- 
tionem  accepeiit  alio  loco,quam  in  quo  fieri  folii- 
tio  dcbucrat.  Quocafucercu  cftnullamciarbicn- 
riam  fupcrcifcpro  vtilitaie  loci  confcqucda  quam 
cutn  forteip'acxigerc  Sc  confcqui  dcbucrac :  nam 
fibiimputet  quihanci)  fc  fibi  adionem  fi6kofuo 
adcmit,at  cum  adicdofohiiumcft.alibiquim  in 
loco  dcftinjto,  nihilcftquud  ftipulacJti  imputare 
portis  ,  ncillud  quidcm  qu6d  uiem  petfonam  fti- 
puUtionicaulafolutionisadiccerit ,  cumadiicien- 
do  ccrum  folutioni  facicndx  Sc  accipiendx  lcgcm 
dixcrit,quamcxccdcre  &  pt^tcrgrediadiedkus  noa 
potuit.vt  nccalmsquihbctmadatarius:  Diiigcntcr 
cnim  mandati  fincs  cuftodiendi  (unz  l.  dtUgtnttr 
infr.mdnddt.^.ii  qui txtquitur  lnfia.tcLtit,  Eflc  autem 
adicclum  hunc  mandatarium  cx  eo  apparet , quod 
adioncmandati  tcnctur,  vt  quodadcbitoreacce- 
pit,ftipulatori  rcftituat /.  qui  rtt  ^S.  S.  qui ftipuldtm  m 
fin.iiifr.dt felut.f.fi  quk  dlif  Infitt.de  inutiLfitpuUt.  Coi 
crgo  ci  permitt.imus ,  vc  accipicndo  Iblutioncm 
concra  mandati  fotmam  hbcrcr  in  plcnum  debito- 
rem,loci  que  vrili  tatcm  auferat  ftipulacori  ?  N 1  ii  for- 
repioponas  plcnumci  datum  atbitrium  ad  folu- 
tionem  accipicndam,vt  in  Lqui  Remd  iii.^.CdUimd- 
cbut  in  fin.de  vtrb.ohUg.\?\rii\c  quin  ad  ratam  vfque  ac- 
ccptxioftis  dcbitotcmlibcraucrit.dubitarinon  o- 
portct ,  cum  in  eo  nihil  contra  mandatum  feccrir, 
icd in  co  cantutn  qubdalio  loco  foluuoncm  accc- 
pit:quxfes  non  ipliu$rummx  folutionem  affiat, 
lcd  loci  dunt.ix,tt  vrilitatcm  ftipulatori  detrahit. 
Ncc  bona  comparatio  eft ,  qua  MarccIIus  conrra 
lulianum  vcebaiur,vtprobaret,ficx  eiufmodi  Iblu- 
tionelibcratioplenapromiflbrinon  conugcrii.ia 
nihilum  igitur  hberatum  cum  cfle.id  cft,ne  qiiidcm 
pro  forte  quam  adic<flo  foluit.excmplo  cius  qui  iu- 
iu!am  fecillct  ahbi,qukm  vbi  promilillct.  Nam  Tt 
bcnc  Vlpianus  pro  luliano  rclpondet,  mulrum  di- 
Uat  folutio  cercx  fummxa  fabrica  infutae.  Fadum 
enim  ccrcoloco  promiflum,vt  addiiBaftolus,ful>- 
ftanrialitctvariaturcx  iocornm  diuerfitate,fa(fii  aa- 
tem  vniuspro  alio  fadtofolutio  non  parit  libera- 
rionem  ,  vtcxeodcm  luliano  nofiroPauIus  doccc 
n\d.Lqu$  rtt  S.»tibi  Remd,:»  prxftatio fummx  non  5- 
quc,quoniaffl  cadcm  fiimma  cft.quc  ahbi  quo^ua 
fbluipotuit,  &  quocunquc  Joco  pr.rftctur,adferc 
fiiam  cedpienti  vnhtatcm,petindequc  dominiam 
pecunix  transfcrtur:qui  vnicus  eftcdlus  cft  obliga- 
tionis  dandi  Lvbtdtuan  y^.f.  vU.  dt  vtrb.  ebUg.  ncc  a- 
Ijuddgminitwi  cft  quod  aanjfcrnu:  Capux  quim 
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i>i>o<l  EDhcfi  ttvufcoctui  li  foluuo  ibi  tM^Mf:-    Haic  port^.  fimili*  i]le  eft  qoi  foSdoiitm  Ephefi 

I?:Mli2^riD«rfo^    .  «  «ntum  fotucnt.  ipfiimqiiidcin<luoddcbeb«ut,fcdaliuloco«^uwu 

^trSwndUctfidiim  eam  prtidcntum  protadcncc  n.h.l,  ncc..Iu,d  nuam  quoJ  manda- 
S20mfeSSri«n.quam  lutimanus  i  iobat  in  tumcifucrat»  vtacap«rct»lcdnuniuqu.mdcbcj 
rf^rS^r  &  iscm  .  Jdatum  c-  rctur&quimaccipaeiufliiseflct. hbctatergode^ 
f«WnJ*  a^  C quinqua-  bitorcmin  ea quamitatc  qitam  ib  co  acccpit  noi> 
-S;:iS"«^r!?^^^^  ,ibc.r..tlncaq.Lnonacccpic.&quam.amcaa«. 
SJcVnTrnqoaVnu. quia ncc .uhd.  ncc  ai.ud  cpctc cx  maudato dcbuoat. 
•ccipit  .qmw"       roandatum  fii^»  led  imnaii 

'  S  f  Nuncdcoficio  iuaicis  huiiis  a(!:J:ionisloqucnaum  eft: vtrum  quin^ 
titJti  contraausdcbeat  feruirc^anvclcxccdercvci  minuerc  quantitatem  de^ 
bcat:nfiimcrfui(ret  rei,Ephcll  potiusfolucrc%quam  co  loco,quo  ccnuenicba- 
tur,raiiociushabcrctur.lulianusLabconisopinionem  {ecutus^ctiam  a^toris 
habnitrationetntcuiusiatefdam  potuit intercfTe , EpKeri  rcc.pcre  itaquc  ^ 

tas.quoqUcaaorisvcnict.quid  cnim  fi  traicaiuam  pecuniam  dedcrat  Epheli 
feccpturu$,vbifiibpanadcbcbatpccuni3m,vcllub  pignonbus :  &diltraaa 
Pignora funt,  vel  poena commifla  mora  tua  ?  vel  fiico  aliqmd  dcbebatur :  &  res 
ftjpaiatoris  vilillimo  diftr  iaa  cUr^in  hanc  aibitrariam,quod  intcrfuit.vcnier.S; 
quidcmvltralegitimum  modum  vfurarum^  quid  h  mcrccsrolcbat  compar^ • 
?  aii-&lucri  iatiobabcatur,noA.foUus.damni?  putoficlucrihabendam», 

tioaeoa'^. 

nisadicituminftip^lationetempns  nonfaciara-: 

.j*      «r  -,W,-/X'-f-  IWonem  aibitraiiamtfiMjf^fcfjy^.wpiw^-^bl 

jd§.vltHMtK4ecJpiU.  dicemusi«ir././?M«'"'''"'*«'M  '/'mfe.«%  vbf 

4,Jrr*«»narc;nircxcnntra-  fcribit  Vlpianus,fifundumc«todicdarift.pulcrk 

Rat.dvb.  Aa.o                 ""'fn^,  r'...  &DcrDromiflbtiftete«t,quominuseadiepr«fteJ. 

rflu.e5cqu.4cmft,p.ulau^^^^  ^Scc«  mcqtt^^imcainterfit .  Lra^^ 

njuscft,vtdtximusad^i.tewli«»<sr4d   .w^^^^^  .          ^fl-       j^j,  jn HipaJat.onc  nihU  de 

gp  nun  potcftiatiujpatcrc     "''^"^' '          "^"  co  ^0^^««^^^^^            CfDt enim ftipulatot 

^.c^us.prcft:pul.auWcj^^^^^^  n°d.Sftip"l-onc.nif.vtp,om.'^orin. 

qui  par.toblfgationem^ttte&obliBatiocitquxc»  ,-lliperct  fiitatttm.  li  ca  d.c  non  fat«iaccrct ,  vc 

JopWciinr.  Etnirfumqttal.solv,gu  oefl  ta-  «^^'^S;  «  ^^^^  ini«efl«,pr.fta« 

lcnTa:»ccc(Iccfta.Wmcncquamrar.t^ob^a  ,Tn«c  "^!ioq..i faTcnd^ 

sioUM^^f^^^M'^-"'»^-^^^^^^^^^^  SCreTcin  Lul^rionc  locum.autrcnpus.  f.e*" 

^„W<^.^,talcn.  p.=::or  Jac  '^-^^l^"; "  '"j-.  S^^d  ldkftfo  hocnondp««*tt.  DiWniift 

r^f^r.titrnil^^uS^^^^^  lT^\i;ac?intcr!oc.,mTS,,qttcddj 

.„,,,La.j,a&nift;r.idec.iucrrt^^^ 

i^i/  i       Ifr  unqJ^n  fouus  addiftos  glcb«.  aioaibittariH.Vtal.oluco  p.n  pofT^t:  atal.b  tcm- 

AflWr^fK*'^"'"»»"'^^  ^n;,-««J,r,.«#l  «liminuc-  buit.dumJiiodo  v Uer.ore,nonatttlore,Ttdl«BM|» 
/cta.rc:(ebc.u.anvct^J?<^ailCXa:4cttv.Uui»nuc    .J^y;^"  ^^,^^^,^^„.5.^ 

^flgnn.ft.J  ■'^^'"^"^''1"*"  ^•'^^       ■aifttentiaimcrlocum&  tcmpushacparte  non.tl 

^tuitlct,<.ni  «ocoqui«i«^»u«  „,*,QucilliiaLolu.iiaturafitlh!dtnuris,&ftnAtf« 

^/irmtte^rft^i^'^^^^^^^^  S":;4i:%ipularorip..ftattta^^^ 
^fia^ma««c«fti^J»*2W  j  pnrcft  confcqn,  quanti  flia 

^jp^j^wne  *  *wpni».Joci  raOQflaficnda    q-ioa  i   ^         J  adicd.oncm  rei4- 
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dari  quid  /ibi  (lipulatuseft,  ^oia&ec  iiibfidiatio 
h  jc  auxilio  i:  d; -rc.Eftetiamititerdieni&Iocum 
iUa  difrcrentia,  quodquemadmodum  vix  vnquani 
dicsi!!  Aipu'ationcadiicitiir,  nid  fauore  pfoniiilb- 
lis ,  vt  toium  mcdium  tcmpuf  Jibenmi  nabeatad 
fnluendum  .necquicquam  interim  peii  ab  eo  pof- 
£i  l.qui  bacdnno^i  l.fitpuUtioiji*  }8.  ijiuerituertMm 
lltbtihomt  u^.f.dtum  boiuitvnh^ril^.UfHtiUTt* 
iU-^oM  ftlutAvL  vixettam  fieii  qiMn,vcob  id  quod 
fiia  dic  folutum  non  fu,  ciuicquam  tntcrni  promif- 
ibns.fcd  (uiuis  ili^iulacoiis.cuiusinaxtmcintetfuit, 
Vtad  ditSiiim  dicm  lulucrctuc  ^S.  1.  ^i4fiBfhtfi& 
iifl  \  ffundum.  Pioindc  non  potcft  cx  ca  canfa  vn- 
quam  coiinngerc .  vt  quantitas  cieduLla  in  Aipula- 
tionem  nuiiuatur,fcd  untiun ,  vt  augcatur.  Dimi*. 
iiutiocnimad  vtiLra;cni  proinillorisrcfpiccrcr.ex- 
cellusvcroadvtilitatctn  Uipuiatoiris.At  cum  locus 
%n  ftipuladone  obtigacionis  caufa  adiedhis  c(l,zqai 
poted  imifrcqiientius  intcrclTcrci  ,  quani  adto- 
Ei$,vcalio  loco  non  ioluatuc  Faac  tgitur  adie«^o 
lod»  vtiddex  hnie  adioni  addiAos  non  tantibn 
•iwere  quincitatcm  conrradiis  pofllic&cxcci^crc, 
fca  enam  diininoetc  »  adcoque  inccrdum  tcum 
piorfas  abrohietediSi.fvM)f  i^lM{|?|i.i.Cumqnevix 
d..ri  c  ifis  pufllt,  inqup  non  intcrliL  altcr.uriuj,  i  J 
cit,  vel  aCiohs  vel  ret  jomnino  conicquens  eil,  vt 
necalio  ca'upo(fit  iudex  in  arbitnciaifttaidione 
infciuire  contradlui ,  camque  nec  ditninuece  nec 
augere,quainii  neutrius  incerli:.  Etlioc^amois 
£acperarbittatiam  propt.-radi*eQionemlod,aeqnd 
tamenfierst  pct  diredam  d  ad  agendum  alio  locp 
polTcc  adio  direda  ccmpctere.  Nam  perindexfti- 
jiiarctur  pcr  dircdbm  vtilicas  loci  in  gcatiam  alcet- 
tuuus,atque  zflimatur  vtilitas  tcmpodlingtatiyro 
/blius  iliputatoris,<i./.90^ij{  Efbtfi. 

a  Vt  fi  tntnfu ijfa  rti  Ephtfi  potius ftktrtji  a t.d  va. 
Ko  1  poic  il  icus  conucniri  pcr  a^Honem  atbttia- 
riam  aliu  luca,quam  qui  ftipulatione  comprehen- 
lus  cit,  nili podquaad  locu  illumpecueniripoiuic 
^jpti  it* fitfuUmfiif.lctntimm  1^7.$.  <f irtf  inf.it  vtrb. 
eUiAtqui  pi^cerito illo icpore  intra  quod  pcrucniri 
adeu  locu  potuic,lI  ictts  non  fo!uac,laociplo  in  mu- 
i:aconflituiusintcliigttur,(i  Accut(tocrcdimiis,qui 
ilcadlulc  locutatioan.itur:Ergon6cflhihccij  ti- 
Vfi  vciiiutis  rci,nc  aliuqui  fua  ei  proiic  mora  6c  i\  a- 
ibatio,qnam  i  cotratio  ipA  nocere  ;quii  c^etLb§- 
intntm  •^y.infmdnddt.itnto/iieMtUmi^i.  ^.pm.dtrtg. 
sar. DEc.Quipccarbiiwtiam  a&ionem  alto  Ipco  a- 
gic  quim  in  qnem  coUaca  flipulacio  &  obligatio 
eft,adimit  promifTori  vti'.it.atem  illius  lcci,  &  idco 
pluslocopctctc  dicitur,iipecatalio  luco  nilTpetac 
fiibcommemocationeeinslod  inquo  ped&ibl- 
uidcbuir.  Qux  commcmuiacioeopcriinct.vt  pcr- 
Indeficadi  uacatumledicerec  ptxilatc  quantiob 
.«am  canikm  mteilic  pronyflbris  f.loco  plm  pttittr 
fiaM *Clion.  Ergo luci  intctllt co potius loco  fbluc- 
jKf)|U.veibis  ftipulaciotas  comprehenl^is  eft,  quam 
^W^oonnenitur,  tattbviique  habenda  eft  vtilicatit 
quamcx  locoillo  fperarepotuit,& quama&oiei 
.4fl^»cum  cxetfCEarbitrariam .  vc  qoiin  vno  gta- 
.Bamrin  a&o  retenetur ,  quomodo  cioflniblet  dice- 
teexltum  quii^^t  iapriiu^iiprMiiirmr.  Quamquam 
cnimnccciiuasinduceodxarbitau^  me- 
lum  a6l|u^isrefpidtnon  rei,ne  i^pcetaJicer  pofico 
.  jtueqttlllimifcro  crcLiitofiilipa^iatiofuum con- 
jequendi,  c^mtamea  &a^^dlia  &  iodudla 
■  qf||(^k>tf^^^W  aljcMjuf  aiygi  cohccidenda, 


tnr,qaod  ipfum  non  melius  fieri  potiuc,mubli  1 
maiain  tpnns  fauorem  loci  ▼tifttare  Li.ni  dU 

fupr,  Ncc  cnim  prxtor  vujt  bcnifitiiim  fuum  coi- 
quameflccaptiultim  /. ?Mlm ntmti.itfiipaitt.fn^ 
tw.ficntiiec  pnnLcps/.z./.){i^»iPrmri^t$r$.aMi^ 
tiitifr.KiqMiiinltc.publu.  l.  txfddt  4^1/«  fu^.&p^ 
fi&.fubfiU.lJiu  4u»  4.  C.dt  em/un^.  Itbtr.  EiTet  aotem 
captiofum  llprxcextu  a^onis  arbittati;  aAodpci^ 
miiieretur vnhtacem  lod  teo  adimerc  quaro  iibia  * 
vct bis  iplts  ftipulationis  quxiiai iTct.  Neqae  vcmm 
eft,quod  Acciulius  fupponic  pro  vcro ,  in  monef* 
ieicnmqttivltiDnon  (oluicftacim  acquepnBcriit 
tempu$,intra  quodadlocuni  rtipularionispenieni- 
li pociiit.  Noncnimad  cunltuucndum  aliquemia 
moiafifficit  abeo  peti  po(Ie ,  nili  etiam  iUnd  ca«< 
currar,vt  pctitiim  (it  vcl  per  iudiccm  vcl  per extta- 
iutiiciaiem  incerpcllacioncni  l.mord  )z.  inpr.itvfiarJ. 
fifK^Bm  \ii.itvtrh.ti\tgd.nulU%%MregMir.im^Am 
mora  contuhitur  tc  ipfa&ipfoiurc^idcftjcitrain- 
terpellationcm,vc  cucoicin  pcribnis  minocum  Lia 
wimiwn  i^CiiM^imkmem^.  mn  tfi  muf.  im  bmgr;  rti 
fiitl.(um  quiiam  17,  S.fipupiUev'fr.itvfur.l.  Ti/u  Sti$ 
i-j.^.TffwtMitltgtt.i.  aut  cum  vlurx  debeorucip  yi. 
cerofruAuum  pcrcrptoram.vtid/.amiiiirf.tSNtA 
tHion.tmpt.  Al;oquiii  codcm  in(hinriquo incipercl 
quid  debeti  cx  tiia  fitpulationc  £lk|f  dMM*  d«f  mo« 
ra  eriam  contraheretur,  quod  enetridladnmlL^r»- 
miffar  ii.%.\.inf  itctnfiit.pttun.Viivts  cnimcft,Tt  qoid 
dcbicum  iit,quam  vt  peti  po(fit ,  tc  vcped  poibc,A> 
de6que  vc  peritum  (it,qoam  n  mora  contra^  vi- 
dcripoffit.  Inprcpoiito  autemncmodixcriccon- 
ttahi  motam  rc  ipfa,cz  co  (olo,  qo6d  lapfiim  (irte- 
pus  intra  quod  Ephcfum  pemeniri  pocuerit ,  ctim 
ab  co  tempoic  poflttteus  tphcfi  foluerc  Sc  conue- 
nirinullaeius  quod  intercft  oblarioncfada  i.l.^.in 
pri»f^.i«^.quamuis  impucarc  dbi  debcac  ii  non  f(?i- 
■ciic  prius  quiim  arbitraria  conuctutetnr,  vcfeqowp 
cuc  in  hoc  $.  Dcniquc  dics  tacita  nunqmm  intcr.» 
pcUarpto  homincled  tantiimcxprcila,  idqucpo» 
rilfiniUtn  in  pcrn.ibbus/.m4|f«4«l  la.  Cti.it 
cemmitt.fi^l  Air\cc  illud  nnfm  verum  cft.quod 
dcm  Accut(ius cx  loannc  fu btungit ,  in a<flionia^ 
bicrariahabeodam  raiioncm  vtilitacis  loci  eHtiitM 
ciusgratiam  quiinmota  f  litquafipcr.Tdiedtionem 
loct  hoctatuc  inter  coutrahcntes  adura  videati» 
4UgJ4i^qilid  i-fttpr.  ie  rtb.fredit.hi  namqlrt^^MH^ 
rtoratori  fniftr.nio  fua  prodeiTct ,  qttemadmodum 
fupci  diximus  cx  /.  bemiiitm  j7.  utfrMmim.  i.  in  («1». 
itmnaHnt  t}^f^ituit.i»  r^.i«r.Nec4ti^iilh  cqni- 
tn?  hoc  patitur ,  qu.r  camcn  in  hac  nuximc  adionc 
uomtrMtucii.i.4.  tn pH.t«fr.  (cd  dufbic  ptxius,  vt«| 
qui  adnet&rij  culpa  moram  pa(Iiis  e^nCeattMg^' 
non  ctiam  i'li  qui  ipfc  in  morafiiitjvt  /eqnituria 
hoc>.Multo  autemabrurdiiwtiii^id  cfl,quo4 
idem  AccarfitttadHdt ,  nonwyMSIlfdam  radtf^ 
ncmvti!it.it's  ainoris  fi  ipfcfit  in  mor.n  non  conotf». 
niendi,^uaii  veiu  cxpatRra&oris  mora  cotrahidi.' 
catarobf^^li^m  «riuMigat  tardius ,  finon  eriaai 
illud  concarrar,  vtftnecaufa  rccurcc  accrpete  A>ltf#S 
cionem  ^•iV^*f^§^f^"'^&  i-i  if>fMfMt,QuMre! 
nec  deifni^^tflpmitra  fioteft  q^ 

bat  &  ^^^'iMp*''"^--'  ^«^oneiftapoffiifieri^. 
vcriufqtie  jMBbieft,  tam  a^niif  q^m  rei  in  eo^ 
demiudiiiNnwndnsibeatniVA^  nitim 
&ii  icmperhabcndac(l,atvcriitAjaenunquato,ft 
dixiinvnd  /.1  iMffiifc&ir,>Ieocriu$  etiam  aliqaan- 
do  fifi)pcrcar6  A^^1|^^^usintcrlic.  Nam«^ 
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^etiKMiii^tdluicdidpittdl^compeiadoM^  qao-  ancequjun  «tbuzuia  coociuieriir.Deiuteium  poflb 

iqoe  nume  ftciendttii  ttktfimiA»  ioi^.*w«pfii  fefaccenim  deinfi ,  cftm  tbeoin  dto  loco  pen  co»- 

/«r.  Sed  ea  compenCitione  fadla  habfcndam  ramen  pram  e(l    : .yir^.Ec  fand  alitec  pofito iuce  fierei iniu. 

rationem  vtilitai3clod,non  pro  aAoie,fed  pro  rco,  na  fttpnlatori  >  cniiu  faoore  locum  in  ftipulatione 

<aivciInMlodfmiiiimoddp»ibnd8eft,nonpro-  «dIcanralbif(eponimas,&  exfaaicircumftantiis 

ptermoC|mquampatinir.Kdobdamnuniqtiodei  apparct.NechaDetreu5quod  coquecatur.cum  di- 

peratbimriam  infligitar.ciim  alto  loco  coiietnciir*  ligeotiot  dcbaericeflead  foluendum,&  fcipfum,vc 

Atadoris  ratto  inhaca6Honennnquahabeti)rnifi  itadizerim,intcrpellare,vc  feaba^ionisarbittaris 

per accid c ciim  moram i  rco paifus  fuir,  auc  in  a-  periculo  libcrarcc  4Tg.  L ffl^ 9.  §.  &gtntrMltttr  & 

lio  luco  ei  fuiuttur , nnUapfWcedcnte ipiuu  adoda  ftqq.iMfJtMim'w.tuur.  Quamquam  poccR  eriam  ita 

mora,vtinhoc$.  ■■%'-y^^r-'  .  •  >:■  hictcxtqsintelligi.vtexcraiudiciura  interprllatus 

b  luUdttmUlrttnktfmimmftmm.  Rat.i>VB.  fiierjtdebitfMNUllblucndu£phe:;,atqueitainmo- 

In  adlionc  srl-iirraria  vidctur  longc  alia  confti-  racojftitiltlis.Ponicrnim  dikrtc  Vlptaniupoft  iu- 

cucadaclfc:  r.iiio  adoti5,a|jarci.Idcirco  enim  vrili-  lianum,morain  adcbrorcctjntracla  fuine,illisver- 

cttiifdnfiohabeiiirinealioqai  factatei  iniuriain  bi$m«r4liM»niiieenticrcripcameft,pcoqaib.ver« 

poecorn  eumalio  loco  qiiam  qui  in  ftipi  bcione  bi"i  cu  vctcrcsmcndosclcgcrer  tmmMcciattifiinC 

COniprehcnfus  cft,c6ucuin  patijrnr,atci-,  lu  ci  adi-  addctc4nim«/M,qu^nailiusfcnfiis  !c£tiueii,q  am- 

nfi  vtilitatcm  loci  fine  qua  forcanii  nun  fuerat  c6-  uis  ab  AccutiiA,Kd iohl^texplicata.  Fedt  fjnc  hoC  ■ 

rradhiius?  Atcum  llipiilitoi  ngirarbitraria,ip(e/ibi  mcidu ,  \t  non  vidrnn  inrcrj>rcrcs  moraaihic  ab 

adimitvtihtacemloa,nccimpucareculpa  aiit  mo-  Vl:  iano  requ.ri,qu«tamen  rcgularuer  cittainter- 

nmieopotefttCnrnnn  ad  locnm  folutioni  dcftt-  peUariunemnoncontrahitnrd./.ffj»r4;^  t>/^(/cv/iir. 

itoMlmdriasvencrir.cum  nullatcmporis  adicdiio-  i  TttuStit  'r^  .S.vfurM  itU^At.  .1\X\  ijirs  dicat  dc  e» 

oettverbistlipulationisvrgcretur,  vrcitius  veni-  mocjhicloqui  Vlpianum.q>i{fa(Uilitn  agisquam 

ifbc.  NAlhigitnrcaufa  fubeft  vel  xquicas  propter  imis,8eqacexeorololefTitMidaiit«qfiodde^Ao»; 

quam  aftorisrat  cnrm  h.ihcri  opoftcat.  Cumquc  vtaiunr,reus  nun  rj!iicrit,atqiicirafti,  ulatorecoc» 

ei  iam  faueacucin  co  quod  alio  loco  pcimittiiurei  getit,vteij  aibitrina  conuenirct,aquo  tcj^ote  nec 

«gete  concri  qulm  feianc  verba  ftipulationis « an  purgmdc  htttntmonemio  vlla  Ih;  ci eft.Hanc^Qe 

non  cflcciniquani  ei  pneceresi  faucri  ctiaminhoc,  intciprctacMnc  ni.igisprobo.qui.i  ■  cc.Tham  iv.or» 

Yc  V  t  i  iicatis  ipitus  ratio  ttliqoa  hibetetut  ?  An  non  id  cx  parcc  rei  P^^^S^lMttJ^^c  eiUyc   ouratia  con- 

pugnaret cum  valgari  illo  noftromm  brucardtco,  ttenirtpofl{(^f&^nnwllltfiliiu.>d^^ 

;  qni  negint  duo  fiiig  i'.iria  circa  car.drm  icm  can  mmoraconUuucrir.accipicJxrtio  loco  folutionts, 

'  d^mque  pcrfonam pofte  coiicurrcictcx vulg^. f.Cdt  pi luf luaroarbicrana  i^tio  ^  roponctcttir.Cffeiii;p» 

itt  froiu  jf  DBc.Exnatnraqaidemadionisarbicrt-  fiuenihtf fi^,qcNAl  impurare  poflis  teo^fiiiedjqiiliiii 

li«cft,vcceirationenihabi  ri  potiffimumoportcat,  fir,quodiniputirc  .id  jii  jioflis,  non  cflcxift:man-' 

vc  qtiemadmodum  in  hoc  grauatur.quod  alibi  c6-  dam  liuic  Labconis  &  iuliani  feotend^  locum  eire, 

iienitur»quimvbiexfttpulattonislcge  conneniri  vtadoiisvtil|rafciAjmMioportCi>t»sfiiumfi^d 

dfebaeraRiiareletKturin  co  quod  lociconuentiv-  poteftmcoiudicioc6tingcrc,vc  nihil  imputaripof- 

Cilicarem  confcqoicur.  tdqiie  luftioianus  fitis  do-  lit  rco,  quin ali^uid  impuuti  poifit  ndioti.Si  cnim 

cet.  cumdcfohusieivtilttaceinipiciendaloquitur  nHltlafovcroquefiiftaifiiit.hocipfopcr tenmfle* 

ib  f  lK9ftmftttm  tffiit.  itd&itn.  Sed  umenea  res  ciflc  &  fiiflumeirc  vidccui  nc  fulucric,&  vt atbittft-  . 

non  facit ,  qtiin  aliquo  ctifu &  ex  iufta  caufaeriam  riaconneniri eom  ncccdc fbei|(^qtuttiri  .  v*; 
a^locis  t.iti '  hjbciida  lit  >  jputa  fi  apparcat  locum      t » '^(laiMrtiritUgitimii^ Mmi i^toiiihmiA. ATr 

illum  f .ilffe  adieaam pro  j|ljpulaco>re ,  iin^e eihie^  »v«.Legitimu$*nodu$ vfiuatum  eft  \  t  duplu ni  e». 

dlidam  peainiam  eumdeditlelloRM^yeeilfil^^^-  cedctc  non  po0Ui%Lj^im»finm  ie  $.1  ff^Jtmi^^. 

£crct  Ephdi.vhi fub  pacn3dcbebar,qux  commifia  iHiAl.ft(mihi(i^cliilt^.i^ifi^kff«r.  Atqaiiieci4*«. 

Cobnonfidlam  fua  dicfolutionc,vclfubpignori-  quodinceteftexccdcrcduplnm  poccll  /.  vnic.  Cii 

bns,  qtia:  diflradla  finc  ob  non  folutam  fu.i  diepc-  ftttt.^ptprtti^iud  inttr.  Ergo  nequcpro ad^otc  ha- 

cttni.iui.  Fmgc  fifco  aliquid  dcbicum  fuiflc  &rcm  bcnda  cft  tario ,  quanti  eiUitlnterfit  ob  vtilitatem 

IHpnlaroris  vilifHmodifiradlam  prccio  :  ncc  cnim  loci  vlrra  modum  hgitimura  v(urari;ra.  Dec.  Id 

i  lco  fidcs  ha(t«fifcaIisconuclIifici!cdcbct /./fc;-  quodcuiufquc  intctcrtnthil  ahudeft,qaam  quod 

patbecds  %.Cod.itrmi^Mn»r.l.fiqui  frofiTihtnttG.  C.dt  e\  abclV  quoiiqiic  lucraii  potuit  /.)it«mimjf4i  n.ufrA 

fi4.&  'mif:hifi fifuUA.  10.  rif.;.  mfl  dolo  &  ir  ala  fide  r«f.f<mfc(iier.Hoc  ver^a«r«Uli1n  ime  quarn  in&* 

piihlica  vcr.ditiofaiSlafirf.  f.&  1  ted.  tit.L^ qitdsi^.  (ko  con(\h\x.lqutttnm^.itrtgul  mr.  pcnde;tjue,  vt 

CM  refcini.vtndtt.  His  ccrtccalibus  &  aliis  limili-  cxteraoniniaquefiiotfadli  cxptobanonibus,qua- 

iitik  in  lianc  arbirtariam  ventet  eriam  id ,  qaod  ftr>  mailiiirinb^ii^flBe  copia  fir ,  vt  id  quod  inteteft, 

pul.-.t  .)ris  intcrfuir,cilminterfucrirproptcr  moram  nnncad  cxiguamVnuncadniaioicm  fummam  dc- 

^bicori5,quiiacolocononfultticin  quofolucre  d\XQ».ViaLvk.u>fi,itfiifHlat.fTtt6r.  Primufquc lufti' 

«xc(m*jenctonedebiKiat;NecdererioraAothrcaa<*  flliMwyt,qiraipradidacoiMinit{onep^^^^ 

iiifieri  dcbct  ob  idquodipfc  dcbit-:r?m  :;lio  !oco  ncincafibnsccrtis,idcrt,vci!lcipfcincerprctatur,la 

A>nttCnetit,aiquc  tcaloc/  vtilintcm  ftbipraetiputf- ,  venduionibas,locationibus,ca:cerirqiic  contradli- 

ietvidkatur;  edmezneceffitineid  (ecetit,nea1ioqttf'  blis  ac  prdinde  eria  ftipahdombus ,  pofttt  id  quo4 

laAllffttntotius  dcbiti  paterecur,fi  fortcdcbitor  ad  fnccrcft,duplurncxccdcre,qua(iid  quod  fupra  du- 

locum ftjpulacione  comprelienfura  accedcte  nun-  plum  eft,imtciodcratam  aeditocis  auaritiam &  a- 

quiun veDeeiliaedataopcra,fiaeqnodaIfisdtl(ine-  tMitittfind^ter.qiiamMAftAffifq^ indesne^'!) 


__,_jlicgotiisi.i./i^.Magi("qucirapucari  rco  potcft  debetif  l.vnlcl  tx  dmni  ^o.infriti.i  f  de  ddm»4;fi^ 
tur  non  vlttolblttetic,vel  vbiqaCtCl^poftixpiiuf-  Ergo  ante  ioftinianum ,  &  Labconis.idiianiac  Vl- 
oudm  Ephefum  necaenici poniil&t  L icMMiw  t)?.   piani  tepcMbQcqaortt  hcclcx  eft,poteti»id qiib4^ 
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intercfleprobarecur,quo(lhodieperdi<^am  lufti-  tmpt.  emptor  tnmen  non  timiliccr  teneatar  ad-U 

niani  conduucioncm  cotrcdumeO.  Ita  cnim  Tcn-  quod  vcnditotis  intetcil.fcd  cantumad  vCuraspre- 

titcmaJoquamcuraAccurlio  &Bartolodicctc,in-  ciiLexttnptoit  $.i.»i.ncmpc  qun  dcbitorcftpccu- 

tcrcllc  quidcm  lipgularcnonpofTc  exccdctc  duplQ  nir  in  gciictc,cum  iitdcbitor  prectj.quodin  pccu- 

inccrcfTc communis , fcd in  hoc  ^  foliim  communc  nia  inniimcraca  conridete  fcmpcr  «icbct  d.l.  rlt.dt 

interclTc  pcii  no  ilngularc  Nam  ncc  inccr; iFe  com-  ptric  &  cttnmtiLTtt  vtndnjHn3.f.preaiim  iKfin.deempt» 

mimc  poieft  dnplum  exccdcre  ,  (1  luitjniani  men-  ^  ftHdu.  Iliud  certc  ficcndum  cft  fauotabtlioteni 

lcmScknCammdl.tiitc.btttiftrdpu.  Alioqui  frrci-  cau(am  cfTcciuj  qucd  intcrcH  cationc  danini  e- 

nin'\s  &  illufonaciret  luftiniani  conftitutiu  (i  com-  metgcncis ,  quam  cius  quod  inccrcA  rationc  lucii 

inune,vtvocant,intcrcfIcctiamiii  cafib.  ccrtisdu-  cettzntisl.tnta  n.l.nendtbtt  .^i.  §.i.dtrfgtil.iur.<^uii 

plum  cxcedetc  p<^llct ,  vt  latius  aliquando  faucnte  gtjuius  cft  Sc  rcipublicae  inconimodiui»  licri  qucm 

Dco  circaillius  Itgis  intcrptccaiionem  rcriben  us.  pau|>er>orcm  quam  non  Bcrilocuplctiotcm  ,  vndc 

d  PntQ & Itnrt b^ifttUdm rMutttm.K  at.d v b. Faci-  roelior fcmper corum caufa el},qui ccrtanc dc dam- 

leabibit  rcsm  jniimciim.aui  l.iltcinin  immclum  li  novitindo,  qr.jm  illonim  qui  dc  liicro  capcando 

in  X  imandoco  <]iind  <nterc(l.  nontanium  damni  l.vltim  S  ftvtthtTtdnotti  Cod.dt tur.dtltb.d.l qntd ^ttm 

emrr^'  iitis  lcd  ec).i:nhiciicc(]."uui»ratio  iiabcacur.  G.^.fiimlt modotr.fr.  Ot'tijfi-jud.(rtdit.  Obidquc  ali- 

Qui  lnonciiun  liictatuius  lit  dilnjcns  mcrtarorcx  quai  docuci>ic  ,vr  lcgcs  djniiii  duntaxar&  dcrri- 

nfgMiiacione ,  commutatis  mcrcibus  in  pccuniam,  mcnci  raciunem  habcn  vcliiit.vt  m  ItgtRhtitMdt  m. 

dcindc  pccuiiiain  mcrcc$,aut  contia?Aiicquisfini$  Sudl.i.f.partto  Mtmtttifi  tU.tit.  dtltg.Rhtd.dtidct.  I- 

cflc  potcft  ctirantisliiciijQiiarc  ncccimratioicm-  ccmquc  in  adionc  furci/f  /.yitt4«i7r.i.i.rff^ff.Satis 

prt  lubcri  (blct ,  fcd  cancuin  damiu  &  deinincnci  cnii»  fupciquc  dumino  cnnfulcum  cflc  viliiincft  (i 

q.iod  actorpalliis  hiciii,vc  111  Ipccic /.i.^.  fimio  ««■  fupradidi.  cjlibus  indcmnitas  ci  piiJlarctur,  ncc 

tmtnfr.deltg  Rhod.dtutl.l.fiucufji.^.  \  . tnfin.tnfr.de  concribucio  lit  in  lcgc  Rhodiadciaftu ,  vc  i$  cuius 

futt  l.vU.dtptru.  &  iommed.Tti  vtndtt.  i  fi  fttrilu  i..  $.  mcrccs  in  marc  pioicd^limt,  fia;locupletior,(cd  vt 

iim  ptr  vthdttort)})  dt  <iUltan  tmpt,  Qu.iin  ob  caufjiu  minus  damni  lU  clcirimcnti  fcntiat  ex  ia<fj-u  qui  fa- 

Accutfins  nolkt  ait  (j>cciale  hoccflc  iii  .ubitraim,  dus  cltcx  liLCcllitatc.nccriirfum  coir.parata  crt  a- 

£c  III  quibuldain  aiiis  a^ionibus,  nulta  tamen  (pc-  ^iu  furti  ad lucuplctandum  ctim  cut  furtum  fjclti 

ciah:aus  allata  ratiune.  Dtc.  Eius  quodiiiccicll  cll^fcd  vt  puniacui  &:  paupciior  (iat  ij,qui  furtiifc- 

duofunccapita ,  vnum  qiiod  citcad.iinnumcmct-  cit,conflitutaincuin  pocn.i  duplivcl  qnadtupli  vU 

gcnsvcrfatui,altcruni,quoJ  circalucium  cclLns/.  tra  rcipcifcciitioncm,  qux  pcrvindicacioncm  fijt» 

yit«iiJ«ij/j'?.i»/Mf.r«w/ui<r.Quaniuiscnimqui  oc-  autpct  coiididhoiicm.Etquamuisdctur  adliufiirtt 

calioncm  lucnamittit  h  'C  iplo  non  t.im  llat  pau-  cicuiusintctcdrcmnonrubtipi/.cHnwiiim^ifio.c^ 

pcnor.quam  non  Iocui'ietior  l.qiitdauititi  6.iif  Qiit  ftq.tnf  dcfuri.  non  canicn  daturad  id  quo  i  jutcrtft, 

iufiaud.irtdit.l.fijptnfm  ^.f.conctff*  &  ^.fimdtifu*&  (c-J  ad  pocnamdupH  vclquadrupU.adeoqucnecid 

fttfi de  dondCjnt.vtr.&  v^tr.  quotulquifquc  tamc  c(t,  qu  id  intcrcft , in  ca  dupiaiut  vel  quadrupiatur,fed 

CLiiu  •  nomtcilit  ficri  locu  lcciorcm-  Pioindc  quo-  vctum  ici  prcciuin/.f»/«rn«f?im  5o./#<i.nr./.riiaiyi(f. 

ticsquh  iiabut  acliiontmad  confcquirndum  idom  ti  i^.fupdttiilit.tur.y/tpt  indc  mitum  vidcri  nonde- 

iici.uod  fuainicieft,f'  oculdubioctiam  racinne  lu  beat  in  eaadionc  lucri  raiioncmnon  habeii,  qui- 

cri  ccflanti  ■  .'gcrcpotcrir,  vt  in  fpccic  l.fi  tnltgt  i^.  uis  habcatur  in  adione  rctfi  amorarum  mubtr 

^  coltnuilfifundm  i,\.4dfin.tnfi.loctt.l.fimulitrn.S  rt-  iu%jtrumvtrfictemmo^qu»quttnfTtr.dtHot.<\uizhoet 

ritm  vtrf.(cmniodt  tnfi.rtT  dmti.l.quuquid  7.  Ced.arbttr.  ca ad'uin  locum  udlionis  fijrri& condidionis ftir- 

tuttl  d  l.vnu.m  fir.C.de  ftnttifi.qtupro  to  quodmttr.  Ex  tiua:  fubrogata  cfli:  vidcatut /.!.<:>'  i./.^*>i.M(f  diuct- 

quibus  loLis  incclligimus  ,q<Jam  talfum  lic  ,quod  (am  camen  ab  vtra^pcnacuta  in  cohabctquod  ar- 

poit  Atcuclium  qiiidam|.utant  ,cl!c  hocrclhin-  bitraria  erti  )i<fimrftfj  8.V1.  d)-/ /f-7.«</.f;f.arbirriucn 

gcndum  ad  aclionrs  arbitrarias.Nam  ncquc  atlio-  auccmquod  in  capriccdiccondcniiiationem,/cm- 

neslocati,&  condudiarbitratiq  funt,dc  qiiibus  in  pcrxqtiitatcmadnrxam  habcredcbec  ^.^^frri  /». 

d.SMlonm &d.lfi  fundui, ncqnczd.o  iuttlaidcqua  ^ir.i&^^fW.Arbitracurcnim  iudcxranquamvirbo- 

in d  l.quuquul,ic.i  boni  fidci:&  gc neralitcrin  d.l.v-  nus,&  quod  viro  bonocuilibct  xquiim  videri  dc- 

tiu.C.dt fe>:ttnt.quspro  to quod  tttttr.  luflinunus  dcfi-  bcai,iicino  autcm  ncgaucritxquum  cflc  ,vtctiain 

nitconlt  tutiuncm  illainnonminusinlucroquam  commodi  quodrcbusamocis  Mr  amifctic.ratio  ha- 

in dainnohabctc  locum  dcbcrc,quia,iiiquic,cciam  bcaturconcra  muiicrem  quxrcs  ainouic,quaro  & 

f  X  lucro  vcccrcs,  id  quod  intcicll  flacucrunc.  Nc-  condcnat i  poflca  oportct  qUanti  vir  in  lirc  iuiaue- 

quc  tamcn  idciicovcrcndum  cfl,vt  id  quod  intcr-  rit  fuaintcrcrtir  (i  arb:trio  non  f  arcat  d,l.fi tHm  desf, 

cll,abe3t  in  infinitum,quan  loquidcm  m  xfbm.in-  1.  Oranis  enim  codcmnacio  qux  /ic pcr  iu/iurandii 

doeo  qund  inccrcll,ncq'icluai  l  eque damni  raco  in  liccnuein  aibitrariis ,  iiuein  bonx  fidciadbuni- 

vnqiiamhabctur,nifi  qtlod  fit  circa  rcm,non  etiam  bus.lcinperfitadiJ  quodinccrcfl/.(/HJrr^;fM(r;5}j^ 

eiusquod  cxciarcm.  Qjod  nollri  vulgo  cxtrinfc-  rn pmi.noa  item  in  adbonibus  ilticliiuns/.ifl^fJi^, 

cu  n  intcrcircappcllani,cuiu$clcgascxemp]umcft  vtrf.pUne fup.dt tnla.iur.\x.3.c^vic  mclior  hacp,iitecu- 

in  d.S.(umper  vtnditertm.  Scd  &  in  hjc  adioncar-  diciocftcxtcrorumfurum.cotraquosnulJi  co.do. 

bitrjria.  Deeoquo  I  ccrto  loco  illud  ptxtcrcare-  di&lucri  ami(fi  racio  habccur  ,  Jiuc  actioncfurri 

qtiirttur ,  vt  intcifit  tacionc  illiu$  loci  ,inqno(nlui  /iiic  condi(£l:io"efiirtiuac6iuicniacur,non  quafi  /^- 

dcbuit  Qiix  citcunft  ntia  adc6limu.itacH,vtnon  uorabiliorcseire  debcanc,  fcd  quia  non  nih  ftri<fiti 

niii  valdc  limicacum  cffc^iKim  poflit  produccrc  in  atflionibus  tcnentut.quatum  natura  no  patitur,  vt 

ipiaciiatn  pecun  a.proptcrqiiam  a[  oquiniiquam  adid  qciodadlorisintcrcftcondcmnctur,li  non  id- 

prxftatutidquod  intctcrt,ncfcihcctfacilc  cxcurrat  ipfum  quod  intcrcft,fit  in  ohligaiione,  vt  in 

in  mhmcmi :  indcquc  cft,  quod  quamuis  vcnditot  Tdlu  yi.i.&  feq.tnfr.dtprtfinp.vtrb.  Contraduum  Sc 

ob  nontraditam  c:nptoiircm  vcnditam  tcncaiut  aifiionumquxcxconcradibusnalainturalia  ratio 

ad  idonanc  quod  cmptotis intcicft  LiMfr,dt  aclun,  eft.Qu; cuun  conuahunt.fui  lucri  tauf*  contrahilt^ 
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^cictiMEptittione  fianc  locaplcuores/.  «ffiWNMi  fiioin  eft  *_quta  in  negoriatore.a(iertfi&«  eft,  lacrarl 

20.1.  kifrJi  fW^.  ita  vt  qai  tan  fiMm  veo-  com  potoffle  i.VrttMtfmc;&  tmmtt.  m  n»4it.i,li 

dit ,  noii  tam  cx  rc  jpfa  quim  cx rtcgotiationc  prc»  fitrilii  ir.§  f«w ftr  vtndimtm de4tS»H.titift.  Gtterihn 

ciumpcrdperedicatur/.priMfirflr  tl.i(A<rtrf.ra(4ff.  ii^.i<i  cofninodiaAoramircrir,-;tian  ii  negotiator 

'9ifM0r,  Vodeeft  qaodpIerifqaelocuicriptniBle*  lritfifiierit,1iocqaoqucpra:lUndumeicrit  dlfitHH- 

ciinus,  oatnraliter  iiccrecontrahendbus  in  cnaen-  titr  ii.^.rtr.m  rtrf.tm»iodt  m.  ametA.l.fiinltgt  i^.f. 

do&Tendcndo,iica)qaeinlocan<Io  &  conduct  n-  ttlMm  d.l.fi fundm  iy.mfin.i>.ft,lH»t.d.  l.vmc.c.di  ftn^ 

de iedecipere  Itg.in 001/4 liA.idtm rmfmimfufT.dt  ttnt.qutfr»t»qMd  tHttrift.  Std  iia  taircn  vt  non  tam 

mmd.ittm  fifrtd»  xi.%.vlt.&  l  ftq.  infr.  hc4t.l.fiv9'  illud  inipici  (it  l<i:at ,  quanti alius  diiigrns  negotia. 

lKffMf«S.C.<^rf/<i;7(i.ren<tif.Nonergoreftringeodum  lorlucraripotucrir,  qa^mquaptiailoriprcfucat 

e(l  adadlionet  aibitrarias  quod  hic  fcribitur,  in  laclttoras,fiinoratnpairu$nonruillct.  Idcnimcft 

srftimando  co  qund  it^tcrcft,  tMiam  lucrl  rationem  quod  Paulaafcrtbit  in  d.lfiemmlfk  nJHt.rtmbtAtr. 

lubendam  clfc,  kd  i'c:.cr:.Iircr aJ  omnes aftiones  nt^tutinmntiAmttrfHkM tfiqtutntitmmtbi ahifi tpun- 

eztcndendumin  quilnisad  id  qnod  inicrrd  con—  fMMIf*(ikcn(ri^«i.itaqucprobarcremprr.n^otdc- 

demtutio^t,  fiaeprincipilisobligationisruieac»  betttlnmAllllllHi potuitfc.Qux probatio >n rrer. 

ccflionis  iurc,  ncr  iil  id  r.irfns  nJn  ittcndum  mco  catore,  ac  negotlatmc  fKilior  ccnc  cll,  &  aJ  au- 

iudicio cft,quod  vidco et^ani  intcrp: ctibas pUcere  gendam  lucii  (](i.-tnti(.ucm  vtilmr ,  fcd  qua; tamea 

adeasperrooasrcftringtdebere'(idqi:oddiciroof,  etiam  in  co  qtii  ncgoiiari  (..Iicus  non  fit,  aliqoa 

«ftiiiundum  cdclucnnt!,  (];ur  tncrcari  &  liicrari  dTc  pctrll,  vtcx  fupridi<nii  loos  ipp^rcr.  Siini- 

coniucucruot.Namquodikic  Vl^unusrcribitfKii  lc  quiddani  cii  ia  kg.fi  ruuu  tt.  iu  fi».  fnj^r.  dtta 

j.  Ca  ivs  iibro  f).adEdi(3nm  I'rouinci:i!e. 

JDediaaibirriumilidicisrefcrcurhstcaclio:  quiafamus,quam  vari.i  fint  prc^ 
tia  rerum  })er  fingulasciuttaces,regioncrque:  roaxime  vini,  olei,  frumcnti,pe« 
cuiiiaramquoc|uc\  licetyidearar  vfta&eadem  poceflasvbiquecfle:  tamcil 
jdiislocis£icilitks,&leuibus  vfurisimieniutur,  aiiisdii£cil.ius,&  giauibus  vfuris. 

AtlUd€»i»MtlHtrumf>  dal*.  io  rei^yiQdicationedire^,  inPubliciaoa  jle 

aftione  adadtib€dam,itnn,q;  rcrara  amotarum,  je 

Rat.  dvb.  Etiamperatiasadiione$'quAmpcr  al!isp!crirquclimilibus,^uaotia£loiinliicruaio« 

banc  aiblciariam ,  deeo  qaod  cerco  loco  peti  mec-  cetcfleiarauuit  d./  ^r^rtfirfkDcnique  ai  biiratic 

ces  pofllinr»maximd  vcrb vinom ,  oleum ,  fcumcD-  4tcantar r«erBadioneaomnes,qu6d  in  iis  reftitu- 

tuiTi,nputapercondidion£cerdex  mutuoeiiam  tiofiatarb.trioiudicis,noctiam  cood£naiio. Sicttc 

adie(f>olnco,in  quofoluieasoporteac  Ivtitu  ^t/ufr.  enim  nonqaici|ttidiudicispotcft3ti  pcrniittitur,id 

dt  rtb  (rtdit.l.vli  fufrjitfrtxJ.qu9titf  J9.<^  Lftq  mfrM  fabiicitur  iuris  necel&tati  {.  mw  quicquid  t^o.fnfr,  d» 

vtrb. tblig.  Etcamenooncoofert&rcerticondidk»  wdic.ita^coiui.trio  ncc iudicispoieftati &atbicrio 

i;:  ubitriamiudicif ,  qnamuis  noneomicils vaiia  petmittendumeiitquudfubiicitariurisneccflit.icf, 

iiiu  piccia  mcrcium  pcr  lingulas  ciuitatcs ,  ci\mcz  8c  io  iis  pcrmiltituriudici,  fecundum  cuiufqiicrci 

caula  mutuimercesdebcntur ,  qn jm  cum  ex  caufa  oaturS  cx bono  &  acquoa ftfmare,qucri:ndmo Juitk 

Itipulationis ,  cui  cci tus  locus  .adic^lus fit :  atioqui  adori  fati&ficrioporicat  ^.frtiert*  lnfi.dt  ail.Pei  ar- 

ctiam  condi£lio cecti  pecinde  ficicc  acbitcactapcc  biuiufcilicetdrcarcireftitatiunfintcrpunendfiin» 

adie€tionem loct ,  atqoe aftioex ftipulationc pcK  iUlpecc6dcmnationcm.Atinadianeaibtiraiitde 

quam  dcbitor  promiicrit  mcrccs  iflasdarc  ceito  eo  quodccttoloco  fpeciali  iuicpbtinet,  vt  i;on  ic- 

ioca:quod  tamcn  euidcicrfalfum cft.fcmpcr  cnim  ftitutionc,cic  qua  liicnon  agitur,  fcdconf'cinutio- 

cerdoondiAlofttidiiuriscfi,il^mq<.R  tnticariavt  fiotiinaibitrifi  iiidtdacdfwrioeccirefit  quiacudl 

&C2terxomnescnndifttonc?,'Uinqua  abitiaria,vt  contra  iuris  rccr-Iasii'  n  minuy,  qo.im  cotia  ft'pu- 

docuimus  4dd.l.vU.fupr.tit.frox.  Ergonon  laiionts  vciba,i<ctur  lixc  ac^iu  j  Pr.rcotcnotialiaia 

cft  bona  ratio.qiix  hicaCaioadfertur^f  roptcr  qua  caturibabcrepotcO,  cx  qua  fcquatur  condcnatioi 

in  arbitriiirn  iL>(iici.s  refci  atur  h.TC.iSio  arbittana,  qi:am  qn.r  xqiiiiatis  n  .igi.s  q  ihp.i  inris  rationibus 

dteoqttedctrt.  hc.  qcodprodiuciiitate  locotumac  iiilciatur,zquita$  autcm  lotapcndcicx  cotiusiacti 

f egtpnu  diurrra  iint  piecia  mcrciom  Lfrtcis  rMMi  circiUlandislJiMr« fidtt \f.i/ifrJift/kX^akmkunim 

(^^.iifr  4il  faUid.l  fiftrunm fufr.itdleg.  Aquil.Dtc,  vcrbpro  perronaru5c  fa&orun?  v.irier.T.c  aliar  atq» 

Non  cft  icR-renda  in  ai  b:  trium  iudicis  condcnat<o,  a)iz  sut,  &  c  i\m  alio  loco  agacur  quam  in  quo  ex  ra« 

qu.-eex  ratutaa£kionisccriac(fcpotefti.v/f.C<f<)S-  tioneiuiis£f  ex  ftipulatioi;isverbisagi  debnlt,A|{-> 

deic.iibtrt.  Ci\m  enim  Jus  ipfum  pcr^c  ccrtum  li:  ac  quSdo  acciflit,vt  culpartipulatotis  id  fiat  citra  mo- 

Bmtu/.i.txr(r.ii<ii(r.drpd.tfit«r.idagit(emperdailis  tampromillbris;aliqu4doautcpernnotafic(ulfam 

'  l^iflator  qoiBtdm  poteftivt  certafiatcoodCnati^  pcooiiiforbcitiamoram  &  culpam  (iipulatorls ,  iic 

ticqueex  arbitrioiudicis  pcnde;n,ncq;  hoc  tanium  proindevt  vnocafu  liabcriiationem  cporrcac  vti- 

ioftri£tiiucisadionibus>fcdetiamtoacbitratiis,vt  matis  loci  pro  rco  ,  alio  autem  cafu  ctiam  pro 

exatiamraomniailicxCplo, fi bincvnam  excipiar,  adorci  iti  n  vix  vnqaam'pctii)ittanir  iadici iii- 

lCcrnercen.Naminaftio-.e.quod  metuscaufacon-  fcruiic  contr.iiftui  ,  &  cam  quanMtatem  ij  fam, 

diiiatiolitin  qu3i'.cuplum/.irMiJic«flit4.$.i.<y/cf.  quie  in  fiipulationcm  dcdufta  eft  ,  deducrrc  in 

fufr.  qntd  mtt.  tm^,  lo  aAione  de  dolo  ad  Id  qooia  condemnationem ,  vt  diximor  ad  $.  wltmim  Itgk 

««floris  intcrcft,  quauis  vt  in  citerisarbitiariis  ar-  frtutdttttis,  Hociprumautcmidc6,qoiamcrci'in), 
1>tuio}ndicistefticudo^ai/i!g4rtonti8ti)i^iM(fp.ill      jxtttatQia  icf «Vn  mobiliamy  qoz  per  iianc 
Ton.IlI»                            ..       ..         -  YY 
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adionemp«tuntur,przccrquhinpccttoizaaDieia«  cafu  quoJ  inatbitilttntiudjcucondeniiatioilai* 

lle«de  qua poAe^  dicctnus, alia atquealiaBOii no-  dlAanus  conferriopotceavV&ptoptcr qoddcfil. 

db  protcmpctijm,  fcd  etiam pro  locotam varic-  inandaficlioccalu  aliqiia  vtilita<.  loci, (i,ic  proie^ 

Ucc  xftimatio  cft:  Alio^i  vix  vUa  effevtllitaslo-  fiue  pro  adorc,  Sc  augenda  vel  minuendaia€Oii>« 

xt  potfet » cnldc  rattooem  haberUiadice  oporte-  demnatione  qoancitasqucpcr  (lipuladoricm pro- 

ict ,  nifi  fi  qaandoaliundcintcrcfTct ,  nccproindo  n-.ifTa  cft.  D  t  c.  Etiani  in  pccunii:  pkitclbntcicfle 

Jioc  cafu  locumliabct  quod  icrtbic  luUini.inus in  raiioneioci) vtlo  vnu  ioco ioluanturpotius K^a^ 

vWw.  OnI  it  MMffT.tw  megr.  rtttit.  abfurdtn»  -in  a]io.noii  quidem  proptcrearomcftimftloneai^ 

circ  ex  iocontm  difercntia  induci  .^liijuod  lutii  qux  vna  ccrtc  &rcaarm  vbiq.  cflc  dcbct ,  fcd  qtiia 

dircttmen,  Id  coim  lic  accipi  debcc,  ii  oetera  iti  quibQidamlocisfaciUiisinucDiunCur.  &leai»i 

^nt  ptria »  nec  laAi  difcriroen  ex  loeomm  dhict-  ribus  vfnrls^in  aliis  ter&  di(Ecilfjt^5e  ^aria  granlo- 

fiiacevHumnt.  Dinerfitas  igitur  aftimatiori?  illa  tib;i$»  Itacnin-.fit  vt  oncrctur  proculdubio mjfet 

^ xti ,  non  quz  £aci(adioocm  aibiuafiam,  aut  cius  dcbitor ,  run  co  loco  pcraibittaiiam conneniatux 

induccndx  necefficatem  fndoclt  ( hoc  enim  exco  in  quo  aat  hon  cam  facsl^  ioaentnras  iic  cicdito. 

fit,qaodalio  locoquim  in  qocm  collataftipi  h  -  icn%  qiii  nuitu.i5dare  vclitaur  poflit  pccunia^aat 

cioeft,  agcrc  ftipubtor  dircdaadionenon  poflic  non  nillgrauiotibas  vfuris  quifquaui  iit  fcrncra- 

l^.ufiipr.  btc  tit. )  (cd  qux  prsetorcm  cogit,vtin at-  tnra».  SeJ  ratio  hccad iiafios dcbicoris  commodii 

l»itrium  iudicis  rctccat  condcmnationem, vnde  8c  fpedant,  fi  viilirailoci  pcr  .u l<it.M  iamiiHpulato- 

atbltrariaappcHatur.  Neque hoc cantiim facic va-  ic  propofitam  ci  adimatur    fcJ  cx  paitcaaotis 

Tletasilbprccijjciimalfo  loco  mcrciom iftarum  y{uoq.pr.icftfic:i,vtlociviilii.u.'i [lu:iandaitt,ctii 

«ftlmatioft)luitur»qtt)imin  qoo  &hii  ddMlit,  fcd  quodadpccuoia^pcr  iiKt ,  q  las  alio  locopctcte 

"Ctiamfi  in  codcm  Incoalio  tamcn  tempoicquia &  ccgatur,  quani  quiabco  OipuL^ionc  fucfatcom- 

pto  ccmporom  diu.riitatc  ctiam  in  codem  loco  pichcn^^us:  vCin  excmpti!: il!u  i  ux  cxIuliano2c 

harum  lerum  prcciamutantuT,non  quiJcm  vcek  Vlpianopropofuimusin  i-vU.Ugiifi^aritm.a^ 

co  fiata(fti03ibit.  aiia.qucmadmoiluni  lam  fipius  piuntur  ctf^n  ab  lioc  !raiit.T  ii  d mijxat  rtsimiro- 

monuimus  jn  fujiciioiibnsi  ;<v:  diccmnsad  k;;cm  biics,  quia  licct  cnum  qui.quc  prolocoiuni  5c  tfc- 

leqtKntem » fcd  vc  luiiuimodirrcrcium  acccfito-  pcrum  diuctfitaic  ala  atqucalia  (it  ac(linaiio,alj> 

ncs.fi  nux  promiflxfint.ctiam  cxiiudopaSoprar-  bitamenprzftarition  poflljnr.quam  vbi  funt,  quia 

llandf  fintiputah  quis  acccp:i^mi:tr.o  dcccm  n:o*  ncc  locum  mutare  pofliinc ,  cuin  iint  jmmobilc^. 

tUic  fiumenti» vn^fecim  aut  dOodccim  fc  tcftitutu-  QtUd  ergo  fiet ,  li » qaod  jnfelid  hoc noftto  rccoio 

rum  nudo p'ari  puimifcrit  ■Jf^.jfm-fnri  \j.&l.oUo  ta:n  /a-pe acci.lit ,  ncn  irinus  inccrta  fff  varia  fic 

zyCUAtvjur.^inn  tamcn  inacccnionibuspecunic  nunimo;uquiiinmciciuinz>Utnatio,ljuccxabo(a 

Id  eft  in  vrarif  ftipalationem  inceraeoire  & nc»  &liGenrlacommerdommea varTetascontingat,(ii 

ceflc  1. r*g<«/fi  ii.  §.^tilri  fufr..itrth.crd\t.l.Ttt'mij^.  ueexc.!ii!^o^-  authoritatclr;'llitij:i'„Tantoma- 

inpM pdfcr^t.  vnb.l.}.C.devfitr.VicncmD\i:ic\li  gis  vtiq.  nccellariacrit  pro  pccuniiseciiladiohKC 

poc^&euenlt ^uoddie,  vt  daodecim modi)  fin-  arbitraria excj  !o  mercifi.  Vixenim  eft,vc  hodtc in 

lnenClhodicminorisfint,cu:Ticrcditorircftiiuun-  tantaicru  omniu  jifttiubniinDc  pccunia  non ctii 

ti)r,quikmfiu:rintdcccm  contractos tcmpoic ciim  mcrcib.ad(Lnbidcbeat,codcmq.£:tcinomnib.ia- 

mutui dabannir.lncertiradoaatem  dubij  eaentaa  tc  ccferi  qooulq.  rcfermatitin  meIit\tcoinmerci»s 

caiua  p4t  ratio  cft  ,  in  vtmf]  -'.c  c.TTum  fi.Tpicio-  pccuniaru.vna  ca  i\'  uiq.z  (iimatitj  vbiq.conftiiua- 

oemomnemfraudisamoiict  l.  i.c  dtfMt.lJepiUi-  tur.QjtamquavizfjperaiiitocpolIcvicictarin  lam 

'«MMtjir»  ti.C. ittrMfdS.  l.Jip*ttrptttB*iuC.iiiti9$e.  ▼aria5r  Princfpfii8edoniinationftroaltitadinc,du 

i^jbMl.  Necquifquam  audicnduscllidpetcns.cu-  fuos  qu^f  |.rj'L-(iiiosvultfuislct;ibiis»\ricqui]eftvs- 

ius  contrarium  in  alium  cucntum  non  iuctatpo-  ncre,(uaq.  vti  numorti  fpecic,  nemonetz  cudcndx 

it\xhw\iSVM^J<fm.CJtftlm»  hu»qaodadfupremKpoteftatfsdignitat£  maximd 

a  ^«muaridm^uqm, R.  a  t.  d  v  b.  Non  ficu-  pertinct,ncg1i{;crc,(eq.  in co  czteiis ^rincipib.j||« 

tl  mercium  iu  &  pccuntarum  pro  locoram  auc  feiioceagnofccrevidcatur.Optandiicintdutaxar, 

temporum  varieutc  alia  atquealiaxftimatiocft»  vtilKfalteqaiabvnoendCq.tcgijturPrincipe,  vn£ 

fed  fcmpcrvna,caquc  ccrta  & COnftans in  repa-  Ulac6flit6q.numoru  qftimationec.^cpcrititurtncc  • 

blica  bciic  conllituta  /.  5  fupr.dt  in  Bt.iitr.  idcoquc  enim  id  cffct  diflicilius,  qua  Rorr.inijfuit  tfficcte, 

ncc  meicis appcllatioue  vciut  pcctinial.i.io^.i(rir.  "vt  Romx  eadcm  qua  Ef  hcfi  & Capux  &  Catta^ 

ptnmt*  caius  fcilicec  vfiisprsri|)naj  tn  eamccin  ginc  {-ecuni.uum  cft<:t  xlhmatjo.  Dici  autcmvix 

compar.itiis  cll:,  vc  merccs  cxterafquc  rcs  omnes  potcft,  quara  multtslitibustribunaliafcrccmnia 

aeftimct,non  vt  ca  pcr  mcrccs  «ftimctuc  Ifitiapile-  rcdundcnt  ex  hac  tam  vani  nummorum  xltima- 

Ufftrmm*.i»fir»iefiiat^.  Brgonon  ficuti  arbiiraria  tionc,quoties  quzritur  dcpecoffiarii fiue  credita* 

atho  dc  co  quod  ccrto  loco  refcrt  coiidcmnatio-  rum  fine  exalia  caufa  dcbitarDmfolutionc.Qiia  dn 

ncminarbitiiumiudicis,quoitcscetto  ioco  dari  rciucuicntum  ncc  indjli^entem  tradatum  com- 

'nenaliqoadcbaitt  idmi pcobandom cft,fifbrt2  poliiina»hunprid6,i|Beminfctipfimus  De variis 

certo  loco  dcbcbatur  pccunla ,  quxalibi  pctator,  nummarlorum  dcbitorum  folutionibus ,  aducrroa 

fcdfufticcre  debuit  prxtori  hoc  cafu  inducerc  a-  CaioluinMoliueumptagmacicocumxtatisnoftr^ 

'Ahmcm  quidem  vtilem  deficlente  perindcdireAa  &cil^  PrincipC»  egA  tnihi  fcmper  vlfas  cft  omnloiift 

cumnonmagispccuniamvno  locodcbitaro  pete-  pcffimclnfuoiilocontr.Trtu  de  contradVibus  vfii- 

teftipulatoralio  iocopoffitqa^mmcrcem  d.LiJ.  ratiis,  quc(hoocs  iilas omncs»  qucad hanc icaa 

l$.t.yu/>r.fodiiMiad)&ciri«D,cjlttiiihlilit,hbc*  pectinear,tniftaalire.       ,t  ■'^  ' 

4.  Vlpianvs  libro  27:ad  Ediftom. 

/^Vod  fi  Ephefi  petetur:ipfa  fola  fumma  p(^tctur:necain|pliuSi^d:niii(i 
-^i^uiddlfbpijlatusjvclfitcmpomy^^ 
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,  .      ^ A  r  T  U  r  culpivc  alccrius  neccflArioaclimatur.  Etiu  lufti- 

^orf  jt  EffJfJi  4.  jjj^^y^  j^,-^  cxplicjMn  $.  /*f»      ^f/fw  verf.  dquu 

R.  A  T.  D  V  B.  Abfurdum  cft  a6kiorem  dirc-  t*mt/iEpbtfi dc  diim.Benc  igioir  Vlpianus  hicfcri- 

fllam  mlnoris  clVc  poteftatij,  qoam  vtilcm,cum  bit.li  EyheCi  pttacur  ipf,un  folam  fummam  pcti 

vtilcs  adiones  non  nlfi  ad  cxcmpium  Sc  in  fubfi-  dcbei  c  ,  &  in  condcmnationem  dcikici ,  ncc  am- 

<lium  diiec1.irum  Introdudae  fmt.  Ideotnic  folcr.t  pliiis  quid.fcd  cxccf  tin  fiibnif.gittit  fljtim, 
ambx  cundcm  cffcAum  praflare  Ug.atlta  47-  fa-       a    Hifi  fi  ijutiiijftt  fiifuUm  vtl  fi  ttmfotn  mUt/U 

ftkio  ntgot.gtfl.Ug.  <numqu.tm  S.^.  fi  Ptnktri  vtrfic.  mttruemt.l  Vic  vctoqua:rutiitnteiprcte^pon  Bat- 

■fldKc  fifr.td  SC.  ytUtun.  ,\iqi;icum  i$,  qui Jiipu-  tolnm      Accurfiom,  an  vna  tir.iiiin  cxcepiio  (Ir, 

Jatus  fticr.AC  Ephcli  dcccm  dari,  pccit  Ephrli ,  agit  an  duplcx.  1'rior  Acciirfjj  ii.tctprctatio  viiaro  fa- 

dirccia  adlione.  Ciim  vcro  pct:tCapax  ,  agitvti-  cit,  acfi  fctipriflv;i  VMpianus.  Nili  fi  qnld  prxter 

li  Ug.i.fupr.  Erj^o  qucmadmoduiii  .agcudo  Ca-  fummam  princlpak-m  ftipulatos  c(rcca(^or,«ijn»- 

puxagit  arbitiatia,  pcr  qoim  conlcrjuitur  quan-  fi  tmforu  vtilitas  inicrutntnt.  IloctcnlUjVtllqui- 

ti  fua  intcrcH  non  i.intum  rationc  damni  cmer-  demllipulator  prxicii  rutnmam  pitncipaien>  «li- 

gcntis ,  fcd  cujm  ex  cia^a  htcri  cc{\.\:ms  It^.i.  quid  flipulaiusproponatur,  putayccn.im  vci  viu- 

^.vUim.  \bi  d-xim\is  fupr.  Ita  &  ai^cnJo  Efhcfi  las  vcl  qaantilun  nvc.crit,id  quidcmoiriacpof- 

tantundem  con.lcqui  dcbcbit  ,  vt  nnn  ftt  dcte-  fic  pcte.c  quod  Aipul.it'i.s  hiciit ,  fcj  pratetca  n^- 

■  "  .idclt 


rloris  condi:icnis  agcns  di  cdla  ,  qium  agcns  v- 
tili  Ug.  i  /CjT.  tle  ru!>lic.  in  rem  aci.  De  c.  Sant 
qutdcm  a^iotrcs  dtre^x  8c  v.ilcs  eiafdcm  cffc- 
^us&  potcftatis,  quorics  candcm  aut  iutis  aut 


hil ,  ncc  fi  tcirpoiis  viil't.ts  interucnciit 
nccfi  intcifi!  (lipuUtoris  fuUiiam  fu^Hc  «.icius  pe- 
cuniam,  forte  proptcracccfrioiicmfiUiSuum  ,  vcl 
vfiiiafum,  vcl  cius  quod  inicrfit .  Cuiintctpre— 


zquitatis  hibcr.t  ratiorcm  :  atnonxquc  vbidi-  tationi  tam  hmgc  pctirx  &  ab  Vlpiani  vcrlj^s* 
ucrfa  raiio  eft  ,  diiicrfitascnim  nucrationis,  U-  quod  ncc  Carco!iisdiffitctur,omniuoalienxcau- 
uexquitatis,  dicer/itatcm  quoqueiutis  rccciniao    fam  illud  dcJic,  qucd  vident  ,  iii  ifiionibu5  lUi- 


inducit  vulg.  Ug.  illud  ^z.  ai  Ug.  Aquil.  Ug.  }•  $■  v 
ie  rtam  irfr.  tlt  ir.iufi.  rtipt.  Atqui  in  piopolua 
fpccie  prorlus  d^fpat  ratio  cfl  aftioiiis  dircctx, 
qox  cx  iUa  (lipubcior.c  compcc:t  ,  Ephtfi  dtctm 
iari,  &  vtilis  quam  cxcadem  flipulacionc  dat  prx- 
tot  ,  vt  alibi  quam  Ephcfi  rcus  cnnueniri  pof- 
fit.  DircSa  cnim  adio  qux  cx  vcibib  ipfis  flipu- 
lattonis  comprtk  ,  vr  Ephi'fi  pcracur ,  ftriiSacft , 
vt  fuDt  regularltcr  acliones  omncs,  qux:luccx 
ftipulationc  compctunt ,  fiua  ex  flipiilatu  Ug  dih 


6t\Si  qaalctn  proxiir.c  diximus  cfTcafiic  nrm  il- 
lam  dirtfkim  ,  pcr  qnam  Ephrfi  pcc't«r,  quod 
Ephcfl  dari  dcbuit,  nuila  potcft  habcriratio  vti. 
liiatis  tctrporls  fiiic  prrptcr  vfuras  fiiie  proptcc 
frudlus  allal"quc  acvcHioiicj  ,  qua.conlbti  on  ni- 
fi  ex  dic  Iir<$  contcftarz  dchcri  pi  iTt  did.  Ug  2. 
^  itit.  Ug.vidtafiiut  '.,^.^.fijilionevidt  vftir  Ug.ium 
fundui  51.  inprtnctp.  fupr.dtrcbmtrtiitii.  Vfjrssvcrw 
nc  quidcm  cx  dic  litis  ccnccilacx  ,  vt  hcr.c  do- 
fliffimus  Cuiaclus  conira  vulgarcs  inccrp'cicc 


C.  vW  diximus  fvpr.it  i)il'ttJurtf7d.ltg.fiquitnrtum  docuit  fjcpius  ,  qucm  nos  fccuti  /'umns  in  Irror 

X4.  fupr.dt  rtb.trtdtt  Aiftior.csautcni  ftriclx  nul-  i,  Duad.  i.  dt  trrtr.pragwat.  vbi  ollcnuimus  lon- 

lam  xquitatfs  ra'iuncm  aduiitcunt  ,  fi':c  nobtli  ge  alium  (cnfum  cire7r2.  litt  tenttfiata  y^.  dt  vfur, 

fnxe  merccnatio  iudicR  ofiicio  ,  nifi  lationcfu-  Et  proba^ut  c>iani  ha-c  lcnicntiacx  Ug.i.Ccd.de 

&.aunt  cx  rc  quxfocrit  adoris  poft  iitcm  conic-  condtcl.  iurfit.  qnx cOm n^g ic  vrur.is  |ii:rtonditUio- 


ftat.irn  percepcotiim  cxli^.  t»Ug-v'idtamus  ^Z.  fi 
^i/iicnem  infr.de  vfitr.  Incoquc  uuximc  ilitlcTunt 
aftioncs  Itrifti  iuris  ab.T(iiionibu' b«.nxfidci,& 
.-irbttt.aciis  ,  in  quibus  xqaincis  potiriiuiiim  ra- 
tionem  hibcrc  ob  nculcs  iudcxdcbct  ^.prox.infr. 
lejg.  bonafidts .  1.  infr.dtpofit.i .  in  boM fida  &  ^  prattr- 
€4t  tiiflit.dtdiiton.  iiec  atia  de  .aufa  ftttcUiuiiscas 
apf  i:'ji.ui  «.xift  m.indum  cft.  V.ilis  aurem  adlio 
c]uar  naf.:itur  cx  cn.^ctn  ftipulatioiic  ,  Ephefi  ten- 
tum  dartt  ficutl  dacur  non  cx  vcrbis,  fed  concra 


vciba  ipfa  ftipul 'Cionis  ,  it.i  ficii  ncquit ,  vt 


fit 

ft.iidl.i«  fcd  ncceffccft  vtficarbitraria  dilt.Ug.  i.& 
ieg.  i.f.t.fupr.  atquc  ica  vt  cilm  ex  vcrbis  ftlpu- 
lattonis  ^ltimaii  non  poffit  ,  cx  fola  xqoitatrx- 
ilimnnJa  lu,  qux  non  patitur ,  vt  impun^iociv- 
tiliias  altc.ucri  contrancntiuni  laSo  ahctlusadi- 
rnacur.  Vrcc  pcndcc  fet-unda ,  &qiix  p'xcipua 
cft  intcr  actioncs  ift.^s  ,dift"crcntia.  Nam  ftipnla- 


nem  iiidcbiti  poilc  pcci  ,  ncn  c^inus  licisconic- 
ftacz  q'.;am  morx  iciDpus  cxcludit.  Kcc  vidcr* 
intcrp.ctcs  potucrunt  ,  qua  ratione  aut  aibitra- 
rla  pcflit  elfc  .idiio  ,  per  quam  Ephcfi  pctatnr, 
quod  Epht:fi  dari  dcbuit ,  aut  fi  arbitraria  noncft, 
po^^fit  vtilitatcm  tcm^oiis  admittctc  ,  ciim  fit 
ftn£Ia.  Taniiquc  momcnii  obiciTlio  hxc  vi(a 
cft  ,  ipfi  ctiatn  Ciiiacio ,  vt  ex  hac  poiiffin  un» 
lcge  aufus  fit  dicac  ,  adi(.(ft  oae  tcn  poiis  non 
miiius  quani  lociaclioiicin  ficri  aibitta<^um,qtin(l 
ros  iam  ict'utniimi».s  ad  Ug,  i  ji^r.  &  poftca  illc:um 
rcftllcmus.  Pollcticir  vcto  Accuifij  intcrpreta— 
tio  duvd;cc:v  fa;it  cxccpcior.em ,  vnam  qcxprio- 
ribus  illis  vcibis  coniincatur  ,  nifi  quid  cjfct  fiifU- 
Lttus.  Altctam,  qux  illls  vtlttwpori»  vtUitas  inttr- 
tfrffi(,qiiafi  (cpctica  di6l!onc«</i  acfi  fcriptnm  cf- 
fcr  i:i  hunc  modnm  ,  vt!  nifi  ttmporii  vttUsas  tnttr- 
tttntt.  Atqtie  it.i  cccti  fenticndum  oiv.nlno  efti' 


tor  qu{  afticnc  dircdla  pciit  deccm  E;ihcfi,ciim    Scd  qneitiadraodum  prior  ci;cc{  tio  nullain  ha- 


pcf  ac  in  co  ipfo  \occ  in  quo  peti  folul  fumma 
dcbuic  ,  au^.lam  loci  vtilitatcm  aufcrt  rco  ncque 
iibi  ipfi-  igi:uriatio  vlla  cfl  proptcr  quam 

hoc  cafu  pcrmiitcndum  fic  vcl  ftipjlacorl  n-.aio* 
rem  quantti.iceni  peterc ,  qua.-i'  qux  In  ftipi^la 


bec  difficulcatcm ,  &  brrc  fic  cxplicatnr  ab  Ac. 
curfio  ,  vtfi  is  qui  ftipulatuscft,  Epbffi  Atttm  d«- 
ri  ,  piiccrci  ll  p.ilacus  fit  panim  vcl  fiQdcj, 
vcl  lucrucv,  vcl  vfuras,  vcl  inrercll<:,v«l  quiJaliuil 
tale,  hoc  qucquc  prxccr  fummam  principjlcnt 


tioncrndcduflacftjVcUudictcxicdcrccamqiian-    pcci  poffit :  j;apoftctior  eam  dub:ta'io;icm  inii- 


titatcm  auc  minncic.  Tota  natiquc  xquitas  a— 
if^ionis  arbitrariz  cx  eo  ptoficifcitur  ,  quod  pcr 
jirbicratiam  vtilitas  h.ci ,  in  quo  &  pctttio5i:  fo- 
lucio  ficrl  dcbuit ,  alccrutii  contiahcatium  hOto 
Toni.  Jlli 


cit,  quam  oos  lam  dixlirus,qu3fi  Vlpisnu;  vcltt 
pcrindc  tcmporis  atq<ic  loci  vtil^t.itcm  fpcAan-<. 
damefTc,  cunfcqjcntcr  vi.^eri  hancqunq..'idio- 
ncin  ex  adicdione  temport»  ticu  arbiciari  J ,  quod 
  -        YV  »  ' 
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tmw) tfcmo  ex  interprctibu5>J[no  excepto , vt4i-  loquamur,  fiue  lie  vfucisiriue  dcolquc  de  co  9m4^ 

^Mb^CiiI«io,poieftomeoq«l».Sl«ktq.tet^  iniereft.fcd  tantumtdiadidjHloiMelicfei  d.lmffiki 

hunc  f  xplicarc  coguntiir.Vt  temporis  quidcm  vtl-  ^  m  boTUfiiii  IvidtxmifiiB.i.Mlnep.eod  tir.  Poft*i4tkc 

lius  zlUmanda  fit,  (ed  ca  tant(\m  qnx  rationem  veccS  habctur  ncccifadb  *  nec  iodicij  Hti&i  n^tu^ 

lii^ekt  Mias  damni^^eraergentls,  naii  c<kin  IdCtl  fefnftaTar,-ci\mrdliatcxvMliTpfiiftiptk|il|M 

Cenanti5,vt  cx  hac  dtftinflioncik  diftcrcntia  con-  jCfriponimusinrert  imdiem  :  Qjicnini  ftipulj 

liet  Qoa  ideb  eiTc  lianc  adiooem  arbitr^n^ra ,  in  ^h$fiiHmitn  OU.  fnxmit,  pcrhitie  inbc 

<|m  rctltoetfiirbitrtrit«fl(N,etf«mlucriration{  ac(iadiedflVt,<MijriM#A«hr*|f^^ 

Jiabcri  oportcrct/.  i.  (.vlt.fupr.  Autfihrcnon  pla-  diedtri  dili  l fi  dkndk^  d.l.JHMmt 

ceat  iaterpteratio  ,dicendum  eft,  iaquiunt  Accuc-  Iha  &.  inutrlucc  adie^tu;  clla  Hts  \ 

fyh  9t  BMte^iis ,  reftringednn  eflfe  biae  eiceptjo-  <piod  dicendam  noh  eft,  t^ftr  tfdMftos  i  ^ 

ncmad  ,  dioncm  ex  icflacrento,  qu?  licctftrifta  (icistf^yuUiicWi-il.i.^  editimnfipr.tlee^^ctidAdcivit 

fit,ad(Bit(it  umi  praeiVationera  fiiuSl-ium &  vfura.  cicgantcc  docet  etiam Aiiicanus  in  d.l  benmmjff^ 

nimft1iir&ttKffttf:tfirtafnMidiMcelEoHa(kitfAinft«r  mbiUt.  vbi  poftq  rimdttit  intKtumiiiifjbam' 

aftio:)Um  bon*  fiJcicx  dic  moixt.immnvrHmi.c.  j-cr  nipulatio  :cfti  Jcbita  Ht,  fpedandumeilei^ttK 

infMtmf.m»40iU(eff.iniHit^r.t^it.C\mcii\s  vcm  pus  quoagitur,iubiUR^it  (iatimcxccptionem,j(^ 

VI  liinc  fe  expediatycittti  iieiittem  htnm  intcrpic-  fifteMtptrfrmiftrm fieteritqMiminu! fua  ditfihmnt 

tationam  vidcat  cir-  prbbabilcm  ( cft  er.im  vtra-  dutpcrcreditnTtm  tfuotnmas MCiftretMiniri  t^Ottt^tiM 

qae  coronwntiti.i  &  diaiOatoria,  poiierior  vc-  fiujhatiojiittirodcffedtbet ,nonfi'uitiitttpliciKttj^frt 

ro  etkm  conttavia  pr;rccdentfbas,ex  qaibus  ap-  frmifforemjleitrit  quminusfobttrttffedzdiccitfiisdtf 

paret  Vlpjanum  de  ill.i  tantilra  ftipnlationc  ira-  vt  intcUigjmas  qaantuni  incc^ntandicsadfedhu 

^a^e  ^Af/f  dKeM  d«ri.  non  autem  de  aAione  ex  fitftipulattoni,an  non.  EoJc.nqL-cpercinctqaod 

tcftamcotomaluit}  nooam  cpinionem  ir»<!ucere!,  fcri^mtttini^.vinaimi.fupr.de reb  crtdit.^ inlt*. 

VI  pcr  temporia  cqai  ac  pec  loci  adicf^ioncm  vhtm.fupr  titfiw.  Sttimnnauti^uaalijmctxi^Kf 

fiat  adlio  acbitraria,  in  eaque  non  mini^s  lucti  die  daridebuic  ,  tanti  Bcicnd^iin  e/I'c  xftfrtiitic)* 

auam  damni  rationemliabctioporteac.  Miilfv!-  nem  cjUantimerxfuitcoprxciictetnporcquoda-i 

mncot  omnes  inicrprcies  in  co  erctrc,qa^d  po—  ri  dcbjit.  Etfi  cnim  alius  tradlatus cft  de  iMUdi* 

tant  traftarc  hic  Vlpianum  dc  caicmpoiis  vtiii-  *ftifra:ionerci  debiix.alius  vcri  c?c  priftando  co 

latc  ,  qux  .iftori  prxftanda  fit  cx  wofa  dcbitoris  quod  intcreft  obnonfadlam  fuadicfolutioiieoj.e»  ' 

&ofIicioiudici$accuiMshaberiratio  nallapnflit,  codemtamenfonteirtramquc  nardcur ,  &^ea<- 

per  arbitrariam  ,  cum  tamcnl<»qaator,  &  in-  f^c  nilbrationcquamponitCcJfusin  ^3.tt^^C4- 

lelligi  debcatdc  vcilitatc  ,  qux  propter  adicdio-  Undii ,  quia  vnuniqaodqGcxiiimandum  iicc^^m 

aem  tempoti!!  pr«ftanda  fit  iurc  obiigatlonja  tcmporc  quonooifnmdfiifdporuir.  Cnf  e^jUto^ 

quantunli' ct  ftn<5^x  cx  ft  rul.iti-  r  f  iic  concc-  la  rcfpondcc  quam  Papinianus  aJfcrt  In  Ug.i.A 

pia  Efbtfi  CaUHdu  UnHtoiu  froxtiuit  dectmdaii.  Cer-  ryur.qut>dqualcquidcttcilmpctitur,tale  dactdfrr  ■ 

tamenimeftes  hnialmodi  ilipula.ione  quanito«  beat»  tempas cnlm quo  res  pcdtar, noaiimiMaii 

CanqUC  poft  Ca!c:.djs  .TjrcptO  iudicio  tanti  litcm  tempus  efl  qtio  rol-ii  poteft,  flr.ij  fiquidcm  dan- 

«ftimanda  r  eircyouantt  ilip  ilacuris  intcrfaic  ca  di&  faciendicft  quandoiudicium  accipicuc  i^fi 

die  folutameflre,  vt  eieganter  Ceifat  fcribit  in  h^.  Tttms  p.!tg.fi  infnUm  84.  it  lMfi.eMgt  Adeb 

fi  Cahidii  wirfr.direiudfC.^hi  (cntentf*  huiu»  ra-  vcrum  cllcx  fcilo  laplu  Jici  .inp     !r  i;i  ftipulai. 

tioneniiliam  j  t rii.,j,an'en  &gencralcm  adferr,  nemoramcontrahi,  vtcxmoracciainpcrnacc  

qa6deie(>  tcmporc  q  lidqnecflimandnmfit  quo  mittatur  eo  quoquc  cafu  qun  nemoftt  qui  pcifl^ 

npuiifinicfni-ii  ics  p  t   r.  Di<"s  autcm  Calcno'3.  foluerc.puta  dcfundo  pron  ilfrrc  t.cceius  hcreK 

tUm  ille.fuicquo  cx  veibis  liipulationis  ro.tifTi  t3tcadhttcaditaif^.4u(iiKm  77.M4.<if.  Cijmcaineii 

iB^folaidecemEphcfipotaetunt,non  qunii  poil  p<xnaomnfsesfeficodiola7«f.j!Mn<rc«r£./.i.ii;^« 

eam  diem  prxtcritam ,  dcccm  i!la  ilcbcri     (ohu  de  fera.expcrt  le^  vltiin.infr.de  l<^.  commijf.  fkoi  igitat 

poiTc definant  (  multomagis  cnim  dandum  liodie  .  hzc  adio  ex  lUiCia  fict  arbitraria  ,  vcpatant  in* 

eft ,  qnod  lam  olim  dari  oport  Jit  Ug.fi fitrVie  iL  $.  terpretes  ,  fi  in  ea  Ittcti  quoque  ratipi-nabcatttr , 

l^fervtttdittrtmuijr.dead.empt.  ncc  Jcbct  mnrc-  qiiam  diximus  habcndatn  cire  ?  MinicE^  vcrb. 

fb  dcbicori  fruftcacio  iua  prodcftcadacquircndam  cciiiuc  enim  hcc  cafu  Id  qaod  intercft ,  ac  ptoin- 

ei  liberationem i^.bfMniKni  jjJn/ttiiilitf^Sedquia  de  lacmmquoqi^e  ac damn^gmpuraadionc  &di4. 

'Verum  eft,qaodpofteam  dicm  foluicut  fua  die.ncc  reda,  &  exverbis  ipds  ftipubcionis,  non  ofHdtti 

Tolutum  clu,necfolui  ampUuspoirc.  Nec  diflimi-  vllofodidsfiue  nobili  fiue  merceoario.  vtioquaT 

liter  Vlpiannsio  Ug.fi fMdamurtt  dk  u^.dt  nrb,  mar  com  interprctibus ,  quodfcrtiio  arb.ciaria 

eN^Jcnbic;Sifuiidom  cerco  die  przftariftipaler,  non  contingercc  M.Ug.z  i.vki0fijfiPig.(tiitttm  Cl» 

pcr  promifToreih  fteierit.qaominils  ca die pne-  piu  8.  hifr.  Nec  rurfus  adimirnr  promifrori  vil— 

ftecur .  coniecotutom  me  qaantl  irca  tntcrfic  litas  tcmpotis  ,  fi  ex  ea  ftipuUtione  poft  Calcn«i 

moram  fiiAUfeaoto  frfTe.  Qu5d  fi  qnanci  raeain-  das  prstteHtat  quandoM4M)iie  agacur  ,  imb  coqk, 

terfit,  ergonontantilmrationedamni.fedctlam  feruarar  potiiis,  ciltn  noh  citcnorc,  fcd  vltcrio- 

itteri,qoippe  cuiu  r-kuo  fctnpcr  haberi  debec  in  re  die  agatur ,  ia  langiore  .lutcm  temporeetiata 

c6qt|OdiAteceftrftiman()o,vtoftenHimasaddf5.  bieoios  contineatttC >  qoamuis  non  impone  fb* 

i5, r/«>i i  fjfpr.  Et  fanc  •'^-icndnrricft  inultum  in-  rat  Jcbitor  ,  qubd  addi(5lam  dicm  non  folue* 

tectilc,an  Jcbitor  in  mora  conftuuatur  pcr  intcr-  rit.quonTodo  oec  impun^  fcr^e  dcbcrct,  fi  qnaia 

|K;1lHticncm«xcral^.iicialcmc6gn}bloco,&tem-  re  alia  ftipaliBhilli  non  fatufbdlTet.  C^is  ergo 

pore  fac^- :n,vt  In  /f^;.  mjr.t  i,z.  inpr.  dtffur.  an  vero  poflit  adrnifteCe  cum  Cuiacio  ficri  aftionem  hanc  ■ 

perUpfum  tempijnsadicdtmilipiiUtioae.  Ptio-  arbitrariamadicif}ionctca)pori$,pcrindcaCq.Ioc|« 

gr^^^t^TO^^gfifc»  11^"°''  cd^^^i|^i^m|)^^od  ft^itdOTe^^^ 
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"letln^qaepriutcoaipetat  aat  cxcrcc  i  poHi:  qni  m  fui  dic  folutum  fiiifTe  diff.     fCsltniit  6'  diH.  Lj. 

.  lempoiilludpfjtterierit.^Nam  v.vcrcl'Apinunus  /i  fnndHm.  Nain  &  pliu  tcispoie  lolucietJiaQte 

dicebu  MMtfbtm  iio.  f.i.  dt  rerh^bb^.  peti noD  diem  fuliicret  kg.  tf*  irfhbl^.' jMN  fn  4i 

-  dcbct,  addo.nec  p..tc(lciim  ctTcdu,  qiiod  imta  <»'"'-/<'5<«f.DeniqucarSiti  arlim  adltorcm  non  illud 
corapfehenfum  tcmpu$  lolui  poicrt.Quando jgi-  induci(,quo<l  aiiolocopiomiiror  folaat,qtt|mia 
Uir  incipiet  dbedh^adiocum  ciTcc^u  coinpctere,fi  mo  debuii(neecilAnft  ^ttiecHoltfcOfRiYe  mdii- 
caq  rr  poft  lempas  pritcritiiniincipir  cxcrcerf,  fir,  vl'oa!ioloco  q>'aiii  quo promilu.roli  t  cinui- 
dt  arbitraria  >  ,Qairnair,obfcC! o>dabitai  cafas  in  to  Itipulatorc  poiclt  /i^,^<«.  infr.l.fidewihr  l6«|.i.ii^. 
ii|A>ponita£lorpuraintenctaDe,vtIaftinianoslo-  dk  fMkig.  )  fed  quod  alio  Inco  pecere  idqjrvtf» 
quitiirin  d  ^.h(0 plnspttiturverf Ji  quittimtn  Ephtjj.  gatur ,  quimin  qiiocx  vcrb  s  itipiiiationis  f  c;e- 
ita^n.id  clt  iine  adicdionc  locl  ( opponuntur  ic  dcbuic  /f£.  i,  fupr.Etgo  aec  arbitratiam  ratipna 
enimifta  qwafi  contraria  /tiri<  ip»eidifa<  Sc  promtt-  temporisillodfiiciec,  tjuodwlblcmpotc  promif^ 
ttrtCum  mduclwntlodltgfidtiuffor  \f^^.  §.  x.ir.fr.dt  fidt-  for  foluat  ,  quam  qno  dcbuu  foluvrc  ,  dn.n  ne 
iuff.)  incendctc  potl  teiopus  pcztcittutn  dapi.itbi  a^or  aliotemporepctat^qu^iD  quo  petcrc  poiGc 
opofterc  «iood  raa  dii  «Uri  delniir,  tM^^dkeom  ardeOeat.  Qnpd  obiict  certi  noo  f  oted  credi- 
fnir^  Ec  tatrcn  fi  bora  eHcomparatiotemporis  tot?,qui  Calcndis  Fcbruaiiis  pctit  qu  .d  m  priei: 
6i  tociad  c«)alUtuendiuD4^aneinarfaicradaai,  cedeotibus  lanuuiis  iim  folucrc  prom  fl  ir  de^ 
n  vttliOfSMtttt.omiiWfitehdaaielhqtieflRad>  b'«eratiiiff./r;./(jlkriUr  n.f.iumptrvtndtttnminii»i 
nTndii;;i  at',ci;ti  adioncarbitraria  Jc  ciiqiiod  ccr—  dt  dHion.  tmpt.  Itg.  qni  rtt  t)i.f.mibi  dgrt  dt  friut- 
toloco^alibiqu^m  vbiex  Itipulationeagi  debiiic»  Curoqueaibiciatiacationelocicoiuinrat  vtriaf- 
oppooitttr  iUequiagit^tlircdA  «c  pttra  tntcilloQe  qoe  vtiKtifeM  faili  dttoris  qaim  rd,vt  ratptatn 
co  'pro  inlocT  i|ui  Itipubtione  coir  pidicftis  fi.i;.-  ift  in  //».  iiifri;/ci|p./rp-Jdc(lalcetutriu$/.vn'i(.Ct' 
luSe  agcmiaibitiariaiUaquamtommHciturCur  vb$utuun,qiu(trt.ltcdar.prcmif.  fcilicctautaiaotis 
ladas»  dccoqoodccRo  «nacpote  oppbaidicedi  autreiin  repanciscafibus  /.  (tmutu  Ctptu  8.  ixfr  boc 
dppnram  aiiqaam  adioneiii8ciotcntio.nL-m  qn.Y  tit.  ooa  poilec  camen  d«fi«iibr,^n quo  noua iHa 
ai bitrarlam  ei<ladat^Aiq4<»l^>^oratioae  c-  aibicraria,qu^  Caiacius  raiionc  tempons  indo- 
paris  in  aipt}lauotte'fliilte6K'iieiEvlh ciH^  dr,  tei  vtimatcm  vnquam  coutintrct.  Scmf  cr c- 
potcO,  u  \cr.. .  n  C.iiacij  fcntentla. Nain  prius  qua  nim  tci  iof||gfttardi ils lolucrc ,  maioicmqaeni- 
tempuslUiuiupi^.cticiit.  fiaRataipulator,ittaie  licatein|pi|pitti, la^      folutionc, numquam 
a^it..^uia  pctit  adte  diem,&  tepore  ptus  petiriLt  tei^&dinlAlmT  ftdor  veth fempcr  damnum.vtili- 
libtrbomo  §.  .l.flmhtiotfl4'XS  'tnttrin(tr.tli  &  l.qui  tatcm  verbnunquam.  IcaqL-enalUvtilitascerapo- 
AM4M»4t.d<t'ir/'  9' hg.LqutdtertMjoJt  folitt.P*i^^  fisadimitarreoqaipofticmpu;  conuenitur,  quo- 
qu^m  vctotcji  pu!>  prxred>t,a4fcio  qoidcmcom-  modo  vtiHtas'Ibcieiadimiturquia!tolocoi//^.f. 

Ectit,fedqnx,iiCiiiaci9icredimus,iamrafta  ficar-  Ittt  plut  fttittir'.  Scdbcc  contra  Cuiacium  fuffi. 

iciatia.  Nullo  igitur  caTo diieftae locas elle  po-  ciant,  quitair.eninco  meltusfcnm  qn^u.  viil.^n- 

'ceric  ,  acqae  ita  tragis  etic  atbitraria  aAio,qac  resiotcrprcics,  quod  illi  vtilitatem  icinputiiluc 

compctet  tatione  tempotis  ,  qu^m  qux  lacione  intelligcrc  cam  videntor  quz  proueniat  cx  mora 

loci  :  llia  eniri)  dc  atbitraria  clt,  ctlm  alio  loco  per  totcrpellationem  excraiudic'.ilcni  cniuraif)a. 

agiiur,  VI  tamen  poillt  ctiam  dlteda  ciTc.fi  in  Ciiiacias  vcrocamcui  caafarodct.inoiaqusnoa 

dcftiMto  loco  agacur.  At  ea,quc  racionc  cem«>  per  inccrpcllationem>ftd  perlapfumtcmporisia 

poiis  in  (lipulacioneadieclt  arbicrariaconfticue-  ntpulationeadiedicontradbaiTtidc  c-ua    in  diil  I. 

rctur,  rempcr  aionr.ni  c.i.u  clTct  arbitraiia,nun-  fiCdUiidii  n>dtniudi(, dt3.ltg.fi fuudum  ii.^.dtvtrb. 

quam  ditcSa.  Im6vc  n  l  i.oncracio  non  poiTe  tbUgMSMg.,bminttn  f7,m^miltdMtl<iuotu^biC' 

n^ionem  hanc  vllo  caiii  aut  vUo  tempore  arbi-  cum  conucr>it.    Nos  verd  rum  omnibus  fn  co, 

trariam  cilTc  conaincitar  ex  eo,  qubd    cllet  ar.  quod  iciTipcr  lubcnda  eR  taiio  vtilitatis  tempo. 

bkracia^i  Bon  poflcc  cxcrccei  iine  conmiemora-  iit  «dicfti  in  contradu  iiue  AtiSto  fmc  bora;  &» 

ttonc  tempotis,  qaod  ilipulaiionc  comprcben-  dei,'.non  minils  quim  loci  Ug.  pvt  auo  yvipin- 

funi  eHct,  ii:uc  ncca&to  atbitraria  de  coquod  (ip.ihfr.  (tmmad.  S  .pcrcltaha  v]uxluo  quarn  ad 

cc  to  loco  iine  commcmoracione  lociinqoQ-pc-  faanc  icgeui  fubnccftit  Bartolns  ,   it  quis  iim. 

ti      f(  lui  rcs  dcbuit.    Alfoqui  ador  iicut  vno  piii.-iter  Aipnlatus  /i:  daein  djri  millo  .idieiao  lo- 

cafu  pl.is  loco  peretec,ita  6:  alioplus  tcnnpore  co  ,&  alibi  promilioicm  cnnccniat  qudin  in 

Isce  ptmftMBf  dt^ilton.  Atqui  in  exem-  l^  prominionis.an  adio  erit  aibitrarit^hdi- 

lo  propolitn,  ciim      qui  Ilipiilarrs  tft  (lni  (1-  rc^a     D  ibitanJi  cairafn  iHud  prarbct  ,  quod 

i  decem  £pii>^'fi  Cilendib  laiuia.iisptoximis,ca  nullo  adiccto  ccrco  loco  vidcaiur  locus  pra>^ 

dccem  pecit  Fcbinaiils  feqocntibus  ,*qacro  »11  wMlilMt  folotioni  deftifiatas  ex  Ug.  ipSi"!»:^ 

niaic  ,i{;cf  fi  pet.it  lint  Calendirum  lanuariarum  mtHn.*liis  Ug.fi  cnm  dits  §.fi  Mrbittr  fupr.  dt  n- 

coaimcmoraijoiic  ,  &  oijlia  eaium  fafta  men-  uft.  mi  arbur.  ri(tp.  Scd  iaru  docuimus  ig  pcacce^ 

j^one  f  tattXl  agerct  1.  An  qttia  plne  dH»dDas  vbiqoelocornm  &'deberr-&petipoflei 

'.iempore  pctcret  aliotcmpr<.  c  petcns,  quamquo  quod  nullo  ccrto  loro  Jdrt-trr :  i.Voquc     in  \  u. 

"ioiai  dcbiierat  ?  Imo  pctit  fuo  lempore  quao-  nf.poilc  quocunquc  ioco  Iplui  Ifg  tutn  qui  tnfu. 

jdocunquc  pcrenvprctcritotcmpore.qitodiipn»»  'tilii  41.  fiifr  dtutdic, Itg  tiiii ki^AH  17. f«pr.  dtten'^ 

.Ceritum  nnnclTet,  r.^n 'utr  pc'<.  c  «  ifi ;  r.f  mstu—  diH  indtb  U^.pen.trfr.lmttt  Ugtonthuuf  i^-'.  f.,i,>n 

■  ,jt.i  polTcc  diii.Ug.liber  btmo^.i.Ug.  vnu.  fufr.fUMd.  U4  dt  p<r^.«Wf{.Ciim  crgo  dirc.:t;^  adio  compciac 

•  .4m  vpi^.  ttgMt.tid.  Tanr6mque  abeft  «t  tempo-  vc  qoocunqae  toco  agi  poitic ,  «olhis  arbitnnae 

-  cc  plus  pctat  p;jtendo  Fcbruatiis  fcq acntibos ,  vi  lociiscilcpotc'!  ,  ta:  n  ■.  Jill.it,  vt  c]:i  ,t  c^  aiibi 

-  contra  minustcmporc  'oiiKU  promilfor  qtu  poH  qi:aminJocopion)iiIt(>nisagcir.r,a[bitrarMi  ne- 
^iRknpni  fb.Ittic  Srfidttuffnts  iifitiut.  dt  fidnvff.  nifi  ceflariafi(fvic4tDfoli«Mliter6«rcci)iM^ 

'.^M^U!i^jptt9ixx^i;^^St^  4|uanti  cMiiatctfiik  liclfllHyMt^itCane(»diipot9t  Kcqoeraif^ 
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cft  qoocl  idem  GuUebnus  paubflC  BuUoceitoIo^  mt^c«4kAtoiM»Ud  Jt^jbJw  ^iAai. 

co  adiedo  locum  proroillionU  (blaitoni  ckAiM*  ncwe  tSdontm  «bltririiB :  qBo4  certd  soa  it» 

Mmviileri.  Nam  qaodqHiciBquclocopetipo-  e&.wcovd^tctLhtrtstibfias  i%fMt'nu.fHfr.d4iadk. 

tcft.id  etiam  BeccfTc  cl\  cx  mente  contraheotium»  $cdadie6Ua;te0c  )oc«in  oportet  obligatioiii ima 

.vcqttoconquefoluipoHit.acproindc  vtlocusfo-  £blatioQitVCaecaUolocopetia£tij(NiKditt^[i«(« 

ladoiiideftlM(tiso6illcrit,inquopromjiromeft,  fit  4iifiL^;.t.vbi disiows /tjw.  PciUM  «go dcQir 

fcd  vbi  pctiTumjVt  idcm  Bartolus  bcnc  probatex  oatum  locam  clTeopoTtet  aon rolutioai >  vt  fi  alk» 

Lvmm  u.fnfr.it  rtb.  ettdu.  ma.dJ.vlt.fiifra'u^rtx.  loco  ag|crc  Tolct  /ItpuUof » tvcclTaria  ci  f»  aihi-* 

1  ^IntcrdumIudex,quicxhacridl:ioneco^,norcct,cum  nt.irbitraria,abrol- 
uerereaindcbet,cautioneabcocxatn:aclc  peciimaibi  Loluciuia,  vbi  promilJa 
eft.  quidenim,  Ci  ibivel  oblatapccuniaaclon  dicatiir,  vcl  dcpofira,vcl  cx  facili 
foluenda?  noiinedcbcbitinterdum abfolucrc?  in  lumm.ucquiutemquoquc 
aace  oculos  habere  debec  ludex^qui  huic  adioni  addictus  dl. 

jJU  r^^iHm,  riam  adlioncm  petJ  poOlt  pccunia ,  qaa:  i,mf.: 

*  ^  ^  luia  tUt  auc  ialicm  iiabcnda  pro  foluta.  Qjod 

Rat<  vvi.Incctetif  «ftkMibntaiUtnrilciM  tocemidditor  de  pecdnia qu« racjliib  foiui  por- 

idicik»  »t  fi  tcus  aibitrio non  parcat,  fcmperllt  fit  in  loco  dcftinato ,  «juam  vbipctitur, condem- 

condemaandust&qoidemin  maiorcm  quantita*  natiORon iaduccic  potitisdcbct  quam  abfolutio- 

teoi  qu^m  qux  pecfMtaf ,vc  hanc  ooncomado  fn^  nem ,  dammodb  vtilicarb  loci  ntio  liabeaiur  pro 

'  ^asnam  fentiatqni  aibitrio  iudicis  bcnc  iubcntis  rco  ,  qol  IcBionlmi  vfiifii  pccaatim  muenire 

parcrenoluiti.i/m)faMi  14.^.1^. fiW^intf-Ml/.  matuit»  &  ia  loco  flipalationi  infrrm  cooiicnfi:$ 

^urtfittMtre6i.fiifr.itr6mM^li.dimlkJm.l.flf.  fuSn  bi.  fnx.i9fm.  f$ifr.  NaH.Mgitiirhiictiani 

.kl^Jifiiauf  Abrolucndusvcronunquamniticutn  caiibus  libfolucndi  rei  ratio  fupcreftlicciin  mc« 

piruii  .iibicrio  &  ratisfcclt,qao  cafu  cxtcaquo-  la Ipfe  non  fucrit  fed aAor  =k  q.io  donnenitiir ,  f«I 

que  iudicia  o  nnia  funtabfolatoria  $.|iJriM.  VtfitJ»  tifc^e  reoefle  dcbet  qtiod  loci  vtitltatcm  babt— 

ftrftt.  & umfor.4Sun.  Sempcrcnin.  dcbitotipto-  turua  (it  ,  tanroquc  n  imjs  ftipalatoti  follitortt». 

deft  fnisfcciirc ,  cdm  latisfaaio  pro  folucionc  6t  Oa.l^.  t.  $.  vUm.fufr.  D  k  r .  Hxc  a<flio  i  ^co  ar- 

LfiuufdHtt  ii.infr.  dt /iter.fcd  TcUe  fatit&cere  nihil  bttracia  dicitur  per  «ropludm ,  vc  in  fupeiiori- 

prodeUi.(rri»/<W<Mr6.$.i.f'ifr.9Hii'.  'tntlfigH.pabj-  boi  AMiilmar,<|o&d  tota  ih  arbitriuio  fadids  te- 

p»r6./»i«i/.  Etr,oncciria6liotieiiladceoquod  cet-  fcratar  ,  ctiam  quantum  ad  condcmnationcn  : 

toloco,qu«nonmc»d6arbittariacft,fcdprxcipuo  vt  non  cogatur  iudcx  infcruiie  ccotrai^ui,  fcd* 

«loodani  ac  fingalarliure  a.buratiapercrophafim  ^aantiiatcm  in  ilipubtara  dodaAam  vel e«cedc<. 

dic;vur,iJciriiusfciuaniumeft,vinihilprolitrco  rcpofllc  vcl  mini)crc  ,  (]i>otics  i.l  iquam  ex  f.;- 

•d  cBitandamcoitdcmaaiioncmqabd  vellt  &pa-  Ai ,  &  pcrfonaiuin  circumrtaniiij  cilc  videi  Aif, 

racnsficlatisfitoere,nifiofteadacfcfacisfect(re.At.  z.  $.  W/fm.d'/f.^iiK/||pr.  Quod  cnim  habetat^ 

quireusquiparatum  'c  dicitcaaetedepecuniaibi  bitriumiudcx  ,  qui  hoicadlioniaddtdiiscft  ,  ha. 

felaeBda,vbidatipromiiraeIl,fatcuithociprofe  bct  taoquam  vir  bonoi  ,  6c  tdc6 arbitrari  idi» 

nondam fiiusieciire,  Imb  nec  dtcic  fe  paratom (a.  pfam  debec  qaod  alini  qallibct  vir  botiot  eiTrt 

lisfjcctc.Ncccnimcaucredcfolucr.do  lolucrc  cfl,  conftitut.jriis.  Qu!d  autcm  mcUus,  quim  qord 

nec  qucmadmodum  fatis&^o  iam  przAita  pro  bono  ciiilibecvirodcprudcnticqaaiavidertpoA 

Iblotlone ift ,  1t« 8e caMiode  fetoendo obbta pro  fit  >  Ug.  fUcnit  t. Od.  i$  ^Me.bf.  bimmtihi  ^o.di 

lililfil£bio:ic  habcri  potcft,  nedum  pro foluuonc.  rtg.  iuT.  Proindc  xquitatcm  niaximc  ante  oculos 

^ajnde  condemnandus  omntmodo  hic  teus  cft,  iudex  babeic  dcbec,  non  tamcncercbiioam  il— 

iionabfolae»das.Nccidierapeninec,qoodd]eiK  fam  totioi  larisnoftrl  nooercam  InfefliiitmaTn , 

probcc>|Uc  vcl  ibioblatami  fc  aftori  fnirc  pcca-  fcJ,vt  PAnonnitanus  loquitur.iurc  inforraataro  5t 

niam,  voi folaidcbuit*  vcldepolium&obiigtM-  qiMEca  tuiccoiligi  poiiic ,  quc  fi  fuadcac  vt  ab- 

cam >vcl de fac-lifolnendam.Nampnnerid qood  udwndai 4c  rens,  «dqoe  ^ofaere  cum  dcbcc 

'hts  mfibus  fatis  confulcum  cf\  rco  pcraAioncm  tana  fadld  ac  multo  faciliAs  qa^  condcmnan- 

ipiiun arbitrariam,  per  quam  confecucuras  cft  plc-  dancoodemaarcvtpronlorcs clle  debemus  ad  It- 

nifnraambcivtilttaccm,  id  eft  quand  finlDcer»  bcratbnoA  8t  ibfolotionem  quim  ad  condco^ 

eritaIiopotiu$Ioco,qaifucratinfc:tus  oblieacio-  nationcm  vulg.lt^.  Ari*im  ^hii^.dttblig.&acHni, 

ni,foluei  c,fialibiconocnlaturprcrcrtimpoftmo-  Nec  vec6  diftictiius  c(i  iudici  rcum  abfolucrc  irt 

ramabadoreipfocomm<flam,vtdilimosadtajo  Cotum  ,  quam dimioocre  quantitatcm ,  quodni- 

frunf.  &i.fiqiiit  Efbififufr.  Ulud  etiam  ccrtum  eft  hil  aiiud  cft ,  qa^  ex  pafte d>fi)laefe»Qyi enim 

oblationem  fblaro  noo  fufficcre  vt  vim  foiotionis  pro  parte  abfoluerc  potcd  cx  ^quitatf ,  cur  nnn 

«habcait,  nifi  obfationem  fine  caufa  recufatam  ie-  c&dcm  atft  ntaiore  cquitatc  vrgente  in  totun\ 

mtta  fic  obiignni  Itg.  4cttftm  19.  Cwf.df  v/iir.if;  qimqae «bfolnerc  potcrit  ?  nam  5c  iu  ex  Pbm- 


.  il|/^pi4lSlM  9.  C«<i.    /c/ar.  Dcpofitioncm  auiem  ponio  argumcnratur  Vlpianus  In  /^'^  iurit  gm^ 

itoblgt^ationem  pccumae  li  rni  Sf  cor.gruo  lo-  tium  7.  /.  ddti  fufr.  dtf*li.  Itg.fe/nilt.tufr.dtcmt* 

■  co  ac  tempore  dAi  fit,  non  modaproJetTcad  fiff.  Ocniquc  quifquis  condemnare  poteft,  etiam 

moram  p'  r^andam  ,  'eJ  etiam  folutimi'!  vim  potefl  abfoli'crc  Itg.  1.  tKfra  dt  te  iu^,  quam 

llibetediiS.  Itg.  •bfinfutttnt^ft  probide  oullu?  qu«-  ois  formul«,pec  quas  dabantur  oiim  iadices,coa 

iUofii  Idou  ropecefie  vldemac  ,  «n  pcc  ichiir*:-  demMiioaie  ciiici|M  mentioiiem  hemat »  «ol 
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^^lvii  abfQlatiooli.  Atqai  cum  dcbitor  ohtalk  JUiAaUo  locp  roluec*  cogator  cam  canto  fuo  in- 
pi^iara  eo  iplb  lt>  loco  In  quo  promifit «  K*n^  'maiu<k>,jMtliari>fcraria  aaioocabfoluaturpcc 

cdc^OM  ('cpnfuLrit  (fccutarfnim  depofitio  poft  iudicem  qui  Jearbicr.via  cognofcit;  Iedexa6bt4- 

«hUrioocmritdfadaaapaccTCt  ltberacipaem,^ncc  pneo  ab  co  caucionc  depccuoia  ibi  rohicndavbi 

lyucftioui  toaam vUnm rclinqoeret )twi— liAli  pjraoiiflaeft,  inquo  adliucraii$graua:urdcbiiac 

Mleric  quidera ,  quia  non  habcbat  cui  ofTcrtet,  fcd  coliiec&clic  Aeraper  &  obuium  c(l,  in  alio  prM^ 

ttBSQ  depofuetit  pecunlam  dchicaoi  vc  apparcret  ti4^1aco,qoim  in  qoem  dcQinaca  folutio  furracin. 

pcc  eom  tion  ftare  qoomiaus  foliieret  (qua  cafu  li-  oeoirc  fideiullbrem  L3L.i.fcmlt.fupr.iU  ludu.  Qiia  de 

ce|aooacqairau»rubcmio,impe<Ilrar  tamenmo-  caofa/i£ldcioffi»itsqooquedacio.quoa  plerumqoe  ' 

^«ecaotrada  videri  poflic,  nhe  poena  vl(a  com-  euenic,  tam  incommoda  &  difiicilK  ellcc  dcbicoW 

«i}KlMar,vtioiq|.i4(iMi.ii!^.d^^(0iuwj^^  q«ampcc<miatnumcraiio,vi  vtraquepciiiimpofl 

'•qanm  cft  otcaiari  promtdQrcoi,fi  aiio  locq  coa-  fahiUs-tridcii  pofl*et ,  non  potaDem  in  eas  anguftiai 

uencos  vtgcatur  ad  folatloaero,ncc  pccaniam  in  conUciendom  proininrorcir,vt  vcl  adrcmtam  cif- 

prompta  habrat ,  oec  mpdum  vllum  cxplicandc  ficilem,  vclad  perpccuos  carccres,  vt  ita  dicim,  fe^^ 

alihi  pecuniac  i  Nec  coim  tainiuileeftpeiettoiam  rendosvrgeretar ,  {e<\  pocius  nuda  rcpromilfione 

ft  mpcr  h»bcrc  &  vbiquc  io  numeraio ,  aut  nume-  contentamefic  flipuLm  rcm  dcbcre ,  qBc^bodfe 

rationcm  iii  cxpeditu,  vt  Vlpianus  iuquicur  in  Ug.fi  fola  caucionis  nomine  iiippliciter  fdmpto  fignili«> 

4MUmio.iHprimf»itfrMfUMf.  Et  quamuis  ditfa-  catur  pofti:jl»iwti^C.4g wft.j^<.  Autfattem 

cultas  pra:llationis  non  folcat  cxcuface  dcbitorcm,  iuratoria.vt  vocant.cautionc i]rq  tii  locum  &  ful  fi- 

<]uiancchabctquicquamcommune  cumcaufa  &  diumfjtisdacionispraliatifuletabioopedebitoro 

iareobligitloaistiececcdit  ab  impedimciito  natu-  cum  bonnrunomniaiafc)r|iotheca  l.»mM$^.SfrMm 

raii.refptcitqacrantiWfacuttitcm  pcrfonxii  /.f««-  uru&fti] !  cumdfrkh  15.0.  dt  V.p:f..& ilcic.l.filuj, 

iinBm  ij7.>.ifl«dd«  p«ri.#Wi^4r.iniqium  taraca  vnic-  injr.v:  UgAt.ftu  pdttc.jeru4ni.C4uf.  uittAt.L  in  faattftri- 

tar  cum  qui  femcl  tanuVm  dcbcat,  aoamedhbls  mm  ii.cMfnx,fium.fkiUtrMAiL.tU.i9.  ihiquniB 

coi^ifolucrclcdctiam  liiscogieampecnniam  pcr-  enim  cflet  fado  &  culpaftipulator;?  .lU  rcin  pcni 

qoiretead  {«lacndumquaojpioniicrit.licctllipu-  impoflibilcro  vrgcri  fc  condcranari  proroilioicm. 

latornoo  ntiifcmel  eiin  ooofcqui  vci  c.  Cur  caia|  fiTgpahfeloicaropotiiis  xq  jiflimnmeft,8cp«ct^ 

hoc  Inrommodo  .ifficiamus  mifcrum  di-bitorcm  n-edium cxact.r c.T.iticr,:s act.in       ilcii,  vtaliis 

fiStoSc  culpji  ftipulatoris,  cui  poicll  lcmpet  im-  f^iim^ue (oluLJp^jutfiumi^.c-  fttj.l.fiibttid 

putaH»  cacnonad locam dcftinatuin venerit *  aot  fiddi%Jig.i^Ji^ff.p^^yiiiHf(.i(g ,„  /^,  4f.$.r. 

proctuatorem  rollciit  aJ  accipic-^djm  ibi  folniio-  wfr.4i}fgf*Uid.  S<  aliis  (txccntjs,  ctli  vcrruuluSflU 

iietn/Ergahitoiaaibuscucuricuiibu.sfcdeourx-  utntioaetmtn  4bMix4ii46cc.  mihi  v»ldcXafi^£t;if 

i^cttm ,  vt  peconiam  in  alio  qu^m  deilinato  ioco  eft,  ic  redoiere  Trilwnianam  vidt^r  «t  iis  qp« 

folucrc,nontaa<imitt/itui!e5c  incommotlura.fcd  fcripfi  iam  oliro /iAr.  15.  C»nuM.t4p.i.  lu:  lamen 

cci.-i(n  pen^  impoitihii^iic proa^lipri  vt  in l.  4.  $.1.  aux  poftea  fciipnrous  &  me}tus  vt  nobu^nuo^  Vl> 
i///r-d</4ial<^.  zquilEibcimiaad^lttm^ 

'   5.PAVLVS  libro  a&ad  Edi&um. 

hmitefbtoreia/!S|s(uE^ce^^  quidcliire:  «ibicrarjai^o  cotppe|jif,; 

'^jgi^SiktftiK»    '             »  rlaadkiopoteritcompctere.  Dec.  Aaioresatbi-J 

crariae  quamuts  naUomodo  ftii^  itat,fiunt  tatnea 

Hat.  dvb.  A6klo^tcftaaaentoi««ll^eft  pleciuiciaceciitqoKfttinacuraiiincftriAcperad* 

l^piOt»  leg  iltJs  G.fupr.it  tu litjur4ud.  Ergo  r)on  cQ  ar-  ie&ioncm  loci,quotirs  obligacionis  noo folutionif 

biciaEia,  occ eiuni  at^iancs  fitiiix  iuAt  acUiuaiije»  caufa  locus  adiccius  cft .  iia  yc  nanquam  direda 

§tA  coiJliraoocjtcctian  Ipccicm  ^Jifiqtti»'da||bat  cftio  ftrlAa  eflee  compettioca',  fl  jjcbitoc  vel  dai« 

iaStvtT^icmS.frtitttih:fia.it4Q'un,l-^.%.inbuinfr.  o(  cia  &  dolomalo,  vcl  quaaliaciiaffliaftadecao* 

it  vfwrJ*x.  doumn\isadi.^j.  i-pft'  Q  lOjdiipcclAa*  U  iropedttaa  nanquam  acccderec  ad  ipcum  folti« 

tiones  in  fpiclouu ,  qa«.ieaiaaiiBaAioacn  n^c^  doni  deftinacpm ,  n  in  «o  coattenireCor  itg.  ufufr. 

flaoieato  1  cecttun  eft ,  qaancum  ad  cas  pertinec,  vbi  dixim js  te ad /. i.  f.u  Acqoi  cum  hetes  iufluc 

a6kioncm  ex ufta mcnto imicarinaiacamadiaiuim  &  damaatui  eft  cecto  loco  altaoid  dare ,  appai  ec 

booc  £dci ,  non  4aaiiim  ft  ie finiftiboi&  vfacii  adrcAom  eire  locam  noa  camtti»  iblotionis,  fcd 

qggracor /.  i»  miaaniai  j  C.  ij»  ^idku^ifmH  tfintctff.  eiiam  obltgatloni^  caaCt,  nec  prolnde  ex  nacura 

i»  mttffr.  r^t  l.fi qumfn»  84./.  Xicia  AitS?.^.  vfiir4t  adkionisex  ceftameiUoquKftriAa efl  pofTc  alibi  le- 

^Ug4t.tM.yinfTinof.i«f^I^tiK^lg4tm^^infM.  gatnm  pcti,  qu^min  qUoilluddcfwri  teflator  vo- 

Ajiaiatiir  itr^ — "j*"  ied  cciaaifl  ceaiegau  pecfc^^  loicjoealioquiflac  conrravoldotacem,qaod  ei  vp* 

foliita  non  iic,  &  quaeratur  an  docec pcima  adlo,  luncatc  proficilcitar.  £rgo  cucnicc  ncrelTc  etit, 

4|Vtod  in  folis  bonx  fidei  adionibua  locumhabcc  qood  multo  roagts  contra  volaotaccm  teftatoitk 

Ig.^fcii/hiit^i  84.  $. *its dt  UgtUJ^^fiimMfipitm  iiM  hietit,    ABonqoam aGCc«dec4eits«d locom  le^ 

mr.&-*Tgtnt  UgM.  luiut.  U^.tUgAnttr  i^.  infT.dtfiffitr.  flamentocomprehenlam,  nanquam futurum  (ir,vc 

0Eh4nJtg^fi4diuru  ^.Ci/eittic/.AtquiadlioMcsboiMB  coniicniri  poflic ,  atquc  italcgatum  fado  hercdjs 

CMAnnqaam.petaiiedionearloci  fiantarbitta*  intcrcidat,\killuforium^at,8ein  Ipfius atbiirio'4; 

tix ,  ct^rn  F  atura  caruai  fuftictatad  loci  vtilitarcm  poieftatcfuturum  licandcbear,  quoH  nunquam  fe- 

altccuciicx  contrahcntibuspia-ftaodamifj.i»^»]/  rendumcli  dLi.S.fi^iiBfbtfivfr^c.Sautia  fnpr.  id 

7.  vbi  dicemut  infr.  Ergoillieces^eftainento  ver6ne  cootingac  pirtode  ncCedaria  «ft  at  bitratia 

fiidtisru  aliquid  ceni^|oaad«tic;iiOttiidfco>c^hitra>'  jdMCiadilnaaociuquelony  quoJ  ccnuioicdi 
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«xte(^eatO  dd»€tar,  itqac  fi  exfKpuTaiionc  dc-  da:Tin3tir.ri?rr ,iuotl        pcr  iranui  hcvedU  capf 

tcrctur:  vblergo«»<kaBmm&  «cinicatis  rat  o  vr-  «cccllc  erat ,  non  a.itcin  dc  icgato  per  vindicaiio- 

£ct,necdiucrfitttitaa(siTlI»reildi  potcli,  qaidlA^  »eniie'i6hHqaodoccHparc!cgatiriu$p<Kerac.i»o«. 

.  fa$ idcm  cooftitucmu^?p«/j  /  illud  ii.dd U^  Atiml /.j.  cxpeaato  he«cdc,  id  cft  non  cxpedaia hi  rcdis  »o- 

§.rndt  ttum  i^AtumjUti^.  Proiodc  auei»adn»o-  laowie,»c         Caiu* in  f«Jfir.  fcribunt.  Lcgatum 

duin  in  ftipuUiionec«iloaitiiifef«t«fc*ftingai-  pftt  d«mnitiooeai  non  nifi  pec aaioaCm  perfoDari» 

musanobligationhan  vetbfolarionisfaniikmgr».  icm  ex  reftamtntopeti  pttcrat.  Lcgatum  veio  via- 

«k  adtedm  £t«ita &  iaiegatot!iftii>goeodumeiie.  dicatlonis, etlam  pcr  actiooem  in  rem ,  ac  proinde 

Nam  C\  teftator  iu  fctrpfiflet ,  timimmitmnm  'vbteun(|BC  miDaeniator  qa«  lcga^a  eft  l^utd  Itg*- 

itumi*rtTaiof^t»4dCffU*t  diccodum  eCet  non  IMriS.fiqr.iliKfit.  Kain  ciim  vindicatiucompeiac 

forc  nc:cfl*tiamlcgataaoadjliraii««o,^i»diteaa  iarcdominij,&  cxpiafcoiipoflcflionc/fg. ««  altM 

adiionc  poflct  hcrcdem  coaueoire  nonoMid^  Ca-  t4.fftdfiptftulMtinfupr.niM.tHXiin^  nft/pr.dim 

Eu«,  fcdciiaroin  k>co  domici'ij,quxconucnicndi  r't'.du.  c  milu  lcgat.nrium  ncc  magis  nec  mir.ui 

^culcas &  clcd  o crcditori compeicnt  arbiicariam  domtnumcfle  vno  loco  ^uam  alioi 5c  ideo  pecin^o 

«xdudJi  U^.bnts  dbfmi^.i.vtt.fupr.iimiic.  Sktc  i^iqoeyindiciR^legataffl pofle.  Hcearaitaqas. 

«likadicimusmukilmtcfcRC,  an dicsinceccitc le-  ^am  adcxplicstioncmhuiuslcgis  pcrtinentia  iam 

^ato  adied^us  Gt  ad  obWgaiionc.an ad folurtonem,  fcripfifflu in  Bnm4.& ^.dttdd.'^  i.demtr.fnipHdt, 

id  cft  an quislegaucrit  Titiodttcenu.ctim  eritanb  vndeattsiiqiuliicdefttnt,  peti  potcrunt ,  prciet. 

nuram<iaacaonlccim  ,  anvetofelaeDda,cdmerit  tiincircalcgatnmfirapliciter  rchdum  nulloadtc- 

Titiusannorjmq  atuordecim.namptiorecafule-  doccrtoloco^deqaoiDl^.fliiHrff^y.dt/fg^f .  i.flc 

^atumcoiidtcionali.  clltnecadprcdcfun^lcgata-  circa  in(er|:retatiooemjl.l,9«id/fg4f«7j!<^.i<«fiidi<-. 

rij  keredem  tranfmittitar.  Poitecioftt  ver6&  pa>-  Quod  aatem  Batcolas  Iii.:  addii ,  omncs  adioRct 

rum  cft  &  traDf  nitt  tur.qiiafi  non lam condicione  ftridi  iurJspet  loci  adiedtioncm  ficri arbitrarias,i<l 

quim  moi  a  lafpcnfuni  Ug.^  cui  Ugttur  49. jf.  hoctu-  vci6  rcfdtauiinus  in  lim.  4.  wtfim  iicMdk  91.  & 

Umkg*tumitUgM.  I.  /.  htrti  mtm  79.  dt  iondii.&  de-  quain  faKum  fit  cx  iis  ctiam  inicUrgeiur,  quK  Jice- 

W9nft.Ug.txhk9tr\>uyC.qu*ndtdinUgAt.iti.ii:A(c  musad  Ug.ft^&siltl.  fiiM-t6.%,UWfr»i$tmil^ 

oblcCiUAdufflcA»  iegemhaocloqut  Jclcgacoper  ftmtt.                                              ■  • 

<tf.PoMPi>NivsUbioti.adSabiiHHto.* 

^^^^Vtmutua  pccuniaficdatafucrit,  vtccrtolocorcddatiif» '  • 


^  xfxx  fui  naturaeft  ftrida^pAr^dtedioc.cm  loci  fie»-' 
ri  arbittaria:lJquc  cx  eo  appaiet  cuidcDtiiis.qobd 

'  '■            Rat.ov  B.  Non  fit  aftioarbitrarFaperquam*  fi  vinuoavcl  frumentum  mutao  dacum  fir,  eaiegf 

libctiociadiei^i  ^ncm,fcditaacmtl.ii  ftlocusobli-  tt0ttcolocotcddatur,irbiqueperipoteft,nequeid 

'               gationiadicA  sfit  nonfolutioni,  vtfrpiusin  hoc  pcr  ailioncm  arbitratiam  ,  honorariamSc  vtileiDi 

*'            tta^cuiocuicauimus,&  conftai  tam cx /<j./frrM4i^  quaUsl)2ceftdceoquodccicoloco,  fcJpcr  ciai- 

/bu  $9.fi9ltfyirJkiidi{.  quam  ex rariooe  ipta  iurii^  lemft direAAmcoodifiionemcerri exmutai>,ciU> 

•           quae  arbitrat.x  3Ltio.>is  inducendz  ncccllitatem  mandum  tamc  i  t]  Tanti  cft  cmforc  liris  contefta- 

iiiduxit.  ooncaintaliarattofuir,  qa^mqu6dalio>  tc  u.  co  locoinquo  lolui  dcbui>^,licuri  fi  dicsadic- 

qoin  eueotunim  cfat«  vt  nullibi  petere  llipttlacoc  ^hitefliet^teMinarideberetqnantiWdiefiiiiflecvc 

poflcc,  fi  debitornMnqnam  a  1  'ncumobl  g.itione  difcrtc  fcnp'um  cft  in  Ivtmm  ii.  fuft. dt  rtb.trtditX, 

coroprcbcalamacccdetctii:|.i.)i^.  Aicdinlocus  vU.fupr.tu.prax.  vbicakmproriusconllituiturra- 

IblanonlicaacAaiiooetiafflobl/g^iionifcattraad'  tiotempori3quxlod£idiMar(r6o.ii^.drMdjM^ 

5             icdlas  ed ,  rcmanct  pura  obligatio.cx  qua  proinde  cu  n  fi  pe.  arbitraiiam  prtc.  critr ,  zftmiaodum  el- 

y            et  amalibiagipoteft,  maximc  ve4  6tnlocodo.ni^  fctquamiioloco  cfletpctitionit,  dctra^tamea 

cilij  eriamfi  teus  non  ibi  inacoiacar.kdcb  vtfi  lati-  i^ilitate  lod,  noo  qoanri  efiec  in  lOco  (blarioo)  de* 

.    ■  tct,ncc  fcibidcfcndat,  bonacius  vcndciida  fint  ex  RiiMtn  l.i.f  Ji<juitr.pheli&  §.i-l:.fupT.hoctU.  Ergo& 

cdidto d.l.beriiMbfau  f.vU.1.1.  &i.vifr,dtrtb.dmtb9r*  ripecaniamutuadatafitcalcgeadieCta.vccaicoio- 

'  h^^fiiXqwlMmni..viprinufJivtrhjtbltg.ljiaa*  eoreddacofidieinonpoceftarbitrariamcompeini' 

t     -        loo.ifc/i/Mf.i\tquiinhnius]cgisfpccicponimus  lo-  re.cum  fuflSjiai  condis^^io  certi  cxmutuo.  Quam 

com  (uiiTe  aflieftam  foluuoni  taotum »  oon  cuaia  tn  eo  faicodum  c  11 ,  difteric  4  c^dittionc  ccrti  cs 

ob%atioDi.  TradacenimPtimpooinsde  peeunb  ftlpntetionc,  quodpa£himlfeiMlrinentiadle£hmi, 

macuad.ita,  hocpaifkoaddito^vtlococertorcddc-  nip-ji.uioni  non  fomm  ci  fictoeft  vt  poflit  prodiM' 

j         '  Ktar :  quo vcrbo apcrtum cft figoificatt  tcftitutio-  ccie  adionem  (  quod  Ikm  cztcris  contridiiNii 

nem  iplam  pecuniz,non  eiusreftitaendsobliga-  lkriftis«aeDicf.vir.0iAiMr.f(*wiir.(.  /r|;rm  ^.Utitmm 

. /.        •  tlonem.Imoquodmagiseil,fie(inequit.vtincon-  xX.CjifdM<rJ.<iiM«fM6.Cu/(/r<i>/iiA.fcdct{amfi>r- 

Uahendofflataolocascertaxadiiciator  obligatio-  matftipulatioDeqg|««Bqaodpa^incootiaeoriap- 

nls  cantdtn  gratla ,  oon  rolorioiils ,  cdm  obligatio  pofito  comprchilmiiB  cft ,  pCrinde  Jiaberi  opor« 

motni  non  vcrbis  contrahatut,fedre,id  eftaut  nu-  tcat,acfiidipGimftipulationis  verbiscontineretaii 

mcratione ,  aut  pondcrationc ,  aut  menfuratrooo  Eadera  eoimjcft  fubftantta  padi  0r  ftipularioois, 

^  ,         fir»/.      iiii«i.rr  c»»tr.  »blig.  Uftit.  leg.  uSjrt  mtruii'  cxim  amboft  vrrba  &  confenfom  Iiabeant,nec  dif- 

• '  |icri«i/«'.i<*&/ii{.^4^i«».  Vtproindenonpolfic  adii-  fcrant  nififolcmnitate  verborumficanimoautfti-* 

^          cipa£luradecemacu6daucertolocorcftitoe;da,  pulandiautpacifcendi/^.  i«rar20irti<m7.§.f««d/ir^ 

/  .     nifi  poft  eoti^aftaro  iaiii  ipfW  muiui  ubligatio-  fufrJffMttJLlt^*  40.vbi.(cripitrousdr rrii.(r«i,Itaqo« 

asra^nonigitocpoicftcoiadiAioocRietnBnHV  cdippoftfiOii^iilm^tipoM^Q^BcoiMMaUtd* 

*■'/■*■        -     •  '■'  *                    ■     ■  toCOi 
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loco ,  adiedio  ilU  loci  diimmodo  inconiinenti fa-  dacn  condi^nnem  ccrti cxmaruo habeciratio  po« 

dUelfic  cpjrtcm  ftipuUtionis,  pcrindequcobli-  tell  locinonminiisqiiimpcraibitrirdm.vt  fciW- 

gacioni  uifcrrui  iocu.^  creditur,  atquc  li  to  prima  cetquodineolocopcticur,  (n  qiio  pctipoiuic,  in 

Tcrborum  conccpiioiK  adieiljs  fuiflct,  quo  cifu  alio  tamcn  qn^m  in  qno  folui  dcbuit ,  illimeiiir, 

nrmodubtcarci,  quinobii^^aiirnisnon  ioiutionis  nonquaniicilibi  vbipcciciir.  TcJ  quanci  in  co}oco 

ciurjadicikus  clTcr,  nccpci  c  'nicqucns  quin  atbi-  inqao  (oKii  cx  pntto  dcboir.Qniderim  vctacqooi 

ti ariam  indrcerc dcbrrcc :  quippc qox  nafcitur  cz  vno loco pctitur,  c\  atio  camci  arllimari  >  d.  L  viHUi» 

tfipuiationellia  Epbefi dtrivt  fcj  iptJmeft  ind.ii  dtuh.citiiuAlMi.fnpr.ui,fr«x.d  LuUmtttt  6o.dtvcrb* 

t.fupr.nonemmcxilhEpbtfirtdiUq\iomodotimcn  fblig.  At  in  pccuma  iic  mutiia  d.ita  vt  ccrro  ioco 

neciirc cd  cocipi  pat^uni dationi mutui adie<£lum.  reddatur ,  non  cadcm  loci  vtili in ,  fei uari  pcr  dire- 

tfll-tcnimp.tSiicndcmutuodandojnonmatuum,  ft.im  af^lfonem  potcll ,  cum  pccunur  ccria  vbic,uc 

/iintcrduos  c>nueniret,vc  matuura  ccrio  loco  da-  8t  vna  (axllimAUn l.^.fupr.lidt  in In iurt/id.  Itaque 

Tetur^necprodcfllc  ad  a^cndnmtanquam  nudum,  niillaciit  vtiHtssloci  hoccafu ,  nili  indncamus  ar- 

fi  non  vel  ftipularionc  vcl  altcrius  contia^lus,  vt  bur.itiam,perquama(florpctcudo  alibi  reftitucio- 

noflriloquuntor , coiixrcniia vclliretur.  Sed  ciiin  nem pecuniT crcdits confcquacur,prntrc! ci  quan- 

mutuumrc  tamumc6traharur,vtdiximus,paclijm  ti  ciusintcrcft  rationc  loci ,  li  fortc  cx  aliqua  iufta 

quod  fubiicitur,  non  nifi  dcrcdJcndo  mutuo  clfc  caufa  intcrfit.vt  in  fpccic  l.i  f.vtt  fiipr.  auc  ti  inmo- 

porcfl ,  Sc  ad  folationcm ,  non  ad  confiitucndam  ra  ipfc fucrir,  prjrftct  rco  q  >ai:tum  amittit  reus  cx 

obbgitioncm  pcrtinerc.  Ci^xnam  igitur  ratio  .id-  vtilitarc  loci ,  in  quo  potuilfcc  f  jrtalie  lcu  otibtis 

ferripotcftjCai  limutua  pccuniada'.a  fn,hpc  pacto  vfurispecuniain  inucnircrqiiartcta  vtilita.  lcci  cfl» 

addito ,  vteacerto  loco  rcddatur,  aibitrariacom-  ciim  dc  pccnnia,  nonciijtnc^mdcnicrcibiisqus- 

pci ai>  Qjx  t.iTiCn  iinnquam  campcrit  nili ctim  eft  ritur  d.iyfupr.  Aiqui  nynqii.Tm ci  intcrp: catio  ca- 

neceliana.  Dic.  Scparandomeft  hicpar'cmu-  picntfacit,  quz  loci  adicftionem  faci.u  lupcrua- 

tuum  pcconix i  ituituo  vini , fiuracnci ,  &:  aliarum  cuam, ctim  locus  pcriiulc  faci.i t  partem  flrpuiatio- 

mccium  qua m pondcrc vcl iu mcnfura cOliftont.  nisacdics/. i.§.<iirion«/tt/>r.rffft/ini.Krj;o tiiccndum 

iNlara  inmcrcibusmutun  datis,  5:ccttoloco  rcJ-  cll  bcc  folo  cafu  coodidioncm  ccrti  adicdViore 

dcndis.iJci)  noncftncrcirariaaiilio  iibitraria,  ncc  loci  ficri  arbicrariam,  nonctiam  cucti^Hxr  vcro 

proinde  compctit,  quiactiaoipcrdiicckam  &ftri-  omniaciiplicauimusplunb.  iii£rm.i.cri.fl^4i!.yi. 

7.  Pav  lvs  libro  zS.ad  Edii^b.im. 

TN  bonx  fidci  iu Jiciis ,  cliam  fi  in  contr.ihcndo  conticnir,  vt  ccrto  loco  quitj; 

prarftetur,  excmpio,  vcl  vcndito,  veldcpolm  aclio  compctit;  non  arbi- 
traria  atlio.  Si  tamen  ccrto  loco  tradiiurum  fe  quis  ftipulatus  lit hac  adionc 
Vtcndum  crit. 

.  fccftdarearbitrarlam&vrilcmataionera.cilmdt 
AdUttboK^fidefJ.  rc6:a,q'Jxfcmpcrdigniorcft,fuftiri;t?Idcoautcm 
R  A  T.  DTB.  Non  d.bcnt  ncc  portunt  aftlo-    fofticit,quiacnm  qaoquccumcootraifVuscttjpcio- 
ncs  bonat  fiJci  dcicrinics  eHc  condicionis  qu^cn    nis,locationis,  coromodaci&alijnmilcsqnibon:e 
/lridlx,cumfintfaiiorabiliorc$,8c  prxftaciones  ha-    fidcifunt,  fine  vlla  lociadifdtioncfadtifucrunt ,  ii 
bcrc  foleant  vbcciorcs,  !dco«n>m  ftii6ladicuntur    tamcn  incoacinenti  dc  ccrtolocoper  padlum  cou- 
iudicia  8c  ftriaiiuris,  quo-i  exiis  ftridkiorniinuf-    uencrit,dicJmu$paaumhocnon  folilmincflccon- 
qac  plcna  Batcondcmnatio.Atqui  a£tioncs  ftridz    tra6kui,fedctiamfotmarccontradtuni.  &  ai^ipnem 
|»eraclic6):ionem locifuint.irbitfariar, vifupia vidi-    excocontra^acompcientcm,id  cftfaceic,  vica- 
inus  in ai5tionibascxftipulacione&cxccftamento,    dcm  ipfaaAio,  qnzotcoiitradluna^^ciiur,  danda 
adeoquc  incondidlioncccrticxmutuo,  falremeo    eciam  ficad  idquod  pa(rir)cr>mprcl*.cnfum  ciU.ttirv 
cafu  quo  non  mcrx ,  fcd  pccunia  mutua  dau  Ct  eo   fmttum  j.f^uininii  cr  ftq  fupr.dtp»cfJ.  in  bontfidti 
adicd^o  paiSo  vt  ccrto  loco  reddcrctur ,  vtdocui-    ^  Ug, Ugtm  lo.C.  ted.  l.i.C.dt  paci.iat.tnipt. &  vtndit, 
inus  ad  lci;cm  fupcriorcm.  Eign&in  bonxfiJei    vbitamcn  ob.^cruandumcft,  adlioncmcxveiidito 
coiHr.'«<5lil»UJ,fi  conueneritvtccitoiocoquidpr*-    fic  dari  cx  pado  dc  rcrroucndcndo  incontinetui 
ftctur,diccndumcftconominc  competcreatbitra-    poft  venditiorcm  appoliio,  vttamcnnoncxchidac 
riam.DF.  c.Bonx  fidciadionesidcoficdidac  funr,    adlionemprarfciiptis  vctbis,quar  ctinmrs  pa^oin- 
qubd  in  iispcrmiflumirt  iudici  omni.i  zftimateex    contlnenti  poflconcradlum  Ilr  cli  iuriiintcrpofito 
bonn  firlc  \Ac^et9(\vun{c^.inhmtfidtilnflit.dtaS.  nafcerctur,vtad!cgcmprxccdcr;tcrafcripfiinii$cx 
iund.l.boniifiifs  ^x.ttfr.dtpofit.U  tx  tmpto  ii.j.  vU.l.  bond    Itg.iitm  motd  6.C.dttr4tl4ii.ivU.  C.dtrtt.ptrmut.  /./«- 
$it\  ^n.<^p-'Jf  ttif.de a&iM,tmpt,  IJq  tc  propccr  verbt   gm 9. /. tum  ttt  21.  C.  dedondt.  Quof xcmplo  poflct 
illa  tx  boftd pdt  qux  in  formulis  omnibus  iudic  i^-    quis  fortaffc  crcdctc  ,  in  fpecic  quoquc  huius  lcgis 
xum  bon:.'  tidci  adiici  fulcbant,  vt  nemo  ncfcit.    dan<ia(Dcirca(^oric!cdioncm,3n  conttaeum  qui 
Prctitidc  iiidcx  qui  dc  bons  fidci  adiionibus  co-    ceito  loco  darequid  promific  adione  cxconiradla 
gnorcit*  non miocis  xquit.ntem antc  oculos  h.ibere    •gere  malit,anarbitrariaquafi  cantundcm pcr  hanc 
dcbcc,  quim  qui  .11  biirariz  adioni  aJdidDS cft, Sc    quantum  per  illam  confecutuius.  Sed  non  ita  dR^ 
con/equcnter  vciliiatem  loci  xftimare  fiuc  pro    AAio  eorm  Przfcriptis  vctbiscx  contraAu  ciiaR» 
afkorE:  >  (iuepro  rco ,  non  minus  quhm  vtilitatem    ftriu^o  nafcitur ,  proptcr  paAum  incontinenti  ap- 
tcmpoiisi  proutex  altcruttius  mora  facicndum    pofitum,  coius  comtnodo  priuandui  non  cft  ille 
aquit3!i  diiHacTix  ifi  vt tmoyin prtifdp.iiif.Ctmnod.    qui  fic  contraxic ,  quiqucnonalitcrfucrarcontra- 
|. ^.i.Jiptr  vmiitirm  ii4ilt«n.twpt,'^id  crj>o  necet   ^cus l*g.flt,Ccd.itp4S.iiu.  mft.^vtn4*t.  Quod  fie 
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ia  pa£bo  ex cootioenti  ooft boac  fidet  coacra^m  ut  ez  (tipiilato^tic (empci  ftdOc  cftiiufi cdn  Is^ 

-apperito  long^ magisobtineredebctAc  idio«tbi-  IHnlaniis inait»iotaIarit^ru<feiwtafal»niP WiA 

ttatttnonexcontradla  nalciinr oeque es  volanta-  fiduh\l.vnk.CMTtivxoMS.liii^iiinfieuvtCi  vcn- 

te  expreffa  contr«hentium  »  fei  ex  lola  «quitate  ditoc  nolet»  aut  non  poteric  vnqDamaccerfcccai 

f  rcioris  inducentis  vtiletn  adioncra  eo  tamdni  "eam  loeam  t  in  quo  tradcretem  f>rotnHit%  «ni* 

d^thqaofic  necefraria,  jdeftqno  rufficere direda  quamqao^ue^cnurqtiain conueniripoffitad noi 

fion  podit.qaod  in  h aiu$  lcgis Tjecie  116  conringii.  tradendam,  neque  a£lione  ei  empiu  quc  nol)«  eie 

a  Si t4mtnctrt»l»u tr4iiturumft^i$ftifnl*tmfu.  Iia  poteft ,  vbi contra^fatsemptiunis nuUuspnBccfiiiv 

10  Pand.  Florent.fic  multo  mclius  quam  .ipnd  Ac-  ncquc  ex  llfpulationeaut  cx  ftipatatu,qus4aimfic 

curnum  &  Danolum  (tndUlurMm  aut  ctnduilutKm,  ftt ifta,  nonalio certe  loco eserceii  poteft, qoimia 

qoae  nuUius  rcnfus  kdioncs funt,  ncc  nill  nugandl  qno  rcm  tradi  promifTam  eft.  Confcqoensi^toc 

naCCChm  Accuribdc  Bartolo  prxbueiunt.  Cjim  omninoeft,  vtadioatbitrariafithoccaroorcelk 

«IIB Crad^arcc  pjulusdecontradu  vendicionis,ex  riinon  minu^  q''anicx  iliadipolaiiorre  l^ir^ifrm  ' 

^OTenditorobligaiurad  tradeodam,ficatemptQr  iUri  LuLi.S.i.fifr.  Ditfcrentiatantumillae^  qubd 

adpreciam  dandum  kg.  ultg.txmtHu.^  j.vifr.dt  ea  ftipolatio  tfhif^itctm  «^.tri obligailonemUaniii 

4i3igft.tmpi.l.  fi  trxdttio  ^.C.  tti.  commndifTimc  hic  continct ,  hatcautcm  Yfh:ftTtm  vtntiusmtr/iii  obli- 

verficului  iu^^crioii  rcntcntixfubiuogicur  aducrla.  gationcm  facicndi.ciuu  uadcrc  fu  fadt.  Scd  quod 

tiaittie  qniipotetperpctuumedciqaod  prosim^  MccmnoiVram  pertinct,paruimomcnciiurcdttifis> 

<li6kam  cft  ,  ex  bon«  fidci  contrii^a  arbttrnnjm  rcntiacft,  ciVn  quirquis  lUpulaturrcmdari,  hr.t 

Ciftlonem  non  competcrc.  Qitidcot.i}  ii  vcndttor  ipluftipuietutctiamrcmtradii.i.).Vi.ii^,4liiAMb 

cmptori  promiferit  per  ftipulatiooem  Choccoim  ttnft.  quU  ttectktires poteft  id  ch  doakiclWRfias 

Ijgnificancvcrba  i!l.i/ip«t<'a»y«'  omnimodopafliui  ttan'fiE:ri  citratr.iditioncm /i^.  vhi^Httm  7{.$.Writ 

fumenda,  qaomodo  Si  alibi  pletun^ue  fumuntur»  mhjthUg.  lunH.L  HunqUAm nudA  iU&LtrdditiuMoJr^i 

^^aod  tc  Accwfiuf  doccr )  fetrcdituram  d  rem  i»Mtfutr.rtr.d«mtu.  kg.tr4iitmAm  ixuejrpnBi  Hte 

veodiiaracertoJocv^Viiq  ichacafiior.earbitraria  vno  ca^il  magis  quirn  aliocogitur  promiirorp  x- 

Vtcadoni  croptoii  iiecelTarid  crir.  Rat.  dvs.  In  ciic  ad  iia«icadum,quod  mcii  tad!  c/l,  vtplutibcc 

CtnaaftibasftaftfocttMitlMMMBfidd  fofficicnani»  docaimusln  tnw.4.^,&  €.iiuLl\.dttmrfr*gmMi 

tcipfa  concrailus ,  ?c  aftionis  bonac  fidc',  vt  qno  j  Planc  fi  fic  cnnccpt,»  fljpabtio  cllci  Epbtfi  rtm  trtii 

CCCtoloco  d.uivel  tcadi  promiiTum  eft,vbiqucpcti  iwr^  Ci/.Af^ttw^raariJWMdiccndum  cflct  orsteritis 

poffircftimatavtiHtaffelocMn  quodviretaocRa-  CalenduMartiisrucurom,vceffipcoridniqaeftib 

didcbiiit.fiucprocmptore.fiuc  provcditorc.prout  pulatorpolTct  quocunq^tc  loc  i  f  ( rcrc  ,  t^iianti  (iiC 

alteratecaatmotamtcccticaut  pa(rusfic/).i^^ir  iatcrcirctl.<mv ^mi  ^^.  fii[)rJt ludic.  quia  ooopo^ 

fiatfliifwiafr  rfriffitn  rnr/f  Atqulc^vendltor  ampliasreicradipoftclapfumte:upus,intraqaod 

cmpCOCi  pcomittii  fc  rem  vcnditam  ci  (raditurnm,  tx  vctbis  ftipnlaiionistradi  dtbjilfci  l.fi  c*\tudk \\. 

qaonifiis  ica ptomittac  per  ftipulaciooem »  pcndet  iafr r<iiidw.Scd  cum  ccmpat  nuUum in  ftipalacio* 

tamen  ftipolatio  ex  contrado  negotio  eraptionts  iw  adiedam  eft ,  pctt  rem  necefle  eftapod  PiqnK 

ttg,  f.  nrfc.  ctnutmwdUi  iufr.  dt  rtrb.  tblig.  Ergo  8c  tcm  pet  Itcis  contefUctonem ,  sat  apud  Prxfidcol 

lioccafu  fufficere  poteft  empcoii  contta  vcndito-  prouindHetqalin  prouincia  illa  Prxtoris viccsge- 

lem  dircfta  cx empto  ad^io , neearbirratianeeei&-  rlc,& quidemin eo  ipfo  loco  qui ftipulationecoi»- 

riaeft.  Dbc.  Ciim  inccr  cmptorcni  &  venditorcm  prchenfus cft^triofqoam  id qaodiittercftyUlbi|C- 

ftipulatio  interponitur  ab  ioicJo  aut  incontiocnti,  tl  puifii,  qaoniam  aa  laiem  viqueconiertatam  pro- 

iiae  ante (iue  poft  contraftam  vcadltionem ,  non  miflioni  fute  ^tit&cere  ▼endttor  poteft  l,x.^fifuit 

diloeotina£bic(iiac,  vnuc  venditionis,  altcr  Qipn-  Efbtfivtrfic.SuueUfupT.  n  Jcoqut:  moram  pntgaBel^ 

lationts ,  qaocum  prior  per poftcriorem  mouecur,  tnfuUm  i^M  vtTb.ebl%.  Ergrt  ncc  dc  •.  o  qubd  inter-- 

iedvnuscantumcontradnscft,ilqueftipulatjonis  cftagcre  vnqoamemptor  potcrit,  li  nunqttaa^ac 

jum  Tcndidonit,  fcd  vcnJlcloQcm  dantaxac  pco  cedatvenditoradciimlccum,inquoeaceaiMMia» 

caufi habcns,ne Otpulatio fl tie  caufa intcrpofita di-  ne  tradcrc  rcm dcb iiit.  £f}  igti ur  hoc ufit  arbiira- 

cipolBt  Itgfiitsfutro  6.i.t.& LftqjnfrJtnouM.Et^o  ria  a£li6,(^ecoquod  ccrto  luco,  petindcatqac  alio 

■Ino  quar  cx  huiuffoodi  concta&u  nafcitur,  non  vllo  nccefllicia  ad  hoc  vc  vcndilaCMi  icm  ttadciH 

po«efteftelMas&dd«cibilitafti(»caftipaiaikia$  damqnocanqacaUolococoiuieittcipoffic- 


8.  Af  R  ic  A  HV  t  Ifliro  QuaeHioiNifli* 


/^EntumCipuxddrilHpiilatas,  fiddiiirorem  accepi^.  c^j^^nh  ab  eo  (l^ 
^^miUter»  vt  ab  ipio  promiiTorc,  pcti  dcbebit.  id  tfkfitiB.  alibi,  quim 
Capux ,  pctancur ,  arbitraria  agi  debcu ,  lifque  tanti  ^j^^^etur ,  quanti  cn» 
velacloris  rnterfuiCieamfbmixiaaiCaplMrpoditts  qd^alibifolui^  necopor» 
tebic,  quodbneper reum fteterit*,  quomiiiib cpcrceiitum  Capu.T rollieitib- 
tur:  obrigationem  fideuiflbrisaugeri.  nequeenim  faBeccauia  rei^coropn- 
biturobligarioni  vfuranim''.  ibi  enimdus  ftipflfationesfunc:  htc  autemvna 
pecuniscredic.r  cfl:,  circa  cuius  execUtionem.^  ibfl:imacionisi  ratio  acbitrio  iu- 
dicis  committitur,  eiurqiic  differencia;  nlArtifeftiflimum  argumencum  dfle 
f  uto ':.qiiod  il polt moram fa£tam paopyctaniaei^tofi*»  &  reliqqumpeta 
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^r.  ofHciutn  iudtcis  taleefle  debeat,  vtxdimet,  quantiadortsinterfir^  eaiti 
<duiiimt  (ummam,  quacpeteretufy  Capuaeibiutam 

Adl.Ce0tMmCdp0£i.  '^(bremarbitniiiaajonfe  coiiaenire.  Ergooe 

abfurdiimhoc  eueniat,diccn(]umeft,periode  arbiA 
R  A  T>  D  V  B.  Fideiairatisobiigatio ^t^ifli.na    trariam  coniia fitleiaflbrem ,  atquc  ooncra  ptinci- 
cft,dtoi €» ftfpnlationefeb contraKnuJI.^.^/Stfi»   palem  dcbiforemcicrccci  polk ,  fcJ  icatamcn  vc 

Mftptuhfr.  devcrb.oblie.  leg.  hltndum  ii.C.dt fidiwf    cxiflius  fidc  ufTjris  non  etiamcx  rci  pctfonarius 
Itavtinali^maucindatiocetncaufain  accipi  ih)ii   quod  fiiieiuflbrisincereritCa|:ux}iotiri<:  quiimaJi. 
pofEtfidcioflbr,1nleaioremtameiipoffit  Itg-  grae  bi  fo1a'crc,ratiobabcatur,<|tiamuis  rciroitadc nihil 
iSA.Hbfd&feq.  Itg.fidtiujfor  i6.  infrimtf.  &  f.i.&ftq,    incctnc.  M  cnim  hoccafiilisaeftimanJaexpcTfou 
hrfr.dtfidmff.  AtquicumcrcditotcentamCapose  l)deiullotis,llcutillecspropitapci(ona&taqua(n 
dati  ftipulatus ,  a  (icbitorefiddafliareffl  eonamine  fiiietuiroc  conucnitur,non  cx  pcriona  tei.-nequc ve- 
•eee^tfbiOC  vnum  promidc  HiciufTor  CspUdmtum   tb  videri  p()tcfl&dciiMbr,autioabani  aut  in  dacfah. 
dMtaoacrgo£pheAaatRomzautalioloco,ncc   tcmcaufainacceptrs obi  t  'oIitii  quodzqn^con- 
proatbitrariat  Ae  vtilia&ionctuteriicnit,  fcd  pco   traipfum  atb.c.atu  c^c  ccjcur ,  ciiai  dcbicor  ipfe 
fOuBC  dtrefta*  GMi(M)oeotcr  non  ell  tercndoBb  pecinde quoquc  arbtttaha  leacatnr, eadimqne  0e 
VtpecacbitrariamconucniaturalibjquamCapnx:    ncccfTuati!,  ^^;  aiiuitaii»  rati  »  v  ;r  itconirafiJciun. 
alioqui  nihil  mtcrctit,  an  fidciairor  fit  tlircda:    forc  :  ,qi.x  toi.tia ptmcij  .ilcm  .itbitorem:  cuoiqj 
adionis,&Rtidbe,vtinrpecichuiuslcgi5,anactio-   cx  Pixtuiitcdiftoperpesuofitit,  vtqaitqaitccilo 
nisvtilis  fk  -  h. zt  3.iiXf  Vt  in  Ug.  rit.  infr.  Kecbona    loco  cJ.iic  pron.itir,  xliiqdcccn-i  nicf  pci  .irbitra- 
con  cLuuo  clt,vt  quivoluitiiGleiubctcpioa£lione   rtanipuiiit,  juiiinabct  ttdcuiJict  qiiodconqueta' 
ftrid>,voUtcritettamfidetubec«proaibitrari3 : eft  tnrciimaftipuiatorecdmuniiutecondcoitur JLn»* 
cnim  longc  dutior  condicio  cias ,  qui  fidciubct    ttrtos  ^  t.f.pen  i»fr.  itfi^iuff.  l.Ylt.cMmmiff.rtfiit. 
pcoacbicraiiaproptct  vtiUcaccmloci,quxaibittio    vim«r.  i'toipiccieeniindcbuit,polleideuenitc, 
ludicis  tn eam adionem  venit,  nunquamvecb  in  nonfoluereturpccttniaCapucantcpropofittmarp 
aAionero  ftridam  j  fi  vcrum  cfl ,  vt  cft  ,  quotl  c\-    biti  ntinm  .v'-t)  ■  ri:.:  d.vtrf  StsuoU  l.i.fupr.6~ ars^  l.fi 
Theophilo docet  ad  hanc !cgc:n  Cuiacius ,  ptii.tm    ,juii  dtmum s>.§.^. wr^ji^fHMfrt wfr./w<y.  Adco  vc 
nddoDcm  id  eft  ccrtam  &  ittidam  confumerc  ra-    ncc  ponkritfiddbObMHBltelimti  mjuliailfeyi^ 
tioncn»rmncctosqiiod  infctcil.  Ncc  rurfum  q.'s    Ijiirct,  nc  acbitrarla  conueniri  vnqUaitt  poftf.' 
latio  Kqoiutis  inducit  nccciTitatcm  adionis  atbi-   Nec cnim  iuiis  ratio  &  autiiocitaa  pccdet  cx.aiMp 
cnficconctarc6mptincipaicm,rcilicct  ncalioqui   trio  &  voluntate contrab^lihraii      i.^.  t,  4i|V^ 
tutut.T  uc  itii  tiiis  cx  ftipulationc  adiio,  debitore    TuTpiH.ltg.erdifit  Vy^.l  mujihip.  Ncqocvcrb  PiJctOC 
nunquamadlocumfolutioni  dcltinatumacccdcQ-   talepai^um  tucti  poilcc,  quodcontral|  iiusPis« 
te,  atqueiuinporeftate  dcbitoris  futurumfitan  taiiscdjdameiIettnterpontumlrf.iiiri|«Rfiimi7. 
dtbc.tt/  i.cjri.§  fi<iuit  Fpbfft  verfit.ScdUeUfupr. adcm    f:.a!:PTdtor&  i  f: pacif^4r fupr.de pMtt  Ug  fi quii i/njui" 
noa  a:que  inducit  nccciiiiaceco  danda  contta  hiio-   Itnts  az.    feu.  dt legtt.  i dtg.vUJcfum  & U^itJlMHAtg. 
.fanbrcmnbiiraric.cdmrafficetcpoffitcrcditori»  iarpirMbiiwjS. 

quod  aibitratiam  I\,iliuurus  fic  coiictj  dcbitorcm       a   N«  opitttbit  quhi  forte  ptr  rtumfleitrit.  Rat. 
^fum,  ilbiquc potiiis  dcbeat  itnputate,  cut  llridx    P v  B.  Mora rei  r^ccre  iuict  hdeiuilbri  t^. mtrtru 
tanti^m  0e  dtecdbe  aAioois  non  etiam  «bltrariK  88.  mfr.  dtwb.M^.  Nec  ad  iiune  nTam  piercinee 
quoque  nominaiim  fidt  iulToicm  acccpcrit  vt  in  d.    iutis  rc[iii).i  qu.T  vulc  fL.ar.i  cuiquc  moram  noccce 
I.  vlt.  vifr.  £cgo  non  poteft  vcruro ciTc  quod  hic rc-   Ug.  in uudimndtttm  17}. $.  ptnuU.  dtrtgA.m.  vt^  fii* 
rpondet A(ricanas,p^aniam  Capac del)ltkmfo&  ftwn  colqac fuum  Itg.fdtlum  i^jjetd.  cc^m  cn^  Ifi- 
'fcabipfo  fidciufTorc  fiirilitcr  atquci  c!cbicorc  pc-    dciufToiia  cbligatii)  lit  .iccclloiiaadptiocipalcm, 
tl  pcr  atbitcariam,id  cft  vt  11  aliLi  qu^m  CaDOCjpe-   iicui  cx  c.i  pcndct ,  ita    moram  pttncipalis dcbi- 
't»rar>liremsc^mari  opoiteac  quandvcl  fiaeialio^   loris  qux  ipfi  nocetfideiullbci  quoquc  nocerene- 
tis»  vclaAorisintcrerir,  camfummam  Capuxpo-    ccdl  c(i,riCcincot.intt\mvttcdebica  poftceimo* 
Cii^s  quam  attlil  folui.  D ec.  Obligatio  fidciufloiia  tam  perempta  ficicinlTor  adhuc  teneatunA^.  mtri 
quamois ftrlOa fit,iieenifi aceeflbria,nunquamt«>        vi^.nftMvfttr, Ug.fiictlm 58. ^.uuifr.dt /S- 
inen  ficintctprcundaeft,vtinanisfiat  Ar  illuforia,   dtsuff.  Scdin  hocciiann,  quod od fcm noftcam  ha>. 
rfc  alioqui  dccipiatut  crediror»  qoifidpiaflbremab  iufquc  legis  fcmcQtiam  tinpogoandam  magis  pcr- 
initio  acccpit ,  qui quc  verifimiliterfioc fideinfibre  ilnet ,  vt  li  pro  conuilihi  aliquo  JSr  a&ionc  bone 
BPOD  fiicrac  conttadurus.  Ncc  minus  abfucdnm  eft   iidei ,  vel  dtionelegatorum  aiit  fidcicommiirorum 
In  poteftatc  Rdduflbris  cfie poftquimfepec ftipa^   ficieiairoc  interaeneiit ,  damnari  debcac  in  vfuras 
lattonem  obfttinxir,an  dcbcat,qu^m  fi  elTet  io  po*   quoquc  ,  licet  non  nifi  oflicto  iudicis  ex  mora  ret 
Ccftatc  ptincipaiis  dcbitoris  d.  $.fiqHii  Efb^  fmjlk  oebitas,  qaamnisnonnfliaAtonc  cx  ftipabtncoii- 
StdUolM.  Nam  &  fideiuflbr  debitor  ett,  quamuis  fe-   ocniri  ponlc ,  qux  vfur.irum  accc  fGoncm  non  ad^ 
condus  cantiim.&acccirotius.Atqui  G  nequeprin-    mittitj  nifi  qux  Sc  ip[x  in  ftipulacioncm  dcductx 
'cipaUsdcbitof  neque  fideiuflbr  accederec  vnquam    (int  bl^  i.Cfd.  dt  vfur.  lig.  Tuim  24.  htfir.  dtfre^cript. 
atUocii  CapUTjvbipccuniamdaridcbercponimus»    ttrb.  nempc  ouia  1  ci  locnm  obtinct  /rjj.  4.  $  1.  n  fr. 
gcrcc  vctaquc  oblgatiocam  principalli  quamfi-    dtfidetujf  Ug.fjqutsfoluttofn  24.  §.  1.  dtvjur.Ug.qnAr^ 
'detaflbrtaidotilis ,  nec  miierocteditotJ  adtio vlla    jo.iafr.ltcMt.l.i.^.btllipmitttfr.vt  Ugtt^fUiuimm^ 
aut  ratio  faperclTct      rnura  confeqren  iuni :  &   ftrusnd-  cauf  cautMt.  leg.ft  poflcaquhn  ;o.  tar.  pnpill. 
^uamnliftipulatorpctaibiirariauconueDixi  quo.   fMiu.  far.  Itg.  mitu  ^.Cod.dt  fMit.mt.  tii.pt.  &  vtndit. 
l^iUiqaclocopodizcinfiUlituroenadbnc&iiiaals   Ciiai-i^iaic  nora  ret  noccal  fidciuflbri ,  cciafli 
 tfi4iitifiQpa6wDf%wUfiemoi4M  qi«dad^fiuMpcrtiRet»ipKiMaaifii^^ 
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«ildebentur,  quidnictiam  noccbit ,  quod  pertinet 
^  fedftiUulcinioci,ex  mora  lei  zAimandam  iiaa&io- 
jWttbimrl»  Quod  fi  poms  etiam  vfuias  por  fti» 
pulalioncm  promilfas  fuilTc,  quodj  Ictunqucac- 
cidic  )  ne  tam  facilc  dubitari  poifit ,  ouin  dcbeaa- 
tUt  ttaco  ipcftiatcrii  Tfttru  debecU  fidcialTorc» 
obnon  folutam  ^  rco  fon  dic  peciiniam ,  fi  modb 
AODioptlndpalecnfamroaro  duntaxaCt  lcdinom- 
nemcoacnAd^OMifainfidkiaflbraoceptus  propo- 
0acur>  vtfolent  accipi  fidciulTorci,  &  in  dubio  fic 
COS  acceptos  ciTc  credendum  cft  dtH.  Ui.qudrt^o, 

pi^.Ug.  1.  §.ptnult.dc4dmin  rtr.adduit.Deriifi.Vtc. 
In  Ua  ^ui;  pcodet  ex  contradu  cui  fiaciuflbr  ac- 
ceiBr  *  fine  oblfgatfoQbiace  debeantuTt  qaomo- 
do  dcbcntur  vfurz  in  ftipulatum  dcdudz  ,  fiiic 
•fficiotantiltniudicis,  vtvfuraein  bonzfidciiu— 
4idis  Ug.  qui  fer  ttUfianm  49.  §.  i.  UMmi.  mft, 
^.Lqiurt  50.iir/r.  UcMt.ltg, 4.  C.  itf<{it.  mora  rei 
vttquenocec  fideiuflbri,  &augct  ipiiaaobligatio- 
nem,  vt  propria  a6Hone  qua  conneainic  cs-fti* 
pulatioi^c  condemnari  poflit&debeaCi  iaid  om- 
ne  ad  quod  ptincipalis  dcbitor  iiue  obligationis 
iurc  ,  iiuc  offido  iudicis,  condemnati  dcberct , 
danMnodo  tn  omnem  concra£bus  caoiam  fc  obli- 
gaueiic,  acfi  pleniffimam  indemnitatem  crcditoii 
procr.iliirct ,  vtfctipium  cllin  diS.  Ug.qtidrt  &  iw 
4ia.Ug.x.f.  fimik.JbtimU^.  rcr.  «f  tmt.ftrtm. 
At  in  iis  c\  -x  ndn  ram  a  contraflu  immcdiatd 
pendenr,  qium  ab  Aibiuioiudicis ,  qualecdquod 
in  a6lionearbitraiia  raciooe-MilitacistociillCOl»- 
dcmnatiorern  dcHucitur,  r  ■  .f1  .rqiium  moram 
rei  nocere  hdciutloti.  Id  c  .iii  cii  cxtra  caufana 
concrados,  &  ex  caufa  cxtrin(j»a  proBcifcitur»: 
id  cft  cx  eo  *"  '  '  !  i'in  luco  agat  ftipulator, 

<|uam  in  quu  daii  pccuntam  cx  contr^du  opor- 
tttlCi  Hoc  vcr6  cxira  caufam  fideiuilioois  cft, 
ncc  cnim  fidciufljr  id  cgit  aut  cogit.iuit,  vt  fc 
obliearet  ad  id  omnc,  quod  arbitiio  iudicis  in 
conaemnatlonem  dedaei  poflet ,  fcd  ad  id  can- 
tiim  quod  ex  caufa  contradlus  dcbcretur.  Im(N 
quod  magis  roirere,  c(t  hoc  eiiam  cztra  eaulara 
principalis  obligationis  Ug.  vUim.  Vbi  diccnas 
infrd.  Longcquc  alia  caufa  cft  corum  qux  vc— 
luanc  in  condemnationcm  officio  iudiLis ,  alia 
vccb  •onHH  qiue  non  nifi  acbicrio  ladi<rif.  Arbi- 
tnumfiqaidem  iudicis  multo  latius  patet,  quam 
officiain»  pcxfcitiro  quod  infctjiit  coatraftuif 
ob  eimqae  eaofam  valg^  i  ooftris  mercena— 
riuin  :ippcll.itLir  ,  .ubiaiam  linc  officio  cfle  non 

fioccfl,  at  olhcium  Tmc  arbittioelicpoceft,oecruc- 
Ds  quicqttidolficio  iudicif  commitc&tar,  iddiam 
arbitrio  eiufdem  pcrmittitur.  Finge  emptorcm 
cui  res  ycnditaiam  fucrii  tradita,  mocaxn&cille 
in  fiilaendo  predo,  iildique  vfiiras  exmocaccB* 
pifle  debcrc  :  Si  vcnditor  jSionc  cx  vcndito, 
quz  bonz  fidci  eft ,  picciam  pctat.  An  noo  ad 
officium  iadicis  peccinec ,  n  ieraptorem  ettam 
advfuras  pcecij  condcmnct;  Non  ibldm  fimo- 
ra  per  interpelUtioncm  xontraAa  fit,  fcd  etiam- 
fi  ce  Ipfa  ,  ob  fittlSbis  ex  re  vendita  iam  per- 
ceptos  diS.  Ug.  cdf^AiK).  C«4.  dt  4iH$n.  mft.  I^. 
Julupm  I).  nmf  «pMM  20.  a^.  md.  O.  tittiL 
Ug.  MiAii  iS.  9.  fnm$  ktfr,  d»  y/far.  Eritae  igi- 
tur  In  aibindb  itMids ,  vt  eroptorem  hunc  aaY« 
fttras  pcecljXabn  condemoec  t,  .Mioim^  lexh. 
£c6  emmjtiini;  jo  booc  fidd.iodiciis  ar|^-r 


dantur  indices  atbitri  plcruniquc  appellantari 
l^.  I.  infr.  di  vfttr.  Ug,  vliim.  rtm  pupti.  ftdH,ftu, 
Dsn  tamen  Tfqnc  tdcb  libciam  cft  illad  iiUliit. 
irium  .  vt  pofllt  cmptotcm  in  vfuras  cx  mora 
dcbicas  non  coodemnarc,  cogifuc  cnim  &  con- 
tradhii  infcraire  £c  formuiz,  qtue  cdm  hab^ 
fcmper  adncxam  claululain  fide  bona  y  vtdi- 
xirous  aArg.  frpxim,  jufj.  obiigat  iadiccm  ,  vC 
vel  ionicas  ex  officio  fuo  ctmdennet  rcttnn ,  in 
Id  omnc  qiiod  cx  bona  fidc  cft  ,  proinde  non 
magis  potcit  in  arbitrio  tudicis>  <jui  de  cnncl 

venditi  aftfonc  cognolcic,  vt  non  cend^pH^  - 
ncr  cmptorcm  ad  vfuris,  qu^ra  vt  non  iudinc 
ex  fide  bona.  £c  idco  bcoc  ac  fubtilitcc  Fa* 
pinianai  noitcr ,  vc  omnia  folcc,  tn  dMF.  iigt  ii 
in  pnmip.  de  vfur.  ait,  Cum  iuJicio  honar  hdcf 
dilccpiatuc »  atbitiio  iudicis  vfQiuuni  isodam 
cx  more  regionis  vbi  contraftum  cft'coalli& 
tui,  ita  lamen  vt  Icgcm  nnn  utTcndat ,  noo  ait^ 
in  atbitrio  iadlcis  cilc  vfuraruro  condcmnaiio- 
ttCttl ,  id  eft  an  in  condcmnattoneiii  dedfsccr  dt 
fioc,  necncs  fi^d  moimn  folum  vfurarum,  8e 
ita  camen  vt  legttimum  non  cscedat.  Skquo 
intelligi  dcbct,  quod  lulUnianus  Tcribit  in^Jl.ie 
hiu  fidti  taftit,  it  aSiui,  in  botue  fidci  iiuiicH» 
videri  liberam  poteftatem  permitti  iitdict  ex  bono 
&  zqao  zftimandi ,  quar.tum  adori  ceftitui  Sc 
przftarl  oportcat.  Non  cntm  tam  geirentiter  id 
accipicndum  cft  ,  qn.ifi  in  hoc  iudiciotum  j»cnc- 
rc  toia  condemnatio  in  hbcrum  iudicis  a:bttrium 
coaieCMttr,  ftd  vc  quamuis  contradlui  infcraii* 
cogfltur,  laxi'ircs  tamcn  iubcat  libcriorcsha- 
bcnas ,  m  .u  gcn Ja  vcl  minucnda  condenmatione* 
domnequid  contralegemft.icuat,aut  contra  cooii 
muncs  iuris  rcguh?,  qiir  voliint ,  in  bnnicfidci  io- 
diciu  <3c  vfuras,  &icut^ut,  &  cxtcras acccflioneib 
ex  trora  cicbeci ,  at  irt  adlionc  arbitrariade 
qnod  ccrco  loco ,  qm  fortc  fola  cfl  in  cr  oniitc| 
acbicrarias,qu2ex  contiafVu  n.irritur,  nutlom<fji< 
do  infetttit  iodex  concradai  Itg.  t.  $.  vfrfHi.  fifm 
ci^mca  aftionon  modbpixtcr  vcrha  conttaftoS 
dctur,  fcd  etiam  contraczpicflamviHi  &coDce* 
ptionem  vcrbotaai  r  dr  ideiroo  necciTe  eft ,  «t  ^bt^ 
dcmnatio  tota  in  aibitrium  iudicis  confcrartir, 
itcmquc  abfolocio.  Coodcmnacioocm  autemdc 
abfoltttioncm  t&m  dlco ,  fobftantiam  ipfaffl  CtAi*^ 
Jctrn.ationi'; aut  abfoUni;  nis  ir,:c!Iit;o,  non  fo!  is 

Srzilaiiones,  quz  tamenfolziaiudiciisbo,nzh- 
d  ventanc .  nee  tam  arbrtrio  tamen,  qoam  oificio 
iudicis,vt  diximu.-ixi.mmittiif.tut :  Vndc  ell,  qi.od 
in  booz  fidel  iudiciis  certa  rumma  rcmpec  peti-.* 
tar,  qnamnis  ex  fidebona  poflSc  itidexcaas  §0*« 
gctc  ,  przflationibus  ex  zquitate  adiudicandis, 
aac  etiani  minacre  admiflii  cooipenfacionc  >  & 
<)aid  ibctd  vidffina  aSor  rcci  debeat:  Qiib  aiul9 
m^pertinctlibcrailla  poteflbs,  quam  in  bonzfi* 
deiiadiciisporniiflamvf^cciiadicis,  aic  lufttniai^. 
lias  in  diS,|>llileM|tf rVtex  ils  quc  in  co  $.  te^ 
quuntur,  apptc«|Mperiim  fummaaliqoaanccc*! 
aliacerta  in  petitioimi*  &  in  adionem  dedacitnfib . 
qu^m  vcl  debitaatcBe,vel  non  debltam  iadexpntS 
nuncIarefcmpccdUict.Nmifiaeaiigeat  cam  addi.i^ 
tis  przftadoMMs/fiue  minoatakcnpcnfationeadW 
mifla,fcaapfptonunciat  dcbeii^^kKipetitar,aat 
veloihltlllnini^s,  qukm  qaod  petitam  eft,  deberi^ 
compcilitneceire  habetreamaofolacre,  noquam 
aftocepct  pluris  peciiioa^nicaalii  cadentC'  At  in 
adi|Baiia a^ii  ililil^iy fi  iiiirfi|yiuii,p<dBirt 


Digitlzed  by  Google 


t 


DE  EO  QVOD  CERTO  LOC.  LIB.  XIIL  TIT.  IV.  54* 


t^aotnodo  in  a^ionc  dircifta  l.qMi fi  Lfhcfi  ^.inprin- 
tif.fup.[zA  ca  tantum  quam  iudcx.^ftimata  vcl  pro 
rco,vcI  pro  adloreloci  vtiIitatc,arbitrabiturdeDeri 
i.l.i.^.  vlt.  Adco  vt  tjuifquis  agit  aibicraria ,  nun- 
qu^ra  po/Iit  incurrerc  peiiculutn  pluris  pctitionis, 
quippe  qui  nihil  ccrti  pctat,  <ed  condcmnationij 
<]u.intiiarcm,&  litisillimatiorrcm totam confcrat 
in arbitiium  iuJicis /.  }.yw/>.  tum  quoquc  cumplus 
rfciit  cju.Sm  portca  dcbcri  appareat  d.l.i.in prin.  in  ii- 
lis\ci  l>is/julidfi  rti  $/irerffl.  mmorufitpti  vnuitndm- 
fjdtioqudtii  inier^tumefifup  Et  h.c.quod  Africanus  in 
h:\clcg«lcribit  in  adionc  arbitr.  ria  non  duascllc 
dbtrgatiotics  vnam  roriis,aham  cius  quodintercf. 
fc  potclltaiione  loci ,  fcd  vnani  duniaxat  pccunix 
rrcdirs,  circa  cuiuscicccutionrmiliimationisra- 
tioarbitrioiudiciv committnur  tx quibusapparcr, 
<]ium  niagnaditfctcntia,  5c  difFcrcniia:  raiiontin- 
icra<ik:oncm  hai  c  .irbitrariam  &  a-;ioncs  boni 
fidci  ,&  intcnd  c^iudintcrcllrationevtificitislo- 
ci.cuius  neccftai  io  habcnda  ratio  cft  in  aftione  ar-" 
b:crari3,&  vfur.i$ ,  qua:  cx  bonx  hdci  ludiciis  de- 
bcntnr  ,  &:  praclbntur  cfiicioiudicis  ex  dic  mo- 
rx.Dcniquc  mtcr  ofiicium  &:  aibitrium  iudicis,of- 
ficiL)mcircapriftationes,arbiHium  veio  circafub- 
flantiam  ipi-im  condcmnationis  ,  aiit  abfolurio- 
rtis.    Conckidamps  igitur  in  bonac  fiJci  nuliciis 
nior.im  rei  noccrc  hdciulloti ,  atin  atlionc  aibitra- 
lianonnocerc,  atque  it.i  conciliandam efle hanc 
Irgcm  cum  4  l.qutr»i>if.Uut.(\ac  inteipictibus  no- 
■ftris  &  r!nciquis&  rcccntio.ibusmiras  pep:rit  dif- 
ficuitatcs     contcntiones.   Accuilius  nofkT  ctfi 
non  omnia  proi'"us  obfciuauit  ,  qux  nos  dixi- 
rhus  ,  niilu  taivicn  vidctur  omnium  oprimc  ,  ac 
propius  qua:n  cxteri ,  acccflidc  adid  quodres  cft, 
ojir.  dixitofficiuVn  iudicis  quod  inha:ict  bpn.c  li- 
cfei  iudiciojpniuenirc  cx  naiura  obligationiv,  & 
<ic  ab  ca  n.uuram  contr.ihctc  :  vt  ficui  obligatio 
priiicipalis.ul  Hdciuirorcmcxtcndicur ,  ita  &  ofii- 
cium  ludicis  ratione  vfur^rum  [  fidciunbr  enini 
•conrradhis  in  omncm  cauf'im  acccptus  intcMigi- 
tur.qn.TCX  eo contradu n.ifci potcft  t.fiqaiiproco 
56.  ^.fimiumes  I.  Mmifii<)i.fidtn> jfortsirfr.de  fideiujf.^ 
ScdiofKcium  qaod  infiOTCtatbitraria: ,  non  inhx- 
Tcrgratiaadiionis.cuni  ftiifti iuris  fit.  fcd  exacci- 
dcnci  piopicr  lacum  ,  vndc  ad  fidciuirorcm  non 
cxtcntlaui.  Mclius  ccrrc  quain  magnus  Africani 
intcrprcs  lacoLus  Cuiacius,quifciij'lit  ,  non  cl- 
fc  hxc  concraiia  ,  moram  rci  noccrc  ii.IciufTori ,  Sc 
taiiicn  cx  mora  rcino  .lugr  11  lidciufrwris  obligatio- 
ne,<l»ia  ntc  obligationisuirc,  inquir,  rci  ipfius  ob- 
Jlg-it  10  au!'ctur,  cii  ncc  vfur.is ,  t.oc  id  quod  mtcrefl 
rarionc  vrtlitntis  loci  dcbcai  lUtc  ob!ig.itionis,fcd 
tatum  oflici.o  uidicis.  Italit,vt  nodillmguat  aifbio- 
nem  bona:  fidci  ab.iibitraria  ,  ncc  oflicium  iudi- 
cis      atbitno,  q  lomodo  dillingucrc  dt  buit  ,fcd 
qiiafi  ludensin  veibis  l  c  Africanum  intctligat,  vt 
li  pcr  rcum  ftitcrit  quominus  tota  ccntum  Capux 
Ibluantor,  id  cil  ,  quomtnus  quicqu.im  cx  cen- 
tun^fit  folutum  [  namdc  cocafii  quo  parspecu- 
ni*  fbluta  Capux  fit ,  poftci  traifVat  Africanus] 
mora  quidcm  rci  non  augcat  obligationcm  fi- 
dciufloris,  fcd  augcat  lamcn  condcmnationcm, 
vt  oflicio  iudicis  t.inti  condemnandus  lit  in  arbi- 
traiia  adHonc  iidciullor ,  qui  moiam  nullam  con- 
traxit^quaniircusiple  qui  moram  fccit  :quxintcr- 
p  ctatioccttc.Trcniu  Aiiicininon  minus,quama 
rationc  iuris  aliena  cft  :  cumcnim  Afiicanus  aic, 
npn  oportcrc  ex  mota  ici  obhgaiioncm  fidciuf- 
•    -  T01U.IIJ, 


foris  .iu;^cri ,  proculdubio  id  fignificat,  cam  quan- 
titarcm  qux  cx  ici  mora  aJ  c<<ndcmn.itioncm  i» 
pfius  acccdcsc  pcr  arbitrimn  iudicis  poirct,  non  x- 
guc  dcbcrcacccdcrc  .ad  condcmnarionem  fideiuf- 
foris,  cuiusalioquiai^ccrcrur  obligatio,  qnx  tora 
cx  ftipulationccft,  li  ad  id  condcmnarctur  fiue  of- 
ficioliiic  aibicrioiudicis,ad  quod  rcus  jptcaurof- 
ficioaut  arbitriotudicis  condenuiaridcbcrct,  nam 
reus  quidem  ipfc  ciim  aut  a J  id  quod  ad^oru  in- 
tcrcft,autad  vfur.is  condcmnatur ,  non  tamex  fux 
cbligationis  lurc  quam  vel  officio  vcl  aibitrio  iu- 
dicis  condemnatur,  lid  cum  carcs  ad  nnus  fide- 
iuirotisrecidir,v:  in  l^icci.: d.L<}tnro ^n  i/jf.ltiMi.  m-' 
Hctiir  vtiquc  obligatto  hJciuHoris  ,  qui  cum  ni- 
liil  nili  ccntum  Capui  dari  hdc:ullcrit ,  condcm- 
naturtamencxfuaftipulattoncac  promiffionc,  vj 
ccntum&  vigintia£lori pr.xftrt,  in quo aliarci,a- 
lia  (idciuflbris  ratioeft.  Rtiis  cnim  ciim  cx  bonae 
H  Jci  ludicio  condcmnatur  ad  fottcm  &  ad  vliiras« 
condcmnaturparrim  cx  fuocontr^du ,  luaquc  ob- 
Iigationc,quodf'  ilicet  ad  furtcm  ptrtmcr  ,ad  vfii- 
ras  .lutcm  non  nifiolficioiudicis<'n  arbitiaiia  va6» 
non  tnm  iurc  ubbgiiionis  ,  qiiamarbitiiu  iudicis, 
fiuc  raTioncfoitis,  liuc  rationc  quaiitiratis,qui  ac- 
ccdit  fotti  ob  vtilitaremloci.  Atfidciiifli>rin  vtro-, 
quccontr.i(ihisi^ca^bonisgcncrc,rcnetur  &  con- 
dcninaturublig.uionis  luic  .  &cx  fiiu  ftipul.itionc: 
ncc  minus ,  c  iiin  ad  id  qu.^d  inrcrctl,^  oitdcmi  .rut 
rationc  vtilitatis  locicxfua  perfona  aiit  ctiam  cr 
pcifonarei,  li  inhoc  l"pcci.^Iitcr  &  nominacim  m- 
tcrccflcrit.&cum  ad  vliiras  condcmnatur  quani 
ciimad  fotLcm  >  adcoqueli  Si  iplc  arbirrariaton- 
ueniarurcx  fua  pcrfona  :  nun  cnim  coniitnni  pof- 
fet.li  non  fidcinlliircr.  Augerureigoobbgacio  fidc- 
iuflbris  ,  cumod  id  qu.<d  crcditoris  inierelt.con- 
dcmnatur  proptcr  vtilitarcm  Ioci,qHod  contingc- 
rc  neccllcelt  quotics  cx  llia  ipliusmora  condcm- 
naiur  pcr  aibiirariam  ,  nc.n  rtiim  licx  morarct 
conucniatur,  nili  m  hrnc  qiioqiic  cauiam  hdciuf- 
fcrir.vtdiximus.  Ircmqucciimadvfiirasli  jrcx  fua 
liuc  cx  tci  mora  in  iudicto  horc  fidci.Er  tamcr  fc-  • 
cunduinCuiai  ij  lentcntijm  diccndum  ciTctinut  o 
cafu  atigeii  ubligationcm  fidciuflbris.ne  lum  quide 
cimi  cx  mora  fuaconucniretur,quia  vel  officio  vel 
arbitiioiudicis  vcnirct  in  conde.imationcni  niurc 
obl'gacionis,quicqu'd  forti  .icccdctet.  Errarctiam 
C  ui.iciusin  co  quod  ponit  in  haclcge  fidc.utlorc 
intcrucnifreratione  aitionisarbirranepoft  moril 
rco  iam  contradam  foliicndi  Captix.vtin  Ivh.wfr. 
ncc  vidcc  in  co  diffciTr  fpcciem  luiius  Icgis  a  fpcdc 
d.l.vU.  qtiod  hic  fideiHllbr  ab  inirio  hieratacccptus 
huiiis  ftipulatjonis  noirinc  Capu*  ctnium  d/irt.  Alio- 
quin  quxnamohfccrodubitandi  fatiocfTct  ndini- 
iiu  huius  legis,  vbi  dicitur  pcrinde  arbitraria  poffc 
agi  contrjfidci  jflbrcm,atqiConirareu.li  hdciulToC 
i|.liusarb:trari.T  adVionis  nominc  acceptus  fuiflet; 
Pcrgimus  i.i  ad  rcliqu.i.  Scqiiitnr  apud  Africanum, 
b  HttjKt  tnim  lut  cdufa  rtlie  (owpnmbuur  ellig*. 
litmrfuraruni.  Rcfpodct  Afiic.innstacirxobicaio- 
iii  qux  ficii  potcrarcx  co,  quodfi  principalisdrbi- 
tor  fc  pcr  ftipulationcm  &c  ad  fortcm ,  &  ad  vfutas 
obftrinserii ,  nec  fortem  f  >Iucy t,  augciur  ex  mora 
rci.obligario  fidcinlforis ,  vt  ctiam  vlurasquas  rcuf 
promifcrat,  folucrchdctuirorcompclIatut.Rclpo- 
dct  autcm ,  hanc  c:.uf am  Hc  qna  quxrimus  vtil.ia- 
tis  loci  xftimandsjpcr  arbicrariaiii  contra  fi^ci.iC- 
forcm  cx  mora  rci ,  non  rciiVc  comparan  ( ibligat.ici- 
uivfuramropcrftipulatiuncnipromirtaiii.Jbieniiii 
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tpjr-^aarfvjiyas^Qtriamlfotrcm  obligsuis  tntcl-  C4$U4t. 

Msi mr.quia  cx  eiuiacm  n«0Ui  jU  contiAClus,fott-  c  Emjpf  diffenntit mdniftfiifimum  dreumeittum  tfi 
icvuaqiicobligauoprofiafdttir. IJfc»»?"»»** |Mll».Piobtt Africanusinulnimin«icfle,»nidqu<Kl 

iiinropoiirar  ccic  vna tai  mra  obligatio cft pecu-  intcrcft.vel  vlura  fit  in  obligationc,  an  vci6  noa 

nix  crcdi«|;nam  vctbisqaoque CK#imct*.f  rlr.  nifiolfido  aut  vbitiioiudictt  debc»iar,nam «juod 

/»r.p«r^.<r<*».]arcacuiusexccuiioncmtot»rario  inflbltgatioaeeft,quaadianeciolaMm  necpeti- 

«KnwriORisarbiliio  iudiciicomraitiifur,in  (]ui-  tumeft,adhucdcbc-tur,&peri  poteft,qiiamuis H  rf 

bus  ramcn  verbis  mitor  Accurlnimnofti>imaddc-  ip&velliolucjtUiQ  vci^iua fu,n.on etiam id  quod 

i«mtetPret»uon*»gratia/«;^<,aue/JiBMf  offidoeamAro7elarbioioMi«Uci»debeiurl  g*iAflr 

ptfnwr ftti ferft^Utknemy nec enim traAator dc  v-  ttUufitatm 4 9  §  '  ffr.Dtdihiu.tmpt.l. \.CM mtcJL^ 

tiirisinaib'  rma,  lcd  ranttkm  de vcilitatelocixfti*  CJtftfit.  Hodrcroprxfuppo/ito^probat  Afiicanti» 

nifndearbiuio  ludicis .  non  autcmdebiu  pcrfti-  eodem»rgumento,sn  «ttionc  •ibifr»ti»id  onod 

wfotiooen^^iie  vcio  alia hotum  verborum in-  velaililom  vel  Rei  inrereftrationc  loci  noilcflBiii 

rerpretatio  quxrenda  el\  iju-m  qux  a  nobis  aliara  obligationeUcd io  O0icio  tantum  fic  arbitrio  iadi- 

fupr^  filit  Quid  crgo  ti  cx  contradu  c  i  iidciuilbr  rts,quia,  inquit .  fi  poft  moram  £idam  a  Kco  part 

i^ceSe^b«^antut  vliitx  non  iure  obligationu.fcd  pccuni.T  foluta  flr.quz  lOta  Coftue  ddiebatur,cie* 

q£cio  tantum ludicis .  vt  in  a£ki' .nibus  bon*  fidci  diiot c  fcilicct  conientience  (^ncc  enim  cogi  potfet 

«oeoice  l»pii dMumuslcx  Lfu  f€r (sBnfimtm  49-^«i*  iquituspartcm  pccunix  acdpe  c  /.  r«»r 4  §.  lutm 

inAmtft  lfm  ioJf  iMt  l.4.C.i(iy^ft.AJi»llCcag  m^.  1H  vfiir.  c&m  folutio  pet  partcs  magna  habeac 

lorqcrortiotok  ie^hoeft,  qua-n  tarocn  Africanut  tnrommocJ.i.'.5 /H/>/-n»^  «■fi/T  J&rchquum  poftei 

2uaii  non  videticpciecem-itiit  cXiftimans  foctallc  pciamt  othauui  luJicis  ralc  cilc  dcbeat.vt  xftimec 

deraflEbremniill-i*<bra<  debere.quc  noa|fintde»  qnaiKi»Aoris  inu:rlit,e4m  duntaxat(amnum  qa^ 

dudixinfti.  ularam.ncclicasrcu^^dch^  aiex  mora  pctctctur^  apux  foluum  clTc.  Sicnim  id  quoda- 

fna  olficio  i.jdicu .  coniiaquim  Pattlu^  lenlctic  in  dotis  interclL  toptet  vniitatein  lod  rauonc  fun»- 

d.l.qu*t9,Gw  Afiicanam  moaennt cooftitatione»,  mciam  ptiiblDhiiaecncc  in  obiigadone^  vtique e*' 

^arani  eo  loco  PauJus  mcmirit ,  quibus  cauccur  ius  petitio  criam  poft  folutioner.i  fortis  fupeteflet>' 

cos  qoi  pio  aJiitpecuii^amexoluerinciortis  dunu  vt  eucnit  in  vluris  pcr  llipulationcm  dobitis  d  J.I.C.' 

xac  damnttm  «gnofcrte  oponere  ,  fiaeilla potnb  tk  iiuk(dA.4'CMp»fit.9c  in  pcena  quoque  ( cr  ftipao' 

ntioqa^d  fideiufTor  numquam  nifi  cx  ftipulatio-  booncm  dcbita  l.Utcim  4 (T.  hfr.  Dt  tUton.tmft.  At 

ne&  adione  ftridatcneuur  ,  quxnec  vluranim  qnia  tioa  dcbecuc  niii  oftdo  U  atbitnoiadici^ 

nec  aliaium  accclEonam  «ftdiitnicnta  fiwiU  poT'  con(eqoena.eft,TtpiD  rti»  pcrceptaefiirtts  id  qoo* 

/Itadmittere.nonniliofidoiudicisdebitacuiina-  qucquodaaorisintcrcft  retniirum  cirevidcanir  t 

diuncexft]pularalocuscilenanqqaiH>ieft.Qji^d  yir.i»/{a.ta/r iMciif.aliaiatioeft  dusquod  incercft, 

ti  quis  vclic  euam  in  fpecie  1 1  f»#»  AfHctnfi  com  cftm  prindpalitcr debecvr ex  obligarione  £adcndi 

l^wto coofenttre.quodproban  videtur  cx  Iftfefitd'  de  quo  in  /  JHfnlttitm  nm diuidtitum  71.  f.  Ct^m  U 

fiiftio  quzeiulde  Afiicanif^ftii^.XmiliiH''/^^  tkmfiifuUtmfim  ii|.f^ir.0tMri4Uf7.iJN/r.D«^ 

neceirano  dtiuend»  obitdbioieft ,  eo  qao  diximua  cwpr De cstetif  qactb  Aceafio  9c  Battolo  adfe« 

nodo,necaii»i^^Ottfioaielioradh:nipoteft.  Nl  rannu  interprecanonibusadhanciegem  nifailtfi» 

AcamPa..bfentenciamcxtcrisprudcnii'  usvideo  tineidicere.  Veraertim huiuslcgisientencia&r»« 

3>Ucuti&/4mflbtf*  t.fidmSmiLtqtmffu  (6.  ^.fi  tiovniG»iUa«ft,quamnosacculiauu.iongeqaedl« 


9.  V  L  p  1 A  N  V  s  libro  4  7«ad  Sabinum, 

IS  qui  certo  loco  dare  promittit,Qullo  aJio  loco^quam  ia  quo  proBU^it»  io^ 
Uer^iiiwo  (Upubture  pocdl* 

qoem  collata  ftipalatioeftct,  promiflbre  fbttaflSi 

AdLlsqni  cerU U»  9.  ad  eum  locum  nunquara  accedente  dJ. i.Jnfr.  «c 

qoe  it»  in  poteifauie &»rbttrio  debitoriseftecan  doii 

^AT.DvB.ld  quodcertolocof^ebctur  ,  potcft  bcret  necnernonenimdebitorcfle  videtur,nilj  2. 

vbique pcupet  arbicrauara  a^toncm  inui.o  pro-  quo  inuiio cxigi  po  clt  l.deiupr  lo^. D€terb,fyfi^it^ 

tirfft«eli.a»<y f>iy/8p.Eigo& vb^^   folui  poteft  U.i^ qait Epbe/i Tttfic.scd:  «U fupr.AKex paited^' 

cuaminuiioftip.ilatore,vtcadcm  mratiopromif-  torisnull.-»  lubci}  nccilTttas,  obqnam  permittcn- 

l«|ris,quiEftipuiaiotu  non  autcm  dctcrior ,  cijm  &  diim  ci  llt  alio  loco  lolucrc  inuuu  ibpuLiUote,ci^ill. 

csiaria  regalalE«iioabilioret  6itreiquama£^ores  fi  non  poflit  iple  ad  'ocum  folutioni  deftjnacuiK, 

l.fmtrMincs  itj.  DtrtgKl.iur.  8c  ptoniotcs  ciTc  dc-  acccdere,po(Tir  tamen  ibi  pet  alium  foluere di/2.{^ 

bcamusad  libcrjiioocm  i.lri««i|f4<.i>r»iii^-6'«^.  itfm  il4.adeuqueetiamvbtquc,priti$  fciltcctqaaii^ 

^^fion  nifi perfikhaioReffl  poteft  conting^.Id-  «d  locum  iUum penicniri  potucrit:quandoquidenftt 

qnc  fcnfiflc  vidcrur  Verulciusin  l.CBnrinum  liJ.f.  obl''gationi  folucndi  ccrto  locofcmpcr tadti  tneft,'' 

MMi iu Dt mker  d^lMiir.vbi  ait euinqui Hpheii daie  teavus  iti^Qaaod  ad cum  iociui pecaeniri po£-^ 

peomilic .  non  t«nSm  E  |>hcfi  pofle  vel  per  le  vel  AtiU.iifJ^BijfifiiUturfifrJLf.tim^^^  quod 

per  aliumlolucrt  ^fcd  ct:am  vbiqac  DEc.Nccef-  dicitur  eam  qui  Ephcu  dare  prnmiiic  pofle  vbta^ 

.ikas  miu  iucii  &  bnffu  "nbwt  arbitrariam  »Aio-  quc         ,  tui  hunc  ca&im  cett^  rdkingeoduial 

i^a«n«Aaiia,  neabofoie^bmctai  fia^  «il »  « conflttttj^pi Ipiaa m. i»pri»c^ ij^. 
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mntuam  acccpcrat rolncndain  in longinqua pro-  alioArteitio  loco  (bloeodi luibeirl*cultatem,ni(t 

iiinciapoftmcnfcstre.senm  Romarobrulcrat  poft  quomodo  lilximus ,  fi  cum  fortc ofFcnc  quicqiiid 

pjucosdics,idcft|>rjul"quam in  longin*uam iUara  proptcrlocuminicrcflepoteftftipuiatoiisJiddune 

pecuniam  peraenire  (wtoiflecM  prajnde  non  mi-  Aanrfitti  8c  Bafcoloff  atiam  exceptionem ,  nifi  lo- 

ru^congruolocoquamcongruoremporc  ,vtcx-  cusgr.iria  foliuj  promifTbris  adicdusCt:  quafifil* 

|)licauirausW.i.Cc»ira.f49.i.Ch»mquamnecillud  pradidaproccdant.cumlocwautfoliuiftipulaio- 

snnnDbo  ,  quod  placec  Accarfio&  Barcob  polTe  mavcvtriufquc  gratia  adieAus  proponiiur ,  nec 

deoicoccm  vbic|;  loloerc, eri.im  poftelapfum  tcm -  malc,nam  fi  conllct  fauorc foliusptoroiflbris  adie-» 

plis.imta  quod  ad  locum  Dcrueniri  potuit,fi  modo  etum  elTe  iocum,Iibcfuni  ei  eflc  dcbet  fauori  fuo 

n6  ewJtfi lonem  oiFerar, kd eriaqnicquid  ftipula-  lenundafef/iMfaf rii wwnwiw 4i./i>p.D< mi»ar.l.pt9, 

latorts  intcrcffc  potcftrationeloci.  Ita  enim  fir.vt  C.if^rftf.&ritapcrindc  vbiquefoluerc.aciiloaisad- 

non  .letcnor  futura  fir  condicio  promifluris  quam  iedhis  non  eilc;^am  Se  in  co qui  in  diero  deber,  fi- 

|{tputatoris,cninec  pet mittitur alioIo(opeierc,ni>  milisadhiberardiftinaio,  vt  quarouis  quodin  die 

fiirtimat.i  ro!uf.ii,';  viiliratc  loci  fi  quidcxeacaufa  dcbctur  antcdicmfoluipoflit,  aliud  tamendicen" 

intctlit  rci ,  niii  reusiplie  priot  in  mora fiicrit ,vtdi>  dum  fit.li  dics  in  fauotcm  creditoris  adiedtus  fit/  j. 

xiroasadAl.i.d'4i(i.ii.f.yfr^ipr.Sedcxtrahosca-  f.riiM  F$K£minfr.i>evfur.Lfiiurttiaum  4}.^.  Pegtfm 

fns  non  cft  pcitnittcndum  promi!rori,vt  alio  ioco  DtUgit.x.l.tum  qui  i^MimI.  Uutltim Dt dnn.UgAtihk 

folutioncm  oftcr.it  flipulatori  nc  Ipll  inuito  aufcrat  dubio  tamen  ctedendiun  eft  adiedhmi  cfle  locum 

uttUtateni loci Ifidttnjfw  t6.^.u»JrDtfidtmff.lAcct&  raaorc,&  giati»YCtiii(quetvnde eft quod  in arbitta- 

contrarium  ,  quod  f  riptum  cft  in  d  vcrf.SctiioU  e-  ria ratio  habetttr vdlitads  vtriu%,  id  cfl:  altcrutriuf 

le&ioncm  habcte  Keum  vbi  luluat  autepctiuone.  vclaAotis  vcl  Rxidd.ij»fm(.&  $.vlt  &  l.prtx.fiif. 

Nam  vt  bend  Accorfias  eipUcac  de  ea  deftione  ti.C.iiHf.diesautemin dubio quoquc  fauotc  folius 

Inielligi  ci  d:b;t,  ciur.m  habct  rcus  qui  in  alterutro  debitoris/y7^i«i#^«)8.$i«irrD£  it  '  jU'll.fui' 

daoEumlocotumptonuiitiblucreinunaocemvtia  «rM70.J>fy*/Mfjneoqueiocudifittciceinpo!ie»  ' 

10.  PAVtvs  libio  4.Quzftionam. 

[poftmorainfadani^quoiDinibOipuaBfoluerenirfCumarbitrjria  vcllct  a- 
gcrc,fideiu(Ibracceptus(iceius  3dionisnoiiiine;videamus,neea  pccunia, 
qu^e]tfententiaiudicisaccederepoteft,nondebcarar,necfitinobJigacione,ad- 
eo  vt^nunc  c^uoque(brte(bluu*,vel(iCapux  petatur,aibitriuiniiimd8ceflec. 

quis  dicat,  fiiudpxcentuni  &  viginti  condemnaredebueric^:centum(b-. 
Jutis  eic  vntuer(itate,tam  ex  (brte  quam  ex  poenafblutamvidetit  vciiiperficpe^ 
cictP  eius,  quod  excedit  fbrtem :  ic  accedat  pocna  pro  eadem  quancicace.  quod 
tton  puto  admittendum:  tanto  magis,quod  crcditor  accipiendo  pecuniam» et-s 
lam  xemiiiflb  poeium  videatur. 

Paulus  illud  ipfum  quod  Africanus  tn  (fi^./.rr/rrwMf j 

AtLUtfli.Sififlwurmm.  ialicctcimpecnniamqacexfcntcndaiudicispo* 

tcft  acccdcre  contra  rcnm.non  dcbcn  a  fidtiuflbre,' 

Acccdit proximi}  Tp-cics  huius It-gisad illam qua  ncccflc  in  ipfius  obligatiooe,id  cft  vt  luituisincer* 

esAlricuiotrsdauinuisin/rrNrHmCi^tf«S/«i^r.f.d  prctati  contra  Cuiaaum  adiii0.tMimn*,nonpol2ii 

tamcn  non  cadcm  cfl,qnod  vidcnu  fcr.filTcIaco-  fi.dciu(rorcmc!i!s  pccunir  nominc condcmr.ariat- 

busCuiacius,vtdiucrr.i &:dobicabiiior  m  co.quo<l  bitrio  uidicis  exmoraRei,  quamuis&  ReusipiiB 

Paulus hicponic fidciunorcm acccpriim  fuifte poft  poftec»  Scfideiaflbr  qaoquen  exfiianon fiexRef 

iporanirei  ptincip.ilis,^cr.rb!tr.iri.T.:c^ionis  nomi-  motaconuenirctur.</./.f«TrHmi»/>riiif.  nimiru  quo- 

nc  ,  cutninco  cllci  lli  pul.uor.vtproutcr  motam  niain  ca fumma  qux  Rci  condemnadoni potcft 

dcbicoris  sibitraria  vc Ilct  agcrc « qnod  vtramque  ■cccdeve.ne  qoidcro  i  Reo  ipfo  deberar  iote  obli- 

ii)  fpccic  rf./.ff»?fK»»».i!iccrfc  lubr:;!taq-,  rario  dubi-  gationis,  ncc  ipfi  obligarioni  cohxrct ,  ncc  abea 

t^iiiii  nuioi  hic  fubc^.:t ,  pro,.tct  quam  vidcbatui  pendct  vllomodoiadcoquencc  tam  ex  Rei  roois 

lidciiiflbrem  acccprum  a^ionisarbitraricnomine  proficifcitur,qutoes  eo,  quoddto  loco  iUpnln- 

rcncri  &oblit;  irunicirc3domncm  canipccuniam,  ror  <  ogunr  ngcrc.qnim  in  qucm  coHara  fucrar  fti- 

qux  cx  fcntcuua  &  condcmnationc  dcbitoris  po-  pulatio.Hxc  eniroproxima&  immcdi^ta  cauiacil 

tuiflcc  accedere:olim  ex  ea  caufii  rens  i p(e  iam  eilec  conderonationis  nciendc  in  adhone  arbimiriaili" 

obligntuSjSrfidciunurintcrucnicndoarbitr.Tri.r  a-  ce:  .idofficium  itidicij  miximclpedlct.vtinfpiciac 

^oois  nonuncjid  omnc  vidcrctiu  prominHc.quod  vccr  moram  concraxcrir,an  rcusan  ador.  Quod  8C 

per  arbicrariam  aAioncmconr.  qui  .1  rco  principali  Banolns  tam  adhanelrgem  qoslm  ad  Al.  Imuwm^ 

jftipalarorpotuiflcr.Arqiii  pottr.-u  cnnfctji:!  c|u.inti  benc  cx|>Iicauit.lntcrpictibiisdiflic[Icmf:cirhuiu*- 

fua  inteccUet  obvtilitatcm  loci  proptcrmoram  a  lcgisfcntentiaroiquodPaulusfubobfcurciVtfole^' 

r^o  fadbnuErt^o & in  hanc  quoquc  luramamfide-  lencentttm  faaro proponitiis verbls , irikmmtt wra<< 

iuiTor  fcobligjflc  crcdenduscft.  Nccenim  caufari  &c.  qux  tamcn  quafi  dubitantis  fiiu  f^^otiii* 

ptiCe(l>deeolcnoncoeiiaire,quod  peiaibauaiiam  4}uimtelpondentis>pIetique  cx  vcicnbus  It^ acce« 

ppllec  accedefccam  aibittatic  afiionlsiioimiiie  fi*  peninc»vc  td  pcopofioun  inicio le^  qo«MlMiem 

4^fl^tit.  Scd  tamcnhoc  ctiara  afiiielpoiidec  nnhuiiilievooMttslediliam  «eoouiai  i^ 
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ftionem  proponat ,  rcfponfunis  ad  viramque  po-  mui  ffr  ttUiifitntm^.i.Scd  podcrius  argumentu  pro- 
Aea in  fine  Irgts ,  non  ai  iittaducrtenies  fuillc  hunc  bat  nd  magis  olfici''  iudicis.quam  obligationis,iu> 
morcm  refpondcndi  familiarcm  prudentihus  no-  re  deberi  a  Rcoicdq;  poccnnusqnaprimii  ad  Pauli 
(bis.fcd  prxlercim  Paalo,vtcoverbo  vuUsmm  mo-  fentrntiacomproband^  Quiscnimadmittat  fiJe- 
deft^magic  qudm  dubitaRCfropinionem  (uam  in-  iuifore  lenert  arbirratia  adione  cx  tr.ora  Rei  ad  id 
linuent.  Adnrmac  ig-rur  Pauius  huiufmodi  locu>  adquod  necrcusipfeauc  obl>ganonisiure..aut  of- 
tione,eara  pecuniam  quz  tx  tententia  iadi.  is  po-  ficio  iudicis  teneaiur?  Icaq-,  quud  re/pondic  Paulus 
tcd  acccdere.non  dcbcriilidem(Tbre,neccfle  iiie-  eipecunijquatex  fenrentia&codemnacionc  iuJi- 
ias  obligatii.ine,l>ue  obligacioncm  intcliigasiusi*  ci5proptcrir<oramRcipoteAacccdctc,non  dcbcri 
plim  obhgacionis.qiue ex  conrradu  nafcitur,nue  ncccHcin  obliganonc.inaJo  ad  Rci  quam  ad  fide- 
officiumiudicis  quodobligationi  cohzreat  ,con-  iuilurisperfonj  &obligatione  tcfcrre,vc  llt  &fcn- 
na  quam  fcnciat  Cuucius,qui  vult  fideinirorcm  tetia  Pa-  li  piofidriufloiepiob«bilior,&ratio  qu^ 
hoc cafu teneri,non quidem  lurc obligarionis ,  fed  adeapiobandaafTettur,  Cw-rtior&  euidcntior.Nec 
oiKcio  tam6  iudids  ad  omne  id  ad  quod  retu  ipfe  polTum  iniel  igcrc  quid  Accnrllus  hk  nugetur ,  vc 
coilcaicii  officincv  mora  fiM  tcnctctut.  Qiipd  duo  hxc  Pauii  JrgiLiiu-nta  lubucrcacpcr  laciocina- 
tamc  nos  ia  fatis  fupcicn  rcfiicauimus  ad  d.l.c€n$um.    tiunc  a  contrario  lcn(u,in  qua  tamcn  diluen Ja  val- 

a.  Ad(o  vt  nunc  qutqut  ftritfolufM.in  hoc  vcific.pro-  tlc  infudac  Ba-  tolus.Sequitur, 
bat  Pauhisduobtisargunictis  veiumelle,  quoddi-  b  Hifi  fi (Jum  du*t,fiiuitx  (.tntum  &  vi^intinndm. 
xcrateampccuniam ,  qtiT  cx  fentcncuiudias  po-  MtTtdtbutni.Qcnvam  fiilicec  \  ro  fonc  &  viginc:  iu- 
tcft  accedcrc ,  non  dcb«  ri  ncc  cflc  in  oblig  iiione:  rc  eius  quod  interell,&  pcznz  nominc  ob  non  fa- 
primum  argumcniumeA.quod  fi  nunc  quoque.id  ^jm  fuo  lucololutionc.  autc  hxc  non  ca  ubie- 
cft  nonmodo  poft  nioram  Re: ,  vt  Accurfiusin-  <9io  noua  qiiarefpoliu.qiix  foric  adferria  quibuf- 
terprecamr ,  fcdetiampoQaccepmmfideiunbrcm  dapuffctcocra  ptimu  argumcntu,quodPaulusa(- 
arbicratiz  aciiioniv  noniine  fi.-n  dcbita  folucictur,  tulcrai,dc  toca  lorce(oUiLa,po(lcuius  (ulutionc  di* 
nondicoa  fidcniirorc,  lcd>.]uod  inagis  clt ,  a  Rco  xcratniil  acius  quod  ^ptcr  moraanica  intcrfiicrac 
iplo.ijui  moranuam  conciaxerii.arbiirium  iudicis  pciiiiontliijicrlbic.  Poircr.n.qiti$idnegare,<3i'c3u- 
ccllarLi,  id  eft  nihil  ex  fencencia  iudicis  jcccdtict  lati.centu  <|U£folutaciIcncnun  locafottis  in-cgrje 
fuininxpiiactpati,  &  ofiicium  iudicis  calc  eirc  de-  nomin  -  fulucavideri  debece,  (cdpoiiiisexvniucf 
bcrcc.vc  rcumabfoliicrec.multbq',  magisfidciudb-  liratc,id  cft  laex  focte  quaex  ptrna  proraci  vtriuf- 
lem  (I  ipfc  aroitraiiaadlione  conucnircttir.Na  cre-  que.Qiioadniifrocucnirccvtcx  foneipfa  (blaendtt 
<!it  r  ictipitndo  fuicc  finc  protcftacionc  hoc  ipfo    aliqtiid  lupctcftct ,  qtiod  f 'cr  arbicraria  pcri  adhuc 

f)crnarcmi(i(rcvidenir,idc(i  iiianiifua  intcrfltica-    pofiet,quaienus (bnc cxccderct  idcftpecunia  pro 
iu  loco  folui.quam  in  quo  folucioncm  fieri  opot-    forte  foluta:acpruindc  nihil  prohibcrct  quoirit  iis 
fiiit.  Quod.n.cx  ea  caula  przftacur,p(znadicnur,  adreliquaillaloriisnondumfulutzpartcaccedcre 
quia  przftatur  in  poenam  inorz,&  ob  id  quo  <  alio   pollct  proraiapoitionceaquoa;  pars  ptrn^  &eias 
locololutionemaccipeteaeditorcngacut.qua  vbi    quod  intercftqucfoni  non  fo!ut?refp6dcret.Qui- 
jp(ili>Iuidcb:iit,ademptavtilitatc  loci  quxex  ver-    bus  camc  vcibis  non  ra  impugnacur  liipcrior  Pauli 
bis  ipfis  ftipulanonis  faiua credttori  cftc  dcbucrar,    fenictia  in  co,quod  dixerac,id  quod  tncereft  i6io- 
Jiccc  alias  lcparaii  foleac  poena  ab  co  quod.intcrcft.    ri$  pcamt j  Capu^  foluta  cftc  ncc  dcberi.ncc  cflc  if» 
Acqui  (i  quod  cx  hac  cau(a  creditons  intercrat  in    obligationc,qua  in  co  quod  conhrmationis  gracta 
oblgationefujftcttcmporeacceptifidciu(roris,&    fubieccrac  (iccniu  quxCapuzdebebanturlolur» 
antc  fatlam  folutionera  viiq;  petitio  cius  fupcrcf-    cflcnt  Ej  hcli  nullacius  quod  proprcr  moi a  Rei  in- 
fet  cnam  fnda  foriis  totms  (olutionc  /.4,  C.  dtpof  l.    tcrfuiircc  .-•-doiis,pciit lonc  fupct fore.  Si  qtiis.n.co- 
guiptritUufiontm ^o-^.t  Df  4a  tmft.l.t.C.i.dt iudu.At    iraPaulumpro  hu  fcniiret,  ccntumfoluta  vidcri 
quonum  fublata  fortis  <  bligatione  ptincip3li,nul  -    dcbcrc  ex  vniucrficate, nec minus  pro  pccna quam 
lum  po  cft  fuperefrc  officium  &  atbicrium  iudicis,    pro  forrc :  i$  ramen  fateretur  quatcnu$  pro  /brte 
tanquamquodiit  acceftbriu  a.lprincipalem  obli-  icfoliiiueflct.caicnmperemptaefleeiusquodin- 
gationcm.ncc  fine  ea  fioftit  fubliftetc,  confcqucns   rerellccperitionc.necnifi  adtata  foriisnondufolu- 
omninoert,vt  neqjacccllio  vlladtbcri  pofllit:  jIcc-    txvllafupcffucuia.quod  fatis  cft.vt  apparcat.ldet- 
fum .irgumencum  cft,qnbd  fi  qquc  poft  mora  dcbi-   go  qiiod peratbicraria  dcduci  poccft,  in  codemna- 
torisaccepcumq,  fidciuflbrern  ftipularor  foctc  Ca-    tionc  nondii  tamcn  dcberi,  nec  in  obligationc  cflc 
puxpet  tet,ideft,in  loco  folutioni  dcftinato,pec-    nequidc  rclpcdiu  Rei ,  mulro  igicur  minufinruittt 
inde  officium  arbitti  ceftarct,nec  rcus  vltca  forrcm   fideiuiToris  nrc  fi  in  omnc  ctufim  connatftus  fldc- 
prxftarc  quicqua  cogeretur /.^«ii/J^fcfjff  ^.fup.Q^    iufll-ritjnili  m  hoc  quoq;  nominarim  Sc  Reus  coa- 
umcn  non  idcircb liberaretur.  quominiis  id  qiio3   dcnatus  fit,vtcu  loannctandccocludtt  Accurfitjff. 
inicreiretraiioncmorcanccacocradlxprzftarece-   ncq;  vcrb  Africanusalio  argumcnto  vfuseft  ind.L 
ncrctur.fi  debitumcflet  fine  obIig.iiionis  iure  finc   fwuw.vthoc  ipfu  probarct.ciuod  Paulusin  hjcle- 
ofhcioiudicis,quiamancretobIigario,cuioSicium   gc:Aic.n.parce  (orri$folutaofficiumiudicist.ilec/le 
iudicis  pollecaccedere,i./  quiftrctliu/itntm  i.i.&a-    debcre,vr  xftimer  duntaxat  qu.mti  adiroris  intetelt 
Itisfuptacitatis,  Obferuandum  autem  efthis  duo^   teliquapartc  qu?peceretur,Capuzfolata  efle.  Scd 
bus  argumctiv  piobari  optime  8c  cocludenriflim^ ,   apud  Paulii  hoc  amplius  eft ,  quod  ronit  rora  fortc 
id qtiod  interefle  poccfl: adorisob  moram  Rci,qui   foluta  fuine,quaui$ non  miniis  poftic  quis  diccrc irt 
fuoloconon  foluit,  quiq;  ideo per .nbitraria  con-   fpecie  Africani peciinia  que  propartcforris folut« 
ucniri  potuit  non folu  rion  dcbcti a fideiuflbrcnec   cft,cx  coca quoq;  vniuerfitace id  eft  non  minils-pro 
in  obligatione  fideiuiroriseflc.lcd  neq;ireoipfo   pocnaquim  proforccfolucamvideri  deberc.  Sed 
dcbcn,a£  primum  quidcm  argumcntii  probar,non    coacludit  Paulus  ,  quod  &  Africanut  pro  exp/o-. 
^^^.'^"O>u'cobligacionii,n6tamcprobacn5    rato habct, non eflc admirtendnm fi  quis  hoccen* 
oeberiofocioiudicij,quiaeriamfidcbcretur,non    ure velir, (iueroca  forsideftcaquantitJsquje  ro— ' 
eomagistatncnpctipoflccinccgrafortcfolucarf./.    cwn  fotcem  poflcc  efficcrc  ,  /iuc  parj  duntaxac 
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ciuj  pccunix  foluta  proponacur.  Quod  cnim  fuUi- 
tumcniimpiuanclutn/cmpcrcd  incamcauQm  ,  ex 
,   qua  iim  dcbccLtr.non  in  cam  cx  qua  nihi!dum  dc- 
bctur/.i.!.}.^.  &  5-/.  f«»n  «  plurtbiu  ^i.btfr.dtftlut. 
'    Aiqui  in  propofira  /pccic  fola  furs  dcbcbacur  & 
pctipotcrar.  Id  vcroquod  proptct  rci  moram  in- 
tctcrat  acions  ,ncc  dcbcbaair.ncc  proindc  pcti  po- 
'^.  tcrat ,  quamuis  in  condcmnationera  dcduct  poflet 
arbitrio  indicts ,  fi  antc/cntcntiam  fblutafors  non 
.•'  fuillct.  Niliilcrgoexpamafolutii  videripotcft.lcd 
'-^tantitm  cx  rortc,canto  magis  ,inquit  Paulus ,  quod 
cicdicor  acctpicndo  forcctn  tctnilifle  pornam  vi- 
dcatur ,  etiam  qiijc  officio  iudici?  dcbita  hiilHrt, 
q^uoinodo  &  is  rcmittic  vfuras  offido  iudicis  cx 
moradcbitas  qui  prccij/blutionc  accipit/iucpro- 
tc/latus  /ir,llue  no.Prote/latio  cnim  facerc  quidcm 
porclt  nc  pocnam  remittcrc  voluiUc  vidcaiur ,  fcd 
iion  vt'ub|jtapiincipaIiobltgitionepofTitpctcrc, 
id  quodnunquaiufuitin  obligationcfcd  tantiim 
oflicioiudicis  dcbitum,vtnoninfubtiliccr  Bart.hic 
aigumcntatur,  licctncfLioquid  fubiiciat  de  con- 
tr.-icluinnomin.;to  ,  &:dcdanda  condiclionc  ad- 
ucrliiscum  qui  folutionc  precij  liberatuse/l .  quoJ 
cgo  faci Ic  pt obarc non  po/Him , d.l  qut  ptr  ctUufianem 
4y.§  l.dt *dion.tmft.  d.1.4,.  C.dtf»fit.iia  i.  i.  C.dtmdic. 
Ncqiie  ob/lant  lcgcs  ic  con/lituticnc$,quibus  pla- 
cuit  /blutioncm  limplicitcr  fadlam  ab  co  ,  qui  & 
fortem  5c  vfurasdcbcati  tcdeie  pnus  in  v/liras  l.ft 
diuiffommdg.^ntHum  68.  S.  i.  infr.dtfidtuiff.Lt.  Ced.de 
jtlut.uiL  taiit  in  fortcm  qu^m  iji  vfuras  pro  rata ,  vt 


in  itxflitrihm  Ss-^  vlt.iMfr.etd.iBjU.  Non  emm  pcr- 
tmcnt  ad  vfuras  omnino  indcbitas ,  id  e/l.qux  nrc 
ex/bpulationc  neccx  padto  dcbtntur,  licct  o/Ticio 
iudicis  dcbitvfucriniiifl /.y.J.r.m/</W gtntrtlutt 
MW.m.Illud/ancconftat./idciu/rorcm.etiam/iino- 
mncm  cau/am  coniraiflusfpopondcrini.non  lenc- 
ri  tamen  in  paenam  vcl  muktam  quam  non  /po- 
pondi/rcnt  d  l.fidtiufforts  G^.mpTtncf.l.  vlt. tod.tit.llu 
Mrtiu  \7.S.vlt.infr.ddinumcip.f\cuuncc  proptcr  iniu- 
riam  iudicis Ififi^it  ii.f.(um  duttm  tpfr.rtt.  rtmhabtr. 
Scd  ea  res  ad  v/'uras  non  pcrtinct  ,quia  licct  non 
proptcr  lacrum  pctcntium,  fcd  proptcr  moiam  no 
lolucnciu  in/ligantur/.  ikm^utdam  17.  yfipupiUo  tnfr. 
dtvfur. dchcntm  tamenaatcx/lipLl.itioneaut  o/ti- 
cioiudicisproptcrcontr.idum  cuifiJeiu/Tbraccc/- 
/it.&idcocti.itn-d  /idciiiirotcdcbcntur  /.1.  ^.ftn.  & 
vlt  mfr.de  ddmin.rtr.  dd  ciuit  pmin.d.  l.quae  so.infr. 
wr.&iipa-nallparantiirin/  l.ucm  ij.iifr.  dnaitt^ 
fiw;f,Iulbtis[  a;iiadiaturin  hac  lc^cid  quodintcp. 
c/ladiorisobmut.imrei  rattonc  vttlitatis  lcci  Prx- 
ftattir  cnim  in  f  ornam  non  fadx  fito  loco  /olutio- 
nis.  Ilrd  camcnquod  ditiraus  fidciiillbrem  ad  hanc 
pa:nim  non  itncii,  non  cx  o  fic,  quod  ille  pccnis 
icin  nlitobnnxius.lcdcxcopotius  qiiod,vt  d<xi- 
mus  ,pccnam  hac  antccondcmnationem  ncc  rcii5 
quidcm  iplcdcbct  CJBrcta.quz  deparnisarbitra- 
rii$,indicialibu  dcgalibus & conuentionalibu ^ tra- 
£kit  hic  Acciiirtiis  ,  ad  huinj  Icgis  cxplicationem 
nil  pertincnt,5c  a  nobis  alio  conimodiorc  loco  tra' 
dabuntiir. 
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Occdidtopnxtor  fduct  naturali  .xquitati :  qui  conftituta  cx  confcnfu  £v 
tx^^^^daculloditrquoniarngrauccflfidcrnfallerc.         ..  .  ♦  •  '  • 


•'  ii.Hoc  edi^a. 

RAt  DVD.EtGnihil  tam  conuenicnscftnatu- 
rali  zquitati,  quam  paiflafetuati,  quoniam 
graiie  c/l  fidcm  falleie ,  vt  prifatur  hic  Vlnianus&C 
•  in  Li.fupr  dtpa{l.  idcoquc ptactor  cdiAo ilio dt fM3. 

public^  edicit  fc  pad^a /cruatutum  ,  quxncccon- 
.-  tra  lcges  ncc  contra  bonos  mores  ncc  aduerfus  c- 
<li6ta  principum  fada  crunt /.iiirv^fnriHm  -.f.ditprd- 
tcr  tad.ttt.dtp4S.n0n  tamet>ea  fic/ctuat ,  vt  det  ex  il- 
lis  a£kionera  aliquam ,  kd  tantum  exccptionem, 
cjuotics nuda  funt,id  e/l,neque  /lipulatione,  ncque 
csadicioncpneque  cohxrcntia  viUus  coau4<^u<  vc- 
U--  --    ,  Tom.IH  >.  .  •         •  > 

'      -    ■         •         ^  •  •  • 


{1icai./.iffrir^fAfiinn  j.^.fedumttuBd,  vttf  igitur  tuidd) 
Eft  cnim  rc gula  iurisprxtorij  non  miniis  quam  ci- 
uili$.Ex pacto nudo  adionem  darinon p.  ilc d.iiU'^ 
rugentmm  ^.qutuimh  Lfi deminm S.irfr.dt  frtfir.vtrbJi 
Ugtm  to.l.iUin  frtptnM  ii,C.dtptH.Liivlt.C.dtrtr.ftr- 
tnut.  Rcplctcntur  enim  omnia  liiibus ,  /i  pra»torcX 
nudo  paL^^odarctn^ionem ,  vtdi.ximus.id</./.i.(^ 
d.§.ditprieteriy.dtpdit.ln  camquctem  prudcniec 
a  prudentibus  compatatus  fuit  vfus  ftipulacioJ 
nis  ,  vt  qui/quis  /crio  vcUet  alium  obligate  , 
ex  padionc  fua  libi  adtioncm  quxrere  ,  /lipula- 
tinncm  adhibetet  ,  nec  nudo  piAo  contetira^ 
c/Tcl  diil.  Ug.  iurii  gentinm  7.  f,  qutd  ftri.  Vn^ 
de  Aipulatio  di^  cft  qua/i  a  atfule  ,  quotj 
•  _  V  ,  •,  •-•->.  -V  y      ZZ   l    ■  •  .J 
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fctnes  pro  firmo  diccbant ,  ciim inacnoB liBt «-  \im  prxcedcntein  obKgirfoncm  finr  liitatilenl 

T^arioncirad  c?tetasfirm»ndasconucntioncs.que  tant^mjfioc  ctiam  ciuilt in ,  aiit  h  Mioiariam :  non 

alioqui  )rfirina.?c  imhct  !!cs  forcntadproduccn-  enimconftitnitnr.niliqaodiamcjuoauoraodode- 

damadioncm.vtlulbnianiis  noilet tr*<aat initio  bitiimeft,vcUbiproconftltoef«e,vel*b«Iio#.*- 

ikAnrt.Mt.i^  i-fiip''^**''''*'^-^'*'"^  '"^*  ^  proindc  rciii})cr  adhib.acur 

&lirftiulgtuifUii.fMtm  'w^.toi!ltit.At<^^^  conlluuuim  ad  aliam  obligatioacm  coDfitm;kn« 

tutom  de  qiio  agitur  in  hoc  «.mhii nifi  nudum  pa-  d«ni  a£Mcqaendam ,  &  eoijfeqocntet  &tib ,  noM 
anmeft  neqoettadhionevlh.M^ne mtnn»  quam  fi  ftipulatio  intcrucnirct  ,  quamuis 

contnaus  neqae  ftipulationc  corroborarum.alio-  conftiracum  nuoquam  pcr  ftipulationcm fiat.vt  di- 


tionc 


conaitutT pccunixcikm fu,nuaura non nugis qua  tum  cft.  luijuc  long^ m lior  & inficnior  pcrfidia e- 

ex .iho  quol.brr paftoimdoaaionem datepicioi  iu$ eft, qui  pecuniamqn^^qHomodo iam  dcbitam, 

■  lurd  buic  &  a  fc  conlliiiKam  rrciilat  lolucif ,  q.iam  ciui  qui 

''^^Dec  Eftquidcraillavn^cxrcgulisiurjsptxto-  quod  alio  qut)libctii(idopaciopioimkrit,prx(U- 

lii  adioncmcx  paAonudo daiinon  debefe,<ed  lenoUL  Quo  pcrcincrc  %idcfurratioilla  quam  ad 

ujnen  padaqu«dam  excipi  ab  ca  rcgula  pritor  hoccdiauni  :n\f:\t\\i^i.imiiquonum^?Ttueef}fidm 

voluit  tanquam  fauorabihora  cjctcris ,  &  proptet  fMere.  Si  ^uis  cnnn  laipfum co.iftituat ,  quod  ipfc 

ublicam  vtihtatem  :  quod  publicd  vidererat  In-  iamdebcat ,  Ucct  non  mh  naturaliter  Sc  cx  pacla 

Mreffleexi'$pr«tori*m  aaioncin  d  '.ri  ,  nnn  mnms  nudo,bi$fidcmhi!iit.c]!iinccagnitamlfcbonafi- 

uim  ex ftipuUtione ciailem.Eiulmodicft paclum  dc pixccdcntcm  obligationem  poftci  vclit  cxf  1- 

nudum  hypothcc«,id  eft,  quo cottuenerit.vttes a.  nere.  Si  veiA  id rolatanim  &  conftitaerit  quod  *- 

i  ouapro  dcbitofitobligatt.  InconamqucdifFcrt  luisdcbcbac ,  nnn  mmai  Jn%iispcrfidia  cft  illim 

P^Js  ab  hvpothec..  quodnjKUsaaamone  Z^i^^!nrc£lt^l^!!i!l'^ 

ficitui  jdcoquctransfcrtpoflelBonemmcDedito-  loaBdeiiiflotemaatialtemintercellofemTltroe»- - 

ttm  hvPOtwcavcroconfcnfunudoconrrahitur,  hibucr.t  Acccdir  tniraproximj conftitutor  ad  fi- 

Seccrcdit-rcm  facitpoftclIbtcmijSriWj/inM»; 9-  dciuflbrcm  ,  quamuKinplcrifquediftciant.inco 

^  fr»prie  l  cum  &ftTt»  j ,.§. i.i^J^.rf^fipw.^O. l.^M  prxfcrtim  quod  fldeiiillot neqne  linc ftipolatkme 


vb 


naAumcot 

.^!nra aPPcUant»tinl^4fM«M«*7>.»»^-^"'«»'.  promittat  l.gf^i^.ijM&ftq «Artr.Quatoro- 

paflim  ,  quod  ftcnt  in  pnr  s  finibus  ni* ^n  conftituioic  funt  dmetU,  nex  m  qu*  ai 

nucntioniWJCcBtnfcantin  ftipulatione,  auura-  honcrtr.fcribemnsjntelligetai;  Dediqiienonqac 

'°  ontiadhP»  »  Tifiw"  autem  elt  pr«tori  hoc  pa-  wio  ftcit,  nc  cx paflo  aaionem  date  pneior velit, 

Amifiwoubilc , non ob id  folum quod  obligatio  nc fcilicct alioquicueniat.vircplcannir omnialiy- 

is  quxexeonafdtut,fiiifn»peracccironaad  bus,cadem  roouerc  pratorem  dcbuit  ne  ex  conl^ir^ 

iincipaWmobhgatiooemqasvelptatceirc-  tutoaaionemp6IIicetetur,necenim  tam  faciWacr 


natura 

altampimcip 


.  -.f(iibfcqnatar Lrtt  hyjxithe.ts  uf-^tfigntr.  Se d  panim  occarrir ,  vt  quis  conftiraat  fe  fo!uturura> 

ri*m  n'iia  curapUucautiom*fitmrc,quamm  quoda  lc autab  alio  lam dcbctur :  cum  ctiamita, 

(  na  vthabetiurisregula,intereftcontrahen-  pofitoiurc.vtexnudopaiaodcpccamaconftiiBOl 

HkimTtPrtpaftti"'  midiim  bonadcbitorum  obli-  detucadlio,  nuila  raracn  htigandi  matcria  cmct- 

i  Doffintrnon  folum  nc  lam  facilc  poflcffioncin  e«,  nili  probctur  lam  anua  fuillc  dcbitum ,  quod 

m  araittant ,  quam  per pignoriadarionem  mit conl*tinniro.liaqae  tatio  dand?  hotBsafttonis 

fcdcriamqiua  ncc  fempcr  przlcmia  non  c\coproficifcitur,quodconftitutumnodop^ 


5\IIIbona  dcquibus obhgradis«eitur,vteiiam pi-  &o fii<aum fit .  fed  quod  Drof>ccuniaiamdebita»>  ' 

cnoridartpoffint.conim^q  tepoireffio  inctedito-  PecunisaoiemnoDuoehfciiiielligimaenoiiroo- 

rtmtiansmti'  Ptoindc  adiuuanda  fliit  bonotum  d6  pecuiiiam  ntimeratam ,  qur  magis  proptic  ac 

^gindoramncceiruas &  ficilitas,  vt  qui  (ati(da-  fpccialitci  pecuiux  appclktionc  fignificatut ,  fcd 

rcac  fidemlfoiero  darc  non  polfent ,  quod  pleran-  gpneiaUtet  lemqoaiBlibetv^ in  comoieiciBBH' 

uUB Ai^t^Btklt.S.pf"'^'l'ipf- it  oi^.  hoc  faltcm  m  conucntioncmcadat.vt  in  legeduodecim  ta- 

Sodo  credItorcmV*ciUus  inuerircnr,idonec  nara-  bularumi.  wte/^pr  itr^imii.LftiaMig^n^.  dererb.ji- 

oMecauetutnoniantirofideiuflbribus.lcdetiam  ini/if. « Battolos  quoquccraaatad i;^. 

2Loribtt»darislJaM«l<M59-ii*i^J^^  ^""^«^•'•^•«'^"«'•''/^'^««""f?*''^"'"^^'' 

4 ^idema^trt.  Intcr pignus aurera  & hypo-  Hl Adioni conftitutx peeaniicproxima &iimUia 

thecamaiiod^dviin ,  &Mnculiimobhgationi$,&  foitolMnaalorcccpriuwiPlttcmpraiomiiB*^ 

flaionemfttmiiUniq^''^  hypothecatiam  attinct,  didioncindudti,  &iJ|i||iwanotaiidrmina(aio(' 

hilnifinorainisfonusdifrcrtif./.v^  '  ''^<''<P'S"<"'-  conftituta pc«ia« «ansful*  tn  Lidtm.Ctd» 

lilderofcreratiombuspadtura  quoquc  conftitutx  bit  tit,  vbi omnia Jof  ad iiitas aAiodt  notatani  ^ 

^pjjfa^hHi.^^«erit^  &  poniduscflc  dc-  pcrnncb^ant,pJc^flM«j|pUca^lOft^^^e $iR/Nr- 


K lito <a;M<«<ferinmflwm fempei cft  ad»-  >aiJ(i^if,^l|^  - 

i  ^ Ait  prx tot, Qui  ^amUm dehitam  con^tiokfj^c acctpiend um  ell^  ^«<f vf ; 
FfflX&muhercs  dc  confticuta  tcnentui:,fi  noffiBterccflcrin» 


■  i 
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)0E  CONST.  PECVN.  L  IB.  XIIL  TIT.  V- 

■  '  li"nonnulli$c»fil»ai^tV«lleiaiim»rfiflF./.t.«9« 

^  pi^ohibeda  fuitmalictconftimercduinncproalid 

RAT,b VB.ConOitiitor projume  acoedit  Ad  Ede-  uiiercedai-putafi  quod  ea  ipfa  debet,  roliuunm  Ca 

liflocetn,n-mo(l&  leripfiimii.  AvpL  nnilierrs  pn»  conttmac  aot  pro  alio  quidem  t  lcd  q ui  li  ipfc  £bl- 

aliis  fideiubcre  prohibentur  Senatufconfalto  Vel-  uiflctttCffreiTumcoiuBieam  faabittilatelln :  ooAV 

\e.iDo lA.&f*f  ffifrjlUaMSC.ytlln4ti.  Beneig^w  caToMc^ibitaripoflet ,  quin  pbnc  in  rcm  fau^ 

aeauiijpixtoriiiTeibtshiilasediatconcipleiKlt»  eDnftiiailIet4.i.}.Nccnouumeft,vt  vcrbalecis^ut 

defoli«marcu!ij!ocu:uicrt  .k!  exclnfioncm.ucic-  ediai fehim  wnfrtittHiyTi  jrkmA drfigtitnt^ &laM^ 

dibile  cftifcsmmatum ,  nc  conua  Scnacufconrul-  lotninusadfirmininu  quoquc  extcndahtur  LiJjifr, 

te£icecev  ,  itis^^eaak  MMini*  «bbgari  dt  vtriA^  Quodnoftn  vulgi fic exprimeie to^ 

jpACCKttn;.  lehtm  oiipMKiiiaiculinum  conopere  fiBmininitiii^ 

DEC.ScbatDlcoitfiilto  Vdictanoiion  omnesfi-  non  conrra :  excmplo  cnim  pcfl»rr.um  circr  rtrmi- 

deiufttoncs lAnUeraiii  proltioitc fuiA ,  redtanttim  nino  vocabulo  cuam  nulculos  contmcri U&u*  fit 

•  teseiceinoncs.  Quid  eoim  fi  in  rem  fuam  fidciuflc  firiftum    '"/^^drlHtft  fyiifaii 6lJULUmM,  f» 

KW)QgidfiaBia6decipMndi;Httliiiniitim&a^  (fufiumitl/^itji,   ^                       V  r ' 

%  f  Dc  pupillo  ^ii  nihil  fit  ckprcfliim  cd\€to : aKtamen  ilnc tutorisau^O^ 
litate  cooftitucndo  nbn  obligatur. 

dd^*%.l»flfiMi.  IigidoiuiitaiiierdMlJLiiii^.AiMi4t.Sednegoobl& 

^  jprlcttmfotenatnnli^ecfiyq^odmagbei^,  pcco- 
'  Hat.  toVB.  Eiiam  pupillus  fiaettttorisamlMMi-  niammntaamfinctatoiieaccepcrit  Unttfm.  tnfrM 

\tm  Komittendo  fiipul.mti  cbl'g.)t'.tr  naturaliter  Mj^.  & mSuh,  nego  nacuralis  obligationisqucc^ 
LiJnjM.sii^.i(MiM.hUturabscnimobligaiiocxi^  •  pnpilli  promiffione  oiiturivlIosdleeffeAuaibi* 

K>  arqiiitads  vuicnlo  Kftimanir  t  Stklmm  m  fm^  cinilt Juieadtndacdidamesceptt«Miem,fticad  ism 

fkiUm  ^s.%.>i4tUTtl»  vifr.dt  f$lut.(\uxkAiccx.v\3^tgc.  dudkioncm,aurret6tioncm  ,autcompenrationemjt 

naffalitec  pa^  Tenuri ,  vr  in  huius  lcgis  tnicio  lui-  quamikis  &cny fic ,  fi  ob  acceptaa  pcauiiam  mu- 

|ictimeft;aeinii./«^.iep»(A.  Atquimhoceidifto  mam  fe  obliyiferii  MiHiriiiM.sjnifBe  entifc  inrd 

prxtotnihilniiinatnralcm  squftatcm  intuetur,  vc  ciuUi  pcohibicum  cfl  pupillo  mutuara  pecuniant 

Vlpianusinhuiusedidicomtticnd8«ionraipcd&-  fiactutorisauchQtitateaccipece.  Q^ppequima^ 

tnscft.  QmdniergopupiltaaetinmfinentRiiciiaB.  caampeeantamaceiptendopollitfierilocuplctiorj;  , 

thoritatc  condimcndo obligdliltt,Tlft6U<MlC  dt  non  euam  pet  ftipuLuioncm  promitiendo.  Deni. 

d>nftiiiitapecttniateoeatai»  .^ncfipupillttscoairahcodoab^uecucotisautho4 

Dbc.  RcgulaiotTscft,t)onpoll^pnpiUumebU-  l»MeB6obl%nnrnemiderora»uctt'aIi,mHlto 

garifiiiitnconsauchariait',  vt  escaobligationc  tnintishonocatioiDrcobIigabitiu,iufi  ponasfii^. 

coniirniri  poiTit  Ltbltgm  ').infr.  dt mhtr. tmtr.  cum  eiun  locnpletioierot^no cafu  obligatur  etiam  dni-> 

lili  xtasnon  intclligatquidagitt.mwvJI.  Lfupillitt  literpoftrefcripramDniiPijl.j.  iaprinfip.  ii^.wmi 

a^Je  ftqtitr  hirii.6c  ca  quoquc  i^norcf  qnxvidet  «Mirf.Accurfiusnoftes,vcrolet,ad  conciliandostanB 

luC04.def4'ifi:ontt.  idcoquc  ncccdar  o  rcgciida  cll  muliosiuris locos,qt» hac derc in fpeciem pogna- 

cnnfilio  ac  ludiao  tutorij  qui  ob  eam  caufam  io-  K  vldcntnc ,  diftinguit  puptllum  profltimuffl  in6i»- 
iMPiit«»Vb^i.fwj(M&W  7.  f^/tatttru^.  Fr»  dstiabnQ^uifitptoximuspubertau^vthictantdnt 

f«f.Aiqui}iafla<|u^contra  lc{;cs&  iurisduilif  re-  nonetiamillcliaruralitcrobligetar.Sed  noslonrf 

gaias£i<^arunt,prx;ornon  tuccur/.  iuriigtvttMmr.  aliter.cum  lotam  quxftionemnancdenatticaJiov^ 

f^dtfir4Btv(vifrjtft6lpa{ld,qu*utitTti6.Coi.toi.Et-  ligationc  pupiHi  tradauimus  &inlibris  conicAo* 

go  ncque  conftitutaa  pupillo  /ine  tutoris  authori  •  rarum  &  ad<l./,w«fr*  t^.ftfrMf*9  ddLvU.de  mmr^ 

tate  ^iUia.  tan<^uam  qux  finc  conua  iutis  duihs  ic-  & *i LndlurMltnr  ii,i.?U*Lqii9dfii^im  41^.  dimJk 

^Bla«<.<MfMa&j|i^|Na.Non^^  fMM.vbivjde> 

:  )  f  Scd  Ci  filiusfamil ias  conftitucrit:an  teneatur,  quaa:itUi'.rcdpuio  vcrutttj^ 
^fcigfiitficoaftitiKntcmteaeriy&paccemdcpcculio.  ^  ^ 

ri  ponit,noD  eriam  ex  fua  ptomiflNme^£^  4loeiH 

*.    J^xJHidRfBimpamlijr*  dumcflfiliun  .Gmilias,quiconAittterit,nonobU<' 

•  .       •    'Jf.  •  '  gariproptcrproiubitioncmSenarafconfiilti, 

.  -  R Ar.irr».  RliMfimiiliaff  Stainnftoflfiiko  Mn-      Dife.Ex  omnibns  caufis  obU|nK  lilios&miUaB 

ccdonianopccuniam  mti'uam  accipere  prohibe-  &conucniripoteft,prxtcrquimcxmBtuo/.jHi«ii/ii-  • 

inr ,  &  fi  acccpcrit,  non  obhgaturcificadter,  cnra  miUtu  i^  tnfr.dtM^.&ttdittt.  ncc  ad  alium  vlluin 

habctiezcepcionemMtfiiedMiiant Lt,&  t9tjn,mfr,  conttaaom  ptobiGhia  Macedoniaiii  pertinct,qa* 

it  SC.Hdttdtii-  Acquin  ii  qui  conditiiit  fc  Ibluru-  ad  mutttfflationem  :  necrarfus  ad  aliam  mucui  da^ 

ittn,quodycl  i  lc  vcl  ab  alio  debctur,parumdiftac  ttonem ,  quam  qux  iiac  per  numeratumem  pccn* 

•bco  cpi  ntepiam  pecuniam  »edfk ,  nam  verbii  mmlblacnim  pecunic  datio  patencibos  pemido-^ 

«juotiaecredimus/.i^/.W/./Jfp.irfdi.trfitf.mfi  quod  la  Sc  pcriculofa  cflc  vife eft  ,  &  idc6  ctfi  in  crcdi-- 

durias  «idetO(^oUigui  filiumfiimilia*  conftiraen-  cum  abiit  filui$£uniliasvel  ex  caulacmptionis ,  ve| 

d«,quimmaBBnlHNttlNamacdpien4a,diM»  «i||iOi9iiHqAMB<(a<>pecunianamc<iSinoofo# 

laimaniHmaeavcac^lobmllMffi^  dbiiitf cefto feBBwfewifiiltuin  nifi  fians  cittgtai  . 

^  .luT^*^  ;  -   ■■  4    .  , 


»&aam 
tfoia. 


^4«         ANTONII    FABRI    l.C.  RATIONALIA 

movotiitat l.uf.isiittmfalut& ^.vlt.dt  SC.UmuL  confuld,qaoniiiiof  oWigetyrexcoBfthtito,&qoJ. 

qaia  quod  vulgo  dicitur  filbfamiliai  crcdi  ndnli-  dcm  in  folidum.  Pan^^uo  cafu  ipfc  obligatur  in 

cerc.non  ad  vcibarcfcrcndumeft,fcdadnumera-  folidum ,  pairem  quoqu»  fuum  obligatdcpeculio 

tionem.vtfubiiatur  in  l.^.eod.  Atqui  conftitutum  Ijiiuk  cum^dmUiM  4^.infr.  itftaiL  VenfSmuni 

licnadocofifcnra  quibaicnhqttevtibwitticlnciis  igi(ureft,quod  Vlpianoslucaic/epatate  vetiini,fi 

citprcflb,  ncc vllamrequiritnuinrrationcm.  Ergo  filiusfamiliasconftitucrit.&ipfBmoooftilllBHen 

aonpcohibctutfiJjusfamiiias  auiiionucc  fcnataf-  cencci.&paacmdcpcculio. 

.  4  .  f  Eom»qui  mutiliter  (Upulatus  el^ciim  ftipubri  voFueiic » non  conftimt 
fibi,dicendunieft,decon(tituaexpeti[ioonpodie :  quoniaiinnonaoimocoii. 
ftitucntis^promittentbfii^mfit.  "  .    .  ' 

•  nimoflipulandiputalntct  abfentes,  vc  Accurfiuj 

§.  4  E»m  qui.  cxpIicat,non  poicft  valcrc  iurc  conftitBti.Necfiini^ 

lc cft  quoil dc  inutili acccpiilaiionc  diximus  Acce- 

RAT<DVB.Inatilisacceptilatiohabct  vimtaciti  ptUatiocnimHtadlibcrationcminduccQdam.coo^ 

paOi  denon  fetenAot^fnmti.f^jiipr.  dt fdSJU  hitnramva&  ad  obligationem ,  protriotes  antcm 

inutiluZ  lJitiaptoUtum  t9.tt>firJc McceptiUt.Atqm ic-  circdcbcmusadlibetandum  ra/g  /.  Aruniu  j,i.':iifri 

ccptilatio non  fit,niii per  ftipulationero   i.  Lfmi  7.  dttbltg  &  ttOm. m»9d.t.f^fi ^uit tta  dt  mim. tblutt. 

cr p*Jf.e9d.tit.  Ergo  ftipulario  quammntibetfniitiU»  H.&p^fm  %S.vH.fufr.dttrMiif^.  Itaqnenon  n*> 

habct  vimpadli.Curnon  \g\-Mi  i?cconrtitutir  quod  bcthlc  lociirn  viilgnc  ilhidbroc»! dicr.m  quod  di- 

Audo  conicnfu  fit  »  ficut  &  aliud  padura  nudum  ximus,vc ncc  aliis  plaifque  cafibus  l.tjufr.dt  tur,e»- 

'■  qao4lUbct,vt  iiixtmiised  iniriam  huios  legit.  Nam  diiiS.Et vt  htni  AccnriTtti  notat^acif ias  paritar cxJ 

&  vulgarenonrorumbrocardicura  eft ,  li  non  va-  crptio  quam  aftioj  i.i  /r.rf^/xpcr./.i.    ;/  AUttminfr. 

letquodago,vtago,vaictctamcndcbcrc,vc  valece  ■dejufefcd.vuutm  i<^^.i.i.dtt^.ttu.  An  ve(oanj« 

poceft  i.l.ft  nt«  $.^.  d.lM  mtiUi  &.tLl fi  MutfttLh  mm  iUpalandt  fiiefican  oonmnien4f.ctli(bfent  cP; 

ttm l.  iMcim Titm  (um  btbtmvj»  k^.itf^»L&fi0  ledifficili:.  prob  uio-iis,  quz  in  animo  confiftunt  /. 

tm7,§vU/i^.ditrMtf4S.               ^            ■  ff»Nmn«).^.4W^4r«iB6-.ili«avfit.faciletamendi« 

'  Okc.  Omftitiitum  non  fit  fine  animo  confti-  gnofci  poteftnonctntumex  ctaAarapcKoedcntr,' 

tuendi, ficut rec  ftiputacionae  animo ftipnlandi,  &cxvecbisqu2przccnerunt,vctra6Ut  Accuifius 

necpaAum  nudum  line  animo  pacifccndum.  Dif-  cx  iberedtf  ptlitm  tt.yfed  ttfitutMm  tnfr.Qiu  ttfi«m.fa-' 

fut  autcra  animas  conftituenai  ab  animo  ftipu-  (tr.f«fi-l./iftTumfbirbtmy>.$.fhMtgst.i.lediitaxittiG 

lindt,nonminusqu^manimus  ftipulandiabani-  cx  verboramqitaJiiate  ,  vcrba  cnim  ftipulanonts 

inopacifcendi/.tMrai^eRriam  y.^.quwlferifiif.  dtfdS.  funt  folcronianonctiamvcrbaconftituti,oinquo<i 

£tinomnibusicbusnontamquidiiat,quamqua  vixfic conftiratumfiDcvcrbo  conftiittendi,  vtcs 

inenteinipicicndumcft  rii/|.  Liiwmimi9.&  frt'  omnibusferc  huius  TicaU  lcgibiisanncecfi  exci» 

ci(i)i^il(nk»cnAf.£tgoftipuUtiointtiii^fiid^  piascaium/i$./.i«iiiMafiii|(!r. 

5  f  An  poteft idiud  conftitui,quani  quoddebetur ,  quxfitum  eft>  (ed  cuni 
iam  placetjiem  pro  re(blui  polTetnihilprohibiet,  &  aliud  pro  debito  conftitui.' 
deniqueiiquiscentumdebensyfinimencumeiufikm  pretij  cooftituat:puto  va^ 
lefcconftitutum: 

Ad  $.^.4»  PoUji.  Co  conibtui  poftc  volcnti  acdicoii  UnfifuMii^kii 

S4.i.»ftr£rumitifriievi^$rminii^i^iiibm,^citin' 

R.VT.DVB.  Conrtitutum  habct  qaodammo<io  uiro  crcHitorc  ,  ncc  fadlum  pro  fA^fconecfiftutu 

^rimfolucionis/jic»(/Iio.iff/r.  Atquialiudpcoaiio  pro dato  fohiipoftit i.^Mirr^  y8.  §.mAidttmiiA^.^ 

fblttt  non  poccft  Lui.  Miwii iMio fufr.  dir&mtiUk.  /UM:SatisfiiAttm  enim  accipimus  quomodo voluic 

Ergo  ncc conftituiaLud  pio  alio.  crediror  licct  non  Hr  fbhuum  l.fi remg.f.tmtAftl»'^ 

D£c.£ciarofolai  aliuapco  aiio  poteft duoimo-  iiU iuf.it figutr.dcl.dc  cum  facisfa^o  omaujproib*' 

do  volemi eieSlitoti , quimuis iirauo non poijStiC  littione mLfMtiif4i3i» ^i.it fdut. lcmpcrpiDaeil de^' 

^.muiui tUiiol.tumqai  ifi.  &fiij.C»d.defolut.  PJacuit  bitori  firisfci.iflc  ,  l;cit  nfhilciproiitvellc  fatisfa,- 

enim  tandcm  prudcncibus  ob  vciiicatcm  commcc-  ccre  Utem  UbtrMur  6. %.ijt^^miil>.iiud,fig^.vel  hjfttb^ 

cioRun,vteiiatc$  pio  alia  non  dico oblata,  fed  fi>-  filut.  Ergo  non  eft neoedl@»rdld>itnin  Rt ,  id  qood 

lutapariatlibcrationcm  /  f  fionfortein  i6.  S.fictntttin  conihciiirur ,  fi  moiliproptcrdebinun  fiat  coiifti- 

fiftrdi(9i^tHd^.Lfiei MUftur*nMff.dtiar. iot.lM  tutum.vt AccuriiusJ[iciDi^no»c eslioc $.&cx /. qui 
'"'  i9.i/fi«(»i»«»iw/r./»f<f.Qiudracrgo ftconffi-  '  mm  i^.J.i.iirfA.  mNnde  fi  quts cencum  dcbcns. 


caial  udpro  alio  uotcrit  vohnu  fciUcet  creditori,  Aumentumeiufdem  prccij  coiirutuat,valccconfti 

cdmnonfiat  confticucumniiiexconfcnftl,vifcci-  cutHm,quamui$eiufmodi  lidciuHionon  valcret/)! 

pttnn  eft  imcio  hnins  legfs.  Qinie  valde  piobo,  iM fiimfintm  ^xMtft.de fideiufi.  Gmfiitucura  enin» 

ouod  aduerfiis  Accurfium  &  loannem  Dartolus  pm (^lnrifing KALiieut^ n^jufjuut Mjamj dMio^ 

^l^tttacjctiamfaaumpco  ia^lOi&£ii^lumjico  d^>  deiuilbiyi,  .    V.'.   '  ^ 

£  f  Debitumautmexquacumq|aecai|ifpo^ 

.  '         .  '  .  cum^uc 

.i;;. -  . •  •;;      ■  '  ".  S 
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DE  CONT.  PECVN.  LIB.  XIII.  TIT.  V. 

f!ijRnqttetoBtti4£bu:liue  cetii>fitoe  jhcftrti  >.^c  Ci  ex  caii(a  eiiipciofils  prtiffatti 

debeat,  vd  ercAuia  dods  >  velejtcaoiatiikelt « vdexquocuDaque  coa- 

.  .) 

dd  i*£*Miimlmkm,    .  diMi^teatimRir tamen  ei  noua  a^lto  ,  qii»  porcd 

Mbere  vn1itatero»non  lolum  natutAliter  lant  ilm 

RAt.sVB.  QujMl^dtbtMNX^toain^tteceto^  hiitdebitam.quod  cotffttliklUheft.nec petipo' 

XxxQlm  fiue  ccrn,fiucincctti,putaqBof»dhirocdn-  tnii  ,  fcdetiamfi  cinilrrCT  ct  contra!n:n  ,  vcl  tjmrt 

tineatur, vt  in  lv\n suttm  7;.$ .  f«i **ff'^  contraciu , fort^ ,  li  facilior fit ptobatio  conlliiuti, 

■M|f>|iMip<m<l  ycrdbMctn,  vtplunroum  ,  quim prioritcontradlai,  qaitaroeii  &  ip(c probau 

ncm  ,quod  autem  ex  conftituto  dcbctiiratm  nifi  tur  fatii  per  conftitu:tim  t]inppe  quod  ficri  non 

p«  houoraiiani  iJtitnfUiuu  Inftu.diadun.  Fruifara  potcft  line  confcilionc  debiu  ptxcedeotis  j  aus 

«itcmcft»fi  qtiisaAiom  dnili  velit  adiicece  hono-  confrffioim^lct  piolMuionem  v  VthttnMkm.fJ 

tirhml.i.ftiprMFiihli(.hirmMa.  Sunt  cnim  cimlej  vU.infr  dtpefit.  Qmmquam  vix  cft  meo  iudicio ,  vt 

carnb digniotes honorariis ,  quantb  dignius  eA ius  quis  coAittiat  fcdrbere  quod  ille ipfe  iam  detKSS 

oiiik  iure  hononijo,  neqne  camen  prctorqtiic»  ciniliter,  iiiiitoittfliiMt  pur^  quod  m  diemtibWbft 

quam  facitfraflra/.i.f^rfr  i»/r.  vihonor.rtiftar.  Non  dcbcbat  vel  fiib  condicione,aut  conftituat  in  dicm 

cft  igiauf^etinittcndum ,  vtquodezcoitnaciu  dc-  ciierioremqaoddebcbattn  vltetiorem.  Valent  e- 

iienir «itiliicr,aide6qaeex  qmficoaittAa,pvtaex  trim IraitifittodicohftiHimeKpropter hatpotiffimi 

«aufa  tutelx  /.5.$.  mitU  itfr.  dt  Mg.  &g8im  poi&t  pccunias ,  quxnondum  poflunt ped  fiint  indudi, 

0OniUttii,vtdcbeatutitte  prxtorio.  vt  rcriptum  eft  in  L}.i.9ltm.&  lfiq.hfr.  C^tcriita 

DBc.ConlUidpoieftnottan«ilm<taod«bipib  quodhfcdidnttpoi&o>niUitiipecaniam,qu«  d^ 

conftitucntc  Jt bctur.fed  etiam  quod ao  alio  Ltnm  hcum  cnam  excontra(fhlincerti,ficinte]Jigendain 

|fU).f  fHMi  «x^iN  infr.  Qupd  cum  accidit,cui>  vidccuc,  vcfiabalio  dcbeatur ,  certum  id  fieri  ne- 

•dcMCiMiftitanTttlitaseft^per  qu  d  fit,vtvet«tide*  eeife(itvjaodel»ftote  priufqaim  ex  conftituto  pe«* 

kiionnoaus debitot  adnctatur :  ncmo  enim  ncfcit  ri  poftit . arg.l  qti S«iM4  ixt.$.  Jgtrim  dt  rni.  obligtt. 

Ct  editoiis  intciede  pluies  acquirere  fibi  debitofest  Habet  enita  nfwi|iiiinMjmi^lii|a  MMttl(t^ 

cumvero  quis  conffiuiicillad  ipfiiro,qooditmde-  piobcivdebinUBdRr^ ""^ 9hl^fr.  "'^'^Vy^ 

7  fDcbitufliitttemveliutytAriiffidt  v 

^d%.-J.DtbiU$m4Mtem  vel  nOHtA  frffcU.  fldotf  HAt^  kdthfaicf  Irttiarqae  iaris  ht  iiflnitalit 

&  i^cntiumviolatores,  vtTheophiltufcribitiniap 

R-AT  DVB.lIluddcmum  debitum  potcftconfti-  lii<4(4£(iM.nondebeteflcroclioreiascondido,qiU 

tUi,quod  cxigi  poccft ,  adco  vt  ll  quid  fir  quod  dc-  n«tOt»!!eCr iantikin  debecob id ,  quod  fic  perfidu^ 

beatur eciain  aaifiier » nec  tamen  exigi  poffit  pio>  iiec  deterior  cteditoris  ob  id  quod  fidem  debiiocto 

rtter  aliquam  exccptionem  dcbitori  com|>eten-  feaitui fil»fe^ueacaanualijkgcnanroiurefari>ai- 

tcm  ,  id  conftitui  vtilitcr  non  poflSt  /.  qaoi  fimtrum  tum  ptftluer«:Moiadefidebiior  bonam  BAhmpi 

tji.tSfifr.  vbi  ratioredditurijBi*  iarHmMitiim^  goofcat,&  conlfitaatfe  foIiitururo,quod  naturali* 

ftcani4<ju^cenJfiiMr4(J}.  Vt  intclligamas  adhocvt  tet  ancum  dcbmi,quidniejtconfttoitorcdc  ob- 

^nfticutum  valeat  non  lufliceie  ,  vt  aliquoiute  ligabitur  y  cum  Obhai  pottffinain  pecunias  qiue 

jld»e*rur  f  ecunia  qiue  confticuitur ,  Stiwcqpm ,  vc  dcbencur,nectamen  peti  poltttnt,conftiniuinda* 

iuribus  omnibus  dcbita  fic,id  cll,  &  natutati  iurc  6c  fint.vt  incipiant  poflcpeti,qucmadmodum  di- 

•honoratio  &duiU.  Mulco  igitui  miniis fufticcrc  ximusz6^frtudJxli.i.vlt.&l.A.i^.  Ciimque 

debet^Ttnmua  debitum  fit  quod  conftituitur :  eft  conftituta  indu^  £nc  ex  bomifide&aquittce,Tt 

enimciuiledcbitumlong^potcntius, qiiam  nai:i-  initrohuius  lcgis{cript8meft,mirarineroo debet, 

falc  .  cumrdqaoddebcturduiiitcr  tantum.pollic  faciliiis  admitri  conftinitum  pecuni* natutaliteC 

pcii  peraAionein,nonctiamidqaoddebeaunn<  canttinidebitz,quimeiusquzduilitcrtamftnkd»* 

t{imnatura]itcr,dcbitumaurcm  mngJspropric  il-  beatutnamquod ciuilitcr tantilm dcbctur, qnam- 

|kidfic,quodpcripotcfti.a«ri»f*/«io.l"jr.<<<»iiJX.^  P*"  po""^  »  "'g'  usaco.  idco  non  potcft,' 

'tOim.Lfidtitifirii.f.nmrMUtdtfiduiif.Dthkainma'  qnia^rio  per  aliquam  aceptioaein  fummo- 

femnanirahtcrtantLim  ,  vfqucadco  nondebctur.  ncri  potcft.  Exceptiones  autemfomnet  ciim  fitO 

Vtctiamindcbiiuro  dicatutm  i.5.  f.lmftrdttrdt/t-  ex  iurc  prxiorio.natutali  «quitaic  nituntur,  atque 

iir.ancrattemdidtardebitam  iropropric  ac  per  a-  itaperirioaemioiqaamcftedcmonftrant.  Acpco» 

feuVioncm,vtfaibitIurianus  mditt.$.nmr4Usl.\6.  indefccumpugnaret  prxtor.quipraccipuusxqni-' 

ttt  fidtiujf.NAm  nec  alius  vcrc  debitoc  dicita(.qaim  taris  cuftos  Sc  au^ec  eft ,  fi  quod  non  nifi  iniqui 

a  quo  inuito  cxigi  pecunia  poteft  l  diiiMr  108. 4»  debcair, conJBiiiivdUicr  pateicon.  Efletqae  bo« 

*gf^i£mif.  contra  mcntem  &  propofirum  edifti,cui  i  conira- 

De c  Is  naturadebet,qucmiuie  eentium  dare  rioconuemt,vt  ciuspccunix ,  qazoaturalitcr  un-< 

opottct  cuius  fidemiNtta  fimmsLtSaiMipiiM  i8j.  toni  defamicft,  conftitiinimpnnor  nwamndeni- 

C^MomsiUftlbfVLMr.acpcoinde  iquo  iaaito  qucnullusiiirisnatutalisautgcntiumrigoreft.cai 

csdfltpoiTetpecanU^quxnaniiaUaatgcnttamia.  aeqaitasvlla  opponarur.quodin  iure duiii  diucr-, 

teMCoditxcircnt  aOiones ,  neccnimtfla  eioeptio^  Ivm  eft,  in  quo  paftim  cqnicis  iari  opponinir  /.r. 

Hcfiimmooeri poflet;  Sed dan  fint adiones  om-  €»ldt l^lAm l^huut 8. Coldt iudic. l.  fref^txit 9. ittfii 

compamKmm dailiAqtuilcmaaiiKiiiiFes*  fMd^ifMim    ^iM» Vem»fi»**»^^ 
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s]Htflua.mtni.  Sic&fiiiriuiroraccedrre  narurali  dttuffoTinfiridtfitaf.  bimqfKhfpodtSCiUf,il^ 

t  f  Scd  8c  is ,  qui  honoraria  adione ,  non  mre  duili  obligatus  cH; ,  confH.* 
tuendotenecur.videturcnimdcbitum,  &quodiurehonorariodebetur.  ideo 
&  pater  dominusdepeculio  obflri^i ,  fi  confttcuerint,  tcaebuntur  vfque  ad 
'eam  quantitatem,qu^  tuncfuic  in  pecuho,cum  condituebatucceterijm  jiplus 
fko  nomineconlltcuit^non  tenebituc  in  id,quod  plus  eft. 

Ad^Ji»Sed^if'  «qwras facit.vt  qiii  atm filiofiniilias  ,  vc!  feruo c6- 

nakit,cius  pcculium  intuitus  tanquam  proprium  i- 

R AT^BVB.Qi^  hooontrft  cantdm  non  etiam  piiDs  patriraooiu,  quod  i ^atre vel  domino  imbeci 

ictniti  adlione(!ebctur,nondeL-c;iir  iuribus  omni-  nocipro  habrat  obligatiim  patrc  vel  ciotDilitiittad 

bastquamuisdebeaniteiiam  iuic  oatutaii.  £fte-  iincm  vfquepccuiij.dc  quo  fc  contraiicdi  f»eaiui» 

nim  iofl niplez,itaniqde,gendiim,<ie  ctnile (.1.$  Im-  temeii dederunr.ne  alioqui  dccipiatur  qui  camfi- 

imfiui^&ftffuprAitu^tt.&iKr.  &  lnftit.  tit.  deiur,  liofimilias  vcl  ctiin  (i.riio  contraxit,  qnadonallani 

tutur£au.& (iuiiL, Etso conftinu Donpotelt,  ii bo-  cum fcruo a^ioncm habiturus liiLtumpni»  107.4 

Baeft  catiocinaiio  enilSem  Vlpiani  noftri  in  1. ).  f.  rfg.rnr.cnm  filioatitemiamiiias  non  nifiinanf  cjuS^ 

tJnpl  diii  p.itcf  vii.nr,co  vt  ro  momionon  ni/i  ii»  qu jfum 

X)Ec.ld  qiod  iure  honorariodebetiir,magis  de-  fac«te  fotcini.fidubitti  10.  $•  fUmfmdutinfr.itfiii» 

.beiuc, quamid  quodnararaliinreiantdm ,  quta  iiiflti.&psfi.irifJtfHuU.i.qu4rjd.dt]MtidjiBMiintL^, 

pctipoteftperadlioncmbonorariam.qux non mi'  vbi  dicca^:',  Ik nK|;.iLboncsomnesiuriaboiioni« 

Aus  eflicaicft  adcxigcndum  qoamiit  a^o  ciui-  rij.cumsquitatcliimmanuantnr^adncxum/cmpec 

lis,fimpd6tal!taAbnt  qnz  nulla tnftaetceptio*  habentvtncttltimxqnitarisnaniralis ,quamtamcn 

nercpdli  p3(Tii.  Nam £c  atiucifus adioncs  hono-  fufiiccrctnnn  rcptii;n.irc ,  vtconilitttipotfet<faodf 

tarias quje(lamcxoepctonescompetunti,/M.<^rl(.  iiue pisetor^o dcbcrcnu Repugnacantem eotaniu 

fiifr.de pubtitMrmtu^»  Quodcuiiiaccidit,non  cafu>quoaflio  pnetomfiuniiioQcci  aliqua  excc- 

cft  exiilimandum  poile  peciuiias  illas  conftitui,  ptioncpoiT!r,quomodo0(inaA»iieciiiiUconcin- 

Siziurehonoratioia  dcbentur.quia  ncc  dcbitx  giti/).^.i  or/.Maior  entmfquirastanqnam  fortior 

ci veci  poiIunr,ci)m  eSc&u  exigi  non  pofTint  fi-  vincit  fcmpcr roinorem  unquam  debiliorem LJiftr. 

cnt  nec  quxper adtionem  ciuilemdebentut,cui  a-  im6t,i4»i4fttiu^Jtfifft.  necxquitasill.i  condi. 

liqoaexceptio obticiexxquitate podit.  Itaqucio-  tuereiusnaturalc potel>,qt)xa  m.>.iurc-  a!i  1  .cquica- 

cushic  nece(Iari6  incelligendus cA  dcea  pccunia,  te  vincicur.  Potru  ciimpatccvci  duminusadi^ne 

2B(  peradtionem  honorariamficdebcatur.vtnul-  depeculio.obftri£kioonltitnerantfiiononuoe,tioa 

i  cxcepdo  metuenda  fit  adori,  vt  quod  honorario  ad  aliam  quantitatcm  tencri  ex  conftituro  poduni^ 

iuredcDCtutedamiurc  naturali.&gcntiumdcbca-  quamquxtum  fait  in  peculiociim  conliitucbatur» 

llic,qiiainiiisnon  etiam  iure  ciuili.  Quod  enim  di-  quiancc  aliud  ab  eis  debitu  vidcri  poteft , cAmtf- 

cimus,  omnibusiuribiis  dcbiram  cf!c  oporrcrc  pc-  pus  conftituti,^f  promifll  •nis  f.;i.'>xinrpicic<.!am  iit 

Cuniam.vt  conftiiuipoiIic,(i.i.).j.i.  iMfi.  tum  vcium  /  fipattr  filit  44.li.7fe  f  dihnotcnnif.dt  mr.dot.  Adcovt 

eft,cum  incipimusaiarecittili,cegrediendumenim  cciam/icxprc  sc  pius  luo  nominc  conllituerirpatcr 

cll  vlt^uc      iiis  nattir.ilc  ,  vt  apparcat  ctiam  iu-  vclciomiiuis  ,t]u.im  tum  fuctic  in  pccii!'o ,  n  -n  tc- 

tc  nacLirali  cam  dcbcii.  Scdciamincipimus  diu-  ncancurtamcninidquodpluiell.quiaquodplus 

renaturali,noneft necefle,vt  aliis  quoque  iuribus,  eft.ltiic  omntno  indebicom  &natucaliiare prx-' 

prnrtorio  (clicct,  ac  ci.iilipccuniadcbcatur  dcbicu  torio,quaini!i^  placeattcncrc  .'idlionc  dc pcc.  Iir>, 

crim  c(Tc  vclnacuraluiiicit.vtfciipiunicftm  $.prx-  eriamfinihiliitin  pcculioeotcmpotcquoagitur,(i 

ce Jcncc.  Qnod  fi  indpiamus a  iure  prxrorio quod  mod6  aliquid  fit  tempoce  ceiindtcatx /  qHtfuHml^, 

medium  quodammodocft  intcr  ius  naturalc  ,  aut  inpr.nf.  deptail.  Noii  cnimco  m.iqis  t  :n:rc  potell 

C6ritim[funtenimilbhacpattc  iynonyma,  vt  in  §.  conliitutum  li  conllituti  tempore  nihil  dcbcatur, 

fingKkmm ti^tJtnrj&ttfijSc ciuite  non eft progrc-  quia non poreft cios raliditastn fii^enfb efle , ncq; 

dicnduinadiusciuilcjfcd  rcqrediJdum  ad  natura-  cxalio  qu.-im  cx  prrlcntidrbiro  vircsacciperc.  Sci 

lc,vt  li ctiam iure  natutali  dcbcaiurcoftitui pofiit,  hocica li iuo nomuie  confbiucrin:, vtdJximus.Na 

^uamnisiureciuitinoR  fitdebiili,noniiemfi  inte  vtexInlianofiibiicitatin/.jS^.fifilijnomineconfti- 

quoqne  ciuili  dcbc.nnr ,  non  autcm  iurc  narurali.  tuetirpaccrfc  loluniniin  dcccm  qncfilius  dcbcb.ir 

'  Excmplum aiSlionis honorarijj pro quaficri confti-  cum  non  iint in  pcculio  ni/i  quuiquc, :n  dcccm  cJo 

iiicfipo(fic,adfett VlpianasinaAionede pecolio  conftituupeconlatenebitur, quia non iicuc patcc 

quatcncturdominuscxcontracfttifcrui.patcrautc  ita&  filius  ipfcqui  contnixir,  dc  pccuIioduniax.-it 

«x  contradufilii&miUas.  Suiit  cnim  a^ones  om-  tcnciui^edin  folidiira  IfiquinHm  filieftm.44.uifr.de 

iiesdepeailiohononiri;/.i.mf.J(p<n(I,ScTitnlisfe-  /XiH/.rndominoqui  proiemocoftituir, paullo ma- 

quctibu$.Ncc«COnrra(flibusfiliifamiliasaut  fet-  iotdubitandi  ratiocjI,cuinreiuasip/cpropriiJntlu| 

ui  tencntur paterauc dominus  auilitcr,fcd  canmm  dcbcrc  polHt  ncc  ciuili  iute  nec  prxtorio ,  quippc 

iiiiepr«tono.Qaid*Antenentureti!ittcenatnnli*  dHmieml  nonminns  incogniti  fint  iure  prjrroria 

Mon  vidctur,cu  ignoratcs  obligcturex  contradib,  qii.im  ciuili  /  7«!  ttfi*mtnt9  io.§. firuminfr.qtii  t/JlMtrJ 

ahotum  in  quibus  non  intcruenetunt.  Scd tamcn  fMirftffLqu»ditttmttif.MtUMir.  Vndc  cft  cir ri  !  cfi 

eoocn  eft^qnianatataUsobligariotUaeft qoxfitlo  imionallaaaioedl«ibiiC4LJL<^      101  difer- 

BMoniiscquiHtis w^mtmlS^kmm  Mf.CifM.&ii^listeiponfioeft,reni^ 

neque 
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^   ciuili  neque  prxmrio  iute  aitc  ohUffui  aot   bi  dcbcri  id,  quod  uiticn  dcbitam  eiie  oistialiuii- 
«omieafai  poinrtt.bbligari  tameii itetikra!iier>fieic   ac  apparcar.Ezhocenim jorduliddaAiocMnn  dat 
BccnawMUinrediffcT^inc  acartcrishuminfbu';  rf  f.    prxtorrcmifla  t]iiacAlotae,ahdebeatur,  duramodd 
fi$tiMkllt,  ^ftiniAtut  ciiimobligaiionacuraiisex   lutatum  f\t<kbet\hm*k%AA,&ftif.f^.demmr» 
••qutene naHtiali.lytil ditittMM,te clc ftdo cniuica- ;  Ergo  K  quitcDiidiniic6idlblmiirahi,quod iut»* 
paccsrunt/cruinohihinuiqUSliL    i  I  ntcftmmj^i.    tum  cft  <!cberi,perindeobligabitur&  dc  conftinH 
fKpMffculltiui  bertfi^^JttHil&dtmu^JMftMrd'    upccuntaooxiueniemMdi  Sc  naturaiiter^  ciaiH- 
'llMri  uapriHc.fKfrMtmi.i/fi^^^txalti  M^ifrdcbi- '  -ter  deberemr.Nam  &  hamcalitet  hbc  debcri  cx 
tUm  cflc  fuflicit,vt  conftimi  poflit,  quOroodo  fcri-    apparet.quod  iufmrandum  non  mod6  rri  iudicat» 
Ytamt^ ini. frtciimu.  AliDdescinplmttadbonii  fcd ctiaorp»dci& uaittfiaiiCMM»  vim obaact toi  1% 
:proqua  iicticoQftiromm  ipoffic,  adfcit  irir|j.|J^INbiMiK  " 
iidcc*qai4^bifKairfaci&doidiiiiH|^  .^/s/.^X* 


t.lTiiANirii  iibco  iLDigeftonnh. 

QVodniiiij nomitleeotiftimeritfed^^m  roIimirUm«jqt]^Qbiil^cuii(| 
ft^uiaquefaenatydecoaftitiitaiadecemtenebicuir. 

Mhin\aliud      nomine  jUijf  iioai{belu|iiideih  fi^^ 
JldLi>»$^fifi§i  dcmiim  conOituitur ,  qUod  iilius  ipfc  dcbct, 

^*/  non quodpatercxruapeifooa  quamuisciicootia-, 

ltAT.bVB.NbntehctDrpatcr depecalloi^cic  <£luftli).ldtfHiaraeftndoniiniMc(MftiUlecicnomii> 

JBOntradlu filij ,  nccrurfum  cx  contra^au  filij  nili  ne  fcraiplusquatn  fitin  pcculio.  Etficnim  non  ii* 

Ijiucenw  tnpccaiioeft » vt reripric  Vlp.ia  $.flt  l^k  cui fiJius£uniiias ica  fic  icruus  conacniri foo  nomi- 

fMMlMf*.  Etgo  eciimfi  conRttaeritnoaiine  filij  fe  ne  poteft  Ixmfin»  royJr  ttgJar.l^rmmt,  CJtiaii 

A>Iururum  p'us  quimin  peculir)  fit ,  teneii  in  pliis  zquc  ramen  vcrum  cft  fcruum  qui  contraxit  dcbe- 

tton  poieft.  Dac.  Ettamquod  ab  llio  debetur  con-  rc  Iblidum  naturaliter.atquc  iiiu|s  folidnm  dcbccdS 

ftitui  poteftl.al» firir f dfimi  «cff iami sa|^.Im4incec-  cioiO  ime  &  prf ; orioxquod  ru£cir,vt  qu#d6iiiiii  ' 

dum  etiamn  nuUos  appateac  quiinttum  dcbcitf.  debet,perindc  cunftitui  polfit  arquc  quod  61ius& 

bddam  u.infi.  Acqoi filius pcculium habcos, il  co-  fnx.fMimm  t.fif.&  ^r/r. vbi dixi. Non piacct  au- 

traxerit  obligatur  in  folidom ,  hoe  eft  etiam  fopri  tem  mihhvt ineiiiie  Baitolb i qnod  Accariint  legi^ 

quim  iit  in pccuiiol/f flir  amflitfdmiliJliit^.dtft-  hixiva  ratjonem  illam  3diR;rt;qu6d  patcr  confttcu£<* 

(Ki.£rgo  &  falij  Borainc  conftitucre  patcr  Potcft  fu-  dottomine  filij  folidum,rcmictetcezcepcionemn* 

pra  qiiahticatem  pcculij  *  neque  coQfanilMdtifta  deamr,n'e  fupri  quam  in  pecaBoeftceheanir 

ilte.qaaii  nihilintcrfitan  patetfuo,aofilij  nomi-  ^.^■ptn  &  vlt.fHpr.fi<jyis ctuttot,.  nuUam  enim eiae* 

neconftimat.  EtficnimtttmqUoqocciimpatcra-  ptioncmhabetpatetnonuhe  £iijqtiianecfiIi)ao-> 

Aionedepeculio  conueQitoriCxcohtta^filijie-  minedepecnliu  aacin(bli(him  eonaehiri  potefti; 

ttetur,iiont»mennominefiUjleaetar,^edfilo,folus  fcd  fuo  projpriodcMculio ,  infoUdumautemnal- 

enim  parerde  pecDlin  tenemr,  non  filius ipfequi  lomodo,oifa pbftqaini qwiftitttitie fiiqttOoUncfilji 

aoocnxic.£cabndloagicft,cxcomraAuiiiijcoa-  ]tiinnim>qoaniilm  iliil  ilftfVRi 

},  Vi»iAMT«  libto  t7Jid  Edittatik 

QVoii(iniirln»pla8toDi)ituit6kdote,  qu^m  &cerdpdtciit;^kiktMtaii2' 
conitituit :  ia  lolidum  quictem  teaetur :  (ed  mulieri  io  quaotum  fiicer^ 
pQtcfiiCoadcmoatuc** 

.  ientbmqocipfidcbctar//MjM^iri»rid)i^^ 

Adlj.^A/Smtritidk  dr«AiM.IbraiKiidtteftiftacseepcieezinimen»c»- 

riim  qti ?  emciunt  indebttnmitirc  pt;tario,id  qood 

H  AT.t>vT).Non  tencmrmahtuuadiciodcdotc  cftdcbitumiaie  cioili,dcquibasinji^xin^.quia 

laptaqujmfjccrcpolfelJMWi««i».«iwJ»Jf  «ohtefpicit  iafticitm & cqniutcm  aot  ihiqoica- 

A^r  ttuitr.  Ertenirocx  numerocaruni  pcrfonaitim  tcm  cau&  fedpriuilegiuni  pcrfonx.  Argumentd 

^mibasteacccntia(kbctur/./bMfKi  i6.&ftq<j.  infr.  cft ,  qnodhereai matiti  non  idcmconccdituipti* 

^^f«fKii«Xi»<MidHMaHtaMM  i73.iif/Ti»c.^rrfj  twr.Et^o  uilcginro  quomiiidt  In  feKdiin  (laodciMnecayt4}nlA 

ficonftiiuatcx  doteplus quiiu  facere  pofltt ,  non  peilonalc  crt  A' cum  pcrronaextinguitiir  i.  /. tndrU 

rtbiigabttutex  cf>hftsittto.Taoquam  indebitumiit  nno^/ff^.Aliacnim  funcptiaileg^caaijcallapeei^/, 

oiTinc  idquodabcoptomiftiimeftjfupriquimf».  (bnc l.i!ir ^icrilii  ^tii^JitdMtfmi tnkASmfdi 

ccrc  poflit.proptercxcepiionemquamhabctquod  «iAg.iiM.Pote(lcrgo  marituscot»iftituefedbtemfo- 

fitfiicit  ad  hnpediendum  coftftimmro  S.frtx. tnfr.  ]idam,qoia  fcfehdamdefact,  idc^uecft fUod  Vl* 

pr«afcttimcumcxceptiofitfiiaonbilis'U2'/.fvi  tx-  ^anosmcfctilHtfcitfdMaaiMi^Mriit 
gL^ignem  no.fifJtcMti.  imb^.  Dbc.  Quod  matiaii       a   Stim»luu  m  qndntttm  fdctrt  fotifittndtmiidi. 

tCMUitiodiciodedotevltia qukm facetepof-  ntr.  RAf.hta.PotcftqoiHbctfiioonacpriailcgM 

fit,rionillam  rarionem  habet ,  quafi  roariras  nihil  foorenunctate LJimdex  ^i^ifrkitmiMtrXft/i,  C$iM 
^gip\\^isAt}Kti[(iAiJi\imtn\m  A^ti]^Amo^^  Ercomamusqaifoototmptiailegioncfiipi^i 

f *Ml^#iini  in^it  "ii  liir^Ti-     f '"^  lyiim  hemfVK^oM^nBtma  dcbtct,fifelidirti 
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confbtaat ,  ficiui  renetiirin  foltdum,  ita  oc  in  fljli-  tur, fcd  ctiam itnpedic  ne  confticattttn  valcre  pof-i 

.  ciuiu  cDndc-innari  df  het ,  quafi  priuilegiiim  faum  (it<fi9.$  proxjoft.  Nec  cniti)  pcaecorpadnu  vlluna 

vltioicmifcfic  ,  vt  Accuiiius  nolU-r  fctibic  iii  Ijic-  valcrc  conltitutum  cui  pbflit  opponi  cxccptio  ali- 

_  cic  l.fTiudmu Mg.L:^,^^ttt.&  vUtm.fuftAfiquu  c*u-  qua  .tquiutis ,  licuti  ncc  dat  vnquam  rcplicatio^ 

'  ttof!.LftqukidtgtMtntixjiifrJ$mtM.  Nametfifoli-  ncmaducrfuscxccpci'  ncmdoU  (.«pttiCdJinK^.  $; 

dam  doicm  foluifTrt^nnn  rcpcrcrcr  /  qtni  nuriti 8.  MmtUus  15.  irJriiedaUnuli  txctpt.   Eft  cnim  midto 

,  fSrfcq.fkpr.de uvdui.t^i4eb.  LunUuutuniauiem folu-  cxpcditiusdicerpconditutum  non  valcrc.vt^n  JiA. 

tionis  loco«ft)&conftiniens  Jocoiblaenttt  kUim  %.fnx.  At  cum  cxcepciotalis  eftqmenon  Adc  cx 

tfil^.tnfr.  '  debilo  ir  ^tb;tur,i,vt i!Li  dc quaD«nca^inius,ci  H- 

DEc.NcccaquidetneXGepcioiCtninaviJeripo-  cutinonii.ij-cii.r  conrtiiutum, ita ncauc  pcrcoQ. 

ieft ,  tfuteif  debico  fadc  indebitwn  ,iaipeditque  ■fticacum  rem;  iVi  intcUigicur.  Pcoinde  fi  maritia 

conftituttirr rqiunto minu^sca quc potcft rtarc cuin  conlluuatfc  doteiii  intci;ram  foluturtim  ,  fc  qui- 

conituuio  ncccarurfumquxpollct  opponipoll  dcmobi)gat>vt:otaiTilo!aat,quu&ioiamdcbuic, 
fententiam  &  condemnationem ,  cum  nonpoiSc  °  ide6que  ncctcpctercquicquam  potcft,  cotaift 

is  qui  coniUtuit ,  dctcrioris  cfH.  condicionis,quam  folucrit  diLt.Lo.c~  -)  fu^.  de  coniUn  ii:dt!)  1.0  iitmlg. 

•Xi  tara  cflct  ccndcmnatiis.  Poorproponcio ptoha-  ItMm  vttfic.  huicpMtrt  uifii  dt  lil/a.Ujdt.Scd aoa  ide6 

tnc  ex  eoexcmplo  quod  rnbiidtur  in  i.prtx.  cum  amiccic  exccpttooem ,  vc  fupri  qu £tcece  poflfc 

quisid  coftituit  quoildthc batiurc  ciuilitantum,  c  ndcmnati  dcbcar.  Nam ctfi  pcr  iniuriam  mdi- 

non  etiamprorcotio  ptopLcccxceptionciQ.  Ncce-  cisinfoiidumcondemnatuscflct>adhuctaiucnea> 

•iiimconftitaendoremictic  ex£epcionem  fibi  cmi^  dem  exceptionein  iiidicaci  exccuctone  Tti  poflet 

.prtentcra  quam  firemirrcrcr ,  hoc ipfo  diccndu  n  Lex  dtuerfo  17.  §.pjri»i. infi.folat  ttutrim. ncrapc  quia 

•eflcc  vaterc  cooilirutumciuspecunixt  quar  cxiiuie  non  im^  ugnatiudicatum  L  Ktfuuiitu  41.$.  vlttm.  it 

-iafikdebericapfflecctiimiarepraetorio.  Quider-  lnidJ^.  vottii qua  racione iu  :icanimnon  impu. 

gricft?  ralcnimiriim  coi.rtiniitiir  dcbitum  ,qua!e  gn,it,cadc  n  iicc  iinpugnat  corlhtutum  :  con(e* 

<&.  ui cft, coropriUinuomtubus  luis  qualitatibust  qucns  leuurcfl,  vtctiam poil  con^iuucum ,  &an- 

Jiecenimnoiiat}o6cperconftitotum,  vipecdde-  te  conderonactonem  muitomagisopponi  poflir, 

j^itiopcmdc  qu  .  in  </;<!?./  f  qviidiUguuerit  yl.idquti  nc  in  foIi'ium  condcmnctur  ,  qiiauuiis  fohduni 

1^.tt*fr  Acptoiudc  iiquaetatcxcepttoanteconfti-  conftiiueric ,  non  quaii  Ibiidum  non  dchirat ,  laf 

' cocanqajcesdebtioture  duili facetec  indebtcam  .qatanifatt&dc  proptc^  qood fittwi  ci  piiudcgiuia 

juiepnnotio  ,ca  iwn  ibli^  leinifla  non  incell^-  M&iendamfit. 

X  ^  Si  quis  autem  confticuerit,quocl  iure  ciuili  debebat,  iure  prxtoria 
nondebcbat>ideft,perexceptionem :  ancon(tituendoteneatur,qua:ricur.  &i 
cft  yerum ,  vt  &  Pomponius  fcribit ,  eum  non  tcncri :  quia  debita  iutibus  non 
cftpecuoia,  ^ux  conflituta  eft. 

♦  ..      ,  tepetendum  cft.  Planc  fi  quispruJcnt  &icicM 
Ad  %.l.Siqitu4Mtem.                  .  conftituateampecuoiam  contra  cuiuspcticioncm 

leiatie  cnwmeflc  excepuonc  nacuralem  acquica-  . 

Rat.dv».  Eademeft  qiutadvet/tculuihpro^  cerohabentc,noncomagi$  quidcm  conflirutum 

ximc  przcedentem  j  qu6d  is  qui  conflituit  debi-  vajcbit  ad  produccndam  adionem  conliituta pe» 

tum  aductfus  peiidonem  ,  cuitu  aliqua cxceptio-  ' cani* ,  fcd  cxcepcio  lainen  rdmilTa  inrelligerarfvt 

nc  tutuscm,  cam  exceptionem  rcmifiirc  vidca-  prioradlio  rcmancn  vjIkIi  vt  BsTt.doietjdl.n.§.,. 

tat^gtm.LfiquititUgdUtrtt  li. ittfra  itmUMt.  L  4.^.  w/.Bcndautc  Vlpiamis  iic  loquuuri«w^r*{«w«a« 

ftttult.&  fUm.fuprkpepikmtm,  Sed  decidcndi  ra«  MtMtMtfiifrtxctptioptmyVt  inrellig<^its de ea  de- 

cio  eadem  quoquceft  quam  attulimus.quod  con-  mimi  cxceptioncintclligi  hoc  dcbcrc  quxd  prxto  - 

Hicttatac  deoitum  quale  cft  &  cum  ommbus  iuis  i c  ipfo  intrtHiuct.i  iit  cx  xq uitatc  natutali ,  qualca 

quilitacibus, necpec  confticutum  fieri  poieft  de-  iiincexceptioncs  piidi  iiirifiurandt,nonninnenu« 

bitnm,quodipfius  confliiuti  tamporc  fuitinde-  pecuni.x.i\:  doli , qiusliic  in  cxemplum adfcr:  Ac- 
bitum.  Dcbium  enirapccuniamcllcopoitct,ncc  ,  c\itCMScxl.Siiibui?!gy^.tt4turalttinfr4iUfiiut.l,vit, 

tantiim^iie  daili,(edetiamtace  pcxcorioaacfal-  fiipr.ieiureturJ.incQntrdaibMH^.Cttl.dnttitiimnrM' 

Cetnnacuralieotcmporc  quo  fit  c.inilitutum ,  vt  cun.l.i.§.(ircditfradtdoli  mMttxcept.  Adcxcluii&i 

ytXt»xl.i.%.dibuum  &  j).vUim.fi^. Ak^ui  non  debc-  uem  carum  cxc-'ptionum  qua  cx  lure ciuih  com- 

rarpecnnia  qux^topteraliqBamexccpuonem  io-  pctunt,&quxlicctaprxtorc  ipfiidenrartranquam 

WpnBtorioexiginonp&teft  ,  nihil  enim  rcfcrt.in  quirit  cuftos  ts:  miirlVct iuiis  cr.iilis.f.int  taraen  d^ 

^uid  ipfo  iurc  non  dcbcstur^n*er6  dcbeatut  qui-  mlcs  magis  quini  prattotia;  ,  quaJis  f  U  exccptio 

detnipfo  uiic,  fcd  pcr  exceptionemaUqaam  fam-  Macedoniani, fpiainconftac  noncunex arquitate 

moucri  ador  p  'fllt  /.  ntbH  intmjl  iM.de  ttgulii  iuriil.  vllanatuiali  indii(flamcfle  ,  ac  iiuorc  cxcapicntis 

fnduarts  10  l  iltbtttr  loa.itmb.fiffufK.  trgociuf-  quamcxrigorc  iuris auilis,8: odio  trcdiuuiv/.  qui 

«iiodidebitum.cum  veri  Sc  eftedu  tplb  ractonibus  excipiknettt  40  fiipride  Mwfiff.  ittdei.  Lft.-i fipdttrfJiu^ 

a-qmtatii  iit  indcbitum^conlLtui  nullomodo  po-  lui  g.  5.  pc.uU.  i',f/a  dt  Se/utl^tMfuUe  Metrtdmitm' 

teft,  ^M,  inquit ,  Vjpianus  dtbttd  turibtu  neutfipetu.  Idcotjue  non impcdit cxc^rio  iuec,  quominus  fil 

«iM  fudtonfittuut^  Cttiustamen  rationis quisfcn-  lius&mUias  qui  mj^tu^m^cuniam  contra  Scna- 

liuficcxpJiGaiiim^ta>ifam^  wfaaafelmm  «g^^  v„^^ 


* 
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eft  quod  ncc  repctit  fi  foluat  i.  l.ftdfi  (.r!t.&!  ftq, 
& d.i.quttxctfttonm.  Ptoincic  ncquc  cxceptio  hxc 
impediet  conditutum ,  ad  quod  fcilicct  fufficit  dc- 
bitiimelle  raturalitcr  id  quod  connicuitur  d.i,l. 
dlbitum  fupT.  In  fumma  fic  vidctur  hoc  tcmpcran- 
dum,  vt  exceptiones  Faaotabilc$&  zquitatenatu- 
rali  fuft'iilt.T  qiixfoljti  rcpctitioncm  miluccrcnt, 
txAcm  impcdlant  conftitntum,  qnod  foio  zquiia- 
tii  nitoralis  vincu^ofubfixum  cfTc  Prottor  vclui:: 
Alioqui  diicndam  circtdandam  quidcm  crcdito- 
ri  atfrionem  corftiftJtxpccunii ,  fcJ  adiuoandum 
coiUlitacniem  tadcm  exccptionc,qL<am  iub'curu$ 
fucfatjfi  amc  conftirucum  aCltonc  illaciuili,  qua 
tcncbaf  nr ,  c Jnucn:us  fuillicr ,  quod  ramen  abfur- 
dumcffcr,  quiaPrarfor  aurab  inirtonon  patituc 
conflitucum  va'crc  ,  auc  adiicrfi:s  conflitutttm 
iquod  vaiuit ,  nulbm  dat  cxccprioncm  conflitucn- 
•ti.  Addit  AccuifiMs  ciccptioncfi»,  nill  cot.flitutum 
pcr  ciiorcin  fadli  &  ici:'>Tar)iiam  a  filiofatrili.is 
faclitm  ptoponntuc  ex  Ug.  vlt.  h/fr.  de  i*C.  Mjctd. 
rc<5lc.  Quimoii  cnim  lcx  il!a  ron  de  conflituto 
loquatiir,  (eddcpioiniflioncpcr  llijnilationcm  fa- 
6ki  &  quidcm  aiiimo  nouandi ,  attamci  «qi^c  ad 
con/litutuin  trahi  poccft ,  rum  ci ror  ftdicoiifc.i- 
fum  impcdi3t//f<//«cirrf  io.wfr.de  *tjU4  &  MtjudpiMH. 
^tiend.  Itg.  i.fypr-  dt  tudic. Itg.  fi ptrtrrorcm  i^.dt  iurifi. 
■U^.Ktbilionftf/fui  ii6.'^.i'lt.de  rt^uljur.  Practor  autcm 
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non  alia  conflituta  quam  quac  cx  confcnfo  fe^a 
funt  tucatur  //j.  i.  rn prtwip.  fupr.  Qui J  ergo  li  qiiic 
vltro  confliruat  id  quod  fciat  (c  nullo  iure  dcbcre» 
Accurfius  pofl  Bulgatdm  &  Hupolinum  putat 
com  tcncriex  conftit.ito.q.mfi  donjlFc  vidcafut,cx 
regula/.carwpff»7»rm  j?.  dt  rtg.  iurj.fi qnudtttgdUU 
Ttr  ii.infr.de  neust.  Ei^o  tamcu  contra  puto ,  ncc 
cnim  dotjatin  ficri  olim  potciai  pcr  pa^kum  nu- 
dum  anrc  lufliniani  conftitutionc  in  l.fi  quitargtU' 
tum  i^.f.vtl.C.  dedontt.  fed  tan>  lim  per  iradicioncrn 
aut  ftipulatior.tm/.  Pdptntnnus  i\.  dedou*t.int.  ytr.& 
yxgr.  quorum  ncutrum  inteiucnit  in  condituto. 
Quod  fi  alius  e(\  animusconllituentis ,  alius vcr6 
piomirtcntis  iig.i.^.  eum  qui  fupr.  quanio  magU  vc- 
rum  cft.allamcllcanimumci.nliiiucniis.al.um  vc- 
T?)  Joraniis  ?  Dcnfqnc  conllitutitni  quod  non  va- 
lct  q-.iomodo  vim  donationis  li.ibcrc  potcll  ?  Ac- 
qui  conlHriifum  non  valet  nifi  dcblium  aliqiiod 
prxccdat.^altcm  naturalc  rfj^.  Itg.  J.  tj.  dtbitum.  Er- 
i;o  ncc  iurc  donationis  v.ikic  potcft.  Planc  ft 
conftitiicns  pr.flca  fduciit  lanq  lam  dcbitor  cx 
conftitiito,  cum  fcirct  conllituiiiin  non  valcfc. 
Tum  vcrb  tc£tc  dfccmus  fadam  vidcri  donario— 
ncm ,  non  pcr  conftiiutum  ,  (cd  pcr  fnluiioncm, 
nccproinde  rcpciitioni  locuin  f.irc  ,  cx  tcpula  dtih 
Ug.  ciittaptr  trroTtm.  lungc  qui  Jicam  ad  Ifg.  iuHe- 
ttiw  II.    t.  thfr. 


i  ^Siis,  cjui&iurcciiiiU,  &  prxtorio  clebcbat:  in  dicm Tit  obIigntus,an 
conftitucndotencatur?  &  Labcoait  ccneri  conftitutum.  quam/cntenriam& 
"Pedius  probat,&  adiicit  Labeo,vel  proptcr  h.is  poiillimum  pccunias,qux  non- 
dumpetipofTunt  conftitut.Tindutta.  cjuam  (ententiam  noninuitusprobarim> 
liabct  enim  vtilitatem,  vt  cx  dicobligatus ' ,  conftituendo  (c  cadcm  dic  folutu- 
fum,  tcneatufi. 


A  T.  DVB.  Quod  in  dicm  certum  debetar, 
licet  iaro  dcbcatur,  quiadicscc(nr,non  magis  ta- 
^en  pcti  potcft.qaim  fi  nondum  Hebeietur,  qoo- 

■  ni*"^  dics  noridum  vcnlt  ieg.  (tdaedit»  itt.  de  terh. 

fgnific.  Itg.  (iipuUtio  ifia  5S.  §.  ifittr  mctttam  Itg.  quthoc 
ditn»  41.  Itg.  Iilferhomo  %.dcctm  hedtt tnfr.  de  vtrb. 
eblig.  lig.  quod ittts  •jo.dtfolut.  iiia  «^quca^cietcte- 
ditor  ,6:  tcmpoicpluspctcrct ,  idcov^uc  cauTaca- 
derct  (i  antedicm  a^rtct  Itg.  vnit.in  fin.fupr.qudHdt 
Idits  vfuifr.Ugjt  ced.  Ergo  i  cq-.ic  ct>rltiii.i  vlili<ec 
poccft,  (ic.it  i;cqticc.)rripcnfjiiiMtcri.npotcft/<g. 
ejuod in  diem  7.  Itg.  cum  miHti  l^.f.t.  'infr.  dttoistpenfdt. 
Dec.  Vtcptifticutum valcat, fufficitdcbitum cffc 
iure  niturali ,  vcl  pmorio  id  quod  c^nftituitur, 
licctyetf non  poflic^f.^f./fg.  1.  $  dtbttumfufr.  Aiqui 
ciiiod in  dicm  dcbcrur ,  tain  veri  dcbitum  eft  qu^m 
fi  dics  iam  vcni(rci,rKct  pcti  nondum  pofItt,idc6- 
quencc  fi  anrc  dicra  folutum  fit.repeti  tamen  po- 

'tcfl  leg.indttmdtktttr  10.  fupr.decondi&.indtb.  nccta- 
jncn  intcrim  compenfaii  poteft ,  quia  compenfa— 
tio  pcritionis  vim  obiinct  !tg.*mpltUt  ninftti  tj.iufr. 
tdt.rtm  hahcr.  Conftitutum  vcb  non  pctitionls 
vim  habet ,  fcd  folntionis  Itg.  idtm  tft  10.  wfr.  btc 

'tiiuio.  Ergo  qticraumodiunquodin  diemdcbc^ 
tur>  foiuiantc  diem  potrft,  quia  Totum  mediuQi 
eeirpus  libcrum  promirTori  ad  fblucndum  efte 

'  intcUigitnr  rfitl.  (.  jrffr  &  di&.  ieg.  qutd  ctrtditg. 

'  m»  res  9S.  $.  mtht  d*tt  (ti^  tuuU,  iia  &  cos- 
Toni.ilL 


ftltai.  Et  vcrb  propter  has  potidimiim  pe— 
cur.ias  ,  qiijt  nondum  peti  polfunt  ,  indu^ 
fuiffc  conftiruia  Labco  dicebat  ,  proptcr  pu— 
blicam  vtilitatcm  ,  ad  quam  maxii*  c  pcttincc» 
&adlibcrtatcmcommerciorum,  vt  riciiiiis  obli- 
gaiio  i(c  contrahi  pofHt' ,  6c  tfonirada  probai/, 
vt  fcripfinuis  ad  leg.  i.  p.  debitun  tuitm  &  td  ftq, 
fupr.  Coi-fU:uta  vcib  faciluisfiunt  qi^iiro  ftipliU- 
cioncs,  ciim  ncque  fi.lcn.nfta;em  vcibcruin  cxi» 
gant.ncquc  pr.'fcnriam  ci^s,  cut conftituinir.rt^d 
pcrcpiftolarn  &  pe;  nunciumficri  puffini  leg  qni 
•Mtttm  i^.f  .vlt.infr. 

a  rttxdu  ebltgtttt,  R  a  r.  D v b.  Qiit  bis  rdciH 
promittit  ipfo  lurc  ampliils  qnam  fcn-.elnon  te- 
tictur  Itg.quibii  it^.iltvetb.otl:g.  nili  prior  oblt- 
gario,&  ex  ca  coir.pctens  adio  ;ali$  foerit,  qii« 
potaerit  elrdi  pcrtxceptioncm  Itg  fi  dtri  15.  etd. 
Wr.ErgoinutilccftcnnftimtPmqiiovi  ns  iam  cxdic 
obHgatuscon(Iituit,vodcmdicfcfo!ururun!.Qj_^id 
cnim  vcilitatt5&:  commodiaddit  hoc conftituium 
»d(  rjtccdcntcobtig3tionc.'Qi'6J  flnon  fdntfVu- 
ftrji  multipliradacntia,vtaiui-.tPhiIofoplii,cnrpa- 
ttatur  muUiplicari  fite  c3ufa,ob1'g3t'oncs  &  a^io- 
nct ,  qL<a:funtodiorx,  nccnifi  liiium  &  difcordia- 
rum  marcriam  prabcnt?  i.in  ntiieSttife^y.infr.l»c4i. 
De  cPhiresciufdem  gcnciis  &  candicii)ni&  obligi- 
tioncs  vnfus eiufdcmquc  rei  non  admittuntur  ncc 
plurcsadiiones,  vtputa  pluresftipulationes,  plu- 
ra  conflituta  ,  plurcfque  adtiones  aut  ex  fttpu- 
lationc  aot  ex  cobfti(uto.  A\  oiiiil  abfurdi  cft  tt 
  AAa 
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variiscaaftsi  &  diuecfis  contra^ibas  idem  deberi 
I^JtoH  pt  tx pluritm  1s9.de  u^uLiKr.  Diacrliras  caim 
ilk  caur<iruin&  adlionum  facic  vttn  alccranecclie 
iic  plus  clTc  commodi  vel  incommodi,  qu^criin 
al[cra>  nccparua  vtiliusa^^uriseft  vtclecbiorem 
Jijbcat  >  q'ia  potlusadltone  velit  agere  leg.  qutd  in 
hertde^  f. tUgtrtinfr.  de  tribut.  allun.  Ug.cum plm  76. 
^.vxriit  dt Ug4t. i  ltg  i.in pir,itf.wfr.  qutd  Ugtt.S.tm- 
ritm  lr.Jia.quod  cnm  to  qui  in  M!un.f0ttftjjl.  In  propo- 
Ciio  au  cm  confllcuti  viilicas  fcmpet  aliqu-i  cll ,  ia 
co  maxime  >  quod  ciim  cxtcrx  adioncs  fcic  om- 
nes  patiancur  Tuas  cxceptioncs>  prvfertim  ve:6 
adio  cx  rtipularione  Ug.uf.  (iru  infr.  dt  dtli HMii  tx- 
Uft.  di3,  itg.fi  dtni  .  dt  verb.  obl^4t.  aclto  tarocii  cx 
cooilitutu  lcmpet  efiicax  eft ,  n>)lla  -nque  tlmct  cx- 
ccptioncm,  nili  foric  in  fpcclc  Ug.  id  qusd  19.  §.  i. 
H^.  quia,  vt  in  pizcedcntibus  larpc  diximus ,  coo- 
flitataomnia  pcndcnt  extanta  zquitatc  naturaif^ 
VI  nulla  maior  «quitas  ca  poflii  inftingerc ,  poliuf- 
que  diccndum  fit  ab  iniiio  ca  Don  valcrc,  fi  qua 
arq^iitatis  rationc  Impugncntur,  vt  docuimus  ad 
^.proxim.prtced.  niliilcri;o  vecjt  cumquiiam  cxdic 
obliga:us  crt>  condicucic  codcm  ipfudicrfc  lolu- 
curum.  EtH  enlm  nullum  luc  rc^rzxntationis 
commodum cH , alia  taTcneiro ponunt,  intcr  quz 
fuIBcitcommodum  circ  clc(^ioRis ,  vciius  tamcn 
dictpotcll,  aHquamfcmfcr  vtilitaccm  clTc  confti- 
tuti  in  eo ,  quod  conflitucns  non  ad  lioc  tcnccur,  vt 
fictat  id  quod  prima  a£^ionc  &  conflicuco  ipfo  cc- 
ncbicur ,  led  vt  prxdccquanti  intciell  adoris  quia 
non  fcc c r it  Itg  qui auttm  i^.^.ftd&fi quit  itifr.  Quod 
autem  Vlp  anus hiclaquicur  r^c  eo  quiiurc  ciuili 
&  prztocio  dcbcbat>  nuli  cum  AccutHo  fic  intc!- 
ligcre,  qaafide  repaiactsobligaiionum  cauitslo- 
^uatur,  quacum  vna  fi:  ciuilis.  alccia  vcr6  natutalts 
ex  padlo  ,puta  vc!  cxiurciuran.lo,  vt  aSioni  ciutli 
iungacui  przcotia,  vcl  ccoutiaiio  prztorix  iunga- 
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tur  c"iil  J.vt  in  cxemplo  quoda(ferr,fi  isqui  prii!* 
p  xtortn  iurc  teBcbatur,crcditori  fuo  lcgauciit  irf, 
quoj  dcbcbar,  q-iemadmodum  in  i.fi  aedittri  iS.  tm 
prittcip.  dt  Ugtt.  i.  cum  namquc  8c  ciuili  &  prztc.iio 
iaredcbcrc  Vl}ii*.ausinie!lij»it,quiiiircciuili  ficde- 
bi;orcft,  vtncc  lurcpiztoriupt  flit  ncgarc  fc  de~ 
bicotcm ,  cuiufmodi  c l\  quifquis  aftione  aliqi  »  ci- 
uili  tcncturjquam  nulla  ciccptionc  prztotia  poflSt 
fummouerc  Fingeobligatum  cum  cx  li  pulationc 
faib ob  iulUm  caufam  ,  aut  ex  concra^u  cmptio. 
ni$,ali6vc  iufto  c^acraftufiueciutii,  fiuc  inrisgcn- 
tium,  fed a  iurc  ciuili  adpi obato  /. iuriigtntium  ~.ia 
frmif.fufr.dtpAS.  Viiquc  obligarus  idc.-n  cft  ctiatn 
iurcprxtorio,adc6qiicnaturali.  Prztorioquidem, 
quia  Prxforjs  cft  adioncs  darcctiam  qux  ciuili  iu- 
rc  cjmpctunt,cumqacdat,c.ns  finc  cxceptionc  ap- 
pfobat,  raturali  VC16,  quia  cwm  adiioncsil.z  na- 

lcantur  cx  obligationibusjoblijiationcs  jute  oir  nes 
cx  confcnfu  aliquo  p-x.-edente  /.  iw  omnibut  rtliu  5^. 
Un omnihm  ntgttiit  57.  infr.  de  oblig.& aruoitJ.i.§.  un- 
vtniie/mfupr.depda.  Oicctnonuiv.ncs confcufufolo 
pcificiarcur^.p//.1^7?iif.//r«i/ig.)autfaltcm  cx  alicjua 
zqiiicacc r.icurali ,  non cgciu atiomodo  pcr  qucm 

contiahifolcacnatura!i5obli;^icio,curanihil  vctct 
eaodcm  obligaiioncm  &  ciuilcm  naruraicm  clfc 
diucifis  refpcdibus,  dc  quo  gcncrcobiigitionurr, 
id  cft  quc  &  ciuilcs  finl  &  naturalcs  Groul ,  non  au- 
tcm  vcl  naturales  tantum,vcl  ciailcs  iantum,3ccipl 
dcbctquod  fciiptumcftin  t.n*tur4lu  10. dtolltg.& 
*aitn.  &  in  Ug.fidttugor  16.  f.  naturdhs  dt  fnUiuff.  Et 
italocom  huncintciiigi  dcberc  co.nftat  cx  %.prM~ 
dtntt,  vbi  opponicuris,  qnliurcciuilidcbcc ,  non 
prxcorio  propccr  cxccptiorcm ,  ci  dc  quo  in  hoc 
S.  qui  Ifc  ciuili  tc  prxtorio  iure  oblig.ifuj  cft» 
id  cft,  vrexplicauimus,  qui  ita  iure  ciuili  cbli- 
gatus  cft  ,  vt  oullam  cx  ptztorio  fpcrarc  poflit 
cxceptionemk 


4.PAV  Lvs  libro  i^.adEdii^um. 

V 

^Ed  &  fi  citeriorc  dic  conftituat  fe  foluturum,  fimilitcr  tcnctur. 


Adl.Sed&ft^. 

R.  A  T.  D  V  i.  Debitum  qnod  cinftjtuttar,  ralfc 
conftitui  inccDigicur ,  qua.e  cft ,  id  cft  cum  omni— 
bus  priftinis  fuis  qualicatibos,  vtdiximus  adinl- 
tiam  haius  legis  cx /<{.  ii ^««i  19.  in/r.  Ergo  qaud 

^  dcbccur  in  die.-n  vltciiorcm,  non  poceft  conilitul 

•  in  citctiorem ,  przfcrttm  ct\m  obligacio  confti— 

tutx  pec-inixacceiforia  fitadprinctp.^1cm,  quam 

,  ,  .  imitari&fobfcquideber.  Rcgula  enim  vtriufquc 
iuds  SC  ciuilis  pontificij  eft ,  ac^-cfTorium  fcqui 
debere  natuiam  fui  principalis.  £t  verbquiexcc- 
ptionc  aliqua  tutus  cft,  conftitucrc  nonpotcftfe 
ibluturum ,  quod  proprcr  exceptior.cm  vidctur 
indebitum  f.i./.  prtx.fupr.  qui  auccm  dcbicor  eft,in 
diem  habcc  excepcioncm  fi  ance  dicm  conucniatur 
tvHit.in fin.fuf  qutuido  dus  vfuifr.Ug4t.cid,D  i  c.Quod 
in  diero  longiorem  debctur,  ctiam  antediem  folal 
poccft  ,  vc  diximus  .i^  §.  vU. Ugit prtctdentii.  Ergo& 
conftitui,  qala  conftitutum  loco  folucionisccdit/. 
■    idem  f/f  lo.in^.  neccominiUvalercdcbet,qubdin 

.  '  •  diem  ciccriorcm  conftituca  fitpccunia  :  imotanto 
magit,  qu6d  lioccafu confticutum  habct commo- 
dam  rcprxfcntationis,  qaod  non  habet  In  fpecie  d. 
i  fU.fufr.frtft.  Excmploeiusquodiolcgatotcide- 


bitx  obtinet ,  vt  fi  rcprzfcntationis  commodii  ali-' 
qiiod  habeat,  valcat  l.ficredttori  18.  &  ftq.de  Itgdt.iJ,' 
dtbitor9i.dt  Ugdt.i.  Quamqua  in  co  diftat  hac  parce 
lcgatum  i  conftituto ,  quod non aliccr  valcr, quim 
fi  habcat  corcodum  aliquod  rcprzfcntationii,con- 
ftitutum  autcm  nihtlominijs  valct  ptoptet  alias  vii- 
Iitaccs  quas  habct  d,f.vU.fuf.ncc  impcdir  i  conftitu- 
tQ  ex  eo  poteft  quod  qui  in  diC  dcbet  habeat  cxcc- 
piioni  fi  conocniatur  antc  diem.Eft  cnim  exccpcio 
illa  tfporalis  non  pc;  pctua,jqualis  laiicri  cflc  dcbc- 
rct  adimpcdiendu  cufticututn,  ficut  feai  induceo- 
dam  coniiiSkionem  indcbiti  ifiiiqui  i^.l.fi  roforttwi 
i6.^.iudtbitum  l.qui  txitftiontm  ^o.fup.dt  (ondtd.indtbi 
ltg.(rtdaortf  10.  Ug.  crtduor \ydt  vtTb.figmfic.  Scd  cuai 
poiEt  quls  confltcucre  non  tantiim  quod  ipfc>  fed  * 
ctiam  quod  aiius  debec ,  dubitatio  n^aior  eft  ,  aa 
confticutum  valcar,  fi  quis  confticuetit  fe  folatu-  ' 
ram  in  dicracitcriercm,  quodaliusdcbctin  vltc- 
riorcm  :  Accurfius  pucat  valcrc  ,  quafi  hxc  vO«  ' 
fit  ex  differcntiis  ,  quz  funt  inccr  confticutorcai 
&  fidciuftbrem,  qucm  conftat  non  pcifc  in  plgs 
obligati  >  qu^m  obligatus  fic  rcus  principaliSy  * 
ncc  in  dutiorcm  &  grauioreai  caufara  $.  item  fi  i 
iUt  inftiitit.  dt  fideiujfir.  Ergo  »cr6  admitto  qui-  , 
dcm  peimultas  clle  iotec  cooftitutoicm  >  &  fidci  * 

iuftb- 
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tlifTorem  diffcTentias,q>iar«m  nonnvillajaualimus  in  dicm  itl  qiiodfiueJpfe  fiue  a^iusfabcondiclonc 

ad /.•.iM/)rimj^/«;»r.rcdnon  U:rc  1  pcifT  mh.incjd-  dcbcit,  valercqaldcm  conrtitutum,  fcd  tamcnia- 

initteicqiiianoninhdciiiiV.  rctannlmita  uscrt,  deii  condicionc  fufpcndi,  vr  non  prius  tcrcatur 

vtin  plusobligarinonpoflit,  nccin  durioicm  cau-  tjuimcondiciocxtitcrit,mult6q;micuiconucniri 

fam  ,  fcd  conimunc  illud  cllin  vniuciHs  qui  pro  piiusprtffitdcbitor.ii./  frf^waJij.in^qaianecdcbcri 

alii$obligantiu,vtfcriptumclt  in  Itg.  ^ice^i.i.iUui  adhuc  intcliigiiur  qund  fub  condlcionc  dcbctur /. 

M;iy»/««f  iiifr.dt  pdduff,  quoraodo  illn J  ciiair,\  t  qui  cidtrt  dttm  uyde  vtrh.pgmjic.  Proptcr  qaam  caufam 

proalii  intctctd  Wtxc  pn  iai'c  ct-am  conftiiuto-  \-idebatur  pofTc  dici  nfc  va'.cre  Imiufmodi  confli- 

re$  h.ibfa;)t  bcr  fficiiin^  diiii^f  n'i  &<  difvnfllonij,  tuium,  qu.ifi  nullo  adhucdibiio  fubfiftcotccx  re- 

Ivlt.C.bn  tit,  Nfltfta.4.  dt  fidtu If  N(  gai  1  ai  tem  noo  gula/.i.$,(/*ir/r«ffj  i.fupr.ied  bcnignios  vifiim  eft  vi- 

poicfl,  quinis  qnicoi  Itituit  fc  foiiitur;im  quod  Jcre,qui.ifufficut  Ipcm dcblti fubcflir,  vtconllituti 

aliiisdcbct,fci»bligct  pri>  alio.tanquam  acccflio  &  quoquevaliditisfpcratipoflit,  quoinododicimjj 

intcfcclfor :  vndc  cll,  q  iodncc  itaconflituerc  mu-  puiam  flipalationcm  nouiripofle  pc  conduiona- 

licfcs  polTaiit  d.l.i  §.  i-fyff-  quiainicrccilcicSera-  lcm,  fcd  ita  vt  non  prius  fiat  nouatio  qu^m  polle- 

tjkonrulioprohibentur.  lllud  ccitc  indubitatum  tioriiflipulationiscondicio  cxtiterit  Itg  f$ Stiibum 

cfl,quodaddit  Atcurfiusjfiquis  coi.Hituaiputc  vcl  $,^.l.ltg.qusties  \^ihfr.dtnou*t. 

5.  Vl  riANVs  libro  27  ad  Ediftom. 

Ip  Vm,qiii  Ephcfi  promint  fc  foluturumjfi  conftituat  alio  loco  fc  Toluturumi 
•*^tencri  tonftar. 

Ad l. Ettm  ijfti  Ejfhef  5.  q'iocimo-,  loco  folai  poteft  volcntc  crcditorei. 

atlcoqiinuitoco.fi  fnlatio  i./fciaiiiranteq'  iropcr- 

IR.AT.DVD.N'-'^  prtcflconft  tui  nifiqiioddcbe-  tcntti  pnfTu  ad  loru  folutioiii  dcflinaium  Uoumm. 

tor/.  i.§  dtbifMiii  Mittm  fipr.  A'  m  qiiod  tcito  Kjco  i)-.^..K;iiif<«  iuii{t  Ltumijtti  Ctdttiiit  ^Kf.^.inf.dtvttlr, 

dcbciur  oinni  ali"  1«  c  » indcb'  ii  c;t,vt  cn  co  appa-  Mig  C*  Lqut  Konu  jii.in printip  «</./.!.§.  ^aiifii flipu- 

leiqaodfllibi  olui  iiuiii.'fli{U  atoic  1  on  p  .nft/.  Utnr  fupr.tit.prtx.  Atqui  conftiiui»  (olutioris  lc.co 

ftit.fupr.iit.p9x.l  t]uittrtolM  i-j.  fupr.dtctndiit  vJtb.  ct:dir,vi  fa^piusfuptadixin  nscx  l.idivitfl  \c,infr.hot^ 

liccq'ii»  Jc»ia  !•  .iiu' toC' ■ '  cr  Jilii>  ai  am  pcn  p  f-  rif  nci  fic  ni/1  volcnii.EanSqi  dcmunnoftitutacu- 

l.\  i.&ptjftodgdTtmfnU.  Fi  ci  im  i  I  vi^^  potc  ft-jdit  Pixtorquajcxcofcnfu  fciiaafun: /.i.i«/)r/«/^. 

Aatcadtouis  arbmai  xiiaeiri-aia  loci  vtiiitaic»  y5</>r.Ei  gorihil  veiat  dcbitorcm.id  quodEphcli  de- 

«^ii* po;r6  non  alladc  ciu  a a:ft  matur,qi'am  vtap-  beat  conftituere  fe,alb  loco  foluiuram,ncc  eo  mi- 

pa  CJt  iduu  id  ccrtoillo  loco  Jcbitum  luit,  nnllo  r  u>  tamcn  ctiam  alio  loco  conueniti  poterU  ,  G, 

aliodcbiium  fuilFc.Eigo  quodE^  hcli  ta  iln  dcbc-  aftorvclit,  r.equc  id  pcr  arbitrariam  a^ionem ,  v» 

tur,nonpotcftdcbit«irci»nfti  utrc  caliolocofo-  ira  e  puiat  Accoifiu*,  lcd  cxcplo  atbitiaiiz  aiiilo* 

lucurum.DEc.  Etumidquod ceito locodebetur,  oi$,vtloquitut Vlp.in /./I</«tfi6.$.iJ«/.vbidiccinui5( 

1  C  lulianusjcgaium  Roraa?conftituente,quod  in  prouincia  acceperat,pu«k 
tat  conucniri  dcbcre.  quod  8c  vcrum  eft ,  fed  &  fi  cum  non  Roma: effet fcd ia 
prouincia  adhuc,c6ftituit  fe  Roma:foluturu:dencgatur  in  eu adio  dc  coftituta.  . 

Ad%.\.lMliiUim^  locofuidoroicilij,  nififitumprlmum  Romsrcon-.  / 

liaxctii.  Eft  autem  hic  locus  (icpiiure  cafn  intcili- 

R  A  T.D VB.Qui()tics quis  in  lcgationc coftituit,  gcndus nccefl^arib. Alioquin  eorum  fcntcntiam  fe- 

qaodartclcgauoncm  dcbucri;,noncogituribiiu-  qucrcr  qui  putant  addita  negatione  lik  lcgcodum 

dicium  paii  vbi  coiiftiiuit  l.  fi <{uit  in  ItgAtmt  i.fhpr.  (onutniri  non  dtbtre.  Plai  e  in  fcqucn.ibus  lcgo  ad- 

dt  tudii.  i'r*i'alctcnim  caufaconftitutzpecunlac  &  uerfatiuc/ii^jfnon  ampHaiiuc/ri  etfi.  Vide  quade 

origo,  vt  fcri^itum  eft  in  /.^«iii quoi^.infr.deionM.  huius  ^  lcdione&  fcntcntia  fcripf»  ad  diCl.  l.fi qui  ' 

Habct  autcm  piiuilcgium  lcgarus  de  omni  co  ItgJiiienitSi  id  diS.Ug.  cum  furiofut  §.  j.&  intrror.^. 

qLiod  antc  legaiionem  contraxit^  etiimfi  Romx  itud.^c.  contra  inrcrpreics  noQros  S.  Cuiacium 

contraxerit /.!.). iwi'f«i/«»«//»r.Sccus  eftfi  rcnrraxe-  jpfum /i6r.u.0t/<fjfr»r.f4^.i7, 
rit  Komflc  cilai  iam  cllet  ibi  lcgatut  kg  tuthfuriofut       a  Stdfiium  non  Rtnx  tgtt.  R  a  t.  d  v  b.  Lc^ 

j9.§.l.<»i/.Ergo  fi  lcgatus  Rom«  cor.ftituit  id  quod  gatusqm  in  lcgatlonc  iam  conftitutus  Romaccon- 

in  prouincaac.  epfat^nontameii  dcbct  conucnirl  traxit,  nuUum  habct  priuittginm  renocandi  do-« 

Rotn.t  ,fe.^ priuilcgium ci fuum  coi  fctnandomeft,  tnamiiQ.ltg  (umfuriefus i<j,$.i.fttpr.dtiuiic.  fcd de 

quod  habci  renocanJi  ''omum.  Dtc.  M  .humin-  cotanium  quod  coniraxit  antcquam  eflet  in  lcga» 

rcreft  an  legatus  Romac  c  n:Utuai  fc  folrtuium  tione  </ifl./rg.i.^.ff»»nfJf#i/.  Atqui  conttaxifle  vnuf» 

Romx  cam  pecuniair,  qna.r  in  piouinciamutuam  quif^quc  intclligitur  in  co  loco  in  quo.vt  folucret.fi: 

accepciat.licet  ante  lcgatiorcm.an  vctocoiiftituat  oblis;auit  leg.{.i>.fr.dtrtb ttuther.iuiic pofiid.l.eontrAxif.. 

rimplicitercamlefoluiunim,  Pnoie  ca^u  poieftSc  ft  xi.it  ohiig.& *ition.  Ergofilcgatusciim  nonRo- 

dehct  lcgatus  tonucniri  Roma: .  \bi  &  conftitu-  mx  clfet,  fcd  adhuc  in  prouincia,  conftitucrit  le 

tiim  fafikum  &  fi.lutlo  dcftinata  fuit  ipfo  iam  tem-  Rotnac  foluturuiTi,non  cft dencganda  ineum  adid 
potclcgationis.Pofteriore  vcrocafu  habctlcgatkis    deconftiluta  pccunia.  De  c.  Fidlio  illa  iuris,quai 
priuilcgium  reuocandi  domum,quia  lcgituscon-    facit,  vt  contraxiflc  qui»  videatar,  etiam  in  eo 
ftitucndo  firoplicitcr  Romx  non  idco  crcdc-ndus    loco  inquo,  vtfohicrct,  fcobligauir,  non  toUie  - 
cli  y  conftituere  fc  folutuiufn  Komse ,  Ccd  petiils  la   vcmatcm «  nec  facit vt  co  mir.us  vcrtim  fit  contr»»  ' 
Tem.111,                            -  -  —     —  .    -  -.  -  -     ^f^^  ^ 
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«ifleqaemlfleoquoqac  locoinqaorevera  coo-  dfrarprKrefem^acquxpoftremt  Accar^  iMMS 

trazit.  PraEfcnJm  vcrd  cum  in  loco  domicilij  fui  prctatincfl.Na™  ctfi  Romrantc  Icgationcm  lcgx, 

coDtruiva  Quo  vtique &  conocnlripoteft,& de*  tus c6uaziiTcr,priuilcgtu camcn  iubcrct Lt^difiim. 

feidere   <}^ct  Uvfr  iAfint  t9.i.flt.flfrJfklJk.l  r.  ^pMm»  jto^iftw  quU fitprM  rtupt.  qui  grUir:n(tfJBu 


^lrxMrAumhnMdicffti.  Ergo  Ci  quis.cumnon-  go8c  cilmn6  Rom«c6tr.ixit,fcdin  prouincitc«tt« 

■  «him Rooue eflct/cd  adhac  in  prouincia«c6ftitue-  iUcnitfc Romx  folutaru,  cooucoiri  ramen  Romc 

tit fe  Romc  fcrfatatii.prioilegio rnoailBDidiltcfi^  Hon  potdl«lMmi)itlaRoflafteoficraxifre non  videa. 

ne  poflit  Roinc  conueniri  de  conftituta  pecunia,  tur,  fcd  quia  prfuilegiuro  habet  propter  lcgatio- 

€(iafiiamiprolcg|ltioni<t€pocecomcaxcrit,ciimln  ncm  fcilicet  cilmaocci^ationem  contraxit.  Alio- 

•  yrooiaciand Romcc6craiivir.Miil(o roagis idcm  qui  pugDaredurc  lcBieiicb  curo  princi|uo  liuias 

<lte«nd6erlc,fiponascoo(litati{bifle^caniaancc  $.  l()e6;^uemaleAficociitti4BaccetociCcce«»> 

^patammx  qiiod&VlpjaoiycrbalMieapcrccTi*  Jicnrus. 

1  ^Quod  cxigimus,vifitdebiturn,quodconrt:ituitur:inrcme5ca(flum  cft: 
,  5ion  vtique,  vt  is,  cui  confi:ituitur,creditor  (it.  nam  &  quod  ego  dcbeo,  tu  con- 
Ibtucndo  tenebcris:  &  quodtibi  debetur  %(!  [niliicooihtuatur,dcbc(ur. 

wtfi  $.  l^ipWfxleteb  Sfbenc&ciumdifcu(IidniKesNMcl.4^/fijUid:ve 

'      ^  diximns  ad  Ifrtx  fttfr. 

Rat.  DvB.  IndcbitumcoIideraridebAMlSwc a  B^wdriiiifctei^.  RaIt.  n  vB.  Ncraopotcft 

•  |ilttiecoBlkitnentts,(icut  &  ciim  de indebiti  condi-  flipolido id  quodiniliidebcrur,aufctremi|iiafijo- 

Aionc  qQcritur,indebicu  confideraiur  ctia  cx  par-  nem  nifi  cx  voluntate  mca  id  faciat  l.fisiichum  g.ra 

tefolucniis  l.pf9fi4i9,$.i'fiifrJiundiS.itultb.  Eigo  )^.iA//-.<irn»tf4/.Ergonccfi  quis coflvuat miiii quod 

quodcxigimus  vt  dcbicaiit  pecuniaqua:  conftltui-  cibi  debccur,tjccicideo  potcd,  vtmihidiebccf  incj- 

turfic  intcHigi  dcbet ,  vtdchinfit  »b  co  ipfo  qui  piar,nontibj.DEC.ConflitucHm  cius^  ccunixqu^C 

conftituit,nonabaUo.D  r  c  Vci  bahuius  cdidiqu*  aiij  debctur,qu^m  ipfi  conftltueoti  non  liberatdc- 

«de  pecunia  debitt  8c  c6ftituta  loqaantar  io  r{  con-  bicorC  qnominus  priori  fao creditari tcneainr,quia 

ccpta  funt non  in  pcrfona  /.  i.f.uf»fr.nec  »Hud  cxi-  nec  habct  conftituium  vim  nouationh ,  quomodo 

Suot  oifi  vt  debica ih  pecunia,!ionadhibitadiftm-  habet  (lipolacio,  ii nouandi anlmo  inccrpofica  fir» 

tioneiqao/it  debita.Ereooecnosdiftinguercde-  Acquin  isqaieooftituit  fcfoluturum  vni,  quod  alij 

fccmus  valgi.<fcfrrfi9  8./tt^.(i<  PublH.inrtm  *f?.  nec  debctur.itadcbctconrtituifn: ,  vt  fol  iendofelibe- 

luipubUcacometoiotum  viilitasiranilscxigit,vt  rct,quoticsconftitutamvalct.Diccndumeftigitat 

coirfataf  peint  qood  ab alio,qnam cAftitaente  dc-  non  alitcr  cooiUtatni»  hoc  valere  poflc ,  qoam ii 

bctur,  quam  quodabipfoconftitiicntc,  nccminiis  fi.it  ex  voluncatc  vericrcJitorij,  quia  necalitcfftfc 

fijdcmfraogit  quipecuniiabaliodebicaconftituic,  pul.itio  valctciad  Itberandumdebitotcm:  qoam- 

vce  folait»qakB qnidebittm  ^  fcipfocErgo adcam  ul»  ftipobtio  ooB  mloorit  potcftatis  eiTe  debear» 

qaoq-,edl&t«quita$&vtillcaspertinct.  Illud  dun-  civ^m  conW\u-.tan\  i  dtconfiiruuinJlii.dtM&ini.  Ne 

S^cobfiwuadum  eft,ne  ouis  confticaacpccuniam  fcjlicct  aliter  poiico  lurc  accidac  vt  alcerius  fado 

albdrf>iti^vafi)  fedewtani.TnnccidBiconftl-  cccditotl  ftanico  aAlo  adimatur ,  quod  luris  ratio 

tacamnon  va1cret,vtbene  hic  docec  Bartoltta,qaafi  ferrcnon  poccft  d.bg.fistichum  in fin.  l.  CTamui  71.!^ 

idcfidcnceooofenfuproptcrerroremi.»J|^iidac.  fm.4tfiimf.  quamuis  in  poteilatc  fic  cutunibec 

non  IblacntispromCinclro,  TCmeloitltnm  quoquc li- 

ldiac6ftttataPrccothocedidl  >  rucaiur,quara  quar  hzitil.folutnde^^y.fnpjentgtt.gtfi.l.ftluti^iitn.w&i 

cxcoQf«nfafaaafami.i.i»/riiKf.ii9r.fed&illiul  itfriM.  FauorabiUoc  oimitum  eft  libciatio  qi.J 

aoutu  digna  eft oMiftitnentE  pto alio cAm  iitin^  bcc  debirori  nee  creditori  facic  loiuriam ,  qu^ia 

tetcelToi.haberebencficiudiuifionisquodfidelaf-  fitea  qi-z  inuico  creditotl  ftiam  ad  mcretadio-* 

Ibrlbus  datum  eft per  epiftoli  diulHadri«ni,eadem  nero.  £t  ita  bcnc  Accutiiu^& BartnluAi^mn himit  - 

&aicetvrg6tccquicatiscacionef.flr.CJifii.E«8>  faneUeiBhHm 

)  f  luliaiiiis  quoque  libfo  vocieciiliio  (cribit:  Titio&eptftulam  ad  meu^ 
iem  emifit.*  Saipft  feamim  nMndtttm  Stf^  Ji  ^mU  tAi  Jekim  ddprioidtim 
fiurHy  m  uln  Cdmmm^foyimm  fmewimmii^ 
pecuda. 

jd%.iili$liamuq»iMel  ^oim  prindpalis  obHgatusfit,  ctitm  promitui 

(t  caoturam  &  (blntarom  ,  quod  \  Seio  dfr«' 
Rat!  dvb.  Orane  conftitutam  prxfupponlt    biram  efle  apparcbit  ,  vcriim  cnim  cft  qooA 
idebitamefrc  pecuniam,  qustcoollituicar  iadUri  folet,  non  entium  &c  non  appaccntiBiil 

.  iAkumfHfr.  nec  poteftcoBlerriin  tempus  fatnrnm  idem  cfla  fodidam  §.  jf  ^dmfm  lnJHm.  df  utfii 
qoo  pecunia  dcbebitarfinondumdcbejtur,  nifi  leg.  dut  futn  Titif  jo.  infr.  dt  ttftMtntnti  ' 
ttprefli^  diffetatar  in  id  tcmpus  quo  ecit  debita,  icLi.  £cgo  non  poteft  is  ,  qui  taiem  epiflo— 
♦t  non  priils  mciplir  obllgatioacetiroria,  qoitm  lam  lct^fic ,  qnalis  bSe  «  Vlpiano  Se  luliano 
prlncipalls /rg.  ii  <^usi  10.  in/ri.  Atqui  in  pro—  proponltur  ,  conucnirl  dc  confticuca  pecu— 
fo^u  fpecic  vi^itu  confiituipc  obl^i  pciuf.  lua.  Mannd  vetb,  c^  non  tam  gonftituiflb 

■  .       *  ',  ■       ^  vidca- 
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>l4cattir  qn^m  promififlTc  fe  conftituti:r.)m.  Quid 
cnim  aliud  lii;nificjnt  vcrba  illa  epiftolz  firiffi  mi 
uitturum  ^ (eluturum  n\(\  illud  ip/um,qtiod  rign<fi. 
«•rent.fi  icriptum  clliri  fmffimt  (o/lttu:urum,&pcfi 
^uamiof^Jlsttttrim me  f»lttturum.\iiQ<:\\xi  r.ullii  intota 
hac Cj>i(tola  Ci  nti i  ucii Jl  vcrlium  clt,  au t  qnod  pro 
conftitutop  iTts  .-ijcipce,  hncqaotamen  fal;cpcr 
af ouipollciii cxj^i  cfTo  viX  cfl,vi  conflituiu  (icri  pof- 
fit.  qucma'imcdum  collfgi  pctcft  cxomnib  JS  fcii 
conftiiuticxcplisquzin  hoc  Ticproponuntar.  At- 
quin  aliudcl^/i  quisconftiiaar,sliud  vcro  11  pa^A 
luido  piomitcat  li:  conftitnturum ,  ficjti  fotcmus 
diccfc  vcndiiiorc  &  locatinnc  licct  fiat  niido  con- 
fcnfu,  vt  Sc  c6rtitutum,  diftci  rc  multum  a  pa^o  -lc 
vcndcndo  &  locaJo.Tl  traflat  nartolu^  a  '  l.vlt.fif. 
de  ctndid.idufddt.  reqne  proriMli'  Prxcuc  datt)iu>n 
fcaflioncm  dci  onftic  ita  pccunia  '  x  pado  cuniti- 
tucndcpccunix,  cd  cx  paif^nq  jo  fjcriti.onft  tnta 
d.l.i.i»liruicii>  &§  i.fupr.  Dr.c.  Aliiid  c\\  iam  fiibcirc 
dcbuum.nliud  vcroiam  pr<^b.-iiumeirc.Pi»teH  e<iim 
f]( ri,vt  um  rubntiiiccdum  tamcn  probaru  rit:quo<i 
cilni  eucnic,L-cutis  poftcaprobjtionibus,  nonad 
prob.xtionunitefiustcrcrcndum  cft  c!cb  tu  fcd  jiro- 
bacione$  ad  tcinpus  dcbiii  Im  Itgt  AqutU4^:->.fvfr.*i 
Itg.Aquil.  ncccnim  piob.it.or.es  vct itat6faciunr,fed 
cam,  ;na;cfl,p:obj  ,n'li:lcr^o  vctat  conftuui  dcbi- 
cum  etia  dc  i]iio  non  u  3p,  arcar.fi  modb  iani  con- 
tractum  (ifjfifiit  ilai  i  pi  ccft  t6rtitni,cniiis  dcbi- 
tor  niillus  adhiic  ap,i3tc'  l.htStnv  v.  infr.  Scd  ncc 
qiiicq  jam  prohibctconftituif.ituruJcbitun-.quo- 
iDodo  &:fidrinftor&:  pi|;nus  acccdcrc  poteft  cciaai 
Fuiutx  obiigailuiii, qiiamuis cx  nb ligationes  aquc 

4  ^  Scd fi  quis conftituerit , aliutn  pro  fe  folLiturum ,  non fc pro  alio ,  noft 
tenciur.&itaPomponiuslibroodauolcribit. 


acciirorix  fint  /.^/fi.^.y/r  iufr.dt  fidtitijf.iydtpigngr. 
Eodcm  cnimiurccciifcnturconfticuioicsquo  hdc- 
iuftorcSjcAm  omncs  finc  ir.tcrccirores.nifi  in  iis  dc 
quibusaiitcr  iu'CC3utum  &:  txprcirura  cft.  Cxic- 
rum  quamuis  aliud  fit  cnnftitucrc.  aliud  vcto  ve!lo 
co:-.fljtucrc.  Cum  tamcn  conftitutu  nudo  confcnfii 
fiat,&  percpiftulairi,  nicvcrbotum  folcmnitatctn 
dchderet/.f«i4««»i  i4.§.vlt.inf  non  co  minus  con- 
flittitaiDf  jillc  pccuoiam  crcdcn  Jnm  eft,  quod  qui 
epiftolam  fcripfit ,  conftitucndi  vcibo  vfus  nonfir, 
diimndb  conftcc  dc  mcntc  6c  animo  conftitiicntis 
tumijutfupr.  Apparctauc£  fatis  ex  eo  qubd  ia 
cpiftolafiTiplit  (c  caututfi  &  roiutuiu,  quod^  Scia 
dcbitum  eftc  ptobabiiur.  Nam  qui  fcrtbit  fc  non 
modbouturu,  fcd  ctiiquodampfiuseft,  folutuiii^ 
an  non  hoc  ipfo  fatis  conftitini?  Etgo  dc  conflituta 
pccunia  c6ucniri  rcdc  potcft.qiinfi  bAo  pcrxqul. 
poll6fi4  vcrbacoilituto.nocnim  vjdctur  quict^uam 
iub  todicioncpromififrcfedabinlotc.Veibafiquf- 
demiila  ftfundumaidtu  ^f^noniudiciorr.Utcracci- 
picJa  su[»fcddeir61iratiuO,quomodohicbciicno- 
lat  I'artolu;;vj)^  in  dubio  dc  anisquibuflibet  ver- 
bislTmilibuslcmpcrprxfumendurocft.  Iiaq;  nnn 
difplicctqi  intcrptctcsvulgoputar.fiqiiis  pctflipa- 
latiar.c  fc  (ibligct  dc  lc  pcr  lljpulaticnc  obligando, 
faris  hoc  ipfo  vidcricii  cx  lHpulatione  oblip  is; 
cxcaco.icniii  poirc,circuitus,vt  aiunt.cuiiadigra^- 
tia.qui  cllet  alioquln  inutiliJ^.-  fnvci  lUuis.fic  cniin 
cx  communi  alioruni  'cn!cnti.i  liociius  dtitf.^.tx 
l(».domnta  <^\.fupT.dttondiQ.  indih.  piobaiurquc  mc- 
liuscjiiioc  (^.\cmihiquidctn  vidctur. 


^.^.SeJ ftquu  csnjlitutrit, 

R A  T.  I)  V B.Qui co'iftituit aliu  pro  fcfolotwum» 
Kocipfoagnorcit  Ic  dcbitorem  ,ncccnim  proalio 
roluitur,quodpro  nondcbicorcfoluitur.Ergo  liccc 
nlium  obii(»arc  non  po{Itt,qn6  pro  fc  cdftiuiiclolu- 
curum.fcipfum  iam6obiii;ac,  quafi  ctiaiprc  cnhfti- 
lucrc  pro  JcviJcatur.aun  id  lacereiplc  pofllt,nu- 
daq;  volunt.tscisis  m  hinc  rcm  fofticiaf.UF.c.  Pro- 
mitccrc  dc  fc  quifq-,n6  dcilio  debet  fiuccx  confti- 
c  J  to»fiuc  ex  rtipulationc  aut  quo  alio  modo  fc  ohli- 
garc  vclit  /.  fltptAatio  ifli  ii.mprir.cip.dt  verb.eblig^  fi 
fjukdltum  lnjiit.de in-JttlftipuUt.ntq;  cnim  ferendum 
cll.  vtcxalict  ofj(ao&  cOtiad  i  quifqua  obligetur 
jfiuc  inuitus  fiuc  ignorans  .  (  nifi  iuic  potcftatis  vcl 
fiicccffionis.vc  Accurfinshiccxcipic)muItominii$ 
vx  cxalicnocontrad»  a&io  quzratur  l.quttSijiie  u. 
ir.fr. dt  »llig.&  «{Ihn.iunH.Lnen debet  yt.f.wrfwr  i^j.ife 
r/gM/.ftfr.  trpo  conftn  oti  vctba  debcnt  cocipi  in  pcr- 
fona  ipfiusc6;litucntis,^  «ius  cui  coftituttur.vt  bc 
ne  hic  notai  Accutfius.Planehponasmc  colUtuif- 
ic  pro  mc^cTitiononconfentieatc»  ccrtiicft  non 


valercconftttutu  ,quod  aJTiti)  pcrfonam  attmer,' 
qii  jd  ad  mc  autc  valete,ita  vt  cbligcr  no  pro  dimi- 
dia  dtintaxacpattc,fcdinfolidum,vtidc  Accurfios 
fubiicir.Volui  cnim  nblipat  c  mcqaod  facere  polul 
in  folidi"i,Titiij  auic  xqu^  obligarcquidc  volui,  fc  J 
ro  poiui.nccin  fohdii.ncc  pro  partc.In  eoq-,  diffcrt 
hic  cafos  a  fupcriorc,in  quo  is  qui  pro  fc  aliu  folu» 
tDt  u  conflituit,ncc  obligatur  iplc,  qoia  nolnit  obli' 
gari,nrc  .iliii  oblig.ir,quia  ro  pot«it,vi&  in  fpccie 
l.multum  interefiS.C.fi tjuitaitcr.viljib.  Iu]uettts  ^.ittf  de 
hertd  rfi/?.Scdquidli  nullapcifonadcir.oftratacon- 
ftituiilim^  tTfonaiifcrconccptu  fit }  Qjiid  itffi  pct 
hxc  vcrba  fdtifftt ttti a mnut iTitie  vt  in  fpecic  qi>i 
Accurfius  proponii,aut  ct.aitoc  moAo  fttiiptt  tibi  k 
me &iTitmt  Acqnc  dicedu  crit,aif, cafu  icctjdo Ti- 
tium  nuilomodn  forc  oblig.itiiimc  vero  fore in  fb* 
lidum,  fcdpoAetiorcc.afu,  ron  paiiiur  luftioianus 
obligari  menifi  pro  mca  paric  HoutB.iip  vt  tMtn  dt 
4ipptlldt.C9g>i}f(.  vlt.  vbi  addit,  ncc  pro  mra  partb 
iretenciiifi  imperfonaliicr  conftitutum  ita  fa» 
6titm  ptopnntttui  fttitjiet tit/i.  Etitaadtrcsillas  qux- 
ftioncsrcfpondcndum  eft. 


5  ^  Itemjfi  mihi  conftitii.is  tc  foluturutn,  lcnieberis.QiJod fi  mihi confiituc- 
risjSempronio  tc  {bluturum^nonieneberis. 

^.^.Ittmfimihi.  obligationcm.quodloftgj dluerfum  c{\,l.Jiiuo  iiS.' 

infin  dt  vtTb.0bltgJunil.  t.tSqm  ^k.^.qnijibt  toi.l.  SiithS 
Rat.  DVB.CiimmihiconftituiiteScmpronio    4ui  Paw/ifci/am  «-j.  §.  qutfaum  dt  felut.  Atqoifinuhl 
TbhitHrom.non  idco coftituii  Scmproniofcd  mihi.    conftituas  te  lolututum.indubitati  mihi  tenetiseX 
Adilciiurcnim  Scmproniosad  fblutioncal  nonad    <:onftituio»vcfciiptiieftiniciohuiutf.Ergo&  cuiu 
Tom.III*  AAa  3 


'5j8  ANTONII    tABKX  I.C.  RATIONALIA^ 

nihicottfiinUtcScnnpcontofolucurum^qucnai»  pronias,  qiicti)  conAat.bbUg4tinnis  gntiaadii^ 

■IttMicri  dcbcSiUcctScnpioDio  nd  tencacls.  Dec.  aon  pocu^lTc ,  fclutioais  raaiea  cioh  Ttjiiccsr  adlft' 
OucaiadJnodum  ftipulitio  qoselibet  vclindando       i$  vi;!cripo(fic ,  nim  f»  lutiotjHalibcifuppoFiac 

^ifl  fscieodo  cnnfifUc ,  ita&omneconditutum  prxccdentemobligationcu  .luqucftcconcipsdc. 

cft  de roIuenilo.QuT^aiseiiiivc&lltoiit,nihll  tliud  4>uic  coBfhatCMB •  vc vooftJtttcret temihi aut Seoa. 

Conflituitquamlcroluturum.Etgocilpficuicon-  proniofclattirum ;  quo  cafu  ac<]ulEcrenirtnihio- 

|lituicur,non Alij:  oeccoim pcr  liberaro «cquiri  alij  bligacioconft  tuti ,  Scmprot.io  aafcm &caliM ac» 

poteftoblig4Uoconlliiad»fttiecalit<|iixlibetL/»-  -dpiendjerolationis/./fv<7a8.ift/r.  Verbccfmncon- 

fgfum, ..  <^  jtfrlihtTMn  if/f  iefifffiOT.alt.l  fwidus  tHt  6  j  Je  ftiruti  rcferti  dcbcnt  ad  cum  ciii  fit  non  aliu.Ti, 

gfgffjfm^j  ^ffgfffyf*!!  AtM^/rMRuu.L^tfuUtu  vt beni idcootat Bartolus,  nifi,  inqoit,  atiusiib 

Uiki$,^iibmitrmj^  iMi^ 6Mfm.C^  fingatac idem  ff«ione  poieftacifl vel  legitii»»  ai. 

■ftinittr.Vll/ih.  nifi  u  n  lit  c  r.i  il  a  perfoni  miniftc-  raiiiiftrationis,vtcxcipi:intur  procuratt  r,tutor  pu- 

Xtttronudum  ptzUac  vci  i  Ug.&Uut  i^.u^.bKttti.  iutii,actormunicipmi),curattr  furiofi,rcrruusi$qut 

Jgirfnirr  i8.i^.d^«9iur.f4!f.Priurqae  cfl^vc  obliga-  DonafiilerecaiCa  tc  filini£iniiUa»,^quibus  agituc 

g|p  ^jjjf riri  inperfan*  meaconfitttt.quiunnfietti»  .  lnS$.  fic  Iegiba$feqaentifai}«. 

C  ^ lulianus  libro  vndccimo  digeftorum  lcribit,procurarori  con flirui  pof^ 

te.  quod  Pomponiusiuiflterptctatur ,  vti^^liprocuratoriconilituastcioiutu- 

f  uinjnon  domino. 

§  6.lKiia»t»  lihre tmdeehm.  cedefepoftmodAm dofninoco^raaione  mani 

daci  /.  ttftpeffejiio  4  9 . §  r/r.  infr.dt aiqulr.pclf.  \ $ ;  amctl 

Rat.  DVB.Procarato[ispcrfonalicet  fic  libcra,  quicon.itituitpoicit  coUi-.uctcnon pcc  procuiato» 

^adum  umen  niniftcrfora  ci pneftare intelli{;ltur  iem,rcd  per nttndd.qnia  hoccafu  nndoro  minifte^ 

cuiusprocurator  Li\,i& lutt  i^.infr.lmtit.l.ijuid  rtico  rium  duncax.u  pi  (,-;bri  videtmd.l.&l:ietcutv.  nihil 

li.mjTjUMqutr.f»fftg.^igij  potcft  quis  etum  ptocu.  inteific  an  quispct  ic^an  per  al.umfcobliget:  quo<i 

xaioiiakedasittconftitaere«  vtconftituacfenon  «nimquis  pcraliiifiicit,! cr  (ciprnmfaccrevidcrur, 

fpfiproGnCtK>ci,fcJdominofolaca>am.  Dr  c  .  Per  vccdin  legnla  i.irispontitici)  l.tia  tulm  ^.j.quUfi 

libcramprocuratorispcifonamnihtlacquitiQubtt  fii»M»/4niiff/r.</rA6»;M.m0r.DcQiaueiaciUusc{k  v( 

potcft,  excepta  (bla  poffeflionlscaufa,  qnamTtiU-  peraliii  qaisobligctiir,  qu^tn  TtalTcripcralteraRi 

Catisgratiaexc?pidcoctcvifiimc(l,/. '•C^rr^JWf^-  aclioacquiracur.escfjcilius  <]i:oqnc,  vcpcr  nQciuni 

fen.n9b.Mcqutr.l.f9ltuttiiiu.fi.pM.&l^4i^jtfigmidSt.  quisautubligccur,autfibtobligccqu^m  vtpcrprd* 

Atqui  cx  conftituto  nardtaraffioinfiMorem  eius  ctiratnrein f  f«i«i»m  i^.jf.Wr.vbidicemus  iii^.Pla. 

aioDnftiuiitacLi./S|pr.  Etgo  noopoMfttta condi-  nc  fi  font-  prociuatori  prxfi:atis  coiifiitucnm fit» 

tuiprociratori,  vtquiconftitait,ptomictatrefolu>  dabimus  ai^ionem  vtilero  confUturc' pccunix 

lurumdamino.  Qjidigituif  Conftitucredebctfe  ctiam  domico  fine  vlla  cefEonc,  ctemplo  cius 

lblvtiiniiDpiociit«oci.SicfietvtobligatioconiU-  qnodde  pcocnratoris  ftipul«ttieai^fcfiptuni  eft ia 

IbtlacqnicatiicpKOQicatoci,  pcocacacocaatemea  IfifnaarMiiT^MvPrMl^ 

7  f  Icctucoripupillicon(tituipotejft,6£a£lorimunicipu,  &curatorifurio(ii 

Ad^JIttmfM»fi,  bicrt  qutn  &  tutorl  pupiUi  &  curatori  furiofi  foiuj 

poflit.  Qninimbli  ex  pecunia  pupilli  vcl  fuiiofi 

Rat.  DVB.PetliberamperfonaraaIteri  quxri  obiigacin&caafaconftituicpecunixproficifcere* 

kftio  1U1II.1  potcrt.vt  (lixiinusinpr^cedeniibus.At-  tur.&rudicucuroipficutori  pnpilli  vcl  curatort  fu- 

qui  pcrfonatutons^  atlotis  municipum,&  cura-  ricfi  LQ.\im  proponcrctur,  nuilaqiioqi  pupilli  vcl 

corisfuciofilibera  cft.  Necenimierautauttutor  fariufifad^atrctionc,diccndu>.irctctiipupilloipfi 

efrc  pof crt  auc  ^dlor  mnnicipuro  aot curator  fiiriofi  vcl furiofo  acqiiifir5  vtik  m  ^ ' ;  iore  conUitutx  pc- 

f.ulnfitt.quittfiMi.tut$rJdr^.ET^onxinmi^\siu-  cunixl.tjiifr.  qu4Hd.txfdU.tutcr.l.i.c- ^.Ctei.  nan 

tori  pupilii  jVelaAori  rounicipum,  vel  curatotifit.  quod  dicicur  quaii  proiucis  regula ,  per  tntorc  non 

riofijquim  procuratoriconrtitiii  potcrt.Quidcnim  quxriaft;onf'papi!lo/.r/l.r*i.tunclocii  habct  ci)rn 

aiiud  hi  oroncs  lunc  qujm  veluci  quidam  procura-  tucor  proprioDominecotraxit^ndquafitutor.Quo 

tiMifc$?Vnde&  procuraroritatocbacpartccompa-  tamenca(ofcgolacxccptioncpatitar,aderf({i«liaer. 

ritm l  folHlumii.^.p(r!i!jcT.tni  infr.itftgnfTJiii.  Dir.  f3Scxceptioncj,r]tiod  (i  ^nificatrf./  vlt.  iis  verbis  *i|C 

iTucor  pupilli&curacor  turioliineoplusiurisha-  orrarxM«/iiDCcrquaspi2ctpuaillaeil,qaamdi]ti- 

benc  quam  procurator, quod  vice &loeodomino-  imis»6ciicor propcio fnonomine,exrevamf Sc pe* 

fttmfonltCilmrcm  pnpiUi  vfl  fariofi  tratflsnt/.Biji/i  cunia  pnpilliad  fu;i  non  ad  punilii  vtilitatc  concra- 

inMMIIi  \uS.*»  tgnefiittit  tnfr. quod  vi  tmt  tUm.  l. qui  xcrir.  Idemcj}  in iuriofi curacoie  iuiis  cfi,  quta  hie 

'  flSmty.^fi  tutor  tR^  prpM^sr.Idqnefi5es  volao-  quoq-,  ios  habet  in  perfon.im  pupilli  cx  lege  duoJe» 

tate hominisfcdcx poieftatc lcgis.  IJcoquequod  cim  tabularum /.i.iw/r.djfKrar./w/»/!  quodincu- 

conftituiturtutoripttpllhvelcuiatotifuriofi*  noa  catoremioocisdiucilumctt,  daiutcnimiikicbus 

«l^  quim  ipfl  nuptlto vd  farioib  conftiratii  efle in-  minorit  prineipalicer?  nollomoA»  perfbox.  Qnm 

tclligitur.  adcovtnecvlla  ccfTIone  op''  (ic  aJ  aclio-  rario  cft  cius,  quod  lcribitur  in  Ug.fuhrtt  101. is 

nem  conftittftc  pecuaic  in  papilium  vcl  faitofum  Vtrhn.  Mig.  Taioc  verb  &  coratoi  iuciofi  petftNUB- 

ciansfctendarr iqaia  nec  cacoci  ipfi»vd  eoratori  fit*  |iiciacipaliter»bania  aiuef»  noo  nifi  per coofeqoen. 

tiofi  tliqoaa£kionuedirc6lafiucvcilisezeiufmodi  ciam  diit.Ug.  i.  de  curdt.  furitf.  leg.  quottet  li.$.rMi 

confticutocoffipedCtprxrertimciifflconftitutufo-  IWtr  d*  4^«Mii2>  Mltr.  £t  idcircb  de  curatore 

|otioniB  loco  crmt  Immtfi  io.infirjimo wtfindii;  fulofittat^ylftaiviitc  loqvu|^uc,  non  etian» 

decas 
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DEPECVNIA    CONSTIT.  LIB.  XIII.  Tlt.  v: 

deCTiratotcminotls.  Quauiuis  infpccic  f.fiaHori 

ptfr.nian condftuituc  tacio  adoicfccntisq-ix  fu* 

no<i>cu[n  fcilicccconllitutai»  elKolui  ailolefccntl 

ipll.non  item  curatori.Non  cnim  quod  aJolefcca- 

tidebctur  >  ctiam  curaiuti  ciusdeberi  intelligicur» 

vt  vclconftitui  vcl  folui  curatorl  poflit  fincmino- 

tc,camecfi  ciim  rninoii  fulaitur  ,  curatori  adhibc- 

r>,ciufqae.v.itlioritatem  intckuenire  nporceat  t.ai: 
frttorj.  §.ftdctfi  (ifttpr.ieminer.&tit.C.fim  vtlcu- 
tiU.uittrutn.  At  quod  pupiilovcl  furirfodcbctur 
cciam  tutoti ,  aut  cuc  Jtori  conHitui  ('oct  fl,quia  & 
tutorl  &  curatoci dcbitum  i'itcllii;icur.  £t  quera- 
admndum  cx  curatorjsMipu!.ui'»nc  non  potcfla- 
dolefccnci  quifi  accij  >  ita  ncque  cx  conftituto 
quod  fai^um  (n  curaroritnili  conflicucum  (ii  folui 
ipfiadoicfccnti  vtin      fi  aclcri.  Qjod  vcro  ad  a- 

8  f  Scd  &  ipfi  confticuentcs  tcnebuntur. 

§.  ^.Std  &tpfi. 
R  A  T.  D  V  B.  Sei.undi]m  nAturamcft  cuiiifquc 
rei  conimo  Ja  cinn  fcqui  qncmfci)U  jnturincom- 
rriod3.VHlg.Lft(uniumnMtttr»m  io.dtrtgul.iur.  Atf]u| 
cdm  lutoti  pupillivcl  cjracuri  fjnoll  ycl  adori 
municipum  actionon  iplis  quxriiuc ,  fed  pupiKo 
vcl  furiofo  vcl  municipibu$,5c  quidcm  rc^a  via,vc 
proximc  dictum  crt.cigo  cili  ipfi  cof.tlicuantno. 
uiinc  tutorio  ,  vcl  curat  nio,  vcl  pro  municipibu;, 
nunipii  ccriicii  dcbcntdc  conftiiuta  pccunia, fci 
pap»llus,fLiriolus,T)Unicipc;,noncnim  mir.us  f  of- 
fiint  cutor,  cutatoi  ftitiofi ,  &  adlor  n;unic'pum  o- 
bligare  pupiltum  ,  furiolum ,  ?c  municipcs ,  nuam 
,»v"^ionem  iis  quxfcrc.  Ncquc  vcio  ^quum  cll 
oHicium  tmoiis,  ^curatoris,  &  ailorisdaaino- 
fiMij  lis  cffcl.vidtticftitf.fiipr.tx  quib  cjuf.mdicr.l.^.^. 
Vh.i"fr.dt  ttfltb.  l.ftdfi  quit  6.  ^.x.ittfr  ttflAm.qutntddm. 
iiper.l.jTftruu!  bj.^.qaod  vero.dtfuti.l  lir  ii:itdam.i6.  C. 
de  udmin.  tutor.  Elfet  vcib  danofam,li  quod  pupilli 
f.iriofij  vcl  municipura  nomincconllicuiiTcn:,  fol- 
ucfccogeticur.Ncc  ad  rcm  pcrcinct  tjuod  aclionc 
tutclae  vcl  negotiorum  gcftorum  poftci  fint  rcpc- 
tlturi,quar.cum  folucrint.  Ij/orum  fiquidc  intcr- 
cil,n6  foluerc  potius  q  lam  folucum  rcpctctc/. 

9  f  Si  adori  niunicipum ,  vel  tutori  pupilli ,  vcl  ruratori  furiofi,  vcl  adole- 

tatis  gr atia  puto  dandam  municipibus ,  vcl  pupilio,  vcl  furiofo,vel  adolcfcenti 
vtilcm  adlioncm. 

Ad§     Si  dSlori.  habcnt,quod  ciV  vti!c,?c  concra  pro  ir.jquo  id  qnod 

R  AT.  DVB.  Aii  iJ  cUconrtuuipoiTetatorl.Tcl  c(iin\ni\cLt.^,i.infr.dqieltt.l.qndfiium^o.infr.dtMc- 

curacorifurii :fi,  veladioii  irunicipum.quod  ficri  7«ir.l?*r*«i.afquipupillo£r  fuuofo &  adolclgc.iti 

pofic  fopradixinnjs.  AUnd  vcrofi.;  coftitui  winirf/-  municipibusvtiiccft^adcoquc  rcipublicxvt  valcat 

ptlrlis film  vc\pupilb,\'f\fiiri9ft,v<:\  Mdtltfteii^yzln  fpc-  conlhiutum  quod  atutorc  vcl  curaiorc  vcl  aftoic 

cjcliuiu$^.liisciiim<:a;ibiijcor'fcrtur<:onftilutum  municipum  iu  liuiufmcdi  pcrfonas.coUacum  cft; 

in  perronam  exirai.cani,  quodconfcrti  debct  in  liccc  ftridkaiurisratiorepugnct. Quia  nontainfa- 

pcrfonamcius  ipfius  cui  ro'iihinitor  f.itefimihi^.  ciJc  poflcot  l)uio(inodi  pcrfonB  fibi  pco/piccte 

vbi  diximu.^yufr. aliaenim  «ft  ;  c:fonatucoris,alta  propterinfirmitatemconlilij.quimconfalicispo- 

pnpilli >  alia  cuf ator-s.alia  f  if iofi  vcl  adolcfc cntis,  teft  per  corum  prudentiam.a  quibus rcgur.tur.nec 

atiadcrique  adoris,al<a  municipom.DE  c.  Mulia  diffeit  liac  paitcadolcfccns  ^  furiofo,ncccu(atoi: 

ex  xquitatc  &  vtiliiaie  concra  iuris  rigorcm  recc-  furiofi  i  curatorcadolcfccntis,  vi  cfixinnis  aJ  jj.  7. 

pta^unc,  pr2'crcimtaut>roperlonarum,dc  qulbus  /i^r.mcritb  igitur  placuit  cx  ciurmodi  conftituto> 

iracftamuiquatoroniiini  faLiorabilillimz  cxiftin^  a-  quodittitore.curatore.velactnrcin  perfonam  pu- 

tur  /.if4  vult.trMtut  jt  infin.fupr.  MdUg.  AquULpuptlbii  pilU  vel  furiofi  vel  aJole'cc  isvcl  iu  municipcs  coi- 

^.infr.dtMcquir.  btrtd.mni  ciionn  caBcetisomnibus,  latom  fit.dandam  cffe  pupiUoipfi  &  fuiinfo 

tum  maxurc in  iuce zquita:. fp cSandacft  Linomni-  adolefcenti a(^ioncm,ac uun diredam,  qu«  ilndd 

ius  ^n.dtrcguLiur.Lpljuuiti.  C.ifciiiiif.eftcnimiui  iurc  competeienonpocell.iirdvtilefn,  idcllcx  x- 

ciuiiotocum  ad  publicam  vcilitatcm  cotnparatum:  quicate,  vt  Vipianus  luc lcribit.  Ecfi  enim  iiis  piae- 

\ndc  cft  quod  pradeatu  noIUi  pallim  pio  S(^uo  ttxiuni  totam  pcndct  ab  arquicatcsin  quo  maximd 
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dtarcm  municipum  pcftioet,  h.ibcc  hocnon  taoi 
CK  r.itionc  iuris ,  quim  ox  priuilcgiojvc  ci  coniiitui 
nominc  municipum  pollic  viilnacis  gra;ia,quo- 
niam  alioqnl  raotiicit  ibus  coni\icui'  oumquam 
polTc' ,ncc  alia.-»<flio  vllatis  .icqniri.quia  con<cn- 
lire  vninon  poflunt/.  i.Uli-Li.dtM(^utr.f«ff.Ccu- 
ftitutum  aufcm  non  fit  Iinc  con;co!u/.i.  tnprtnctf, 
fiipr.vt 

ncc  aliuj  vllof  contraftus  Ltnomnibut  55.  <^ 
/.57.1»/^.  dt  obltg.  da.  Ll.§.  cotiuemtonn  fupr.dtpaa.L 
item  ttrum  6.f. vlt  LvU  fiipr.qucd  cuiufq.vniutrf  nmin. 
Scd  priuilcgium  hoc  non  tam  cft  adoris  quim 
municipum  .  qu<bu:.  alioquin  commercio  intc.di- 
dum  vidcrctur,quod  iniquum&rab  vtlHtatcpu- 
blica  alicnum elTet  d.Lqueifimintr  z^.  ^.ipufitum 
fiipr.dt  t}iin«r.iunii.d.L2..diuiquiTj^9£. 


infr.dt  (OMptnfMt.LfiflipulUtts  15.1«  pri/!cip.  inf.dt  fiieiuff. 
DEC.Ciim  tiicor  pupilli  vclciiricorfuriofi  vcJ  a- 
&ot  municipum  conltiiucruuc,  licct  ptopupitio, 
vci  furiofo  vclmunicipibuj,  vcrumtamcncrteos 
conflituiifc:crgo  cx  propriofudlocoiincnirjdcbcc, 
rccminiiiLXLolhcucoqua  cx  alig  qaolibct  co  ra- 
ao.cucoUitutu  Isccc  ptopricc6iraa:is^ofu,vjm 
caniccutraiftusobtinfacquitu.Tiad  prodiiccdam 
ataionc.Satifq.iistllc  vJcbct,qiiJ»d  vb:  f  nito.rc- 
naii,n6  iatur  in  cos  iudicaciaclio,iriquiquosof- 
ficii  nccciruas  excufarcdcbrat ,  nc  vlcro  fc  litiob- 
ftulilie  vidc-jr.tut  /.4  §  i.&fiq.itifr.dtrtiudic.qubi 
fi  quid  cx  ciufmodi  conUiiuci  caufa  impcndc:inc, 
squo  animo  fc  re  dcbcnt  prorogationis  incom- 
modum  ,  d<  qnod  habituri  fint  tcpccitiorcm.ciloi 
ca  lcge  ad  ofBcij  adminiihationcm  acccllcrint. 
Dcniquecxconftiiuto  isfoli]sobIig.ui  poccft  qui 
conflituir,l,cecalicnonomir.c,cum  l  onifi  cx  pro- 
prioconfcnfu  obl  gariqiiirqua.n  poflic,non  cciani 
cx  alicno.P;oiodi.  ii!  pupillura  ip.uin  aut  furiofum 
autaftorcm  municipum  .litio  dcconliituca  pccu- 
nia  dari  non  poteft,  cuin  vcrura  fitcomec  coofli- 
tuiire,ncc  coufcnfiirc. 
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^e6  ANTONII  FABRl  C.  RATlONALlA 

ilitfcir a ciuili,habct tarocn fuas quoque regaU],&  «loodccim tabnliram  Sduif^ft^nmUlt^.^h^ 

«snre^uentcr  ruum  rigoreni,cx  lis  regulis  cfHmi-  de  namqac  (niit  tot  prQiortx  adtonci  vtilct  indo^ 

-dORi.^  quibus  fi  quaoaoiBtiOr  aUqua&  fpeciaUot  €tx  ad  (upplendas  dircdas  ptztorias  >  quodes  £• 

cqoiusabhorrcat ,  q  lar  non  (itiaatz  tatuilm ,  fed  redcdenciuntobftantcioriiprcrorij  rig^rc,  nee 

ctiam  public;  vttlitacis  fjuoc6  adroixtum  habcar,  tamen  dcficit  xquiia«qu«  daodas  adioncsvulcff 

tum  veib  (eparandacftc^oilMft  rigottiarifpTtf-  Tuadcar.cxempium  ckfUW«ftiBllOc4.|^Mi  Uii 

tori)  &  przle:e:.da  fcmpcr  arquitasprcptccvcm-  qitil^^SJiJi^ML 
iibillmam  illam  &  omnium  potcotinimam  legem 

* 

lo  f Scruo quooutconftitui pofTe con(bt.6c fiierao cidBfticuatur,i^0iM/ji» 
p^a^d^fermyXi^emi^m  domino  feruum  obligationem  adquirere. 

Ad    VU.CtrU9 qiuqiU*  ^ atrMt.furhf.qu^  autcm  funt  fa&i.non  folcant  tri» 

fixtii<ijminuml.qmbnuU^4.it($nilt.&dmflhX 

ll,AT.DVB.Scmus  pronaJlohabctiTr  ndnminiis  tiuftrum  ^ij  fr.ie  /wiu/.  quzad  him.  I  ^curn  riubi- 

|irB!oiioiuce  quaciuili  l.nuUomodo  7.t»fr.dtLCcr~  tandi  ratio  clt.  adio  (aroe^i  quz  c\  Uduillyac-^ 

'  mUtfilfJLqmt^damao  ic.f.fnuusinfjl^iifim.f*-  qu{ritur,turisc(l,&  quidem  prqcorij ,  i<ic6c}uc  iit 

Xtrpefvbi  dititurfcruos  nullapcmtus  cummunio-  fcrai  pcrfonafubnncrc  t  «' poiclt,  &■  ncc.C.  iu^  ,ic- 

ncm  lubece  iucis  ciuilis  in  tocum,acne  quidctn  quiriiurdominoa  cuquc<)Ci  qualcn^qualcm fcr- 

pcztorij.folumqae iusnaturalecxcipitur.cutusrc-  uu(n,  vt  hic VlpiaO0ftadtick,id  cilvc  bcniCoia* 

^pcclunulia  cft  i:ncr  frrudsjk  irocros  homincs  dif-  ci  '"^  c*p!ic.it ,  non  tanti\ni  pci  fcr tiom  :*Jlotcm  ^ 

tti.eaiiiL^.fupr.dtuiJi.&  mr.Lqiiodaltmtt  ^iJtriguL  crd  n^iuum  ,{c.-{ciijin  pcc  vicauum.ln  quodubi- 

lHf.crgon«potctlcon(lttuifeiuo. Pccfonameuim  tadiraiinilia  occiurltquod  non  qi'a'iqualiftroo 

ali^ua  cfTc  oporicr  cui  conftituat',  r  ,  cii.Tinonfiit  folai  [iotc(l,rcd  a>^lo.i  tai;turr,S:oidinaiio,°c  qui- 

<onfl;iintii,niicca'iu'i  pdum  vl  u  line  confcnfu  dcm  qui ius  habeac  tcc  p'en(lcf«>lutionis//r4^«rC 

dttonnl.i.f4E^^^ff<*/ap^dirffA.inquodifFcrt i  i9.C«y«/arc<>nfli  uiuro autcmhobectlm fiitatioi- 

poll:ctt.it]nnr  (.)  in^.dr  polUtit.  De  c.  Viilicatis  nhi idtm tjl io.infr.  boc  uc.  fcd  dectdcodimtO  eft» 

cauCa  inuu&4in  cd.  vt  quainuks  fcruus  iurc  ciuili  quta  confticutumlicctfolutionitvim&  cflc&om 

0e  prcrorio  pro  nullo  nabeatnr,  ftipulati  uroeo  tandcm  habear,  indpit  tamcn  abobligattone  qaifc 

>'  liit,  &  cxctrnicaufi  conrrabcrccxpcrfonafci-  pcr  qtu-mlihct  riruii;n  acquiritur  c^ominp.ficut  Sc 

icet  domini,exqua  &  inftitui  hircs  poteft  r/r.dit  adio»quzex  iila  obligatiunc  narcicur',non  roinits 

fiifiil4t.firmr,tnfta.  i  moMitflr ;t.iM|i'.«  lurtiMlHt.  tju^ra  fi fetttns ille  qualisqnalis  (iipuUm efTcrtni. 

acqt>itit  cnimnon  llb  cJ  i-ioTiino, ita  vt  nc mo-  bi! cnimhacpatteciil -.ccf  ii:li:utun-> a  ftif  ulatio- 

meotoqiiidcmtemp(itisac:]uifttloiQpcrfona fec-  ne,nifiqnbd  conftituix  pccuntz  obligacio  &  a- 

liicott(illa.i.^l«cr  79.i«/r.dr4(^«ir.ft«M.d'rir.fcf  Afo  prxtoriaeftxz  (Upolatione verb  ciuilis/.  dt 

quds  ptrfon.ntb.  4(qair.  tnjlit.  crgo  qucmadmoduni  unflituttin^it.  dtaRlon.  ma^c  apud  AGCutriiim  vnl- 

Sotcft  qou  ftipukauti  ietuo  promitterc,  ica  &c  can-  gau  cdtcio  iiabct  (pmrt  ftruum  pro  giuUmquiUtm  fcr* 

itoere»  Alioqoin  ciTet  maiore  e«  porte  {naitlfo  ffiMi.  EtlnlitetaPylci  quamidem  AccuritusrQfcrt 

vfus  feruorum  in  cepublica,n  non  per  cos  cx  omni  mali  curfum  qudltf>7qu.:'i(m  oiiHgttitaaittMtit  cnim 

peo^cauiadomiois  eiiam  i^norantibus      inuicis  Vipianus  fkdttnqUMitm  ftrUum  non  auiem  fM<r/m- 

«MatrerenirtiiiiM iz.fii^  dtM^jm4ma»tlfmuA  fuimMgi^gmiMum  & aliqua  intcr  fctnos  di^ 

§tUttt6i.dtvnh.ohlig.  nccimercft  an feiaoc6tiitaa-  Kcentia  cit  ,ci}roaltjordinarijniit,<i1ij  vicirij,ali| 

Car  foluidomino,vcl  ipnferuo,vtroq.entm  cafu  adores&dirpclatores,alijverijnudj(iein4«&ilM 

acquititttt  aftlo  dornino ,  ic  qoidem  dire^  non  oficiotat  intec  obligacioocs  ouUa. 
vtiJii,^oialicacro)aiiolk  hdtiLtmffkiJiJi^  «^* 

i.  Pavlvs  libroi.Scntentiarura. 

jDcm  cft,&  fi  ci ,  quibonafidemihifcruit,  conftitutum  fuetit* 

Ad  LUiemefi6,  eTc6rt?ttitot|oxriaaio.D  Ec.Siucliberhf^moffC 

fi  .e  .iliciius  fcruus,qui  bonafidemihifcruiar,ac^ 

Rat.dvB.  Quirquisbonaiidcferait,velaUe-  quirit  mihi,dunimodbvetesremeaacq'itrat,vei 

nus  fcrau$cft,ycl  liomo  libcr.  Atqiiin  fi  alien*/cr-  cx  opcris  fuis  /.  aLCjuiruntur  lo.  §.  idem  pUcttinfr.  dt 

(iu$cn,acquiric  domino  fuoivc  pcoximc  diximus,  4r9N(r.rm<i«rnM.nain&  cxremcaacquttete  videttir 

iin  libcr  homo  acq  iitic  nhi.  cr^ofici  qui  bona  quodexopciis(aisacqilinii^fllilWMjEffejjii|iriia> 

fideniihiIaai^«Mil^tiiiic,rcdnoDpoicftauhi  sfindL 


r. 


7.  Tt»tAitrtlibroS7.adEdijhMiihi 

[Ed  U  fi  fiIio£uniliascoiiftituatur,vaIec  confticututil.^ 


S 

^diSedctfi  7.  go  fi  quii  confliiaetit  fe  filidliiiiiUu  fotuturom; 

'                                                 '  ecqnititar  aftioconftitutae  pecnnic  filiofamiltas 

RAT,i»VB.Fi1iiisfamilia«  exomnibiK  caiifis&:  non pacri  tconrri  quam  tamcn  Vlpianus  hic  fen« 

obltgarciibi  potctt  &  obligari,  ciim  habeic  perlo-  tiat,quiciim ait.fi  biiofamilJasconllituacur, valere 

nam  i"tegram  &  rapot  in  cimtatc/.Mma0t«M4.  coolliaitom:  ficprocaldablo  iateUieit.  vt  ex  co 

fifrMJietJmmJ^amfmili^i^Mtifii^iak^  conftituipacqaimarpatiUkitfiiQoVifil^o^^^ 
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tnnfatoii  conftitunim  cf>,  (iuc  rimpliciter  eicon-  ♦««i.ergoqncmadmodaTi  per  fc' i:um  etfam  qaa- 

AitacuRi fuyfiue  ira  f  t  tpA  tiliu  iol  iatnr. DEC.Eft  lcmqualecn  acqiurUuc  a&to  conftttorz  pccunix 

^Mt  filiaifiimTli»'eapMM<taificioniscriafn  inf-  doinino»fioelpHrerno,fioeiloiniiiorotui  confftca» 

pca-?inrcPi  rleft.ir  ni.notcn  c  patic  fibiacquiri  tnm  Rttf.vtt  t.ptex.  fiii>r,\u Sc  diccndum  c(\Si  filio- 
t^-i-ftd  &  fiimJ4m1l.fMf.dt  tdt/!d,l.  tf 9«i  be^tt  I iamiUas  qdoquon.odo  conlUiuium  iit|  acqniri  ar 

t^lmt  fi.tnfr  A4Cfiijr.icml.  i  cagi  i6,  i.fipamfB»  aionein parri  non domino, rimqiie  direaam,no& 

f4t0r.so.infT.4d  SC.Trebtl.  c  <  cxtra  huc  canim  vtilcm.  Aliud  ir.ris  cft  fi  fil  usfjni  lui  ip^econfti- 


^Otdquidiiliustamiliatai-q  litcbai  oiim,(iuecxrua  cuat,  roncniinpatrcm  obligat  niil  de  pecuiiOfipfe 

npolatione,  fiucei  qaa<iber  alia  eontiendonc,te>  xtth tn  (olidam  oblf|;aTv'r ,  licat  ex  cuiolibet  «lio 

^ouebac patri , non  mi:  usruinlciuus  domino.  comx^(k\id.ifilmf*mil't4s^^i$'ilUi^i^4A^l.f^k  ■ 

iUvCiicmonicncoquidcn)  «cn  p  ris  acquifitioln  imfimfmUm  ^^.d»{taiU 
jperibnalinifiiiDilltsconfidcfit  /  fUtay^M  Mtqi^t 

X  f  Si  mihi  aiit  Ticio  (lipuler i  Titio  con(ltcui{uo  nomiiieiKmpoiieiliiiift^ 
muiak:quia  non  hoiiet  peddooeiiKcanMtiiibliueipo^ 

Ad§.i.S$mihiMtTiH^  pofnr.nonttracnfaoimnbelaf  ittbetMdpien2 

ds  folutionis ,  fcd  ncmincflipulatoris,  cui&iil- 

It,  A  T.  D  V  B.  Etiam  ndie^o  (olucionisgcatia  cicco  mandati  adione  tcnctur  *  vt  quod  ipfi  folu* 

folMpotcft,perindeaci|  fi  ilif<ata«oif,ttavccxca  tumcftfijpttlaiorireilittiat  l.qiurts^%.^.quififgm 

folutione  comirga  ipto  iure  libcrat  o ,  quamuis  Utiit'mfr.  dtfolut.  §.  fi  «uu  0^  it^.  dt  vmtiLjHfldM, 

proti^nte&iivihtatel.vtr«fr»(tirMtmii.$^MitJL  crgo&ccciconftituiruonomincpoicft.plaD^qaujk 

«iKn(^ioft.ii>^  defolut.  A  qul  confticiiram  habcc  ftlpDlatornnoininepolEtei  conhitui ,  nec  dubi* 

«imfolutionu/  idi rjf  10  iw/r.crgo  ct  .1  iJic^lofo.  taripoicft,poftqukmp!acuit  etiam  alij p.iiTccon- 

lutinni»  ctufa  coUi:u  fuo  mjm.iic  nihil  pr  hibet.  flitui  ,  quod  alij  dcbecur  /.    $  f koi/  ^igimuifufr. 

Dec.O  iine>6ftimtfirapponipra;cedcnsaltqaod  Qoidntergoctiamci  quirolutioniscaulaclladic- 

debi«fil.i.f.iir>"«/N^'iccproindccuiquam  c&ftitni  &.s.'  Et  miror  Accurhum  iioc  negare,  6c  mandaJ 

fuo  nominc  poretl  qut  ci  Tao oominc  debeacui^Ac-  tu m  expre/fum  re^iflerc •  ad  lioc  vt  adica»  fuiuf 

quiaJic  o 'i>l'iti>>nis  g  atianihlliilononRtncdc-  po(Iit:qaafiiacRamnonfuificiac,quodtamcnncc 

bctiK,  qu  aftipola  inmal-enxadiicitur  folutionis  vllomodo  ncccffariom  cft,  vt  exco  apparcr  ,quod 

tanul  >    Anfa.pov  ctia  obligationit /.rff  qHi^6.  fuffidcdebitqmaticuicneid  quoJa  ii  confljculcuC 

autfibi  dtrtfb.ohUg  l  SmhumMtt  PMtnfhikm  9^.  $  licitnondumappareat  perrona,cuidebeaiur/iM* 

||wiwsi^4(f/ilHr.  dcoqiienullamhabcc  pettcionem,  Stnus  ii.ijt/r.quotamencafurec]uecspre(rum,ne-i 

q       cui  n  Ah  ohltg.itio     quiritur  ci  nCC  aAio,  qactacitum  omadauimaiufij)^  ftUC  fuhilltcll^ 

acc^icuuovUaacquinpoiclU&qnambiseifolui  poteft.  • 

8.  Pavlvs  libro  »9.  ad  EdJi^iimr 

SI  veromihi.iutTitio  conftitucri';  tc  (oluturum :  mihicompetita^io.quod 
(i,po(lcaqi}.im  (oli mihi  u {olutuiium coollituidi^ (blueris  Tido  :  nihilo^ 

fiainusmihi(eaebens..  t 

Ail^verht,  itim.l.4M  tft  io6.inf.dtfetat.  lca  &  fi  mihi  aoc  tltlp 

cdftitoeiis  terolutucMicedu  eft  fpli  mihi  n6  etii 

•  R  A  T.  Dvt.Qji  pticarliUcSftitaiatttT/tlonS  Titioacquin pctiitonem,& jtaione.quippcquam 

ini nus  Ti.iu prolpicttkquS/ibi Ipft.Facicctiim par^  prxcedcre  nccelTcrib  debeat  obligationjs acqaifi» 

fua  &  Tic )  c  >ndiiionem,ergo  qMcmsdmodam  cx  tio,*tdixtmusad  f,\.i^uffMdmti.  Non  enim  vo- 

riufiroJico.  ft  lucomihtcompetttpetttio&ajlio  lunias inca folficitetiamii  maxime  id  volucrim,' 

Conft>'^'a^  P^'^""'^  > ''^^  Tidodchct  compcicrc:  cumdclicitpoteftasioris/  4.  iirfr.t/^^c^uir  htrtdJ, 

T\er  cnim  voic.  iiii.hi  vHaii  eo  fictipoieft  tniuria  quctits^.infrincif.dt^btrtd.itijl  l.n.uUtnutnttTt(}.6.C.fi 

U*.  u*  ditm  9.i.t.injr.dt4qud&4qu4flim.£nt>ii.  fnai  «/r<M>r//6.  lungequzlcnpiiad/.  5.$.i;miNr«rf 

■  i>  ate*  Non  maigta  potcft  quisconftituendd  7»^^* 

nut  conHi"t(it'imadniiuendoa'teri  qniereteai^o-  a  Quidfi  frfifctquamfoUmibiitfelututS^dyJlitHiJH, 

ne  qoi    ftip  dando:cftenitTigentralisie^ulaiuris  K  A  t.d  v  b.  Cuui  ita  llij>i;Ucu$  luin  mbtMtitTt^ 

CiuiliA& r'*<^"i'i*<^''  l'bcr.i  I  pcrfnnjm  quarri  rwt/in-ry^Niirf,  qatmuis  dil)!tor  pollea  conni  uac 

"g^lioneni  altcri  non  pi  (^i.  I  fulutum  11.  ^  ftr  libtrgn»  fc  mihi  f  .luturum ,  compctiC  quidcin  mihifoli  da 

^lff  jttpiamrjtS.  Sunt  ci\j  ti  obligaciOncs  6c  adtioncs  conftituca  pccur<ia  adio.fcd  camen  ct  lam  adicdo 

omctes  ad  hoc comparatc, n nDi  vnufqaifqoe ac-  nttlilominus folui  poteft ,  qula  quod  adieAo  foIal> 

qttirac  qnod  fna  imcfeft  ,  vt  ancem  alij  acqitira  rurmihl  folni  vi/icr-.ir.i- quit  iJcm  Pauius  nolicr 

fur  nihtl  iniereft  ^  mCa  Ug.  fiifMUtit  w«  }S.  $.4/-  inLJittdJlifuUtusfim  y9.infr.Dt  f»Ut.t(go\rtMmcL 

fgfj  4g  Mirft.«W^.  fmrfV*  I  ^tim.pifr.d$hg».  ncc  pdtcft  feiaoii  poi«A>  quod  hic  ex  eodem  Paolo  fcribitm; 

lljeam  rcnip^  f  1  •  im  eHe  Cnnfl iti  tu  quimftipn-  fipofteaqaam  loli  n  ihi  rc  fol  tui  iim  f  onftiiuiftl 

Attio.  §•  ds c»f'jf(faMM*/ftf.dtaflM<).ergo ^uemadmo-  rnloeritTili6«teinihi  adhuc  nihilominii» tchcfl* 

^himVi  niihida  iftlptiki  ^aucTit«o,peffonaTir{|  Dt  c.  Mnltomiefnrlanlicmihiconftlcilerisi  «fe 

fblutioC»'*  latuum  cjufa  llti  ulatioi  i  AA'\t6ci  'flc  mea  tanrilrh  ncrlona  inc  .nflituto  nominaca  /iC, 

intellig' cur  n6 obltgation  s,quia ncc  potuit  Ijtuqui  an  vcr  J  miht  loli  le iolttturufn  conftituerii.  Pciorc 
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th  non  itcm  ,  qu)arcpugnatdan«ilU/«/j,<|ucnoA  p%Al»f*€t\im,in  ilipcdanonibas  ttrb  larVcrratD}( 

potcl  t  VI J  c  r  I  adhibita  F»  liie  In  con  ftholo,Dlfiad  efe*  Id  Cflim  ad  pada  nilda  pcrttncc  >  non  ad  con(litoi% 

cl.iriouciTi  Tiiij  ,qiii  licct  ii)  ftipalatione  adleAus  quxcum  iurts  prstotij  auAoritatemunita<int,p»- 

liaetit  Itilatiooisca.ifa* ua  vt  jicclegem ilipulatto-  fii.atqueadionc,nuda diciccti^  no pQflunt.Nc^» 

mJf  tmmutare  ftipulatnr  pocucric, /.  vir»^M«r<(fllj  ttnenin  bac  ipecic  coUitur  ipfo  itire  ilipuUtui 

tt.^.ptn.t.tUudeft  io6,infr.defoIut.potmitiTr\cmbct  pct  conftitutii,  fcd  Itx  rantiiin  fti^jnlationisjiumtH 

loluuonis  acctpiendx  fjicuitatc  cxcludi  per  con-  tatutjquod  ad  pctroiMin  1  iiij  peinnct.cui  nulluni 

acnrionem  conttftciim  lllplbnxis  &  promiiTo-  prorfus  obligationisius  exeaftipulatione,  vtdixi- 

TIS,  qaomodoliic  ponimus  intcrucniiTc ,  irafaif^n  iniis,  f.icr.u,\cq'jificj|-!!.A!;nd  ccrtccllcc  h  pioco« 

COniticQCo,  vt  mihi loli  dcbcas  iolaerc ,  quod  mihl  ituu to  poncrcraus  inierucm llc  pactum  dc  nun  pe- 

Mt Tltio  folui  cx  tcge  (lipulacionis  potueratiScde*  tcndo  vt  in  d.  f.  pgBtuwpttertt.  auc  conftitutum  W 

|MCCat.Necfiiltin  ctm  rem  necciTtrius  Titij  cnn-  duir.ciredc  foluendo  i!ij,quiimrotliiAipuI.'itori. 

|enfus,cai  nallimi  ius  obligactonis  quzficumfjc-  EtiieRimeciamtnconftitatoius  vcilaiur,nonau> 

nt»quiqae    folutioncm  cticm  aatc  eoafticatiim  lcm midnm  66lumiiastamefl  ittod  prxtorium  cil 

•ccepiflet,  cam  iprampccuniam  ai^ionc  mandati  nonciuile,  idcoque  non  iragis  poirci  ftipulatio- 

xnihi  teddcre  debutiTeii^m  9S.f.quiJiifuUuus  M.  rcm  coUctc,  in  qua  ms  ciuile  vcrfatur ,  ^aim  nuda 

4»fiht,  f,fiipi$4i^mfit^hiuiL fit/iiiUt.  nequeoo.  paftlo ,  fcdMxtliam  exceptionis  in  cam  tem  cfFec 

ftat  fi  .^uls  obliciitpaftiim  nndum  fubic6tam  &  ncccfruiurn.  Cuienim  d.i;nus  adioncn-, ,  multo 

conuatiumftipuU.tioni,n6  tollcrcilipulaiioDcm  i-  magis  daicmus  cxre^nionrin  conflicatr  pccurix 

pfalorcbicdianti!imperczceptioDcmi./rMria7$.  ^.LtfMMtimwfr.dtfupapcd.inuuus.ij6.}.  udtn-^ 

f«8»MfMnr^S|kirfrlff.vblc«tioredditiir,qujain  guUur.  ^^^^t^ 

9.  Pap  I  Ni  A  N  vs  Ubro  S. ''^rftionum.  '             '  * 

Tltius  camcn  indcbiti  condidionc tencbitur ,  vt  (^uod  ei peiperam folutuni 

dl,ci4uii'oluit,rtrddatur.  ^7?,.     _  . 

Kat.OVB.  7'mus  tenciut  mihi  adloneman'-  propofua  vcrofpccic  ponimus  mand.icuin  quod 

(datifVC  quud  lanquam  adieCtas  folucionis caufa  ^  ioeiac ftipulasioai,tcuocatum  fuiife  pcr  coniUiutii 

del^icnremeoafccp  t,mthire(Utoacl.fNt  n»  98.§.  poftctfeeatametToIanurenriafquctamptomiC 

fu$ pftdstus tuf  dt ftlut  ijiquu 4/gi  lufiuJtmtdfiif»'  fotisqu^m  ftipulatoiis,pcr  quod  fcilicct promi^ 

br.cigo  o  •'  >icitteneric6!itdtionelndebiti,vtel  conftitattfemihifuIilblutorum.Ergofiabeotem^ 

rcd.tat  pe^uniam  ^  qao  folntlon6acccplt.  Alioqui  poteTitius  folutioocm  acceperlt  ,maiidatl  aftio. 

duobusei  tldcpccunicnominc infolidum  tcncrc-  ne  tcncrl  mihi  non  potcft      confcquentcr  nccx 

tui,qu<.dcirctiniqattin.DEC.  Adici^usfolutionis  aIienaiaiiiuralocuplcrctar,ncce(recll,vtciquifol- 

caufa  tuncteneCttr  adbioaemaadaii.ciim  ex  (lipu-  uit,condi£t:une  indebiti  tcncatur  l.n4m  bocnMturn 

lMiaDilIcgciuthjbuitacci|^Sdcfolu:iorus,q  iam  i^jaa&Jl  fiprMur*t9r^.fufr.dtcmdt&.itdtb.  Prcler. 

icilicecac<.ci'i(rcinrelligiturex mandato flc volun-  timcii-n  ItipuUtorcui  (oli  promiiror  folutitrum 

tate  teflatorfsiadco  vtncclibcruiitiiipuUtorihoc  fe  puUcacoullituit.leco  cinshabcnduslit  cui  laio 

S|iandacumTeaocaic,nc  quidem  rcintccra:  qaod  (oiutumcn ,  qaia  conAitutum  loco  folitcionisce* 

itic«tcri$ma  .datisdiuerrum  cft,nifi  cum  In  rcm  ditjVtfubiiciturin /./r^H.hautcmllipuIatoti  priiis 

man  Uc.-i''ij  'TiancJatamfaiSium  c^UlUm^.C.  dtdt-  folucum  circt.  dcindcadiedlo  folutionis  caulanc« 

fMt.  j.reSe &  ftq.lnfiit.dtttMd4t  ncmpe qu:a ccccam  mo  dnbitaret  quin  adieftus  conditione  Indcbid 

lcgcmab  iniciohabuit  {lfpulatio,quam  poftcaim-  tcnercturlblncittif  QMkuitcaimtlii  aictiooCmart* 

inutatc  ftipuUtociauicopcomillbie  oonpotuic/.  dcti 

10.  PavLvs  libro  ap.  ad  Ediilam.' 
TDcm  cft,  &ficxdaobus  rcis  flipulandipoftaltericonftitutura  altcri  po/lc.t 
folucum  eft :  «^uulocoeius,  cuiumiblutumeH ,  haberedebetisicuicon-» 
ilicuitui. 

'AJiljJUmtfitci,  ^tinildttBcrc^^taiteriascorreifiiAoipliadU 

'  Ki»tQTl.Gran'aitji.§.ftn.inf.dtfideiuff.l./iSfifhum 

K  AT.DVB.  quod  ducbas  cocreis  credeiW  ^uifHMMr.crgoaliudiatiiclIcdebecia  duubuscoi- 

didebctutjfingollslnr^lidum  dclMtor,&ldno^-  reis flipalandl,qaam  fitin  adie£lo  foluttoniscao* 

piior  foUittoncm  .icccpit,dcbitorcm  communcm  fjjVt  fi  poft  rtinulationem  pcr  quam  corrci  C|pJcn- 

i  corrco  libeia:  /.  tMi.§.  i.&pajf  tnfr.dt  dMtb.rtts.la  difa^ifunt,  attcri  coruni  coliituatur,  alccii  niiul- 

c6queplas  iuris  habctcorrcus  crcJenJi  qu^mi*  omlnasfbluipoifit^necIndcvtticondiAionetenc»^ 

qutfolutioiis  caufa  tantum  adicdu!,cftciim  adii-  tur  altcrillcfi  folutioncm  acccpcric,  niltfortc  & 

Ciatur  cocreas  vc  Iti  cctam  patticcpsobligationis,  ipfe{ooftituto  probctur  conlenliirc.quocafa  non 

•cproiode^qaod  in  prxcedcntibasdizimos,  poftc  ttm corrd  fnlttAoqaamroo  proprio 9c  obliga^ 

ftipoUtotCfn  cx  volnntvc  promilToriscciamigno-  tionem,&jdion^fibiqaa:ncam  amifillc  vidcrctnr. 

nnce adicAo  iinmuciic  legcm  fiipulationis ,  noi\  D  e  c.  Cilm quid  plotlbuacorccis crcdcndi  debe- 

vidctnradhanccafamcxtcndipo{re.I1lncaimci^  tnr,  Uc^linealis  In  folidDmdcbectar,atiamca 

fovercnJiini  noncftnciniiuiafin-.adicclo.qui  ni-  vnattDtitmODlil^atio  cfl  qux  proindcper  folutio- 

Irilpeoitas  iurts  in  obligarione  h •bcc.  Ac  ipduo-  nemallcrucrifaftam collitur  ctiam ignoiate  adci^ 

hm cocteis «erendam  ci i ,  n eq ne fercDdom, n m  qoeiootto olictmoee tantilm pcr  (blationem ,  fed 

ijBod  habct tom  gcoiwis , 00  tmiyam  adi><hn  eiiaw  pcr kceyijiiiegwiitaiwt aihll nifiMiiagina' 
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ilifeluttoedjr.  i.u^it.quib.  mod.  tellu .oblig.  adeo 
qucpcrnuHa  n  &  (iniplt  cm  ('eiitioncm^J.z.^/. 

i.l4xdHobus  i6.dt  duobjrtis.  Id  cnim  el^quod  di- 
cimus.ez  duob'^s  corrcis  fiiic  debendi ,  ftuecrc- 
dcndi  ahcf  iiis  fadum  alteri  quoqiic  focere  t  ptnulc. 
c«</,rif.acquini$  >.ai  c6(liiuitur,loco  eiu;  haberidc- 
bct,cuiiam  folutum  eft.cum  lolutionis  loco  cofti- 
tutumccdat,(icut  8c  iurturatiJum /.i;</f«r<m^mcru 
27.  fupr. dt  iuTciur.  crgo  qncmadmoduni  fi  vni  ex 
corrcisfol-icun-i  rc  ve;a  cflet,fublacac(TectotaobU- 
gatio,nihi'ique  iam  alccri  debcrccur ,  ita  vtquod 
alccri  correo  pollca  folutu(neirct,eicondiciiure 
pofTcctaqiii  indcbitum  ab  co  qiii  fjluifTct,  iia  & 
iipoftqu^m  aUc.i  ctintiitutum  luic,  alccri  folutum 
proponacur.Benecar.en  notac  Accurfius,con(licu- 
tuiunonpcrumtiia  vim  habcrcroluiionis.  Fada 


cnimfolutio  liberareccoramuncm  debttorcm  ab. 
vtroquecorreo  credcndi,&  quidcm  jpfo  iurc  i./.j* 
S.  i.  ac  confticutum  retineteum  in  obHgatlore  cr- 
ga  correum.cui  confiituicur,  ab  alto  vero eum  qoi- 
dcm  liberat.fcd pcr  cxccptioncm  caniiim  non  ipfo 
iure  .Habet  cnim  dcbicor  exceptionem  conftitoiJC 
vni  pccunix  (i  ab  altcro  c6  icniaiur.  Qiix  cxcepc^o 
cilm  lit  fauotabilis  &pcrpctua,rcpeiiilon6  foloti 
proculdubio  parit  /  qui  exttftiontm  ^c.fupr-dc  cendut. 
indtb.  Idcoque  dicimus  eum  ex  corrcis  cui  cortfti- 
lucum  c(t,polIc  altcrum  quoquc  corrcum  in  caa— 
fam  confticutae  pccuntxprocuratorcmdarci. /irrt 
4i,§.fcrrtf  /»p.i/*;»r»f«r«.qujft  correus  credendt  cffe 
dclicrit.qui  ccrpir  cxccptionc  perpetui  rcpcllipof 
kUrtdtterts  lo.l  crediior)^.dtbtlorio6.dtTtrb.Jiffiifi.  L 
mhil  inttrift  tn.dt  rtg.iur. 


ii.  ViPiANVs  libro  xj.  ad  Edii^Jum. 

TTA£tenus  igitur  conftitutum  valebit ,  fi,  quod  conftituitur,(3cbitum  fir. 

■'■ctiam  fi  nuilus  appareac  ,<]ui  interim  debcat.  vtputa  fi  anteadjtam  hcrcck- 
tatem  debitoris,  vcicapto  coablioftibus,  conftituatquisfcfoluturum.  nam 
&  Pomponius  fcribit,  valcrc  conftitutum :  cjuoniam  debita  ca  pecunia  confti- 
tutacft. 


Adl.  Ha£ieRHs  if . 

^  A.  T.  D  V  B.Nonentium&  nonapparcntiam 
idemtoio  circiudicium  l.  duo  fant  Tuif  ro.infr.dttt- 
fism.tutil.i  fiddutrfutinflitJtntift.ctgo  qucmadmo- 
duiTi  nonvalc.ec  conltitucum  cius  pccunix  cuius 
dcbitor  nullus  elfct  ,ita  nequc^^alerc  debec  elus 
|)cc\inis  cuius  debitor  adhuc  null  js  apparet.Quid 
cnim  fi  dchitnris  heredicas  nunqusm  adcatur,  ac- 
quf  jta  dcbitntiinc  fucccflbrc  dcccdac ,  vt  ncquc 
ad  Bfrum  bonaTacanciapcrucntaradnt ,  exidente 
forrc dcbifore  non  folucndo? vt  in  /.  habtri hctrt^y. 
mfr.dttaiii.iunQ.l.uS.4nboruiHfr.dtmT.pfc.l.x.^.iitm 
Tempoftius tjUtritfiMfud tt  i^.infr.dfptf.l.i.C.dt eblig.& 
«f^^««. Qiii.irur{iim(idcbicor  captus  (lc  abhotii- 
bus?  £(l  namquc  incercutnan  fucuramfit,  vcip/i 
debeaiur.an  hcrediip(!at :  GeDiinabhodibuarc- 
uerratur.ipfi  debitum  fiiiirc  intclHgcCur,quafi  fem- 
permanictit  in  ciuirace,(i  vcrbapud  hoAcs  mo- 
tietart  non  ip(i  fed  hcredi  chis  dcbicumapparcbit 
qnali  morruo  dcbiiure  in  ciuicare9k prima  hora  ca- 
pttuitatis.  Alcerntrum  (i  qutdcm  euenire  ncccde 
e((  cx  fit^ioncaut  podllmini)  aur  legls  Corr^eli  v  de 
cixiai»  Ifits  ijuiproinipttrii^  l.iufto.^^.  f.ifU.  infr.ii 
vfiiCdp.  eucntuintj^iiur  cxpciVa.incceirc  cll,vt  lcia- 
cu  c  cuias  debiiuna  conditutum  (it.     c.  Vi  valeat 


conftitutum.fnfficit  dcbirum  rcucra  fubcfTcnec  re* 
fcrtcuia-i  dcbitum  Cc,  cum  potlit  quilibetcondir 
tucre  quod  qullibct  alius  dcbcc  l.tumqHi^.  f  .qufd 
txigimus fupr.  Atc\m  nec  quod  dcbitor  linc  hcrcdc 
dcvcficrit  ncc  quod  ab  hodibus  caprus  (it,  (acerc 
poccll  \t  tninils  debitum  maneat  cx  partc  rei  qiiod 
prms  dcbttum  fuit.  Adcb  vt  etiattj  iaccntc  hcrcdita- 
n,&  durante  captinitatc  incipiat  przfcriptiocur- 
rerc  L^.infr.  de  dtutrf  ttmper.prafcript.Itmn.  /.  *d  ditta 
77.de  m6.»%  Alia  ncrrpc  q:!i(lio  eft.an  dcbcator, 
a!ia  verJ>  cui  debcatur.  Ergo  ctiam/i  dcbitorfine 
hcrcdc  dcceircrit,aiit  ab  hoftib.  captus  fit,  confti- 
lutum  nihilominus  valebit ,  nara  ^c  fideiufTor  prio- 
recifartili  a<flione  obnri<^ut  mancrct  Lstfthuia 
Mut  Pdmphiluttt  9;.  $.  I.  infitt.  defolut.  AKud  fanc  e(V, 
vt  bcnc  ivotat  Accurfius,  fidcbitori  dcpor ratio  ir- 
rogata  (itrnec  enim  pro  tali  dcbitorc  fidciu/Tcur  ai:- 
cipi  potcd  quafi  contra  dcbitorcm  tota  obligatfo 
extinfla  fit,  vt  Papinianus  rcfpondit  in  Lfidtbitori 
^j.infr.dtfidtiuf  Ade6auccm  vaiet  hoc coditutum, 
vtcxco  conueniri  polTuis  qui  connituit ,  etiam 
priiisquim  hcrediras  dcbiioris  adltafic,vt  /dcra 
Accurfius  hJcnotat,cxcmplociusqui  citcriorc  dic 
conl^ltuit  fe  folutucum.id  quodalius  dcbcaCjdd 
qao  in/.4  fupr. 


I.  ^  Si  quis  centum  aurcos  debens,ducentos  conftituat :  in  centum  bntutti- 
modo tenetur,  quiaea  pecunia  debita cft.ergo  &  is,c]uifortcm,&  viliras  S(jue 
|ion  dcbcantur,conftituit:tcnebiiur  in  fortcm  dumiaxat. 


tAd  $.  I.  SitJtiisceKfum. 

Rat.  ovb.  Non  va'ctcon(licucam  nifiptxcc- 
iien%  debicum  fubfii^at  /.  i.  $  dtbilum  fupr.  Si  initio 
haiuslcgit.  Atqui  tiiin is  q  lidcbens  reitcum  duo- 
caxatduccnta  c<>DQituir,ramcftindcbiium  qiiod 
conduaifur,qa^me(ldcbitiim.  Ex  diKcntis  enim 
ccncii  debenioi,cen(iinon  'chc  'iricrgonopoteft, 
l&oc  coudiiHUUpiaiefc^  quippe  cuius  caitd  indi- 


JtUdaa«(re  videturjvt&omniitm  contradtHim^r^^ 
1.1«»» tx (4kf*  ii9.infr. dt mbtr.eblig.D i c.In lis qi»x 
fni  natura  funt  diu;dua,  inutilis  adic6lio  non  v|. 
cJat,  fcdviciatur/.  uS.pmuUtod.LpfMuit  19.  tnfr.di 
vfur.  Atquifummaduccntorum  auicorum  qutm 
conftitutam  fuilFe  ponimos  dinidua  eft,  nec  quic- 
qua  vctat  ccotum  tflc  dcbita,  Si  ce  tum  indcbira. 
Etgo  valcbit  conftitutum  pro  c entnm  drbitis.pro 
Aliii  centvm  indciiitts  ooa  lUlbit.Refcicuduai 


ANTONII    FABRr  I.C  RATIONALIA'^      '  ' 

ib  oonttcm  ,  ^aMirepugna[danenU/«/i,<]uxnon  paftis  faduiD^in  ftipulacionibus  ^^blQrvctfatld^ 

]poce(l  vtder)4dbtblufint!'c  In  con(lUuto,nifi  ad  ex-  I4  «« m  ad  pada  nada  pcrttnec  »  non  ad  con(lttiil|| 

cl.:ir)nemTitij  ,qui  liLcr  id  Aip  ilaiionc  .idlcftus  quiecum  iutispratorij  audontate  munitalint,pv 

fueiit  folutioois ca.iro,  ua  vt  ncclegem  llipulatio-  fia:uqucadionc,nudadiciccric  nu  pollunt.Nc(|» 

misimilioure  (Upulatorpotuerit,i>Mrf/r»CKr4f«ii  tlhicnin  hac  Iprcic  toUitur  ipfo  iure  ilipulati» 

tl.^.pen.ltliiultfi  io6^frjitfoliit.potaHtirricn  abea  per  conftitutu.fcd  lcx  tantilin  ltr>n1ationisinimii- 

loluuonis  aCkipieodc  facuiiaic  cxcludi  pcr  con-  tacur,quod  ad  pcifonam  Tuij (.'ettKiec.cui  nullutn 

oencionem  contfariam  ftlpnlatMis  &  promiiTo-  proifusobligiaonisitis  eicaftipolatione,  vtdixi.^ 

lis,  quDmodoluc  ponimus  inccrucnifre ,  itafafto  iiius,fueratacquificutTi.A!iud  ccrtc clTlc  llpioc6< 

conitituto.  vtmihiioli  dcbeasloluere,  quod  niiht  ftituioponercmu$inicrucniircpa£lLundc  nun  po- 

Hatl^oiblniezlegeftipalatiomspotoerati&dt-  tcndo vt \tii.f.f»Bu$tuftttrtt. autconftitucura  m 

buerat.Necfiiitin  camrcroneccfrarius  Titij  con-  ^iiitr.cdc  dc  f  tiicnJo  a'.ij ,  qubmroibiftipulatori. 

ieorus,cainullifknius  obligattonis  quarritum  fue-  EtftcRimeiiam  inconftitutoius  Teiratur,nonau. 

ni,quiquc  &  fbtadonem  edan ant« conftinmtra  lemnudum  faAuin,ia$tai«en iH«d  prztoriuin  eft 

acccpiirct,  eam  ipfam pecuniam  a6lionr  mandati  nonciuilc]  idcoqae  nou  iragis  polfci  ftfpuUtiO- 

snihi  icddetedcbui(re(^^llim98.j[.f»iy2i/t(/iU«jifl/°.  rem  toUere,  inquaias  ciuilctrcrrAturiqaiimnuda 

dtftiMt,  f.fiquiidijin^.lthmnl.fit^ddt.  nequeob.  psdlo,fed«asiiiaifrexceptioois  in  eaaMkraeilec 

fiat  fi  quls  obiiciatpaftiiTi  nudum  fubicdtum  &  ncccfTarium.  C'jicnim  damus  atUonetfl,  tnolto 

coticrartumftipulationi,n6collcceftipulatioocmi-  magisdatemus  cxvc^nionrirt  conflicatr  pccunijt 

p(oiiirc^rcdtantAm'pctexceptionemi.j(yiMva7$.  fJtMmbifr.dtfi^fic.lMittutu.^6.f,t.d»n 

f«tosWflNMr/ipJr^vblrat{oredJitwr,r|uiain  gul.tur. 


9.  Pa  p  I     \  N  vs  'ibro  S.  Q^urftionum. 


nritiustamcn  indebiti  condictioncccnebitur,  YC<juod  eipcipcramfoiutunl 
clt,ei qui  luluit,  rcddatur. 

4dl.Tiiuu9, 
Rat.^vb.  Ti.ius  tenciuc  mikt  adloneman* 
'datiiVtquud  lanquam  adiedos  folutionit  caufa  k 
deKitore  meo  ar cep  i,mihi  reftttoai  ifiu  rts  98. $. 
fm fiifiAtmtHfiefoltit  yfi qHittJf  ti^UJtmtUftf». 
Mr.c(gu  6  uoteit  (encrt  c6dtdtionciDdebiti, vcei 
reddat  peoiniam  ^  quo  foiucionCacceplc  Altoqul 
daobuteiiiidc  pecumc  nominc  Infolidum  teocte- 
tnttqu> id efTct  iniqjum.DE c.  Adiedus folutionis 
caafa  t  inc  tenetar  adbonemaodaii.ciim  cx  ftipu- 
]atiunislegeiuthabuiCaccipieiljtfolutionis,q4am 
fcilicct  aciCjiirf  inrelligitut  ex  mandato  8c  volun- 
tatc  teftatorisjadco  vtnccliberufitftipulatorihoc 
Htandacum  reuo:arc,nequideni  reintegra:  quod 
iticeicrisma  .datis  diuerrura  cft,nifi  cumin  rcm 
inan  'acan|  ir.andatam  fad^um  c(i LilLanii.C.  dtit- 
iut.\.rtRe  &  ftq.lnfiit.itntiitt.  nempe  qu:a  ccccam 
legcmabinitio  habu'C  ftipuiacio,quam  poftcaim- 
nutare  fttpuiittotiauiiopcoffiiftore  noopotutt/. 


ftnfrttKr*tmiii.f.}nXdtiMi  tfi  106.  infr.  dtfi^'^ 
ptopofna  vcrofpccic  panimus  mandatuin  quod 
inetat  iUpuiaiioUi,f  cuocacum  fuiffe  pcr  confttiutil 
pofteaieeiitameKvoloncatevtriafquctacr!  ptonUlU 
forisqutoft^tatoris,pcr  quod  fcilicct  promiiCiC 
conftitutt  fe  mihifoii  folutarum.Ergoiiabeo  teta^ 
pote  Titius  folationem  acceperlt ,  maudati  aftio. 
ne  tenetl  inihi  non  poteft confequenrcr  nc  cx 
aliena  iadlora  locupterctur,ncce  (Tc  eft,v  t  et  qui  fol- 
uit,  condi£^ione  indcbiti  tcncaiur  Ln4m  bocnMUTM 
t^jm&.ifi  procurdtar  S.  fipr.  dt  cendiSt.  initb.  Prcfer- 
tim  cum  llipuUtor  cui  loli  promiirH  foluturuin 
fe  pofteaconftituic,ioco  ciiuhabcndus  fit  cui  iam 
foIutumcft,quiaconfticutum  loco  folutionisce^ 
dit,vc  fubiicicur  in  /./r^H.llautcmiUpulatoti  pritts 
folutum  eileCi  dcindeaJiedlo  (blucionis  caulanc* 
mo  dnbitaret  quin  adiedas  coitditione  Indcbid 
teneteturiblttcnti»9«ilaiKcmiaiki  tiiQaaoiivaA^ 
daii. 


10.  PavLvs  libro  19.  ad  Edi^lam. 

TDem  cft,  &ficxduobus  rcisftipulandipoftaltcriconftitutura  alteripo/lcd 
iolucutu  eft :  quialocoeiusy  cuiiaiaibiummeii » habeiedebecisycuicon* 
ilituicur. 


"jAUthmifto,  ^ 

K  A  T.DV  B.  quod  duobus  cotreis  ctedeiV 
dl  debetur/mgoHs  In  folidum  debetnr»Ar  Ideo  qoi 
priot  folutioncm  acccpir.dcbitorem  communem 
*  corrco  libeta:  /.  i.i.}.$.  i.&p4ff.infr.dt  diub.rtis.ln 
«6que  plus  iuris  halMt  eocrcns  credendi  quiimtf 
qui  folutionis  caufa  tancum  adici^a^^^efl  ci\m  adil- 
Ciacur  cotreas  vi  fit  ctiam  pacticcps  obligacionis» 
acprniode,qaod  tn  prccedencibas  dizimos»  pofle 
ftipolatorcTiex  vol".jnt.Teprom:(rori<etiamigno- 
nnceadicdo  iramutaie  lcgcm  ftipulationis ,  non 
vidctur  ad  hnnc  cafiimeitoi^  0oi&  Dln  enim  dt- 
fu  verenJam  non  cftnciniaEianatutdieiflo,qut  ni- 
hllpenitus  iaris  in  obligarionehabec.  Atiuduo- 
bos  cotreis  verendom  eft,  neqoe  feteodnmi  ft  iua 
quod  luibet  vniu  »  cottcis  1  nd  caa< 


^tMM}lhUBCreJbiir  altertas  cotrei  h&o  ip(i  adi- 
m > t a r  /. GrMntus  yi.^.ptn.inf  dt fidtiiiffJ.fi  Stithum  8.i// 
){J<i*««4r.crgoaliud  turiiciic  «iebecia  duubuscoi- 
rets  nipa]andi,qaain  iicin  adieOo  folutionis  cao» 
fjjVt  fi  poft  ftipulationcm  pcrquam  corrcic|pdcn- 
difa^i  fuoc,  alcet  i  eorum  coftiiuatur,  alteri  nihil- 
ominuslblaipoflit,necindrytticondiAionerenea* 
tur  alterillcfi  folutioncm  acccpcrit,  nidfortc  & 
jpfc(onfUtuto  probccur  con(enilirc:quo  cafa  noa 
tamcocrel  Ibindoqaamfao  proprio  obllga^ 
tionem,&^a«ftloneiibl^a2fitamami(iirevidcrctur. 
D  »  c.  Ciim  quid  plutibus concis  ciedcndi  debe- 
tnr,  lic^  iingaUs  In  folidamddieatar  ,attamca 
vna  tanttlm  obligatio  eft  qux  proin  de  pcr  folutio- 
nemalcetutri  CaAain  tpll^  cciam  ijgnotace  adco^ 
^ne  inttitQ  alccc^ttfpnlm  per  folntiopem ,  iied 
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zla felatM eft/.  I. ti$^U.Mab.  mtd.  ttUitMi^.  adco-  eiiiin iblbtio  libcnjrcccoffimuDcm  detntbrem  ab°, 

quc  petmiilaii  8t  fimplkem  f«tidonem iX>^ (.  Ttre^ecorreo cmkndi,&  quidem  ipfo  iure ij.}* 
3.i.  i.Z-riKiiwi»!  i6.<fc<<«flt.r«tt.  Idcnim  cft,quoddi-       i.    conftitiuumrcrinet€amin«^te«den«  tt-* 

Cimofiex  duobus cocrcis fiuc  dcbendi , haeae.  gacorrcuro,caicontUtuitur,«baltoverdcttm<]i{. 

demliidtcciDifiiAaraaiferiqu  oqucfocercifflMdir.  Jmllbeni^AApercxceptionemtant&m  noeipfb 

«»A<ir.atquinisi.ui  coftiiuitur,loco  ciu:  hiberidc-  iurc  .Hibetenimdebitorexceptioticm  coiTflil9t# 

bcCiCttiiam  folutum  cil.cuin  ioluiionis  loco  cofti.  vnipecoaiK  li  abaltero  co  leniacur.  Qmz  exceptfo 

^vmmctinfita^BchifmnaAnmlih^m^  'Cibi  fit^fiwMlijrik&perpeiua.rcpetiiionf  foltitt 

\j.fupr.dt  'tUTeiUT.  crgo  qiicmadmodum  d  vni  cs  procoldubio parit liputieaflwmm ^o.jiifr.de ttndiS. 

corrcis  fol  jcum  rc  veia  eiet/abiaucirettot.n  obH-  'mtk.  Ide^que  didoius  eum  ex  corrcis  cat  conili- 

gatio,nihilque  iam  tlcerl deberetor , ica  vc  quod  ratameft,poiIealt«ramqaoque  correumin  cau-> 

altcri  correo  poAca  fulutum  cirec,eicondtciiure  fam  confticutc  pecvnicprocuratoremdarct.  {tr/t 

poflet taqui  tudchitam ab  eo  oui  falai(rec,.ica &  4a.$/nTi /ap.4rfmNr<t.quari  ^ orrcus  crcdcndi  ctfe 

iipoftqoim  altcrt  eooftiifitBm  tttit, altefifolutam  defterit,qui coe^reicepiione  pcrp etaa  rrpeilipofr 

|iliapOO«cur.Bene lamen  nocat  AccurftuSjConftiiu-  '(cl.trtdtterts  lo.l  r  ifrfrrj^  iriiiifir fufi,  llll|^iLjfaft(ft'|. 

«naiaQttpccoainia  vim  liabid:crolatiooi«.  Fafta  tMmur»fitt^Juig4fir. 

'ir.  Vtf  lANVs  libro  17.  ad  Edidum. 

TTAaenus  igituc cbnftitutuin vaiebir  ,fi,  quodconfti'tuitur,dcbitum fic 
-^etiamfinuliu$appareat,quiintehnidebcat.  vtputafianteaditamhercdi' 
tatem  dcbitoris ,  vel  capto  eo  ab  hoftibus  »  conftituat  quis  fe  folunirum.  oam 
&  PomponiUs  fcribiCi  vaicie  conftitutUm':  quoniam  debitacapecuniacoafli- 
toitteft. 

AdU  HtSimt^i.  cofftfcotom.fiifficKcfcbirumrcucrarubcfrcnccre* 

ftrrtcnin  :  dcbicum  fit,  cumpoiritquilibctconftir 
t.DV  B.Nonenlium&nonapparcntium  tucrc  quod  quilibctaliu*  dcbct/.«Mnoi»ir  ^ ai^ 
Memfoieieffeiudiciarotdw»/&»rTirf  o.iitfr.*»-  Irxi5(wi//yiipr.  Atqui  nec  qood  dcbiior  linc hcrcde 
ftsm.tMitiS  fitlilHifiub^it.de  nup(.c:oo  quc  ;  .idmo-  dcvcflcrit  nec  quod  ab  hoftibus  capcus  fit, fiicere 
'  dum  Don  valeiec  conftitutum  cius  pccunix  cuius  potcft  vt  minils  debitum  maneat  ex  parte  rci  quod 
dcbicornalloteiletju  neqoevalete  debctelos  ptf&t(lebfcamfi{r.Adebvtetiamiaccntchercdita- 
^cbni«caiusdebitoradhucnaIl'Jsapparet.Quid  tc,&durantcc3ptiuitate  iacipiat  przfcriptiocur- 
colm  fi  debitoris  iieredlcai  nanqaamadeatar,ac-  tcxcL\.injr.deduitrf.tmf»r.ftdftrft.lunfl,l.  gddiim 
qoe  (ta  debicorfioe  rncceiroredecedacvtncque  77  rf«wfc.fi/i|.AIianempe:q:iiftioeft,andcbeatur, 
ad  firi-niti  bonavacaiitiapcrucntutannt ,  exiftente  a!ia  ver6  cui  debeator.  Etc;o  ciiam/i  dcbltoriine 
forrcdcbit«>reoonfolueodo?nin  l.babtriHctrt^j.  iicccde  dcceffcrit.amabhoftib.c.ipttis  Ht,  confti- 
imfr.4eiHiB.iiu&.Lu%Mbmimfir.dtiiir.^c.t.ui.iiim  tutumnihilominus  valebic ,  nam  &  hdciuHor  piio- 
tomp9»mqutritfitfudte  i4,.iiifrMf»f.l.\.C.dt  ohlig,&  recafuvtili  adione  obftridus  manerct  i.  S^xhxm  ' 
i«?'0R. Quidrurfumiidebitoccaptus  lit  abbofti-  mu?*}nfh'dam  9;.$.  i.infin.  defolut.  Altud  fanc  cfl 
hxxii  Lft  Bamqoe  incertomanfuturamiit,  vtlpfi  vtbenenotat  Accar/ius,  ndcbitoridcpoitatioic- 
debeator ,  an  herediiplli(« :  fieoimabhoftibaart^  rogata  fit:nec  enim  pco  cali  debitore  fideiDilor  «)> 
vwrcatar,ipfidebicamfull]etnielligetur,quaii fem-  cipi  potcft  quafi  contra  dcbitorcm  rot,i  obligatlo 
permaofecic  tn  ciairicc,fi  verbapodhoftesmo»  cxtiadaltt,vt  Papintanus  rcfpondu  in  Lfidtiittri 
cietttr ,  non  ipii  fed  liercdi das  debitom  appatebic  ^yjt^M/UiiKf  A  dc6  .lu tcm  valet  boc coftiratiim; 
quafi  mortuodebiioreinciuitatfeiprimahoraca-  vtcxco  con  icniri  p  )(Ii:is  qui  confti;utt  ,  c  i.im 
ptioitatis.  Alterntcum  fi  quidem  cucnire  ncccilc  priujqiiim  liercduas  dcbitoiis  adltalit,  vt  idctn 
«dcz fiAioncautpoftlimini)aurleglsCorneli«de  Accurlius  hicnout,exemplocla5qai  dtetioredie 
ca  tiuis Lfi is qmfrvtniptm  15  /  ««/10.44.  f  Wr. i/>fr.dt  conftliuit  fe  roluta»lD»ld qnodatta* dfe^CSttJi»  , 
ryM(<iy.  euentumigiiurcxp(.<itaiineceircefttvticia.  t^aoiaL^fufrt 
toc  ciilal  defiiunacoiifticacnm  fit;  Oi  c.  Vt  valeiK 

I.     ^  Si  quis centum aureos  debcns^ducentos  conftituat rin  centum  biitiini«. 
inodotenetur,  quiaca  pecunia  dcbitaeft.crgo  &  is.quiforremyfeyfit^y  ' 
|)Oii  dcbeamur»coailituic:tcncbicuna  fortcm  dumMxac; 


'.'  Rat.  dvb.  Non  valct  corftitutum  nifiptxcc- 
idens  debitum  fubfii^at  /.  i.  S  dtbitttn fufr.  &iiutjo 


jaidaaeiTe  videtorivt  jffoainiam  cbncftftonm  mt^; 
l.(um  tx  C4ufa  ij^.in/r. dt  rerbor.oblii.D  i  c  .In  lis  q«»x 
fui  natma  lunt  diuidua,  intttilis  adie«lio  non  vl« 
dar,  (i:dvidaitnr/.  t.$.pfiwlriiil.J.piSMir£9.  infr.di 


liuiuslcgit.  Atqui  cUmis  q  li  Jcbcns  rcntum  duD-  vfur.  Atqui  riimma  duccntornm  at,ici.r;.in-.  tju^fo 

Caxatdaccnu  conftituictamcilindebiiumquod  conftitut^m  fuiircponimasdiaiduaeft,necqaie« 

Conftitaitttr,«]aimeftdebicom.  Ezdticentisenim  <)aivcMtotaMinelledcb{tt,»c((ntttm  Indeblnb 

ccntii  debcntn',ccniunon  'cl^c   r  :rgo  no poleft,  Erj;o valcbit  conft  tutinri  pto  t  cntnm  dxbitis.prb 

hoc  C9olUtu^a9i¥4e{c,^uippc  cmi^  oufii  indi;;  «ii}!  omm  ^cbicu  noa  i|||ki(.&e£ifeodtt«i 
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ib  nonttemi  quiarcpugnac daneillA/«ii,<]ucnon  pA^sfafbumjinftipulattonibus^^iLiiarvcrrata^ 

]potefivljeiHI«diiibitafiiiii'e  (n  con(luuro,nifI  ad  ct-  kl  eaiin  ad  pada  nadapcrtinct ,  non  ad  conftituii 

dofioncmTitij  ,  qiii  licct  in ftipuUtionc  adicftus  qu«cutniurispr«tarijaudoritr.temijn;talint,p»« 

fiiedc  folutiooisca  )ra«itavt  ncclegem  ftipulatit}-  fjantqueadionc.nudadicicctic  nu puiTunt.Nc^k 

mltinitDtiMre  (lipulitnr}jotuerit,/.ver«^MKr4Nl#  tancQin  bac  l^rcte  tolUrur  ipfo  iure  ftipuUtio 

ji.^.ptK.t.dlsudiJl  io6.ir.fT.iU fchit.potuiiumenib c%  pcrconftitutu,fcd  Itx  tantum  ili^jt^btionisimnMf 

Iblutionis  aCkipiendx  iacuitatc  cxcludi  per  con-  tatur^quod ad pcrfonam  liuj  pciiincr.cui  aulluil 

aentloncffl  contrariam  fiipobUHji  &  promilTo-  prorfus  obligatlonis ius  eiea ftipulationc,  vedixiii^ 

xis,  v-^aomodo Iiic  poirioMls inrerucniife,  itafa^flo  nius,faerat.icqai(icnm.A!iiid ccrtcclTcc  fipioco- 

conuitutOi  vttnihi  lotl  debeas  folucre ,  quod  mihi  ilitutopooercmus  inierucoillcpadkum  dc  non  pe*. 

MtTitioiolalexlcgeftipulationispotaeratAd»''  tciidovtin<l.^.f<5»w^ir«r.atxconftitotum  hm 

fcucrat.Necfiiitin  camrcmncccirariuj  Tirij  con-  ftmr.circdc  f.  Jucndo  ilij,  quimmiliiftipulacori, 

ieotus,cuinulLitiDius  obligationis  quziitumfac-  EtAet^imeciaminconftitutoias  vciiatur,nonaa. 

tai,qui quc  fi  ibbniofieiB  eticm «Btc  conftitomm  tcmmidna  laAumJmstamen  iHnd  pratroclom  cft 

acccpiirctjCam  ipfam  pccuniam  aftionc  mindati  non  ciuilc,  idcnque  non  mat^is  polfci  flipulatift» 

niihi  t  cidere  debuineiijCnrri  98.jf.fMi  Jitpulatus  inf.  rcm  toilciCi  iii  qua  las  Ciuilc  vcrfatitr ,  quiira  nadik 

i^ryUcr.  f.fii]HitMliiinfiSlifi§iiiiitU.fiipiitMt.  nequeob.  psftioifniMzniamcxceptionit  in  cam  icmellcc 

fUt  ii  ..jUls  obiiciatpaftum  nudum  fubicdtom  &  ncccfrniuin.  C  .i  c;-,im  d.imu';  adioncra,  mulio 

contrartumftipulatieiii,n6collcrcftipula(ioncm  i-  magisdaicmus  cx.-e,>tionrin  conflicutf  pccuoic 

pfoiQreifeiltantikBperezccpdoncmt.  /  imirf  17  $•  ^  /■■     MUminfr.dtfiiptrfieJ.inuittu.ij6.f.  uitn-. 

f«avMfMw/ijp4<r/iiiAvl4ratlorca  guUur. 

9.  Pa  p  i  Ni  A  N  vs  libro  8.  Qijxfllonum.  > 

T^Itiusramcn  indebiti  condidionctcncbuur,  vt^uod  cipcrpcramfolutum 
cIl,eicjaiioluit,  rcddatur.  / 

Ad U  Tinm  9.  ftnfrtaarotri  ii.f.imldMifi  \o6.  it^.  defi/lut.  In 

Kat>PVB«  Tiklua  tenciut  mihi  adloneman"  propoiita  verofpecie  ponimus  mandatum  quoii 

«lati,vtqttud  latlqaam  adiectus  iolutionit  caufa  k  inetat  ftipulaaoni,rcuocatam  fuiiFc  per  conftiiutii 

^Kitnyc  mco  it  cCp'l«m«hi  rcftitaat  l.  qiu  rft  98. §.  poftca  lecutum  exvoluniare  Vtriufquc  tarr.  piomiC 


^  pftiktiit  infdefiiku.  ifiquii  4/9  infiit.it  mtUfiifm. 
l*r.  cigii  o  ;>otciHencric6iiCtionclndebiti,vcei 
ycd;tat  pc>.uniam  \  quo  foiutiuni  acceplt.  Atioqui 
dnobioeiildc  pccumae  nominc  infoliJum  tencrc- 
tut, -iu<.d  eirot  iiiiqaUm.DEC.  Adiedus  folutionis 
catira  c  .nc  tcnetur  aAionemaiidaii,ciim  cx  ftipu- 
lau  >nis  lcge  iut  habuit acciptSdcfolucionis^quam 
fciliccc  acv  Cj  iflc  inrclligitur  ex  mandato  8t  volun- 
tate  teftatoriu^dco  vt  ncc  liberu  lit  liipulatori  hoc 
qiandatam  reuocare»ne  quideni  icintcgra:  quod 
i»  cafterisma  idatisdiucrfiira  tft,nih  cum  In  rcni 
man  'at.i'-ij  •nandatatnfatQ-um  cfti.i/i<jiijj.C.ifci«- 
mMt.  .rtile  &  feq.Infiit.dtnuddt.  nempequiaceccaai 
legcinabinitiuhabuit  ftipalacin,quam  poftcaim- 
cnutaie  ftipuUtoc  inuicopioaunote  nonpocoitL 


10, 


ibrisqu^m  ftipulitoris,pcr  quod  fcilicct  promilCMC 
conftituit  fc  mihi  fDli  fbiuturum.Ergoiiabco  teai^ 
potc  Ticius  foluiionem  accepcrit  ,ir.a,i  Jaii  adio. 
netenrrl  mihi  non  poteft,*&confequentcrnccK 
aliena  iadura  lociipIcrctur.ncccfTc  cll,vt  ei  qu»  fol- 
uit,  cundi(5t:une  incic;>iti  tcncatur  l.tuni  bgcngturt 
i^jiun{l.lfi prtairM9ri»fiifr.  dietndiU.  indtb.  PriBfer. 
timcum  UipiiI.<tor cui  foli  promillor  foL  tiirum 
fe  poncaconiiituic,lcco  cius  habrndiis  hc  cui  iara 
folucumcft ,  quia  conftitutum  loco  foluttonisce' 
ditjVt  fabiicitiH  in  /./fi/u.ii  aurcm  (tipulatoii  prius 
folutum  circt.  dcindcaiiedlo  folucionis  caulanCA 
no  dabitarcc  quin  adieftoc  cohditione  indebid 
tcnerctaciblaciiiiyiiattanteaiaihi  adtionema^ 
dati. 


Pav  lvs  libro  19.  ad  Ediil  i?n. 
TDcm  cft,  &ficxdt3obusrcisftipulandipoft:altcriconfl:itutura  altcripo/lca 
folutLinii  dk  i  quialocoausy  cuiiamfolucumell » babcicdcbecis>cuicoa« 
flituitur.  . 


'JttUtUmefto. 


^Jtuqitamcrciliccicaiteriascorreifiiftoipiiadi* 

'  Hiatur  l.GrMm 7U§.ptn.inf.dt fidtiuf.l.fi Sfi< hunt  %.ifs 

R  A  T.DVB.  quod  duobas  correis  creden-  ^.^mH^r.creoaiiudiuriscirctiebetin duubuscoc- 

dl  debetur,ringuli5  in  (blidum  debecar,Sc  ideo  qui  rcis  ftipalaiidl,qttlro  fic  in  adicAo  folotionia  caa- 

prior  foljtionem  jcccpir.dcbiTotcm  communcm  fj,vt  fi  poftftipulationcm  pcrqi).im  corrci c^pdco^ 

^  corrco  libcta:  l.  a./.j.$.  i.&pdff.infrM  dutb.rtu.la  difa&ifuot,altcri  coium  coftitoatac,  altetiniiul' 

c&queplos  iurii  habct eocreaf  credendi  qukmit  oaninaalblitipoifit^ccfodellticoadidioncrcnea^ 

quifolucioih  caufa  t.incum  adicdu:,eft  ciim  aJil-  tur  altcr  illcfi  folurioncm  acccpcrit ,  nifi  fortc  & 

datur  concus  vt  fu  cuam  pacticcpsobligatioois,  ipfcfooftituto probctur  conlcnljflc.-quo  cafj  uon 

ac proinde,qao.l  in  prxcedcncibui  diiimor»  poWs  tam corrd  fd iado  quamlao  proprio  Se  obliga— 

Hipulatorc  n  cx  vol.inti  cprom.fTori^  ctiamigno-  tionem,&i(Sioncfibiqua:ficam  amifiile  vidcrctur. 

cantc  adicdo  immut.cc  legcm  ftlpolattonts ,  oon  D  b  c.  Cdm  quid  pluiibuscortcis  crcdendi  debe- 

videtur  adhanceafdmexiendipolIe.ntAeniraea-  tor,  Ur«k  fineatia  in  folidnmdcbeatar  ,attamctt 

fu  vcrccdum  noncftnciniuiia  fia'..idic£lo,qui  ni-  vna  tant;1ni  oblipatio  cft  quz  proindcpcr  folutio- 

ilil penitus  iotis  in  obligacione  h  !bct.  At  io  doo»  ncmBlcctutri  fadUm  toliitur  ciiam  ijgnoiace  adcb^ 

bor  correlt  «erendum  cft.  ncque  fcrendam»  «t  iot  qoe  baiio  a|tcro>aeetaot Am  pcr  iblatioDem » led 

igaodhabctraiuczcocceir,iiocaoqaaaadicAoc  tTi*mfTrtfil|lijjfjj.  1  ^yi"ril|j'"i^'"*fljr** 
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lUfelmiAeft^  uMt.oiub.  mti.  taiiitMm.  adeo-  ewniolatjo  libenucfcomimiDeni  dA8t»re«i  «b, 

que  permidait  &  ■mplKem  pciMotina iJLM^L  ««roquecente  eH^di,9c  ^uian  jpfe  fnrc  iCf.). 

3.  V  i.{ <X(fNO^tfi  i6.dt  duob.rtis.  Id  cnim  et^quoil  di-       i.  ac  confticucutn  rc(ineteamil>%h%«tioRe  ^r- ' 

cimqCfCX  duobas cocrcis liuc  debendi , (iaeae>  gacorrcani«coiconlUtojtur,4>«iiotcro«t}ih<^l. 

«lenditlicrioslBAomalteriquoqtictoccrc/fMMlr.  «tanliben^Ailferexceptionemtaoti^m  nooipfb 

e9djitMq\iinii<iii  cofticuitur.loco  eius  habed de-  iure.Habetcnimdebitorexceptionemconftitatif 

bctjcuilam  foiutom cft.ctim  iblucionis  loco coftjjp  vntpcciMiK  &  abfltcro  cd  lematHr.  Qnz  except^o 

^tnmcedat,ficutaeiafiaauidomliti^4MNApK«a  'cdm  fifAad^il^&perpetua.Tcpeiiilon^  folati 

^ij.fafr.dt  iureiur.  crgo  qaeoMulmodam  li  vni  cx  p " -nMnlrin  f  nii  f  jrirmiyiiiaiM iu,J1j/j  jf,  .jjjjjj. 

cocrcisfblucamrcvetacflcCilbUataeirectocaobli-  iiiii^.Id<^q«edi€imBteameicorrcis  cui  confti- 

gatio ,  nihilqoe  iam  alteri  deberetar ,  ica  vt  quod  mtum  eA,pofle  alterom  qaoque  corrcum  in  caa^ 

altcri  correo  poftca  rolutume(ret,eicondiciiure  fam  confticotc  pecunic  procurMorcm darc f.  (ir^ 

pofTct  taqui  iiidobitam  ab  eo  qui  rdluiircCv.ita  &  41.$^ irr^ )Sipj<(/rKJir«r.quari  correus  credendi  cffe 

/1  poftqojim  «Itcri  conttittlwm  tbit,  alterifolotam  defierit.quri  ccepir  cxceptloncperpciua  rrpellipcyC^ 

l>roponacar.6encta'r.ennotacAccarnus,conftitu-  'fr F fnrrfff irrrr  1  n  1  rrfrff f itr j 1 4riliiilir fuil. itifilk^klh.'t. 

CMiaQfipcctMnnia  vim  liabccerolutioaia.  FaOa  adkiijMi«jflifuiin|.yir.  - 

ir.  VLriikMVs  libro  17.  ad  Edidum. 

TTAaenus  igitut  conftitutam  valcbit ,  fi,  quo<l  con(Htuitur,dcbitut!i  fin 
-'-etiam  Ci  nuilus  appareat  ,qui  incerim  debcat.  vtputa  G  a  nte  adiai»  hettdi- 
tatem  debitoris ,  vcl  capto  co  ab  hoAibus  »  conftituat  quisfe  (bluturum.  n^^^ 
&  Pomponhis  {ciibit,  valexe  conftitutom :  ^oniam  debitatanecuniacoaft- 
Imcaea. 

Adl.  HMfffmtn»  coalfticiltamtfd11icitdeb7ramccucrarubcfrc,necrC'* 

fertcolaJ  dcbitum  Ct,  cumpoflic  quilibec conftjt- 
kAT.  DV  B.Noncniium&nonapparcniiam  tuerequod  quHibet  alius  dcVt/.««i«a«ic.  f  ,TH#i 
UemiolctefleiudidBm  i.dw/Si»rl1ir9  ■c.inrfr.fkiw-  'txigimutfupr.  Atqui  nec  quod  dcbitor  fmc  hcrcde 
ft0m.mil  i  fiddutrfusinJlitJtnupt.cr^o  qucmadmo-  dcLcrtcrrt  ncc  q-jod  ab  hoitibus  capcus  Ht, faccre 
•  dnmnonvatctetconttitutumcius  pccunis  cuius  potcftvtminilsdcbitum  inaneatexpartcrciqdoci 
dcbicornaUo«eflct,tca  neqoevalere  debet'elas  prltksdebftttm^iiit.Adebvtetiamiaccntciiercdua- 
^ebniKCuiatdcbitoradhucnull  is  aprarct.Qjjid  tt,&durantec3ptitiitatc  incipi.ic  przrcriptiocar- 
cnim  fi  debitoctt  lierediua  nunquam  adcatur,  ac-  rerc  /.^.in/r.  de  diutrf.  tat^.prefaipt.  itmn.  l.  ditm 
que  Ira  dcbltecfine  racceflbredecedac, vtneque  77  <f«»«'^M%.Alianempe:q!iiftioca,andcbeatar, 
adfircum  bonavacantiapcrucntarafiiu  .exiftente  alia  ver&  cuidebeator.  Ergo  ciiamfi  dcbitorfine 
forrc  dcbitfrc  oon  folucado^vt  in  /.  habtrt  Hcert^j.  hcccde  deceircrit,aut  ab  hoftib.  cnptus  fit,  confti- 
infrMtmBM't&.l.u^Mhoii4iufr.dtm.^t.l.\.i.iiBm  tutnmmhtlominusvalebit  >  nam  &  fidciu/for  prio- 
Fempoitus  qudritfidpud  tt  i4.ii^,dtp0f.l.\.C.dt  eblig.&  rc  cafu  vcili  a^one  oMbiAit  mancf ct  /.  St^kmm 
«("/««is.QjiiJcuriumfi  dcbitor  captus  fit  ab  hofti-  Mt  Pdmphilum  9j,$.  i.infn.  dcfolut.  Aliud  fani  eft, 
haa  Eft  aamquc  incertamanfuturumfit,  vtipfi  vtbencnotat  Accor/ius,  ridcbitoridcporiatioic- 
debcacar» an hercdi ip/lv : 6 enim ab hoftibos tc^  ,  rogAia nt:ncccnimprotali debitore lidetaflar ^ 
uertatar.ipridebiiunn hiifle intclligetur,quafi  fem-  cJpi  potcll  qmri  contia  dcbitorcm  tor.i  obligatlo 
pcr manferit  in  ciuirace,fi  vcrbapad hoftes mo-  extiofla /ic , vt  Papinianus rc/pondic  in  l.jtdthoiri 
decori  non ipfi  fed  heredi  cIm  dcbinmi apparcbic  ^jAifiJifiiduf  A dc6  uitem  valet  boc cQftimtom; 
quafi  mortuodcbitoreinciHitatfeiprimahoraca-    vtexco  cnnncniri  pofTui?  qui  conflicuit  ,  ciiam 


f  .  . 


pfu(df.  eucntum  ij^uuf  cxocdau  nccclfc  eit.vc  lcia-    qno  iaU^ft^t 
CBCCoiiudcKtamconftitatamlic.Okc.Vtlpalcac  -  ^ 

I.  f  Si  quiscentumaureos  dcbcns,ducentoscbnftituat.Mn  ccntum  tantiioi- 
modotcnetur,  quiaea  pecunia  debita  eft.ergo  &  is.quifQn:em,i^y{i|yay  ^lfir 
^on  debeamur»conAituit;tejaebitu|:  ia  fonem  dumtwt; 

Si^tii^mm  itidnacfle  vidcmrJvcicMiolin»  CMMnAnam  urg: 

Uumtxntuf»  ii9.iufr.dtnrim.ohUg.Dic.lzi\iic\Knt 

Rat.  t)VB.  Non  va'et  corftitutum  nifiptxcc-  fni  nacuia  font  diuidua,  iautiUs  adieaio  non  v|, 

^etisdebicum  fubfillat  /.1.  S  dtbitumfufr.  &iiiicio  idac,(cdvidBtair/.  t.$.pM«friijil.l.pMr29.  iu^.ii 

Jioiuslcj»)».  Atqui  tuiji  is  q  i  Jcbcns  re;Ttnin  dun-  ffur.  AcquJfumma  duccntornm  auicorum  qu«m 

ta^atduccnta  o  nlUtuit ,  rarii  cftmdcbuum  ^iod  con(Utuc»m  Iniircponimasdiaiduacf^nccaBtc* 

(eonlUtidtar^tfp^roeftdcbttum.  Ei  dgcentiscniai  4[|aavctacetacainc%dcbiti,arci»rtam  indmcc; 

ccmd  debcntot,centiinon  'cbc  ir;;igo  nopoicft,  ErgovaleMt  conft  tiirum  pro  >  cntnm  df  b>tis,pi*i» 

hoc  fwnAilgWBJwlftc,  ^uippc  indj:        (tmok  ^cbitu  aen  u^it,  R.a£ttcadiid 

,  ■  \ 
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f b  non  kcm » auiarepugnac  dacte  ilU/«ti,quc noR  fa£luni,in  ftipuiacioriibus  Vtrb iorvcrratal^ 

]poteft  videH4<HiiUufiiitre  in  con  fUtucojoifi  ad  efe'  Id  cmm  ad  pada  nuda  pcicinec  *  non  ad  con(litat| 

clijfioncmTitij  ,qui  Ikct  inftipalatione  adleam  qUKCum  iuris  prztorii  au(StoMt.-!te  munita<int,['a- 

tuedt  folutioou ca.irOf  lU  vt  ncclegem ilipulatio-  fii»cqucadiunc,nuda dicicctic  no puHunt.Nc^. 

mlsiailnaure  ftipolatnrpotueflti^wrf^rtair^rm  taroenln  bac  Iprcie  toUirur  ipfo  inre  lUpulati» 

\l.%.ftn.l.4diudtH  lo^.iKfr.dcfolnt.jiotmmmcn  abea  pcr  conftitutii,rcd  lcx  tancdm  fti^nlationislmmu- 

{bluuonii  aCktpiendx  iacuUatc  cxdudi  per  con-  tacur,(]uodadpc(fonainTitijpeniner,cainullua. 

nendonera  contmciam  lUpiilamds  &  protnilTo-  prorfusobligatlonisiiisexcaftipulatioiie.vtdixiif 

ll^qBomodo  blc  ponimus  intcrueniire,  irafaiflo  miu,  f.ter.it.itqjificaiti.AIiud  ccrtccnct  llpioco* 

COHitilQtOi  vtmihi  loli  dcbeasfoluere » quod  milii  iiituiopoaercmus  inicrucnillcpad^um  dc  non  pe*. 

fcatTitiofolnlcxlcgciUpulationispotoerati&dc-  tcndovtind.|.fcS«WfiNr0.«iitconftiratum  hii 

fcuerat.Nccfuitin  camrcraneceiTarius  Tirij  con-  fliur.ciredc  f  .luendo l!ij,qu^mmiIiinipul3Corf. 


|enfus,cainulliAxiitts  obligationis  quziitum  f jc- 
nt»quique  fi  felntioneiB  ctinai  antt  conlUtanuii 

tCce^-iirct,  eam  ipfatnpccuniam  a(5ionc  mandari 
mihi  (c  Jdere  dcbuinetijKtrri  ^S.f^ui  Jlipulatus  tnf. 
dtfttMt.  f.fiqtustUfin^ytibmtti.fiipHUt.  nequcub. 
ftac  fi  ^uts  obiiciacpadcm  nudum  fubie(itum  & 


Etiiettimeiiam  inconftitaio  ius  vciiatur,  non  au^ 
•emnadaiB  6ftiiniiastan)en  iHad  prctoriam  cft 

nonciuile,  idcoque  not)  iras;i$  polfci  ftipulatio- 
rcm  toliere,  in  ouams  ciuiic  vcrfatar  t  qo^ra  nuda 
paOtlo t  rcdMxiliui»  excepttoaie  in  eaiA  lem  effet 

iicccflarium.  Cui  cnini  d.T.nus  l&ioncn-. ,  m.iko 


coQcrariumftipulatiom,n6tolleteftipuIaiioocmi-  magis  datcmus  ex..-Cfiiionr  t>  conlticutr  pccuniae 
pfo  lurckredtantdni  petexceptionero  L  Ji  vtmi  17  $.  fiit  Mtm  wfr.dt fu^afit.l.inuuut.  ^  6.},  1.  di  r<; 

jftHm  MT flMnr/yJr;wa.vbicatloredditar,quia  in    ^uLtur.  '   '^  ^  , 

9.  Papinianvs  libroS.  Quxftionum. 

'Tltiustamen  indebiti  condiclioncccncbicur,  vtquod  cipciperanifolutum 
ell,ciiiuiluluit,rcddatur.  r#'i<.v.-^'  '■..fT"^' 

AdUTiUm^,  ftnfrMiriMrin.f.fllid.i^ifiio6.infr.iiefo!ut.  In 

RAT.PVB.  Ti<.litt  teneiuc  mihi  adloneman'  propufna  verofpecie  ponimus  mandatuin  qood 

'dati.vt  quiid  tanquaro  adiedtas  iolutionit  caufa  i  ioetat  (UpolaiioOi,reuocacoro  fuilTe  per  conflitutii 

dc^irorc  nieo  a.  t.'cp  i,mihi  rcftituat        rts  98.$.  poftealecutumexvoluntatevtriufquetam  piomif* 


^  jjbftAttiu  mf  ie  fttiu  ^.fi  f  nu  df  infinJt  ifattd  fiifu~ 
li/.c  ^o  6  ;>oiel(:'enc-ic6didcioncis<dcbiti, vtei 
red.lat  ^  c^  iriiaiii  iiqu(.>folutiuneaccepit.  Alioqul 
daobiH  ei  i(dc  pccu^Tis  nomiDC  infolidum  tencte- 
tut,qu>ide(rct  iiuqjum.DEC.  Adie^^us  folucionis 
caufa  t  jtnctcnctuc  adHonemandaii,ciim  cx  iUpu- 
Ittioniiilege  ia<  iubuic  accipie<l«fo]atioois,quam 
fctllcct  acv  cj  iflV  inrclligitur  ex  mandaco  9c  volun- 
tatc  ceftacorf Hideo  vt  ncc  libcru  fic  ilipulatori  hoc 
ipandatum  reuocare,ne  quideni  teintegra :  quod 
jtl^terisma  idatisdiuerfum  c(i,n\U  cUm  fn  rem 
inan  i^atarij  iTiandatam  fad^um  ItUdm  j  j.C.  dti»- 
n*t._.nde&  ftq,lnfiu.dtnuiiu.  neropequtaccctaia 
legemab  initu»  habuic  ftipulacio,quara  poftcaim- 
fl&uiaie  ftipuUtoc  inuito  pcomiflore  nonpotuii^ 


fbrisqu^m  ftipulatoris,pcr  quod  fciliccc  promilGMe 
cocftituit  fe  roihi  fjli  foluinrum.Ergoil  abco  tein^ 
pote  Ticius  folucionem  accepcrit ,  ma.idai!  aAio. 
neceurri  mihi  non  poteft,*& confequenrcrnccx 
aliena  ia£lara  locuplcrciur,ncce  (Tc  cll.vt  el  qui  fol- 
uit,  condi£t:one  indebiti  tcncauu  itmm  bocnnlUTA 
t^Jat»S.l.fipmurdtor8.fupr.dtcmdiil.  itdtb.  Prder. 
timcum  ftipulatorcui  loli  promilTDC  foliitiirmn 
ic  poftcaconftituicioco  ciush^bcnJiis  fic  cui  iam 
folucumeft»quiaconfticutam  loco  (blutionisce* 
dit,vcfubiicicuriii  /./r^M.fi  .lurciri  (lipvijatoi  i  pritis 
folutum  eilet.  dcindcadiedio  (ulacionis  cauianc* 
mo  dobitaret  quin  adicAas  coiidicione  Indcbid 
tcneretarfblnciititBMlantcaiiBihi  df^ncna^ 
daii. 


10.  pAvlvs  libro  19.  ad  Ediw^um. 
TDem  cft,  &ncxdaobus  reisftipulandipoftaltcriconftitutura  altcripo/led 
folutum  eft :  quiAlocoeiuSy  cuiiaiQroiummeil ,  baberedebctis>cuicon* 
ilituicur. 


MlJJmefitty. 


^  ^cdtHlilttaaiicreiiitoralceriasct^rreifiidoipfiadM 

'  fnatur  I.GrMniut  ji. §.ptn.infde  fidtiitf.l.fi  Stuhtim  %.us 

R  AT.DVB.  quod  duobas  correis  credei^  j$.^«MMr.crEoaliudiuriicliciicbctin  duubuscoi- 

di  debetut^fingatis  InfoUdam  debccar,flcideo  qui  reis  ftipa1andl,qaam  fitin  adieOo  folationls  cao- 

priot  foluttonem  acccpit.dchitorcm  communcm  fj,vt  fi  poft  ftipulationem  pcr  qu.im  corrci  cjpJcn- 

A  corteo  libeia:  l.         i.&fdjf.tnfi.dt  diub.rat.la  difa&ifunt,altcxi  corum  coUitaatuc,  altcii  nihil- 

cbque  ploa  fairls  habat  cocrens  credendi  qukmit  onioatfiitdpoffit^iieclndcviticoadiQionetenea^ 

q-ji  foluttonis  caufa  tancum  adicdnj,eftcilm  adii-  tur  alter  illc  A  folutioncm  acccpcrit ,  nifi  fortc  & 

Ciatur  cor'eus  vc  ftt  cuam  patticepsobligacionis»  ipfc^oiUtuto  probctur  confenliirc.-quocafj  uon 

•c pro{ndc,quo.i  in  prarcedentibut  dixlmnr,  pofle  tam  corrd  Ibinfto  quam  fho  proprio  Se  obliga^ 

ftipuhci)rc  n  cx  vol..nn  eprom.fTorii;ctiamigro-  tionem,APaAl0Of  libi qnzfitam  amiGife  vidcrctur. 

nnte  adicdo  immutat c  lcgcm  ilipulationis ,  noi\  D  k  c.  C4n qold plutibus  coricis  cicdcndi  debe» 

vidfltor adhane eafdmextendi pofle. Hlo enlmca-  tar »  Ur^  finealis  In  foHdamdclieatar  ,attamca 

iaverCodum  non  rll  nc  ininn'2  fi-T..iiiic(fla, qui  ni-  vna  ta.if.lm  obligatio  cfl  qui  proindcpcr  folutio- 

Ulpcaltas  iuris  inobligacionch-.bcc.  Atiodao-  nemaltciutrifadtamcoiiitur  cciamijgnoiaceadcb- 

Ikof corieisverendamcft,nequefccciidaai,«tiat  ^oeiaailatlteiotiicetaotAmpcrlbintlonciii, lied 

<)aodbabctfoatcscoixeia,Q6caBqaaraadicdkot  «tiam pcrotoyaUrioiitHi|q[Uitnihil nifi ima^wo* 
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DE  CONST.  PECVN.  LIB.  XIU.  Tlt.  V. 

AnblaidmtAg, i.a^.omb.  moi.  MitjMig.  a<ic6«  eaimiblddo  libefarctconxnnnem  delntOKin  ab. 

^Qe  pcrnadafn  8e  ttnipIKeni  pctkkMMm  AlA#f.  Tiro^ecorreo  cfe«lendi.<8e  qotdem  ipfb  iure  iJt.i. 

^h.  uUxiMobttt  i6M  duohjtus.lA  cn\m  cft.qucxldi-  S.  i.    cnnftitmum  rctineteum  in«Wlgtrfor«  tr»' 

cimi|f»cx  duoba»  corrcis  liiic  dcbendi ,  fiucae-  gacorrcum,cui€on(lituitur,tbaUottr6«tHnqt{. 

dendidtcriutfiidnnidlerlquoqucpocerc/jMMA;  ««BiUbcntifc^pcrcxceptionemtMitdha  non  jpfb 

«ntftr.atquiniscui  c&fti(uitur,loco  eiai  haberide-  i^rc.Hibetcnimdebitorexceptlooemeonftittttif 

bctfCttiivn  folutom  cft.  cum  Iblutiorus  loco  co^u  vnipfcnnic  ii  nbfltero  co  leniatur.  Qqz  ekceptf o 

^mMncedat^ficat  8e  iafiorMidoM  liitfinwdtiwi  aig  'cdtn  m4;MRii»Mil^perpe(ua,repeti(lon£  fbloti 

*»7ififr.dtiuTeiur.  crgD qiictnadmodam  fi  vni  cx  proculdubio parit l  fiiiiMllftkmm4o,fiifr.ittMSS» 

cotrcisibl ucum  rcvetaclTecaiabiattciTettotaobli-  imUt.  Ide^que  didmuseam  ex  corrcis  cut  conlli- 

gatio > oihilqoe  iam  nltcri dcberetnr ,  ita  vt  quod  tiltom  eft,po0e aWom  quoquc  correom  in  c3u-> 

alieri  correo  poftea  rolutumciTetieicundiciiure  fam  coniiinitc  pecunicprocoMlotcaidarci.  (if^r 

poiTet  taqui  tiidehicam  «b^co  qui  folatircc».iu  iSe  4i.$^^/Sip.4df^fc«r4r.quari  correus  credcndi  efTe 

2i  poftqv^iB  «iteri  conftfefttam  fbit,  alteri  fdlotoni  defierir.quri  ooipit  exceptione  perpetoa  rrpelltpcyC- 

MopOlMCor.Benetatr.en  notat  Accarnus,conftita-  (cLtrtiitMs  lo./  (rriiir«rf  jJri#iriO&ltoMmJ|M 

^iiioottpecoaiiiia  viai  habciclblttiioai*.  Fada  arffci/ iw«ii)tu«^^— *^ 


VtriANVs  libro  17.  ad  Ediaom.  ^ 

TlJAacnus  igitut  cdnftituttfm  valcbir ,  fi ,  quod  c6nteuitur,dcbitum  Cb 
-'-etiamfinuliusappareatjquiinterimdebcac.  vcpucafiantcadiamheredt- 
tatemdebitoris,  velcaptoeoabhoilibus»  conftituacquisfe(blutarum.  nam 
&  Pomponius  fcribit)  valcre  conftiuitum :  ^omam  <lebicaca£ecuniacoaf|i- 
iwtaefl; 

AdUW^emis)i.  coirtlfcotam,(tTfficit(febtramreoAarutiefrc,necrc« 

fcrt  coioj  dcbitum  fit,  ciim  potfit  quilibetconlUr 
ilAT.  D  V  B.Nonentium&nonapparcntium  tuere  quod  qullibct  aliu*  tlcbet/.««w^«if.  / /7a#i 
Idemfoletefleiodldomtdot/SwriSrf  o.in/r.ifc»-  ilxtfimusfupr.  Atqui  ncc  quod  debitor  /inc  hcrcde 
fi0m.t11ttI.ifiditurfuswJIitJeHHpt.cToo  qucmadmo-  dcvcftcrit  ncc  qood  ab  hoftibus  captus  fit, fiicerc 
•  dam  non  valeict  conltitucum  cius  pccunix  cuios  potclt vt m^niVs  debitum  maneat  cz  parte  rci  quoi 
idebitornallQ«eflet,tca  neqnevalere  d^eins  prf&«<lebfcam(a(t.Adcbvtetiamiaccntchercdita- 
^cjni*cuiasdebitor,iJhac null  is  apratct.Quid  dur.intc  captioitate  incipiac przfcriptio cnr- 

cnim  ii  debitoris  iiereditas  nunquam  adeatar,  ac-  rcrc  L^.infr.  ic ^mf.  ttmftr.fnfa^t. Jtinn.  l.  di  ikm 
que  Ita  dcbitorfioe  fitceddbredfecedacvtnequc  77.*wri.fi/f^.AHanempe:qnzftioca,andcbeatar, 
ad  fiCcwn^  bonavac»nti»peroentatarint ,  cxiftcnte  a!ia  vcrb  cui  debeatar.  Ergo  ctiam/i  debitor  fine 
forrc  dcbiti're  oon  fotoeodof «t  In  /.  hthtrt  hctrt^j.  heccde  dcce(rcrit,ant  ab  hoftib.  captus  fit,  confti- 
iwfr.dt m3.mn&. liAMhmt4mfi.itm^c.l.\.i.iklit  tatomiubilominusvalebit,nam&fidciu(rorprio- 
r$mf9«ms qutTit fi dfni  it  i^jiifrJif^d.y.C.it  ohltg.&  recafavtill  aAsone  obftriifius  maaerct  /.  St^mt 
«iffiM.QaiJcurlumiidebitor  captus  (it  abbofti-  mu Pmfbikm  95.$.t.rn/n.  difolut.  AlfuJ  fan^  cft, 
1»aa2  £ft  namqac  incertaman  fuiuramfit,  vtipfi  vtlienenotat  AccarHus,  fidcbitori  dcporiatioir- 
debentor',  an  hercdi  ipftas :  Geoimabhoftibosrci. «  ffog*tafit:ncc  cnim  pro  taii  debitore  fioeia/ror  9p> 
«ercanir,ipfidebitumfuiireintelUgctur>qBafi  fem-  dpi  poicft  quafi  contia  dcbitorcra  rota  obhgaifo 
pcrnnaoferic  tn  daitate,fi  verba  padhoftesmo*  extio£iaiit(  vt  Papinianus  refpondit  in  l.fiitbitiri 
«iecari  nonipfi  fedhercdtdas  debittHnapparebct  ^yi^JtjUimf  Adc6.iutcmvalcthocc6flitatoai; 
qnafi  mortuodebitorejncioilatfciprimahoraca-  vtexco  conncniri  p  ifJi:  is  qui  conftiuiit  ,  ctiatn 
ptiuitatis.  Altcrturam  (i  quidem  euenite  neccHc  priiisquim  hcrcditas  dcbitotis  aditaiit,vt  ideta 
«l(cx  fidioneautpofUlmin>)aarlegisComeU«de  Accur/ius  hicnotat,exemplociu5qai  dterioredie 
ca  iiuis/.)fij^iri^r«f»ipr«r«ij/.i«/79.44.  ft>/f.i/>/r.i<    conftltuic  fc  roliitqnUDiidqoodaliOsdfeflCft^ 

cuentumigiiurcxpediadncceircclitvt  icia-  t^aoiak^fufrf 
tnc  ciiiM  defiicamcooftitatiim  fit.  Oa  c.Vi  Valeat 

I.  ^  Si  quisccntLim  aurcos  dcbcns,duccntos  conftituat  ;in  cenrum  tantutli- 
tnodo  tcnetur,  quiacapccunia  dcbitacft.crgo &is,quirortcm»ficv:lura*",^USC 
|ion  dcbeamur«coaftituiutcn(:bitu{  ii)  fortem  dumfaxat. 

tjtd  $.  1.  Si^f/itemdmKl^  j|Udaa«de  vidcnirjvt  &omniam  conciaAanm  trtt 

Itumtxuuft  ii9.infr.dtmh9r.9Htg.Dic.laksc\iyx 

Rat.  dvb.  Non  valet  cnnftitatam  ninpixce-  fai  natuta  iunc  diuidaa,  iautiiis  adiedio  non  vl- 

idens  debuum  fubiii^at  l.i.  S  iebitttmfHff.Scitutio  dai,  (cd vidacnr/.  i.$.fMnlriMf.ip|iMrir29.  mfr.ii 

Jiaiuslegis.  Atqui  tumis  q  li  Jcbcns  <  cntum  dun-  rfur  Atqui  fumma  duccntorum  auicorum  tjusra 

Ca^tatdaceota  conftitutt ,  ram  cft indcbuum  ^ood  conftitut»m  luiire ponimos diaidua cft, ncc aoie« 

«onftttaitar^pjbieftdcbitom^  Ei  da^riscnim  qoi vctat  okntoincile  dcbtti,» certum  indicMtB; 

ccntfi  dcbcntot.centiJnon  'cbc  ir;crgonGpotcft,  Erj;ova!ebitconftitutum  pro  ccntun'  dcbiiis.pro 

lioc  coutaMi^ jnl9««  ^uippe  cuM{s  !»>U  iad^  «lijt  umm.  ^odcbiua  aea  ^Mbic  Rc%cada«i 
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^  ANTONII  FABRl  C.  RATlONALfA 

ditfci  r  i  ciuili.habct  tarocn  fuas  quoquc  regolM,&  ilaodccim  ubalirDm  Sabtsp^fifrtmht^. 

«onrcaucntcr  foum  rigorcni,ex»ijrcguli$  sftimS-  denamqae  Innt  totpr^  torixaatonei  vtilet  iodvi. 

-dain,^  quibin-fi  qatndamkioc aIlqoa'&  rpcdalioc  ad  rupplendas  dircdiai  p^xcoria« ,  quoiies 

cquiusabborrcat , q i«  non ptiaatc taniaoi » fcd  reazdcRciuntobftante ioritpracronj  rigorc,hec 

ccidmpublic;  vtilitatis  fiuoci  admixtum  habear,  tamcn  dcficic  xquius  qu«  daodas  adionesviitcf 

tomvetb  {cparandacftc^iiatlc%cfKlaijspf»-  ruidca^cxemplum  «I^McftaillOC#.d'in  /.«1 

torij  &  prstteiei.da  fcmper  atquius  proptcr  vctu-  qtuii^ijtM^MU 
-fiiifiroam  ilUm  9e  oauiaro  potcotiifimam  lcgcm 

« 

lo  <}'Seraoquoquccon(lituipoflecon(l;tt.&fiieruocttfifticuatur,^ai^^ 

j«iu^vdip/St/^iiio,^alemqualc^  feruuiii  obligauonemadquirere. 

jld  §.  yU.ftt$lo<iHoqia»  iit»dt.fur'uf.ci\j^3Mcm  funt  faAi.non  fo'cant  trS^ 

Rat.dvb.Sc-iius  pronullo  habetur  ndnminus  nufcruin  .3,\i  fr  di  pe.ul.  i]ax  ad  iuitu  1  icuiii  ''ubi- 

|CBtorioiurc  quaciuili  l.nuUomvdo  T.tnff.dtl.Ctr^  tandt  taciu  clt.  acbu  tame  i  c]iiz  cx  fadtiiiioac^ 

WlMMiLfuttftMmM*  ic.f.ftrmtaifilmt^imjf»-  quiricar,isuib  c(l,&  quidcm  |-rctori) ,  idcoquc  itk 

W.fog.yAii  diciturfcruos  nulli  [jcnitus  ..oiJimuoio-  fcrai  [>«ffor2a("ubr»l>crc  ropoicit,  &  rcc-C.  uiJ^  nr- 

neoa  iuberc  iuris  ciuilis  in  totum,atne  quidcm  quicimrdomino.-a.  coc^ucpct  qualcniqaalcm  fcr- 

pcctori|:fo>umqoetusnaturalecxcipitur,cuiusrc-  uu(n,  vt  hicVlptanotadiicu.id  cft  vc  beniCnta- 

?pc  >unulla  cft  inrcr  Ccvuoi^  libcros  homincsdif-  ciis?  cTplic-it,  i;nn  tantilni  pci  fcruomsifloicm  «lc 

fe>entia  /. .^.fupr.dtuiji.& mJ.qitodatUiM itJtrtffil.  ordinatiom  ,fc.-i  citJm  pet  vicanum.ln  quo dubi- 

lor.ctgo  no  poteftconftituireino.Pcironameuim  tSdiratioiHa  occnitltqnod  non  qi-a!iqoaIl  (eroo 

•liqoa  cflc  opottcc  cui  conftitintt  r  ,  cum  nonfiit  folui  potc[l,fcd  a^o.i  tantun-,5k'oidinaiio,fcqu(- 

«0nftit0tii,vu)cci  iu  I  ^  adum  vl'u  finc  confenfu  dcm  ouiius  habeat  ccc p:cndcfolutionis/)7«£(arr 

duocoro  lt.f.&  tfi  fnflte  fuft,  dtpMS.  in  quo  difFcrt  S  i^citftltit.  conftlutoro  autem  IttVet  t!m  (blflclo- 

polhciuU;onc  /.j  tnfr.  dc  follidt.  De  c.  Vtilitatis  nisLidtmtfi  iO.tnfr.lm  ut.(cA  i!ccidcn  Jt  ratio  cft, 

canCi  induAam  cll.  vt  qjainuis  ici  uus  iure  ciuili  qaia  conQicuiumlicet  folutionis  viro  &  cftcaom 

&  prsrorio  pro  nullo  nabtfacnr,  ftipalaci  tameo  tindcm  habear,  tnctpic  tamen  abobligacione  qoafc 

{tv  lilt,  &  cTi  rirniciuricontrabcrccxpcrfonafcl-  pcr  qucmlibct  fLruu.n  acquiritur  domine^licut  5C 

icct  domini,cx  qua  &  inilitoi  hircs  poteft  rfr.die  a^iotquzex  illa  obli^itionc  narcitur',non  minus 

fiifuUt.fttHor. Ufitt. l  nmmiMiit.U^.MbtnijHf^.  'makm  b fetaos ittc  qualisqu iWi  (lipulacus e(re;:ii« 

acq^iitit  cnimnon  llbi  :cJ  domino,  itavtncmo-  hil  cnim  hac  pacieditTcctcondicutum^  ni^-ulatia- 

meatoqiiidcrotempotisacquifitioinpcrfonalec-  netntiiqubd  conftituic  pccuoic  obligatio  &  a« 

lilconrifta'.l.p&K»  79. uifr.de4cquir.htm  &tit.ftt  dfo  pratoriaeftxx  ftfpujaiione vcrj^  ciuilis /.  ^ 

fHMS  ptrftn.nib.  tuquir.  in^it.  crgo  qucmadmoduni  ttnfHiuta  infttt.  dtdSlon.  ma'c  jpud  Accuintiro  vul- 

poteftqais  ftipatancireraopromiitere,ica£c  c^n-  gaia  cdiciohabcc  qMrtftruum  pro  qmdttnqiulUm ftr* 

ftitoere.  Alioqoin  eftsc  muore  tx  pane  Innctlff  mm.  ErinliteraPylci  quamidem  Accutiittsrcjcrc 

vfus  fernoram  in  ccpublica,!!  non  per  cos  cx  omni  mal^  rurfum  qudletnnualtm  tllignHttaitt^xit  eiiim 

peni caufadominis  eiiain  i^norancibas,&  inuicis  Vlpianus  qaMltmqHskm  ftruum  non  auicmflMtMI^ 

acqu<rereturL(ri«fn dtscqmtjrerMmilJfaaiU  Mdtm9liBgMtiamm,t92m  &  aliqua  intcr  fernos  di^ 

pttAte6i.dtvtrb.pUig.  nectniereftanferisoc6ltitoa>  tetenciactitcumalijordinarijilnt,.-!]:)  vicjrr|yal9 

Cur  folui  domino,vcl  ipnferuo,vtroq.enim  ca^ii  aftorcs & dilf  cratores .  ali)  xcrb midi (erffjljft fine 

acquitiiut  a6kio  doroiao ,  Sc  qaidem  dirc^  non  officioiac  intcr  obligatioacs  ouUa» 
Ttiii^qiualicicfolaaoficliail.M|^7<$*i^  «K/r. 

6.  Pavlvs  libro  z.Sentcntiarum. 

jDcm  cft,5c  fi  ci ,  quibonAficleuiihiferuit,conIlitutumfueriti 

Ad  L\dgmeft6,  excGrtJtutoqnsriaaio.D  e  c.Siuelibcrhnmo  fic 

(i  ^e  alicnus  fcruus,qui  bona  iidc  mihi  fcruiat,ic-> 

R  A  T.D V B.  Quifquis  bona  iidc  feruir,ve1  aUe-  <|airic  roihi,dummodbvel  cz  re  mea  acqnirac, «d 

nU5  fcrauscft.vcl  homo  iibcr.Atquin  fi  alien*  fcr-  cx  0(-rrt$  fuis/.  acquiruntur  lo.  §.  idcm  pUcttiufr.  d» 

ausc(l,acqui[it  domtno  fuo.vc  ptozimc  diximus,  ^c^tr.rrr .(^min.nam&  cxten^caacqutte.c  videtiir 

£n  libcr  homo  acq-jiritfihi.  ctgon  ei  qui  bona  <|uodexopecislaisacqaiiitl4iiiAnMjUrajio^n«> 

ideaaihi£ecaiiycoaftitut&iic,lcdnoapotcftnilil  opjid. 


s 


ipotcftnihl  sfjid. 
7.  Vlpiamvs  UbroS7.  ad  Edi^turo. 

'£<!    fifiliofamiIiascoiiftitiiamr,valec  conftitutuRl' 


.    .  sAdLSedttfi  7.  go  fi  quis  confticuecic  fe  filioCunilias  fotutarariii . 

acquiricar  aftioeonftitocaB  peconic  filio^milias 
RAT,pVB.Fi!iu5familii?  cxomnibns  caufisflc    non patii : contri quam  tamen  Vlplanus  hic  fen- 
obhgarc tibi  potelt  &  .bligaci,  cum  habeac  p«lb-    ciac,quicam  aic,fi  iiliofamilias conllicuatur,  valcre 
nam  Incegcain  &  <  aptit  inciuiMcc/.MMaMiiM4«    conllicntamf  fi«piocnldalflo  Intelligic.  vtez  co 
fiftJtfiMJmm  />haf/<wwi^3f J><<i>jg.<^4gi|iifcgfc  conftitncoacqaiiacnrpntoiaftidiiQaipfifillefii^. 

I&iliaij 
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Binf»jcti?  conft  tutnm  eft,  fiuc  fimplicitcr  eicon-  tmii.crgoqacmadmoduTi  pcr  fc-uum  «fam  qua- 

Aituiuni rit,(iuc  itartipfifilio  (ol  iatur. Dec.Eft  lcmqualem  acqnimur  «£tio  conftiiotae  pecunUe 

^VK  filiaifcmiltatcapaxacclnificiontseriimliill  domino^aelpfifcrtm,fioedoinino  roloiconffim. 

«ea.iiiirePj  cle.^.ir  i'T  .nolemenatiefibiacquirl  t\ymfn,}.vlt.Lpnx.fMfr,Uz&:  dlccruiumcfl^fi  filio- 

^4.0^ & filiiitfMtHU.fuf,dttdtii(IJ,kip$'heriiii.i.vU,  fatailias  «juoquoa.odo coniUtuium  iii,  acqniri  a- 

Idf Arr»  p.infr  Jtsupnr,ikni.  (.  t«p  t6»  |. fiptttrfiB»  €Aoaim  patri  non  dqmtnOtHmque  iliredam,no6 

tmftrtm.so  ihfr.*d  SCTrf&t/.  e  i  cxtra  hiic  cafum  viilcm.  Aliiid  iuris  eftfifiliusfjmilijs  ip^cconfti- 


fcavtnemomcncoqaidem  ren  p  >ris  acqoiiitioln  "uon^^m^ ^^MftoA, 
pcr(oaafillil«niliasconfiilertt  f  ptfMry^^dt  «(f*^. 

I  f  SimihiautTicioftipuler.  Titio  conflicuiruonoxniikefioiipoireiiiili^ 
iitisait:quiaiionhdbetpectdoneiiKaiiketfiroliiidpo(^  '  ^ 

Ad  %.  l.Si  mihi  aut  Titif.  fofSu  non Yamen  fuo  ndmlse  fas  babet  aecipien: 

d.T  folutionis ,  fcd  nominc  nipulatorij,  cui  &id- 

ft.  A  T.  D  T    Eciam  adioft  j  (olutionisgtatia  circo  mandaci  adione  tenctut ,  n  quod  ipfi  fola- 

folalpoteft ,  perindeac  4  fi  ni^ialafoirf,ita  vCcseft  tumeftfllpahtotiieftifaat  /  fwiyrt^S.  i  qMifiifih 

Iblutionc  contirga  ipfo  iurc  libcrat'o  ,qatfflais  Unttmfr.  dtfelut.§.fi  quisMl^u^.  dt  vmtil.  fifuLit* 

proiiibrntc ftii  ubtnrc/.vrrtffrtffiir^tm ii.{^plMlli.  ergp neceicouftiiui fuo nominc poteft.pian^ quih 

tiMtfiiof'.  infr  defoiut.  A  qui  confticnrnm  habec  fttpalatorit oomine  puflic  ci  conhitai ,  nec  dubi- 

inmfoiutaon>>/  t>!t  tfi\o  iM/r.ergoct  S  adic6loio-  taripoteft^poftqu^mulacuit  etlam  alij  piiirccoo- 

iutinnt«  ciufi  colli  u  fuo  nomme  niliil  pr  hibet.  flitui  ,  quod  alij  dcoctur  /.  {.  $.5 »01/  tXigimus  fufr, 

Dec.O  4inc.  6rtirii'fifapponipr«ceJcnf  altqood  Ouidntergoetiamd  quifolutionis  cau/»  cftadie- 

debi>flLi.fu(rt(rv/i|p>necproindecotquam  cSftitai  das/  Et  miror  Accurhum  hoc  ncgirc,  &  manda-' 

fuo  nominepotcftqaidfttooominedebeaturiAt-  tum  cxpreffttmrcqpirercad  hoc  vt  aJicflofolui 

qqiaJic  .0  oi 'tiDois  g-atianihil foonominede-  po/Iicqiiafitacitttmnonfu/ficiat.quudtamennec 

beinr«  qtt<aAipiil«tinnialicncadiicitur  folutionis  vllomodo  nci^ciTarium  cft,  vt  exco  apparct , quod 

tantiV'    a»'^!.  ron  cria  (  bligationis /.r«  91(156.$.  fuffidcdebitamalicuiefTcid  quoda  ij  conftjtuituj^ 

^uifibi  dt  rnb.tbligl.  Siubum  Mt  PMifhlMm  9(.    ««-  lic^c  nondumappareatperfona ,  cui  dcbcatur  /  bd» 

ftutm tDifM /i/kr.^ileoque  n ul lam  habec  peticionem,  ^Mtrr  \\M^. quo tamen  cafu  rjcque cxpre(ruon,ne- 

q  la  c^ii  n  iIIa  ohligitio  acqutritur  ei  nec  adio,  quetacitum  maodmiin antfiay  Auc lithiiiiieUi^ 

licc^ciuiovliaacquu»poUll»&quamui5cifolui  poteft. 

t.  Pavlvs  libro  J9.  .id  Ediif^iimr 

SI  vcro  mihi  aut  Titio  conftitucris  tc  (oluturum :  mihi  competit  adio.  quod 
(i,po(leaquam  (oii  miiu  tefolucucumcoaiUcuilli^^foiueris  Xicio  ;  niMo- 
ttUQUSixtibiceaebehs..  « 

AiU fivets^t,  bm.U/fti4 efito6.ittf.dtfe!ut.  lca  &  Ci  mihl  aut  Tirlo 

cdiliiuctis  tofoluturMiccdu  eft  fpli  tr.ihi  n6  eti£ 

•  Rat.  Dvt.Qjipatirariltbic!6ftitaiaatT(tlon6  Titioacquiripetitionem,&a&ioni:qaippeqaam 

winas  Ti  1 '  I'  o f pir^r.qua  (ibi  ipfuFacit  enim  pat£  prxcedere  necelTcrib  debeat  obligatiotds atquKt» 

fua  &  Tit  )  c  "iditioncm^ergoqnemadmodam  ex  Cio,vtdiximusad  /.i  /^rr^4CCiftnm.NoBenim  vo- 

eiurirodicOiift  tutomihicomprtltperitio&adio  lunias  mea  fufiicitctiamfi  maxim^  Id  volucrimj 

COnftitutxpccuntc,ita&  Titiodcbetcompeicre:  dikmdeiicitpotenas  iuris/  4. i*fr.</r<(C7«i>  htrtd.t, 

tiec  cnim  voje   i  i'  ht  vlfai  i  e<i  (iciipntcft  iniLU-ia  ^uetitH ^.inptincip.dtVtrtd.irfi  t.it.uliutii imeTtl},  6.  C.fi 

It^.  iH  ditm  ^.^.t.infr.dt  dqud  &  g^us  flwM-ttnd.  ^uk  Mttt.vtl fib.  lungc qux  (ciipfi ad /.  3.^.  ucm  luteri 

'  I>  B^.  NoD  magit  potcft  quis  con(tituendd  y^fif'' 
MC  conHi"tiit'im  a.fmittcndo a'ieri  qnirrte  aftto-        a  QuidfipcfifaquamfoUmibi^ffi/lututStdrfiituifii, 

nffcio^  •  ftip  >lando-.c(lcnimgcn«.raliSic^ula  iuris  R  A  T.D  v  B.  Cilm ita llipuiaius  luin  »J<(>i4MrT(- 

eiuiltilde  p<ctori),Per  lihera  r  perfonam  quarri  tiedkrtfftndti.  qoamols  dcbftor  poflea  condi  uat 

a£fci<^neni  aUetinon  p<  (^c  l  felutum  ti,  i.ptr  libtr/a»  femihir  liunriim  ,  coivpctit  quidem  mihifoli  d« 

iMf.d«p>g"«r.<(S-Sanici4i>obligati<)nct&adlloncs  conftituta  pccania  a£tiu,(ed  tatnenctiam  adicd^o 

otnnesad  h^c comparatc, vt nbi  vnalqair<i)oe«e-  hihlliMninus  folui  poteft ,  qala  qbod adieAo  fiilai- 

^airat  quoJ  fna  intctcft  ,  vt  amem  alij  acqnira  turmihl  folui  vi/^crur.ir  c^utt  iilcni  Paiihis  noliciC 

cur  nihil  inteteti ,  mea  Ug.  fiipiikti»  iS»  )$.  $.4/-  inlfiitdfiipuUtui ftm  i^.mfr.Dt  felut.\L\^o  yctnmeU 

tm  dl«Mrl.tM^. iMtf- 1  M^.^^.d»l^.n«cpbiieft  fenon  poteft,  qaod  Ucexeodem  Paolofcrtbitar, 

in  ea<n  rcm  p  '  c">tiii'  c(Ti  c  ■nnitutu  quimftipn-  fi  poftcaqnani  f)  i  n  ihi  rc  fol  iTurum  conftituilW 

J^cio.  4. d» C9»fitt»t*ii^it.dtt&ttn,tf^p  qucmadmo-  fnlucris l  itio ,  te  inilii  adhuc  nihilominus  reheii. 

dumnmihida  ii(ipalc(^autTitio,pcrronaTlt}f  Dt  c. Mnrtamiejlertanficmihiconftitaerixt  «t 

'  Iblutionis  tantAm  cao^  ftipulatioi  i  adicdj  '(Tc  mea  lanrtlm  perfona  inconftituto  nominata  fit, 

intellig'tiir  n6(>b1igaiion  s,quiancc  potuit  Utuqui  an  vet5  mthi  foii  tcloliaturam  conftitucris.  Fciorc 
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rlifolutiseft^.  i.tKfiit.qmb.  mod.  tolltt .thlig.  adeu< 
l)ue  pernu<{a  n     (im\>\\  cni  ('C-.i(toncmi./.z.^/. 
3.$.  i.l.$x4u9bus  i6.iU duob.rtis.  Id  enim  etl,quod  di- 
cimus.ex  duobus  corrcis fiuc  debendi , fiaecre- 
dendiaheriusfaSum  alteriqu  iqucfocere/fcmi/r. 
Cf</.m  acquinis  >.iii  c6fti(uitur,loco  eiu:  haberidc- 
bec.cuiiam  folutum  eH,cum  <olucionis  loco  codi- 
'tucumccd3i,ncuc  tc  iuriuratiJum  l.tu/ittrdndum  ttu 
ij.fufr.diiureiur.  crgn  qncmadniudum  li  vni  cx 
corrcisfol  jcum  rc  vca  efe(,rublacaclTec(otaobU- 
gatio,nihi'lquc  iam  alceridebcrc(ur.ica  vtquod 
alccrt  correo  pollca  rolucumcircceicondtciiure 
poiTcttaqui  indcbitum  ab  co  qni  roluifTcC,  i(a  & 
lipoflqu^m altcci  ccinllicutum fuit>altcri fotutum 
propon JCur.Benc  ta  '-.cn  notac  Accurfius,conQi(U- 
«umDonpcrumnia  vim  bjbcicroluiionis.  Fada 


cnimfolutio  liberareccommunem  debitorem  ab. 
vtroquecorreo  crcdcndi.fic  quidem  jpfo  iurc  i./.j* 
S.  ».at  confticucumrcttnctcDminobHgaciore  er- 
gacorrcum,cui  conriituitur.abaliovcrucum  qoi- 
dem  liberat.fed  pcr  cxceptionem  tanciim  non  ipfo 
iure  .Hibet  cnim  debitoi  cxcepcioncm  connicoi» 
vnipccunia;  li  ab  alccro  c6  icniaiur.  Qnz  except^o 
cum  lic  fauorabilis  ie  pcrpetua,rcpeiulon5  folori 
proculdubio  parit  /  qui  exftptiontm  ^o.fupr-de  fondiH. 
indtb.  [de6quc  didnuis  eum  cx  corrcis  ciii  cooAi- 
lutum  cft,poi]c  alccrum  quoque  corrcum  in  cau- 
fam  confticurx  pccunix  procuracorem  darc /. 
4  ^§.^crri  fup.de  proturMt.miifi  corrcus  crcdendi  clfc 
dcfierir.qui  corpit  cxccncionc  pcrpetua  rrpclli  prtf.- 
(cl.crtditorts  to./  crtdiior^^MbilorioS.  dtvtrb.f^fi.  l, 
nihil  mtertjl  1 1  i.de  reg.ttir. 


II.  Vlpianvs  libro  17.  ad  Edi«Snm. 

TTAdcnus  igitur  conftitutum  valebir       quod  conflituitur,(3cbitum  Civ. 

-*-etiam  fi  nullus  apparcac  ,(]ui  interim  debcat.  vtputa  fi  anteaditam  hercdi- 
latem  debitoris ,  vclcaptocoabhoftibus,  conftituatquisfe  foluturum.  nam 
&  Pomponius  fcribir,  valere  conftitutum :  quoniam  debita  ca  pecunia  confti- 
tutacfY. 


Atll.  Haifeffnt  ii. 

iK  A,  T.  D  V  B.NonentiumSc  non  apparcnriutn 
idemfi>let  ctTciudicium  Lduo  funtTiti)  ;o,tnfr.dttt- 
fiMm.tntil.S  fi ddutrfui i»fiit.dt nupt.ct^o  quemadmo- 
dum  nonvalciec  conltitutum  eius  pccuntz  cuius 
dcbitrr nullut  ciret ,i(a  nequevalcre  dcbeccius 
pecjnixcuiutdcbitoradhucnulljsapparet.Quid 
enim  fi  dehitoris  hereditas  nunquam  adcatur,  at- 
qiir  ira  debitorllne  fucce/roredeccdac,vtneque 
ad  fifruo)  bi^navacantiapciuentiirannt ,  exidente 
forrcdcbittTe  non  folucftdo?vtin  l.habtreHctre^^. 
imfr.dt  e$till.vtnli  .l.uS.*n  botu  infr.  dt  iur.ffc.l.  t .  $ .  idm 
Totnpomui  quirit fi dpud  tt  1 4 .infr,itpof.l.\. C.dt  eblig.& 
4^f0a.  Q^i  Irurfumndebicor  capcus  Cit  abhotti- 
bus?  £(l  namque  incertum  an  futurumfit,  vt  ip/i 
debeatur,  an  herediipnas  :  Cenimabho/libutrc'- 
t]ercatur,ipfidebitum  fitinc  intclligetur>quafi  fem- 
pertnanferit  in  ciuiracejl  vcrbapud hoflesmo* 
(ietart  nonipli  fed  hcredi  eius  dcbitumapparcbic 
qiufi  mortuodcbuure  in  ciuitateiprima  horaca- 
ptiuitatis.  Alterntcum  n  quidem  euenire  ncce/Ie 
crf  cx  fi^ioncaut  poftWmini)  aur  Icgis  Corneli  r  de 
cai  liuts  iji  is  quiproeniptort^  l.tujlo..^^,  f.i^k.  infr.di 
yfuc4f.  euentumij^iiur  cxpcita.inccclfc  ell.vt  kia- 
tuc  cuiasdebiiuna  coafticutum  fit.  Di  c.Vt  valeic 


conftitutum.fufficit  «^cbitumrctierafubcnc.nccre* 
fcrtcuio.:  dcbicum  fir,  cumpoflii  quilibctconftir 
tucre  quod  quUibct  aliut  dcbct/.««OT^i,i^.  f  qitfg 
txiiimuifupr.Kt.cim  nec  quod  dcbitor  rinc  hercde 
devcffcrit  nec  q-.iod  ab  hoftibus  capcus  fii,  facerc 
potcft  vt  miniis  debitum  maiieat  cx  partc  rci  quod 
prt'tis  debitum  fait.  A  deb  vt  et  iam  iaccntc  hercdita- 
it,&durantcC3ptiiiitatc  incijii.it  prifcriptiocur- 
rerc  /.4  i'//r.  de  duurf  tempor.prdfcript.lnna.  l.  nd  ditm 
77.dt  vtrb,obUg.K\i3.  nempc  qiia:ftio  cft.an  dcbeatur, 
alia  veri  cuidebcatur.  Ergo  ctiamfi  dcbitorfine 
hcrcdc  dccelTcrit.aut  ab  hoftib.  captus  fit,  confti- 
tutum  nihilominus  valebit ,  nam  &  fidciuffor  prio- 
rccafuvtili  a«ftione  obftridut  maiieret  I.Stftbnt» 
Mi  Pimphilum  9;.  $.  r.  infin.  defolut.  Aliud  fani  cft, 
vt  bcneiu)tat  Accarfius,  fidcbitoridcportacioir- 
rogata fitmec  enim  pro  tali  dcbitorc  fidciu/Tor  ac- 
cipi  potcft  quafi  concva  dcbitorcra  tota  obligatlo 
extinfla  fit,  »t  Papinianus  rcfpondit  in  l.Jidebitori 
^■j.infr.defideiuf  Adc6 autcm  valct  hoccollituium, 
vtcxco  conucniri  poflitis  qui  conftitutt ,  ciiatn 
priiljquim  ticrediras  dcbitoiis  adltafic,  vt  idetn 
Accurfius  hicnotat.excmplociusqui  citcrioredie 
conftltuit  fe  foluturum.id  qiiodalius  dcbcat(dft 
qaoin/.4/«rpr. 


I.  ^  Si  quis  ccntum  aureos  dcbcns,duccntos  conftituat : in  cenxum  tantum- 
modo  tenctur,  quiaea  pccunia  debita eft.ergo  &  is,quifortcm,&  vliiras  %qux 
fjon  debeantur,coiiftituit:tcncbiiur  in  fortem  dumtaxat. 


^tl  $.  I.  Si  ^ifis  untufiL 

H.AT.  DVB.  Non  va'et  corftitutum  nifiptxcc- 
idens  debitum  fubfiftac  /.  i.  S  debitum  fupr.  &  thitio 
buius  legis.  Atqui  ciim is  q  li  Jebcns  rentuurt  duo- 
tazatduccnta  c<)nftitutr,ram cftindebitum qtiod 
conftituitur,qajLroeftdcbitum.  Ex  d>)ccn(iscnim 
ccntii  debcntor,cen[unon  lehe  'ir:ergo  no  potefi, 
Ixoc  couftitwoqiyalcfe^quippe  cums  auiaiadt- 


Midua«fleviderur,|vt&omnium  contraawim^r^; 
i.itm  ex  (Mf*  ijj.iw^.  dt  vtrbor.oblig.  D  i  c . In  iis  qi« 
fai  natura  func  diuidua,  inutilis  adieciio  non  vl- 
dar.fcdviciatur/.  ui.ftnMlt.eed.l.p!4ctHti9.  'nfr.dt 
ffur.  Atquifumma  duccntorom  aujcorum  qusm 
conftituum  fbilfe  ponimos  dioidua  cft,  nec  qnic- 
qua  vctat  ccntum  cflc  debita,  &e  ce  tum  indebitt. 
Ergo  valebitconftiturum  pro  «cntnm  drbitis.pro 
«Ula  CttUvm  indcbitis  ooo  mit&ii.  Refcicuduai 
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^.X^^c/aaQkatuCcmw  cft»  &re(lcingcnduin  ad  docuttnus ,  fit  umen  nudo  paAo  8c  dtik 

^|ffCTai«iwJAhamf  Mccpoieft vlderioMifaconftj-  larioncro  f.itmfitm  ^if.ie ^Qim. alia  ratki cft 

tuti  indiaiiJua  ,  finc  oc  parte  cor.ftitucntis,  fiue  ci  ciiis  pccunla:  qnamcjujsconHlituiljfcfCniindebi- 

Saric  illiut  cui  conilicukur,  quaii  non  fuerit  auc  taroiureprxtonopropier  excepticncn  :oiii  enifa 

lc  eonftitittarat  ceaium  aureos,  autblc  eonM-  «loneoinagis  valci  cqnAitiitum  aJ  prodirciilin 

tntum  illod  adnMiruruinifiprodaccnris.quomo-  adlioncm  conftituta  pecarix  ,  videinr  latinm 

dodidmosdceoaulfandumtocuaieroitautvea-  conditoens  donairc  &  icmilitlc  cxceptioncm  ,vc 

Adtt»  qaeiii  ikmi  nierat  f  ro  pdli  cmptoras  aut  priftina  adionc  cnnucnirl  polflic  cum  effrA^'  i.^ 

vcnd'tnrus  Ug.  tum  vr^entibm  47.  f.t.ffr.demkm»  ijttitidegtumt  \i.ivfr.iU  nmxt.  vt  Jiximus  ad/.  5.  $.1. 

i^fUkMum  ^6,infr.dt  ftlut.Eiacmj^c  (atioeftqne  fnfr.ex  15ictoload  Irjnc  locum.lun^c  qux  dixiad 

'  ncit  coBcnAom  vendirfoMit&cmpcionifliadi»  f^.fpiK/ifr. 

otfibilcm,  ne  alioqui  cogereior,  aut  cmptor  aut       a    Irg»  &  ts  qu\ ftrtm  &  vfum.  R  a  T.  n  v  B. 

venditor  aut  vierque  inciderc  in  ci>mmunionein  Eciam  indcbitc  viurx  ii  (olurz  Iint,nun  rcpctun- 

i^./  «M  ftrtm  t6.  i.  amm fiipr,  4tm£&.  i»-  tur ,  il  mndo  fors debita-fuit  d. /.jf  tmfinm  t6.h 

dtb.  inqui  nfc  iniiitus  remancrc  coccrctor  lig.  ftmcip.         i.fu^T.dtcordtc.  iadtb.  atqni  ccntliioa 

fUm.  (^ummuit.duui.  Q>icraiio  ccir.it  inpto-  tum  iiabcc  vim  roiution  i  Irg.  fTox.f¥ft.  ergofi 

nUb  .debit&que  pedS!ia»vnde  ectam  cft,quMfi  quis  tc  furicm  6c  vfuras,  qua:  non  debebaniui^ 

mutua  tibi  deccm  c?cdcrim  fic,  vt  vndectf  Jcbea?,  confti  ucrit  ctiam  q.wid  ad  vfuraspertincttcon- 

obligaris  vft^ue  ad  dcccmdumtaxat ,  vitra  veriS  itiii.cum  valcbic  quoquc  pto  vfuris.   D  ic. 

Mnteneris*  qim  KMDtnKl  obligatio  vhra  id  ConHitucum  vim  fulutionis  iiabec  non  (iltiplici- 

<]Uod  rcncradatumeft.non  poten/./iriti'i;.«^fi*-  tcr,  fcd  fcciin.luin  quid ,  vt  .li.ximus  ad  l.prex.ftpr. 

Uf.fMfr.dtf0&  l.ttgtfinx.f^tihifufT.itnhxTtJ^t.  &itadcmumri  vcrum  debitumprzcsdat.li.ic  uuo 

%fiM  ittr*  ^.Citrmm MMHr.  ^mw.  quid  ergo  fi  valeie conftitutuin non  poteft iJL\»f. itltitum,  fMff. 

cumdeberctc  (circs  ccotuni  diimt.ix.u  ,  duvcnta  &  in  piincipio  liuiuslcgis.  Atquinon  finhtdcli- 

camcn  vltrb  promi  cris  pcr  coilLituium.'' Annon  la:  viurz  ob  iioc  foltjni,  qnnd  cunlliiuantur  quah 

tc1f4{aacet(tumlildebitadonaflevideberU}lta  pu-  debitz,fianteathdebitzfueittt:  Alioqui  nunqti-ani 

lat  fkzo  ,  ex  legvh  i  (uius  ptr  meum  si-dtTtpd.  fieretconflititiu  pro  indcbito   cx  it  drliito  pofret 

hr.Lvlt.  CMiUg.  fdUid.  ncc  n-alc  inipciUo  lu^c  f*cctcdebitu.F,r[jori  qjis    lorct  dcbitam  Sc  vfu- 

fioao1'iOiniani,q)ioindui£himeftiVtpa6fconudo  ra^qucn6debebanturfoluci.tti  {econflitoerit,in 

fSrii  p-ifllr  d.-natin /, /S  ^ii^rjrwW»  15- f/r.  C.  dt  fortcm  qni.c  icncbltur.fcd  in  vfiHas  no  tri  cbitur, 

d«Jiir<r.  inlpcftoenimiutcvctcrcqLOOulladonaiio  quia  lcparata  cll  caufa  vfuiarum  ,  &c  fortis  ,  oec 

perfiri  poterat.  nifi  per  tractationcm  am  ftipu-  polTunt  debcri  citia  Aipulationem  vfurc  pectw 

l3tioricm,non  i  'cm  cerci  dici  porcat.vt  aducrfus  nir  crediti  /.  5.  C.dt  vfur.  l.Titittt  i/\,infr.dtfTtfir. 

Azoixm  Accurfms  bcne  difputat.  OjnUitutum  vtrb.  in  conliituto  auicm  ftipulatio  oulla ioicru^ 

cirimlicit  non  6t nodum  pa^um  quia iuris prz-  mlt^iJteti^^iKUkfiitMtUhmt  p'^'  , ^frf 
«otiiautltoctMteniaiiitonefttVt  iaropcfiotibu»         ^  ,  .  -  ;.:t/^  tl  .  ^>. 

SEd  &  fi<lecetn(]ebeantar,&decem6cSdchumc(m(lji!iat:pot^ 
cem  tamummodo  aomine  tenerL 

1;.  Tdcm  libro  29.  ad  Edi^um. 

^Ed  G.  quis  vigindd?beas,dc€cmconAituitiiefolucu£utii,tenebitur» 

jtttLSidiafidetftf  l<L»lj^  I).  vt  fi  isqnidec^  tantumdebebat.deccm  5;Sti- 

cum  conftituecic .  valeac  conftitutum  pro  deccot 

RAT.DVB.8ri»ccTD.cademeftquaeadf.proxi-  qgg  foerant  defafta»  non  yaieat  anaaiptoSticlw» 

mi  przcCiJcnic.T.QiiiJ  enim  refcrt  an  is  qui  dccc  qni  fuit  omnino  indebitas.   Et  ica  acdplcndum 

debei,c6lbiuat  viginii,  hoc  e(l  dec^  &  dcci,  an  ve-  dlc  quod  hic  genciahter,&lndiftinfte  Paulus  Ccri- 

fbdece,&Stich6nifiqaodrdfflanginticftdioidaft  bit  confttaiawcpa.taitti,  Accfctiias  aeflbu  beoi 

fn  decC,  &  ftccc.ar  dccc&  Strchusdjcia  ipfoiurc&  vidiC;  * 
ipfo  ^do  dutiU.Taato  magu  igitoc  admittcodaai 

14.  Vlpia  Nvs  llbco  27.  ad  Edidum. 

Q  Vi  autem  conftituitfefoluturum,tenetur:iiueadiecerit.ceriaiAqaantiUi 
'^"icmjfiuc  non. 

Adl.J^i  tuttm  14.  ilOll  aliier  valerc  poteft,  quam  fi  dcbitum  lit  id 

quod  conftituicur  ,  vc  torics  diaimus  eii  Iff-t. 

RAT.DVB.Tncfrtliudo^viciaiobligationc  finff-  itbititm  bg.  j.  /,  fwi  txigimiis  Itg.  bMStrtus  11.  fih 

fciripoirc.  quidSc  quSiu  Hcbc.itur.quianccalltcr  fri.   Ergo  quamuis  conftltucum  nDilam  coo» 

mln  vJacrit  diiroliicn  la^  obliitationisli  nefciatur  tineat  ccrtam  quantiutcm  ,  fdtl  Camen  poteft 

quid  &qt>atamfolui  debear.  ciiinobligatio  iitiu-  pcr  rc'ationem  ad  prius  dri>itimi ,  quid  quale 

(is  vinculum  quo  necenitate  addringitnur  alicu-  quantumque  fit  id  quod  coofticoitur.  Sufficit 

iits  reifoluendz,  quomo  !o  lulVinisniis  in  Inftitu-  ver6  cemuiid  eflc  per  relationem  Ui.tmim6.fk» 

Cioribus  diffinii.  Itg.  mttr flifMl^Mm  8).$.i.</(  vtrh.  frkit  rA.  creiit.  Itg.  j.  Coi.  dt  fenttnt.  qut  fint  ceri. 

9Uig.  Ergp  non  poteft  conftitutom  valere  nifi  quMnt.fr«fa.  In.eut  frsur.y$»\.ltg.  mftatmtm 

ceiuqMoiiqttadieaaiix.  Oic<  Cooftimiam  %i;i|^«4ti»W||U  .MK  iaifoAiq^^ 
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Mttdun  mccnam  qaandcatem  confbrui,  dum- 
meio  «aufam^iabe»  cmam ,  &  qu«  ceream  quo- 
quc  adtnittat  cxccutionem  Lt.i. incoutn  &  l.vltim. 
'tnfJefi^!dt.prdttrjitKad.fMitam  L  i  .fnfr.  Aiioqui 
non  polTetconftitai  quod  ex  praEtoria  ftipalatione 
Inccrtam  quantitatem  habcntc  dcbcrctur ,  quoJ 
eilerabrutdum.  Quidiucnimpcnnde  id  conlbtoi 
poffit.aique  id  quolex  taids  CMi(»dcbeciir  «ittt 
jcddittt  tutelsncioiieil  4ia,iMkmh  qttotaoMfi 


tempote  ncrao  ncgauerit  prorruj  incertum  flTci^ 
quia&quanramexrutclzcaufadcbcatur.  Inquo 
vidctur  crr.-i^fe  Accai fiiis,  cum  cxigit  ad  valulita- 
tem  conilituti  jnuUam  auatuitatcm  certani  conti-* 
nenitStVCcefttini^feioeiiiicdefaituinjMlquod  coni*' 
ftitutumtcfcrtur :  lllaenim  (jcmuni  incertituJo  vi-« 
ciat,qua;ccrtuudincm  nullam  adiiiittit»  nequc  pcc 
idackMiem  ad  prxteritum  tempus,neque  ex  futuco 
eoenca  habenie  cuii«n  depcf  ietico»vclo)aaniiiS( 


I  f  Siquisconftituerit  fepigDUsdatunmiiCumviilita^pigaocumiirepb; 
nr,debecetiam  hocconiUtumm  sdmitti 


Ad       ^uu  cfiitpitMrt, 

Rat.bvb.  Non  poteftconftituiniiiquodiam 
AehctaidMtSMuMmfufr.  Atqui  debitor  pecunix 
non  ided  debuit  pignus.  Pntcft  cnim  dcbitum 
principAle  BcilcrNbfiftcrcAnc  pjgnore,quamui$ 
non  icem  p^nm.  quod  aeceflotium  eft  line  debi- 
toprincipah.  El^pignus  conllirm  non  po.ffl, fi- 
cutncqucfoloi.  Souututcmm  dchitum  ,  nou  pi- 

Pic.  Vtihtasi  it^n^^mm  ranra  irrcpfit  in  com- 
meccitimhomuium,  vthocquoquc  conilitutum 
«dmitti  placm-iit,fi  tjuis  fiue  pro  hio,  fiue  pro  ali»- 
nodebito  rignus  fc  dan:nim  cc  (btucrit  Piimum 
qui.!  plus  cautioniscft  m  rc  quini  m  pcrfona/.])/» 
Zutienis  lA.dtrtffiL  inr.  ^.finttMtm  mf. wde u»ftM 
luflit  dtcblig.qu*txdelfar.*fi-  Dcindc  quiaf^tisft- 
aioprofolutionccft  //4»«/-««  5»  '«^- 
lisfecitautcmqui  ropccuniadebittoffwpignui 
Volcmi  ciediron  Lfirtm  ilu.^im  i.omnu  ftium* 
iK^M^gmtudt,  Eificnimiitistacetc  vcUemhil 

7.  f  Scd  6c  fi  quis  certampcifonamfidduflbram  profc  conftitucrir.nihi- 
lom  inu.  tcnetur,vt  Pompomu$fcribit.quidtamen,ficapcrfonanoht  fidciubc, 
re  -^paco  tenci^  cum,quicoaftiluit:nifialiudaaum  cft.quidri  antedcccfleric-Ti 
mora  inicrucnicmc:«auum  eft,tenc4cunn .  qui  conftituit,  vcl  m  id .  quod  m- 

^  tcrcftjycl  vt  aliam  pcrfonam  non  minus  idoneam  fidciubcntem  pr^  ftct :  h  nul* 

*  la  moia  inicracnientc;magis  puto,nfin  tcneri. 

iumi  potcft,  quoJconftitqendodefuo  quoqaefe- 
* '        K  »  cW^fc aopromirre!cvo!ueiit,nondcalicno.  Idcnimcft 
>  ^•S  i->wcr/»yw  quodBar;olushicnotat,quandoquispromuiita, 

Rat.dvb.  Quiccttamperfonara  vcUnceriam   i^«'<;'^i»<^"'r  ^^ril^f^^^S^^^^ 
/.  /.j  •  fl:._?r  aJL^u  «nn(li»fi>Dromitieosdebet.imeniDeampcocm»^ 


prQdcfti(aasfedne  tamenprodeftf.f(l 
$AJuif.qialkm  m*d.t  'tgn.vAi^hfilMit.Vo^icrnii  quU 
pignus  vcndi  porcft,vtex  precio  vendirioniscrcdi^ 
toii  fatisfiat.  Inuiile  enira  pignus  cft  quod  vendf 
non  poteft/.wirfiir  ii  & fsfi.C.  iti\!htcf.f'-gnoT.  l  4. 
inf.de  pigiwr4t.a£l.  tt  hxcpigaoiisvtiiKas  •:ft,^u.)m 
irrcpiilic  Vlpjanus  noftct  au  •  non  q  ^in^  n<*nnolK 
reftringuntad  debttumnatuuletantu  .  ^  qu  li  vc- 
I  o  n  u  1 1 1  fi  t  V  tih  tas  piv,nori$  in  dcbito  lutuxati  Sc  d- 
uui,quod  c\\  iidiculum ,  Sc  bcne  ab  Acctttfio  refn^ 
tamm*  San£mplji>iioredacopro  natutalitantiun 
debito ,  euidenttor  vrilitittpignoriseft»  quiapacic 
rctcntioncm  pro  eo  debiiopio  quo  non  habeteta-» 
^ionem.vt  in  fpccie  Lptr  rtttnttontm  4.  C.  A:  vjitr.l  i^ 
tnfr.dtptgMr.  In  furoinahiffifiic  aliquod  elledcbi^ 
turo  cui poflit  pignoi  accedere. 8e  vc id  qnod  11»' 
conftiiuium  dcdudtur, fic  dc  .iccrironis  addcbi- 
tum,  licct  non  fit  ipfura  dcbiuim  pnndpalitet ,  vc 
Bactolui  hk  Botat.  Alia  qucftio  eft ,  an  is  qni  feln- 
mnun  fcconftituit  fatistaciat  conftituto,fi  pignus 
offerat  vel  fatifdationcm,  dc  quaiai^«M{^2i* 
y/r.iii/r.vbidiccmus. 


nlitcr  orom  airor.quia  de  inofatto  promittcrc  ynjm  im^^' r ryt  ■  '      ,  , 

oS-cdcbetnondMlieno/.)B^  „y,.  Noncftmpoter.atcconft.tuent.s.  vt  al.um 

ZbThlt^.t.S.fi^n  M.u,n  lnptTnut4^uUt.  cogar  f.l.  uib.c.Eft  cnim  pofitum  « cua^^«3^ 

^  D  .  c  Sic acdpihocconftinituro  dcbct.vt  valeac  b.ino  &  potciUtc  an  contraWe  vehtnicne  t>E«< 

podus  qudm  vt^it  inurile  Itvt^tmir,  ft,fuUti,nihm  , .Cif .««.«^ -^«».  Idcoquc  non  untum d^cih^ 

Itl  fi^lftrpuUtusnr.  ^.Cbryf.g,nut  vcrf.pUre  trfr.  dt  (.A  cri  m.  nucrdtnr,  ^^"'^.^i^^r^b.hseftdaaofid^ 

Itrb  obuJLt,ts  .x../*«fr.-/;*.fctgo.u  mterpreun-  i„llorisi.v§j«««/r>r.iniri«.Impo 

d,^,neU.vt«quiconftit«ir.videarurpromilifloa.-  «ulUobligarioeft/..«rt6*rf«« '«Vj/^X-^'";^ 

iiSumfc.v?alius  fidciubeat:  qno  cafuconftitu-  gofii.q«c;m  ^«^-"'•r'"^"'"^"^^^^^^ 

•_..-!..  *   ;-j-f.  A.,\,r....  rK^^nfonfti.  ^•iubeie.dicendumeftconftinientemnontenetf. 


Rauuah>tm.  E(>  .tmem  hnccimcrprctatio  co  luitior,    aiccnomu  ..t     >  ■ — r   .  ^  ,  j 

tloA  ts-aamus  dc  conftinito.  quoa  quis  fecerit  tucnsmu.tunidHctcumfidaurfor^^^^^ 
2rolaodcbito.Inden«nquccoikattStind«big   1^?^^^^^'^^^^^^^^'''  ' 


5tftf  ANTONII  FABRl  I.C.  RATIONALIA 

DEc.Fiddaflbiis||«efoiim«ntidaiio4iffici-  Ug.  MtMdmmaiM«mtSm.ftpiudgifim.ttrtfkri^i^^ 

"■  iti  cflc intctJam pprij^^iiOfoiKbilis  nuncjuam.  ftnultm.  Dt  rtgui  tut.  Itg.  bonliium  trig^  fiftm.  i« 

EftenimezeonimgenrtcqiuereotduDtikbjnipc:'  Juh  iKfr.mdBtUt.Jif  &m  Itg,  \.  fttdpn^h  quidfi  u* 

djmcntooatunli,  &  leipidunt  adftaiitatenidui-  Mvtrf.ftd  fi  StUbut  fuft.  Dt  tmaiiR.  C4uf.  dnt.  Scd 

■■  di.I:ftaiilEn£lundtttpedi6tuecommoilumincoin-  diftin£liolutcadhibenclacll  inco  calu  quo  is  quj 

niodumque ,  r.on  recum  quz  proraiccuntur,  vtc-  fideiu^Iiinisetat,  noo  dedarata  volunrate  dccef- 
Jrguiici  Vennlciu£tradsitiQ/u(Mi/i«Niiii37.  i.ilM  ieric.  Namfinolit  fideiubere  ,  indiftindc  con- 

StnHamsnrilifttmAKt.  Ergu  non  poteft  conftt-  demnanduseftia  ,  quic(mflicuit,vc  velaliumfi- 

tiirtirr,  Jioc  q.i.iti  rei  impoliibiiis  vitiaii ,  prxfer-  deiuflbrem  prztlec  ,  vel  Id  quod  inccreft  ,  cuiua 

dniCLim  eonoicntc  tideiubcre  ,  qufm  piuiniilbr  obligaciu  furcedic  fempcr  in  locom  obligationia 

fideiuiruTuir!  conftiiuic  ,  alia  fkpetri:  ratio  dilfJ-  facicndi  ltg.fi  fUktA  tfft*  itmt,tirt.  iitfin.mfr.Dt  t§ 

«cndiK  o!  I  g  tiuni^  .  ^  ratisfacicndi  conftituco:  hiiic.  Ug.  tfttitm  f»ar«/itfM  8i.  Dr  mbwum  tblt^tnit- 

qucmaciinouuni  li  dcccdiin  t  hic  fidciollbr  aoie-  mlm.  Eft  autem  h2coblig,itio  faciendi,  cum  quis 

^Uam voluntawm  /uam  dedacaflet ,  & poft mo-  cOQfticuic datninm  fdciafltircm  Sempronuim# 

famprominbiij.qiU'  cafu  acquumedettencri  con-  aut curaturum  vtScmpronJtis  liclr.inhcat  Proin- 

fticuentetn  a  1  hoc  ialtcm,vt  vclprzfiaretidquod  ^e  in  przHarioncm  pccunia- ,  ii  aun  hat  quod 

incereffirt ,  vel  aliam  pctTonam  non  miui\s  iJo-  pnmiiiGun  Aft,  ncceflacib  ceiblaitut,  Ez4|aoap« 

ncam  ou.-c  ficIciut-cTcr,  vt  m //«^.  L4t«»j.$.r'f(n'.cr  patet  tanto  manifrftius,  quam  vcrum  fit  cjuof 
ltg.fique'ii.fufr.  D:  Mte»[.i>m*rbur.  rtttp. Ug  plj^ic aixtnms,  conUicuium  hocimpo/IibilLsrcinonef* 

pthp^J^dtJ.fijy  drbm»  lo. f.i.fup.  Quifti'^d.{cgsn\  fe.ldcoquceiraic  noftrotqui  vulgu  puta^t' ,  eum 
Sliu:!c  .uiquiJ  cft  in  l.fi quii d»mum  ,.t'././fUf  Qucd^  qui  pioni.fr  1-.  cur.n\(nim  ,  vt  alius  quid  faciatli- 

ii  coaltitucutis  mora  nulia  iiitcrucncut  indanao  bcnn  ,  li  fobct  lc  fcciilcquod  potuit,ncc  quic- 

fidetaffi>ce,9e  intetei fidaiuflbi  decederit ,  ptacec  qium  pcrtic crc ,  &  ptoficere  pocuiile.  Ncc  enio^ 

conllicucnttm  non  tcneti ,  q 'la  nihu  impcrari  vcrcndunicfl ,  v:  .id  impolTibilc  obligaru?  vi^lca- 

pollitconilicucnti  ,  q^iomodo  impuutipollci,ri  tur,cum^ixlUndo  id  c^uoi  luceieii,  quod /em'» 

ante  mortem  fideiufluns  inoraraoontraxiflecScm-  per  inpeoroia  numciata  confiftit,Uberetur.  Idqq^ 

cer  enim  tuornn  a  thon  (lio  noccre  iquum  cft  piobaiur  optimc  ex  lioc  verliculo  »  &  CX  di^.l^ 

l^.jS  «X  Ugdtt  ly  &  ftqtm.  Dt  vtrbtrut»  •Wjj<«M«ii«  ubto  i^.^.vhuH.fugTJHmifttuu  ^  '  i^^^^^-  ' 

)  f  Cbnfticuere  autem  &  prc(cntes  &  abientes  polTumustficitt  padlti 
per  nuDckim,   per  noiiiiecip((»,fle  quibufcunque  yeibis. 

§ .  vlt.  Ctnftuuere.  in  pcrfona  procuratoris ,  vt  fic  idoneus  pnM 

curator.  Atprocamtocnonprz/lat  nudummlni- 

Rat.T)VB.  Conftimtum  propiiis  fer^  acccdit  ftetium,cum/tbiacqu!rat,nonei.  cuiusprociitatoc 

ad  ftipulationem ,  quam  ad  padum ,  cum  cx  con  eft  //ejp/M  49.  f  .vU.Dt*t^uir.ptff.nHi  cum  dc  acqui- 

jUtntoderarafttoficut  exftipulatione.nonetiam  lendapodeflione  tradacur/.ftififMM  iS.rm/.poft- 

ex  paiftomulo.vtdiximusad /rjj.fnw. /--i/fr  <\  p4-  qu-^im  vtilir.itis  canfi  p.ncuit  .icquiri  po/Te  nobia 

rtmifb.  dt  tthfiitutd  Uifitttit.  Dt*Smih.  mli  quod  a-  f  oilcilionem  pei:  piucuracorcm/.i.C./wr  qudipttfn^ 

^60  ex  conftintto  poecocia  eft  ,  ad^io  aucem  es  iw^.  4WfMr.  Nundusjpduati  hominisgeneralis  e^ 

ftipulatiunc  ciuilii  «ifl. p<r«»f r«pfr.  dt  (fiftitut^,  .ic-  nunquam potcfl./cd  fpecialf;  tantum.fius  fcilicer 

otti  ftipulacio  ncnpotcll  ticii  intcr  abiciues  ,  lcd  negoti)  nomine,de  quo  fpccu^ic^i  ei  raandatuna 

inter  pcaclemct  duncaxat  Ug  frim.  i>  fr  Dtmttmm  eft.  At  pcocuiacor  gcncralis  eifc  poceft plenm- 

eHi-^Mianilui.  ncc  prcindcpcr  epiftolam.aut  per  C[wc(il pntnrdttriui         fnjq.l  pre(ur4t$r  tptcntm 

nuncium,aut  ptr  proanatotciii,ergo  neque  con-  6{.fufrJ)t frHurdt.  idco  autcmloi|uimurdenundo  . 

fittttcumtnier  abfentet  fieii poteft ,  aut  pec  lum-  ^chiati,  vcesdadamu»  «ontetiiu^n  nuncios iudi- 

cium  autpecepiftelam  cum,quo5  pr.Tqniatici  fcriiicitcsvulgo  vocanc,  fcd 

Dec.  Conftitutumfit  exfimpltdcoolenfu,  &-  etuiu  nuncius    lcgaros  Pnncipum.maxim^  vct6 

cutpaftum  nudttm,fimod6  aafitam'mnsconfti-  fummorum  Pomificumquosetumhodie,oimcios 

tnendi  Sfl.  Itg  pri»i  psrtgrtfh  tuvt  qu\  fupr.  nc c  pi  o-  vulgo  appcllamus.foit.ilL-  idcirco.quod  ad  cortim 

indetequiiit  iblemnicatcm  vciboium,.vt  fiipuia-  dignicaccm&au:horitatcm  maximc  pcrtineat,  vc 

tio,&con(equenteriiecpwAntiam  conftituentia.  quodamque  a  nancio  fit,auc  dicicur./icacdpi  de« 

£ftenirogcncralc  ,  vt  omncs  coducntioncs  qux  bcar.quait  abipfius  fummi  Pontiticis  otc,  ac  vintB 

tell^nfu  nudo  contentx  tunc, ticri  pofTinc  &c  inccc  voci»  otaculo  ptofedura,  Prctcirca  in  nundo  pci- 

db^ntcs,  &  pcr cpiftotam^,  &  per nuncinm,& qni-  mti  raandatum  fpcciale  pcscederc occefte eft , nee 

bufcunqiie  vcrbis dummodo  idoncis  ad  animum  fufficir  {iibfri|uiratihab!tioncm<//.t.if»yi«.D;c«j?r. 

confticuendifignificanduin,  vt  Accuifius  bencin-  cn^r.  quod  in  procuratorc  dmcrfumeft  ,  in  cuius 

tcrptetattir  ficintviffNn^  t9  f.t.4dl1nM-  cijm  his  perfimacarihabftioxquiparatur  mandatoi.  fU.  C, 

omnibui  luodiszciu^  di."c!araii  &  cxprimiconfcn-  ddSC.Mjctd  modo  litc    h..bili  tcmporc  fadta  fit  /. 

fu.<!poflit/.i.i  9U.Dt  etntr.tmpt.nifr.  UtnMu  x.Dt  fmj&  tft.tu.mfr.RdtJtminditr.  Vndcellquodnuo- 

tiiUgtt. &tiim.  Sunt  autem  notabtles  dtlwtentite  dttsctmfert  vetba  contradhis  in  peciboam domiQi 

quas  hicBannlnscong!  r:t  inrt  r  mincium  &:  y^ro-  fui  /.prfl.»:  iw^.Procurator  vcio  in  fuam ;  roprism  /.j, 

tnratorem.NuiiduseiumnihiiniU  nudumprzilac  i.lali4nmltb.  u^fr.Itaquclipcocuratocquidlaaac 

minifteriam,tanquamorganamviimmciut,cnittt  vtnandas,placet neq; id valrce, neq;  quodmagi* 

-ell  nunciuSi^  q<i.ifi  pica  vclbuccinum.  vt  Accur-  cft.pctratihabitioncm  cofirmarir  o^rc^quoniam  a- 

iijs  &  Baitolu^  l"quur.cur.Id< uque  ooncanimul-  liudpfoairacocu^aiiud  nunci)  ofticiuiTicfl.Deniqi 

uiii  cios pedbimcxigiauis > nfiKOimctat idoneai  Agpaiiinuiiiuam obhgacuc«Pracaiaior obiigatu^ 
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D£  PBCVN.  C  ONSTIT.  LIR  Xlli  TJT.  V.  jfi^ 

15.  PAVi.Vslibr019.ad  Ecli(flum. 

TJ  Tlicefclibeiapetfbnali^perquam  tibicoftituit:  non  ericimpedimeiitUfOt 
^  quod  per  liberam  perlbiiainadquiiiRiUKquia  minifterium  cantummodo 
Jzoccafii  pr«iiarevidctijr. 

^  •  pcr  cpiftolMu  eonftitillniin  fieripoccft ,  ita  Scpet 

j/A  LStSf^i^  nunctutn,inc6qu(-iIi(Tcrt  nunciusaprocuraiorcf. 

tumqiuf.i. iMlUnm  l^t  vndcdmt  fufr.  vbi  ctiam  <U- 

R  AT.DTB.  Pferlibeniffl  pofonara  nihfl  «eqiiK  sjmw.  Ec  ccnd  quodcumque  per  cpiftolam  fied 

rinobispotcrticxccpcafola  poflcflionc  ,  vt  proxi-  potcft.ctiam  pct  nuncuim  pofliimus  cxpcdirc  Ufti 

m^dixmiiu  cx/.i.  CMLftrquiUftrftn.n»l>.Meqm.  Lff-  ^iMttrpdUtur  49.^-  >  fuprMrtttftJ.i,fi.vUim.  mfridi 

biimii-$p*rUbtr4mpifri4t^gH9rMtJiS.Att\mfent'  tMr.tmptJ.i.i  ptnuUJttbligMt.&tiOk».  Etlong^ a- . 

mus  nuncij  pctfonam  fuiftc  libcrampcr  quamti-  liudcft,pcrlibcrampcrfonam  acquiri,aliud  vcri 

bi  conftitutum  cft.  £igo  pcr  eluimodi  nunaum  ofticium  unplcri  l^^frUititni  14.  $.1.  infridt  v/vr. .. 

nbn  pocuic  •etpmi  ribi  a/Cdo  conftiranr  peca-  l)jii^iacf.M^QMim«w 

nia:.  dcfit  ncgatio  in  ill;.';  verbis  fw/i  ertf  iwptdinit>;taquoi 

Dbc.  Nunciut  nudum  minifteriam  ptxftare  vi-  fpUhaAmfetfoiumt(tpurmm> ,  lCf^^cndum  enim  pO"  - 

deniteieuiin  nandiueft^iMcniiiepiAobB »aiK n  ciaseft  iiM«firiritRW 0}(f >^biui  ilhid tH^ur^mm 

Accurfius  !oquitur,picx;u3t  buccini  vice  fangitur,  ma'ir  qinscxplicarc  pro4(ffripiippvcfcripfiiUkl^. ' 

vcdiximujad/.|r«x./ntf(d.  Eigoqucmadmodum  MiiMc(.ciy.j.vbi vidc.      .ai'.:  . 

*  '  '    '         ••  • 

duo ,  quail  duo  rei ,  cooilicuerimus  :  vcl  cum  alccro  agi  potecit  in  foli^: 
^dum.  •■  ..,>.v.--.  .  ..  ..  .     .  . 

Ail.SiduoiS.  '  ttAilirqnSmex  ftipulanVne  aaccvi^^pioii^ 

conuadu ,  ciuilcro.  Hrgo  ctiam  pcr  conftituton 
RAi^.nvB.VedMtedi&ipcsCDtisdeconftitata  nonrainusquimpecftipuiationcm,aliumveoo». 
'pccuniaconeepc«(nntinfingaIirinanicro,'deco'  cndampoltiinc.fiedduo  phiti6tve conei ftoe de« 
quipccuniam  dcbitam  folumrum  iV  conftituit/.i.  bcndifiuccredendi:(ciliceccumhocadumeftiVC 
Eigo  duo  qoaticortci  dcbcndi  conftitue-  velliogiili  folidnro  Jhhean^yei^fingulis  in  ibliduni 
linc  le  (bratnios, ad hoc  cdidhrm  non  perrinent»  debeacar.  Neceium  aHceceoiceifiant,  redobliga- 
ha^enui  faltcm ,  vt  dircda  adlioncconiicniti  11  on  liointcr  omncspro  viriIibu$fcinJicur<iuf.jJ.(«mr4- 
poi&nt.attciipectinean^dicendum,eftrioguloscx,  Mk&l.i4Hfiimf.&ftifxtimm.  Necquodcono 
ehtfinodiconfticnto  nonnifiin  vtrileiteneci/vtin  ftttutaiaredmOincognic*finit»adcemfacit ,  cikni 
tatss       (umuhulMinfr.Dtdu9h.rtu.  etiam  tiipulatiunumprccoriarum  duu  rci  ficri  poC-  ^ 

'  DKcCoctcifiaedebcndiiiueacdendiiiuntex    liat  L&li^dtimim  i4.fid«Rm.£rgoiiabcbuuth{' 
qnolibet  cotiwKfta,  &cx  qvdibctcaula  qu«apok...  eocreificot'Ac  teitqai  beneficiam  draifionTs  ez  e- 
fit  produccrcidtioncm /.e(»/;<imr«m    tUMU.'  At-    piftola  DiuiHadrianifiptoalioconftictu-nncfi  vc* 
qui  catUa  conftituti  licct  non  fic  mfta  >  ciuili  iurc,    16  pro  fc  bcnfiHf^um  fux.conlV^mionu  NfutU.  9^  ■■ 
cniiooagnia  eft  ,  loftatameneftapudpraEtotem  4«4M«ton«<^d'i«fiiint,CnCI^  ^ 
^qitxcpnflinKodtthqnocHiani adiooem^non  hicinocac...  '- 

I  f  Sed&ccrtoloco,&tcmporeconftituercquis  potcftinccfolumeolo- 
ci  pofTe  eumpetere  vbi,eicoaAitucumei(:{edexemplaaibicrari<ca^ionis>  vbi-i 
quepotcft. 

^d$-lSidS^lirt9lK».  ■.         *     fucrintobcispeciiniasqux  nondum  pcupoflunt 

f.j.^.y/r./i^r.  (^odautcmcettotemporc  foluen<. 
R  A  T.  D  V  B .  Confticutaidei  ^  prartorc  introdu-    dum  conftitaitar,non  magis  anredfem  peti  potcft, 
£tZ  fonc,qm'»graueeftfidcmfe!lere/.i.iii^./«^r.  quimficxftipulationcdcScretLir.Tonjnenimme* 
Atquiinucnra  crirratiofr.ini^cndr  fidciin  confti-    dium  tcmpus  fcmpctliberum  promiirw^  ad  fol- 
tuto  data:,ripctniituturconltitucrc  ccrco  loco.lta  ucadumdatumeileintelligitnrtj^af*» 
enim fict  ^  t  nunquam  conucniri  poflic dc  conftim- "  inttrl,qu:  bsc  xnno  41.  /.  Uhtrhmv  iiS.  f.dKtm  h«di$d» 
tapecunia  iscuiconftituic,  ncmpc  fi  ad  locum  il-   mhjMigJLqnUmtA  •jo.wfrMftbttJtt^o  neque  cer^ 
lanKonftituto comprehcnfutnacccdcfenunquam   toloco neqaevectocempoce  coarAtei  ddieccpn- 
•yeliCjfiuedataopei.i  idfaciac  fiuca!ii$detencoi(Bff^   ftttutam,vtaliqua,kcetcaeius  vti|itas.eflepoflic.,. 
tTotiis,nccahbitam{riro!u;rcvcht/.i./a;r.fjf.pr(»W       DEc.No&fiintcbacaaipda  ncque-inipem^^^ 
Etgo  noncft  imluccndum ,  vl  certo  ioco  przcij^  honunitm'lft»er?volaniat«f,flt^uemion'e)^c^ 
quisconftiiiliMDfiihiniCttm^necUifimi, vc cecr  •  fieripofti(rfeqnii  conftitu.it li folnturum certo lo- 
&  lempore ,  cikm^  ^nftimaf  podffinntti.llAlaia*;  00  U  tiidtfa!^<j^9\uxxas0^ 

Tora.Illi  "   .  *  . 


«njttwJr^.  vfnm.  CoSic.  it^ttl.  m.  tmft.  &fiatia.  pccijnia.qu^  prqtork  cft  ,  &  cx  mcra  ^qultlK 

Suirque  efle  dcbet,qu6d  Qooidc6  conftintiam  rr^totis  coiDPHxaUa  nil  occcne  cft»  aibiiutiaia 

ihudle  fbraram  J!t>  noti  fbldm   ano  tempofe  '  lAoMm  foaacefe  ,  olm  (alBoere  coffir  fqm» 

cdnflitiiiiini  (u  ,  vt  daimus  ad  iiR,  Ug.^.  V  vl-  tas  a&ionis  &  Pr^roris  ad  obligandum  confti- 

tim.  Scd  cciiinii  ceno  Joco.^uia  non  co  minus  tucntcm  ,  vc  fi  non  (ohut  in   loco  dcftinato 

potent  conftirata  pccania  vbiquc  pcti  ,  &  quo-  qiiam  primum  potcft  ,  quocunqocalio  Iooott- 

CUnqncloLd  ,  txcmflo  dthitrAJH  JtHunu  vc  Vlpia-  gciipolTitaJ  f jlLUioncrn,qucmadmoduin  G  con- 

SUtt  bicfctibic  >  quod  nollii  omncs  ne  exccpto  ftituillct  lc  iulucutuiu  quocbnquc  locu  mucntas 

<)didem  Cuindo'  fic  inielligunt ,  rr  hoc  cafii  sr>  eflec,ne  in  ip/lus  poieilatefitfidem  ftangrrc.quod 

bitratia  fit  aift^o  ,       dacur  cx  conftitoc:i,  j  crin.  contra  nicntcm  Prxtoris  &  propohrtiin  <  liiLl  cf- 

de  •(Gcoro^tccec  ex  iiipulacione « auc  cxtefta-  Hct.  £rgo qacmadmodum in a.Atoneaibitrarialo' 

ineiito:q|uali  Betinequeac,  vc  qti!  cetto  loco  'civtititas  cftimandftcflet&rfiuMMjftneiuspcrqiii 

Iblliainim  COafttraic  ,  vbique  conueniri  poflic  non  Accidct,  quomkius fiioluco^lueretiu  ,ica& 

lu^  pet  atbicnriam  mgm.  l^.frim.fiifr.  D*  m  quU  in  bac  confticuijr  pecuniaE  aAione  exempJo  aibi*  . 

tatjtt.  Sed  not  contn  (entfmas  ex  ipfit  Vlpiani  tracneaAionis eadem  ftiBtas  loci  cihmMda  cm^ 

uoflri  vcrbis  ,  i^lionfni  hinc  pcr  q  ^am  confti-  autproa^orciauC|l0RO,proLUxquitasfuggcret, 

tuena  comienui  vbiquc  potcft ,  non  tam  cflc  ac-  quamiubeieanteocnlotaebebit  iudcx.qutdea- 

HtratTW"', y fa» «egmpla arhi rra r: ^  adionisoom-  ciione  iflrcognofiec  nonmin^  quam  quiatbi- 

Miacamt  qoia  Acuc  is  quicx  conuadlu  bonq  fi-  trarixa£i:ianiaddi£lm  cft /.4.111 /fn./l/>r.  reii.ttt.pfXt 

dei  cccto  loco  dare  fe  obligauic ,  conuenici  quo-  Ci!im  enim  a^o  bxc  a<i  cKmplum  aiiMa;anKa> 

cunqoe  dio  loco  potcft ,  nec  id  camen  per  acbi-  Ai(»niscompinuafit,n Vlpiantttik,qaamaiimHi 

tiiuiami  fcdper  adhoncin  bon;  fidei  exeo  c  <n*  ncipfaarbitraria,cafdero  tamcn praeftariones reci-' 

ttadfai  competentem ,  tanquam  fiifbcicnte  (ola  a-  pic  cx bonafide  &  aequicate,quaa acl»ciaciacec^ 

dionis  naton  9t  ^qiqcate  l^.  m  lnat  fidtf  7.  vbi  rec  ofido  iodids.  Sctipfi  plunbus  in  Brm»6.  Jls> 

^.Vlt|  ' 
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f^4lhffemJleuJfe,quomtm)sferetquodamfimiimefi. 

'  di  folct  iudHtum  (Ldn.  Expedttur  cnim  quxdlo 

Ad^.l.AitprdtCT'  hxc  conUicutx  pccumx  adionc  otdinatu  ,  non 

•  '    -  •  cognitione  prxcoiia.  Sunt  enim  qozdam  caafis 

Proponuntur  in  hoc     vrrbi  cditfli  D« f#i»/fir«4  duntaxat ,  dc  qiiibus  Pritor  ipic  cognofcir ,  qua- 

\          PKKiii«,fcd  mancatamcn  i3c  mutila,  qux  caulama-  lis  illa  eft  De  in  inrrgaim  rcUitutione  minorujny 

dfionis  dandc  dantaxat  conttnent ,  illam  (cilicet  fi  de  qua  ilc  Prattot  cdixic ,  mi  ^Mdtfut  ra  tfk  mm^ 

appsrcarcum  qui  conftituit  fc  foluturum  alfqnid.  tdKtrum  lig.  fr'm.  iiU.  leg.  quhd  fi  mincr.  vtgtfim. 

'  '          aucfadturum,  ncqucf.iuillc.nequc  leciflcquod  g«4rf. ^«'4^<yi>.  fittw.  vbidjxunus /ir^r.  i><  «MBtr. 

piomifit,nequeper  adotero  ftetifle qoomintts  fic-  Icem  caufa flattu  &  bbenb*  de  qua  in  TinlL  lli 

.  ^       tct  quod  conftitutam cft.  Scd  quidprxtor  cocdi-  Isber.ctnf.Ug.ntndtfhHpumm ^t.  fjUlihtrgli  fiipr.  Dt 

*           £io  polbdcus  fit,noncon{lar,AccurhusiicinccUi-  rfc^f .      4riifr.  rccf .  Sed  ab  iis  cauiis  multiim 

git  poft  AsoDem,acfi  i^i3:coradiectfietrww/iKaf  dilbc  caaiaooDftiraae peennis ,  idc6qae paAn 

fMtrtccgtm.    Quod  Bauoius  reprchcndit  :  ncc  aftio  appcllatur,  vt  intclligamiis  cam  cxpeairipct 

mal^  *  quia,  inquit  ,cxiis  vcibis  non  otirctut  a-  fonsulam  &  pcr  ludicero  pedaneura « aaodam  i 

^     ftio  D*  unfHtm*  fKmua^  fed  oflidum  iodids^  PcamMe  pcft  litem  conceflacam ,  qus  6ut  ittmm 

■   ^od  illcaccipitptocognicionc  Pritoria,dcqua  ratio  cxerccndorum  iudiciorum  omnium  ,  qu« 

Ul  LfH^y^ vttm.  fufr.  dtmintr.  &ttt.  idcuco  otdinacia  diccbancuc  ance  ii2.jiccnd.Cad. 

,  1        fir.  P«  Mr.  £r  txtratrd,  (ogmt.  Icaquc  iic  fiipplctt-  dt  ftdmt.  «utki^.  &  TittU,  Ctdk.  DtfnmlL&iHfttn 

da  f  tnt  potius  vcrba  cdi(fU  ,  vt  fubintclligamus  iffriin  fttbttt  IniHT  tilniliiia  fHMlitf  Q  llimilfil, 

vulgacem  claufuiam  ,  qux  in  cateiis  edi^ts  ad-  ugiit.                  '      ^        ,   ■  °  * 

"  5  f  Ergo  fi  nonfteiit ,  pcradorcm  ,  tcnctaclio  :  etum  Q  peritruQI 
Bttutamfieac  ied  magis  dicendumcft » (ubuenid  rep  deber& 

'Jd^,^&fff  llMfUiL-  perierit  ,  nulla  preccdentc  mora  promiiroris.-Eri 

'     •'                                                   r'    .  ^o  qoamuis  vccuro  fic  hoccaiu  non  dcdillepro- 

Bat.  Dvb.  NottMiecar debiiorde  inreiira id  roiflorem ,  nec  ftcifle  quod  promiierac ,  nec  pcc 

ddlitc  ,  niii  poft  moittllipnusdcbitoriscontin-  a^orcm  ftctiHc  ,  quominus  ifecehc  ,  dicendum 

■V      sente        txU^-^igfm.  ttn,  &  Ug.  ftf,  ^i.Ji  eft  bbezari  conftituentcm  .  ncc  ceneri  dt  cMI- 
^IIM  9».  fmrj^ei^.  fi^tttmr  infi.  0«  lWWr.lM||il;  -  fl!iMr«  /mmm  ,  nc  quidcm  ipfo  iure  :  & ,  vt  no- 

kg.dmrts^y.  Dtl^^.i.  Atqui  fieri  poteil^yeres  ftci  loqauntur  ,  de  rigore  iuiis.  De  c.  Ita 

<pi$  dt  daconim  fionftiuieoc .  (uofitto  dcm  m  cx  nciofic  iucis  »  ied  sliud  umeix 


ex  vcr- 
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DE  CONST.  PECVN.  LIB.  XIII.  TIT.  V.  jtf^ 

cxvcibisedidijcum  polliccatut  Piartor  adioncra  lcgisalicuiiuduiioruimctprctaa9neaauetur.Ncc 

ie  datimim  ikmj^d pHtmUtR  neqoe  conftitaene  cnim  prudentibiiKliceree^ac  Aeclpff-finMl  eam 

tk-Jcritvelfcccnt  u\  quoj  conftituit,ncqucpera-  vctbisrcpugnantibiis  intcrpictationcmollircquia 

ctoicm  ftercrit.  Quz  omncs  condkioncs  non  c6  quaitcumuisdiuafetuanda  cflct,<)UotaodoraiD|t|i 

min^  jBii|>leDtttr,qu64  fcj  debtta  podmodum  fa-  lcgeretor  t  i^mtmm  m-i 

lOjiiopcncritcitramoifMlic  Scd  tamcnbcni  fub-  rcr  iu$namquc&  xquitatcm  pofitam  inicrpicta- 

im^tVlpianus,  fubiiehModunictrc  huic  conib-  tioncm  foliPnnaMlicct  mfpicctcl.i.C.i^  Itgtb.  ac 
tmi^piftttwfiuofii*f«cnipram  nulli{||«|||(  IKcctoredidfami^W  poteft  ,  einafi 


iotetlteniente  cx  conftituto  conucniatur.Qiiomo-  •  quidcm  cft  inrcrprctari  cuiuseftcondeie  Lilt.tui, 

doantem  ei  fubuenietur?  Data  fcilicctillicxceptio-  m.ncc  tamcn  intcrpictanoPci|Qfia  '"tctpiemtio- 

ne  aac  pbtiiir  iofta  cd  ■  cti  inter  pterarionc,  vt  uibii-  nem  prudcntum  ndnAlei^ilv^filV-vcii^  pnrtoribnt 

dtttttatjSfi^Vtqaod  cibis  ccli^iH  coinprchenfum  omnibus  cadcm  fuit  mens  &  indiiflria  CINiapien-" 

eft ,  interptfetationem  acciput  ex  mentc  Ptztorjs,  <li  cciicti  vctbis  cunuenicntibus»  vt  cqnAKezhoc 

qucm  non  eft  eziftinuuKlum  in  propooieiMlllMni^  S.Sccx  luut  Pratr  i.vjr.Dtn  iMiir.Mdf Ateiinn  diziA 

modi  adionc.quxtota  cft  cx  bono&  «^op^'flCcx  (ct  Piartur  in  hoc  cdid:  ,  (1  proiniiror  fucritin  mo- 

bona  fidc,aliqiud  iniqui  cdiccrc  &  dccertfm  vo-  ra  dandi  vcl  facicndi,  vt  iUtiolus  ad  i/tq.  cxplicac. 

loifte.ElIec  antcm  iniquum  conftiraentem  per  que  Non  yc  (implex  abnutiuum  fiifficiattquomoihylo-' 

non  ftetit,quominiis  conllituto  fatisfaccrct ,  &  qui  quitur  Pauhis  in  l.uittr flifuUKtem  'tytn  princ.  dt  rtrb. 

motamnbnfccittcncndccafutortuuo.obhocto-  obtig.idell  JatumvcifadlumnonelIc:quod  iu£- 

lumiquodnecANencpcpfaiAiMmn,  ciua  debitor  ccrct H fimplcx  condicioc/Tct.quampioBiffioilp^ 

fiiftitTnpraeftarenumquadcbcat ,  vt  nccaliusquif-  difpDfitioimll  i  ptiCcflilTct  vt  iii  I  tntllit  ^.tod.tit.Cc- 

quam  fimora  nulla  ptaeceflcrtt  U»tttr4£tm  ij.  tHjiM  cundum  diilinaioncm  ciufJQV  13ariohci(  Lfijtomt 

r^igr.Zp^5;e4f|^^uiA iioa i4eni «iKt»fi  de  mtmmtfMtM^flimmt^  M4^ifim4Jkil^.ad,  ( 


4  ^  llxc  aiitcm  vcrba  pr.rroris,^''rmf  ft  rr/^f  c!"?i  rinn'! cnvfiituit:  vtrum  ad  rcni 
pus  conAituti  pcrtincant,an  vero  vfqucacllAtis CQa(eiUuouem ci«diamus, du« 
bitaripoteft,ficputo,acitcmpusconliuuti. 

«)e  eo  Ktnpore  ioterigi  dcbcnr,noii  quo  confttca* 
'  '         JJ  ^A)lt.HscmmwrhM,  tum  fadhim  cft ,  fcd  iii  quod  folutio  pcr  conftkn-; 

nim  coUata  eil»fiae  tempiis  lUud  in  conftituto  ev-- 

R AT.  BV».        Prasoc  adiocwin  coniHcntc  preilinn  fic ,  vt  iki  pcincipio  huiut  legis,(tue  tadtil 
l^coniaepolUeetn^&iIaCtinmleiudicitim ,  H  ap-   fubiotclligt  debcai,  nc  conftituens  eodcm inftawi' 
|)aceat confticneateiii  neque  dcdifle  \  ncque  fe-   &  cbIigationem&  moram contraxiire  intcUigaiufr 
cUIe  id  quod  ronftiaiirtapcttc  Iigoificar iconira-   l.promi^or  ii.$.i.vbi  dicemus  hrfrJtot  ttt.  quomoda 
dolenfli,non  datutum(eadionem,(i  cotcmpore    &  Accurfiusnoftcrbcn^  intcrprctatur: crgo  ii  eo 
pctatut  quo  paratus  iit  conftituens vd  dare  vel  £t-   tcmpore  promiiroc  neooe  dedecit,  ncque  feccrtt» 
cctc  quod  promifii;  Ad quid enhn  peceretnr  con-  qnod  iedacntwn  yel  faaumHDconftitaetat,  ncgad^ 
ttaciunaAio.nili  vtquod  conflituillc:  dsrc  vctfa-    nonpotcft  ,  quin  ex  veibfscdidli  aAio  daodaii^ 
cece  cogcrciur  i  Cur  vcto  iudicium  accipcre  coga -    quadimpleu  coodidonc  fub  ^oa  Ptctot  adionfi 
tnuseum  qui  patatus  (it  prxftarc,  quod  dcbctfl.fi   pollicerar.Venitn  eHim  eft tieque  datiim  neqiieiiu' 
fgmji-pifrdt pro(ur4t.l.fi deliitari ii.iup.dt'uiiit.At<iai    €tnni  (uAVi:  co  tcmporc  quoJarivcI  fieriacbujci 
noo  daiur  ncc  polluLatur  aclto,nili  poft  litem  con-   Spcdbndum  ii  quidein  eft  noniiiiminn  tenipaiy 
^ teftacam.ldeoqueintibcisnoftristempns  Kriscon-   qooiddaci vel iierip(>tiieritfJfeifailirn.jR!^.Ovfii 
tcft.ir.c  vcl  accipicnJi ,  acccpiis  c  iudicii  i;lcin  cft.    »/y(/ic.I:x  .xquitatc  tanicri  rco  fiibuciiienJumcft,(i 
£rgo  ha:c  vcrba cdidi  nun  ad  id  tenipus  icfcrcnda   ahadieQftcrar,&quanJocunquc  anic  litcmcoa- 
funi ,  quo  proraiflbr  folnere ex  eonmrato  debuir,  leftatint  n fiibiidmr  in  l.ftq.  quafi  purgau  motaa' 
icdadtcpusvfqucliti$contcriatxtr.-ihcnJ,i.  Dfc.    dum  nc  adhuc  quicquam  il  " 
Vcrbaeaidificutdecunftitutoluquuutuc,  ita  &  tods,vtinoadiccmas. 

,  17.  Pa  vLYi  U»co  ip.adEdiaani. 
(^^Ed  &  fi  alia  dic  ofTcrat^nec  a^oracc;tpere.voIuir>tiec  vlla  caufa  iulla  fuit  iibn 
^.iccipiendiuTquu  ed/uccurri  reo,aut  exceptione^autiufla  inrerpretatione:vc 
fa<5t.i:"n  adoris  vfquc  ad  tcmpus  iudicij  ipfi  noceat :  vt  illa  vcrba  ,  nequejc- 
ojpr  ,  hoc  ijgai£ccac ,  vt  ncque  io  diiema.in  qucm  conHituiCyfecciityneque 
poilca.  •.*'■'•• 

LSeieftBg^eYj.  jnde  omnfanodo  tened;  deberdr  Ofjfim*  ftauk 

rx  rM* ,  cuius  vctba  id' oinnino  euinconivt  dtzi^ 

R AT.pyo  Mora  quc  ez  lapiu  diei  contingit  i-  mus  ad  ^.prox.fupr.  DEcSicuri  piie^orix  ftipitlacio*^ 

iurcpurgaii poftea non  poteft.vt  diximus  ad  L  nes  redpiunt  intapretarionern  ex  mcaecPtfnMi^' 

^ued fiBpbtfi.^.fufr.Tttfnx.eKl.JlOiUtuUnu  infr.it  in  c6qucdi(Fcrunta  coniienriOnalibutli«  MMMIl'. 

Tt  itidu.  Ergo  is qoi  conftitutt  certo  tempote  (e  fo-  tuiuiUbm  qumqk4g^  fttni.  vi^M Mfltr.  MgtAmh: 

Iutiuiim,(icotcmpoie  noniolttettt,audicndiisn6  ic*  8c  «Aipoes  Piztofix ,  ^ncfez  ediOi  verbiii 

cft,lialiadieoftecat^paimieinoc&vcU^acrao<-  ncofiolbninw.  Pkcmis  «nim  cft  interpicarf 
*     .  Tom.  IIL     •         '  .  UBb  j 
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^ptm.ltg.  vUim.  Cfdic.  dtpdli.  iar.  mft.  pectirtia.qn?  pr^torfa  cft  ,  &  cx  mer» 
Sacirqiie  ciTc  ciebec,qu6d  nonidc6  conftinuam   ri^com  coroparaca«  nil  ncccne  cft,  aibiuatiaia 

Riutiw  fbtuniin  Itt,  noti  IblAm  fi  ono  tanpoiK  ^  «AioMm  inoaceie  ,  dhn  fufficete  poffit  ^apk- 

crinnituntm  fic ,  vt  diximiis  ad  itS.  /^.  j.  %.  vt-  tas  a(fb'onis  Sc  Pr^toris  ad  obligandum  confti-'- 

tim.  Scd  ccum&cerco  loco,quianQn  eo  tninus  tucnccm  ,  vc  H  noa  ioluac  in  loco  dcftinata 

poterit  conftituta  pecanis  vbique  peti  ,  8c  qao-  quam  primuin  poccft  ,  quocunqoe  alio  loco  Tf> 

cunqtic  loco  ,  txtmpla  drbuTurii  Aclionu  vt  Vlpia-  gcripollitad  fjlutJonem,qucmadinoduin  G  con- 

nus  h!c  fctibic ,  (.vxod  noftxi  omncs  nc  cxccpco  fticuillct  fc  folucurum  quoctinquc  ioco  mucntus 

«{uidem  CniRcio'ficime]lfgani ,  vrhoccafiiap-  cllecneinipnuspoteftatefitfidem  femgeretqaod 

bicraria  fic  ,-:lio  ,       datur  ct  confticato,  f  crin.  conrra  mcntcm  Prxtori*  &  p.ODoflrum  cdidciei^ 

de  ac  fi  compcicicc  cx  itipulatione  ,  aut  ex  ccfta-  icc.  £rgo  qucnaadmodum  in  ai^ione  ai  bitraria  lo' 

immto :  c|aa(i  fietincqueac ,  vt  qni  ceito  loco  &  ''a  vtfliias  cftimanda  eflct  in  fiiooiemeias  pcr  qn^ 

foluturum  conftirait  ,  vbique  conuentli  poflic  non  fictifTct,  ciuoinirius  fio  locniolucrctut  ,itafic 

nifi  pet  arbitrariam  mfftm.bg,frim.fifr.D*t$  fMi  in  iiac  coniticuiar  pccunue  a^ione  exemplo  aibi-  . 

«rrf.W  Sed  imm  contra  ientfmus  ex  ipfit  Vlpiani  traiic  adionis  eadem  vtilicaa  ioci  cllitMmda  crii^ 

iioflri  vcrbis  ,  aiiioticm  h.inc  pcr  q'.iam  confti-  aut  f  ro  a^ore,aut  pro  rco,proiir  .xquitas  fiiggcrcr, 

tucns  conuenui  vbiquc  poteft ,  non  tam  cile  v  quamii.^bereantcoculoaocbcbic  mdcx,quidca- 

liltnriam,qaimeiempbafbittirif  aftbniscom-  «ioiie  iibcognolcet  «oniiiinilbs  quam  quiaibi'* . 

pantam  :  quii  (lcut  is  quicx  concracflu  bon^  fi-  tratizadioniaddidlis  cfif.^.ft/ l^vp  wi.rii.flMSli 

«leiceito  loco  daxe  fc  obli^uic,  conucniiiquo*  Ciim  cnim  adiolizc  ad  cxcmpium  acbiiraraia- 

cunqne  aHo  loco  poteft,fiec  id  taine*  per  atbi*  Aioniscaapaiwafit,vc  Vlpianutait,quainiiisnoa 

iranam ,  fcd  pcr  adkionem  bon^  fidci  cx  eo  c  ti-  fit  ipfi  arbitraria ,  cafdcm  t.imen  pr.xihrioncs  rcd* 

nadu  compctenccm  >  tanquam  fiitbcicnce  iola  a-  pic  cx  bona  fide  &  sequitace,quas  aibituru  rccipe^ 

€Uoois  nat«a  9t  {qoitate  to.  m  Amm  jUu  7,  vbi  cec offido  iudidt .  S^ipfi  pluhbos  in  Srm.6. 

dinmiis  int.  lif;  Itt  &  in  aAioiie  De  confticais  mL  9i.diOTir.|nfaMii(,<^tRra|7rr.i»r.Vbi  vidc.  ' 

di  folct  ittiiiiitfm  ^Ldm.  Expedttur  entm  qucftio 

j^d^.i.Ait Pr^tar.  luec  confticucz  pcamic  a^one  ordinatia  ,  non 

cognitione  prztoria.  Sunt  enim  qusedam  caafii  ' 

Proponantur  in  hoc  S.  vrrba  edii9:i  Dt  c$itftititts  duntaxat ,  de  quibus  Przcoi  ip(e  cognofcit ,  qaa- 

pMtiii4,ied  manca  camcn  &  mucila,  quz  cauiam  a-  its  illa  eft  Oe  in  integtum  rcllicuttone  minoruin, 

Aionit  dandcdnMazat  continent, iflaro  icilicet  fi  de  qua  ftc  Prxtor  cdixic ,  tti  qtuqm  ro  mt  mim- 

appsrcatcum  qui  confticuit  (efbluturumaiiquid,  dthurtdm  Ug.  prim.  itQ.  Ug.  quod  fi  mirm.  vlgtfim, 

aut  fa<^uium,  ncquc  f  duifle  ,nequc  iecillcquod  qutrt.  ftrspt^b.  vltim.  vbidixtmus  fapr.  Dt  muur, 

|MQmific,ncqueper  aftocem  ftctifle  qnomiil^ fic-  Iccm  caufa  ftatus  &  hbesdii»  de  qua  in  TimiL  llf. 

rct  quQit  ccrnlHtutum  eft.  Sed  quid  ptztor  eo cdii.  Ii^r.  r<i>/  leg. ntn  djHmpumm  51.  fMlAtrdU  fiipr.  D$ 

£10  pollicicus  nt,non  conftat.Accurfius  fic  incclli-  ncat,       itrbitr.  rtctp.  Scd  ab  iis  caufis  mulcum 

^c  poft  Asonem ,ac(i  Ptzcor adiectfterMns/sHf  dimc  caufaconfticutc  pecaliis  ,  ide6qae  paffira 

fdcert  C9g*m.   Qupd  fiarcolus  reprchendit  :  ncc  aftio  appcllaiur,  vcintclligamiiseara  cxpediripcr 

jnalc  ,  quia,  inquic  ,exits  veibis  non  orirctut  a-  formulam  6c  pcr  tudiccm  pcdaneum  ,dandam  i 

Aio  IX  cmdHtmd  ftapiidy  fed  oiHcium  iudicia^  Prctoce  poft  litcm  conccftatam ,  qu«  fiiic  viftiw 

quod  illcaccipirptocogriitioncPrzcori3,dcqua  rano  excrccndotum  iudiciorum  omnium  ,  quae 

ini^MjliinilMi'  14. vlttm.  fupr.  dtmiatr.  &t$t.  iddrco  ordinatia  diccbaocui  ance  l^.f<cund.C$d^ 

fir.  JM  var.^  ntmri,  ccgait.  Icaquc  fic  fnppleii-  ii  ptddm.  iuditA.&TttnL  C$dk,Dtf$imL& i«fui, 

da  (iint  potim  verba  cdi(fli ,  vt  fubintclltgarous  nSun.fuhUt.  lunge  ijadM  D$Wnf  &  $lllnK0§» 

vulgaiem  ckaufulam  ,  qux  in  caKciis  cdidlis  ad-  tagut.  ,  ■      .   ■  '  ' 

*  ..  .... 

$  f  Ergo  Ci  nonftetit ,  perad^orrm  » ceneca^io  :  etiam  (i  periteniQI 
naiufam  Aedc  (sd  magis  dicendumeft,  fubuenin  reQ  deberep 

•  ■»  .  . 

' '^^,j,Sefffi0eiljlttiL-  pcricrit  ,  nulla  pnrcedentemorapromi/Toris.  Er->* 

go  quamuts  vcrum  fic  hoccaliinon  dedillepto- 
KAT.DvB.NoQtelienirddiiiordeinrerittirei  mtflorem ,  nec  fedfle  quod  promjlerat,nec  pcc  , 
dcbitx  ,  nifi  |  ofl  moram  ipfiu.s  dcbitori<;  contin-  adlorcm  ftctiflc  ,  quominus  fcccric  ,  dicendtun 
«nce  ltg.fi  *x  U^i  vtg*fim.  ttrt,  &  Ug.  ftq.  Ug.fi  eft  hberan  cotifticuenccm  .  ncc  tencti  ie  ct$f 
fnmm  sufmi^ii^.  fSfmiir  infi.  1i$  t$ii$r.$Mgm,  ■  ttiims  fttiant ,  ne  quidem  ipfo  iaie  :  & ,  vt  no- 
^.(lim  r(5 47.  D«/c^.i.  Acqui  ficri  poieft,vcres  ftrt  loquuntur ,  de  rigore  turis.  De  c.  Ita  qui- 
tpam.  qois  fis  datamm  conftuucuc .  (iu>  fiuo  dcm  cft  cx  cacioae  iucis  ,  Icd  aliud  tamei^ 
■     '  esvcf-' 


..  '.Oigltiz.ed  t)y'GoogI( 
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cx vcibij  cd\&i,  ciim  polliceatur  Prctor  adionera  legis  alicuius  diuioris  inrcrprctatione  ageretur.Ncc 

fe  darurum  dtton^itutdpefunUtfi  ntqoc  conftituen»  cnnn  prudentibus  liccrct ,  ar  ncc  ipCt  Prstoti  cara 

•    dcdcritvclfcccnt  id  quod  conftjtuit,ncqucpcra.  vctbisrcpugnantibiu  intcrprctationcmollire.quia 

■   clotcm  ftrreric.  Qna:  omncs  condiciones  non  c6  quantumuisdura  fcruanda  cflct.quomodo  fcripta, 

ininijsiinplcncnr,qu6d  rcs  dcbita  poftmodum  fa-  legerctur  Iprejptxit  ii.itifi.Qtti & iqutb.mdmm.  In« 

tofuo  pcriericcicramoram.  Scd  tamcn  bcn(^  fub  -  ter  rusnamquc  &  arquitatem  pofitam  intetptera< 

lungit  Vlpianus,  fubuenicndumcflc  huic  confti-  tioncm  foli  Pnncipi  licct  infpiccrc/.i.C.<f« /((jji.  ac 

tncntijfi  portrcm  tato  fuo  pcrcmpram  nulla  mora  -  Prartorediiflumfuum  intcrptet.iri  potcft  ,  cius  (i 

intcrueniencc  cx conftituto  conucniatur.Qiiomo-  •  quidcm  eft  intcrprctari cuiuscft condctc  /. vU.eed, 

c^oautem  ci  fubuenictur?IJaufcilicccillicxccpcio-  tu.ncc  tamcn  intcrprctarioPrxtoris  intciptetatio- 

ne aut poiius  iufta cdidliinteiprctationc,  vt  uibii-  ncm  ptudentum  cxdudit :  ncque  vcro  prariotibus 

cirurin  /./?f  vtquod  vcrbiscdi»Sli  comprchenfum  omnibus  eadem  fiiit  mens  Sc  induftria  concipicn- 

cft,  inrcrprctationcm  accipiat  cx  mcntc  Practotis,  di  cdicli  vctbisconucnicnribus,  vt  conftatcxhoc 

qucmnon  eftexiftimandum  inpro^ioncnda  huiuf-  §.&ex/.4/rPr«i»r5i^<jf.Dfr«i«</k.Mcliu$cnimdixif' 

modiadiione.quastota  cftexbono& xquo,&ex  fct  Piztoiin  hoccdidio,^  promilFor  flictitin  mo- 

bonafi  Jc,aliquid  iniqui  ediccre  &  dcccrncrcvo>  radandivrlfacicndi,  vt  Battolus  ad  S.feq.  exphcac 

luiflc.Eftctautcm  iniquumconftituentcm  per^juc  Non  vr  fimplcx  abnuriuum  fufficiat.quomodo  lo- 

non  ftctit.quominus  conftitutofatisfaccrer  ,&qui  quitur  Pauhisin  l.inttrfttpuUntem^.tn  prtnc.  dtvtrb. 

moiamnonftcittcneridccafufortuito.obhocio-  ideft  datum  vcl  faclum  non  crtc:quod  fufH- 

liim ,  quod  nec Atteritper  adlorem,  cum  dcbitor  ccrct  fi fimplex  condicioeiIer,quam  ptominio£c 

fviftum  prxftarenumquadcbcat ,  vt  ncc  aliusquif-  difpofitio  nulla  ptarceftiflct  vt  in  I  tntU*  H.tad.tit.Cc- 

<juam  C\  mora  nulla  praeccflcrir /.wn/ri»(?iii  ij.  tnfi.dt  cundum  diftmdioncm  ciuDcm  Oartolicx  Ifthemt 

rrg.turJ.pigniu  ^.Cdc  ftgntr.AH.  non  idcm  cflcr,fi  de  mortum  Gy.ted.l.fi pltnum  x^.tnfir.qu4/idJut  ItgM.ttJ.  j 

4  ^  Hxc  autcm  vcrba  ^rxtons^nftjuefeaffe  cum  quodconflnmt:  vtrum  ad  tem^ 
pus  conQitiiti  pcrtincant,  an  vero  vfquc  ad  litis  contcftationem  trahamus,  dur 
bitari  potcft,&  puto,adtcmpusconli:ituti. 

dc  co  tempore  interigidcbcnr,non  quo  confticu- 


Ad^.vU.Hdc  aulem  verhd. 

Rat.  dvb.  Cum  Prstor  acfHonem  conftitutac 
()ccunixpollicctur,&daturum(ciudiciiim  ,  fiap- 
jrarcat  conftitucntcm  ncque  dedifle  ,  ncquc  fe- 
cilTc  i'^  quod  conftituit.apcttcllgnificataconira- 
rio  rcnfu,non  daturum  fcacJionem  ,  /1  eo  temporc 
pccatur  quo  paratus  fir  conftitucns  vcl  dare  vcl  fa- 
ccic  qu  id  proir.ilic  Adquidcnim  pctcrctur  con- 
tr.!  cum  ailio.nih  vt  quod  conftituillcc  darc  vcl  fa- 
cerc  cogtrctur  ?  Cur  veio  iudicium  accipcrc  coga- 
muscum  qui  paratus  fit  pijrftate,  quod  debct.' Lfi 
rtm  7 ^.fnpr.dt prtiurdt.l.fi dtbuari  it./iip.de  firiif. Atqui 
non  daturnccportularurac"lio,ni(ipoftlitem  con- 
'  tcftatam.Idcoqucin  libtisnoftiisccmpiis  litiscon- 
ccftat.E  vclaccipicndi,acccptive  iudicij  idem  eft. 
F.rgo  hic  vcrbacdiAinon  adid  cempus  refcrenda 
func ,  quo  promiflor  folucrc  cx  confticuco  dcbuit, 
fcd  ad  tcpusvfquc  Iitis  contcltatxtrahcnda.  Dec. 
Verba  cdiiSi  llcut  de  conftituco  loquuntur ,  ita  & 


tum  fa«5hjm  eft ,  fed  in  quod  folutio  pcr  conftitu« 
tum  collara  cft.liue  lempiu  illud  in  conftiiuto  ex- 
prcfllim  lit ,  vt  in  principio  huius  Icgis,fiuetacitd 
fubmtcUigi  debcat,  nc  conftitucns  eodcminftanti 
& obligationcm&  moram contraxifli;  intelligatut 
l.premtffar  ii.$.i.vbi  dicemus  infr.btt  tit.  qaomodo 
&Accuifiusnoftcrbcnc  intcrprctatut :  crgo  fi  eo 
tcmpore  promilFor  ncquc  *?cdcrit,  ncque  fecerir, 
quod  fedaturura  vel  fa^urumcnnftituerac,  negari  - 
nun  poteft  ,  quin  ex  verbisedi^i  adlio  daodafir, 
quadimpletacondicionc  fub  qua  Prztor  adbone 
polliceiur.  Vcrum  cnim  cft  nequc  daium  nequefii* 
^lum  fuifli;  eo  tempotc  quodarivel  ficridcbuir.' 
Spcdandutn  fi  quidem  eft  noutilimum  tempusy 
quo  id  dari  vcl  ficri  potuerit /.yf  CMltndii  tt.infr.  Dt  rt 
iu//ic.Ex zc^uitacc lamcn  tco  fubueniendumcft,/! 
ali.i  dic  oftcrar,&  quandocunque  anrc  litcra  con- 
tcftatain  vtfubiiciiur  in  Lfttj.  quafi  purgatamora,' 
dum  ncadhuc  quicquain  intcieflle  ctrpcrit  credi- 
toris,vtmox  diccmus. 


17.  Pavivs  libro  29  adEdidum. 

^Ed  &  fi alia  dic  offcrat,ncc  ador accipcrc  voluit,nec  vlla  caufa  iufta  fuit  non 
^Accipicnditarquu  eft^fuccurri  rco,aut  excepiionc,autiufta  inrerprctationc:vc 
fa^ft.im  a<5toris  vfquc  ad  tcmpus  iudicij  ipli  noceat :  vt  illa  verba  ,  ntjue  fe- 
cijp  ,  hoc  fignificcnt ,  vt  nequc  in  diem,  inqucm  confUtuit,fcccrit,ncquc 
[)ollea.  *  . 


1 


Jei  l.  Sed etfi  *Ha  d'u\j. 


RAT.PVB.Moraquatcx  lapfu  dici  contingit  i- 
pfo  iurc,puigaripoftca  non  potcft.vt  diximus  ad  /. 
quod  fi  Ephefi  j,.fupr.  Ttt.prox.  ex  Lfi  Cattndit  11.  i»/r.  de 
tt  iudtc.  Ergoisqui  conftituit  certo  temporc  fc  fo- 
lutiirum,  fi  co  tcmporc  non  folucrir,audicndus  no 
eft.fialaa  dic  ofFcrat,&  purgatcraoravciit,  ac  pro- 
Tora.  IIL 


.  jndc  omnimodo  teneri  dcbet  it  ctnftitiitd  pecunU 
txtdtHo,  cuius  vcrb.i  id  omnino  cuincunt vc  dixt» 
mus  ad i.prox.fupr. DEC.Sicuti  prxtoriz  ftipulatio* 
ncs  recipuint  intcipictationem  ex  meaee  Pr;toiis,' 
in  eoquedifFeiunt  a  conucnriontilibml. w  eonut»' 
ttondUbu  qutnquM^efim  fecund.  tnfr.dt  vtrbor.  obligdtton,  < 
ita  &  adbones  Prztotiz  ,  quz  ex  edi<ili  vcrbis 
proficifcunttu.    Pizcoris  enim  cfr  interprctaii 
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mpnt.ltg.  tltitn.  Coik.  dtfdS.  i$tr.  tmft.  &vtniit.  pccartia,qof  pr^coria  cft  ,  &  cx  mcra  ^quitattf 

&cirque  efle  debet,qn6(l  oonided  confiitutani  rr^toris  coroparatA,  lui  ncccHe  cft,  arbtiuiiam 

iiutine  fiituram  fit,  non  fol^m  ii  ctno  tempore  adiohdn  ioiiaceie  »  dkn  fiifficere  poffit  ^vh 

CdiilUliitiim  fic ,  vc  iix-imii>  ad  dtH.  Ug.  5.  V  W-  tat  tdionit  &  Pr^coris  ad  obltgandum  confti- 

<ftv.  Sed  cuiva  G.  ceno  loco ,  quia  non  co  minus  taenrem  ,  vt  &  non  iolujc  in  loco  dclbnato 

pocerit  conftitata  pecnnla  vbique  pcti  ,  &  quo-  qiiam  priihim  poceft  ,  quocunqnealio  locoiT' 

CUnqtic  loco  ,  txtmplo  trhtiTiru  Acl:enii  vc  Vlpia-  geripo/Ticad  rofutioncm,quemadmodum  C  con- 

'Bas  nic  fciibit ,  cmod  nollii  omncs  ne  exccpto  fiituillet  k  rolututum  quocbnque  loco  inucncos 

«jiiidem  Cuiacionctntelligunt  ,  rrhocnfiiar»  eflec,ne inip/iuspoceftatefitfidem frangtrrc.quoi 

bitraria  fit  aftio ,  tju?  cl.itur  cx  canfliiric  s  f  crin.  contra  ir.cntcm  Pra:toris  &  propofituni  cdi6hcf- 

de  ac  G  competetet  ex  itipuiacione ,  aut  ex  tefta-  let.  £rgo  qucmadmodum  in  ai^lione  ai  bitrana  lo- 

nvffnto  r  quaf t  6crt  neqoear ,  n  qqi  cerco  loco  (e  '  d  vctlitas  cftlnianda  cflet  iif  faiK>rtn  dos  per  qaf 

ibiutunim  conflitiiir  ,  vbi\|ue  eo".i:cniri  pofTic  non  ftcciilcc,  c|UOm}nii$ fuoloco^Iuerctui  ,itaflc 

.  niG  pec  aibitrariam  «r^irNi.  U^.frim.fiifr.  Dt  to  qu$i  iti  bac  cooibtuuc  pecunix  aAione  exemplo  acbi"  . 

.  ait.JH.  Sed  noi  contw  fentimus  ex  ipfis  Vlpiani  tnHneaftiMils eadem  Ttilttas  lod  «ftiman^  erii^ 

iioflri  vttbis  ,  -iif^ioii      hinc  pcr  q"am  confti-  aiit  fro  .idlore,aut  pro  rco,proi'.t  .tquicas  ruggcrct, 

tucns conuenui  vbtque  poceft ,  non  tam  efle  ac*  quarah^beie antc oculo«  debebit  ludex.qui dea- 

btoriam,  qoimeiemplo  afbitmri^  aftionts cotn-  cnone  ifta  cognofeet  non  nitn^  quam  qui  aibi- 

paracam  :  quia  (lcut  is  quiex  concradtu  bon^  fi-  tranxadioni.nddicSm  cft/.^.iw/Sn.^^r.Mi.m.pKt, 

dei  ceno  ioco  dace  fe  obiigauic ,  conucnici  quo*  Cilm  enim  a^o  lucc  ad  cxemplam  acbiaafisa- 

canqae  aBo  loco  poteft ,  nec  id  came*  per  acbi-  dioniscoinpaiMafit,tt Vlpiantt«ait,qunniiinoa 

traiiam ,  fcd  pcr  a£kioncm  bon^  fidci  exeo  cn-  fitipla  arbicraria  jcafdem  tamcn  pr.Tftarioncs  icci* 

na£hi  compctcntcm ,  tanquam  fiifticicnte  (ola  a-  pit  cx booafide  6c  zquitate,quasa(bitracia cedpe- 

^ionitnacaa  8c  f^piitate  JIn|.  m  huttfidii  7.  vbl  rec  olEcto  tndids.  Saipfi  ploiibui  in  lmr.tf.  An 

^iimos  «d.  fir.  Itt  Ae  in  aSione  Oe  confticiiu  utL  9t.iiOTir.iriiMMfib<^iMMrit>iv.VlMfi4c.  ' 


'  2r  f  AhVtxtoriSia^mtaeiimfquUonJIUKit^quefolui^^^ 
ftrslkremptilJeijuomiHusffretfiaimfitmmefi. 

di  folet  iaiiriiim  iLiirt.  Expedicur  cntm  quz/Iio 

Ad^.i.AitPrdtar>  l»«c  conftitutx  pcainic  adionc  oidinatia  ,  non 

cognicione  piatoria.  Sunc  enim  qosdam  eanfii 

Proponuntur  in  hoc    vrrba  cdii^i  TH  ctnfiuKts  duntaxat ,  de  quibus  Prartoi  ipfe  cognofcic ,  qtu- 

^KiiM,icd  raanca  camcn  Sc  mutila,  quc  cauiam  a-  lis  illa  eft  Oe  in  inrcgnim  rcllicucione  minofam» 

■dSonis4aildcduntaxatcontinent,iliamfciliccifi  de  qua  fic  Prstoi  C(iixic,MifM^n»crir4Mi> 

apparcatcum  qui  condituit  (c  folimtrumaHqiiid.  tdutrttm  kg.  prim.  diil.  Itg.  quod  fi  mirm.  vtgtfim. 

auc  fii&urura,  nequc  n.luiflc ,  nequc  feciiTe  quod  quArt.  fM4gi*fb.  vlttm.  vbidiximus  fnpr.  Dt  mtm, 

piomiiit,ncqueper  aftorem  (lcride  quominus  fic-  Itcm  caufalbrus  &  libeniVi  de  qua  in  TML  Of 

tct  quod  ccmftitutum  cft.  Scd  quid  prartor  co  cdi-  tibtr.fnf.  Itg.  ntn  diBinpmm  j».  fJttibtrdli  fupr.  Dt 

&o  poUicitus  fit,nonconnat.AccurlIiisfic  incclU-  ncat,       arbitr.  mtf.  Scd  ab  iis  cauiis  mulium 

git  poft  Asoncm  ,acfi  Pixtor  adieciftct  ntimfiuk-  dine  caafaoonftitutx  pecnnic  ,  idebqne  paffim 

fsctrtctgtm.   Qupd  Bartohis  rcprchcndit  :  ncc  adto  appcllatur,  vc  intclligamus  cam  cxpcairipcr 

gtaii  >  qai^i  inquit  ,cxiis  vctbLs  non  orirctur  a-  formulara  &  pcc  ludiccmpcdaneum  idaodam  i 

Aio  Ot  tuMmd  ftatmdy  fed  officium  iudicis ,  Pxxrote  poft  utem  conteftacam ,  quse  fiiir  «itnis 

quod  illcaccipir  procognitionc  Prxtoria  ,  dc  qua  ratio  cxcrccndorura  iudiciorum  omnium  ,  qujc 

{.^iiiyiiRtilsr  i^.S.  vlttm.  fufr.  dtmiaor.  &ttt.  idarco  ordinana  diccbantur  ante  Ug.ficnnLOtd» 

A,Btfmr.er  txtrmd,  cogtut.  Itaquc  iic  fiipplcn-  dt  ftdm.  iudictb. &  tumI.  Ctik. DtfmtH, & im^mi, 

da  fii.it  porius  vcrba  cdidi ,  vc  fubincclligamus  nfiiM.  fiAUh  InngB  XMmi  JHwmiii  &  mUmMlU 

vuigaicm  claufuiam  ,  qux  in  cjueris  edi<^u  ad-  ' 


"  .  j  ^  Ergo  fi  nonftetit ,  pcra£torem  ,  tcnciaulio  :  etum  G  perzerani 
BMtiiamfiedc.  i<6d  magu  dicendumeft,  (ubua^ 


'Jd§rf.SrffJim»PUiL'  perieric  ,  nulla  prxccdentc  mora  promilTbris.^E|i> 

.go  qnamuis  vccum  iu  hoccafii  non  dediflepro- 
R  AT.  Dvn.  Nott  Mnetor  debitorde  inreritn  id   mifllmem » nec  iedfle  quod  promiferat ,  nec  per 


debitx  ,  nifi  poft  moram  ipnusdebicoriscontin-  aAoicm  ftcriflc  ,  quominus  fcccnt , 
«nte  ltg.fi  IX  Ugdti  rigifim.  ttrt.  &  bg.  fi^,  fi  cft  bbecaci  conflitucncem  ,  ncc  teneri  it  ctu- 
firmmt  ^^.ftmgrtfh.  ftqmtur  tnfi.  Ht  mW. ikOgtt,  fHtata  fttma* ,  ne  quidem  ipfo  iure  :  & ,  vt  iio-> 
i^.tKin  Tisj^i.  DtUgMt.i.  Atqui  ficri  poieft,vtres  .  ilri  loquuntur  ,  de  rigorc  iuris.  Dr.  c.  Ita  i|ila« 
^uam  qnis  &  dacnnun  conftituexic .  faofyto  deia  cft  es  niionc  sncii  ,  icd  aliud  tameix 

.       ex  vcr- 
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eXTcrbu  edtfti,  chm  poIlfcMtert^BBWiiffiJtoiMBfrlegftalicijfa^^  incctpittadond  ageretur.Ncc 
6 datorum ittmjlaitniftamUS^  ntqfic  conftitacn*  cn)ni  iniuUniibui  liccret.at  necip(}  Pretori  cani 
dedeiitv^lfecent  id  qtt(>d'Conft<tuit,neqaepet  a<  vetburcpugn^ntibus  interprctationemoUireiquia 
^fibrem ibiieric.  Qwt  Oihtfiis  ceMtficioDes  non  e&   qvantnmuis dura  fetuanda  cflct,  quomodo  taiotM, 


minu(itnplentnr,qudd  res  dcbita  pollmocium  fa-    Irgerciur  /  frojfrtxit  tX'U^.Qui&i^AMPmm,0^ 
lofuopcrirritcitramoian»',  $ed  umcnbcnc  lub*   ter  iusiiamque&  cquitatem  pofitam  inicrpreii-  ' 
inogit  Vlpianus,  fubttctojl^dunrclfe  hQicVDnfH^*  tionemibliPrindpiucetinipicere/.i.C.</<  Ugtb.  at 
•rtocntijfi  poftrem  feto  fuopcrcmp  r..  milli  mora    Pixtorediifbm fimm  intcrptetiri  potcft  ,  eiusfi 
fiiiiemementeex.coikftitutoopnacaMtur.^upaio-'  ^ui<^Qbe|kinterprctaricuiuseilcoiidcre  IvU.toi, 
;d0Mfemd&baenierm?D8TfficilibectIfoi(dM^     rir.neelHiWHiiterpreutioPrxtoris  mtcrpretaiio'  • 
ne Wtppd^iufta edi^aiintciprcrationc,  vt  hibii-    ncm  prudcntamexdudit  :ncquc  vcro  practoribns 
citur ^qood  verbis  tdiih  comprelieaiiiffl   omnibntJlpidein  iuit  mens  &  induftria  coQdpien- 
eft,  tnterp^tafiotiem  atiiripiat  «x  menieMtiUiikV  ^^i^d^^piirMiConucnicntibui,  vc  conftatczboc 
qoemnoneftexiftimand  I  /1  \n  jM>  .  onnui.i  huioA  c       cxLttt tn^fjf f.Dt rttmiit. McliuseOMil^gtf*. 
modi  adlioncquc  tota  cll  cx  bono  &  |Equp^  9UX   fir  PrxtOKin  boc edtdlo,  fi  promilTor  fiierit in  mo« 
bonaifidisaliqttid  iniqui  ediccre    d^nietrto*  :  ttdiandiTelftcicikii.  vt  Bartoius  ad       cxplicac  " 
Inille.£n.  r  .-.u:  cm  1  i:quum  conftituf  n:ciii  pcrquc    Non  yt  fimplextbnuduum  fiifticiatiquomodo  lo- 
nonileti(,quominusconfticaioi{^siatttet,&dui   quitur  PM|itii^nZiMivj^^ 
motam  nbnirdttrneri  dit  c«fbioM8ft6^ 

Kim  ,  qiiod  nccfttrcritprr  .-iiftoicm,  ctim  dcbitor    tciet  fi  firoplcx  condidocflet, quam  promiflfio flC 
ia£lutnprxibirenumquadcbcat,vcnccaliusquif-    diipofitiontiUaptaKieffi(Ietvtiu/.(fii/{4  H.tod.tit.fe- 
^amfiflMcannlkpttfpeil^tcwafr*^  din4i<Hn4iflmoacmeiu£i«a}0artoIicx/^^^^ 
fiXiir.I^^^4ffi|Mf.4Anonideroeacc,Gde  mimm69:Mi4^iflmm%4,9ikt§mH,im  j  ' 

pus  conrtituti  pcrtincant,  an  vcrb  vfque ad iuis  contcIU.lioucm  ualumus,du- 
bitaripotcft,&puto,adtcmpuscoiiftituti.  *■*— 

deeoieinpore  intelltg?  debent,non  qoo  cooftfta^.  .  *. 
'  '         Ad^^l^iJlSCMtmveriM»  tnmfidiimcft.fcd  m  quodfolutiopcr  conftitu-'  •' 

tam  cbllara  cft,fiue  cempiu  iliud  in  conftituto  ez-^ 
Rat.  dvb.  Ciim  Prxtor  a<£Honem  conftttuOB   pcefttnn  fit ,  vt  in  prinapjohalm  legts»fiuendt^  - 
|Jecunii:pollicctur,& daturum  {ciiidiciiim  ,  fiap-    fiibinielligi  debcar, nc  conftiturns  eodeminftanri 
j:arcat  conftitucnicm  ncqiic  dcdiOc  ,  nequc  fe-    &obligatioaem& muraincootraxiire  intcUigacuc- 
ciile  id  quodconftituit,  npcrcciigiiificaticontia*  k^vnv^ ii.$.t.vbi  diccmos  iK;^.licfir.qaoniod* 
iIolenfu,non  datutum  fcactioncm  ,  (i  cotcmpore    &  Accurfius  noftcr  bcnc  intcrprctatiir:  crgo  fi  eo 
pctatutquoparaiiisfirconrtuiicnsvcidarc  vcl  ia-    tcmpore  promilfor  ncquc  Jcdcnt,  ncque  fcccrir, 
cete<|Uod  promific.  Adquidcnim  pctcretur  con-   qnoafedatucumvcl&dhirumconftituerat,  nrgari  - 
tra  cum  a(flio,nili  vt  qiiod  conillruillct  dare  velfa-    non  potcft  ,  qnin  ex  verbtsedidi  a6tio  dandafir, 
cerc  cogcrctur  ?  Qir  VC16  ludicium  accipcrecoga-    quafiimplera  coodidonc  fiib  qua  Prztor  a<fb'on£     '  T. 
muscum  qui  paraius  fic  prxftarc,  quod debct//.j(   poilicctur.VecnmenimeftlMquedatum  nequefii- 
rcns7\  [nfT.dtfT9iuruJUfii^ittii'xt^MkMf,hi^m.   €t\im  fuilli:  eo  lempore  quodari  vel  fiericlebuic.' 
non  daiuruccpoftiiUciiradBoyiiilipoftlirein  con-    Spcdanduin  fi  quidem  ei\  nooiftimum  tempns, 
^ceftaum.ldc6queihlibc»ttoflrtstcmptis  litiscnn-    quoiddari  veIfieripotuecit/.)!Ci/rm/irii.it0'.XXrt 
fcftatJ:  velaccipiendi,acceptive  iudicij  idem  eft.   iiwfic.Kx.Tquitatctamen  rco  Iubueniendumcft,fi 
F.rQo  hxc  vcrba edi&inoa  ad id  cempus  refcrenda    ali.i  dic  otl^rar, &  quandocunquc  ante  litcm  con- 
runt .  quo  promiftbr  folnecc  esconfticuto  debuir,    ccftatam  vc  fubiicitur  in  /L/fif.  qOali  pargau  rnotaa' 
icd.idtcpusvfquelitisconteftacaecrahenda.DEc.   dum nc.idhuc  qnicqu.im  inieteflecaepcticcaNUj 
Vcibaedidilicutdeconftitutoloquuntur,  in  &    toris,vtmox  diLcmus.  -  .  • 

17.  Pavlvs  libroip  aJEdidlum. 

C^EiiScfialiadicofreratjncc.idoraccipcrcvoluirjnccvllaciuraiLifta  fuit  non 
*^accipiendi:.Tquueft,luccurri  ico,aucexceptionc,autiufl:ainrerprecatione:vc 
faO:  vxi  a<ft:oris  vltjuc  ad  tcmpus  iudicij  ipli  noceac :  vc  illa  verba  ,  neque  fis' 
cijp  y  hoc  iigniticcat ,  vc  iic(^uc  in  dicm,  in  <^ucm  conIUtuit,fcccrit>nc^u^ 

j)ollca.  •        •  .  .  . 

■ "  -     ■  ■   

^  '  •    ,^      AdLStdt^i^MdieVJ»  .'Inde  omnimodo  teneri  ^rhet  dt  cerrpttttd  ptcunU 

. -..  .  iarilli/|«,  cuius  vctba  id  omnino  cuincunt  vc  dixi-, 

RATATB.Moraquzex  lapfiidieicontingit  i.  'iAui9djt.^iw./iff.Dz&$fcunp(lef6RB  ibpuUt  % 


pfo  iure.puigari pfftci  non  poreft.vt  diximiis  ad  /.  ncs  rccipiunt  inteiptetattbhehiaf  mcntc Preroiii^' 

quadfitfbt^  -i.fufr.  Tu.frox.  ixL^  C^tmiii  1 1.  it^.  dt  in  eoqdi  di&tunt  a  conuenddcridibue  L  i»  ttmim ; 

re  iuMf,  Et^isqoi  conftitutc  cecco  cempoce  & fo-  litmMiKimitfit^i^fitmid.  kfrdtnrhtr.  li^mm»! 

luturum.fi co rcmporc  non  fo!uirir,audicndus no  ica  &  adlioncs  Pra:roria:  ,  quxcx  cdiifb  verbis 

cft,ilaliadicotictac,&pui:gaicmoiayclt(,  acpco-  pioficiicancur.   Ptacioiis  eoun  ej(c  intcrprcta,^ 

,  Tonu  IIL  9B>  } 


K  • 
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^rgm.tt^.  vUim.  Ctdic.  dtfdfl.  htr.  tmft.  &vtndit.  pccunia.qnc  prqtoria  cft  .  &:  cx  mcta  ^mt^it 

Satirqoe  efle  dcbec,qu6cl  nonide6  conllitutam  rr^toris  comDiuata,  ntl  nccrHe  cft,  atbituuatii 

ihadle  fbtttmmiit,  non  (o\ian  (iccno  tempon  ■AioinAn  inaacete  >  ciim  {iiiBcete  noffit 

cdnfiitiitiiiTi  fit  ,  vt  i!;\imn'i  .id  itS.  /fj. }.  $   W-  tas  adlionis  fic  Piqtoris  ad  obligandum  ccnfti- 

fm.  Scd  eti^ni  (i  cetto  loco.quia  ngn  co  miniis  taentem  ,  vt  H  non  (oUut  in   loco  deftinato 

poteric  conftican  peconia  vbiquc  pcti  ,  &  quo>  quim  primiim  poceft  ,  qnocunquealio  locoti^ 

cunqucloco  ,  txemplo  drbitTMU  nitumii  vc  Vlpia-  gcripoffitad  rjliitiuncm.quemadiriodum  fi  con- 

nos  htcfctibic  ,  quo<i  nollri  omncs  ne  excepto  ftituilTct  fc  folututum  quociinquc  loco  mucntus 

qaidem  Cttiado' fic intelligunt  ,  vthoccafiiav>  eflet,ne  inipnuspotrftatefitfidcm  Ibngrrc.quod 

bitraria  fitadio.iju?  datur  cji  conftitato,f  crin.  contra  mcntcm  Pritoiis  &  propofitum  cdidbrfi 

dc  M  fi  coa)|^tetec  ex  iUpuiatione ,  auc  ex  tefta-  ict.  £rgo  qacmadmodum  in  aAiotieat  bitrana  lo« 
mento ;  cjaali  lieri  neqaeat ,  vt  qjsl  ceito  loco  &  ''ci  vtilitas  cftiiiMnda  cllec  iiTftiKNnftnetus  per  qai 

iblttturum  condicuic  ,  vbique  conueniti  ponit  nonneciflet»qttominus  fuo  [ocoK»lucrctuc  ,ita& 

.  aifi  pec  axbicrariam  Mrffun.  Ug,fnm.fiifr,  Dt  m  qmi  in  hac  ronlKtMW  peainic  a^ione  exemplo  atbi» 

«rr. W  Sed  no$  crnitn  (entirous  ez  ipfis  Vlpiani  ciaric  aAtonis  cadcm  Ttilitas  loci  ■ftimanda  erit^ 

iioflri  verbis  ,  a^Uoncm  hmc  pcrqnBm  confti-  autproa6lorc»aucprotco,proiuxquitasruggcret, 

tucru  conueniri  vbique  poteft ,  non  tam  cfic  ac*  quamlubecc  asteoculos  oiebcbit  iudcx,  qui  dea- 

bitrariam,  qnim exeiHiplo  atbitrar.'^  adioaiscoiiH  eKcme-iArcognolcet  tton  niin^  quam  qui aAi- 

paiacam  :  quia  llcuc  is  quicx  concraAu  bon^  fi-  tnrixncliuni  nddidui           fin. fufr.t»iM.fr$Xt 

dei  cecto  loco  dare  fe  oblig;iui( ,  conueoiri  quo-  CiUn  cniDi  a^o  lixc  ad  cxemplum  acbinarisa^ 

cttpqoe  alio  loco  poteft ,  nec  id  tame*  per  ad»{«  ftionisoompaiwafic.n  Vlpianasalc,qttaiimliMii 

tlkciam ,  fcd  pcc  adboncm  bonq  fidci  exeo  c  >n*  iitipfi  arbicraria  «cafdcm  tamcnpr«ftatioiiesieq« 

ttad»  compccemcm ,  nnquajo  liifiicicnce  ioia a*  pic cz bonafide  6c  zquitate,quasarbiiiamxec^^ 

^aisnamia  &  fqniiacc  In.  j«  ktn* fidti  7.  vbi  moffido  indic».  Sdipfi  pluribtts  in  tnwr.t.  tm 

^iimtts  «1.  fii;  In in  a&oae  De  conftitou  tid,fuMvm.fNpui6BJ&t»uifitt.iMr.yhiyidej^' 

ftrM^remJ}€ujfe,qtwmmusfnetquodeMfiunnneft. 

di  folct  iudutum  dibo.  Expcditur  enim  qux/Uo 

Ad^.t.AitPrdt^.  hzc  conAuucx  pccunix  aC^ionc  ordinaria  ,  ooit 

cognicione  przcotia.  Sunt  enim  qucdam  canfii 

Proponunrar  in  hoc    vcrba  eAiSti  D» CMfiitnts  duntaxat ,  dc  quibus  Praicor  ipfc  cognofcit ,  qcu- 

pft«jii4,ied  manca  camcn  Sc  mutila,  quc  caufama-  lis  illa  eft  De  in  inrcenim  rcliicucione  miiUHrunit 

^onis  dandcduntaxac  concinenc, iliam  fcilicet  fi  dc  qua  fic  Prxror  edtxir ,  wi  ^iutqim  rtt  tfkt  mim' 

appareatcum  qui  conftituic  (c  folntiirum  aHquid.  tdutrtdm  Itg.  prtm.  did.  lig.  quad  fi  mirm.  vigefim. 

auc  fadurum ,  ncquc  fulutllc ,  nequc  ieciile  quod  qudrt.  fmrngitfi).  vlum.  vbi  diximus  fufr.  De 


promifit,nrquc  per  aAocem  fteufle  qoominus  fie-  Iccm  caufa  flatus  &  hbcmlit*  <le  qna  in  Tind.  M 

rct  quod  ccmllitutum  cft.  Scd  quid  prxcor  eo  cdi-  Itbtr.  (duf.  Itg.  ntn  diSiingutmm  ji.  f  dt  lihtTtli  fitfr.  Dt 

£to  poliicicus  Ac,noncon(lat.Accurliiis(ic  incciii-  rtcm.       ariitr.  nuf.  Scd  ab  us  cauiis  multum 

gic  poft  Aionem,acfi  PtzcoradieaiTccrrKiif/iitir*  diftat  caulaoonfticucz  pecattic  ,  idcoque  paffin 

fMtrtctgtm.    Quod  Baicolus  rcprchendir  :  ncc  a(fb'o  appcllatur,  vt  in'c!!igamuseam  cxpeatripet 

male  ,  quia,  inquic  ,cxii$  vetbis  non  onrccur  a-  formuiam  &  pcr  iudjccmpedaneum,aaadam  j 

^Ko  D<  ctnBitmd  ftama,  fed  officium  iuciicisy  Pnetoie  poft  licem  conteftacun ,  quae  fiiic  vlfeaa' 

quod  iMc  accipic  procognitionc  Pritoria  ,  dc  qua  rario  cxcrccndorum  iudiciorum  omnium  ,  qu« 

jn  l^uodfimauT  14.  S.  vltm.  fupr.  dt  mmor.  &ttt.  idcirco  ordinatia  diccbanciu  ance  i^./<c«ml. Csd. 

fir.  M  ur.  tr  extraerd.  (ognit.  Icaquc  fic  ftipplcn-  dt  peddn.  iidkik &  Tiud.  Gnfir.  Dtfnmri.& mlftni 

da  fiint  potius  verba  cdicli  ,  vt  fnbmtcliigamn;  tliwn.  fuhlM,  ltt»ge  TlHrillll  DtHIWir  &  MWMW Jp. 

vulgatcra  claufuiam  «  qwe  in  caieiis  edidis  ad-  Mjpur.  •',  ■ 

"  \  f  Ergo  n  nonftetit ,  pera^orem  ,  ceneta\!^io  :  etiam  H  perieiuiQi 
BMEitfam^tic  ^cd  magis  «ticendumeft ,  (ubaenid  reo  debefie» 

'jl4^T^Si^fimamfitfitf.  pericrit  ,  nulla  preccdcntc  mora  promifTbris.'£v^ 

-.'  ^o  qaamuis  verum  fu  hoc  cadi  non  dcdillepro» 

|lAT.DirB.NoateBecttrdebitordeintedratd  miflotem  ,  oec  lecifle  quod  promiicrat ,  nec  pec 

debita:  ,  nifi  poft  motam  ipfiusdcb:tnri<;contin-  adorcm  ^dlftt  qupminus  feceric  ,  diceoduiB 
■mce  Itg.Ji  IX  Ugtti  rig^.  tirt.  &  i(|.  fe^.  Ug.ji  eft  hbcrari  conftitueniem  .  nec  ccneri  df  c«i- 

^i.ftm/T^.ftifMw  vifir.  Ot  nrkr.iM^tfi;  -  0ir«f4  ftauid,  ne  quidem  iplb  inie  :  &  ,vtno« 

kg.umrti^-!.Dtlifft,i.Kx.c{Mi  fieri  poceft,vcres  .  ftri  loquuncur ,  de  rigorc  iuris.  Dec.  Ita  «fta^ 

fSmck  q«is  ie  dacanun  conftinicnr  » (iu)  fiito  dcm  «ft  cx  latioiie  ioris  »  ied  aliud  tamen 

■  ■  '  ex  vcr- 
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cx  vcibiscdifti,  cnm  polliceatur  Prjctor  adhonem  lcgisalicuiasdutiorts  intcrpretatione  agerctur.Ncc 

fe  daturum  ittonjlim*fHunui^f\  ncqtic  conftituen»  enim  ptudcntibui  liccrct ,  at  ncc  ipfi  Prxtoti  eara 

dcdcritvelfcccrit  id  quod  conftituit,ncquepcr  a-  vetbisrcpugnantibus  intcrpictationcniollirciquia 

tlorcin  ftercric-  Qna:  otnncs  condicioncs  non  cb  quaiuumuis  dura  rctuinda  cflct.quomodo  fcripta. 

ininu$imp!cncnr,qu6d  rcs  dcbita  polbnodum  fa-  lcgerctur  i  prejptxit  ii. infi.Qui  & iqutb.mgmm.  In- 

tofuopcricritcitramoram,  Sed  tamcn bcnc  fiib  -  icr  lusnamque  &  acquitatem  poiitam  iniciptcta< 

lungit  Vlpianus,  fubucnicndumcfTc  huic  conlb-  tioncm  foli  Pnncipi  licct  infpiccic/.i.C.<i<  irjii.  ac 
•  tucntijfi  poftrcm  fato  fuo  pcrempram  nulla  mori  "  Pntorediftumfiiura  intcrprctari  potcft  ,  eiiu  [i 

interuenicnrccxconftituto  conucniatur.C^^omo-  quidcmcftintcrprctaricuiuscftcondcre  l.vU.tti. 

doautcmci  fubucnictur?Uatafcil:cctillicxccptio-  tu.ncc  tiracn  intcrprctatioPritoris  intctprctatio- 

nc aut  potiiis  iufta  cdidki intcr pretationc,  vt uibii-  nem  prudcntum  cxcludit ; ncque  veto  ptxtoribus 

cirur  in  l.ftq.  vt  quod  vcrbis  cdidii  comprchcnfum  omnibus  eadcm  fuit  mcns  &  induftria  concipicn- 

cft,  intcrptctarioncm  accipiai  ex  mcntc  Ptxtoris,  di  cdic^i  vcrbisconucnicntibus,  vt  confiatcxhoc 

qucninon  crtcxiftimandum  inproponcnda  huiuf-  i.&cx/.*i/Pr(d»r5.i/-Jf.Dfr*iHiii(.Mcliiiscnimdixif- 

modi  adionc.qus  tota  cft  cx  bono&  xquo,  3ccx  fct  Piattor  in  hoccdi(!lo,  fi  promiiror  fucntin  mo- 

bonafidc,ahquid  iniqui  edicere  &  dcccincrc  vo-  radandivrlfacicndi,  vt  Baitolus  ad  Sftq.  cxphcac. 

luiirc.Eftct  autcm  iniquum  conftitucntcin  pcrquc  Non  vt  limplcx  abnutiuum  liifficiai.quomodo  lo- 

non  ftctit,quominu$  conllttutofatisfaccret  ,&  qui  quitur  Pauliis  in /.i»rfry?//>u/4nrrm  bj.iw  prmc.dtvtrb, 

motamnonfccittcncridccifufonuito.obhocfo-  •t//j?.idcft  datum  vcl faclum non  c<Tc:quod  lufli- 

liim  1  quod  nec  (kterii  per  adlorern ,  cum  debitor  ccrct  fi  fimplcx  condicio  cilct ,  quam  prominio  8c 

fadVum  prxftarenumqua dcbcat ,  vt  ncc  afiusquif-  difpofitio  nulla  pixccflillct vt  in  I  m  1II4  H.tod.tit.fe- 

quain  fi  mota  nulla  pixccfll-rit  itoittrddui  ij.  in fi.de  cundum  diftinciioncm  ciufjcm  Bartolicx  Ifi hom$ 

rrg.iar.lpigttt  9.C  de  figntr.tS.  non  idcm  cftcrjfi  dc  mntum  Ctf.tcd.Lfi pltnum  i^.tnfr.qutndJui Itgu.ud.  j 

4  ^  Hxc  autcm  vcrba  ^TXtonSynequefcafJc  cum  tjuod conftituit.  vtrum  ad  tenv 
pus  conftituti  pcrtincant,  an  vero  vfquc  ad  litis  contcftationcm  ttahamus,  du-J 
bitaripotcft,&:  puto,adtcmpusconliituti. 

de  co  tempore  intclligidcbcnt,non  qao  conftira- 


*  '        Ad  ^.vU.Hdc Aulemverbt. 

Rat.  dvb.  Cum  Prxtor  adionem  conftitutx 
£JccunixpolIicctur,&  daturum  fe  iudiciiim  ,  fi  ap- 
parcat  conftitucntcm  ncque  dcdinc  ,  nrquc  fe- 
ciire  id  quodconftituit.apcrtclignificatacontra- 
tio  fcnfu,non  datuium  fc  acJionem ,  fi  eo  icmpore 
pccatui  quo  paratus  fi:  conftiiucns  vcl  darc  vcl  fa- 
ccie  qu  id  promific.  Adquidcnim  pctcrctur  con- 
tra  cum  adio.nifi  vt  quod  conftituillcc  darc  vcl  fa- 
ccrc  cogcTCtur  ?  Cur  vcio  iudicium  accipcrc  coga- 
mus cum  qui  paraius  fit  prxlUi e,  quod  debct l.fi 
rtu$  7 \.fHpr.de prtturst.l.fi  dtbueri  ix.fuf.de  iiiiif. A tqui 
non  datur  iKcportulatur  3Clio,nifipofthtcm  con- 
tcftatam.Idcoqucin  libiisnoftristcmpiis  litijcon- 
icAatxvclaccipicndi,acccptive  iudicij  idcm  cft. 
F.rgo  hic  vcrba  cdicli  non  ad  id  cempus  referenda 
func ,  quo  promilVor  folucrc  cx  confticuto  dcbuit, 
(cd  ad  rcpus  vfquc  litis  contcltatxtinhcnda.  Dec. 
Vciba  cdidi  ficut  de  conftituco  loquimtur ,  iia  & 


tum  fa(Shim  cft ,  (cd  in  quod  folutio  pct  conftiru* 
tum  collata  cft,fiuc  cempus  illud  in  conftituto  ez- 
ptciram  fit,  vt  in  principio  huius  lcgi$,fiuctadtd 
fubintclligi  debcat,  nc  conftiiucns  eodem  inftanri 
&  c/bligationem&  moram contraxille  intcUigaiui 
Upremi^or  zi.J.i.vbi  diccmus  infr.bte  tit.  quomod© 
&Accutfiusnoftcrbenc  intcrprctatur :  crgo  fi  eo 
lcmpore  promilfor  ncquc  L^cdcrit,  ncque  fecerir, 
quod  lc  daturum  vci  fadlutum  conftitucrat,  ncgaii 
non  potcft  >  quin  ex  verbis  cdi£ti  a&io  daoda  fir, 
quafiimplcta  condicionc  fub  qua  Prxcor  ad^one 
poIlicccur.Verum  cnim  cft  neque  datum  nequefi* 
^m  fuiflc  eo  tempore  quodarivcl  ficridcbuic*' 
Spcdandum  fi  quidem  eft  noiiiifimura  tempnsy 
quo  id  dari  vcl  ficri  potueri t  l.fi  C^itndit  u.infr.  De  rt 
iMr/ic.Exxq^uicaic tamcn  tco  (ubucniendum cft,ft 
ali.i  die  nfti:rar,&  quandocunquc  antc  litcra  coo- 
rcftacam  vcfuhiicitur  in  Uftq.  qttafi  purgataraora,' 
dum  nc  .idhuc  quicquam  intcicfte  corpcrit  credi- 
toris,vtmox  diccmus. 


17.  Pavivs  libro  ip  aJEdidum. 

&  fialia  dic  ofTcratjnec  adloracciperc  voluir,ncc  vlla  caufa  iufta  fuit  non 
^.iccipiendi:arqurieft,ruccurrirco,autexccptionc,autiuftainrerpretatione:vc 
fa<5t  a(floris  vfquc  ad  tcmpus  iudicij  ipfi  noceat :  vt  illa  vcrba  ,  neqHe  fe- 
ajfe  ,  hoc  fignificcnt ,  vt  ncque  in  diem,  in  qucm  conftituii,fcceiit,nequc 
pollea.  *  . 


Ail.SedetfiMfiadicxj.  - 

RaT.pvb  Moraquxcx  lapfu  dici  conringit  i- 
p{b  iure,puigarip(5ftcanonpoceft,vt  diximus  ad  /. 
^uod  fiEpbifi  Af.fupr.  Tu.prex.  tx  l.fi  Caltndii  11.  infr.  dt 
te  itidu.  Eigoisqui  confticuic  ccrco  tcmpotc  (c  fo- 
lutiuum,  fi  co  tcmporc  non  foluirir,audicndus  no 
eft,iwlia  die  ofFcrat,&  purgatc  raora vclic,  ac  pro  - 
Tom.  IIL 


.  indc  omnimodo  tcneri  dcbet  de  ctnfiitlttd  ptcurn4 
txtdill»,  cuius  vciba  id  omninocuincuni  vt  dixi- 
mus  ad  ^.prox.fupr.  DEC.Sicuti  prte^orix  ftipulatio* 
nes  recipiunt  intcTprctationcm  cx  mcACC  Prctoiij,' 
in  coquc  difFerunc  .-i  conucnrionilibu»!.  w  ««»«••. 
tundlibm  qutnquagffim  ftcund.  tnfr.dt  rtrbtr.  tbltgMtimt  ■ 
iia  &  adkioncs  Prxtorix  ,  qux  cx  cdidli  vcrbis 
pioficifcuncur.   Ptxtoris  emm  cft  intcrprctari 
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;  Dec.  FidciutToris  przfercini  cccti  daito  diffict-  l^.  i» mim»giimtm^.ftpttug$fmM»ifntpti^ 

^dBBtkagsAvM^oic^S^c^ impofTibilis niinqaam.  ptnultim.  Dt  rtgul.  lur  lcg.  hontuum  ttigtfim  ftpttm.  ip' 

Eft  entm  ezeorum  g;  nci«qtuerec«(luncab  jmpc-  /n.  u1fr.mami4t.Jk  & \n  [tg,    f^riiffdfb  quidfi  itd 

dimcntooatucali,  &  Lcfpiciuiit  adfaaiftitemdan-  didir$rf.  ftd  fi  SiUlm  fupr.  Dt  tmiUt.  cd&f  4m.  Sed 

dLIiftaviBnifaculcas  pcrfonxcommodum  incom-  diftindio harc adhibcnda  eft  tneo  ca(tt  quo  is  qul^ 

modumque ,  nen  tecum  quz  pronutcuntur,  vt  c-  £<iciuilurus  ent ,  non  «icdanta,  volumaie  dece£> 

legaoLci  Venddiutrad&t  io  luntwm  1)7.  f .  fftil  firic.  Naml!  nolit  fideiobere  ,  indiftinftd  con> 

2)MNltom»r5/>f4ilM*iiiw.  Ergonon  poteftconili-  demnandoscftit ,  qui conltimit ,  vt  vclaiiumfi- 

tnrtim  hoc  qa.oll  cei  impoilibilis  vitiaii « ^pta&t"  deiailbrem  pczftet ,  vel  Id  quod  inccrell ,  cuiua 

tim  cun;  cu  noicate  fidetubece  ,  qucm  promitfbr  obligttio  fiieoedit  feraper  tn  loctim  obligationia 

fideuiflarunr.  conftituic  ,  alia  riipetfic  racio  didoit  facicndi  kg.fi  quu  4b  4/1«  detim. ttrt.  t/i fin.utfr.D»  r» 

Vcndx  obligttionis  ,  8c  ransfactcndi  conlfarato:  niw.  (ig.  fHfWr  ftintlium  81.  Dt  vtrbtrum  •bbgMit^ 

^ucmadinodum  (1  deccniir.t  hic  fidetttllbr  ante-  Mfo».  Eft  ancein  haK:  obiigano  tacicndt ,  cuni  quis 

^tUunvolunuteni  (uam  declazaflet*  Aepoftmo-  fioiiAiniieledaciiiimi  fioniiflbrem Semproninni» 

ram pr->minori.«,q«u  cafu  zquuraefllecteneri  con-  autcuranirum  vtScmpronius  fidciubcat  Proin- 

ftitucnrctn  a  i  hocialtem,vt  vclpnenacetidquod  «fe  inprxfbtioiumpccunia:,  (1  non  hac  quod 

imcfeflet ,  vcl  aliam  pciTunam  non  miniis  ido-  pxomiflnm:«ft»  necef&cio  te£>kiiiur.  Eiqnoap> 

ncam  qus  fidciutc-rcr.vt  in  It^.  Liht»  i^.^.v}ttrn.&  parct  tanto  manifrftius,  quam  vcrum  f\t  quoif 

ttg.ft<fMt'it.fH^r.Dir*a»t.Qiu4rbur.  rttip.ltg.pUue 4.  diximus,  conflitutum  bocimpo/{ibili5tcinoncP- 

ftiKpoff.ltg*t.'.fi<ih4rhnrtio,§.\.fif.Qm(tt^d.teg*n  ,  (c.ldc6<iueeirarc  nofttoeqoi  vulguputarr',  cuna 

Similc  aliquid  cft  in  i.fiaukd»rhum<).ikfJioUl.  Qut-d*  qni  piomifi'  (c  curaturum  ,  vr  alius  quid  faciatli- 

ii  conilitucous mora  nuila  intemenetit  tndandu  bcran ,  ii  p^^ubct  (e  feciiTc  quod  potuit,ncc  quic- 

fideiiiflbce,0c  inteiedfidduflbtdeceflecitt  placec  quam  pcrtiv  crc ,  &  proficere  potuifle.  Nec  enin» 

conlhtucnttm  non  tcncri  ,  q  ia  nihn  impiTaii  vcrcnduin  cft ,  vi  ad  impo^Ilbiic  obiigatus  videa- 

poihtconUiuicnu  ,  quoniodo  impucati  poilci,A  tut,ciimpixIlando  id  quo  i  intercft,  quod  icra- 

antemottem fideiiiflbns  moramconttaxiflecScm-  pctinpecimta numcrata  coiin(lit,libcreiur.  Idqgf^ 

pci  enim  mcrsm  a  tnon  fuo  noccre  zquum  cft  probatur  optimc  cx  liocvcrhculo  ,  &  cx  diS.I^ 

tig.fi  IX  tegtti  ii.&ftnuen.DtvtrbtTht»9blig*tio)nbn  Ubw  i<^.^.vlttm.JufT.Dtrt(^tt»n.  , 

I   f  ConAkuere  autem  &  prs(entes  &  ablcntes  pofTumd^tj^^^^ 
|>er  nunciuin,  &  per  noimecip(bs,dc  quibuicunqae  yeibis. 

§  •  vU.  Ctnfitiiure.  ^P^^  >n  perfona  procuratotlt ,  vt  fit  idonens  pto»* 

(  curacoc.  At  procurator  nonprxAat  nudiimmini> 

Rat.t>  V  B.  Conftinitum  propit^s  frr^  accedic  ftcrium.cum  fibiacquirit.non  ci.  cuiusprocitrator 

ad  ftipulationcm ,  quare  ad  pa^um ,  ctkm  ejicon  eft  l.p9jf'fiu  49-f  vUJ)t4cquir.pefiyAi  ciiin  de  acqui- 

ftirato  detur aftio  ucut  ez  ftipulatione.  non  etiam  letida  poftefllene  tradamr  /.  qmd  nNe  t8.  tod.  poft- 

cx  p.Tiilo  niulo  ,  vt  diximusad  Itg.prim.fiipr  tx  p4-  qujm  viilit^tis  cauia  placuic  acquiri  pofTe  nobia 

rsffipb.  it  lottlhtutd  liJlitM.  Dt4Si»Mtb.  niii  quoda-  puilcifionem  per  procuratorem/.i.C./wr  qudsperftn^ 

Aio  ex  conftitiic.)  pvarcocia  eft  ,  adio  aucem  es  M^.  Mfur,  Nunciuspriuaci  hominisgeneralis  cfl<| 

ftipulationc  ciuilis  oiS.  p4r4gr4f>h.  dt  (onftttutM ,  nt-  niinquam  poteft/cd  Ipeciaiis  tanriira,  eius  fciliccr 

^ui  ft,ipulatio  nonpotcU  ticu  intct  ab&iites ,  icd  negoti)  nomtne,de  quo  (pcci^^uet  ei  mandamia 

Jncer  pnt^ntcs  duncaxac  Ug.  frim.  if.fr  DttmUnua  eft.  Ac  pcocucator generalis  eifc  pot^,ftr plenm- 

•i&g4MMhv.  nec  proindc  pcr  cpiftolam ,  aut  pcr  quc  cft  /  proturattr lut  (8.  &  ftqq.  l  protur4t»r  tpi»nm 

nunctain,aut  pcr  prucuiatorcin ,ergo  nequc  con-  6{.fupr.Dt proturat.  idco  auccm loc^uimurdenunda  . 

ftitutamincet  abfcntes  fieii  poteft ,  aur  pcc  mm-  piat^t  vcesclodaraus  non  cattcwn  nuncios  iudi^ 


cium  nutpcrepiftelam  cum,quos  pragmatici  (criiictcs  vulgo  vocant,  fcd 

Dec.  Conftitutamht  exnmpliciconienru,  Ci-  ecumnuncios^lcg:3to$Pnncipiim.m3xim^vec6 

cntpaAnm  nadum,fimod6  nafitatiimiisconfti-  fummorum  Printihcum quosctiam hodie,nimdoa° 

tncndiiii?.  Ug  prtm.partgnph  tum  qui  fupr.ncc  pro-  vulgo  appcllannis.foitallc  idcirco.quud  adconim 

indeiequitic  lolcmnitaicm  veiborum,.vt  ftipuia-  dignitatcm&au:horicatcm  maxinic  pcttineat,  vc 

tio,8econ(equencerfiec prcienciam conftituentia*  quodcunquc  anuncio  lic,aiicdicirur,/icacdpide« 

Bft  cnimgcncralc  ,  vt  omnes  coiAicntioiics  qu*  bc,it,qvi.ii  .ib  ij  liu';  funimi  Pontihci .  otc,  ac  viu« 

^nlenrunudo  contentx  iunt,  licn  poftint  &mtec  voci>  utaculo  prufcdum.  Prxicica  in  nuncio  pri-* 

dbfentes,  &  pcr  cpiftolam ,  &  pcr  nuncium,&  quio  tuti  mandatum  fpeciale  prccedcrc  ncccilc  eft ,  nec 

bufcunqiie  vcrbis  dunrv.otlo  idoncis  ad  animum  fufficit  luhirt]uirarihab!ciontm(i/.i.iijyIii. D«<#«rr. 

COnftiuicndirigniBcandam,  vt  Accuihus  bcncin-  mpt.  quod  in  pcocuratorc  diucrlumeft  ,  in  cuius 

terprecatnr  ficinl.viii^r«  i9.$.i.4if  nvM. dkm  his  per(biiantihab(cioaequiparatur  mandato /.  vlt.  C, 

omnibuiinodisxqui  dt^claraii  &cxprimiconf€n-  adSC.Mjcfd  niodoiitc    h;.bi!i  tcmporc  fadla  fit  /. 

fiupofliti.i.(  fU.Dt  CMtr.mpt.iufr.  i4onfa{u  x.D»  fmj6t  tot.tu.iufi.R4tJtm babtr.  Vndceftq.  odnun- 

iUigtt.  &»iH9H'  Sum  autem  notabilei  di6ieotjB  dusconfim  vedKi  coniradhis  m  pecfimam  domini 

quas  hic  B-i.  f  >Ius  congint  inc(.r  tiuncium  &  pro-  fui  /.projir.in/r.Procurator  vcro  in  luam :  roprism  /.j. 

turatorero.Niu.ausciuinnihiliuli  nudurapczftac  $.luii4»mli.  u^fr.Itaquciipiocuratocquidfaaac 

<iunifterium,tanquamorganamviaom'eiut,Riiw  vtnandiis,placetneq;tdvalrre,neq;  quodmagt» 

«ft  nunciusA'  quafi  pica  vcl  buccinum,  vt  .\ccur-  cft.pcrratih.ubiuoncin  coSrniarir  o^lc,qiioniam  a- 

iiusd^  Ba.tulus loquuntui.ldvuque oontanimal-  liudprocuratons,ahud  nunci) i>iiiciuincft.Deniq} 

Kaiti cius  pcifoaAcziiiimiiti nficwuKiiit idoiieui  wttudmtjiu^^imm  obligaraciPiocuiatorobl^u^ 
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15.  PAVLVsIibroi^.ad  Ediifbam. 

t 

T|>  TliceK libetapet(biia£i»per quam  tibicoftituit:  non  eritimpedimentiinit 
quod  per  liberam  perfbiiamadqiiiriaiiiis:quia  miaifterium  tannimmodq 
hocaifii  praeftare  videtur. 

/>  '  per  epiftiHini  oonfth^^niin  fieri  poccft ,  in  &pet 

^   .'  *  Ad  kStlbitif'  nunciuin.incoquecliffcrt  nunciusaprocuratoref. 

1t'AT.vVB.  Ferlibenm  |icr(bfiam  nihil  aeqni-  xinias.  Eccen^  qoodcDtDque  pcr  cpiftolatn  fieii 

rinobispotcrtjMccpcafoIapofrcffionc,  vt  proxi-  poceft.etiara  pcr  iiundumpoflumus  cxpedirc  ifci 

m^diximiis  cxti.  C$ijftrquMfnf§n.n^.MquiT.  l.ft-  &mterftJUtitr 49.^.1  fitfr.itrt(tptJ.uf.vUim.mfr4di 

|«M»ii'f /><r fifir^w jif^i«^«H'4r.49,Atqui  poni-  tmitr.mft.Lx.%  ptHuU.it »\>ltgtt.& d^m.  Ec  longc  a« 

HHIinuncij  pcrfonam  fiiilTc  libeinmpei  quatn  ti-  liudeft.perlibcram  pcrfoiiam  acquiri ,  aliud  ver6 

bi  co&(btutum  cil.  Er^o  pec  eiuimodi  nuncuim  officium  impicn  l.fi^fibMtm  14.  $.1.  nifrkit  vfttr, 

nbn  pofuit  «cqmii  01)13010  oonftinier  pecu-  l%.mprmfp.tnfT.QMi}iimiUm.yi6txmunnt\A^ 

ttix.  drdt  iicgatro  m  illis  vcrbis  m,i  erit  twptdmti  totjuui 

Db  c.  Nuncius  nuduro  miniflerium  pta:(larc  vi-  ffr  UbtrdmftrfitiMHstpkimif  *  le;>Gndum  cnim  p o- 

detureicuias  na»ctnseft^ntenifiepiftobe,aaevc  ti»eft  mHtitfHhHHmaS^^^^hmn  ilkdi  stqiiirtmHt 

jAccurHus  Ioquitur,picacautbucciin  vicc  fung.cur,  malirquiscxplicarcpro4iCyrinafPpTtfct^fiM.t^. 

niIiximusad>.|rM./r«db  £igo  ^ucmadmodum  (Miif«(.<^.j.vbtvi«Je.    .  .r^^ir*;  .j  i 

VuKANVS  lihio  i7.ad£i]idunit 

C[I  duo ,  quafi  duo  rei ,  conAicuerimus  :  vcl  cum  aicero  .igi  pocccit  in  foii': 
^dum. 

Adl.SidtlO\€.  '  ■'  minusquam  cx  ilipulacionc  aut  ex  alio  auolibet 

concnU^,  duilcm.  tigo  ctiampeccoQfticimiA 
^   RA^.ova.  VecbaeiiiAipcKtotisdeconftitau  nonratnasqudmpcr{lipuiattoncm,aliumvecon« 
itaatnia  coneepta  fiinc  in  fingolliri  namfiD,'iieCO.  cra«^um  poilunt  ncriduo  plurcfve  corrci  iiuc  de« 

■  diiiDCCuniam  dcbitam  foluturum  fc  conftituittl.  bendiliuecicdendi  :fcilicctcumhoCa<aumeft,vc 
'  yt-ff'  EiKoiiduo  quaiicocreidebendicoufticne-   Tcl/inguli  iblidum  debcanc,vcl  lingulis  in  foiiduni 

tinc  re  Ibinniros» ad hoe cdidnm  non  perdnen^i   debeatux.  Nec  ci>im  a'itcr  corrci  fiunt,  fcdobliga* 

■  haAenus  faltcm ,  vt  ditciaa  adlione  conucniri  non  tiointcr  omocspro  virilibusfcinJitur^wT.jf.tii»!».' 
pofiiaCiabtiipenineaatiydioendum.cft  rmgulQscx .  l>ulii& l.i.inprmctp.& pafijteiUm  tit.  Ncc  quod  con- 
dofinodtconttitmo  'nonnifihi virilesteneri/vctn  ftiiutaiurcciuiliiacogaitaiunc,adrcmr.icir ,  iurti 
tMKU.h.tumtAhtilisinfr.T>tduoh.rtv.  etiam  itipulationumpnecedarumduoreiiiciipof^ 

''•Dlc.ConeiiiaedebendifiueacdeQdinuntez   &a.ti.&  fitpuUtttnum  i4.eMiMim.£rgoiiabebunthi  ' 

Snolibet  oamiiiAa,  &ex  qi]alil»etCHi&  i^ua:apca^^.-comtlIcuc&  reliqui  hcncficiiun  diuifionis  cx  e« 
tproduccreaaioncral.*4«(i«»f*Mi    «nUff».  Ac-    piftoIaDiuiHs-iriani (ipro»liocoDfticoctinf,fi*c. 
qoi  caola  confticoci  lic^c  non  iit  iufta ,  ciuili  iure,  bcqcficjum  fux  conlVtUtibois Nf^wf.  94. 

ciillnoogBica  cft  •  hiftatanwaeft  apudpniowm  dtoM»»Ms«fa.(^l.vlttN^ 
^dtxopoAitKodatJionoianBn  aAioncm^non  hl^nouc  • ...  * 

I  fSed  &ccrtoloco,&  tcmpore  conftituerequis  potcft,iiecfolumc6"lo- 
cipone  eumpeterc  vbi,eicoailitucumeii:fcdexemplaarbiacaijea£Uonisi  vbi.t 
quepotcll.  '"'■  ■,■; 

^d$»l,S*4^arl»lte». .  ,         ^  .fiierincobeaspecaniasquzaahdllllipetipolfunc 

'  .  /  ;.$.flr.yi^..  Quodautcm  certo  rempore  foluen.. 

R  AT. i>  V  B .  Conftitntaidc^  ^  prztore introdu-  dam  conftitaitur,non  maeisante4icm  peti  poteft, 

£tit  fiintti|U>graueeftfidem&llere/.i.f«^niK.)&^r.  quslmfieicftipulationedeMOenibTommenimroe* 

Atquiinuentacritratiofr.mpcnd.v  fidei  in  confti-  dium  tcmpus  femper liberum  promiftori  ad  fol- 

tuto  datXjfi  pctmittaiur  conlhtucrc  ccrco  loco.lu  ucndum  d.;tumcfleinte!ligitur /.^^«/«ri»  j/!4j8.  i, 
enimficc s t  nunquam conueniri  poflltdc  conftim- '  uiterl.qui  btcgimt^Llilitrbmt  uS.f.dHMMIfdl 

ta  pccunia  is  qui  conflituit ,  ncmpc  fl  ad  locum  il-  ttT!f.olili«.l.qti9i(trt4  "joJnfrJtftUtt.^T^o  neque  ccc- 

lumconllituto  comprchQnfumacccdcrcnunquam  ro loco  ncque ccrto tempore  coaftftari  debct  con- 

veltc»Gitedauopeta  id  ficiat  fiuc  aliis  clctcntusne.  ftitiit(im,vt  aliqna,&  certa  cingjrifliiaKCfie  poflic.  . 
cotiis.ncc alibi  tamc  n  fulucre  velit  /.  x.fupr.  ttt.pro-c.  c . Notx  funt  cbatAandae  neqae-iropedignda; 

krgo  noncft  induccuduni ,  vt  cerro  loco  pricii^  liominam  libcr^ volantace^,&.cooucmionc*,cuo^ 

QttisoOnibMacfc  foIuturam,nequerutfiim,  vc  cet?  •  ficripoffi?,  vtfanii  conftttuatfelplunirojn w)?<?*Pr 
•  &  teinpore ,  ciim  con 
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eiVetbiscd:dti,cuin  piilln.catur Pi«tor  aLliuncm  lcgis.:IiLUiu<tiiuiorismtctpcetauonea^re(ur.Ncc 

ie  damruin  dc  torjlittHA  pe(*rti4,fi  ncqoe  conftiCacnr  eniin  pcudemibus  Itceret  ^iwdipfl-  Praetod  eam' 

Jcdcritvclfcccrit  id  quod  conftitu«t,ncqucpcr  a-  vctbisrcimgnantibiis  intcrprcfationcmollire.quia 

ttorcm  ftsrcrit.  C^>iiac  omncs  condicioncs  non  c6  quaiuuinuisdutarciuiinda  cnet,quomodorctipt4 

miniis i(nplcntnr,qudd  tet  i^bin poftmodum  fa-  legeietDt  I  frt^oat  ix. it^.Qm &  >'f  iiiWiiww.  Bli  i 

tofuo  pcrieritcitramorain.  Scd  t.inicnbcnc  (iib  •  tcr  iusnamquc  &  arquitaicin  pofitam  inicrprera- 

ionsic  Vlpianus»  {'ubucnicndumcrrc  liuic  conlU-  tioncm  roliPrincipilicct  iiifpicciei.i.C.<i^ /^i^.  ac 
'f  tOn^poftfMVfito  fuo  pciempram  nuUa  motkM  FtKcoredidom  faufli  incetptetari  poreft  ,  e&i«.fi 

ajtentenientecxconftituto  conueniatur.Quomo-'  •quulc-ni  crt  ir.rf  iprccaricuiiiscft  i  orulcre  l.vlt.toi, 

doantcmeilubuenietur?l.)atafcilicctillicxceptio-  ■■  tu.ncc  timcn  nncrprcunoPrstotis  intctprctatio- 

neautpottus-iiiflKedi(5liinterpretationc,  vtmbfi'^''  nem  ptudcntum  c:^cladit/i|ieq(ie  verdpnrtoribiM 

citutin /. vr  quod  vcrbis ecliviti  comprchcnfum  ommbtis  cadcm  iuit  mcns  &induftria  concipien- 

eftfintcrpictationcra  accipiat  cx  mcntc  Ptattoris,  di  cdn.li  vcrbis  unucniciiribus,  vt  coniUtexhoc 

quemnon  eftexiftimandum  inproponcnda  huiuf-  ^.8ccxlMtPrttors^.i  f  .DtTtittdH.Mc\mienim^3d[^ 

inodi  acbone,quxtota  cftexbono&  atquo,  &cx  (It  PiMcor  in  hoccdidi::  ,  li  piomiiror  fucritin  mo- 

bona  fidc,aliqiiid  iniqui  edicere  &c  dccerncrc  vo-  ra  dandi  vrl  facicndi,  vt  nartoiuj  ad  ijiq.  cxphcat. 

loilTe.Eftetiiutcm  iniquumconftitaentcm  perque  Non  vc  limplex  abnutiuum  (iiSiciat,quomodoIo>: 

non  rtcrir.c[uom!nii5  coni\itutofatisfacctet,&qui  quitur  Paulusin  l.mtr fiipuldntcm^.in  prirtc.dtrtrb. 

moiamnonfcciitincndccaiutortuiio.obhoCK)*  Qblig.idcil  daium  vcl laclum non  c(fc:quod  luiH- 

lum  i  quod  nec AMeiit  per  a6faM«ni»  cAm- debitoc  cerct  (i  fimplex  condicio  e/Ict ,  quam  proroiifio  Oc 

fa^tumprxftarenumquadcbcat ,  vtnccaliusquif-  difpofitio  null  i  pi.rcc/Ti(Tct  vt  in/.iiiiiLi  ^.lod.tit.Ce- 

quam  iimota  nuHa  prxceftent  l.ftiurd3m  ij.  tn fi.dc  cunduni  diilmctionctu  ciuiooV  Bartolic](  ^fiM^ 

figik.ll^i^^ fgMfuft iaon  idem  dKt^u  de  mmtm 69MU,fifkmlm\ i  i^jlifMiid.iftill)|ir.iirf.  \ 


4  ^  Hxc  autcm  vcrba  prxtoriSjW^^w^/foy/f  cum  qnod  conlhiuu:  vtrum  ad  tem" 

pusconAituti  pcrtincant,anvero  vfqucadliciscqiitcIUtioncinuahamuSjdU'- 

bitaripoieft,&puto,adtcmpusconlluuti.        '''T.^ft-     -  m».. 

deeoTefnpoie  inielHgtdcMtir,non  qaoconftita^ 

'  '         Jj §,vlf>H4e ^UItillfVe^S,  tu'"  fadum  eft,  fcd  in  quod  f  ikitio  pcr  conftitu- 

'  tumcoilatacft^uctempusilludin  conftitotoev-]; 

Rat.dvb.  CiimPrctoriiftionemctmfttRme  prefiiini  fir.vt  in  phncipiofauhii  legit,naeTadiiir 

jJccunixpoHicctur,  &  datuniir.  ff  iudicinni ,  Ciap-  fubintclligi  debcat,  nc  conftitucnj  eodci  i  mlhuti 

(laieacconftituentcm  ncque  dcdjfle  ,  ncque  fe-  &  Gbli|;atiooem&  moram  cogtraiifle  iotc|ii^tuc 

cifle  id  qiiod  conftituir.  apcttc  iigniiicar  icontta*  l.pramijfrr  it.f .i.Ybf  dicemns  iStf^Jhtt  rir.  qwmiod» 

rio(enfu,non  datutumfcaclioncm  J'i  cotempore  &  Accurf  ub  norttr  bcnc  intcrprctatut:  etgo  fi  co 

petatur  quoparatns iir  confntucns  vcl  date  vel  hr-  tempoie  piomiiroc  neque  dede[it,ncque  fecetit» 

ccie  qu  'd  promi{i&  Ad  quid  cnim  pcteretnr  con-  qnod  fedatntum  vd-jaohirathieonftiinefai^-negail^ 

tracumadlio.niii  vt  quod  courtituillcc  darc  vclfa-  nonpotcft  ,  quin  ex  vcrbiscdidti  aAio  daoda /ir, 

cere  cogcrctur  i  Cur  vcio  iudicium  accipetc  coga-  quaiiimpleta  condicionc  fub  qua  Prxtoc  a(%one 

ihusetHn  qui  pacatus  fit  prxftare,  quod  ifebet.'Z fi  pollicerar.Vennnenjmeftnequedatnmncqne&*' 

rtm7ififT-dtfr§tttrdt.l.fidebitoTiii.iiip.deiMdU.Atqai  Amn  fuifll-  co  (cmpote  qnodarivel  fiedoBiiaic* 

noo  daiuinccpo(lulacuiaclio,nilipoftlitcm  con-  Spcdandum  ii  quidem  cft  "^ffH*i""mi  i 


Ueftaum.lde6quelnlibitsnofljristcinpiis  Itriscon*  qooiddaii  vel^'potiferitfJfQdMirn.«^.ie«tf 

ttJlatxvelaccipicndt,acceptive  iudicijidem  eft,  i</(</t.Ex a:quitatc  tamen  tco  Iubucniendumcft,ii 

Ergo  hxc  vccba  cdidH  non  ad  id  lempus  tef  ercnda  alia  die  ofterar,  6c  quandocunquc  antc  litcm  coa- 

func ,  quo  promiflbr  folnere  es  conftiiuco  debuir»  teftataih  vt  (nbildrar  m  fcjSf .  qiiaii  puigan  njOMt 

-ifed  ad  tcpu.s  vf^uc  iitis  conteftairti.nhcnd.1.  Dec.  dumneadhuc  quicqaem  iniaeflecaepciiccatifi^ 

Vcxbaedidiiicutdccuoftinitoloquuncuc,  ica  &  toci5,vcmoK diccraos.    •    <  '  . 

,  .  17.  Pa  VLVs  libro  adEdidum. 
C^Ed  &  fialia  dic  ofFfrat,ncc  a£toraccipcrcvoluir,nec  vlla  caufa  iufta  fuit  non 
f^.iGcipicndi:xquriefl:,ruccurri  rco,autexccptione,autiuftainrerprctatione:vt 
fa<fl!ini  adloris  vfquc  ad  tcmpus  iudicij  ipii  noccat :  vt  illa  verba  ,  neque  fe- 
(ijjf  ,  hoc  iigaiiiccat ,  vc  ncque  io  diem,  in ^uem  coniUaiit,fecciit>nc^ue 
pollca. 

*  •  ■•*■,•■•■'':-•  .■•■•.*......... 

'  '  •flrc^i^,  ciiiusvcibai'd*omnTfto'cnincunindiii" 

RAT.xiyB.Mofa  quz  ex  lapfu  diei  conrin^t  i-  'mns4d>.^ox./H^r.DEC.SicuHpi1ef6riai'ftipnlaClob> 

pibiure,pbigaii p.dci  non  poccH.^ ;  diximus  ad  L  hes  recipiunt  intetpretatibheineii mentc  Pr^tori^' 

q^tdfitfiiifi  ^.[uft.  Xu^t».  txUfi  CaUMu  ii.  in^. k  in  e6qiil dtfterunt  a  conuencionkUbnei  i»  tmm\ 

reittik.  Ergoiiqnieonftimitcerto  eBmpotelelb-  titmMm ipmqu/igtfitrt fttmi. ufrJt fittir. eWjpnwUi'' 

lacutum,ficotcmpoce  nonfoluccif,audicnduso6  iia  fic  aAiones  Prztorix  ,  qocex  edidi  vcrbis 

cfUlaliadieofieiac^poinienioifiifelit.acpiO''  piwfiEiicintiir.  Pisitoat  enim  eic  intecpcctaxi 
Tom.  IIL     "                     :  .  > 
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«quiiat^ edizifle«ucdccreuine  videanir.  Ctt  inqi  aufteritas  &con((imaciaaiflori$,qtu  n  rci  mora  Sc, 

fderrtlibcTumPtartori  a&ione  conftimtx pecanic  nc^bg!Ciitiacoerccaiuc,Aluqu2(tJocft,iiu:adetur 

alkini(ioin(lucerc,vcInoninducere,potuttvuque  dctnennda  «ftiim|icioneteidebiccqucad  ceitati|( 

qaibus  voiuitlcgibos  &  condicionib.ea  indncere  dicm  folui  dcbtiii.  Tunc cnio)  prxci(2  it^jpucicn* 
ac  pro i lui c  ru b  ca dcmii  condicione . it  conftituens  >  <iam  eHc  dic i mus«AiiDa(ionem ,  quc  fiiit  ea  dic 
nci{t!c  de<lerttnequcieceiitintratcm|>asprxftiro-'<  IMM  xi.fupr.IitfdMt^J.  flt. fkfr.  it  umiUt.ttUki'. 
tHm,nequepoft>Aad  icmpus  vfque  Iniscoiiiefta- f  iifiCtUiiik ii.p<rriiNi. Neqi  de  putgatione nior«! 
tar.  Ncqoctamcn  PltKornionepaigationeinoni-^  inAtf i  hoc  calu  quicquaro  poteft,quianonad/&,: 

nimodo  perm^i(,(ediu  demdm  fi  crcdttoriuibm  fedamaliquemmotK  hoctcfcrendumeft,  ied  ai. 

Ciu6m  non  habuit  rcctiTandx  foluiionisdiabct  au-  vctba  &  fubltantiam  obligationis.  £ftv6hii  ciiiak 

tem  iuftam  caufam  fiiam caperateius  intere(Ic,&,  mots  vctrantur maximccirca  acceifitines ptincipa* 

vt  loqtiiiuf  Accurfius,fimora  ei  fuerat  dSnOia.  Ge-  lisobligationis,  cum  dc  purganda  moraquxcitur» 

iMiilcenim5cperpecuiieA,vttT)ur;puigaiiotiiin-  noncirca  ipfain  obligationem >  qoia  nec  puigaii 

quaro  admitti  debeat  poft  clapfum  aie, fi  iaro  «r*  mora.vnqnam  poicft.nifi  dim  omnia  fiint  intcgra: 

pcrit intcre(Icai5^risi.f(/E  ^  trtt\i.ftfr*SfHkeM-  tien fiinc aotem  intrgra,vbi  certi  temponscibmar^ 

tm.l fi  U4  quk  !}(.$•  Smmf».T)t  rir^Ui^.Quiiddi-  <io  debeii  cospit ,  qtix  ad  aliad  lempi^  nftmnoB- 

uetfum eft  in  ea  moracni  lapius  cmi tcnipoiiscau-  poceft^uio  iiuc  ipfo  imroutciur.  Sucoicrit  antem 

iamnondediciediicgiigcaciacaatAm  in  faciendo  nocediAo  Prxtor  ci.qui conftirutonon fatisfecit 

coqiiodfiecipvoiniflamecat»fletieh  potucrai.Tac  inaadicmpEKftiiiKuin,fiperaduiciuAe(c:it  quo- 

cnim  piirgati  morapoteftadcempus  vfque  litis  c6-  minusieintcgtapofte^ iatisja&uni  fucric ,  vi-1  daca 

teibtz  \ fi  mf«Um  84.MJil.lnd^(iue  eft  quod  in  iU-  eiezcrafione  cooKaaftioncm  cotillicuia:  pccuni^ 

pii^tionibuspM«libaffaOBaaaifianir|Niigm  iifotceiat|idataficaft£B:vcl«q«odmclinieftjuiU 

morx  poft  przteriram  diem  qux  iurcrpelfauit  pro  cdiAi  mterpieiarione  >  pcr  quam  fiar,vc  crcditori 

homine  l.wugfM»!' t^^t^tk emT.& imtHUt.fiifuUt.  deof^aAionem Pistor.Mciiuscnimcft dencga-  • 

quia  nega^iH»  poi|ftj^  le  qootjet  dencgati  iulK-  porc  (k ,  quam  fub  exceo 

ris  ratione  cofBilinnr poiM.quam  committipla-  prioneeamconcederc,vctn  i  /mtj[*rm  yj.v^jr  itM^ 

cuii ,  tum  quoqiK  c^m  perfona  nulla  fiiit,  qux  ad  fair J)irMi.Maxime  ver^  id  obcin(.rc  debec  in  hac  a- 

diBtndidampeCeciiilatfti4ii<4in»77.Dcvir^.«Ui.  dione  conduunc  peoiiiis ,  quc  cumficcotaes 

Inpropofitoaoiem  nonum  difputamusde  intcr-  bona  iidc  &  cx  xqiritate  vel  omninn  dcncg.inda 

jMCiandaeoruin  voUintate,itucr  quos  conlliiutam  e(l,vcl  cfiicax  eifc  debct ,  nulliquc  cxccpciGni  ob- 

aAnmeft^qeteidMncerpsetandamentePrfiorii)  noxia:  qr.od  incccetisfiercomnibn$pr«totiisdi-\ 

quomodo  nimitutTi  .icdpi  illc  voluctit  ca  vcrbac-  ik  i  fiini  cft.  Si  iHnen  adlioiain  a  Frxtorc data (it, 

^i&i jntqut fu^t  rtum  qutd  m^fiuuit.  Vuic  autctu  fic  i^uuii  facilc  pcr  obreptionem  concingere  potcft» 

•cei{nicfifo^NlumeAetinedido,/in(fiM  indiim  neceflarium  vtiquecftauxihumcxccpdonis.neque 

imq»tmC9l^UUH^ftctt'aiftijutfojlit.  Cui  intcrprcta-  amphus  iuft*  vl!i  inccTprcranoni  lo  us  iclinqui- 

tioniprxtecfamntaitixquicatcm.quzinomnibus  lur.EtitahxcvetbaiRicrptccandarudc^Mrmt^rw. 

-De  mora  qucftionibus  maximc  (pedUnda  eftt^  nt  dut  iufid  inurfrtttltitm  non  quomodo  Bartolus' 

ftriuim(>tS  /*^«»«ni« iwi.^iijj.illudctiafaucrquod  poft  Azoncro  iutcifrfr.i-air,  vr  hpcainia.^clalia 

in  cdido  Pr«coradiccit«<«»#f«'4ifl#rnM/?rrfrifflafl-  quantirascx  conftituco  dcbcaiiu,ntcellariaittc6- 

HHiiij jfiow  fMid  f$»fiuutium^ Ifftx.  $ .  4ir  Priir*r jiifr,  Riraentt  cxceptio  tx  i.f ai  4tum  jim frhu.  4t  fibit.  6 ' 

Quibus  verbis.cumaAorisquoquefaclumPrxtoT  vcrc)  'pccic$,nullafitncccnacia  cxceptio,qua(i  li- 

Ootauerit,oonmoduinfpici  volait,anconilitucns  berato  dcbitorc  iploiurc  ii  pol^  oblacioncmper- 

fiiCiitiomlMafokiendi  .fedeiiamvtrum  ador  m  «mpufitfpecics.  Qaod  cqrc^  a  Pauli  (cnlb  aiic^ 

moraaccipicndi.Eft  autc  in  mora  accipicndi  qua-  rinmcft  tjui  &indif{mcK  loijnif  .r ,  cxccprionis' 

diunihiladhucccepit  ipiius  intcrcdciiccc  confti-  aut  luitzmccrprcrationiinccclltuccin  ad  cundcm 

tncns fuerit in moca iolneiidi,vc  diximus.MctiiA  i-  cafiiffl  proculdubioreferc.  Quid  ?  Nunnc  audituc 

gitur noluic  Pritor,  vt  fa^lum aftoris  iiifinoccat,  rcus  ofrcTcns  (blutioncm  ad  terrpus  vfquc  fcn- 

adtcmpus  vi(juc  acccp(iiudicij,nifiiuftaai  caufam  tcntix?  Id  cnim  cA  quod  diciiolct  i^idiciaomnia 

habuerit  recufandjeiblllcionis,id  c(l,vt  intcrprcta-  cde  abfolutu:  i.i  S  vliim.  Infiu.  Dtftrftt.&ltn^jt» 

•tiiamfumus.nifidamnum  aliqvi  >d  cxmorafcnfc-  £lio)r.  Fatcot.li  modo  adori  in  p^ijenum  (atisfiat ,  id 

ak,v(  ncgari  non  poftitciustnictelle.  Inquo  roi-  cilnoniantumdebitipriticipalisnominc,  fedct- 

tius  agii  Prxtot  cumconfiinidkk;qtu  ad  dicm  n6  iam  accefliiminn  omnium,&  czpcnfarum  litisried 

iatisfircic,  quam  ({gi-ibtettt  cnm eoquiexalio fuo  canon  morxpurgacio;  ar  plcniiitmafatisfadlioel^ 

conttadu conuenitur ,  cuiaddiemnoniatisfece-  adquam  nccobligtucio&:dcpoliriofufficcrec,vi| 

«icirentm  non  alitcr  admiccicnt iuLp«i^|inda  mo-  tnaie  videtur  fcniitc  Bartolas,quia poft  litem  coiM 

rara,quimfiduo  iila  concaTrant,vt  ncqiic  3&om  teftatamfcmpcrfcraoblatio  ^n;  morx  purg.itiocft^ 

quicquara  adhucintctlit, &poft  paucos  dicsotfc-  6c  nccedario exindc  ad  condcmnatioiiciu  dcuc:-^ 

tatar,quodad  impcdicndam  moram  oftcrri  antd  niendumcft,autadeamfatisFa(!^ionemin'qaaun* 

^haKd.l.itfl p!>f^  trtf  &  d.^,  Stu  tnfin.  atin  hoccdi-  tum  fic,quantum  fiiiflct  in  condemnationc  A'  ple- 

Aoadoutut  i'rxcurpurgpitioncin  inorx  ,qupnco-  niihma  litis  xftimarionc  ,  li  condcinnari  magit 

«iinqnoiqiiaaalb  WritfitKij  diftct  li  tis  con(i|||^  quibn  abfiilui  dcbitor  voluii&t.Alioqui  ncc  abioM 

>idic,mtra^oemconftuutofatisf5cridcbuic.ldquc  ui  potcft,  ncccffugcrc  condemnationcm  ,  fi  nori 

uftcrat  eiuaia ,  aU  qiix  coiuiemnari  cum  opor- 

.•?^^:.iT=:v:  .,5..,:.:-,^v...  •4..,,-  Vv^^^  ..:^U,u,i^^im^'" 
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iX.  VI.P4A1ITS  Jibco  I7.ad  Edidnm. 

TTcm  i}k  vetbapcaetoris,  neqMeper^iSorfm  fleujfe,  candcm  rccipiunt  dubitatio- 
'*>ftem,&  Pomponius  dubitac,  ufeR^addiem  jCOBftitud  per  at^lorcm  non  (^e- 
tic,9iiteftedt,vel  poftca.  &  pucMcIuecad  diem  conftitdti  jr0&reoda,proincle 
fivalcnidineiinpctiituSylnitvif  aw  tenipeilacc>petitorpoa  venit  ip(i  noccre, 
Poinponius  (oibit. 

■ 

{>nECcdeiiie,non<]ui(letnoi>id(oliin]  <}aod  credi* 
l.  t/tHtHk  t8.  ror  non  adfiieiiet  [  nequr  cnim  »dcflc  cngrbattic, 

n.fi  cidenandaflctdcbuor  fw"  niitt  u  .iu  usconfti> 
Haic  icx  conrinuanda  eft  cum  $ .vlt.  ifidu  1 6^»-  luti ,  &  nU  die  folatuniro ,  vt  bcnc  do.  ct  Barto- 
^iLEftenimvtraqaeexeadem Vtpianilibro  V7.U  los]red  ralntio«medieniobIan(u.& abaaore, 
Edilbm,  c.indcmqucdubitartoncmcontinet  circa  vt  dixi  r,us,rcc<irataiSne  cJufaiiCquuracnim  certd 
intcrprctationem  veiboruro  huiusedidi.lcdiid  ^ui;,taucieprctoreroffeQ,  quemcamcaiurisciuilis 
Mr.  cifea  inierpreationem  verboruni ,  quz  peifo-  ti  prjetoctj  comninnef  f^'ai  adione  cooflitut« 
nam  iiromifToMs  rcfpiciunt  ««7«  ftdgt  rtam  qnti  pccun  x  cx  nudo  pado>connen<'i'  padtar.  quiai 
S9iiptm$,  Hzc  autem  lex  circa  inicrprctationem  a*So(ilianc  adionem  paflulaAii  fi  fortc^^uin  t- 
fcrborum  lefpidentiam  perTonara  adlorit  Htqm   piit»aItquod  inreeolanda  iblationcinteruencrit. 

cnim  illa  qtiam  lixc  vciba    qiiod  cxcufatiisncm  nullam meteatur:quod in  cx- 
recipiantcandem  dabiiationem ,  an  ad  conftituti   tetii  acditocibus  non  Jiroditec  inducendam  fuic» 

•empus  xe^nda  Hnt ,  ao  trahenda  vrone  ad  tem-  qui  ex  fnlb  aliqno  conttadu ,  aut  alio  ture  aAio- 

pujacceptiiudicij&IitiscontcflatarniJiquodnon  nc  ni  fiM,  non  ex  ircraprxtotis  indu'gcntia quxfi-  ' 

poteft  rcuscirein  rooia  Ibloendi ,  ancequdmdiet  uctunclta^uelicetad  hunccafum  fupradida  Pau- 

veneritin  quemfblnnitttm  fc  quis  conftitucrat,»-  Hfenreatlt  Ottp  petdneat ,  lariotamen  sequirati* 

ftorvcro  poteftctiamantc  dicm  iliumcircin  mo-  qtiaPauIus  raoucrur,maior  cfl  in  hoc  cafu ,  vr  dixi 

rarecipiendi,fort^ii  antediem  leus  luiutionem  quaminiupccioce.  Ncqueeft^ipdcum  Accut^f  - 

•baderir,at  aftor  cam  line  ctnfa  recnfiuieDC ,  cjkm  0e  flactob  dioinemtttenm  cahmitraaatl  ab  Vlpia- 

totum  n  cdiiim  teinpus  librrnm  iTt  Hcbitori  adlbl-  no.in  quo  tempus  at^irdhim  fltgrati.i  crcd  torii,  vl 

ttcndumi.fv»<<((r/4  ditjo.dt  ftlut.  i.ppuUtm  ijU^  io  Lfiiu  ftrifttm  j^yyPt^m  <<r/rg4(.i.l.}.).(iim  PiA»» 
^MUtitmijiUig.  IdqueeftquodVlpianoiin  hae  .  JkmiiffitrXumiinmJthl  tumqniiyii  tum.t^at 

legc  Ccnhk,fifi!r!e*ddiem  ctnftituti per  aQtrtm  ntnfft-  Sed  li  cum  Vlpiano  contra  Pjulum  fcntirc  quis  vc- 

fif  Mtifiau  vtlptfiu.Sic  cnim  lcgendum  eO,  non  vt  iit,eum  nccclle  eft  ad  raiionem  illamomnino  con-  ■ 

vtttgo mmvAfifu nificepetasdi Aionero jfcric  qua-  fugere,  auam fwo  codem  Vlpiano Jtialimo9,qoA4 

Ji  cx  morc  Iibrarij  Florcntini  fcmcl  tantiim  lcri-  vcrba  cdid^i  ficur  ad  conftnucum  cxprcfsL-  iclata 

£t3ni,&  bu tarocn  lcgeodam,  quod  oon  imptobo.  iunt ,  iu  & ad  tempwin  OtK>d  ccusioiuiui  um  le 

^ttoqne  antemcaltt  Vlpiani  lentemja  eft,  vetba  conlbmtt,rele|cnd8fincPfiiniin  eo  qnod  Vlpta- 

cdicliad  tcmpui  conllitufi  rcfcrcnda  cfTc  ,  nonad  nus  luc  fubiicit,  fi  aflor  valctudincimpcdirusauC 

tcmpus  iubliKutum  adbtcm  vfquc  conteilatam,  viauttenipeftatead  diem  conliituci  non  vcneri^ 

■eqoepoftetiom  vetbi«ftMmiwtqoa«f flfaeei!l&>  noceteiddebeRadt3ri,nondiileiMitilPanloNam 

ritdiem.in  qucmconftinuum  fuir.  Tritumcnim  fi  id quoquc  rcmpus  fpcfflaii  Pau^it  voluit  ,quod 

eft  quaittatem  iundam  veibo  inteliigendamcire  con(btutopr«iiitutumaut  praccedcrct  autfequc- 

lecundnm  tempas  verbi /.4.$ ./? txtrMtmfiifr.itm'  cetnr,  mnlto vtiqne  magis  iltud  ipfum fpedari  vo- 

XJtlJiRitn.ScA  famenalitetPauIo  vifumcftin/i^ffar.  luit  in  q  lod  rolutiupcr  conltitutum  col  ata  fuit»  ■ 

p^.  Vipiani  icntcntiam  verborum  qaideQl  dgoti  $cd  totadillirnllo  Vipuni  &  Pauii  adeos  caiusper- 

conaenire.quibus  prztorin  concTpieniloedlaov-  tiiiet ,  in  quibos  noh  fteteritqnidem  peraftoieni.. 

fus  cft,  fcd  .ib  xquiraccalicn  im  cflc  ,  quanrum  ad  quominus  ad  dicm  conftituti  loluiioncm  accipe- 

verba  qux petlunam ptomin~ofis  rcipictunt,li fort^  tct,fcd ante  tamen  iictctit  \el  poftea.  Vlpiani  icn- 

poft  comralEbm  i  proraillbie  moram  ob  non  Ibhi-  tftia  esnpne  veiboramcdifti  veiior  cft^ed  Pattll 

tam  fuadic  conftitiit.im  pccuniam  ,  .nftor  ipfc  in  exIentenDaflc xquitatc  cdidi  loiigt'  htin53iiior& 

inoia quoqiic  lit  recipiendx  poil  diem  oblata:  fo-  iuftioc.  £c  hrc  quidcm ad  iios  V Ipiani  &  i^auli  lo- 

Ittriofm.  iSqattmemmefleaAoiisfidamipfino-  cOtdixid^lnlKoeict,iiifitrasAcdiclnis&Battola<  ' 

icvcvlqiic  au  tcmpusncccpti  indicij  propterverba  cogcrcnr  nliquid  dccrede  qttJtliionibus  qtias  illi 

ilia  in  edido  addita  nu^ut  ftr  dHortm  fietifi^qoft  fi  dc  moca  iuc (ra^at,funtcnim vtiiea  &  in  quibus.fi 

additancm  ellent,alind  fbrtafle  Pantu  idpondi^  qttandooccatnnr ,  Iblenc  noftdad  Baftoii  diftm. 

fcr.vt  docuimusad Icgcm  pracccdenfcm,qii.ifi con.  ^oncs qiias in  h.incl:j;i  m  adfcrr.confagftc ,  nort 

iicnienti(ufic,adoriia«fiumfuum  nocere,quam  ct-  obleruantcs  quod  oblcniandum  ptxcipuc  ioic, 

dcm  mocam  m  prodelle.  Ar  quod  peniner  ad  po-  non  tam  traftafi  hfcde  moia  geneialiter,  qudin  de  / 

ftcriorai!lavciba,qux  Iblius acloris perfon.im  ic-  iatctprctationc  &  cfTrcflu  vcibotum  ccfidi  hiiius 

ipiciunc  ntfit  ftr  ^lltrmfiitij^ ^longc  xquius  eft,  dictnfittut* ^tamk.  £t  vet^  illud  fairumcll  quo4 

•cameodero  Paulo  eaficintcrprecari , vtfa^m  o-  piimum  Batcolatnotat,  fi  generaliterinrclKgarac* 

«floins  noccreipfidebcir,non  folum  a  quo  rcmpo-  adorcm  e(Te  in  mor.i  rccipicndi ,  fi  ad  dicm  non 

ic  dics  incra  quem  folui  cx  conAiruto  debuerat  ,vcneritinlocumiblutionidcftioacum.(juidcnin» 

pucfetlexicintcmpni  vlqneaccepriiiidicij.vtfupe-  fiaccddNmclpleveoctkrNaKer  in  moca«.ic|t 
riocecaltt^fedcBampco  laapoic  dicmgonftiBiii  .BvwtoaiMftm;NHMr«|i.ext  «yjiiM-G^iiM^^* 
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fufr.it rtctft.  [  ctfi  eius  Icgis  alia  longe  ratio  cft ,  vt 
infiri  diccmus]  Aut  fi  bcnc  fc-ntio.lolus  dcbitor  hoc 
cafu  ciit  in  n\otnttg.l.fi&f<rtmfiortmsi.  'ttifr.  dtd- 
ilhn.tmpt.   ElTc  cnim  debct  aliqui s  qui  paratus  fit 
fo!ucrc,vt  creditorin  mota  conftituatur,atnon  a- 
liquis  ctiam  qui  paratus  fit  accipcrc.vt  debitor  con- 
f  raxifTc  moram  vi Jcatunqncmadmcdum  enim  ni- 
hilpotcftimputaridcbitori  qui  nor  h.ibuitciii  fol- 
ueret/^fBiiM  ^.f.vlt.Uum  ijutdM»  i  ■j.h.fifUftlUinfr. 
dt  v[ur.l.vlt.infr.  dt  ltg.ctmmtf.  Ita  potcft  ci  impiuaii 
\i  habuit  cui  folucret,  &:  qucm  adirc  potucrit  ii  vo- 
luifiet.  At  non  itcm  ctcditori  cur  ad  diem  non  vc- 
neritjVtaccJperet  lolutionem, quam  ncmoofFcrc- 
bat.ldcoqucponcndnm  elTct  in  hac  lcgcobUtam 
ruilfcaddicm  confliiuti  pccuniam  ,  &  abaclorc 
rccuracan^y  Ul  altcm  paratum fuiflc debitorcm lol- 
ucrc,crcditorcm  verdad  dicm  non  vcnilfc,  vttrc- 
ditoti  aliqua  imputari  mori  pcilct ,  fi  non  facerent 
■Verbaedidi  contra  adorcm  ,  quemprxtor  voluit 
venire  omnimodo  ad  diem  nc  pcr  ipfum  ftctifle 
vidcrctur :  fcd  illud  tamcn  ctiam  ubfcruandum  cft, 
parum  intcrcftc  dcbitorisan  crcditormoramcon- 
traxcric ,  ticcnc  ,  dummodo  ipfc  dcbitor  non  fit  in 
mora.qiuntura  ad  hoc  , vt  pcricukim  rei  dcbitx 
pcrtincat  ad  at^orem :  nunquam  enim  transfcrtut 
in  dcbitorcm,nitiipfcinmorafuctic  l.fi txUgAti 
Cf  ftq.dtrtrb.  ebOg.  nec  moraadloris  (acitnicliorcm 
dcbitonscondicionem,  nilicum  ipfcquoque  dc- 
bitor  an;cftju  iti  mota.  ta  namquc  purgandanc- 
ccfTtr  6  cft  ,  vtdcbif  T  in  qucm  ^  criculum  fcmcl 
tranflaruineft  ,ab  corurflis  in  cicditorem  transfe- 
TatUi.-qiiod  nonmel  usfieripotcft,quam  fi  creditor 
ipft  in  mora  cotiftiiuatur.   Poftcnor  enim  mora 
le mpc r  nocct  /.iiH</ 1 -.wfr.dt  ftric. &  commtd.  rtt  vtn- 
iit.l.fiftruum';i.^  ftquiturdt  vtrb.tblig.l  quidtttmyi.in 
frir.c  crS-i.dtfilut.  Eademqiie  diltiniibo  adhibcn- 
dacft,cumqt)Ziitui,  dcquo  hic  Bairoliis  potiill- 
mum qiiaBrit,an dcbitor  iic  debcatad  domutn  cre- 
ditoris,  an  potius  crcditorad  domum  dcbitoris, 
nani  quemadmodum  quotics  in  moradebicorco- 
{lituendus  eft  per  intcrpellationcm ,  ncceUario  ad- 
cundus  eft  dcbitor,  vt  interpellciur,  vcl  inpcrfona 
fua  vtl  in  fuo  domicilio[dcbctenim  ficri  intcrpcl- 
latiocongruoloco  &coiigtuo  fcm|  ote  l.mordii. 
infr.dtvfur.  ]  iti  &  cum  dcbitor  moram  coniraxit,  li 
purg.ire  cam  vclit ,  ccrtumclt,  debcrc  illum  irc  ad 
domum  crcditoris,  vt  quod  debcr,ofterat, &  ita  in 
poftetirrc  mora  conltituai  credirorem.  Idcmquc 
iuris  cft  fi  crcditor  prior  moram  in  accipicndo  c6- 
traxcrit  :  debct  enim  poftca  dcbitorcm  adiic  ad 
purgandam  moram  ,  eumquc  in  mota  folucndi 
conftiiucrc :  dcniqucciuscft  qaioficrrc  dcbet ,  vt 
aducrfanum  prius  adcat ,  &  pcrquirat  nein  mora 
iple  conftitu.itur  aut  retincatur  non  ofFerendo  :  i- 
ncoquc  fi  moranon  pcr  interpelUtionem  contra- 
hcnda  fit  fcd  j  cr  folum  lapfum  ccmpotis  in  obhga- 
tionc  appofiti.ad  debirorcm  ea  res  pertincbit  cxtra 
caulnm  huius  cdi^bi,  vt  crcditorcm  adirc  dcbcit  ad 
offctcndam  ci folunoncm  ,nealioqui  folus  dici la- 
pfus  in  mora  eum  conftituat  ci)m  co  cafu  dics  in- 
tcrpctlet  pro  horainc/.ffr^ijM^m  ii.C.dtttntr.&  ctm- 
mitt.fHfttl4t.<]u<i  licct  ad  eam  maximc  fpecicm  per- 
tincat,  quzpornam  contincat,  fi  addiem  (atiifa- 
£tam  non  crit.Nolim  ramen  cxiltimarc  cuiti  intcr- 
prccibus.quod  illi  ex  ca  lcgc  infcrunr,in  caulis  can- 
eiim  pocnalibuj  dicminccrpcllarcpio  homine,icd 
gcneralitcr  incelligi  id  voIo,in  poenalibus  vero  cau- 
tu  hoc  uncuiu  fpccialc  cfle ,  quod  ca  inora  purgati 
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non  poteft,quia  nec  purgari  poflct,  fi  nulla  ftipala* 
tionirubicdapcrna  cccpifll  caclorisintcrellc.vtdi- 
X i mus  ad  ifr^ctd.tx Letfiftft  irtt  Kfnfrfiqtiit  (autitn.l. 
fi tt4  quu  n^.f.Stid  in fin. dt  vtrb.  obltg.  Ptrna  autem 
adicdlaviceciuseft,  quod  inccrcftfiuc  qu-^dadte* 
^aplcrumquc  credaturad  taxandum  id  quodin- 
tcreft  l.vlt.  inf.dtfitful.pT3noTi,rme  q.iod  cum  poena 
adicda  cft.non  fit  quxicndum  an  interfic ,  fcd  un« 
tum  quxnam  ficquantitas  &condicio  ftipulati(>> 
nislfitfuUtie  ifia  4lttril.4d  ditmjj.  dt  vtrb.  tbhg. 
Cum  crgodicsintcrjicllct  fcmpcr  pto  homine,c6- 
fequens  omnino  cft ,  vt  debitOr  canquain  inccrprl- 
latus  ,&  hocipfoin  mora conftitutus , ctcditorcna 
dcbcatadirc&  ipfi  offcrrc ,  non  modo  ad  purgan- 
dam  moram,fcd  ctiam  ad  cam  impcdicndain  /,i.C. 
dttur.tn^bit.l  formd  4.^  ti infr.dt  ctnfib.  ncca/iud 
cft  fiuc  debitor.fiuc  creditoraliquod  ius  contra  ad- 
ucrfarium  acqnirerc  fibi  vclit.Tunccnim  proficifci 
omnino  ad  aducrfirium  dcbct  t.fen.  $.  vlt.dtandiS, 
&demtnfir.l.vtt.cMcmdtii,inftrt.AUudenime{ivel- 
le  fc  tantum  cxoncnre ,  aliud  ver6  ius  aliquod  fibi 
vclle  acq  iircrc,  vt  &  Barcolus  bcncdiftinguit :  fed 
non  xquc  facileprobarcpofliim,  quod  Accurfi,i$, 
Baitoluj,  &:  poft  cos  cxtcri  diftinguunt,  an  dcbitot 
&  crcdiror  fint  ciufdcm  foti,nccnc ,  vt  fi  non  fint 
ciufdem  foii,non  cogatur  debitor  ite  ad  dnmum 
cteduotis,  ncquidcmiis  cafibus  quibus  alioqui 
cogcrccur ,  ncc  paritcr  crcditor  ad  domum  dcbuo- 
ris.  Qu  .dctfi  ex  hoc  vnico  texcuprobari  voluit.ia 
illis  vertis^ifw  ntn  p«Mr,mihi  taxncn  fufpciSba  pro- 
batio  cft,qi>ividco  iurishuiusfpccialcmcflcrarto- 
nem  propcer  veiba  cditii ,  quxnon  folum  exi:;nnt, 
vtpcr  conftitucntcmfacium  fit,quominui  fuadic 
folucrctifed  ctiamvt  non  ftcteiitpcradorcm.Ste- 
tiflcautem  vidctuifiad  foluttonis  locumnon  ve- 
ncrit,quamui$  ncc letis  iplc  vcnciit. Scac enim  hoc 
cafupcrviiumquc.  Acin  cxtciiscaufisfufficitpro- 
miflbrem  non  feciflc  quod  dcbuit ,  licct  nec  afltit 
cx panc  fua  quicquam  fcccrit  d.l.4ddtemjy.  dt  ebltg. 
&  4ctteH.&d.l.m4g.v4m  \i.  CidJtcentr.  &  committ.fiv. 
fuUt.  Rauoncm  diffcrcnrix  attulimus  in  fuperioii* 
bus.vtconftitucnsquiin  cograuaiur,  quoacontra 
iutii  &  ciuilis  &  prxtorij  rcgiilas  cx  pado  nudo 
conucnitur,inaliorclcuctur ,  nc  tam  ficiHconue- 
niri  cx  mora  fua  poflit  4rg.  l.  tum  quiio.  fupr.  deutre- 
ittr.Scd  aliaquoqucaddi  poteft  qu^  mihivtfpcda- 
lior  ita  &  conucnicntior  vidctur ,  quod  in  cxtcris 
caufis  obIi(;atio  prxccdit  moram,idc6que  folcmus 
diccre  null.im  ibi  moram  ficri ,  vbi  nulla  pctitio  cft 
Ififttftllut  ii7.devtrb.oblig.l.nttlUSS.dtrtgul.tur.  Atia 
adionc  i(Ia  confticutx  pecunix  rpccialc  cft ,  vcnoa 
aliccreampolliccaturprxtor,  quam  fi  conftituens 
inmorafucrit  prxilandi  quodpromifir :  datenirn 
illam  prartor  in  pocnam  fra^  fidci ,  qnia  graue  cft 
fidem  filleted.l.t.infrincif.fKfr'  Vndc&raciodubi- 
tandi  pctendaeftad  S  ftnult.infi  Non  auccm  vidcri 
poteft  conflitucns  fidcm  f»(giflL-,  i*i  per  aCtorcni 
quoque  ftcccrir ,  quominus  confticuco  lacufietct: 
fcio  nihil  poflc  impurari  promllori,  fi  non  habutc, 
cuifolurret</./.9nu//M$  vti.&d  t.timquiddm  §  fifH- 
ptlleitifi.dtvfur.Sed  non  eo  minus  habct  dcbicorcui 
Ibluat.aut  cui  oflcrat ,  quod  in  niio  furo  in  alia 
etiam  ,  fi  volcs,  prouincia  crcduorcm  pctqiiircie 
compcUattir.  Etfi  non  nifi  cum  a  liquo  l  io  incom- 
modo  &  vitx  pcricuto  id  faccrcpo/Jic,  vtin(/f^. /. 
vtt.Cid.de ctndttl.inftrt.dtllA.ftH^.vli.dttendtil.  &  de- 
menftr.dtil.l.vtt.iKfi.dtlig  cemmtfU3qnc  vt  cxcufccac 
debitoraaiata,uonfutiicic  vc  aiiqucuidiihcultatts 

Pixicxtum 
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prxtcxrum  poflitobtcndere  fcd  neccflc  eft,vt  pro-  in  ca  fpccic  vtrumquc  litjgatorcm  adeflc  iuflcrat. 

bct  in  fiupoteftaicnon  fiiine  ,  vt  fati^facerct  nec  lus nutcm  noftrum  non  iubctadciTe  CTcdirorcm,vt 

dolo  cius  m;ilo  tjiiicquam  factum  fuilTc ,  fi  mod6  dcbitot  pcr  laplamdici  in  mora  conftiiuaturiii?./. 

iufta  aliaua caufa  fueiit  projptcr  quam  intclligcre  nt*gi«m  ii.CJt conir.& nmmht Jfi^l.d.l.  tdditm  77. 

dcbcrcticdarc  op^rtcre,  vticriprum  cftin/.^ffif<  «i»mfr.«4/ig«.Scdetiamquiapcrarbittiumipfnm,& 

yfufrJtrtb  crtdtt.&tnl.vlt.  p.ptn.infi.dtUg.  Rbfd.  dt  cius  obitum  ftercrat  quominus  ad  dicm  didam 

idS.  Ncc  farismirari  poftiim  quod  Bartolusex  iis  fcrritcntcntiapofuiftet,quamui$  vterque  litigato- 

locijprobatdifficultatcm  foluendi  cxcu(arca  mo-  rumaJfiiiftcttpiancfiaddicmin  qucm  conftituens 

ra.ciim  cx  lis  ipfi s  contritium  did-rtc  probetur ,  6c  foliicrc  dcbucr,:t ,  neque  conft  tuens  ipfc  adfueric« 

fola  irapoflibilirajexcipiatur.vtdiximusSc  cx/.rtffl-  ncquc  crcditor,  aiflioni  qiudcm  de  coilftituta pe- 

tifmiu  i}7  fi.  iSuddt  vtrb.  tblig.  vbi  dicitur  difiiculta-  cunia  locut  cfte  propter  edidi  vetba  non  potcritt 

rcra  pr«ilatio'>is  multura  rccedcrc  ab  impedimen-  fcd  lamcn  non  idciico  putcftas  conftituti  fublaca 

tonarurili,neqacexca6redebitorem.  Etverincc  eiir,fcdneccflchabcbit  crcditor  promiflbrem in- 

Bartolus  ipfe  diffitctur  creditorcm  non  pofte  ex-  terpellare,  vteum  inmoranona  conftiniat,  fcqu* 

cufana  mora  proptcrdifliculratcm,  idquc  probari  paratum  probetacciperc  fuluc:onem,quo  cafiipcr- 

opiimcexhlclegc.fcdrationcm  diucrlitatisquae-  inde  conftituens  aAionedcconftitutapecaniate* 

titcx  co  quod ccttat aJlordc  lucro captando, rcus  ncbitur.icfi  ad  diem  conftimti  ftlusdebitor  mo^ 

autem  de  damao  vicaado:  .|aod  eft  ridiculum.nam  rain  contraxiftct,  nec  pcr  adorem  quoquc  ftctifter. 

pntet  id  quod omnes aihoncs rei  pctfccucori;  n».  Alioqui  mora  dcbitotis  prodclfct  ci  adtollendam 

nilnifi  mcram  indemnitarcm ,  &id  quodcx  patri-  obligationcnlquodeflct  iniquum.Nemocnim  fa- 

ino:iioabcft,pcr  cquuntur/.  iii/M/;»riir»wj5.  (/«  •^''i-  '''o  propriam  obligationem  potcft  tollcrc  LJt 

<^ 4^101».  Ccrtar  po:iiisdcbitor delucro  captando.  ftrunm  ^i.f.mtncvidtMmiu  dtvirb.tbbg.  necfuacui-' 

quoties  per;culum,  quod  pcr  moram  fuam  in  (c  quam  firuftratio  piodcftit  debet /.(/»w;iw>w  y.infri 

tranftulit ,  ttansfcirc  vulcin  ailorcm :  cui  proinde  tndndat.Un cendcm/utttfrt  iy^.^^/i.dt rigul.tur  \iu\zo 

non  cft  impurandura  ,  fed  morae  ipfius  debitons,  niagiscreHirurnuiaddiemnonvenitt&pcrqucm 

quod  ab  co  dic  quo  per  reum  ftctit  quominus  fol-  idco  ftctiflc  vidctur ,  quominus  conftituto  facisfi-' 

ucrct  pcriculum  cocpciitcflcdcbitoris,  nifi  ciim  a-  &am  fiicrit,intcipcllate  dcbitoiem  potctit ,  vtfol- 

clorfiiicinmotaaccipicndi(/iA/.i//»(/yii(^r.Jr^rrit.(^  uat,ncenimfiec,  vcfuaei  nioranoccat  taniumin 

(emmod.rti  rtndaScd  &quisobfccro,diuinabitcum  eo.quodamifit  commodam  diciquzin  conftitutd 

Accurlio&Baitolo,adorem  in  fpccie  huius  lcgis  adpofitafuerat.&qnxprocointerpcllaflct.fi  noil 

fuiirediucrfifori?Quidcnim  vctac  crcdirorcm ruri  pcripfum  fimilicetatqncper  rcum  fteuftcti  /.«4- 

agcntcin  autinaliaciuitatceiufdcm  fori.auc  valc-  gadm.   Nouaigirur  &alia  indigcr  interpellariontf 

tudine  aut  vi  maiotc  aut  rempcflatc  impcditum  quam  ipfcfaciacnon  dics<rr»./.Ti//4  S«#87.^.r/!<rii» 

fiiiflc ,  nc  ad  dcbitotcn;  prxftiruta  die  poflct  accc-  dt  Ug*t.  i.  cjucmadmodum  fi  iplir  primum  interpel- 

dcre  .»  Qao  tamen  euam  cafu,  an  non  pciindc  huic  lallcc ,  dciiidc  rcpctcndi  dcbid  inftantmm  omifif* 

Icgi  locus  crit  )  Auc  fincgcs»  ea  foriaflis  ratione,  fct,  quo  cafu  nu!la  priorismorzrario  habcri  poflirc 

quodpotucritcrcdiiormittcre  procuratorcm  [etfi  l.mtr*\x.tnprinitf.infr.dtvfur.  Ecita  bcnc  Birtolas 

noneflcillam  bonam  rarioncin  fatislocus  hicin-  «um.7 &t\.  In  luminanuiu|uam  dcncgandumeft 

<licat]an  non  idcm  dici  poccrit,  etiamfi  in  alio  foro  ei.qui  inoram  contraxit ,  quantumuisin  culpa  fit, 

crcditordcgeic  proponatur  ?  Alioqui  fi  mcrcatot  quamuisaductfariUm  iiwcrpellct ,  vt  eumin  raora 

Cambcricnlis  ccntuin  debeat  mcrcatori  Lugda-  ipfe  conftituat.Eftcnim  h«c  rauoomnium  optim* 

ncnfi  folucnda  nundinis  Lugduncnfibus  pro-  purgandxinorx.fi  .iducrfariusinpoftcrioremora 

simis  ,  diccndum  erit  non  fore  in  mora  mcrcato-  conflitui  pofliit,  quia  femper  poftcnor  tollic  &  pur- 

rem  Cambcricnfcm ,  eciamfi  Lugdunum  profc-  ^ii^xioxzmdA.tUnd  ty.dt^u.&temmed.rtivtatolk 

€ti\%  non  fic  ,  aut  profci^as  quidcm  fic ,  fcd  fin:  quidtcemiiMfrinctf  &  %  i.dt  folut.Cxtcxx  qu^ftio*' 

pecuniis  ,  fi  neque  mercator  Lugduncnfis  fueiit  ncsqHashlcadfeitBartoIus.anhacpattcciufdenl 

Lugduni ,  fottaflisin  villa  aliqua  Scbufiani  mcx  foricilc  inteliigamur  i)  tanui  n  qui  funt  eiufdcin 

ptouincixdctcntusaduetfi^alctudinc,  &impcdi.  ciuitaris  ,  anvciodliqui  funt  duntaxat  eiufdetn 

du*.  Qupd etfi Bartolus  ica circ putat  ex  dtB.l. abi  prouincir ,  prorfus  inutilcs func ,  poftquim  ncga- 

ttr  Cdltndu  ^ o.fuprJt  ytctft.  Ego  ramen  non  probo,  mus  ouicquam  refen c  an  eiufdcm  linc ,  an  diucrfi 


vfur.l  tbfigntttont  ^.Cdtfolut.  Ncc fimil c cft  quod  ciosc  crictur ,  vt  clcg >ntcr  Cclfu^  adolefcens  dice-i 

Poniponius  icfponduin  </ifl./.<riim,parnamcom-  bat  qucm  Paiilus  rcfcrt  m  ditl.l.  fiftrttum  ftipu' 

promiflinon  commitclfiance  diem  compromiflT»  tttr dt vtrbtblig.  Multacnim  pofluhtincidereexdi- 

aibiier  dcccflei ir,criamfi alrcruter  litiganti  : m,  qui  ucrfitate  tcmpoium Jocorum, & perfonarum , qurf 

amboadcflc  lufli  fuerant  non  aJfiieiit,  cjuemad-  fuadcanc  in  huiufinodi  quxftionibusomnibuj ali^ 

li»odum,inquit,fi  pcr ftipulacorcm  ftetic  quominus  ceracquc  aliccrrcfpondcri.lcd  &  illa  Baicoli  diftin- 

:ipcrec.  Hic  enim  poftcrior  cafus  prxfupponit  €tio  non  difplicet.an  quis  dtbitor  fit  generis  fuprc-»  • 


IJiatrtmpiortm  Y.infrM  dilton.tmpt.Vriotvcti)  c.ifus,    rc,&  quidcm  fuis  (umptibus.poftcriorc  vcro  cafu,fl 
quo  aibitcr  ante  diem  deceireiit,nihil  fimilc  habct    qiiis  dcbcat  fi  rtc  deccm  falmas  vini  de tali  vegete< 
,«um  noftra  qujtftione,  non  folum  quoniam  arbitct   vt  ipfe  loquicut ,  vcl  de  tali  vinea ,  cogatut  aediiw 
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ireaddommn  debicoiis,&  ruisfuiDptibuscKigere  cusiile  non  de  alia  reloquinir,quamqu«£cd[cbn| 

:  ac  tranfue  herc  quod  fibi  debemr ,  qnafi  hpc  t»ik  e»  lefetmcntD « tn  quo  debiti  gcneie  ToltaKu  few 

.BOIinimgemisquam  (pccicjaliquadcbcrividca-  teftatoris  il!acft,quirotumfacir,3i:  proiuiij  ratio- 

.titr,qiiBptoindepraeftanda&t.vbieA.tiiiuUituico-  achabctuiL^mi]}i& tibii}..mfi»MiJLangcL4i.f.vU: 

tiefierit,iurntfiaU6  aanflatafitdobiMloiebito-  SfMtimiJMti Ugam ^nfMMt^Sc qood yyy. 

ris,vtdi£Ecilioreracrcditotifjcerct  debiticxadio-  ||frjBC  fiacfpMWllfc  •. 

nciB&pcifecwtonfiniwww^?'*^''»»'^^^]^-  -.*•<'*.« 

I  ^Quod adiiciti]r,£4m^Hef fCtfn/4OT,f«OT con[iirfiebatur,MitamfuiJJe:intcrptei 
tationem  pleniorctnexigit.  narnprimumillu<lefficit,vtfiquidiuncdcbjtuni 
iuit,cumconftitucietur,nuncnonfit,nihilomiDUS  tcncatconftitutura :  ijuia 
retroriumreadbio  refert.ProindeiSe  tempoialia^tioiieobligatum,  conftituen- 
do ,  CeUIis  &  luliaoas  fi:ribuot  tcnefi  dmre :  licctpoft  conftiiatum  dies  tem-' 
ponilisadionis  eiierit.  Quare & d poft  tempiis  obligatioois ■  ie  Cpfjj/j^a^ 
cooftituerit,adhuc  idem  lul  ianus  putat :  quoniam  eo  temppre  conftuCtti^qao 
erat  obligatusilicet  in  id  tempus^quo  Doa  Cenebamr. 

diuntm:,  vt  a^io  iegis  Aquiliarde  tjoibos  tn  J.  2.  $« 

Ad  i.i.^uod  Adiicitur.  qiufitiiminfr.depritut.dm.  Sediiicdcqvuui6tt-- 

^  muj ,  rcrert  fc  retrorfum  ad  tempos ipAmi  contta- 

RAT.svB.Nonvidetatobfignatumqaodnon  diis.£igovtconftiui(uiD  vaieat&tcQcar,  fuflictc 

-dniat  obfignatum ,  nec  in  rem  yerfiim  quod  non  debitam  luifle pecimiam  eo  tcmporc  quo  contli- 

AuaitvaSuiiLfiprpfatrt  10.  h.vtrfuminfr.  de  in  rtm  tuebattir,Iicct  debitaeflc  poftcadefieattaccpro-- 

>1w/!Ergonec videtur debicum.quod  non  ducatde-  inde'  noccie  debet  quod  ante  iropnmam  adio" 

-bitum.  QuAndo  veromagis  rcquiritnr, vt  fit  debi-  nemoonlKintxpecunnetempnsittioiustempora- 

tum.quamcoccmporequofuluitur?  Alioquicon-  lisexictit  ,  quamuis  verom  fit  pciaaBia  aAioqBI 

didio  indcbici  locum  habci  H  quod  folatum  cfta  tcmporali  nullam  obligattonem  nequiilem  nani» 

nndebicura  fucrit  (olutionis  temj^orct  licit  antea  talem  fupcrcire ,  ne  quis        obligationem  bac 

debitumfuetic,  vtdixiraus  f^Md  Tit.dtunii3.iii-  parte  ieparct  ab  acflionc  ,  vt  apparetex  iiodnin- 

M.fifr,  Atqui  vt  naicatur  aAio  de  confHtuu  pc-  ius  i,  Aiioqui  nullaeflct  cauia  dubttandi ,  qaoi 

•cuniadebiumoporteteilepccuniam,  quarccmfti'-  minus  tenetet  coniHtutum  etiam  poft  ptxteri-' 

C0Ueft/.i.^.MiiNm/.«imfMi5.^.9M«iirxi{iimNi.iMff<-  tum  rempus  adlionis  ,  Ct  qua  obligatio  Cttfa* 

«»li.d'f«/)S|pr.Ergoetiamiiidquodcooilitutam  cftc  ,  neque  vet^  citiilimandum  eit  a^onem 

eft , debitum  fiierii ,  dtm  eontiicuebatut,  fi  tamen  oanftitittv  pcemtic  fubrogari  tioc  cafu  in  locum 

Jitmcoon  iit  dcbicum,  non  debct  tcnere  conftitu-  adionii  temponlii  poilmodum  cxtmi^jc  ,  vt«i 

tum,quia  adcum  cafum  vspcruenir,2k  quo  inci-  qoqqiip  eicjjjigtii  debucrir.  Acccdit  enim  eqO^ 

pcrc  non  potuii  /.  quidintumesfum  16.  frpr.  *dUg.  A-  oem  ad  priotem ,  fed  «quc  principalitcr ,  tioi^ 

q»ii.l.\  vifr.it  hu qutfrttun fcript.hdbtnt.l  ithitor  %i.  incius  locnmfubrogaravidetipoflii.,  vt  NfiiJl  ftft 

■Mtgtt.x.Vio\niz  fi  is  qui  temporali  adionc  obibi-.  &  lubtilitci  Banolus  docet»in  quo  dtifcn  hxc  fpr- 

jduscrar.putarcdhibitoria,quciiniturl!exmenfibns  ciesabilladeqtiain  i^itHAktri  n.infir.  de  mrt. 

4.(tm  fix ^y&pt^. infr.  it tiUit.idtO.  con/lirucrir  ie  M«/!i«MrNccruifu5poccftobiicidcbi{0perai3f(>- 

ibitttocoro,noodcbcctenetifipoftconilitucadies  nis  tempocalis peiemptioncm  ^i^in^^to»  yt- 

teAipocalis  aftionis  ezteiic  tnteunpetnts  adione  deti  tem  pcmeniile  m  eom  caiiinl  qad.inppcre 

conftiturzpccunix,pcxienimcumin  propofiroa-  nnnpotuit.Nampiccaid<|uodWi.eftnouum,yt 

•dio  de  conibcata  pecunia  vidcatnc  fubiogau  ia  rauiu  teneant ,  qua!  ad  tdin  calunvpeiuenerint ,  m 

locumiedhibitorisRDieiiutcm  iblcatiabrogatam  qaonmenincJpetienoiit>oraeruat|[iieqaeenimjt 

adlionem  eii»  nacuram  inducre  in  cuius  locum  vcccribus  omhiDus,eapropontio  admiiu  ftlicprb 

iubcogaucftri(^.//4itiflH«  io.i.qidiimridrumfMp.  vcra&projuisxcgab,vccooiiatex/Lia«m^«ir8f. 

fi^Uliti$0j.h%.fiq»ifiAe9iiiitiM*iiifir.wtltg4t.ftu  $.i.dtttg.uKjlxifiimt9%MprnuifJ.^tanim  140.$^' 

fiiuc.ftTUtnd.unf.uttmt.  Addc  qubdprxfctibens  dtmb4MgJ.mikl^iiii^Ml^fML\Co\ctknii^ 

voIbd  oedioiciooftiis  fimili*  cdeiouKntit&ci  ftiiinrerprcccsduce  Acairfo^,D«itoio.  cosaflus 

'qvilattt(ectc»cAmhabeacqiiijd  obiidacpetitoa,  excipere,quiiantineilcpiodad60eperfcdo,qua'* 

«X  Ifi  pupi&M  ^^jnfrJttdmnMUtr.  Si  aotem  dei>itor  le  in  propoii  toefl,con/brurum  eo  tempocefif^aM 

•lclBiilet,  ctiamacotiftituti  obligacioqe  iibeutus  quo mbecax  dcbitai|i'oaod  conitituererur  J  cdm 

«fiet ,  fiquidcm  fi>|nw>ne  toUitur onuwpbligatio  haboeritomnes  iasi$  fii^mnintes,nec  ad  cius  voli- 

ctiam  naMnllB  iMiaS^  QgClllD  ,millf^  Imbo>  ditatcm quicquamramdcfucric.  Altoqui  cikmin 

raciaf.                           C          >    -  rerumnacuram'hilfirintecertius/.i.ia/r.</riMr.^ 

Dbc.  AAibeotuKnmBpecaniseiefeitfeietror-  .^^.^w.niiuitameneflettncerriqsneHamiIIa<|PK 

.|bmadrempusconf{icuci,ideft,quo  conftiroram  perfcdumiatisvtnculumabitiltio  h.ibuillcnt ,  ek 

£iAu^fft,proptcr  iIlaverbaediai/74|^fy(r*ft;«Mi  hitaro.dilh<6qac lg^«tojad|iBMpcnderent.  Qu« 

pttMMiMm,tkm(tnftituibMtMr^ibHtm  /m//<,  quemad-  PifiOmmSitiliimS^              io  dtaj, 

modum&:  alixfuncadliones  ,qu«rctrot(um  fctc-  vtrlmltgtii.  quam  8c  lulUmaniu  probatlicbi$iMiC> 

£N»nt,l(Mladiudidjaiccipiekidiicempas ,  ncc  illud  tr*rin^l»fiuMUifS.  QuodYcro  obi!citarpr«rcvi- 

quc  egic-  bciiieil|lblqcpp     ^ecfitniiem ,  &  ci  qui  facisfe- 
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<i*t  cx d.lfi ^piBui  4^.dtdAmit  tut$r.Gcua  vcrura  non  JUuii.infrM liher.&  pofihum. 
'  eft.quiaquipr^rcriplirjnondicitfcroluiflc/cdrQl-       a    Qu^^rt  tififofitttmpmtbli^diuuii.RAT.liVn.O-^ 

ucrc  non  dcbcrc:ita  ncque  cx  ca  lcge  probatur.cu-  mnisdilpofitio  cajfctiir  fiik.\  co  tcmporcin  quod 

ius  volgata  leciio  ccttc  mcndoraeft,&:  ita  rclbtuc-  conFcrtur.  Ncc  tam  ijirpicicBdum  cft  ,an  fada  fic 

di,vtlcg«musi»^«»«/*w^ffr«/»i*r<tfiii«)lnonvtvul-  terapote  habi!i,quam  vrrum  coli^staintcmpuslu- 

j^b  M  ^tmpm  Itbtr^lm  r/if  ptzcedcntianamque  o-  bilc  vclinhabilc/^tft/^i*/^  4.  Cdtdenst.  Mtutnuff^ 

fteadunt  tra<ft.in  co  loco  de  plutibus  tutoribu5»  l.lity9.f  firt3iii^.i!tiur.dot.  Ergofiquiiid  quotl 

<juonim  alitcrfuctat  liberatus  nonrcmporc  ,  fcd  dcbjbat,conftirucrit  /e  foluturum  in  id  leaipus, 

exprcfla conncntionc  antequam  alius conucniic-  qnononerit.impliusdebiturD$,vaicrcconftirutun» 

tut,vtpluribusdocuimu$inIurifprudcntix  noftrar  non  potcft.  NoncritautemdcbitiMuicotcripor» 

fcicnti.i,Ditficiliorvidciipoflirill»obicdlio, quam  qiio nnitaerit  obLgatio & a^io,  quaia  poniinuB 

mouctBattolus.&in  quataracndiflblucndahzfi-  hiiflc  tcmporalcm. 

tit,&aaditoribu$faiscogitandumrcluiquit,quod       Dec.  Adkio  Ii.tc  rctrorfum  fe  rcfert  ad  tcmpuf 

pcr  agnitioncm  quaicmqujlcm  dcbiri  inccrram-  conftiniti,  vtfupri  Jixiirus.  Er^jo  vt conftitututu 

pitur  prxfaiptio  &  adio ,  qux  alioqui  tcmporalis  valcat,(uificit  debitcim  fajlls  pccuniaim  ro  tcmpo- 

Futura  crat,  pcrj>ctuctnr  l.fnui ^.ftd  &  fiqiim  &  l.  requoconftitucbatur.Ncccnim  ob  \<\  minus  i^uid 

tiimnelifftnt  S.tHprtnc.  C.dtfrafiriBt.  jo.  vtl  40.  dnntr.  nobis dcbctur.quod  p'.)ftca  fusitum fir ,  vt  dclinaC 

An  nonenim  (attf  agnofcit  debitum  isqui  antc  dcbcri,qiicmadmodumfolcmiudicer«nonroiTti-> 

pcrcmptam  aclionem  tcmporalcm  qtiatencbatur,  nus  quid  noftru.n  cflic,  quod  aliquocafu  !:  tc  npo- 

conftitmtfc  iUud  folututura  i  Scd  rLlpondcndum  rctuturum  fit ,  vt  dclinat  nof^cumcne /.  ««wiifw  6;;. 

cft,agnicionc  dcbiti  impcdirc  quidcra  prxfciiptio-  fufr.dtrtt  vindu.  Ergo  fufiicict  conftitud  rcmpor* 

nemcar.imaftionum,  quifui  natura  funtpctpe-  dcbitamfuiflepct;uniam,licitco!lati.-Tn  iitconfti- 

ni.T,  nccniCex  'mpctatotum  conftituiionibusfa-  tutuminidtcmpu%quoamp?rusnor.d:bcbitur.V- 

<a«  funi  tempotales,  fcd  non  poflc  cis  pctpctuarc  bi  cnim  fcmcl  conftituta  cftpccania.mhUrefcrt.aa 

quxfui  natura&originctempoialcsfunrthoccnim  priorj  obSigatio  durct ,  an  tcmporc  Citingviatur, 

fdiu';  contcftationis  primlcgiumcft.vt  a<^ioncso-  ciimadlioipfaconfticut^pccunixperpetua  lit.quia 

nincs  quanrumlibctabinitiotcmporalcsinannum  mcram  rci  pcrfccuti^incm  concincT,$  fr$xj»fE.xre~ 

■vfquc  cjuadr-igcfimunvperpctuct  l.plt.tod.ttt.  Extra  ffiU  l.in  btnfrdrtu  ^.dtof.i^.&dclun.Lr.  qiieroadmo- 

qucmcafuiniicutinoneftinpoteftatcdcbitotiSjVt  dum  fiantc  flnitam  tcmpote  prioicni  obligatio- 

€x  perpctua  adione  ficiat  temporalcm,  ita  neque  ftcm  folutum  cflctdcbitum,  non  eo  mintu  valctct 

vr  cx  tcmporalifaaac  pcrpetuam  :  piignarct  cnim  folutio,  qnod  obligatiopoftratemporefinirccur, 

idcum  authoricacc  luris  prztorij  vcl  xdilitij,  ex  quia  fufhccrct  h(5lam  cflc  folntioncm  tcmpote 

quo  tcmporalcs  illx  adiones  introdudlx  funt,&  kibliftcnti? obligationis,  ita  ncc eo  minus  valcre 

<jui'1cmcalcgc,vrcertotcmporcfir.i.intur,nccvl-  dcbcc  conftitntum  ,  quod  collatum  (ir  in  tcmpus 

tra  tcmpitsilludpofliniviucrc:vt  proinde  non  mi-  quonulla  fiipcrcri:aliaobIigatio,ciim  fulhciat  fa- 

nusaptari  iispoditq  lim  hominibus,quod  Ciccro  dtum  fiijfle  co  tcmpore  qno  nondum  obligatia 

quoaamlccofcribic.rccufarcnosnon  dtbcrc,quo-  pcrcmp;aerat.Ncccnim  malacomparario  hacpar- 

niinus  ca  quanatifumuslcccca  condicionc  viua-  tc  c^Konftituii  &  .oiutionis ,  aim  conflituens  it» 

nnis.Ec  vcio  an  non  multo  £cilius  eft.vt  adio  qux  plerifquc  h?.bcatur  pio  folucntc  /.  id/ni  tfi  Ki.fupri^ 

/iii  naturacrat  pcrpctua  ,  cx  conftituiion.bus  au-  h«ctit.itcit n$nin ammbml.ftnult.iufr.  Fitautcmhoc' 

tem  fadatcmpotalis.poftca  pcrqualemcunquea-  qtioqucnon  tam  excommunirationciuris,  quim 

gniiionera  debiti  fiat  perpetua,quaraca  quxab  cx  vcrbiscJidi,qux  cxpteflim  rclatafuntadctpu» 

.•  iniiio  &  fui  natura  fiietat  tanrum  tcmporalis?  Non  conftiturifafti.noii  ad  temnus  in  <^uod  (blutio  per 

tamcnirafitillaperpetua  qudm  rcmanct  qualise-  con^litutum  coII.ita cft.  Nec  Cinc  nouum  cft ,  vc 

rat,  rcmoto  duntaxatconftitutionum  obilaculo,  tcmpusipfumquo  concradhimeft,prxci$cinfpi- 

propicr  agnitionem  dcbiti,quxficit  proculdubio,  aitml.frox.§.vlt.if:fr.l  ciimfilim  jC.f.  btrtsdeltggt.iX 

Vt  nulla  ncg.igcncia  imputati  pofllt  crcduoi  1 ,  qux  vlt.in fin.dtditr  &  Mrgnt.Ug4t.l  fifiliH.famtlt4i  78.  infr, 

tamcn  potiirimaraiio  fuit  indnccndx  conrrapcr-  ii«v«ri.»Wij.Ncctur(um,vt  fufticiat  lemcl  incctfiu(l 

pctiiasquoqueadlioncs  prifcripcionis ,  vt  fcilicct  /e,Iicct  poftca  intcicfrcdcficfit,  quiafcmel  oaua- 

crcditotis  ncgligcntiapumrctur  diS.  l.ficutLomiitf  «flio  nonfacil^  expoltf.i(ftocxtinguuut/  <i#/i5.i.i>/#. 

'4.&  ftfitod  tit.l.vU.in Jin.C  dc  dnndl.  txctpt.tit.  dtptr-  &  lft^.fitf.dtftruoiorruft.iinit?  emnts  ^6.inpr.  infr.d^ 

ftt.&tcrtip'>r.4(iion.lnfiit.\t  taccam  quod  fcpius  do-  furt.  Aliud  cxc "plum  adhunc     fumi  potcft  cx^ 

cco,f.icilcni  cflc  cuuirque  rci  reditiimadiiiam  na-  pr$x.  S.vli.&  l.fcq.iHfr, 
tm  asnLfivniu  17. ^pd&mntfttatttn  fiti.fup.dtpiUl.1. 

1,   ^  Ercautemcft,hkrubiungcrc,vtrumpaEnamcontincathrccai5lio,anj 
cci  pcrfccutioncra.&  magis  eft,vt  ctiam  MarceJlus  putat ,  vt  rci  fit  perfccutio. 

W/.yifpM  acproiqdcquodammodoin  pcenam  fi:a« 

%>td%.X.E  re MUtem.  dlxfidci,vtdiximusadinitiumhuiuslcgis.  Erga. 

;  '  pocnalis  cft ,  non  rci  pcifecutcria  (altcm  co  fcn(ii 

Vulg&  BenedtutMtfljVtScinl.iMfrinc.fiipr.it  quoadioncsplcrafquealiaspocnalcscflc  dicimuSs 

reb.trtd.  Scdmclioc  Florcntinalc6lio  vttobiquc  &  qux  in  facium  conccpcx  (unt  pa-nx  nomine  ad 

clcgantiotelt.  Rat.  i>vB.  Adlio  conftitutx  pccu-  puniciHumdoIum&tadhimrcijVtin/.bMMUJiiJi»;!*^ 

itidcdatur  contraeurn,quiaddicm  conftituto prx-  ^.^.t.inf  Qutdfjlf.tuttrdutb$r.l.fritordit  ^.i.vlt.infr» 

£criptum  nonfoluit  ncc  lacisfccit,quia  grauc  cil  fi-  dtrtbmdUtbor.tudtc.fofiid.  Hicenim  punicurfadluia 

.^£in  tallcrc  /.  li//  frnuig.  l.  ^  1$.   «uf  pjtW^jf^»  ^^nllitucnds>  ^ui  ad  dicm  cunfUiuti  uc^uc  ioluic^ 
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ucquealitetfati$fccic»nifi  forti  quU  (ubtiliusdi-  nafcuntui/.i» ii«Wf<rii «J-jflifl».  Sunte»,  i 

c3t,non  tam  puairi  hoc  caru  &6hiin,qiidm  non  fa-  nim  commntti  cwinaaiK  onanes ,  vt  quis  lucrum*^ 

Aum.Sfdhoclcuceft  QnicnimnontJcitQuodfi-  flbi  &  aaioncm  cx  contraifli!  accjiiiiat /.«flwnaw 

ceie  dcbet ,  hoc  ipfo  fiat  contra  id  quod  facctc  lY^uiSufiu  ud  tit.  Vbi  t  b  liauc  caulam  adioncscx 

Adbn;ndkmkaistegi\hl.^mitfiimtu.4tr^U  concraduab adionibus  >  quxaucex  fadoauc  in 

#iir.DEc.A(aioh?cIicctlTt  prq-oii.if^fxedidlo.ta-  ftdumfunt ,  frpafantur.Intcrprctesncftri  nullam 

fnencxconoemionc  iufcituc,necidc6  compama  adhancVdubitanditationcmatiulcrunt^quiacaa- 

cft,  vc conftiniens  pmuatnr, &d  vt  aedJcor (tram  fim  Aeoriginem  & naniram  adlionis  hniu* ,  qaanf 

conf^quatur.  ErgopTniilisniilloiTiodocn ,  fcd  rci  nos attulimiuadittidamhiuiisiegistiiooinidk^ 

|pet(ccutoria,vt&:cztctxiMnncsqua:excontraclii  xcrunt. 

5  ^ Vctus  fuit  dubiratio,an,qui  hac  aclione  egit,  fortis  obligationem  con- 
fumat ,  Sc  turius  cH:  diccrc ,  folucionc  pocius  ex  hac  adioae£i£ba  libcracionem 
contingerc,  non  licis  conceTtacione :  (juoniam  (blutioad  vtramqueobligacio-. 
nemproficic 

Gondicucam  fuiflrcpeainiam  •  qam  abtfio  deheb»* 

Ad  %tvU»f^ifk/tfutm  tur.Qiio  cafu  d  per  contcftaiionem  cum  ipfo  cotH 

ftituentcfadam  fortis  obljgatio  tol]cicti4t,amin©i 

RAT.i>va.Quptie< alicui plurcsa^onesdeea-  let  crcditor  vtiiiinquc  dcbitorem,etiam  enmqiil 

dcmrcc»mpftunt,fiaitcligercdcbct,quaackiD-  alieio  &  ubI:;:;iiionis  5c  aftionis  gcneie  debitor 

ne  rxprriiiiualit,iia  li  vnameligatalias  amittit^  fiiiilet^quodccticmiquum  clTI-t.  Incoplanc,c<ui 

§»tdi»htrt4t9.S.etigtrt iMffAdttributjdtm  Non  cnim  conitituericquod  ille  ipfe  debL-bar,  mious abHudi 

plurcs  adioncs daii  folcnt,  vtador  omnibus  vti  e(l,minufq'icincommodi,ciliiinfcf.iciliusnccc6- 

poflit ,  fcd  vt  clcdlioncm  h.ibca;  vtr.\m  cxcrccre  modiiis  cx  vna  aciione  qiiamcx  alia  fit  foluturus^ 

tnalitl.cKm fihm  76.^.vMrikdtUg4t.i.l.i.^j.wfr.QiMi  fiue  egcft.itc  Hue litigandipemicacia(b!utioiic  de» 

Ugdt.  Poiio  vbi  adioncmaliquamclcgit  cxpluri-  trcdlct,inancinqvic  i  iciit  conHiniixpctuni^atilio- 

i>us,&exea  litc.n  conteftatusell,  hocipfo  confu-  nem.  QuoU  lu  duub.  dcbicoiibus  fcpaiatim  ctiam 

micoblieationem  (btci^,  itavclinihi!  cu  i  ui  cio  obligirislong2ditiecfumeft,cilmaltet&(btuendi 

confcqu!  pofT^:.non  tantutn  .i(flioni$  ,  lcdiphuscc-  vo!unt.itc  ,      conucnicndi  facilita:c  non  minn» 

iamdcbui  ijituiamicntiati.  hskdfdt  j^.uifr.dtiftftitt  quam  facultatum  pondetc  locuplciior  ahcio  cfle 

4/1./ fi fu flifuldtnt  ijviM fin.dt  vtrb.tbhEigo  6 quiade-  poiEc Lx^ifjqu ft^x^gMntdjitm  u  G.fuf.dt dtlo.Ap^ 

bitam  afcpcruniini  cynil  ituccit ,  &  contracuma-  paret  autcm  ex  hocmaximt^  $.non  ficri  nouarione 

^or^cricdc  conftituia  pccuuia.litcmqicontefta-  per  conftitutum  infpcdo  ctiamiurc  veterc ,  nccA 

cusfic,qttamais nihilpecceperit^dicandmnvidetnc  iioaapctlbna  conftituat  quodalia dcbebac,qaod 

pcrcmptam  cllc  non  nntu  n  .idl:iononi  conftitutx  apcrriusciprcfliim  cflin/.Fiii  <ji»i»  18.1/7/./?« fi.  A!''o- 

pecuni2,ledipfaniquoquc  fortis  obligationcm,ita  qui  nonduplcxcllciobl:gatio,quxpstfolutioncnj 

<vt  ex  neatia  obligatione  peti  (brs  amplms  podic.  toHi  poiIec,iedvna tanttim,il]a  fcilicct  quz  priore 

Dec.Etniitjs  coutcftatio  v  iin  contradus,'^  noua-  fublataper  nouationc  folacx  conllituro  fiipcu  ifct, 

cionis  plf  runque  obnncti. j.*.  tdtmfcTtbit  wfr.  dept-  vt  ml.tjued dtbum  i^.ififJt  maTt.uuf.dotiAt.l.  vU.tn fin, 

tuLlMtgtre  ii  i  \.&  Utlidm  i^.ihfr. dt  nntt. tc  con-  rftt.rtm b*btr.  ncc eft  conrrariu quod in  ftipulation^ 

lequeotcr  folutionis,  ciim  nouatioperimat  obliga-  aliud  uiris  cll.vt  falicet  fadti  nonntioccnlcaturpeC 

<ionera,non  minus  quam  Iblutio/.i.Mi.  ^.frttaut  pollctiotcm  ilipulationc.liin  camtetucnciit  noua 

In/?.  qu^»W9djdkJillMg.  non taroen  perpccuum  eft,  pei fon.i,  fi  totum  ius  illud  infpicias  quod  obtinail^ 

vtfola  contf  ftatione  pcritiatur  obligirio,  fcd  plc-  3.nte  l  vli  C.de  noutt.  Ert  enim  potcntior  in  cam  rcm 

zunquc  pcrc^-ptioncin  &ibiuuoueiu  fubfequine-  vfus  llipul-itionis  quam  conliituti ,  quod  Hc  nudo 

xe(ireeft,vtint4.vbidhtimus  /yr.dlMr  fw^fULwl  pt&o  &  citra  lltpuhnonem^.deetnfittuiJlnfiMiaj 

dtitt.Lfitx  duebus  ji.  ittfr.de  fttul.  nempe  quotics  aut  Idquc  Bartolus  etiam  docuit.  Scd  hoc  cut  ita?  Norx 

jurisr.icioaut  ^quitasid  dcfidciat.In  ptopofuo  au-  apetit  Baitolus.ied  rationon  obfcura  mco  iudicio 

teminmmaeatioiacit ,vt liriscontcftario inaftio-  jllacft,quodnon alitccfiertpoteftnooado,quahnfi 

Hcdcconfcituta  pc cunia  forris  obligationem  pcri-  priorobligatioipfo  iiircpcrimatur</./.i.(/f  niw^l.Per-' 

jaece  non  dcbeat,  quia  quoties  de  conftitutonaa-  cmptioauiem  illaiploiurcHcripcipadhimnopo^ 

Aione  ttaftanras,(nipUcem  obl%ationcm  eiufdem  tcft,fed  taciim  per  Aipularionem ,  qaia  tn  pa£tis  nu« 

forcis  fupponimns ,  vnam,  qu.T prarccllcrit , &  line  dum  fa«flum,  in  ftipul  uionib.  vcro  etia  ius  vcrfatuc 

qua  conftitutum  fieri  non  poiuilict,alteramaatem,  Lfi  vum  iy.^.p4ilut  nt  ptterttfufJtfAU.  Placec  aucem 

4|acczconfticacoac«eflerit,acprotnde(bbkitaper  quodfianotus  adhunclocamdtftinguit,c(edione 

lins  coiKcftationCm  obligationc  conftitut.Tpccu-  vnius  adlionis  pciimi  alias  quT  pro  cadcmrc  con--< 

tiic  alia  lamcn  &  priftina  obligatio  fupereilet ,  at-  Mtunt,etiamii  cx  diuerl^s  cauiis  competit,(i  caufx 

queitapartiraIiberatuseifetcon(Htaens,pattimn5  ulc fintoimtxaric.Noneciamfi (eimilcem pati.an'; 

libcratus.q  tod  .ibfurdum  vidcretur.  Annoncrgo  tur.Sedcrror  tamcn  Bartolipoft  Accurfiu  ineocll, 

longcmclius  cftdiccre,Donhtisconteftacione,icd  quodputatdubiutionem,qucab  Vlpianoptopo' 

peiccpdonelblaperimifbrtls obligarionefn,& (o-  nicar  in  hocf.deeoe(le,an vnlasa6b'onisetcdioi*d 

lutionc  ?  Cum  folutio  ad  vtraniquc  oblig.idonem  tollatiiralccra,qunc  tainni  dcco  t.inti)m  cfl  an  (bla 

f ollendam proiidat,vt  Vlpianus  hic fubiicit,tudo-  htis  cooteibrione  cx  conftituto  fai^,  confumatoc 

(cmefie dicenshanc/cnteociam,  per  quam  ftilicec  touibccisobliguto  cacra percepcionem  ft(blurto4 

^,vcaunaspecicliicairccMicoi^prqfcrtimn  ponas  ncm  nccncqux  longjbJia  &dhiet£i^j(^cflL 

Iip.PAVivslibtoicj.ad  EJidum. 
0,^uodiub coadicioncdebctur,fiucpurc,(iueceico dic  conflicuatur ,  ea- 

.  -     .      '  dcm 
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Hemcondicione  rufpeadimr,  Y^eidftcntecbndHione  ceaeatur,deficiencip,vtni;. 
qneato^depercat. 

mJ  iJjJ-     j  \  fi  •CCcfrorlacft,necpro?nTc  rubfKTcrrpntcfl.ni^ 

I.  M  ^IW*  19.             ^  fifubfiUenio  &  puecedcntc  principaii.  Idtm  veri 

A^t^ib  VB.  IiJ  qttod  fub  cOBdldoaie  dU>|ifiif>  cootlogic  in  ftipolationehac  parte.  quod  in  conftlf' 

aolloinodo  JcHccur  antcqiiam  condido extitctitf  toto,  quamais  allz& quidcm  permultae  (locinref 

<|uiane<).(lucc/ik,aeq.  vcnicdtes.  In  quo  diiFeri  ^  AipuIationem&  cooftltucutndiffeieQtiK.Nao.  fi 

debiiotndiEcistti»««AisdiescefllIfle  dicitur,  lic^c  pucaftipolatio  ioKrpoaatarcciamaoiiBOBOiian^j 

rbiuventtitUtiMiiieitydevtrb.fignific.vbid-dtat  ix  pricedcntis  flipu!jti<ini$  cun  Jicionalis  dicl- 

ccdccediemnihilaliudclicquainincipcrcdebcri.  irus  nouationein  quidciuticii  fcr  poflcuureni, 

'  Atquivtvaleatc&fticutii.opoccctiidebitameire  fcdco  demum  cafadeiernpore,  qnopriorisftipu. 

idqnoc!  c^X\imt\>tl.i.fMbituiiuqu]^.^  qu$dtxip-  lationis  condicio  cxiitctit  l.ji Stuhum  Z.^.\.l.quotm 

wmlbdiltHMt  iu'&  lfr«x.i.\.fufT.  Et^o  id  ouod  fub  I4  tnfr.  de  n$tut.  tlfe  enim  debec  obli^acio  prius 

cA<Bdoaeii<bicar,Deq'i  purd,  oeq*,  ccrto  clie  cofti»  qulm  aucnooacioncm  aac  conftltilcani  polat  ad> 

Cnlpoteft.D£C.Ce(tu cftid  quod  fub  condicione  niictere,3C  proinde coiu!icionisc'icncusneccfrait& 

debetar,omDioodebiciiirlincueniucondicioBis,  expeAandus cft.  Inconnitutocamca  hoctaDtoa* 

a<ieb  vcmortuo  incerim  crcditore,  attamc  fpes  illa  perCios  eft  >  qndd      conftitotam  nnmqoam  fit 

debitiinipnus  hctedc  Kafmittatur  ^.ex  {SdidonMi  nouaclo,  quomodofitper  ftiiiu!.i:ionem  ,cilm  id 

Vtftit.tUverbnMg.  Incoq.diltcrtcuJicionalisfti-  a&umeft,vtdiximusadfincm  lcgisfupcrioris.  In 

pulatoi  ^  legatario  codicionali, qni  fi  pcndctec6«  ^no  IBBoifefte  errac  Bartolos,  qui adbaoclegccn 

dicione  rooriatur,  nihi!  trarmittic  ad  hcrcdcm.nc  notat.poflc  ciiam  conftiturum  fitri  anin.o  nnuan- 

'quidcmfpclcgati  l.y&f*f  infr.quAnd.ditflegat.tod.  di.  Qiiod  j)erindcabfuidam cftacli quis dicc  cc, 

Leg^clus  coim  condicionalis  pcndcnccconJl—  poire  confticatoro  fieti  etiam  per  ftipuUtioneni 

Oone  noUomodo  c!l  cieditor,id  eft  nc  q-.iidc  con-  contra  Ug.  1.  §.  eum  qui  fufr.  §.  dt  (tnjlitun  Ihjiitut  d$ 

'dicionaUsiacis  qui  fubcondicioncftipulains  cft,in-  4llm,  cum  rm«  ftipulationc  numqium  tia'  nnua- 

tcrimeftcredicotlalicrccunduro  quid.ideftcon-  cie.  Neqaeadrempcrlinet»fiquisobi<ciat,Peca« 

dictonalis  l.  ucui  ^i.iHfir.dt  tbbg.  &4Qian.  Portb  ntam,quzcoDftituitar,opor!eicdcbtiair  I  i>:°c<.  >') 

condlcionalescredicoiesnemoaabigic eflc  ctedJ-  tcmporc  quo coDftituebatur  i. tfr$x.i.i.fufr.  Nam 

totcs ,  l.crtditntt  Vhl.a«Burtt\^Mntbif.figm^.  ie  In  propofita  fpccie  ,  qnaDdocunqao  «dftente 

Cum  ins  illud  futuri  in  condidonis  eoeatura  de-  cnndicloneciManca  appareciam  Iplocoocra^as 

bici  fado  Sc  contradu  ptoprlo  fibi  acqoifiuerinr,  tcmporc  deBttatt  fiiifle  pecuniam ,  qose  cttp^ito^ 

non  ex  altecias  mera  voluuace  ac  iiberilicate ,  vc  bacur ,  cdm  euentus  condicionis  qaandocoo^AAl 

legatatij  condidonales,de  qnibus  in  d.  Lit  cm,6c in  fapctucnieosfiiciat,  vt  aAus condicionalis  tam  in- 

ea  caufit  efle  cceperint,  vt  innitis  iis  ias  lUud  aafei'«  de  ab  initioparasfaifle  eziftimctur ,  auc  fauc  (:er- 

ri  nonpollitlifMi>«iMi(»  ^.infr.quipttur.mfigiitr,  indehabcodus  ,acfipurus  fuiflec,  oec  vllacondi« 

hsb.  Ergocondicionalequoqucdebicaraconfticoi  ]Blofiefo(penfus/.^nwti.$.iiff|i-.fiu^tMrJ»/igffW 

»otcft>  adciSqae  pur^  &  certo  tcmpoie.  Nan  Oc  bki.  QtfemadmodamdcontTano  dcfcAus  condi^ 

^i*i^^(l|Mf  obeumaximipccnnias.indaAafahr,  cionts  facit,  vt  qood  fub  cui  ..<.u<..c  pron^iirum 

«insB  adhnc  petl  non  poflunt  /. ).  %.vliim.[iifr,  Sed  fucrat,pecinde  habcH debcajcacii  ptbmillun)  nuti- 

cilmboc  fic,  conftiintam,  quod  figutlverboratal  quamhitflcr,neqaid<mfub6mdkione  (^eeihdaMl 

vidctur  putu,  rc  vcraiamen  6c  cffcSu  condtciooa-  ib.fufr.de rtbxrtAit.  PcnHcr  ip  uit  cx  cu;r  ti:  an  hu- 

|g cfV  1  OTi^  ^q^^T^^^fFfTJIft^^fr^  iufmodi  cenftitucu  vaieat,eftqt;c  hiccafus  cxco* 

cswente  wiiilSik^i^kMrti^Sbiatkli^  rtmnaiiieroln  qaibosexeacacu  appaiet,quidaiH. 

ver6  dcficicntc  ,  vtraquc  ^aio  dcpcrdit,  id  eft  tj fiwrit /.fiiir»  9!^.;.  w»mimpi§t,itfiimJLfti^ 

camprincipalis^qa^  conftitacoria^oienihiloi-  diiait/iMirijjifrdtuiMi'. 

•  ^  • 

ifSedistquipurddcbcc.»  fillubcondicionel^nftituattiaquitPoirponiusf 
In  hunc  vtilem  a^onem  efle; 

Ad  $.  1  ^ed  u  fMi  fmre  dthet,  iim  cij.  itverh  ^[^.Ergo  contraaot (altem  pratr 

Rat.  DvB.Id  «^uodliib  condiciooe  debetor,  tec  mentcmprstoiis,  Secdifheft,  vc  quodpuri 

poteftconfliiu^  pncc,vt  modbdiximus,ita vcca  co  debccat»fobcoodicioneconfticuatur.  Mt;am  igi. 

confttcuio,fi  modb  poflc^condido  cx.iftat,  dirs.  turnoneftex  hainfmodi  oonftituto  nonnafci  di- 

adto  confticac»  pccunlac  daii  pofEt.   £rgo  reftaro  adHonem  COll(£iliitBpccuni.T,fedtantdni 

mulco  magis  diceadum  eft  ,  (i  quis  fub  coodir  vtilemexcquicate,  quoniamadpublicamvtilita- 

cione  confticuerit,quod  putd  ■^cbecur.dandam  el^  icm  percinec ,  h«c  quoque  conftituta  admicd  ex 

leexeo conftituro  a£boncm conftitucz  pccuniar,  volanute&  confcnfu  pai.ifcenciuro,ex  gcrcrali 

dLmque  non  vtilero  dantaxac,vt  Paulus  hip  faibit»  catione  Edidt  de  DaAis,quia  nacucali  cquicaci  c6- 

fcd  dire6lam  ^  cilm  id  quod  pqrd  debimr,  omnU  neniens cft,pafta  iemari quic  ncc  cdtta*]eges  funr, 

tnododcbracur.ncccaentasvllus  cxpe6buidasfit,  oecadaerfas  plebirdtaaut  Scnacufconfuita,  nec 

TC  Aadpoffitanvalharnmficconftitutum.  Drc.  contrabonosmorcs£,iJjarisjniiirOT7.^.4isrfr«fs^ 

Conftitaia  db  eu  maxltnd  pecunias ,  quc  adhuc  ftifrJtf*&.^2^  eoim  edidfaim  hoc  3c c^nftituta  pe- 

pcci  Don  pofToiiC ,  indntla  funt ,  vt  eorom  vtilitaa  coniaquodimodb  fubalteirii,  vt  loqnucur.cdidid 

eUiqoaefle  poflit  l.^.§.rliim.fafr,  At^ntqnodpo-  dc^aais,qaiaoecc6ftitatjifit,oUiperpa^u,vC,d»> 

lE^aebecariian  peci  potcft ,  qaod  auieinnibcoO-  xiinaBadlj.)Syf.Hocvec6  AccorfitisnoftcrnftiiH 

didon»»»  oifi  po  it  cucntiun  condkiBBit  tofct  trikrihariwitfaaipa^ 

jom,iij4       :~    ^        " '■     -  ccc 

•  I 
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quafi  tffi:acemad  dificrcniii  noadhiQnisdircftx,  tcti  peiipofle,  cumptJorilU  obligario par j  pftr 

<]uomo(iat.oscxpltcauimus,  red  adlionls  inutilb  amlUniniincoadidoiitleneqoenottauhcncqae 

<(lncficads,quodccr:enonitac(l,  habcnt  enim  tiooari  vnquam  fpcrcrar.  Iwqucnoopotcltin  hac 

«dihonoraricadtores  dircSz  lnts  viilci  inqut-  rpecielocaseircciquodlauolcnus/cubitiot^ctt. 

Wdaoi  caiibus.vt  doeutmasin  pizcedctibus.  Ex-  iiMW)<./br4<ri#.(f«fo.quia  nuliopeninuaUuia. 

«eptafola furtaflTis  aftlonc  ad  cxhi!  ci  dii,  qux  di-  certutneft  ancxpttote ftipnlatjone,qilz pata  foit, 

veftafempeccAjnallaytilis  Uidmftrutu  16.fiifr.4i  piflmtfn>rdebitaras(tt.Ncceftqucdcijm  Baito- 

«liA.EIegantecTe(6qazritanquodpurddcbctur  1oaditciasexceptiocc,nifiapparLatfadlu  cOc  l6. 

ex  prima  oblit^atione  pcti  intcrtm  pofTtt  pcn Jcnte  fiitutG  animo  nouandiaicq.  enirti  id  fictt  vtiu  cafo. 

jconiiituii  obligitionc,&  condicione:8i  tefpondct  poteft.vcdiximusproiimd&ad  ^.vUA.fTtii.fnfr. 

X  ^  Sipatcr,veidoiiikoscoD{litaemreroIutuni[D,  quod  fiiitia  peoiliot 
iion  minuetur peculium ,  eo  quodez  cauia  obtriaus  eiSe  cosperit.  &  licetii^ 
|erieritpeculium,iiontameiilibefatur*. 

,  .  liorrm.  Qijoc^  cfT  t  tlJiciilu.L  uni  vrudumtaxat  Ct 

Aa§.3..  St  f*ttr»  4cbiium, tjiio J  proindcnonr Ui  ic.i  climminucfc 

H* T.DTB.Non  ctntibi  qnod  filinsfaoiillaivel  pccuUnns  poiefL N6 enin  quo tu pl c  x  fit  ob .igatio, 

feruus.fcJ  eiiaquod  pater  ci  caufa  pcculij  ob  Ci  n-  fc  J  quo  >iplcx  dcbitu  in  ca  rc  infpicicndu  cil,iicc^ 

tu&u  fiUj ,  vcl  uoaiimu  ob  conuadu  iciui  dcbct,  taaic  exiftimandu  cA ,  li  pater  hicauc  dotmnus  ab 

•&inuicpecaiian),vt  fctlicactantoniinaslnpeciiUo  aiiit  credlcorilKc6aeniatur ,  ftatimdedocebdn  effa 

«dlcintclligatu:,&:  confcqucntci  u\  aclfonedcpe  h  )C  cicbitum  priufqua  jblit  patn  vc!  d  ,mini'.  .Saf- 

Clllio,inqaaniinirum  nilulcnc  potcft,idh  qood  £citeniro  itscauctiiQtcrim,fccundu  Matccili fca- 

«ft,8c  qtiantnneft  in  pcculio  l.ftd  fi iMHnum  9.  «fiif  tentiam  de qua  In  d.l.ftdfidmiii f,vk.dtpecul.  quod 

l.ptiuliu  f.itemdtductruur  &  l.ft,)  mprincip.  &f»ff.tnf,  Sc  Accurlms  nodcr ad Lfcq.nout.  ViJctur  autcm 

dttteuLAi.f\iH  cu  II  pai«r  vel  auuuna& conlUiuii  le  anhi  locus  bic  efle  nuncus  &  mucilus,  Sc  ita  icili« 

foldtara  quod  fiiit  i<«  pecnlio  t£poie  c6ftitoti.  es-  toendust  vc  legamusaMniMMwaU^arie.lic^a»- 

indc  c(£,'irc(rcMigitH<.  A' obitri^usa<Slii>ncc6-  mtrttur  pe(uitum  t$ qni&e*  Ttrccipfi fiiidbas  lifr^ 

^tHtZ|)ecunic.Ergoabeotcpotedicenduellim>  j).c»nk^.s.vbivide^ 

■ninutum  fni^c  peculifi ,  vc  in  lanco  «ntnorC  quan«      a  Er Jic^sanniHirpccriil^w tmm  GkMMr.RAT. 

eita'emc6dc.!-ripjlcrvcldomi  usdcbrata  io,  e  dvB.     nsciD.  Hic eadcbi cflqua*  ad  ^.t.l.prort 

aIepeculio,iu  qua  occiolctinipici .  niii  quaniulit  fufr,  VidcbatureuimfiaiiacflcobiigatiOy&adi» 

inpeetili-^teporerdiadicidsrf.fR^MTi^^o.iwfi^.if  confticatsE  peconic, finica priore obligatiooe  tt 

p«a/.Ncc^  "  MiK  "aripotctt,  iiuui  not.a  I  c  bii^a-  at^.oncdcpcctilio^-uihxcacccircrat.  Ccrtucaim 

liu,q  IX  .;icditott  r 6»a  patt i  vel  dor.unu  cx  cdlii»  cli peculiu,  vt  ciegantcc  Ftonto  dicebat iimileelie 

tacoacqairitiir,n  diximoaad  i.pltAfHx.fiipr.  D  s  c*  homini,nafci,firetceTe,  decrelcerc,  mori  f,  ^mriiMn  * 

N6fii  j)aij^Jcrior  patTn  q  .^o::;iM  i$,  qui  ■  o  \itnit  njfcitur  j{.o  jnfr.de ptcul.  Moituoaaccmpcculiomo* 

ic  (olucuram.quud  'i  dchcbit  adtionc  <ie  pcculio.  tiquoquc  aCtoncmdc  pcculio,quf  .rctlicet  teoera 

EtiS  enim  noua  obligacio  efl:,quse  ^«r  c6fticatfi«6-  Bea.fH»ceft,«bl  nnllu  eftpecnliam  d.  l.qudfji.io.& 

xrahitui,  idc  tamc  Jeb^tu  cft  qu^d  i  i'i:  co^lituntm  pt^ tod  tit.  Et  confcquentcrexijnSaactionc  dc  pc- 

fuit,&  quod  ii  ant^  dcbcbacuc ,  ea^cmqfolutio  ad  culio,  caicoftttutu  accciicrac  ,fiui(4  quoq.adioi^ 

ycramq.obHgaclon<tollendS  profieic  4.  ^.vlr.Nam  c6ftiracstpfecanls,  qac  oon  nifi  ao.eflbrlaeft  a4 

ticc  nou.im        V)  a  nuir.c:  -ti  '  n  Jtucrfaj  cinfas  prrcedentcm  obligationc.liiicqu.-i  ncc  potcflfub» ' 

jpcofii  1. 10  amtratmil/.  44.  tnfrM ftlut.  nibil  igicuc  iil\erc  l.t.  §Mbttum  l.tum  qui  i.f.qu9d  txituum  LbMQu 

«auTsr eft,  ear  ob  cam  conftitnii  i^ligacionCpeeB-  wm  nj&  fi-^»  Sed  deeldendi  ratto  SUa  eft,  quM 

Imimmmutum  viJcridebeat.Nccmagis,  quod  ad  ciifti  vcrbanihil  allud  cxigunt,  nifi  vcquod  cotim 

•Uoscrcditoces  pertinet,qtuimquodadh|inc,cat  iiicutum  cl^,  dcbitum  fuertccotcmpoEcquoco»-* 

ponimasfaillee6ft>catft,lic2cc5crirencirevidea*  ftltaebatur,rclaca fcilicctadioneretrorAm adttf. 

tur  Accurfius.Quid  cnim  rcfcrt  patris  vel  domini,  pus  conftituti  r.on  ad  illud  qao  agatur cxcoDftuu* 

aaadionedcpecalio,an  potiTis  coofticutzpecu-  todJ.fr«x./.i*jM/>r.  Coiifticuti  ergoteropasduota- 

aiaccogacarfoliicreeam  ipiam quantitat6,qa;ian  saeinrpicieadam  eft,non aAionisinlHcatx.Sufli* 

lemcl  dcbita  crar,  &  quam  non  nifi  fcmcl  foluere  cit  cnimad  conflitnti  va'iJitntcm,vt  ab  inirio  ma- 

CompclUtut/Plan^  dubiiandum  nonellquintaiir  ccciamfuam  iumpferitit  debiio  quod  cumfubndc' 

tominibacceptoiifintcsceripofierlores credito-  bacfermdmreroabediQoprsKotie,Tra^roqiix 

reang&tsdcpcciiliojtanqna  peculij  quSMtatc  im-  ex  coconftituto  fcmcl  potnit  compcrcrc,nri.qu;im 

ninnta.  At  non  propter  obligauone  Loftituixpe-  cx  poHfado  podlt  tntcrcidere  ob  id  loliiin  quod 

ciinic>red  propter  ptiotS ,  qu«  t6t\w.i  de  pecnlio  esaliqaa  caafa  emer^ente  defieric  efle  debltum, 

pepercrat.Si  cuipoftcrior  obligitio conftitutiac-  quoJantck  dcbttum  hiir ,  vtt\'in  ^xcmploillodo 

ceffit  ,a1ioquiduptcxhlc  fiercc  diminutio  pcculij,  quoind.^  i.vbiplutadehocicripiimua. 
vna  pcopcec  ptiore  obligation^aliaptoptcrpofte- 

zo.  Idbm  Ubro  4.ad  Plautiara. 

TVTEc  cnim,  quodae^cit  aiitdecre(citpeculium,pertinetadconftitutoriaiil 
^  ^  adUoncm. 

jj  I  ■KT       '  *   -  totampeculitiperierit  rebusoronib.  pccaliaribns 

Aa  L  Nec  emm  10.  perempcis  ttg.ptculHtm  mifiitiir  ^oJnfr.  i$  fnL  vU 

R.AT.DVB.  Qjodcefcitaut  dccrercir  peculiu,  aliad  exemplum  additur,  lipcculium  filiofami— 

ferctnccvtiqueadadloncdepeculiovcj  augcndi,  iias  vel  feruo  adempcum fic finc  doiolraaio.  vc6C 

|aauna€danMdeb^«deaBi«Bti^sMndififiKti  k  kg.fOimp  ti^m^^,  Bigp  «dcontiiatoriaal 

inoqaa 
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Snoque a£lioncm  pcrctncrciddcbcCitanquamqu; 
maccc(rociaadiontsdcpcculio,  vt  qaemadmo— 
dum  conftituiablnicionon  potuiiret,  quoddcbitti 
ruincc  adionc  de  peculio  li  nihil  in  pecaliotunc 
fijiirct,itanec  hoJictencrodcbeatadio  conditu^ 
tcpccuniz,  n  nec  idtio  de  pcculiotenetehodie 
pod^c.  Se J  ratio  dccidcndi  eadem  e(l  qux  ad  vcr/i- 
culum  vldmum  legis  prxce  Jcncij,  quod  adlto  con- 
ftitucz  pecunizrecfoifum  fe  teferatacl  tempuscd- 
fticuti  ezipnusedidi  vcrbi$,qn;oihlUliud  exfgut, 
nili  vtquod  conilicotuni  eft.tunc  dcbitum  fueric 


confticutum&  matcriam  &:  foriram  fua  accepit» 
cocplcqucpoflVparcrcactioiicm  conftitotar  pecu- 
aiz,non  curatait»pl;thpr«(oran  in.iiieat  dcbitutn 
quod  jiriiis  dcbitumfuit.quiantcaaioconftirutx 
pccunii  pcndcc  ^  priorc  obligiiione,!icct  ciacce- 
dat,  quiaacccdit  xquc  principalite  ,vt  diximiis  ad 
Ujtm  ilU  J.i.  R.cquiritfancmatcriampriori$  de- 
biti  tanquam  condicioncm  iinc  qna  cnhftitutuin 
ficrinonpofTct.Scd  non  exigit  iicq'  cpriunsadio- 
nis  neque  dcbiti  dura  joncm  ,  vi  i^iia  durci ,  an- 
quam  ab  adionc  illa  ptioccauc  a  liebito  dcircn- 
denj. 


cum  con(liiucbatut:/.i/flniii(4i8.$.iy((^r.  Nam  vbi 

xt.  I  D  E  M  llbro  29.  ad  Edifbum. 

T)Rominbr  Stichi  poft  mommabciofadam,  mortuoSticho,fi  conftitucrit 
fc  pretiumciusfoluiurum,tenctur. 


Ad  l.Promijfor  x\. 

Rat.  i>vb.  Hominismortulcliaro  poftmo— 
ram  prnmilTorisnullum  porcfl  cfTe  precium  nnda 
leftimatlo,  n'\(\  per  dclationcm  iuriiiurandi  inli- 
tcm  Un4dicniiimyvtrJic.fUnifuprMinlu.tur.l^eqac 
vero  potclt  hoc  mora  facerc,  vt  homo  mnrciuis  qui 
iam nuilus cH.alicuius Gt  etUinaiionis  Lfihomo  mor- 
tuus  69.  infr.  it  vtrbtr.  tbltg.  Q^od  fi  dicas  cftcdum 
moixillutn  eflc,  vt  fecuus  debitus&  poil  moram 
«lebitoris  mortuus  adhiic  viucre  exi(Umctar,&  pc- 
Ci  poiTic  itumqui its  56.  vltj.fi  ftrtium  9  i.$.p/r.r«il. 
M.  Oebetcrgo  conflitutum  Hcri  hominis  mottul 
non  precij,aut  aftimattonis,  vt  in  Lfr^miffir  ly.infr^ 
btCttt.  Non  cnim  potcfl  conftitui,  nifi  quod  dcbe- 
Cur  Li.i.dtbttum  Ly^.qHodtxigtmm ibdStfiui  lufupr. 
Dcbcturaotemhoma,q'taiT)uis  ism  mortuux,quo- 
cjespoflmoramdcccfTit  ftucfido  fuo  decciTcrit, 
&zqu^  periturus  fuerttapud  crcditorem,  vtben^ 
loannes  oliro  cdtra  Martinum  difputauit ,  quia  po- 
cuiflctcrcditor  cum  vcndcre,  fimoramin  copafluj 


rmmiy$.vtt  fufr.dtrtivinitc.  /lucdcbitum  homi- 
ncm  ptotniirof  ipfeoctiJcriti/yl  ftruum  ^t.^.nune 
Vidtdmm &ftq.  dtvtrb.$bltg.  D  n  c.Humo  debitus  SC 
port  moram  promiiriitis  mortuus  adhuc  quidem 
dcbctur,&  pcii  potcft,idc6q.  &  in  lipulatum  dc— 
duti  LinitrflifaUnttinii.f.pta.tod  ttt.  Sc  in  conilitu- 
tutr.  d.l.frtmijfor  15  tifr.  d.LfiftrUum  §.  rif.Scd  tamen 
nonco  ma^ts  pixflaii  p  Mcll  in  fpccicqutja-  pliiis 
nuUacfl,  fcJ  lantiln;  tn  xiliitiatior  c,  quz  ciin  in 
pecunia  femperconfillai  ^  perire  runquam  potcft 
fulg.Linctfiiutm  11.  C.ji  ctrt.pttAt.  E  go  nihil  vettl 
conllitul  vcl  honnincm  ipfam  poft  n.oram  mor- 
tuum.vt  in  d.Lpr$mifn  ij  mfr.  vcl  ipfius  precium.vt 
Jn  hacIcge.Vtrumq.jccnir.i  dcKctur.&  homojpfe 
inrcipfo,&  ciuia:lttmatioincfFcci,i.Kai:cc  quic- 
qua  vctatahud  conflitui  quim  quod  dcbctur ,  du- 
modb  pro  debiro  conHituatur  L  i.ydnpettft  vbi  di« 
ximus^^^.fr«ffi/.Proindeincft'cv'iu  l  ihil  ititcreflan 
roorufusdcbicor  hotninempcllmrram  mortimin 
corftitueritfe  foluturum.an  ciusa:ftimationem,5c 
ha  h«c  lex  intelligenda  efl ,  &  coniungct^da  cun» 


non  f  oi^c  l  lum  rti  ^y.i.vlt.  dt  /r^4r.l./.it<>« /i  Vtrbt-  ^  d.Lprtmifftr  li  infr. 

1  f  Si  (inc  dic  c6ftituas:poteft  quidc  dici,tc  no  rcncrijicet  vcrba  edidi  latep- 
teant.alioquin  &  cofi-ftim  jgi tccu  potcrit/i ftatim,vtc6ftituifti,n6 Toluas.  led 
modicum  tempus  Ihcucduua^ft ,  non  minus  decc  dieru,vt  exadlio  celebrctur. 

qua  n  qtiiin  dic:  qi<xratio  prccipua  cft  huiusedi- 
(hi</./.i  fup  Dic.Ad;onidcc6lbtutapccunialocit 
fac-tno  la  c6ucntii)ipfacufti;utxpccunix  ,quani 
moracoft  tuentis.  Nocnimaliterpolliccturprx- 
tor  a^ione  decoftin  la  pcciinia,  quam/iappareac 
conftitucn<c  BotcctfTc  jd  .1  c,  qu  jd  cunftitucr.ii  fo 
fi&Qvu  d.Lfidut  ^  dit  pnlor.xc  piott-dc  quam  fuecic 
dtbicor  iu  moiaf  liicrjdiaut  fati  fa.icndi  coftitu- 
to:  quod  in  ahit  oH.gaiinnibns  ptirisdiueifum  cft, 
Ided  namq.  p>«oi  hancaif):ioi  cinduxit,nc  fidcm 
impune  ficgillct  is  ,qoi.id  d;d)a  d;c:n  qnod  coftl- 
rui/Tct  nofcciirct d./.ijn^iitrip.Pcoptcrquac.nuQini 
diibitatun^  fuit,  an  a^io  \\*c^  <rnalisrfrcr,quafl 
qi)x  in  pcB  ia  fraft.r  fi  iciinduAa  f  .iffct /.irf  iU*  18. 
f  .fin.fufr.  quiapct  hanc  adlioi^no  condemi)atuc 
Conlbt'  es,vtfaciat  qurdpromiht,  fcd  ad  id  quod 
tduci  far^)  intcreft,qiiia  t>on  feccrit  Lqui4uttm  14.$. 
fid&  fi quii  fupr.  £c  ex  hoc  petcnda  clt  racio  diucr- 
fxaii^incci  hincadiorem  &  czterasqpz  propu- 
ro  dcb-co  danrut ,  non  quaoi  litc  adfctt  Accurtius. 
Aiqui  nd  poceft  liLTl,  vt  rodc  ii  r>&ri  pcr  lofticntu 
&  rafcaiur  ob!i};atio&  mora  corr  hatur.Pnns  li- 
qoidetr  cft,vi  quis  obligatus  fii  &'  ipterpcllatut 
aut  pcr  lap'um  dici,  aut  per  intcrpel'ationpm  ho- 
mioisqiu^mviiD  tQOiaconfticuaiu'  /.  WfM  ii.fKfv, 
'  '  '  '  CCc  i 


Ad  §.1.5/  firtedicJ. 
R A  T.DVB.Conititutum  puiO  li"ri  prteftctiam 
eirtdcbitiquod  fuitco^dicioi  alc  Lidquod  .cf  .fupr. 
Qiipd  aucctn  i>utd  -lchciilf  ftati!;;  5>.  pia-fcrttd-c 
peii  pott ft  / (tdtrtditmi\\.it vtrber.figmfic.  etiamli 
<]uis  hodie  dci  c  <iaii  (>ipuiat:<s  llc .  q  '3li  "ul^o  ad- 
leAo  Hic  Ltum  qui  Caltndii  ^i.^.quotiti  &  LLihtrboin$ 
H^.^.dttem  b$dit  infr.de  vtrb.  ehltg.  Ergo  C\  q  iis  purii 
coftiiueiitfc  lolururii  id  q'  od  dcbct,  pia:ferti:n  ii 
id  putedcbeat»dicei>dumeftpoire  illum  ftltmta- 
AionedeconlHtiua  pccuniaconucniri,  ptzfrttim 
cft  '.  verbi  edifti  latcp.'itcaht,deMinbusin/.i/FilF4 
l8.t.i  fupr  t/mqut  ptcunnm  (umtenflitutbdturdtbuMtn 
piifft.  Mcr^i^^W^ifiipptrtM  tumquiconfliiuit.  tuqutfel- 
Utrtntqutfti  fffLfiduo  16. §  aitpTdterfupr.  Non  cnlm 
dlftmgouir,an  purr  c  mltit-iia  lit  |  ecuiiia,ari  xcth 
foluc  la  in  ceriuir  dier.'.  Iiaquenccn.^s  'iftirgnc- 
redcbemu5,qoonio^ni"e  ''ft>»  dc  Pub'iciaiia  Ca> 
iasaigurrcntainr  in  I  dtprtds  ^.fupr.  iU.  tit.  dtpublit, 
tn  rtm  tf4i«i>.Ncc  qiiod  le  uc  r  u  vc*  b.«  cdiciti  qux 
Vlpian^s  reculit  i  Ifidue  tC.^.Mpreior  fupr.  '  ci,o- 
nem  faciantcnnftttutiin  dicm  fid^i  ,  vtAccuilias 
h\c  noiar  ad  remf^cic.Nonenim  lofticuiain  dietn 
fada  excludunt  para,  ciimnon  miniis  .imbmagis 
^dcm  fic&ngat  is,  qui  puic  confticuit  fc  folutuxucn, 
Tom.iU*  . 
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^  ANTONII  FABRI  I.C.  RAHONALIA 

de  vfnr  1  Tttli  Sf''9 S7.f  r/Sff*/ dtltgdt.  i.lffufiihi$  127.  Tdie  fadam cft.Non  enim ficilc conic^Jhira  funiiel 

icvttb  tbl^.l.nuUd  ii.dtr^uLm.  Ecgofi  quispur^  ncgoiio  gcftopoteft,  «juomodofumiturcutn  quis 

<c6fttiiierkqao<lpar£debebat,£ntnM«ft>qotalbu  pori  certo  loco  dare  pronifiCtQuo  cara  dtcinius 

tim  tencnar  c6aeniiidc  c6ilitut»pccuni»n6po-  tanrum  incfretcn^pujquantumncccflccftjWideil 

tcft,  nuitomodoeu  teneri,  vc  ncc  cum  qui  ei^ctrei  bcum  pctuci.iri  poffic.  Ac  noocque  dici  potell» 

Ro(B^pionniiieiiodieom(fiCanhagiae<forii.».f»  ^oantom  tcmpiM  necelTaciamfitptTrcribit^intiA 

ijui  itjJ}:f)uUtitr  fup.  tit.pnx.  Oblignionc  cnim  qu*  quod  C\  confticucnj  non  fatisriciat,po(Iit  conocnik 

cx  a  iquacoucntioncnafcipotcit.nccciTccftr.afd  rit^uafi  in  mora  conltuutus.  £cfi  cnlm lcx bzc 

Tcl  ftatim  vel  nomqaaro.  Proinde  vt  confticutum  ponit  inefle  taeiti  cempas  decem  Jietam  ,  quis 

hocquodpiircfadumcfl,  valeatad  produccnJam  tamen  non  viJet  pofle  ttiiuum  aut  qiiattiduuoi 

«6hotiem  dec.inllicuta  pccunla,  ncccnTccit  diccre  rqu^  ac  deceiJiuin  iutHcerepromiftbii,  vt  fiicia 

Utnpas  ei  tadtdinefte  intca  qaod  pollit  &  de-  quod  conftitaitfc  ft^cnm,  p«rfcrcim  fi  dandl 

bcatconflituens  fatisfaccrc.aut  nifatisfaciatcon-  fuit  obligaiio.ac  proinde  vtfinon  faciac,initu»te 

ueniri  aftionc  cooiUtuix  pecunis  cx  hoc  cA\&o:  iioc  ip(o  conftituiusvideatat  i  S^atiuro  namqno 

Queffladniodaai  eaeolc  in  c«  qui  pui iproniint  temporitaliqaodrequiriffias^iiocroldm,vcnon 

felblutarum  c:rio  loco  ,  vt  tacitc  haicproraif-  coHcminRanti  obligatio  &  moracontrahatur  no 

£6ni .cetnpus  iniit  intcd  quod  ad eum  locum  oer*  etiam  vt  dcbitoti  ^aucamus, longiufquc  fpatiuin  ct 

mBM^wBii.f.  ^ktlMHiiHi  Ctdtii^^t.S.tX  demotad  rolaendnm.  Iu(}ae  vtbreaiccrcondu. 

iiaii«lillJ7.J.f««if4fB/r.</fmtefc/ig.fcmpercnirn  dam  ,  pinoadicfb;o)  ch-inc-  dcf  ipp!cndotacit^ti- 

«dioaanJae iuot  lufta  inicrpicutionc  conueotio—  pote  dcccm  dierura totam  cilc Tubomani  ccmpe* 

nes ,  vt  valeanc  potii^t  <vAm pereant .  l.  qnMkt  ioJL  tare Yolentii  IHiuli  iem jtiamquafi  dariorem,  qa« 

fttd  flifulitus  ii^.  §.  Chriftgnm  vtrf.pkae  t9d.tu.l.  confliiutum  paic  faaura  improbabat  ,nec*efliro 

fa«nriu.ifnifr.<ii(ir.NiliLUin  vcibaadc6icpui>nanc  quifquam  ex  prudcntibus  ta  c teaipcramcniii  in- 

*r  nvllam  interpretati<^nem  patiantur ,  vr  cdmin  ducece  fi>a  aothoritace  pottiidct,  necvecbailla»  A| 

ftipolaf}f>rc  ac)icL>,T  rftci  dlio  hodit  \i  w  d.%.tpiiittt  meduum  tmpus  flutue/.dumtn  ttmminisd$ctm  4iimK$ 

pfidMur,&i  ■..^l.iibtr  bam  \il.$.udt  vtth.^ltg.\\\\id  ?rrx4Swc(i(irm<(r,oonaltecius(crt^qatoTiibo« 

•  tamen  difhcilc  eftdiccre,quodnamftquantu  n  nianimannmfedblftidequo  qaiifaiircripfifflus 
tempM>- vi  leri  d    cat  i  icfie  cjnllituro ,  qu^d  fine  W.i5.ro»i«5.f<ip.4.plurahicn-)n  diccmus. 

z  C  Conftiturolatis  non  facit,  quifolucuriim  fcconftituitjfioiFcratiatisda^ 
f  ioncm.Si  quis  aurcm  c  oiiftiiu.it  fc  fatis£i£lurum,&  fideiuffbrem,  vcl  pigaoia 
dcc:non  ccnctur:c]uia  niiul  iatcriit,  queniadmodum  fatisfaciat. 

j-JS.  vh  r-^^n,»..*»  jf<'W'Vhldiximuj.Etcuquiiitur,.inc6ftitutoqo|| 

^d^.rU.  Cc»JtiM0.  l«isfaciat,nihilaliudinfpicicndueft,quimri!am 

R  A  T.i>  V  B.S.iti$faaioprofolutloncefti^.  faciatidipfumquodpromifitnfian  plus  vcl  miruj 

li/4ai*5i.iA/i',i<e/»i«r.  Aujuiii  15  qoi  confticaitfela.  »el  tantundc.l^laniiicredicorcuil  jiutarurafcdc- 

liafaftanim ,  conlliiuto  fatisfi  ti  fi  offetat failfda.  bicor c6ftitait ,  fatisfaAione  pro  folutione  sldmic* 
Ctonem.velpignora.quianihilinteieft  qjuomodo  ,  cerevelit.dubitan  lum  n6cl>,qufnc6flicuio  fatls- 

•  fatiifiiciat,  vtfcquitucinhoc $.Erco&  id«a(H-  fccerit.qui quoquomodofatisfccit.SedhictcxtttS 
cenduroeft  in  co,  quiconllituiifc  iolataiu.DEC.  loqoitocdecoliiucntequifarisfacerevelicinuito 
Allodeft  iolueia  aliud  verb  fatisfi  cere :  SolociCH*  credltote,  nu  qni  volcti  (atijfecciir.  Afiuc!  cr  ^o  cft 
iMmacclpeiedclMCorcogiiur ,  nifi  fi  quando  loilS  fiquisfatisfaauruin  fcconrtiiucur.  i^ic  cnini  con- 
Cauiam  habeac  rccafand*  folutirmis,  ide(S(|.  obfi-  fiituto  faiisfiicic,eijifin6ib!atton£  oftecatiledtan* 

5natiohoccafaprofolatlonecftii.uitocuamcre-  ciimratirdationcmautpigoora  inuitoquoquecre- 

lroreU6fo«<ti»iiC9.C.(/f/»/a^/.4ar;»4i9.C^  ditori.nam  quod  dicimus  nihil  ProdciTcdcMMiiS 

At  faci$riaionem  pto  folutlone  admitteieremo  veliciatit6cefe>iedcanciim  fiucislkeericadeam 

Cogttur,nonmagisqu^maliudproalioaccipete  U  dcbicotem  pminet,quifolucrcdcbuir,n6  fitisfa- 


l.iTifr.qaib.mti.figii.ttlbjfeihfiluU.l.q«»dfintnfolut.  Poteftquidcmprovnius  rci  dcbitoaliarcsconfti- 

r<  \o.tHf.dtftgtt»rja.  Non  ciurofiJciulJoris  dactone  tui  i.  1.  $.  «•  Mttfi  ft^.  Scd  vbl  conflitutom  refr.el 

libcra  » poc^ft,qui  pecuniam  nuTrctatecogicuil.).  eft, non aliud  folui  auc  prjcflari  potcrt.qua  n  quod 

■i»fim.vifr  dtfiMulA.  Ergoisqalfblocarfifiironfli-  conftitutum  eft.In  ftipulationibujtamcnprxiQriis 

cu:t.non)att:facitcolhtuto,fifacisfaAionc  olferat,  fpedakeft.vt  faiifdatioaemeiiganc,tdeftfideinr- 

nutcoroiniisfifaufdatifnrc.  rleriq.enimfancqui  lorem,  nccp  gnoribuscontentxfint /.  ^tntrMlittT 

'laalancrati.<fieri  fibi  pig  onb.datis,  qoira  fideinf-  yiuisQXfTttant  7.  tnjrJtftifuUt.  fr£t»r. Exccpt»  fti- 

foribus :  licer  fadfdare  dicatur  ille  tantum  qui  dat  polaiione  qax  procolUii  >ne  intctponicnri.t.f.  «• 

.fideiuirorc,ndctiSqaipignotal.i^.fw/4«^/!Lf*-  Itttduttm  vtrf.M  &f^Hat wi§hit tOMAmm, 

is.  IniM  libro  <.Breiuum. 

CI  po(l(foo(titut£tS>ipeoiiiia,becedi^teex(e^^  itfii* 
^cueris:quonii(brti5  petitiooetraiiftulUHadali&defi^aodaefttibi  pccunis 
coafiiturxadio.Idem  eftifoheredicatispolleflbrcpoft  eui^heieditate*.  Sed 
magis  eft,vc  fidcicominiffiirio,vel  ci,qui  eDicit,deceraenda  eflkadio. 

Ad  l.  Si fafl CQHfiitHtgm.   Xz.  cx Trcbellano Scnatnfconful  o  fi<5lainnAeft  Pe- 

Ra  t.  a  vs.  Pcc  ccituutaooem  liecctiiutis  etiaia   gafiaao  t  id  cft,  qua  iu  iai^  fit,  ^t  niiUlfenicus  es 

Beccdittte 


f 
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»E  PECVNIA    CONSTIT.  LIB.  XIII.  TIT.  v:  ^ti 

hcrcdiuTc  pcnes  hcrcJcm  rogatum  retranrerit,  illa  conftJtutx  pccunlx  dccerncnda  fit  fiJeicora- 

non  tranjfcruntur  tamcna^aiooci.tjaashercjpoft  rriflario.  Quod  Accurfius  Sc  Bartolus  fic  inicilU 

aJitam  hcrcditatcm  fafto  fuo,  Sccx  propriocon-  gunt ,  vt  tamcn  cefljoncm  ficri  ncccflcfitab  hcre- 

traau,litii  occafionchcccciicatistjuxfiucrit.fci  dc,  ytinfpccic d.l.fihms^ciMi4m.Clupd  cgoproi 

omnimodo  ccfli  jnc  opus  cft,vt  in  fideicommifla-  barc  non  poflTum ,  ncc  dubito  quin  poftrf mus  hic 

riumtransfcrantur  Itg.fihertsji.infr.gdSC.Trtbtll.  wrficului  fit  Triboniar.i,  qui  ncc  tcmpcratefibi 

Atqulhercsciiipccunia  dcfatidoiamdebita  con-  potuit  q;iin  Marcclii  quocjuc  fcntcntiamcorrum- 

ftltutaeftjpoft  aditam  quiJem,  fcd  ante  reftitutarfi  pcrctin  d.l.fibtns^cuniam  75.  vt  plunbus  inobls 

hercditatcm,propriofuof.i6lo  fuaqucconucntio-  ^  traditum&comptobatum  cft  Ubr.  i^.CtmtS.tdp.^. 

nc  obligationem  &  aiftionem  conftitulx  pccunie  vbi  vide.Ccditur  cnim  adio  &  ccdcnda  cft  ab  hc- 

fibi  acquifiit,  ncccam  vidcripotcftin  hcrcditatc  rcdc  ,deccrnitur  autem  ^  piztorc  quoiics  datuc 

inuentflrciCtlm  non  defiin(So  conftitutum  fucrit  cum  aliquacaufarcognitionc.  Planc  fiponascon- 

fedhcreditpfi.  Eigocilm  per  ciuimoditcftitatio-  ftitutam  fuilfcpccuniam  hcrcdinonnominc ;  ro- 

nem  hercdicatis  non  fir  aflioctjnftitotxpecunix  prio,fcdhcreditaiio,diccndum  erittranfitori  ipfo 

tranflatain  fideicomraifljiium,qaid  obfccrocau-  iurcadioncm  conftitutxpccunixin  fideicomini£- 

fajcircpotcft  .curdcncganda  fit  heredi,  cui  nomi-  farium,  fada  poftmoduoi  cx  TrcbcUiaiio  rcftitu« 

natimconftitmumfiiit?  DEC.Ccttumcftpcrre-  tionc,  vtdc  fidciuflbrla  obligatioirc  pcr  hcredcn» 

ftitutioncmhcrcditatistr.inflatamcflcrottispcti-  qurfita  fcriptumcft  in  l.htres  ii.iHprtiiunf.dtfdaiif. 

tioncmintideicommilljriuni,  ciimforsfiicrit  hc-  qaaTn  fic  acccpit  Cuiacius  poft  Grxcos  uitcrpre- 

tedittria.  Atqnj  ifon  fuit  conftituta  alia  pccunia  tes,&  W^i. 

qukm  qux  dchiniSo  hm  Jcbita  fuerat ,  ncc  lurfus  a  Idm  tft  inhtrtditatisptjf  jfgr! pcff  tuinam  htJtditS' 

alio  colore  conllituta  hcrcdi  quim  quia  co  tcmpo-  ttm.  R  a  t.  u  v  B.  Ciim  jiolicflor  alicnx  hcrcditatJt 

rc  hcrcs  vcrus  erat  crcditor,  cui  fois  illa  dcbtbi-  nadlas  cft  hcrcdi,  qui  poftca  cuicc* it ficuti  padkum 

tur.  Atqui  dcfiit  ci debcti  i  quo  teivporc  rcdiuiit  hoc  nuccrc  nvn  potcft,' tancqoe prodclTc  l fitibi  17V 

hcrcJltatctn  ex Trcbclliano ,  8c  tranftuiit  adioncs  f  cumptftfftrfup.dtfda.  Ergo  neccflc  cil  \  t  falfo  hc- 

omncs  in  fideicommiflarium.  Etficnimrcmancnt  rcdiprolir.quiiprepaduscft  &  cut  conftituta  fuic 

a£lionc5  omnc$dircc)x  pcnes  lurcJcm.qni  ctiam  pccunia.Qiiod  cnim  altcriprodcircnon  potcft  re- 

poft  rcftituiionem  liercs  rcmanct  /.  fi  htris  70.  in  quc  noccrc,ci:r  non  if  fi  faltem  pa.ifccnli  p.ofii? 

pri^fi^.  ttd.  tit.  S  rtftituft  Iniiu.  dt fidtit.htrtdtt.  funt  Non  cnlm  poflis  b»c  diccrr  quod  in  alio  cafu  dixi- 

tarocn  inutilci&incftii.acc$pri'picrcxccpiioncm  muS  imputari  poiTcci  cul  fuit  conftitutu.T),qubd 

quxcxTrebf  l!"ano  com;  ctit  rcUitutx  hcicdiiatis  iplius  fitlo  intcicifc  cius  dcficrtt.-qucdnam  cnini 

Ut4  tamtn  ly.^.qui  tx  Trchtliwu  ted.  In  perfona  vc-  faifhi  eft  falfi  hcrcdis  cui  hercdiias  cuincitar?DEC« 

lofideic  >ii)nuliar'}  ficiit  lunt  vtilcs  ,  ica  &  fcmpcr  Qucmadmodum  pcr  hcrcditatisrcftitutioi  e  quz 

clhcaccs  /••.O' '»r.*»i  r»r.  Itaetgoficret  fi  adio  c6-  fitcxTrcbclliano  tota  fortis  hcrcditjria:  obligatio 

(litutae  pccumx  lalua  clFct  hcrcdi  poftraftituiam  transfcrtui  infidcicomniiiratium,ita&cunihere- 

quoq-ic  hci  editatcm.vt  milcr  dcbiror  hcrcditaiius  ditas  falfo  hcredi  ctiinciiur  pcr  vcrum  hci  cdcm  ,fi- 

duobus  crcditoiibusin  lolidum  tcncretur,  heredl  ucbonxfiucmalx  fidcipoircirorfuit,quicqnidcx 

quidcin  cx  conftiruro ,  fidcicomrolfliario  autem  cx  hcieditatc  pcncs  fairum  licrcJcm  fuit ,  vcro  hcrcdi 

cau(acblii;aiionishcrcditafi*,  ac  proinde  aheru-  rcrtitucndumcftjhjcfuii  diftVrcniiajquoci  hocca- 

trnm  ciic  irencccflccflec,  vt  vcl  dcbitor  vtriquc  furcftituitur  hcrcditas  cuinccnti  taqua  ipfius  pro- 

folucrc  tcneietur,  vd  vteirctinpotcftate  heiedis  pria.Supciioreautemrefttiuitur  fideiccmminario, 

agcn  lo  ptiiKdc  conftit  ita  pccunia  prxiipcrc  fo-  tanquam  ipfi  cx  fidcicommiflo  debita.  Ergo  cutn 

luiioncir.  fidc  coinmiflario,ciquc  commodum  rc-  nihil  cx  priftina  &  hcrcditariaobligationc  fupcr- 

ftitiitz  hcreditAtis  aufisrre.quod  vttumque  iniquu  fi(  falfo  hcredi  poft  euidl^a  ipfi  hereditarcm ,  ncque 

elTet.  Igitur  ne  altcrutrumcucniat,diccndumnc-  ad^toconftitutxpccunixqux  nonnifi  herediiario 

ccfTirit.  cft  adiioncmcoftituti  pccunix  dcncgan-  iurc  fuit  dcbita,  iV.iiaci  cflcpotcft  ,  qui  hcres  ncc 

dameflchcrcdi.no  1  quafleinunqnam  qu^fitafue-  eft,  necvnquamfuic,  qutq.  non  aliadc  ciufanihil 

rit,vclqu  ifi  ab  eo  facricin  fi  Jcicdmiflariumtrsnf-  tranflulit  in  vcru  iicrcdcm  rcftitucr.doipfihcrcdi- 

lata.quoium  ncutru'n  diciporeft.  Scdquia  tranf-  tatcm,quam  quianihil  transfcrrc  potuit  cilm  nul- 

)ataroite,id'cft,  prioris dcbiti caufainfidcicoro-  lumius  in  hercditatc  vnqnam  habucrii :  propiec 

n>iflari'.im  rationuilacft,vta<flioconftitutx  pecu-  quod  ncmodixcrit  melioiem  ciuscondicionccfTc 

nix  faluaniancaici  cui  conftituta  fuir,qui  crcdiior  dcbere,  qnam  fi  excmplo  hercdlsgrauati  iusati- 

ampIiOisnon  cft,ciimcaiicfitfumma5c  quxcon-  quodin  hcrcditate  antc  refttiuiioncm  habuiflet. 

ftitutai.ft,&  qiix  lure  hcreditariodcbitai  lic^talia  Hcies  enim  granatus  cuianccrcftitutamcxTrc- 

iit  conllit  it ,  alia  dcbitihercditarij  obligatio.Ncc  bcHiano  hctcditatem  conftitutum  fuit,  vcrus  co 

cft  contrarium,qiiod  in  fupciiur<bnsdiximus:non  tempore  fuit  creditor,  quia  &  verus  hercscrat^^ 

ide6copftitututncorrocteqiif'd).ccuniac6ftiiuci  Falius  aurem  hcrescuitanquam  Vcrohcrcdicon- 

icmporcdebita,roftmodum  dcbitacfredefieric,ac  ftitutum  fuit  ,  ficuti  nunquam  vcrus  hercs  fiiicv 

fuificcrcvt  femcl  intcific  cred  toris  cul  conftitii-  lia  nequc  vcrus  crcditor.  Vt  proindencgarinoa 

tum  riii .  licctpoftc^  dcficricirucicfle /.iruviiU  18.  poftit  quin  conflitutum  ei  fiidlum  cz  fiilfa  cau- 

f.i.fupr.  Id  cntm  tum  obtlnct,  cumnullo  intcruc-  fa  fadum  fir.  Ex  quo  confcqucnccr  nullam  cl 

Dicntc  faifVo  crcditi-tris,  Intercfrcipfiusdcfiit.  In  adioncm  quxfitam  cfTc  ,  ncc  quxri  poruif- 

propofitoautcm  fadumhcrcdi:. interuenit,&qai-  fc,ex  euentu  apparet ,  id  eft  ex  fccuta  horcdita>' 

dcmneccflarium,  quiaheieditatem  rcftitucredc-  tis  euldionc.  Conftitutum  cnim  falfo  crc.^ito>^ 

buir,5ccumhcrcditaic  dcbitam  forrcm  in  fidcic6-  ri  fa^um  ,  qui  vcrus  crcdttor  putabatur,  cau« 

inifrarium  transfcrrc.  Etfi  autem  hxcverifnroe,&  fam  nullaro  habct  ob  quam  dcbcat  fubfifle' 

tx  mctaiurisraMoncdifputantur  ,corclnditar  ta-  re  ,  &  ^  Prxtorc  conferuari,  qui  inhacdarda  a« 

mencxPauIoinfinehaiuslegis,  tuagisclTc  vtadio  dionc  niiiUnifi  bonam  fidcm  intucrar  It^.  i.ftfTf 

Jom.IU                              •  "  '                    CCc  $ 
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fit        Ar^rTONH  fABHI  I.C  RATIONALtA 

£x  qaa  t^mcn  «ent»^eiiixerittneiroliiiopor-  ytbm  ^MiamcxdJ^tHi7^mp9ff'jf>rfitfr.dtpg^ 

^pat  jcjoififolutum  cicfT  tjCtiam  condifiionc  in~  Quod ciimitafit, ta  lo n       f  i.c.io m  cii,Pati]o 

<lc(iuiKae(et.ac4i;2.i.)i^drM  19.$. i.yfl{pr.<lf<MM(fft.  adrciibinonpodevecbaiiiapolhcmahaiusl^ii  ' 

«mU.  cdm  l>  'qol  cobftittttc,roluemuctteaitocs  8dmi^^ftfUimmmpt't»inltiq«iainiimnmm 

iabeatar  Lidtmtfiio.fapr.  Nam  &  /im':!itcr  dici-  rfjf^r/ /ff/d  qua:  nojTi  iDoniantcllc  dc-eiimgtJJb 

aiascuinft  quicilm  veriu  herei  non  eiTsc ,  confli-  altu«|ui  Pauiiu ,  cpius  vrcrquc  locus  cft  oon  mo. 
tnlt  CK<lieori  beredicarfo ,  lanqoamheres  pacr tSt       cum  fdpfo *  fed  e;iMn ciim  ver«  rcdique  ioris 

Sionmagishonoraria  aft^onc  conflitiurr  pccunix  rationcjnignaflc  vidcatur.  N  ,n  cnim  rat»o  iatic 

tfliui duiUvlla cooucniripoflc Itg. vUim. mfr. ^uia  cerie  paiitur ,  vt  pAdun. fatli iicicdu  prutit  vero  * 

kikin  conffltaetit ,  qaafi  cflct  ipfe  debitor,qni  noa  lieredi ,  nec  tantam  fi  fuo  nomine  pedos  fit ,  fcd 

cntfOnUampcoirus  nifi  fjir.imconftitiicniScpe*  nccfi  hcrci1ic:ii(i.  llh  c  nni  Jinindtiotunc  adhi. 

^caaiccanfiunhabaiirc  vidccipoidL  ScHhoc  iu  bco(lacU,cijinialiasi)C[c^rului(<iebiiun)he:cd{* 

fiimfle  £  qots  &lfi>  beredi  conAicaerit  prout :o  tacjttm ,  &  qncritorde  comlitEUone iadebi tt ,  noa 

Ipdus  nomincnonheicditario,  rcciinduin  dillln-  aiitemcum  falfushc!tspadii»cft,  LongtqiEc  aha' 

"Aioncmqaam  rupcriorccafuadhibtiimuscx  /./;<-  ratio  eft  hcreuis  rcltitueiiii$facrc-ii  a;eni  cx  Tre> 

y&i MimxiJnprwapM!fr.dtfidt>!t(f&add.l.fifteri4  belliano:Nameocara0caf)ioacqaTr<td'rab  tnitio 

f.i.fttfr.dtitndik.iHitb.  Veiiimnon ita cft.vt  mox  hcrciH, quia  vcriish-ic^ cft, &  i.^entianrirepoteft 

«ltcemus.llh)d  (aneconftata<%ioncmiiuic  coniU-  inliileicoiamiirarian],  traiiruqac  ptopteroonctr- 

tntaepeconiz  quam  fiilfohetctlt  eni  Conftittttom  remem  Senatafcoofiilti  anthontatem  i.  LiMsC* 

fuit ,  dencgamus  ,  muho  miruls  Jcccrnci^m  cfTc  Tuh.iftmurttr  $5.  §.  rv  .tjfe »  /'•.(/♦jwr.a':;.  Ncc  iiirUjt 

yero herediquihcrcditatemci^icit.  Nonobidfa-  uoiHs  cum  Cuiacia  dul;ngitc:c  fiikum  nud. m 

It^m ,  qu6d  ncque  ipfi ,  nequc ipfias nomine Con-  ttConftitiito,qt)ali  verb &conftitimin]  ijiruiii  p^. 

fiitatum  fiictit.fcd  falfo  hcrcdi  tanquam  vcroiV  fli.m  nnn  fir.  Nam  id  qunijue  a  nLbisrcprcheii* 

.  ^qaideia  pcopiioipfius  nominc ,  vt  dixjrous.  Scd  Aiin  6c  contutatum  cd  ttdtiu  Mr.  i^.  ttiiucl  cap.  j» 
^daoid»  idnianlm^,  quoJ  p.idom  h\&  bereJis  '  quodiadicaflefufikiaciiebiclongioic^ijmus. 
|Mq|ncprodelIetr«rofaefedsdcbcatncquc  noL.crct 

i\.  IvLi.vNvs   libro  II.  Digcftornm. 

"PRomiflTor  l-iominis,hominc  mortuo ,  cum pcrcum  flarct  quominustra* 
deretur:  &  fi  homincm  datuiumieconftitucnt,deconIbiutapccuniatc- 
iiebitur,vt  pretium  cius  foluat.    -  ■.  ' 

Rat.dvb.&  DtciDENDi  ad hanctcgemeft» 

<?cm  fctccftiquzad  /fj^  pTomiffer  i\.fupr.lic>n  c\- 
<icm  fci^  cft  vttiufquc  loci  fpecics.  Nifi  quuJ  m 
«Mtf.  Iig,fnmjfir  pceciam  hominis  dcbiti  Sc  poft 
pronnirwrisn.oram  rrortui  conliitutum  fuiifc  pro- 
poticbatur,hic  vc>6ip(c  iiomo  iam  mortuus.  Iia- 
quc  paullo  aJ>3  &  maior  dnbitandi  catio  eft  ad 
hanc Icgcmjqiiam ad  illan  ,1  Idmo cnim  lam  mor- 
tuusplarcn.il  usclt,nullm:quc  vfus  /.  prinapAUttr 
§^C$d.dtltbtruauf  i  ^eoqaenecin  ftipulaiioncm  dc 
duci  potcQ  tfg.  fibmomtrtuks  Cg.itvirb.tblig.Cat 
crgo  tnagis  inconiUtuium  3  Nam  ncc  conft  iul 
poteft  dfiqaod  cH  debitom  Itg.t.^.  iiUtm  fupr. 

t\.  Marcellvs  1  bro/itv^iibri  Rcfponforura. 

'TTltius  Scio  epiflulamcminc  inhxcvciba  :  'I^manfcrunt a^udme quimmgmtA 
'  ex  credjto  tuo ,  ex  contraclu  ptipillarnm  tneorum ,  quos  tibi  rcddere  dthebo  tdthns 
"Maij  prohos.  Quod  ft  tiht  ad  diem fi4pt\i  fcnpium  non  dedcro ,  tuncdare  dcbebo  'vfuras  tot. 
qux-ro,  an  Lucius  Titius  in  locum  pupillorum  haccautione  rcus  rucccllerit.^ 
Marcellus  rcfpondlit.ri  intcrccfleritftipuiaciojfucccnifle.  Itcm  qua:ro,an,(l  noa 
fuccefiiflcc  ^ ,  dc  confl:ituta  teneatur.''  Marccllus  rerpoQdit,inrortcm  teneri.ell 
f  nim  humanior,  &  vtiUor  ifla  interpretatio. 

Ad  /.  Ti^m  14.  pillomm,  fi  ftlpnlado  latctcefrerir.  Maxima  verd 

R  A  T.  n  VE.  Epiftol.1  non  cft  mndos  inJii—  ctlm  poncndum  flc  huiufmodi  iiipularionem  in- 

ccndsobligacionis,  fcdcius  umti  n  qux  indu£ka  terueoilleaoimonottandi.tt  Accurilusiiicnotat. 

£tprobaadc  vt  in%.niUi«  ttf.  f.  vfrf».  infr.  dtftfit.  Nam  neqvenoaatio  ficri  potcft,  nifiintcr  prjefcn- 

Przfertim  vcr?)cilm  dc  ftipubtionc  agitur,  qnam  tcs  &:  confentiectcs.  De  c.  QMaMiam  funtjinvjiiic 

certuin  cft» cum intccabfentcs fieri j^queat ,  nec  liattolus &  redd,oblieatiooesqua: pcr  cpiftolaiu 

pcrepiftol|fieripodelt.^.d»firM/i;.  Ergo  non  conttaiii  polTanc ,  earafmodi  eac  font  quz  oudo 

potclt  veram  cfTc  q.ioJ  MarccIIus  hic  rclpondct  conrci  fa  contrahuntur  Ifg.i.  §.v!liiH.iKfT,ittamf» 

cxepiftola,  coius  veiba  pioponuatur,  fuccciliire  tmt.  Quxdam  verb  quar  n^n poiiiuK » vt e» qoc 

fBCnrcm  Jn  locnai  tc  obl%Mciocicm  paiiuam  pa<  .Telindicionf  vel  litcrarii  mt  VifbnnimlbiCnitaf 6 


Kon  potcft  ancem  eflc  deUtom  qtu»d  aon  eft« 

vt  Biitolus  hic  ratiociDatur.  Sc  i  dccidcndj  rai&> 
cll  ,  quamiScidem  fianolus  aJhrrt,  qubd  iic^tprn- 
sailTdahomofir  inonaas*  ctlm  tamen  poft  moraoi 

nio''tinHcf},rcm.ir.ctinoblit;.tionc/f_t;y7/fr««OT9i. 
§  vlsm.iu>,a.l;g  fi(x  ligiti  ftt]uttti.dtViTb  «Wi^ 
Et  quamuis  non  poincprteftari ,  atlamca  prcciunt 
eiiispratlbri  &fnluipotcfl ,  fsifli  arflini  .tinnc  pcr 
iufiuiandum  in  litcm  Itg.vmSismbtit  5.  vttfin.  bUi.i 
fufr.  it  m  fir.  iiir.  Iiaque  nifcil  inteieft,  aa  homo 
ip-c  mortuus  in  conftitutii'r>  dcducatur ,  vt  in  hac 
lcgc ,  an  prccium  cius ,  vt  in  itU.  Itg.  prewijfjr  ctltu 
vcroque  cafii  St  coaftitatam  valeat ,  &  prccium 
fol-jariir.  Itingc  qnx  dJxi  ad  Ifg.  iitrt  fttrtiua S.f!ipr.di 
tendia.furr.  &  td  leg»tiimfutdmiu$.ftnium  tutm fufr» 
dtrtb.irtdtt. . 
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DE  PEGVN.  CONSTIT.  LlB.  Xnt  TlT.  V.  jg^ 

«tfgont.  In  iis  que  font  priorJi  gcncris.potcft  cpi-  remanfcrit.  Diimmodo  tutoripfc  proprio  fuo  no- 

ftoiaobliga-.ioncm  indcccre.non  ttiam  in  cztcrts,  mincmancatobligatus ,  at  non  cx  inutuo  li  vcrura 

fcddon(axatindnaamptoban;rfifl./f({.P«Wi<«§.r/f.  «mamus.cilm  mutuamipfc  pccuniamnonacccpc 

^ieiioflitqud^y.VffrJtdonAtMtt  iur.&vxvrA^oicii  au-  rir,ncqaci  pupilll$,ncti,;c  a  Seio.red  cxftipulatio- 

tc,nimc'tdumtioi,vtc:iamintci  praltntcs  cpifto-  nc  cui  caiifam  dederit  pecunla,  pupillis  quidctn 

Jafcribiturpcrmodumfcheduli,  vt  Bartoluslo-  credita.fcdi  tutorerctcijia/.  fwwt/;i»,  -^.itt«7  Ipr/i 

^uitur,  5:  p  iit  intcrpofitam  intcr cos  ftipulatio-  «'/.«.i.t/^r.rfr vbi diciturcum  pccimia cfcdita 

•  ncm  .  acptoindc ctiam  animo  itouandi  fi  ca  quo-  cft.ii  ftipulaiio  interuenctir,  fiucai,tciiuc  inconti- 

^nccontiagcntiu  3  voluntas  fuit.  Etitain  Ipccic  ncnti  poft  nu.xcritionem  non  duos  em.'  conira- 

ii.iius  lcgis  V  u-ienilfc  ponendiim  ncccftatio  cft,  iflDsquorumpriormoueturpct  Foftciiotcm,  neol 

cu    ti jdleiiir  dc  ftipiilat ionc.  Alioquifi  dc  confti-  conrradlum  vlluni  n.utui.fcd  taniilm  ftipnlationis 

tiit.i  pccunt:i  tf.iftandum  cflet ,  n:hil  prchiberct  Qnamquam  ncc  nouum  cll ,  vt  pci  Ilipulatlonctn 

contiahi  obl  gi  io.  cm  pcrepiftolim  ctiam  inter  fi.it  pccnniacfcdita,qi!r,doquHcmverbi$quoquc 

ablcnt.-i  /.  quidMm  16.  injr.  Scd  nccquirquam  vrat  crcdimuj /.1.  J  plt.fiipT.dtrtb.(redit.  Sed  illud dunta- 

cont.ahi  ct  am  m  cr  prefcntcs  d.Ltttm  itia  f.rlt.ftip.  xir  abfutdum  creditnr ,  fi  tx  ^iSto  nudofiat  pecu- 

Qu»>d  cnim  fitintcr  ab  cntcj,  muUoma^isinicc  Tiia.ctc<i\ul.quim^«iij  9^  i;fr.mand4t. 
p,*  ctucsfieri  potcft.  Itaque  vaoa fiiptiflita eft       a  lttntquMrQAn^Hanfuiuf:ffit.]k.AT.T>\i.C\xm 

«j  txftio,  quam  hJc  fubiiingit  Biftolus,  cum  id  Lucius  Tniusl.i  lotiupupilloriimnon  fuccclfit,  id 

qao-lii-c:  paft  im,  acproiixicctiamad  ccnftitu-  cft,tum ftipulaiio nuUaintcrccait.rccundri ca q*us 

tii.nrcquuai.irconfciifusd./.i./i/rr.  quoirodopro-  proximt  duimus,  nihil  intercliL-  videtur  crcdito- 

bcturcum  .id  qucmhiccpiMolamiiracftc  .f  fcn-  rii  q  li  piipillos  ipfos  habet  obli;;atcs.  Nonci'o 

lilll.  Na.nltponimnsquo.l  lcx  ponit,  ft.p  Uio-  vidcuir  T  tins  tencii  dc  conftituu  prctinfa,  ncc 

fictnin  hac  fpccie  vel  intcruciiiirc,  vel  interuci.iic  magis in foricm,  quam in  vfura*.  Aiit  /i  vfnrariuttt 

fa  rcmpo.min-.i.Jtoquciniefprxrcutcs  cgotium  fuiidcbit.ira.quodconftitutun.cft.non cicbct.  bll- 

gcitun  cfrcquid  jlia,ribfecro,confcr.fusprob2tio-  pJtto  vfurarum  abobligatioi^c  foitisfeparjri /.flj«. 

n.-npasclt?  Pla.ffamcn  quod  Bartolus  icfpon-  rf-fw  iCiw/i-.JMffif.Dic.ConnitHtum  fit.&  oaidcin 

dct ,  cum  qui abalio  cpillolam accipit ,  ncc  llatitn  vtiliter,  quotitscun;lituitur  i J  qjt  d  ia:r  dchituin 

coiitri.Jiut  hocipfovidctl  cpiftoli  iVomnihtn  in  cft.fiuc  iconftitaemcipfo.lioe  ab  aljo/.i.j).f/ii;fa;M 

^acnntcntiseKprcftim  ronfenfiirr,  cxl.fifilmfmi-  i  tuwqui^.§.quodtxifiimm&fjfffbpr.  Afquiin  pro- 

Itas  \6.tnfT.dt  SC.Mac<d.&  l.ftdhftntii^.C.Ji  urt.ptt*t.  podra  fpccic,ii,qiiiaftipiiI.itionul/a  intcruc(iit,Lu- 

Debctenim  ftatim  tcltati.  ncm  tnicrponcrc  cor.~  c:uj  Titius  in  popilloium  locum  ron  fucceireriii 

t'.urr  voliintati$,vtclcj;antcifcriptumcftinff./.yf  iCTianet  priiis  dcbitum  ,  quod  fuit  pupilloniitr, 

fi!,uff.irMliM.  \\\ad  eti.-im  obfcrrationcdignum  eft,  Non  dtficit  crc;o  roateriaconftituti ,  quxdefircrtt 

quot  cincgotii!minrtrjr£fcntc5gcftumcft,foluin  f\  Titins  in  popiliorum  ius  5j  locum  fuccelTiirer'. 

^romi/ffiiii  vcrbum  fufficctc,  liccc  communc  fit  Q^imuiscnimcocaruficrctipfcdcbitor  nonta- 

padto  nudo,  conftii  ito  &  Itipularioni,  vt  ftipulatio  men  poirct  eadcni  cpiftola  S(  cautionc  8c  l\ef\  dc- 

iii;crpofaaelT"cintcl!it;at»r /.i.C.</ff«»fr.drf«nfwi/f.  bitor&  quo.i  ipfc  dtbcrc  incipcrct,  conftitucrC,' 

fiipul.  l.Tuu  i^A.}  pinult  ir.fr  dt  vttb.  ohlig.  Ponit  au-  Dcbitum  cnim  ordinc  non  tantum  n.uurz  In- 

tcm  Aciuifi  .s  intctpijfitain  luiirc  (iipulationtm  fcllcdus  pr«ccdcrciicccirctft,  vt  conftitutum  vti- 

«  im.o  nouaiidi,  quta,  inquit,  cx  ln$  qux  facit  tutor  litcr  lcqui  poflit  d.§.dthit»m,  ncc  rurfus  deficir  for^- 

durante  tiitela,  nnn  tc  ctur cafinita  nifi  dcn  uo  fc  ma  conftituti,  ciim  cpiftola  inrcrucnei it citra  ft*pd- 

obligct ,  nc  ofticium  ci  fuuni  damni-fum  fi:  cx  l.pofi  lationcm  Ug. itm  iSd  1  i-S.vlt.fupr.d.l.qstidxmiC.inf/, 

werttm\.inprimip &S  i.infr.qudvdo  t-  ftS.tMtor.trf.  Aftic-nnn  ergo  dc  conftituia  pccun  a  hoc  caiu 

ttim  quii*  j6.C  dtadmm  ttttir.iunil.l.ft  uon fubfiTipftfii  compcrcvc  faiendiim  eft ,  qnod  &  fcriptum  cft  iil 

lyted.tit,  Q^od  l-i»  c  vcrumcU.Scd  tjmcii  1  6  vi.,eo  d.lquidjtK,(cd\t\  fortcmduntaxat,  vt  M.uceliiishic 

quid  hicnrcclfc  ficdcnouatioi.c  comminifci.tum  ai',ndnin  vfura?.  Etlienimvfurari.ni  quoqucfatl* 

fic  nulli  nouatiuiic  hAi  iclem  rcfpon 'c  :dum  fit  incntio  in  epiftola  proponcbaiur,  q:i.T  dubitandi 

quod  Marcellus  rcf  on Jct.Lucium  Titjnm  quon-  ratio  ad  hunc  locum'  eft ,  non  tamcn  fic  promilli 

dam  tutorcmpupillo.-um,  q:iorum  nomineaBtci  fiicriint,  quafi  excontractu  pupilloruni  iam  dcbi  « 

inuiuampccuniainacccpcrit,  ex  huiafn.odicau-  &  fuo  tcmporefohiendx,  fiforsipfanon  folucrc- 

lione,&  cpiftola  in  locun  cornm  rcum  fucccflHrf.  tur ,  fed qnnfi  nunc  primum  percj  i!loI.-im  tutorii 

Cui"  enim  pnpilli  bbligati  clTcnt  ex  caufa  c  cJitx  promillk ,  eaquc  ccitc  humanior  i!;  vnlior  Intcr- 

pcciiniar,qu.xobligationonniljiccnntrihitur,8c  prcratio  cft,  qucmadmodum  MarcclIuJ  ait,  pcr 

iucorepiftoi.t  Si  cajiionc  fua  profellus  clfct,  re-  quam  fcili.ctfit,vtm:niiJobl'gcturdcbitnr,ci\m 

iranfiflc  pciics  fe  q;:inqujg  nia  ct  tota  quantiiatt:  (cmpcrin  diibio  ^Trodcbitoribu<;fac'cnda  fitintcr- 

crcdita.c^n^^equcnscrat ,  vt  nuUaei  iam  nou.nione  prct.itioj'/i/^./.jf>WK«B  ^i.in/r.fl.  tltig  &d{lten.  Nani 

fecla  obligarctur  Lucius  Tiiius quafi b^cui  mana,  fi  debitum  a  lutore  conllitvitum  fuilTct  vf«rarii:m, 

«cfi  piipillorum  nomiiic  pecuniam  Seio  crcditori  dnbitari  non  oportcrct,quin  conftitucnsnon  ran- 

icddidilfet,  mox ab  eo mutuam  pccuniam  candcm  ti\mad fortcm , fed  ctiam  aJ  vfuiar  tcnerctur.  Tald 

»cccpi(\'e-,e\lfinguldrid^  fnpr.dtrtb(rrditX\.S.ftdfi  namquc  dcbitom  conftitutum  elfe fcn:perin!c!lt- 

dtbitorminfr  di deitdt.vrt.vir.&vxtT.  Noncnimpof-  gitur,qualccft/.  idqindtQ.  vbi  diximus  fupr.  Indu- 

fumvirien  hdi  pcr  cam  cpiftolam  corrci  dcbcndi  bioauicm  non  cftprxfuroendum  vfuiarium  ,  fiue 

ex  C3uCiinotui,L'tciH5Tit?uJ,arpupilIi  ci^mdiuer-  propterodiiira  vfur3rum,quiacxmutui  natrracft, 

Cs  tcmpoiibus  obl  p^m  liiciinr,rouriiamq>ie  pecu-  vt  fit  gratuitum  ,  ftaiiir.quc  degcncrat  in  fanuvii 

niam  acccpcrint  l.fitxditdbus  u.  lunS.Ltdiidem  9.  &  qnoquomoJo  fic  vfurarium  l.i.C.fiddurrf(Tidit.(\nc 

faff.itduob.rtis.  Ncctur'u5xqnom  cltpupilit.s  ma-  qubd  non  debcantur  vfurx  pecunix  fai  cbrij,  fl 

ncit  obllgatos  cx  ciufa  crcdirz  pccunix ,  qnxad  non  fitinterpofitaltipulatio/ 3.0.1/«  y/ir  /T/nwi^. 

CMOunquam  p cnicnef it,fed  pcncs  tutoiem  ipfum  iiifrJeff*fiT.fab.  quxfa^ti  cft,  vc  &  cor  rradus  cx- 
Tom.llL  CCc  4 
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j^,  ANTONII  FABILI  C.  RATlONALlA 

tetllcwipi»  j.^.vltjnfr.dt  curdt.furief.  &confequcn-  promiflir.  Confbbat  haqoe  in  illa  lcgc  <}ebitH<|r 

terpiobandanon  ftx  amcn<izU.C.defr^M*i-  pixccdens,  quodconnicucbatur,fui|]e  vfuraiiuin, 

'fiimiiAioXMm»m$mr.f€am,Attfaia>t&imam  qnodiabaiiufcgis  fpecienoncrat.  Ecdefauuit 

'£tperpa^m  nudiim  citiaiiipulationem  f.dl(0n-  untiiin  vfkriiepiftokm  Marceho  propo/itaro  in- 

ikuM  Ma.de *aun.iuS.  tum  qut  fupr.  Exgo  fi nalla  telligi  pofTe >  appaicc  mantfefle  cx  pof^reinis  ilUi 

'ilipoUtiointerce(retit,quomodo  pooiiDttsDullam  ytcthis,QiiUfiiidiimfifi^ifUm  ieditotmiit. 

1iicinterceflIirc,necdeblcurop{ipiUotnm  ptobetur  -fw^fv^r^ffr.QuamaisiATCtboillc)  dAu  fitam"- 

yloiaiium,conrequeiuomninoeft>«e  a£Hodecoa-  biguitas  allqua  afi  Tttiot  fcDferit  de  vfuta.um  de- 

|linKa|pecmiia»<)a«cxfiij>ndiAa<piflol>  na^citar,  biio,  qaod  a  pupillis  ccBpcric ,  «n  potius  dc  mmm 

^■dfortem  duntaxar  c^ctur, nnn ctiara  ad  vluras.  Ec  deblto, quodTi.ias^peifooafualnciperevolaciiik 

luEcmcoiudicio  verarcntcniia&ratioeflhuius  te-  Ptioriuunquc  interpreiatio  dcbitum  pupillare^ 

gis.Coi  mald  ooftri  opponant  quafi repagoanteiB  ceicc  vfutatiumtPoAerior non  ■renit qoae  idcb  ha- 

^cxaolam  in  d  l  quUdHi,  vbi  rerpondetar  confti*  mantoc,  &  vtilior  cfl,  necad  rem  pcrtinct  Ci  quit 

tueotcm  ad  vfuras  quoqac  teacri.Nempcquia  con-  obitciat,  etiam  acceiToria  debiti  conilitui  poflc  Ug. 

ftitutam  faftum  per  epiftobmla  liBail^gpt&BdC  f>i  «MM  I4.$.i.vbi  diita>ns/!||pr.  Id  cnim  ad  ea  ac. 

vfurarumm£tionemfaciebat,qncpra!tcitiaeeaenr,  ccflbria  peitlnec  qac  nndo  pado  canfticui  pof'. 

aciamdebitc,  vtprobantverbailbcpiflclx  pdtts  Cant,  non  cttamad  vfuras  qaf  vincu!uiD<:x<guac 

ttritmffiirsntm  nomint.  Hic  verb  carum  dantaxac  Ajpul3tioni;,cuiufmodifantpecunizf(rD«||||gf|^ 

}|aKfQUi«.<iI(»^&pccefijQukiB>nUDpxjfBdia  t*dd.y.CJiffiirJd.Titimi^frtfirjm4. 

«f.PA»iiiiAMva  libiofhQg^Eftionank . 

TLlud aut  illud  clcbuit,&  conftituit akerum.an  vd  altenim,quod  non  confii* 
'^tuit/oluerc  pb(rit:qux(itumcfl.^duunoneircauclicndum>Ii  veluiiodic£dem 
conAxcut£  ici  ixangerc. 

LliBdmU i&ut crrrcnullomodopo<eft»ttcet  aliudproaUoconfH=^ 

tai^S\id.l.\.^.4M^t^maLMmtftt.u.^vU.yi\A. 

H AT.  toTB.Obligitiocoafti(otsrpeeanfiecftRi  diiimus  fufr.  Ergo  id  ipfum  rolocre  delsec  qao4 

lineflipalationcconirahatur,nnnqiu  n  oiutprz-  cir.ftitnii,  ncc  potcftconqueri,  qu6d  ita  fiituruna 

cedeatemobligationemcoiaccediti.ir(Mi£if  i8.$.  fic,  vt  eledioucm  ouam  ptiils  habuetat  aoiiitar^ 

>J!r.vbi  dinimus  tt  aHbi fiifr.  ktnt.  Ei goeciam poft  quippr  quaro  ipfc altectun  connicoendo  QtA lidw 

Corftttutum  rciranetpiiriKi  obligitio  in  prirtina  ircrirA'  vhio  confun)pfciit:,noncnimidcodirou» 

fiu  nacara.  Atqui  prioris  obligatioais  niuuia  Bt  dcbituri  clctlioi:eroinalteroatinis,Ttfarpiusellgei 

condido illa  ftitt,  vt  debictir qat  tt lad  itat iltad  da*  re  poflit ,  8e  viriaie  *  fed vc vbt  (emel  degerir,  idi» 

cdtuinfe  promircrat  tk  v^tmr  c  hjbcrcr ,  \truin  fol-  pluir  folum  in  obligationc  &  foluiionccflc  vide^ 

nercmallcc,  &  alccrutrumrolucndoliberarctoria  tut»Nccobftat  quodAfcCuiliustanqaacoiKranii« 

totom,  qua  idv  qasdeia  in  alrernatiois clcftioeil  oUidc,eomquiconfticait(Kpol8t«yrf,adhocp<4fe 

debiioris/.^im»ii»fii«il.$.i'/r.i^/iri«r.</er. &  vtrriqiic  adic£^o  folucrc,  nifi  foli  i-  pi  htoii  foluturum  (e 

icsccnictor efrcinubiigadobe altcrnatina pehndc  conQi  iierit  l.fiitsfiifiiLum fim i9,iiifir,d»Mut.im^Jk 

oefi  efTetfola  l^diwttS.iii/i'.dr v(fMf^tf.aiM  kmdi-  fi  mi  %.fufr.  Inttit.  Nam  qoiTitio  atic  Semprbnio 

tM      ^.rh .&  l.vlt.infr.qui  &a  -pnb  nunum  hg.  fi qusi  tanquani  folutioijis  caufa  adicdo  dchuit,  liTicie 

/irNiwiS.|ijiff4^g(iiir4i(/<|4f.z.quamuisalteuuiam  roluturamfcconftitnctit ,dc nihilominasSciBM»> 

ibliiifofiiciatlli|g^«M4iirfiwl     i»H.tSii¥Mx%i^  ' nio  (bloecit»  non ideb fidem  cdnftituti  ftvgifle»ti^ 

infr.^«Md0JtittUg.ctd.l.dibiler  yy.^.ftdiitm  ttflittr  inf  dcri  pntcftt  CBin  foltjcntlo  Scmponio  ctiam  Titio 

tUSCTrML  Alioqai,  vi  bcn^  taaocinatut  Accui-  folucicintclligacar ,  vt  PauiusarguincatataritiiiL 

fia^noopoflecaiceratromconfHtai,finonvtniniq}  /  ir4  fitfidmm»  At  is  qol  cdtn  ntiU  Sildnim  aot  * 

dcbcrctur  l.i.^.dthitutn  l.cumqui  ^.(..cjutdtxigimmfuf.  Pamphilum  dcbcret  conOituit  Stichuna,  fi  poQek 

£rgo  queroadrooduro  U  cooiiitutum  nitllum  fa^  velii  Pampliiluni  foIucre.fidcKicooAitattftai^jl^ 

Aom  cfrec ,  poterat  ^ebitorciduabas  rebotalter^  qnia  Ibloendo  Sdcboito  •  non  ctjoi  vidwl  |Mldl 

Batiuedcbi(iicligcicq'jam  n)a|let  foluerc,&  ci  Co-  Pacnphilum  quoqucfbluerc,  cfim  fuic  resplan^di. 

Intionciatoturouberati,  iudicendam  cft,ctiamfi  uerfx,  quarum  voaaltetiiis  viccaoiiiui^iuiri.s.|« 

CDnfljtoeritfe  ahcrmibloiaram,ooneo  maf^s  ta>  mnM  dkri»  fiifr.  dt  nft.  crafir.  llMrtncen  fin^nM 

tnen  obligari,  vt  aam  prarflct ,  fcd  fi  altcram  hodic  podis  diccre  dnos  cfTc  crcditorcs ,  fi  quls  Titio  aut 

'  przftare  malic, andiendum  eire,  tanqoam  foluac  ex  Semproniopromifcrit :  foloaenim  Titius  cce4iiec 

pcioreobligarione:quodvtiqacfnfli«ii*vfflcoiifti'  eft,  non ed*m SfempfunlBsVyii non nifi foluilbiiifc 

tuci  quoqucobligicionclibcretur,  ctim  vnicum  fit  gratiaadiedlusfuirjnccidiiclpotuit.Proindcnalla 

dcbitam  lic^i  duplcx  fit oblupciodU.  iMnilU  $.v/i«  hic  elc&lo lotis  eft,qaafi p.latcsitotcreditoiakvtd 

Dtc.  Noncftaodieiiduffdcweorqolconftliotifi-  escrodicodbotmalicdebitbi  ftdoenMedAUHcmi- 

dcmvnlcfrangere,  cumobhociprumPiMOircdi-  tum,  cul  potiils  vclit  folucreexdoalnis  pcrfonis^ 

Anm  hoc  ptopofuetit,qubd  grauc  &t  iidcB4Uctc  qua:  tamea  voi|U  tanium  credicoris  vicc  fung^ 

tiivpriMj^/Sfr.  AcqoinisqaidbniHndanfrillad  carJtaqncnonpropriidigicqaiSlhmpronlotA»! 

deberet  alteruro  coDftituit,&  ita  conftitncndoiam  £ko  folak,  ciim  etlam Titio  qui  folus  creditor  cft, 

clegit ,  quid  mallec  folucie  aoo  mintis  fcangitcon-  hocip(oiblueree»ftiai(tar«Atvcr^  elintqaicto 
ftitod  fidem  fi  alterumqnodtenoeaflitaltrolaeie  StidMMS  tot  PamphifaMBdiAerer,  Stimm  conflfii 

bodievclit,  quimfincutrumvelteifolucrc.  AHud  tuit,  pcrlndeacnSticfaom folucrcc, ncqoemiranf 

§fum  fol]icie  vult        guod coaftip>it,qoodfieti  Tidcci  dcbec  cooftiitttum  habecc  vim  cladieBi% 
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DE  CONST.  l^feCVR  LIR , Xltl  TlT.  V. 

diiimu«y«/>r.  Hncvcronc:  Accuiiius,  nccBar-  benda ncccflarift  cR ,  aii  is,  q  li  nipiilatoiifnIu'u- 

Colatiiucliexerunc  I  qui  obicdioncm  haoc  noii  romfecooftiniitiijuoctetamadiettopoceratrqi- 

Alher  dHoi  polTe  pmiram»  qnam  li  dlcereot^  \Bc(t^adieceri>dfAi«nem/«6vtind.Lj?miii.yi|pn 

ia  iurias  lcgis  fpcce  pouendum  cfle  f^6lam  imrtonvtindlJthfJlipuUius.  Quxtimcn dilbnttio 

canlUtntam  tioc  cxprcHiui  ado ,  vt  illud  rolum  intiuiusie^jlpecte  noo  modd  oonnccciliuiaiicd 

iblai  poflct ,  qood  codMtoebicor.  ElMiplo  Ctnk  ctbm  ridicolacft, 

I   f  Si  iureiurando  dclato ,  deberi  tibi  iuraucris :  tuiti  habeas  eo  bomiiit 

ac^ioncm :  redledcconftitutaagis.  Ced  &  finon  vltro  detulero  iufiurandum", 
fcd  retercndi  neceflitate  compulfuSjid  fccero :  quiancmo  dLibitatmodeftius 

facerc,  qui  referat :  quiim  vtipfeiurct  :  nulla  dillindtio  adhibctur:  tametfiob 
tuam  ^iiitatem :  ad  meam  vcj:ecuodiam  fubfecuu  Cit  rcfciendi  nccefticas. 

I 

^dd^-US^SMnkirMMk»  uin!  numints  ad  fuperftitlonem  viqife  tvUg^  vit 

de  eo  quoquc  qnod  Tcrom  clfe  fciant  nitare  ve- 

Hat.  Dvt.  AAfocbnlHcatarpciaaisnardaoii  Ifnt  Iti.  quM  fab  cvniidm  i.itifir.Ji  iptu  «ntjf.  (Mf, 

|>otc(l,nificon(licutiimpr^ic(Tcrit,vtnomenipfum  t^Mtm.  Ergo  non  debet  icncti  c^c  conilicuti^ 

•diioois  (aiis  mdicat.  Acqui  conftitacom  oon  fit  pecunia  Is  quo  tcfaentc  iuratatn  eil  ab  aduerOi- 

per iaijiinndam,red  pcr  padlofnSrcdfenfam  dno»  rio  conftitotim  iibi  fuilfc  rccuniam ,  ne  mode« 

rum fiuc  intcr pr xfcntcs  pic^lum  i lliid intcrucnerir,  ftia  ei  fua  noccat ,  n-axime  foh cAm iOri»  nccef* 

tioeiarcr  abfcmes  pcr  nuncium  aut  per  epiftolam  iitaie  caufatiua ,  vt  vocani,  compolfut  ii  fcctciCb 

l.^lWimi4.§.Wryiipr.*»ffif.Ergoctiam<?defcfionw  przfuppofico  quod  iuraie  noiit,  mantfcftt  (i— 

tereo  aiSor  luraucrit  conllituum  hbi  fuilTc  pccu-  qtiidem  turpitudmis  efl  noPe  iurarc  ,  rcc  iufiu- 

«lam,oonideoia>r.cnoafcipo(efta<£^todeconfti-  tandamreimel(f.nM»^)?4  fi.ftfr.itima».  lig, 

fotapccwitt.Dic.lofioc«ndamabadnerfiriode-  ii|fofawftwi  i5>if)MMte  )4.  f .  iiir  fm^ui.  m. 

Ijtum.ik  iuna  foimam  «klataro  priflitum,p!cnif-  ^tntrdUter  \i.  f.  pn  tuttm  Ctd.  itfth.  atdit.  Igf- 

itm«piobationis  vim  habct,  iiavcpuftquimiura-  turdiftmdio  bacpactcadhibcndaeft,  qoamPa- 

fameft,noBafnpliiVqticrendiimnt,andebeanir  pitoienfK  lidhlbendam nrgac ,  vtrom dcculertt w 

iddc  qno  iuratniTi  clt  ,      tjntum  nn  inratum  fii  f.  bi  iufiurjndn-n  .-.binitio,  vt  iurcs  me  tibi  con- 

«Mirir|.$jiMi«r<iiir4tn<«/.mNff«i)o./Si^4(fiar^  ftituifle,  &  iurauciis,  quocafucoi<ftatd^dant 

Adc^  vc  cxeo  iordanndo  Pnecor  dec  non  tamftm  efle  tibi  contra  ifle  aftiohem  de  «ronftitota  pecil* 

Sxceptionem iurifiur.ir.Hi /.  i.  qutr.rcT.tBion  h-cniltr.  nia  ,  qiiia  vltro  tciudiccm  clcgi  in  cauG  rua  pco* 

|edetiftma6Uonemifg.4iidmS. C.dcr<^.<rriiif.cria'  pna:  Ao  veru  le  miiii  i^Iiaranduro  defcreote  vt 

rmr,  nee  tantt^m  a^nem  in  fi£bm,de  <pw  ibi  nirarem  non  fbii!c  cibi  cnnftitotam  I  me  pcco-^ 

•gitur ,  quc  datur  cx  iurciurando  ad  excniplum  niam  ,  ci;o  iurarc  noluetim  ,  (c*  rcfcttctibi  io& 

Judfoult  Scd  ciiam  quodma^scft  adionem  rx  iurandum  malucrim,  atque  itaiutauerisme  til 

C(»coti(raftu,dc  quo  ioiatinnlait.  Iiaquc  fi  qnis  tbnllicoiflb,  qoo  cafu  atquum  fani  iioli  vidb-> 

Itirauccit  rr.c  rem  a!(c]uamci  vcndidiiTcpiccioctn-  tur  ,  vt  pcripdc  danda  fit  t.bi  contra  mc  aftio 

Katnaaccorom.agctcexemptopo(ciif,vt&ccte-  conftitutx  pccuDix.  Ncc  enim  folct  au(  dcbcC 

la  d  ptxftentar  qaae  pratftanda  tflbittfi  cmptio  coiqoarti  nocere  id  qaod  ex  iorfs  iMceffitatc  tt* 

pcc  ccftcsprobos,  .lUt  prrinftrtimcatum  probate-  ccrit  Ir)^.  i.  infr.  dt  di^t*3.  figntt,  Dec,  Taril 

tar  ,  ailclWteircs(radacur,&dccui<^ionccaoea-  eirclato  iureiurando  qu^m  ex  eo  quod  dclatuiM» 

tur  li^.ifibat^l./F^  mrtmtrit  fiifr.  A  mmr.  vbl  tt  t%  deblione  pnellimm  eft  ,  dat  Pinor  pe^^ 

additur  idcm  cfTc  fi  quis  focictatcm  fe  fcciffe  iura-  rlnde  flftionem,  quia  Sc  qnod  rcfcrtur  luiiuian- 

ncric.  £uffinamqueadionepiofocioiicucagere,  dum  deferri  diciair,  Sc  vtioque  cafu  eadeqivis 

'  lco  8e  conifeniri  poffe^  Car  non  igitirr  ctia»  de  8e  pdtcfta  cft  itfiifiarandl .  it  &  padH  viAn  ha^ 

condituta  pecuniareJlc  agct  i.^  qui  JcfcrcntCid*  beat  ,  &  probationij  :  Pcrindc  tgitnr  vti-oqiitf 

iSeriarioiuraucritconfticucamfibifdiircfecaiiiiflMf  caibdaodacft,  cx  iutciurando  fiuc  delatouaC 
An  Ibrti  Prsetor,<pil  aftioBcmexIotdBfndoliK  retato  aifti6'conftinife  ^t^nitt ,  liec  diiliJldKo 

«fuxit,dif!iciIiurcritind.inda.i^ionchonor3ria&  vUa  adllibenda  eft  ,  ci^lm  tanii  li.ibuerit  h  qui 

|iraeCotia»quamciuili?  Prxfettim  vci6cilmiofia>  iunoWndom  retulit  re  carcic  Dotius,  quim  iu- 

tofidom  mmtantikn  probarioiritfiili  hiAeBt,  ftrf  Htt  tng.  kg.  4.  $•  ^m»  f»ft.  df  inlir.  iaife 

etiafn  padli /.i./.fufor  55.§.^r»rf/j»f9i,/;r.  vtproindc  (tuf.fiiltm.   Qaid  ci  im  ci.m  cogtbat  refcrtc  rt 

^nAiiatum,quodpcrpaduaifieripoteft,etiam  ooluitrct !  Nulla  ceti^  neqtic  iuiit  ncquc  ia^ 

p«t4oli<uandiimfierlpoflSt.  ncccffitas,  fcd  modeftio  cantum  ipnus,  ie  vc 

a  Std&finonvUri  dttnlnaitifiitrMdum.  KAt.  Pjpinianus  loquicDc  ,  vcrccundia.   MjIc  vrrb 

V  a.  PoicftimputariaUquidciquimliaiaodum  Accoilius  honc  textum  (ic  accipit«qua(i  dc  oe^ 

^ecaUt,  qobd  adoerfaHom  in  caoia  propria  iodi*  cdBiace  innM&  in  peifona  eius  col  iofforaod^al 

ccro  conftitucrit  diH.  le^.  i.  irrfr.  qutr.  rtr.  43i$n.  non  rdatOIBeft,Papinianus  feofcrit ,  ciiro  apcrti  ver- 

.iM,  Atcicoi iuliutandumdelacumcft>  quique fe-  ba  ofttodanc  (cnfifTe  iilum  dcnecciliute  rcferen- 

^imeillodttdsitffBtn^iorare.ifiiecotdciM^^  di  iorifioiandtt  in  perfiMia  dni  col  dclatom  fiib- 

»e  modeftiaduftiisidfcccrit,  non  pntcft  inipurarl  rac,  quiqae|tf  I 

non  malaerit  iatando  vincctc,cum  modeftiiki  iMluciai* 
eiit  quamfiiatffitS  iftfittlt  pleciqatiacaidi; 


£|irn 
WBCI 


DE  PEGVN.  CONSTIT.  LIB.  XIII.  TIT.  V.  ^i^ 

i  mc  4mpliiistlimmlt$t«(9nfiitump»Jf(.RAT.  hodic  poft  fupradnflam  I  iftir.uni  conflitnticncm 

|>t>.  l'»jito  bcncficiam  non  damr,  vt  habet  iuiis  ita cft ,  ciioi  per  caniabfwilla  iit  rpctQiqnhjcpcii» 

Tegiib.^rgo  inuito  dcbitorecanftituidebituro  ab  tionis.fi  domtnkcuiuintgotii  ggfta  fiM*.^^)iiatiL 

alio  non po  cft.  B . ncfiiium  namq; in  coe(V,c]uod  ii  tio cxpi clTi  praeccffi . ir. 

pullciconlli;ueoirolucri(,licetfuoDomincblue-  .    b  Vndiftlfdtnpuu:  L.i!. .-^uk ophiwiem.K  at  DVt, 

ritt  6c  cxpropriaobligaiionCi  priorcm  t^-nendo-  ProLabconc,curuqui$():oalioinuitodcbiiucon» 

bitotem liberat ,  qu-afolutto  proficit  ad  vtramquc  ftitoit,  fi  Jebitor  (licenini  lc^nuutn  omnmncll 

tollendam ob'igationciTi /. i/<m  i&fiS.f.v/f./w^.  Et  noni(bi|UMiMvc  docuimus/uT.  \^.C9nuU.fdf.^.)  do- 

vetbita  pofitoiure,  vc  ctiam  pro  inuito  dcbicDre  nBOciec'4QefolHat,&  nihilominuscdftitttenifot^ 

(oflir qiiisconiliiuerc, altcrutrum  cacnirciitccflt  aetit,  imputari  potcftconftiui-ji  ti  cur  j  to  iniiito 

cil,  vtvelcxconftituentisiaftataIocup<cict  >r  dcbi-  f-luerit.  Nequcvcio^qimcll,  vt  iiuiiir.ur.usobPu 

torjvdTrtl^qwipltteotnuitoconihtuit^indcmni-  (;ctiir,  cdna  oblipationcs omnes confc  ifiim  iSlius 

latcm  prcfbueetiam  inuitas  compcUaiur,  Qgod  qui  obligatnr  cxi,:i!  i  /. ;  ■  onmiliu  55.  &  l  57.  v.jr.dt 

vtramqucabGirdum  videtar.&rontraf.Mmft«(iM-  tbli^.&dH.  Ergo  (1  n  ■ui  Ldnitituitac  loiuir,  co:.t{a 

m*i^.filfManMa.iniA.&l¥lt.CjtTi(p:  v.ili  Dcc.  eom  agercvclit dc cGd  t n  pcc&llii*^dotfi(^tfiiA& 

Conftituiii  in  plerifq;  foUitionis vim  obtiiict  /.Mfm  iurcraccrcpoteM-»>'< '  cl\  cnntra  eum  exccptio  in 

fjjio./i^r.pfxfcrtimfccutaq  undocunq;  porteafo-  faftum,vtdariiolet  conc.  i  qucmlibctaaotem.cui 

iuctoacexcondttuto  <i.i.irfm tilltf^.Wr.Atqui  folucre  aliqoidimpatarl  potefV.  D : .  U      conftituii  fe» 

«iampro  inuito  poflttmosyVC  eumUbercmus,  qnia  mcl  obligatus  fult  vc  folucrc::Lrgo  fidlam  dcblto- 

nieliorcm  ei«$CO'idiciori€£icefepoirimus,quam-  ris  ci  dcnunclanti»  ne  foluat.non  dcbctcum  cxcu- 

«i$  dcertoiemnoi;  pofli^s  I  ftlutndo  :<)  fupr.ittH-  farc.Vndcnartolus  infcrt  gei  cr.i  l  e  ,vt  foler,pra- 

ftt.gtfi.LftlmitmtlMrdtftiUtt.LpStukltm  %.%.vlt.it  tcUa-.ionc  ni     dcnnm  iat .or.cm  ■<  lnSitoriam  cius 

mtut.  Ergo&proalioinoitO'conftttuerequ(ipo-  adusadqaemquistcnctur,  nuli  ■.scire  momenV 

ieft.  An  vcrb  i*qaic6flicuit&cxconnitutofotuir,  dtg.l.QmntiM^tMfjiiMittl^pMi^nm^ 

kegrcfllim  pro  jnKilitate  aJucifusilfbiPir^qaea»  Qaodt^mcn  vcreor  i;c  iion  fic  tam  gc  era  itci  ve- 

|lbcraLiit,habere dCb^Btt,  alia  qncftioeifltlW  qoafi  runnvt  conR.iT cxl.yc.itnoudt.ii  aliis  plciifquc  lo- 

lus  vcttis  fpciftftur,  non  dabitnqtiinncgotiorum  cis,  cxcjiubiisap;'.irctpicj)oii;ior.ci.a!icccriiadi.. 

gcflr>tu  iillioiicin  habeteidc^at^uia  debttorooe-  4|o#^bu(  c(ret6pcrandam,  dc  quibtv»  crit  aliut 

goc:uiii  vii1iTergeflit,neceo'mjnBtqubd1n4i{fo'<ie>  rnrtsffrWitkinocKor diccndi  tocus.  lllud  duntaxac 

bu<  r  .  1  V  .  aruomagi'.  q  o    vtSc.iecadiccbat,  obfcruationcdigni^m  ad  hanc1egdminihtfi<fetlkl^ 

duplcx bcncficlumco  fci  qui  inuitumcogitacci-  quod « t*o«^pOQij &  I^eooif  ^i^Cnfioiie^bttttl 

pcrc.  Si  MCth tasnc^ttnii^ T  eaefflusquodfirfHnft-  hK^.refi!^, tteiriitmiifiihitt^miitt^riif^ 

hosiadatitindiA.  f.vlt.Ctf<m!j<if.      nn:!  ^  «.  i  .1  o  pfiirc.^'  c.i  fam  con.Icnrtxnotia-  coilitutionisqfflt 

compctit c|uafi donalfc vidcatui,qui  vtilt.er pro in-  exuc  it\i.LfU.CAt tuget.gtfi.Vbi lamcn  ma|;is i<  cli* 

uito  ncgociumgc(Br,oiEctam pecanisqultnbcne-  hattn  femcotjain  Ldibconif  ,qi}c  ia hac  lege& 4 

ficij dcbJtonmacqakeiefiittiiolacclf.Quodcnti  Pompt^ilo&ab Vlpiano fanqui^l^ceptobaw* 

28.  C  A I  vs  libro  4.  \i  Ediftum  Proainda1& 

\T^'i  quis  pro  alio  conftituitlc  folptummudhuc  is,  pro  quocoaftitui(,obU^ 
y  '  gatusmanct. 

AdLyhi  a»u  1 1.  conftirata  pceunia ,  fcd  cx  (Upulacu  teoerctur  $.  A 

ttnfiitittd  Infiit  dt dQitn.  Ergo  nec  ius  vetus talc clfc 

^AT.  DVD.Intementafioanperfoncqacpro  potait, viis , pro  quoaUus conftituiflet.obllgatus 

lilio  fcobligii,<leleg9Uio fafta cfleiotelligitur infpe-  non iranercc.Quilquis cnim  obl  catus  fememiit^ 

&o  iure  Pandcclaram,  cum  dclegatcnihtl  aliud  fit  eanneccilecH  candiu  tnanercobligatum  qviandiu 

qukm  vice fua  rcum  alium  fobiUtiierc  Litl*gdni\.  Uberatntnon c(l,aatfolutione,  aut  iKHi.icionc,  aut 

|M^ub«Mur.5cconfequeiuernoaatio:qoando(|ai-  qnoaltoekiismodis  qmbus  olli  rc  lccobli^atio.Ec 

dem  delegationttnqoamfiifine  nouatione,  efU^ue  ita  fcriptom  eftin/.  ittmiU*  ii.S.vlt.fuftJ.fi fibwfA- 

poiiflima  frccics  novaiionis  L  uLfiquiiithgdMtrit  miliMi^Mfr.dtmrmvtrf,Ntcf\acctcxccMioau»ai 

ti.&fdff.toi.tit.(^»mmstioau  lalbnuni  conllitu-  eddaot  Accnrfius  Sc  Bat  tolus,  hoc  ita  cfle  nin  ant* 

Kio in/.ir/r.C.i/(n«««r.hocius vetnscottcicriti&ip-  miis nouandiprobctor.  KoocnimfudScitannnut 

duxcrit ,  vt  non  magis  inicrucnta  nolia  petibnft  fol»sn6aaodi ,  fi  non  intemeriatctnim  flipnlatio 

quamnouzrc  fiac  nouario,  nififpcciaUtcr  iddt-  adfccicndamnouationcm^ficatinccfofficeret  iti- 

dlum&cxprcflum  lit.  Atqutcikm  quitconfiitulc  pntatiequcnonnouandiantmofaAacin:c/rj.i./jE 

fe  pro  atio fohturum.interaenit nona pcrfona de-  Stidmm^.&f«S  ie>»aM.  Nec6>n|lbc(l quod  obii' 

bicorisfeinaltcriuslocomfubllitueniis.  Ergofa-  cxaixtcxLfiHiifiifttUt.prxttr.  Ibicnim  dccrctun 

ccndom  vidctur  Ciij  lempotibas,  cuiushacclcx  PiartoHs  dc  Intcrjponcnda  Itipalatlone  in  breato* 

eftyitaiDsfaUb,  vt  pcr  huiufroodicenflitutom fie  rero  diem  noatamatNtttar «  qiflm  toHictir&lm* 

tecnonatio ,  qnamuis  non  x^uc  fi  pro  fcipfoquis  nnacatur  pcr  poftcrlai  qood  faftom  cft  in  dicm 

conflituifret ,  ac  ptotndc vt  non  maneietobligatos  longiorcm,propter  Incompatibilitatem»  qoia  nort 

is  pro qao  conftituebatnr:  Sitfuidcm  nonatio  nihtl  potcft  ficri,vt  quid  promittatar in  dlcm  brealoreiti 

«ljadeft»qaamprioiisobliganunispercmptioftia  iiinSl  &  longiorem.  At  nunqtiam  tncompatibile 


|eqaciitamiiaiisfofiod.Ltjiid.OicDclegttiofcm-  cft,  vt  mancnte  conftituto  mancat  ciiam  pria-4 

atorqnidem  iMMaiIr*eft,ff d oanquam fit  line  ftipor  obiigatio.quaeinconfttratam deduif^a efl,qooniiBi 

|atiooc^^«r<rM  lufitt  ^uJ>.mtd.ttUit. thhgJ.i.& fdf,  poflcrior  forer,  non  tollit  priorcm:  Prxtct  idquod 

C^dlMlMr*  Atqui  conflitutum  non  admiititlnter*  diximu$,confticotum  nunquam  fieri  per  ftifuUtf^ 

ftiptdatioiut,  alio^uicoaftituciisaoAdB  iien>fiacquaumciinon^amfitii«nulor'  ' ' 


^         ANTONII   ^ABUT  I.C.  RATIONAUA 

ig.P  A  V  L  vs  libro  14.  id  Edid  Jm. 

/^Vi  iniuriarura,vcl  furcijVel  vibgttorum  raptoruinadionctcnctur:&  Cobr 
'^*%/htuendo  tcnctur. 

j(dl-3*filrimMfMM  f )  •  liuiasdebiti cauratnfta  ,licer£idlum  cx  quonafcfei 

tur,fitioiuftum  Li.dti/iiur.vxc  quod  incci  ta  lii  fum- 

^AT.  D V  »•  Debitum  qai<iein  ex  qnocanaae  ma  &  quaiitiutfuiurx  condca  nadonit  id  tcmfa» 

Conmfhic^ltitai  poteft'l.i.$-^«^'^ecl ex  dcUa»  cit.Samcii«nim  certutn  •Ifcqubd  (ub(ic  dcbiim^ 

nonvidctutpcfTeconftitui,  quia  qnoil  dcbetiir  cx  Si  qui>d  qu.i  iitas  dtbiti  pci  fc  icniiim  &  con- 

«icli&Oipcnacrt.  Paoa  aatcm<iebetur& exigituc  dciTiDstioncmccitatirti  ai.i^uaiiJu  {  olii'.  vtrcdt 

^damab-liuiiCMAJ iniidida6c vltioiilpiibUcam.Sc  faicdocet  AccntfiascxiiiipMii^.i.j.fifrJSeinom 

iolalcgua  nhorltatc.qoatno  indigct.vtaccedionc  polTumprobare , quod  idcm  Acciiih  .i putat,  tin- 

conilitucl pctnscxaikio fiat  cci  tioi aut  facilior,ncc  tilm  cifc iii  a6iione  ir.iurian.m ,  quai.ti  a<5tur  in  li- 

'mrldaiairacao  fi«lemc6(lituti  frangatis  qai  dell>  tcm  iuraucrit,na!io  cnim  ca^u  puto  admitiendiuDb 

quit.ciimadpocnafatisobligatiicumhabcat.Maxi-  vt  zdimatio  iniuriar  fiat  pcr  i  rn-r.itidutr  afii.ri% 

nievcr6ptoceditl\ccdubitandita(ioin  a^ioncin-  fcd  fcmpcr  oiiicio  iudicis  fiue  licaclione  tniuria» 

^faria(\itqusperfecution2rcinullacontinetiide6c)S  rum  prztotia  traAcmus,  rtaedccaquvdtfccdir  cx 

Hccinbonisn  fl  is  cfTc  dicltiu  antfquimcxcali-  JcgeCornclia /. I-itireflnnij.  $.  fi)»ii«i( Pr<rc7  ^ 

cemContcftemuii.MM«rMr«m  j8.iff/^.<i;Mi;Kr.nec  he-  fidfivHimij.^.ftriim  m«vii«t»tMr.quamuis  non  igno- 

«edlMitiaiicredemdatut  ^MiNri«ritm  i).iJi^iMi{p.  remno(frosludiftinguerefolitosad<l.<.imiiri4nul 

4U.lfiq«ktittnio.S  «f»iiiiiitrumiwfufr.ftqmi(mi9n^  i^^.nd.tit.  Nequc  vcr6inutilecon(litutumcf),  ciot 

Itaquc  nulium  vidctur  prsccdeic  dcbitum  qooi  dcbitiquoJfjc  cx  delido.  Quamois  enim  lcgam 

conftitui poflir,quarauisiniutiarum afiioiaffl  nata  poteftas  ad  exigcndam  ^  delinqucntc  pceiara  ne* 

fic»qutaoecaliadincondeinnaiionem  dcfKui  po-  qucconftitutincqucaliovUoadminlculoindigear» 

teilquamaftimatioiniuiizaibicrioiudicss  fa(^icn-  piodcft  n^men  conftitutomad  ^robandum  qua& 

idBL»/'jftfNri«Mihi$7.$.tJ«fi'ulri/ft«r.Kclationefcili-  ex  coo&lEoae  deli&um  Ug,ftm6,$.f4Uufqut  fufr, 

ccifad^aadtempiisno.iquorcs  iadtcacur  fed  quo  it  hii  q*i  ntt,  mfiM,  Iiimque  tt  tanto  faciLoi  haC 

ioiuria  ^daeft  i JHftiri^rKiH  ii.Mi  tir.  Ac  proindc  an-  pccoae  cxa^o :  Nam  fi  oec  eos  qui  ex ciaili  taocuni 

te  featciuiam  Secondemfiacionem  ncfcici  potcft,  caufadebeor,  pailcur  Prctot  idcm  frai)geictif.ii  % 

qnid  5r quantum  dcbcatur.  De  c  .  Conftitui  potcft  fufr.  qaantominds  patietur  eot  firangete  qa)  de- 

Inontancutncxquocunquecuntradu.redctiam  ex  iijiqucndo  fregerunt  iam  obfenianciam  iegibos 

qaacttDque cauiii,vtfcrlDcam eftin il\.f^.fufr.  dcbil>m-> ii£qaeob tam owftm minAi iinBiiiiaft 

Wt^j)am&  Vk  dciiao  dcbcatur»  £ft  eoim  ctiam  ftdliieniiti 

|Q.IoiMlibcoi.SaitBittlaniiiS  . 

C[I  quis  duobus  pccuninm  conftitucrit,  tibi  aiit  Titio :  &  fi  ftriclo  iure  propriii 
^adione  pecunix  conflitutxmaaccobiigatusj  ctiamii  Titiofolueric,  tamea 
percxccptioncmadiuuatur^  • 


AdL^fHmdtAmya^  bis  ranti^mgratiaadie^Sui  cft,  non  peteftTlderiloC 

*  lucioeifaftaeireiuiru  &maDdacocredicoris,cuiii* 

1tAT*DTB.CAnq|wiidicftiiscftin(!onAita(o>  CiftamiacooftinitoBallaminterDMc,     ta  eo 

ticctfillntioalsCUItdmcaufa,licifoluacur, pcrinde  rantijmqnnil  conflitutum  agnouit.  Noncnimfic 

totlitacobligptiocOiilUtaicpecanixtadicceditorl  coniUcucum  ab  coculconAiiuitur,  /ed  abeo  tai»- 

prmcipall,colc6(HiDtaai (bit,folatttmeilecfi/9ifrl  cjim,  qaiconftttait»ci^mtamen tfpulatioinltiaa» 

'S-fupr.  htc  nr.  I  ihil  cniin  rcfcrt  quantum  ad  libeta-  fumat  a  ftipulatoris  intcrrogaiione.  Eigo  edamfi 

tionc  i ,  an  quis  foluat cicditoii ao  adiefto folutio-  ei  qui  in  conftituto  duotaxac  adicAus(uic,folucafl% 

insgracia,  quoniamadledaimandatambaberefn-  proponarar,fiMndom  tamen  eftipromiflbrem  lo^ 

tclligitur  ad  folutioncm  accipiriic!  in  Itg.  fi  JJtpuldtu4  mancrc obligatiimjr.on  modo  p:  iuicaftioncexfti» 

jhK^i.l.  quirtt^t,i.mik$Rm4Ulmdio6j»fr  dtftlitt.  pulatione,ideft  ceiti  condidione,  vt  AccotfiosiWi 

Ergo  non  poccft  darareoblfgacio  confltrutst  pecu-  cerpretatur ,  led  etiam  prnpria  aAlone  confticaia 

ni«  poft  fi(9.im  adfcAo  folutioncm.  Nccli  ponas  pcc  mii.  nnnqtiim  e>  iin  ipfo  iurc  tolli  potcft 

in  pilocc  obligacione ,  ac  fUpulacione  000  fuifre  obligacio,  niii  cum  foluicur  vero  crc  Jitori ,  aoc  a|f| 

bttne adieftam  ibtationii  Nampoteftqatdcmca  Mverlaedltoririafla,8emandatotqnodbicnott 

ret  faccre,  vt^  prlore  illa  obligatlonc ,  Sc  adliorc  coiuingit.  Scd  ramen  quia  vcrum  cft  ctedicorem, 

aon  iibetetut  t  Sed  non  tequ^ ,  vc ptopria  adione  qul  huiufmodi  confticucum  adroifittconfcnfil^  vt 

c6ftitutc  pecunicaMaercdcbeat  obligacua.  Dic.  ei,qui  in  c6ltitatoadie£biif fbcnit,  fo1otretor,quoJ 

llcrcrtmaltilm  anquisincoDftitutotantilmadie-  nec  impcdirc  pntciat ,  ctiamd  reaxtrpc  voluiffcr: 

&US  6t  folucionis  gracia,an  cciam  in  prtoreoblinH»  qtiia  cetcam  lcgem     inicio  cooiUcucum  babui^ 

licme.  Hoc  enim  poftetlorecafa  qul  lololt adicAo,  qoam  imrontarc  poftci  creditor  noa  potnlt  i  n  dif 

ipficredItorifolucreinrelHgitUr,aaIaiafru&nian-  ftipulatlone  ,  quiadicfttim  habcbat,  fcriptumeft 

dacoeiusfoluic,  ciimcredicoripicficquiftipulan-  in  l^.nr»  fruut*ttiHn.$.fvmlt.tt^.itf^,  Idco 

doadiecUhoncin Aipulationevcfotoi  eipoflctd.f.  dldmor repellcndum  cfeditotcmcxcepcioDedo^' 

^ir4 J?yj<ll<rti»,  vndecftquodmandatiaaionetene-  fi  poft  folutioncm  adicAo  fartim  pergat  agete 

cot  adic6kus,vc  cam  pecuniam  credicorircddat  dLf.  pr(>pria  a^onc  conftitucs  pccunixaduerfus  pco- 

^ili.AcpdoiecafiicAm^iaoooftlmnlblniio-  npbnH«vtabcofaaftkutaapecnai«nidiidta 
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cacxplicat  de  conHieSione  certi  quK  conspetcbat  frkriMditnt  quotl  in  Acco^j  inicrprctationcm  re^jj'. 

antc^wfoiuai  pccuniain  ,  &  pro  pecunia  po-  ddere  planc  vidcnir.  EamqaecDKndationcin  n6$  . 

Ili.a  lion de  aAione  ipfa  coaftinicspe>  planli^us  eonfocaii^iniitiib^  «.  Cnmttmwnm  mfHi 

cunix.dc  qiu  tamcndifrnelcx  loqiiitur,n^ta Bar-  ^.vbi  &c.Ttcraoirtiia  ,  qttx  .tcJ  pkniorcm  huius  lc- 
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^^^|liQ^  heredib^  peitixieret:&  feierunt ;  vuf^ulam  lii  e6s  expohar» 
*deWorcm{ee(re)^ija£i^^^^^       pacruifui  cpoHcci^cein^iii^Sc-^didit  epilhi-' 

YjPiibliimi  Mxuium-^hcrecuttteLupj  Titij  nihii  perueiicrit:  ,anet  i&qptuGi 
.^iropbfica^ecjpilhtf^  vti  po^' 

ri^&0O<iit )  necciuile^  e0^fmoead|oii^    compecere :  fed  nec  dc  conftitutft»' 

'.'^m  tfehaj^fecundum  ea,' qua:  prbponereiittlr.idem  cjuxfiit ,  vfuramm  nomi- 
j|H<^od  ex  cau(a  fuprafcripta  dacuni  fic^an  rcpetipoflu.rcrpondit,^fipduin 
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rtumquc  ran\cn  falfum  crat,  ciimrttiera  nihil^d 

B,AT.i>vB.  Tanoalicnum  quam  propriiunde-  Publiun^MxuiuinexLucijTiiijhcrcditatcperUfe^ 

Cijttih  «onttimere  qiris  pocell ,  perindcqoe  Valec  in*(|^c>vcScseQo!al>tc|>oAit.  Eigo  fate^cfiim  eftofc^ 

conftituium  dummodo  aliqiiod  dtbituni  rcucra  ciulmotlt  K  liptma  &  cpiflola  .  riiuTi  .-.dlro  ciuilii  '| 

fulfCnLi>i*MiM»lim^uiE(lnfiy^.quedtx4gmm  nulianafcipocciMcancquca(5tiopcmdcc<inftitii-        '  '  ' 

|.ltfAnnwit>(ifr.l«(iii;AtqQtinpnfofital^^  capecania  poflecdihpeiaie.  Eanam^uedemnm. 

nim  cftcoriftiuitam  fuiffc  a  Publio  Ma  uio  pecu-  conHi  uta  conlcruat  pra.'t.  r ,  quae' bonafide  fifl» 

niamquxaLuaoTmo  dcbcbatUK  Scijcrcduori-  runt,nonquxdoioiiialoaucperenOTem.  Eiqui^ 

'  lm>iqiiibiis&PttblittaMKntitacan<;on'ftitmc.Ec-  qnisalienurodcbicum  conftitait,iudcroumolbli- 

go  quamuiscam  conflitucrit  tanquam  hcrcsLucij  j;.iti!r,fi  rciensalienum-conflitucrir,  &:  tanquam  a-  . 

^j|ijpati:uilui.cumnonencc,noncominustamcn  iicnnm,nonetiain litanqujinproptiaffl :Jn eofi-.'  - 

^tp44Aet<kc<lftitntapccuMia,qu6d nonfuum,  duidcmerrorvei[atur,qui  emdcfflfcbnifanuifi- 

'  ^^Aa)tcnum  debituila  coniUtncrit :  pr.rrcrtimctim  dcin  vidc.Tturfinngrrcdcbitor.etiamflrecufctfoI- 

SNiKtiC'incpiftoIafaMii*r4lit»>»/'»<u  t*dtmfti.uiit4  ucre  alicnuindcbitum,  qucd.conftititit,IM(ncOj|;^' 

'^■wrifjWarofMeadeum  patiui hcrcdirasperncne-  flitntttrushaodduhic,  ll  alienUm?cniliMi£'MiK 

r»t,fiucnon  pcr«cnciit,vidcbatui  Pubtiu^Mxuius  nim  ramfacilcs  funt  lioniinnm  voliim.iies,  vtpro  -- 

4t$vctbisfuttnilx-citlcdcbitum,  quodcrat  hcredi-  alienodcbito  rcubligcnt.quam  vt  jno  fuo  fic  in  I.  '        ■  '  »  ■ 

^timnitC&mlacetctuccxeapecttiftafadamlelo-  jtamiA^t.^.iipiid.  Aliud  crgoen'ctli  Publius ' 

ciiplctiorcm  ,  locupletiorautera  exaliena  iadlma  Miuius  dcbitum  hoc  c|U3fi  dcfunAi  dcbitum  5c 

•iteiinccpotucric,nccdcbuerit,quinhocipfefead  hercditariumconltiiuilIct,vtbenc  Accutlfa^ n^pag  .  : 

*gefticntk>nemobliganetttLM4mb#ciMr«rai4./(rfr.ifr  ex Lfipmti* t^.f.i-fifrMtmif. iiukb. & Ll. kiiPimn^ '         .  "  * 

fot^(l.with.lmtrttuTtio6.itrig'tMr.  iR^rin(i^./«r;rr.C^iid?Annonfilfficiuntverbacpifto« 

'.''.Dzc.  Non  valct  conftitytuin,nili  (^uod  habcat  Ix,  vtj>robent  pecuniara  hanc  ^ua;  a  Lucto  Titio  - ' . 

ci^riftnfimA&conftitiicriilMceimcuieoB^^  debin^lipDblioMcuioconllitutafuictnratio'.'  ^ 


l.l.)ipr.  Nihilautcin  confcnfuitam  contrariumcft,  ncs  Pnbli|  Msuij  peiucninc?  fx /.P«Wm  j6.  VWt  i«- 

-  <)udmcrrot&dolus,aut  vi$&inctusquinui|quam  ^iii|g«/{(.NcgatBartoia$,^uia,inquic,lic^cpccunia  A 

cft  finedoIoLwMfMyb^  ii<.i»frt0f^.<^  $iliAiti^  qnaM«]ijdediftivd  ctetbdiitt^,ad  mcpenienerit,         '  , 

icTf^uLiur.iu»R.l.i.Qudniet.Cii$il.  li.f.dalimtliviJri  nonidcot.nmcn  fim  tibioblijitns/ i?w/5l»r 49. /S-  ,  • 

,fiiaMri(Wr4^..iM|Win  ptopoiiu  fpccic  inier-  frkdeundtll  mdtlt.L»$»*diUTfnii')  C  futrt.fttM.^^^  ^  ■>. 

lifliitgrrorPiiblif >ifii<i};eyiftiinantis  fe  patnri  ct-  addo  verba  ginlncatiua  epiftotx  lidcm  equiden^ 

(efceicdcin  ciim  non  cflct,&:  c      pccunijm  in  ra-  faceri &pro4)3t:oncm  intcr  caljrm  partcs ,  fed  if»  .    1  . 

iltoiqfsiiiaspciucnilfc  qiix  non  pciucneraiicxpax-  dubiocantpmiidcft,  icademumlinoncontrariun»  >■  '  / \  ' 
■^.yei^SitWum  CTcditorunt^m  dolus  iil^^ 

■  iiijfeV*!"' P^^f'"^"^'^™"^  PublioldTau  o  vt  talcmfpi-  ratis  comwj^ntfumptioncm  I  jf^fttrj^-i/ibwirt  14.  O*  ■  •  ' 

^lamii».cos  cxponcrct,pcr  qttim^tctcturft:&  yiiy./,Iw^aSSi^ty.J.i4"/.<^^!r«ii«.  Hk  autcmponi  < 

ibCKcU Qi.cfle ,  &  pccuniaMnU.Hdo  ttgi  SctaoUpraceicvlK^t»^^  hac  nc^  ' .  •  ' 
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AKTONII  FABRI    I.  C.  RATIONALIA 


dliud  quicqunm  cx  Liicij  Titi)  hcrcditatc  ad  Pu- 
'•^  blium  Mxutuin  pctucniflc,  rt:dad  alium,  quiftjuis 
illcfuerit,Titi)hcrcdcni.  l'oteftcniin  hxcncgatjo 
prob3ii,}Hobari  adhimatioiiccoiitraria. 

a  iJtmijUdfiit  yfiirariitnfioniint.  R  AT.DVB.PoEnje 
dcpcnfinon  foleiit  tcpcti /f(r'i<4i./if^.  De  cend. 
f»ifr/).Arquin  vfurx  non  niU  [-iceiia:  nomine  przfta- 
tlir>quianGn  proptcrluLtuin  petcntium ,  fcd  pro- 
ptcr  mor.im  non  folucntium  inriigunrur  /  inw qui- 
dtmx-j.f.jlftiftReinfr.Dt  vfur.  Ergo  quod  vliitaiuin 
nommc  in  fpecic  propolita  folanim  cft,rcpcu  non 
potell.nccd  vfiirxipfar  nniomnino  indcbitx,  id 
cft,nc  nudo  quidcmpaiflo  promilTi  l.Jinmforwn 
i6.in priiic.fiip.Dt(0'rd.inJtb.  Addit  n.i[(ol:!s  prora- 
ttont<lubirandi  ,in  iiacfpecic  tutuf.iillc  promif- 
foicm  cxccptionc  dolijCxccptioncm  autem  hanc 
nonefle  fjuornbilcmjlwJodiofa  m /./i^«/<«W!>/i  7.  §. 
titc  txciptionts  Dtobftqa.pdrtKt.  &p4trm.prtf}.  Porio 
cos  qui  eiuliuodi  cxccpcicnibus  odiousnon  fauo- 
rabihbus  ruti  funt.Yi  fo!ucunt,non  puncrcpctcrc  /. 
«jui  txctpiioncm  40.fupr.Dt  coKd.indtb.  Dt c  .Indcbiii 
condiJhocompctit,quoticsin  ^cbtcum  fjtui  ur  sb 
ignorancc  & pcrcrroicm l.i.&pdff.tod.iti.tit.  Neque 
abcagcncrali  regula  excipicndx  liint  vfurx  inde- 
bitx,nili  cum  Ibis  dcbiia  tuic  vt  in  d.l.fi  n»n  ferttm 
inprwcip.  Nam  nequc  vliira  pana  cll,  nccproptcr 
nioram  non  folHcntisinll  gi;nda ,  nill  co  cafii  quo 
dcbctur.  Atqui  in  prop  fita  fpccicncquc  f)ts  luic 
<3cbira,neque  proinilTa:  vfnra.'  func  pcr  Itipulationc, 
ade6quenecpcr  cptllolani,quztamcn  citta  vin- 


culum  fHpulationis  non  dcben tur  /.j.C  dt  vfur  I.T$- 
tiwi^.irfT. Ptprtfir.rtrb.  Eigo  q'.i.iainii dcbuit  Lii- 
cij Titijfucdrviuririnm.qurd  nccciririo ponen- 
dumcft,  vr  quxllionide  vfukis  a  Publio  Mxiuo 
non  prominis  loais  ficii  polUt ,  diccndum  nmcn 
cft  vluras  a  Piibl.o  Mzuio  lolutas  upeti  poflc  ca- 
quam  indcbit.is,&  percrioi(finfoluras,&  quidem 
fadlijcuin  Pubhn  Marnio  pcrfualiimcflec  iTitij 
Crcdironbus  hereditatem  Tirij  ad  PubliuraMx- 
uiumpcrtincicquxadaluim  pcrtinrbar,i<c  exhc- 
rediratc  illaTiti)  peciiniam  debirain  in  rationes 
Publij  M(jiiijpeiiicnifl'.,qucn6i.cri!cn^tat.c;juod 
vero  Uartolus  obiicic  dc  doli  exccptionc  odioli, 
qux non  poflit induccrc rcpccitionc  foluti  cx  difl.l. 
(/Himr; f«««H  ridiculum  cfl  iion  ob  id  Ibliim,qu6d 
in  piopollt.i  rpccic  nulluspoiric  tflc  locus  cxcc- 
pticJnidoli,quippcqux  fupponic  aliquanj  prxtr- 
dcntcni  ac"lionLm,quam  pofllc  cxcludcrc,vt&  ci- 
tcrxcxccpiioncs omncs t.i.i>fr.Detx(tpt.  Hicaurc 
nulla  fubfc-n  adio.quxper  doli  cxccptioncm  fum- 
moucn  poflir^vt  dilcrtc  ait  Scxuola.nc  qiudcin  (jijr 
conflituta  pccunia,lcdctiam  qui.Tfalfiiincfl.cxc^" 
ptioncm  dolicfle  oiliofim,  cum  lit  onuiium  tauo- 
rabilifllma  ll  caufini  a.'quitatis  jn/j>!cias  cx  qua  pio- 
ficifcitur.  Falfum  itcni,tum  qui  tutuscicfptionc 
doli  (nlucnt.jjon  poflc  icpeccfc,vt  coiiliat  ex  /.  tjui 
ft  dtbtrt7.fupr.De  coiid.iauf.djt.  vbi  dnimus,  Falfuin 
deniquc  qiiod  icfpoiidct  Bartolus  dc  cxceptiotK; 
fjiSi  Iciiinccncionis.  vicx  iis  ctiam  qux  lctiprmiiil 
ad  d.iqui(xcfpimttn,l2tmi  appjict. 


COMMODATI  VEL 

C  O  N  T  R  A. 


TIT.  VI. 

i.Vi.pi  ANVs  libroiS.idEdidtum. 

It  ?rx:or:Quodquij  commodajje  diceturjeeoiudjciumdaho. 


^dl.J.AitPrdtfir. 

Tncipit  Vlpianus,vrroUt.a  vcrbiscdidi.quibus 
rrxtoraftionem  Coramodati  propoltiit.Nam  ftib 
gencrali  Titulo  Dc  rcbns  ucdiris ,cti.im dc  coni- 
mcdaro&dcpignorcedixit  /  i.fupr.  Dtrtb.  crtdit. 
Ex  quo  apparctcommodatia<aionemnon  cflc  ci- 
utlcm,  vt  vulg6,poft  .Adcurfiiim,  noftd  put.anc,fcd 
ptxtoriam  jcumipfo  Prxtoiis  cdi«aopioniitt.ntur, 
vc&a(aiopigno«titia,&:depofiti,dc  qiiibus  di- 
ccndum  cric  in  lequcntibQs:  ncc  ad  rcmpcrtinct 
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quod  inter  commodantcm  &  cum  qui  accjpit 
commodatiim.gentut  ncg-)tiuni,cx  qiio  promdc 
nafcunitirpra.ft,irione$&  obluMrionp!,  ciuilcs,  vt 
conitatex/.  incomvmUto  17.  h  fuut  infr.  boc  tit.  cum 
fli  commod.itum  conuen  .10  mi  ij:  gtntium  qu.t  tcl|^ 
gratis  vtcnda  datur.id  tcrr.piis ,  li  lem  ,  modumve 
cettum ,  ca  lege  vt  cadcm  ipl j  rcdd  u;  r ,  vt  Cuia- 
cius  in  Paratiitis  dciioit.   Nani  rc/jiondcmus, 
pcr  commod.itum  quidem  conti.ihi  cvwji.ajudc^ 
(cd  nihil  aliud  cx  co  inlrrri  ('olic  ,  ntli  quo<ff<i 
libencc  t  adiniitimus  ,  cx  commodato  cti.iiiK^ 


ante 


COMMOD.  VEL  CONTRA  LIB.  XIIL  TIT.VL 

antecdii^im  Pwtorfj  nafci,  5:daripotuifleciui-  qui  noracitirisciuiiisin eaadlione  ptobanda.qua 

lcm  in  fadum  a^fHoncm,  qu^  Praricriptis  vcrbis  iu$  ciuile|>rimum  induxiflct?  Fuit  ctgoantehoc 

»  appclUiur,dc  cjoa  in  / figrdtttttMm  17  jnfrincJnfr.Dt  edicVum  a  pofterioribus  prxtoribus  ici  conccpcu 

frtfir.mb.l turiiffwium  j  tnfrvicip  fufr.  Dtf 48. ^tii  incognua  &  inaudita  Commodan adbo  ,ncc mi- 

cniiu  conuentioncs  qua:  tranleunt  in  propriu  no-  ni^s  prxturio  iutc  quam  ciuiii.  Ncc  lanc  vidco  cut 

mcn  contraftus ,  proprij  quoquc  nominis  adion6  Practor  indudturus  fucrit  adlionem  honorariam  c- 

parcre  (olcnxj  l.turun€T,t,  Fallum  tamcn  cft  quod  iufdem  protfus  &  nofDinis  &  cffc<Slu$ ,  cuius  cflct 

Jacobus  Cuiacius,&  aii}  pleriquc  pofl  nartol.tra-  tGtio  iam  antc  ciuili  iurc  prodita,&  comparata,«r^. 

dideninr.non dare adioncm  Pr^fcriptis  vcrbis.ni-  /  i  ^.vltjnjr.ytbonor.raft.  Sicut  cnim  ncquc nacura 

ficx  contra«fVibusinnoininatis&  cii  aliaadlio  no-  nrquclcxhuflu  quicquam  facit,itancqucPrztor, 

minata  nuilacopctit.Non.n.quoJ  concra^lus  cer-  Ncquc  pofluinfatismiraiiiftorum  ingenia,quine«'; 

tum  &propriiimnomcnhabcat,impcditaut  ex-  ganthonorariam  a(flionccamcflequzahquoprfii' 

tinguitncgocium  iilud,&«(U'2A^et>,^,cxquonaf-  toriscdidlo  nominaciin  &  fpccialitcr  indudla  fir, 

citiir  adio  1'rxfcripcis  verbi$>vt  vidcrc  cftm  con-  In  quorura  numcro  cospuno.quiauii  funtncgarc^ 

tra£tibus  cmptionis,  donationis  &  permutationis,  qnod  in  vltima  Chiltadis  noilrx  partc  totics  fcri- 

qui  Iicct  propriu'n  habeant  iiomen.non  cominiis  phmus,a(5lioncmrcruaiamotatumcflepr^toriam,' 

tamcn  paruinc  aciionem  Pixlcriptis  vcrbis,  fi  ccrta  ciam  cdicio  Prxcoris  pctmitcatur ,  aut ,  vt  Cuiacius 

Ifgc  hinx.l.t.C.itfta.iur.tmft.&vtnd.  l.x.i.&ftgl.  ifgit&  mciius/rr»»iiff4r«ri«/.i.C.r<r.rfi«of.  Voiunc 

vlt.C.dertr.ftrmut.  C^ocxcmplodicinuisnihilvc-  eniiucfle  ciuilcm.vifacianc  condiclionc.nofttam- 

tarc  quumintis  cx  Commodato  ,  quod  (cmpet  fit  que  vcliiceatcm^ndacioncm,qu<;  hoc  potifljmunt 

ci  icgc ,  vt  reddatur ,  adio  Prxlciiptis  vcrbis  cora-  argumcnto  ncgationcm  addit  in  l.rtrum  i6.txfir.toi. 

pctat  etiam  hodic  quxante  propolitum  iPrxtoris  tU  tit.  cum  fatcri  coganiur  condiAioncm  omnem 

cd:dum  compctcbat.&pr^creaadio  commoda-  cflciuris  ciuilis  nuliampixtoria.  Ncc  habcncquod 

tiprxtoriat  qiixin  co  maximc  ditFcrt  ab  adlionc  nobisobiiriint  prxtctat^i  >ncrnhanc  Commoda- 

\  Prxfcriptis  vctbis  quod  bonx  fidci  cfl,  cutnaclio-  ti,itcmque  iliam  Dcpoliti  dc  quain/.i.i«^.  Dtftfitii 

ncsomncsPrxfciiptis  veibis  lint  ftri(5lx,  exccpta  quafi  nccdubitandumiit,quinciui!esa^onesnnc 

iiiaqiix  Dcxftimatodatur,quam.xftimatoria  ap-  ob  id  folu:n,<]u6d  cxconiraiftu  nafcantur,  Itcet  e- 

pcilanius,  itcm  ea  quxcx  permutationc  comprtit  dido  quoqv  l'ritotispropofitxfint.  NififoncpU- 

§  4£lien.luPtt.DeaSm.Pol\  quam  acliotiem  Com-  rarcum  Cuiacio[funtcmm ,  quod  Iaudo,Cuiaci»*. 

tuodati  piopoltramii  Prxtore  ftuitusfinccflct.qui  ni]ctiam  adionesCommodati,  Depoiiti  &  altas 

niallctagcre  ciuili  adtionc  Pr^fcriptis  vcrbis.Nain  pr;totias,&  quibusnonintenditurd-iriquidopor- 

quod  tlicitur  fruftra  Jehdcrari  honorariam  adio-  terc,  polFc  nihiiominus  dici  condii^ion«s ,  contt^ 

ncni,cum  citiilis  compctic/.i./f(;>r.  Dt  ftibltc.  tn  rtm  quamfcriptum  (It  in^.4^^f((4mii>  lnfla.  DttSin.^ 

«U.inixc  obtincc  c<^m  ciuiiis  plenior  eft,  au;  faitein  $.yJc  it*qut tod.ioif^y  alns  noftri  iutis locis  quibu!>  ne- 

acqiic  picna :  quod  non  contingit ,  cum  honoraiia  gatur  poflc  quemquam  rcm  fuam  condiccre ,  nifi 

bonx  iidcicft.vtin  cafu  noftro,ciuiii$autein  fttidli  ifiire  /.  vlt.fufr.  vfufr.  qiumddm.  cau.  l.i.  §,  vlt.  fufr» 

iuiis-  Nccpollutnprobarcquod  quibufdamiuris  dtctadiS.tritic.  &  in  l.  fiquit  injiiutus  ij.  j|.  i.  in^J 

dodliflimis  placcrc  vidf o  ,  commodaci  adioncm  <t<|^yivbidiicrtc  fcribit  IC.  dcpoiltatium  numquS 

adprobaiionc  tantumcfic  prxioriam  ,  fcd  originc  teneri  condit1ionc,cx  coloio  quod  dcpofitum  ac-* 

ciudcm  Eifi cnim  prxtornoninduxit  contradlum  cepetit,(cd  tum  dcmum incipcte ccncri  ciim  dcpo- 

commodati.Qucm  fancfatcndum  cftenciuris  gc-  fnuminficiatuscft,&itarcidepofirx  furrumfacfr*^ 

tiijin,iiidt:x::  camcnadtioT!cin  Commodati ,  qux  re  capit.Nequc  vci  6  videtur  lcx  ducdecim  tabu- 

nanliniiiitcrpotuiteflciurisgcntium,exquocon-  larum  aiiasadlioncsinduxille,  qilam  quxdomini) 

Aat  nulias  i^ifle  prodicas  adumes,  &  quara  itis  ci-  tranflationcm  aut  inducunt  aut  prxfupponunt.A- 

uilc  nullam  agnouit  ninc  propofitumcdicluPrx-  lioquifidc  quolibc-t  conciadlu  adionemdedifleCf' 

tofis.vr  pioindc  poflic  lonj;c  v^iiiis  dici  idioncm  aut  lieiis  filtcm  qui  in  hominuin  vfu  frcqucntio- 

Conimcdatirflcprnoti.un  oiigine,nonetiain  iu-  rcsfiint,aiifottc  hypoihccarianiprxtctmifiirctcu 

rw  ciuilis,nifi  adprobatione.idquc  apparct  cuidc-  hvpotiiecxcontradus  fit  fueiitc}ticfcmpcr  omniu 

tiiVs  cx  co ,  quod  in  hac  ipfa  Irgc  V  Ipianus  notat,  frcqucntiflimusrEt  tamcn  ncmo  dubitac  quinhy- 

<]ua(i nouum quid  & notatu dignuni ,  Prxtorc  qiii  pothcciria adio,  &  quafi Scruizna fit Prxtoria, v& 

hoc- cdiclum conccpirjKciflcComniodati incntio-  & Setuiana ipla  ^.ittni Struwid lnJlitJ)tM&i»n.ldcTa 

i)crt),cum  Pacuuius  prxtor,aliu$  &  tcmporeantc-  dcadione  Ad  cxhibcndum  tradlari  poteft  ,cuiu« 

rior  vccnd!  dati  mcncioncm  Il-ciflct.  Cur  cnimhoc  vfus  non  modo  vtilis.fcd etiam  ncceirarius  eft  plc« 

ita  ,  fi  iain  >ntc  Pjcuuiura  comparata  crat  iute  ci-  runque  ad  (.iuiicm  yindicatioQcmiiiibcueadan)  ||, 

uili  ntflio  aiiqua  (iuc  Commodaci  liuc  vtendi  da-  i.fufr.dd  t*bilt. 

tL?Annoiieniindcbuifl"ct  Prxtotcdii^o  Ibofubfc-  V,  ,-^-  ft,.-';.^ 

1  ^  Hiiiiis  cdidi  intcrprctatio  noned  difficilis.  vnum  roliimmodo  notan,|* 
dum,quod,qui  cdi(f!lum  conccpit,commodatifccit  ment(onem,cum  Pacuuius 
vtcndi  feccrit  mentionc.  Intcr  commodatum  autcm  &c  vtcndum  datum,Labco; 
quidcm  3it,tanium  interclTe ,  quantum  intcr genus  &  fpcciem.  commodari  c- 
nim  rcm  niobilcm,non  ctiam  (bli:  vtcndam  dari  ctiam  foli.fcd,vtapparct,pro- 
prie  commodata  rcs  dicitur,  &  qux  foli  eft ,  idquc  Calfms  cxiftimat.  Viui^-^ 
ous  amplius  ctiam  habitationem 'conupodaci  polfc  ait. 

;  ,      Tom.  lll.  '       V      .  ^      .  -       pj^^  ^ 
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ce^/icut  neque  ilari  pigiK>ri  i.  )F  ^frif  I.  f ;  lAiw.  ^ 

%A»9*htimmW«ih  contradtuumgcncrcqui rc,id  cft riaditione  petfi- 

dtintur  4i/i.$.il<M  u  mi  Infiitut.  fni.  WmL  tt  MMr.' 

Rat  DV  B.Tntcrcommodatiim  &Ttcndum  da-  •W/?<f./ 1.^  yatiequt  trfr.  Dt  Mtgttm.&  dSion.Qjx 

ium  videtut  tantutn  uitereft:  quantum  intct  gc-  vci6  font  ina>rpoialu,ea  tiadi  non  poiT-nt.quia 

mu  ft^eciem»8e lacijk«piatlfeappeUationero  v-  necpoilunc  cangiiLi.f .y/(<M  ftft,Dinr.4ia^.ltenk 

t^dtdadfOuim  commo  uu.  Vtendam  cnimdari  commodaia  res  cadem  rcddi  dcbcr,  quia  nccdo- 

amiqiMwDecetiain  ibli :  Commodari  aucem  rcra  tninium  etut  amittitur  ncc  poHlflto  l.rii(»mmedM4 

dmitaiacRiobiIeni,iieceam  qttan)Iiber,cutn  pecif  Kv^buiiHri.  N<  n  aucem  reddtrur  eadem  habita- 

llia& al:2 ret,  quibus  ci'raabufum  vti  non  polTu-  tio  qua  commodata  fuiccum  dc  hAbitationt  dici 

Xtias,non  niiidiciscaura  commodattpotrtni/.}  $.  po(]ii,quoddcvluhu&urt:nbit  Vipsanusin 

fUoMfr.  WiicEt  ica  Labeo  pucai>nr,quera  hic Vl-  m»imfHfr.D€vfiiftMjda^ vftmftuflwn  quo* 

piamisrefert  McimscrgoPjcutiius  dc \tcndo  da-  tidie  conllitui.  AUa  cr.iincft  vntrs  dici  h.ibitatio, 

cocdizeiac,  quim  leccntiorcs Prztotcs de com-  aUaalcetimiJMmfa^rtfitr i|.U7/!.ia/rU*£4/.Scddeci* 

modato.TamoeninmeUor  tes  cftfioedo3it,fiiie  d€dintbeft,(|a6d  habjiaitfo,ficitnonpQflittiiuli 

prxtoria ,  quanto  gcneiallovftus verbis  conccpta  habiratofnla  tinquim  lcruitu.s,tr.idi  camcn  poce/l 

eU  t  vt  plutes caius  coapleAipoifiti.M  Pr«r«r 5.  cumdomoin  qua liabttatui.Vnde fieapud  Accut- 

ji|f('.I>f  teinfir.  Obc  Propndcoramo(btate.<dici-  finm  ^idam  liabitacioneni  bfc  lomnntpiodo» 

tnretiam  illa  .  iixfnltcft  vtcx  Ca^j  lcnccntia  VI-  moipfa^qnx  habitationis  vfum  pixbcc.  Neobftct 

pianua iik  concludii  ,addens  Viuunu  aui  Cailia-  huic  iegt  quodPomponius  iaibttm  itatiAm  $jm 

nus  pi  octdaabio  (nit*n6  fblfi  eam  Caffi)  ibuent iS  f rii»ijpi»^.DedMMf .donarioaem  videri»  ii  quis  in 

probaile.icdhocamphu'. rx  t^-malTc,  hahitatione  iicnisaed;bj^ ^taris  hjbtccc,quartid  ipfumcapera 

^oque  commodaf i  poile.  qux  tamcD  nec  mobi-  videatox  qui  habitat,quod  metcedein  pioiubita* 

liaitseftneettfnmobim,fedtotavelininfeconfi>  tlonennlbm  fidoit.  Sedladlttceiponfio  eftdt^ 

Hens fi  p<o lcimtutJ  ••jcctpiatnr  l.iutn  dntiq:(tt.u  5.  fcrre  commodatum a  donationcineo quod  com- 

CAi!/i(p*Tclitifa.  o,vtinif<Mi/r^<fr.  J?<<^4Ri-  modatum  rempei  cctto  vfu  cectbque  tempoiv 

imt.6c  meriti.  Qmd  eoim  alind  eft  commtMiare  condndttnr^ntm  etiam  donatio :  qnanmit  extcn 

qnttm  prodcftc  &  bcncficto  adticrrc;  d.t.in  ctmmo-  hanc  difFcicni  iam  piciximc  acccdat  (ommodattuA 

istt  17  $  fimtinfr.tiam & inde  eft,  quod oinnc cd-  ad  doiuttoncm  ,  ouu  vtctque  conttadosex  mem 

nodanim  gratnitam eflo  debet, ilioqui  dcgenenc  concedenris  liberalicateproficllcitar,  dim gtatui* 

in  locitionem  ftrtgrtfh.  item  kcnt  tnfi  :.  tn/iiikt.  tum,vtdizimus,coramoaattune(Iedebeac.Com« 

^uihm  mtd.MSimtrdt  tl^gftim.  ItAqueaatpco  ijroo-  modato  autem  pioximum  eftpiccarittm ,  quia  c« 

nymis  habenda  fnnt  oommodamm  &rvtendttra  qniez  Hbetaltcateptofidfcitnr  ,0rided  ad  dona- 

datinn  ,  quomodo  accipi  ntur  in  lii^.  $.  ittm  •  tionis  quoquc  potius  q-um  ad  contradhiscattfani 

tta^tat  6tendora  eft  latiut  patere ,  aut  ialrcm  n  on  pcninete  uidcur  in  Ltmaii&iim  tfjnfir.  Dt frtcmi.  vx 

minii*  lat^  commodati,  quim  vtcndidaciappei-  qao  tamen  difFert  d commodato ,  de quo  nemo 

lOTonem.  ambigit.qu in  Tk c  niiaAw.& qnidem  bonc  fidei 

a  KiaiMM  4MffiMfri«M  hMtntinntm.  Si ;  habet  |ut/liMmi  lnfiu,Dt  dSm.  qnod  de  precatio  non  fi« 

JFloienrina le&io,/k  meliiisqiiim vnlgatj  quzpro  mtfiteididpoteft,ade6que  necdedoiuaotiepcD- 

Viniafio habeclnlianoro.  Namharceadcm  Viuia-  pri^,ciim  in  catradatos  nuUus  prarcedtt  iJMm i 

ri  fcntcncia  exiftimantis  eriam  habtcarii:nem  c5-  iiBnm  ,  St  qnam  fi  concraAum  dicere  quis velt^ 

Tnodaripoirc,&  exeacaufi  coromodari  aAionem  oemtmtBmeneft,noneflc  bonse  fidd  (.«itM  f«f  as. 

compecefe, reiettut  ab  V  ipiaMO  noftro in  i. / gro'  infir.D$  daffjrisn.  Et  tamcn  habitationcm  prccacii 

tut^ ij.itfr-Dtfrtftrift.fttb.tiuxCumptte^ exeo  quoque  Jari  pode  conftar  ex/^.i. Codu. dt ^ntMr. 

dem,cx  qito hcc quoque lex  Vl^-iani  libro  28. ni  Quid-,i crgo &multo  magis  commodari ?  Mulca 

liiSnm.  Vlpianttt  tamen  co  loco ,  ctfi  non  nrgAt  enim  fint  i.;u«faccre  videnrar  ,  vc  pcecari^  diii 

liahit.tttonemcommodati  pufle,  nihilominiis ad-  habiratio (Iri&o  iute  nonpofiit »  vcetiis.appaiet* 

dit  clFe  tutitts  agi  eo  nomine  Prxfcnptis  verbi«,ica  quz  nos  in  hanc  temfeipfimutin^Chiliadb  Dt«r- 

tnnucn>dubiiate&,  ne  con.iuodan  ad  olocura  rer.frngiut,  Sed  pab'icae  vtilitatis  gtacia  contra 

habereineaipcciennnpoftit  ,  qiuft  poftiiCom-  ftri^amittciscacionemadmiiliimhocvidecot.Pa- 

modaticonttaiSuilacmsnatetcq  am  ad  o  com-  bli  aenunvalius  hocmasim^iuadet,vt  contta- 

nodari.Ex  quoIeaiinKllip'miisqaamVi  rumiIt,  AimmAeconnentionum  omnium  poteftas  ficttl» 

qaod  fupt  a  diximu*,  ancc  propofitum  cdidbu  Pre-  tura  cxtenthtur  quam  lariifim^  fieri  potcft ,  pro- 

totisadVionemCommodati  ciui'cmnu)lamflii(1e,  ptct  vtilitatemcoinmerciorum,vrconilat  ex  HS. 

led  c;ntum  ptcfcnpti.<  vc  tbis  ctuilem,  &  de  ea  dc -  It!!,.  ftd  4»  vm  dntdutm.  infr, Dtfigm.  le^,  qmtt. /iyr« 

bcic  inrrlhji  q.iod fcrtpcumcft in  d.lm  comntoddtt  DifrruiiHt.  Aliudergo  cft  commoJari  aut  preca- 

f,fUut.  Cut  n<  n  cnimpioaltistcbuscummodatis  ricidjtidomum  in  qua.lubicctiir ,  aliud  vcro  tp- 

perindeatque  pto  habitacione  commodata.Prx-  fanthabttatioaem,qn*  c^m  rcddicur,  eadem  fa- 
lcrptii  vetcii^aiflio  con!|etiinfr,'Ratioautcmda-        rcdduur,  tyix  commodata  vel  prccarid  da- 

bnandi  ad  hunc  vcrfic  lum  peteiida  cxco  vide-  ta  tuic,  (cdica  tamcn  it  ad  iuturi  tcmparis  non 

die        habiutio.fiiie  in  iure  /iuein  (adoconil-  ad  pnrtcrici  vfu-.n  rcferarat.  Nam  in  v/u  prrteritt 

ftcie  ■i  atur  eftquid  incorporilc.  Nam&iurafli  temporis  ccrtcdonacio  quxdam  verfatur^^.if^. 

£l^^orporaUafuncTir.i»(r(i.rer^«r.  ^iweip.c^  i»  tdibtu.  Qritxl  8cBartolus  beo^  aotJt ,  quaia- 

l«Mdvfili*7M-9a>idfwd«i(k  Dtmktnmti^i^  nis  coacca^  ipfe  non  fit  dooatio  ,  fed  ctnm 

nii».  Res  antcm  inc  rpor.ilc^  nnn  videnrur  pn(Tc  modacum  ,  vt  dizimtu.   Plani  ctiam  vcftimen- ' 

£omm^f"  ii^i^o  luic,  pixicxtuD  vup  leiuitu-  U|^ommodad  poiBiB||^«fwwiw^  y>/r ./wc  tit.Scd 
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'ipKciriofUrrftijAo iore  raeo  nidido  non  pofltinr,   nMtmcn  qui  precari6  logaucrar ,  ptrcarium  fiqui. 

aereuocatoprecsiioimirmpcftiuc  i]iiod  adnutmn  dcmcriam  iinen^pclliiic  rcuocan  poreft,  in  quq 
'Mooci&ns  £cfi  poLcft ,  nudtu  6c  iiuc  vclUiueaci«    dificita  coininodato  laa  (mmtitu  ij.yfimtmfr, 

'  X  f  Impuberes  cotnmodad  a^bnenoD  tedentur,  quoniam tiec confiftit 
commodatumin  pupilliperibnalinccutorisaudloritatctviqueadeo,  vt,  etiam 
;fipttbesfaaus*dolutn  autculpam  admilerity  haca£&one  nonteneatur:  qui) 
ab  initio  nonconftititi 

f«f.Ltxtmft$u,f^4MtmLk»adfidi$iojapMdSimi 

Ad X,lmpubereS.  ,  *"otc. Commoa.»tum , quod ab initio  non  con- 

fiirir, expoiUa^o  continunii  nui-.quam  potelt/. 

RAT.DT*>AdhDflc$.&ad|.j8f.obli^nmrec-  friiwri»  »»<ifnspriirhw#.Obligaf:onenienimqiat 

iam  pu^  ilii  &  furiofi  finctutoiis  vcl  curaruiis  \n-  exconcracl:u  &  ncgotio  aliquo  nalcuur ,  lu  r.  nafci 

tltoriuie,quatie8  exre  a^io vcaiti./<ri*ytM  46.111^.  necclic  cft.  cumfic  contu6iuS}&:  itcgutium  geti- 

4f «lL<^<iffiM.  Atqai  connioflari  pbtigario  ez  ic  i-  tar,atit  nunquam ,  vt  htc  textus  otnniuAi  optimd 

p&naifcivj(ictur,cumrci:raditio  inifuim  huicob-  probat.  Attjui  commodactim,qiiovl  ,  upilliiynnc 

^gMionipixbeat, quomododcpermuuiiooe  icci*  tutoris authoutate acccpit ,  ab  inuio non  coii/Uttr» 

pcdtneftuii.  i.in^itiriwnifmMr.  Eftenlm  liic  vc(upradiximus.Erpon9Ciiimpubcspofteaf4du» 


txlIltwAofexeorum  numero  qui  rc  concrahuntur  litpubcs  ,  r  otfnr  lo  i'm  dati.m  to  m.i^iv  c  nua- 

1.1.  f.ifcfWfNf  ilcoMig.crifA.  ^.ittmmulnjiu. quAm  leLcrc  .  quamu.s  aJ  cam  calum pcmcncitt,4 quo 

mmijtctm.Mtg.  ErgoAefoiioli  ficpapiUi ficom*  incipcre  pocuit .  qnoniamfle ea qucabiniiiofon* 

modac  m  accepeiinc,  coaiinQdati  accioiie  teaeii  iluciunc,  non  co  r     i^unr  iiii'a ,  qu'id  ad  eum 

poifiint.  caiunipccucncrmc.  av|UO  inupeic  non  i^ocucrunt, 

•   D  cc.NequepiipiUusobligaricxoontiadupo-  lecfi'duroPapiniani(enientiamin<,vfr(« (.i/^/^i/c^. 

tcft  iinc  tuforis  autnontatc  ,  ncqitc  fuiioiUi  abl-  ¥tthid.l  lurtiniajio  compfobacimin  j  4ttxiontrtTi§ 

x.O't0t.^.4ttKtMptmf.  «^acetenimvterquecoiiifir  vcconftacexLir&iwiii.^ii^.a./.r«V?»ii>«9<.il^ 

lio  &:  uid.cio,  iinc  iiuo  ramcn  contrai.i  obligatio'  riiiat^o.     ^ .  dt  vtrborum  ol/h^4!miil>m  l.quu  intunt 

.  nulU  piKclt  Ac^|ai  obiigacio  «.ommodati  cli  ex  ufum%6.ft^tkMdUg.Aqitil.l.m*niiiguuT^^.^.t.dtttg»-' 

concraAu  ergonoftmagtsex-commodato  quam  iuMrft.bniquereguUncgatiui,  quzKtcab  Vlpiano 

ex  alio  v!!o  LOi  trii^hiobligaii  pui  iilus  vcl  hitio-  proponuut.ccrtioreftCScir.dubicnbilior.eaqiiasab 

iiisablquc  tutozisvcl catatiinsaudiuiitaccpocelli  inuiononcont^itcnjnt.conualcrccre  i:oiicanun« 

nec  proinde  commodaci  aAiooe  ceneri ,  tpnnnit  quam  po(rc.  Porr^li  commoJaci  obJ%acio,qux  to 

adtio  commoilan  li  |T.e[(^na  ,  qjia  non  niuuis  pcifona  impubcns  non  conft  1 1,  coiiualc!tcic  ad- 

prxcor  quim  lus  ciuiie  &.t»upiiiiii  6c.  tanolis  ia-  •ucnicntciplmspubcriacc  nun  j^uti  it ,  nt  quc  adio 

uet,quosvidccnOnpofle-fibi  cooiiileie  pnpijlank  commodjtipotcH  vlU  coinpeicK  ,  lyjMx,  cx  ea 

ouidcinv  tio  .L;.nis  ■  fitriufura  autcm  viiio  ani-  commod.iii  oblgati  nc  uarciiiccc/icc/Ict.Pantc-- 

fMi.^ntftmuf  tu^Adttuttl.l.  tulumutj.f.fUu ta-  mxnobiigaiioa<^wncin ,  tjuafimatcr  fiium  l.luh 

.  $ndmS^tS€t4t  i»r^»  ut.  ki.f,itngi»  4t.fjttt$bligMitfiipt4dipniMr4U  NecmafpspoteH 

jgf^,  quis  agerc  in  pcrfonam  hne  obligatione  pr^ccdcn- 

a    vftpmJekfttUMififlibts fMlut.  Rat.dv».  ic.quainiiiiea<aiotici.>/»i^i/J*6.^.i!^t.yipr.i»OTgor. 

.Dolas  pupilh  qui  iam  dolt  capax  eft,  fbtii  ^uod.  pftlmmfm6im7.^4iitimt»U»pfr.itfa.  Acqni 

li^j;i(;x;nni.  i'ubcrtaii,impunuus  cllc  non  dcbet  adionetu  commodati  priiis  compeRfC  opoiCCI* 

,  t^katiiibM  s  :.i.i.&l.ftqfiiffJtd»U.  iuriicnimratio  quanwcduijs  autculpa  pct  camvindtcari  pcffic^ 

^crgulagcneralit&dc.vcdoUisiemper  fmnien-  Vcniunicnimlixcomnuin  aclioncia  comraodatt 

<lastir,tu;ti  t|':tHjuc  L  tiir.  ci  nocet  qni  d  j  um  ipfc  dsH.i.nur.c  vtdtndutnUtuttdUM  {iMttfftUt  iutit.  Et-' 

adm'CnlfT»tutdttt ii.il  ttipcrfttuuoit.jrdtdtlitHfUitft  go vcrum cll,quodhIfc  Vlpia^^ficiibit,  11  impu- 

(tpt.  EigoetiamfipupillusabfquetutorisMithoiiu-  bes commbdacum  accepeht ,  &  pollcapubcs  fj^ 

iq  commodat;jni  .iccepcrjt,i'i  tamcn  in  iccommo-  Aus  dolum autculpam  in  eoadmiletit,  nonided 

data  dolum  nialum  admiicnt ,  puniri  eo  nominc  adione  iila  tcncri  cu.a  poilc  ,  quia  ab  inido  ncc 

fJcbecfi<quidem«aidnefcomn¥>dati,inquacim.  coromodacum  con(luit,ncc  pcomdc  commodati 

cciam  culpa  vci'.i:3t/jf  rf  «rr«  ^.^.nunc  vyodumv  fr.  aftio  conMK  tiit.  Planc  iipupiiluspubcnaiiptoxi», 

luultoroagisdolus  a5ftiinanduj&  coctce«<lu$ctt,  mjudoluu)  a.imircrit,  non tiicimux  fbce  tmp^i-* 

pixfenim cftm aAio  commodad  firbonc fidei  luin  cius doium  cx  quo  alioqui  jucrarctur  «f 

a£ti»nu»i  l>:fltt.  d(  acliBH.   Quid  cnim  tam  conaa-  doltM/una  tftdolc.  [nam  &cxaliis  deliOis  CCneae* 

nuni  bonx  hdci  qui.n  dolus  aulus /.5.1» finA^^fr.ftt^  lur  l.fi tx i*uf*  il.  l^illW  fnfri  dtMnrrhH 

/«.10  ilidoto  V  Cfd  dt  teftind,  vcttdit.  qui  abomnibua  C9djitidiietf.dihcl.  ]  fcd  negimus  tcneri  ctin  .idio- 

contradibus  abeflc  dcbcicciam ab  iis  qu i  Ibift:  iu-  nc  crimmodaci ,  adcoquc  nccfi  tubcs  fadus  do-' 

tisellcdicuniuiJiifM« >iMi ^Cjt 9bltg.& 45»«./.  ^um  fiicctit  ^  quu  ncc  commodauim  vlluro  ,  ncc 

i9AdM^*t9 Uxupmt  wuiiifhntifJiKfr.ienrk^  oomoiodati bbL^aiio  vUa  prxcciliin:  iiitc-ltigiiu^ 

iaM»4/w;/iiitf.  liquidcmbonzlidcic;^ntradu$  qur  cdmmod.iti  aaioncm.paieie  vnquam  pqw 


i  coottaOibus  ftr.tti  «iris  lccernuntut,  non  cx  tucrit.  Obligationeraenimoatatalemexeoeoo- 
cotnpaiaiione  doli  &  roale fidei  ,fed ex cqnipar*:  eiaftu na£d  contrapupiilum  negari  ccrta  non  n  , - 
MJ^uuatis  cum  Itd^^iUR4*!!f/^il;«SM:    ^'^«•^W^****^"**??'"*^  « 5  "^^^ 
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tmvma.v^tMik9temmXm«bUfiwtliMlht^  Ccinuiocxigua^pidiipponit.  Iwcjuciul  ncccfle 

<Mlut.l.Stid  liiii  4Ut  rjwpbthm  9^.§.««;»iywoii/»<^  f  «4-  cft  cum  Accurti..  Si  l'.iitulo  r.unc  4.  rcftnrgcrc  a4 

turalii  Dcftliit.h<xti>im.M^c  nacutali  i.  qnod  fUMiltu  <uin  pupiUuii),qiii  vciadhuc  u]f.(n$rit,vclcum  ui- 

fiipr.DteMMJiMJMUf.  DtMig.&da.ldqae  tore  iptoconcraxenc,  quafi  pupilius  lutfelisafr- 

/xcoapparet  cuiHcntiiis ,  quod  cx  hac  caufa  etiam  biKarc  cuilitcr  ncc  naturalitcr  <  ,bl;gctur ,  carrcri» 

pupillasfidetuilorcnl  darc poceH  l.x.injr.  Dtfidtinjf.  veto  callbus  oMigctut  ctiaiii  utc  n.-.tuiali :  quod 

imn  1m inKiM* 6  rif  Ufk (rirfcj  Seilobligatioiaua-  nai<:nridici:ltMicft,&ikiMbisxon&tacuraljepias^ 

»]is nnonetiam ciuilis  Ct,adUonciT>  minquam  p-  prifcrtiin  ad / comrjtii  ftpr.DepMdJ.vli.fcpT  D;  ••'re- 

xit,(ed  tantiiin  cxccpcioncra^rcuniionckn ,  dcdu  -  iur.l.tuturdlutr  •)  ^.fi^.cr  d.l.quodpupi&m  fufr.Dt  tcn- 

^'oneffl8(C0fflpcn&aiHiem4.l.iwirftM{a»  </ia  inii<(.Canet^  <]ind«mDwft^ttci«te.aBfciptfp 

luiit  nulUl.i.^  vU.fupr.tjuod qttsfq.lur.l.tttAm  6  hfi.  Dt  lus  obligeiut  natura'iirr ,  adio  ]uc  iuie  natuiuli, 

nmftafti  tjrti f  iitmtmir  j  i  ^fif^    f£       D|«  nccne  ,  cum  non  co  magis  (cr.cn  oollic  aiiti;jne 

|iMrfJ-|-<ifff»iwrfi.  Noa  aotcm  de  Commodaa  iip  commodaii>fi  noa  ctiamlciiiiUttr  oolignai )  tc  ia 

•dUoaelofainac ,  qoBcioilem  obiigmioacmne-  l^ia^r. 


N 


X,  PAvi-vslibroij.adEdlftwm. 

Ec  in  furiofumcommo(iatiadjociandacft,ii:dadcxhilM»dQmaduei^^ 
CO&  dabiatf    vc  vos  exhiibua  viodicetur. 


acn.Hoc  iprum.ver6 ,  quoniam  cectum  eft  mneai 

Ai  UNteiafkritfiMX'  allaturam  cilopupilio  ludirium,  nuactjim  KfipiC: 

ccatiamfunolu,vtaltbi  docuioius. 

■ItAT.  Dva.  Bt  Dbc.  iam  propofita«ft  ad  •  Stitdtxinl^ittamdiuiffmmddim.fL.Ar.-nvu^ 

Ugitpr4Ct4tntu.^:i<\cm  nan.quc  in  omnibus  fcrc  ra-  Pluseft  tcr.cri  papiUum  autfurinfuin  .nliqua  adio.- 

cioeft  pupiUi  6c  iurioii.cum  dc  obligandu  iis  tra-  ne  iiuc  ciu:li,liuc  itonotaria,quam  obljgaricot  ct* 

4ftaror  ,mit  qu6d  pupillasfineratoriaamhtHitate  uiUter.fiftcntmdaiiisaftiodFeAasdbUgadonb 

contriihcn';  obligarur  tamcn  n3tutalircr,vt  proxi-  ciuilis.Eigo  llvcrucfl  vrcft.neq;  pupiMiincquc  fur 

nedutimus.  j^utiolus  veronccii  cuinluicuratoris  ciolum  obiigan  poflc  ciuibteiablque  tutocis  vd 

tiinhoiicate  oemialiit,ob)igatur doiliter,ade^ac  cHiMons  aniiioritatc,oec  i  Uodictcndamcft  t  vtft** 

ncc  naturalitcr :  miilto  ;:iiiiiis  fi  ctiratoris  auihori-  dionc  ad  cxhibcndum  conucniri  pofBnt.  Dte» 

tasnoninccrucncrit/^»i««{«fM5.I>iMj.  lur.  Quatc  Lougcalucatiocilaiiiodwadexliibcaduai,  aUa 

ncc in  furiofo  polIitaddece,qaod  Vlpianusproii^  «esAaAsoiusCoaiimtdatiftfienim viRMyiieftftio 

jnc  jdJ;ilit  in  pupillo  P^M ^iei  vtttismfi  dthim  &  in  pcrfotiamcft/.j.^.i  /w^.iCi/  txbibind.A£iio  tam:n 

ct^4W4iMi/irtr>iM(4aiMK«MHNMiMr.  NoQcoim  commodaii  naiciturcxcootra&u,&cxobli^atior 

pocdldolam,mcalpafnvllamadaiittesefiirioliis  ne.qajt-contta  pupHlumfioe  tatons  aathocitato 

^Oandia '^riofus  eft ,  cim  kix  mcnrisnon  hr,ncc  n.i(cin.illa  potiut.Acti  '  .TutcmAtlcxhibcnduni  n6 

cottfimme  vaqaam  poilit,  qui  ncc ientire intelltgi'  nilt  ex  jpcaclcntijpoliedior^c  pcrindc ac  vindicacto/. 

tmt^fi^^S-^^^^-^f  -^**-        inipoWij  iso  ^Utitt^ji.fSlffifiiiUtHr jfiipr.DfiMAcjMic  lakem 

commodat.rnoqui  poftca pubcs  fadus dolum  aot  cxdoloq;  i  pro  pofrcfHonc  fit  l.  Jiad  txhilendum  8L 

culpamadmifcnc,beoccomparabiturf'uriorus,qat  &p4ff.frfr.4idcxhilt.  Ergomirum  noncll&pupil' 

«d  faflam roentemieoecfos  dohun  quoq;  aoc  cul<-  lom  4e  nisofimi,quic(vaaiodati«dUone  tenettn& 

Mmadmifcii:  m  rc  commodara:  nam&hoccafa  polTunctcncri  tamenaAtoncadcshibendum.rci- 

vcrum  eft  iuriofum  eciam  a J  laniores  mores  reuer-  licec  cum  pofiidcoc.  Noo  eoim  addendum  eft  Jtm 

fum  adioneCommodftti  teneri  nonpofie,  quia  ab  oh»  dsb  mfiumt  ftfidert ,  qoia  non  potcft  ftdieAtc» 

itiido  nequc  Commodafum,ncqiiccnmmodari  .1-  hic  cadcicin  fiinoluiu  quippccpn  dolicapax  nu» 

Aio  conlbtit-  Ratio  autem  diffcrcn ucintcc  iuno-  quatn  lit  qiundiu  ituiolas tnanei :  cadit  utnen  in 

fum  & pupillum  tllaeft,qu6d  pupitli  iudfciam fup-  pupillum ,  £»1  in  cnm  demnm  qui  fit  piOKfaovt 

pletipci  tutorcm  po;clt.  iiKlicium  autcm  qiiodlu-  pubcrtati,vt  di.\i;iius  od  ^.vli.l  u  ^,ta  UltMiikg 

lioibdfcft,  nonzqu^  luppleiipoteftpcc  cuiaco-  ij.  jlifr.i>«ii«/«  i.fipiii«aiu.D(r^im-. 

•  ■ 

|.ViPt  AMVa  UbioitjidEdiftam. 

SEd  mihi  vidctur,  fi  locuplctior  pupillus  faclus  fit,  dandam  V.tiJcca  comnjo- 
daciactioaemiecundum  DiuiPjj  rcichpcum. 

Ittdtcijtccgoiianeoangiseliligpai^t^f^e^xcsuia 
^ttSutMtibivi^t/ltr^  Commodari^nccconfequcntercomm-idaua^ho- 

ne  tencci.DE c.Iurc  naturx  iniquum  eft  fieri  quem, 
^AT.i>vB.PapiUiis  idej^noaobtieaniTeXcoiI*  locupletiorcm  exaIienaiai^ra/.r«r«MiKr4  io6.D« 
tradu  abfqucratOTisauthoricate,quodnontanto  rtg.iur.iMtmhmiuiiirtt^.fiipr.DttMdiS.  iitdtfi.  Ncc; 
iuJicio  pulicat.quatito  eftopos  ad  contrahendam  tantum  ad  indocendam  naturalcm  obligationein 
obliguioncm  ciuilcm.vtdiximusad  f.vlt.l.i.fupr.  prodefthjecratio,iedetiamad  induccndatnciut- 
tKl.»bligari9.Dt4uihcr.tut»r.t.  pupiUut^xtmtLfrdtid,  lem  ,  AOn  cnini  poflet  aufcrct  toiieiibrt  idex 
pfMfmrJitrtd.  Atqui  quod  loaipletioriicncoon^*  ttfo  iiEtaM  cflet  locuplctior  •  u  non  adbo  ci- 
podatoiipon  fiyif  .eum  pnideiitioKm^iotMqoe .  &ili^««eldtfleai«  ««I  IslwmvttlisjBeftm 

■     •         •  t«l 
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fcm  compctcrer.  Nans  nfc  ob!igati«rtHillwii^«H  fimtfns  ^6.ififrMeliUg.^4Swi.QjmTuni  autcm  m- 

«■rvnqaktnrcpeticiunem,  qiix  finc  ■dMlllliiltii-  ^cip  cu>,  c^uandopupillitt  locti^tK>r£idiMelib 

qnrnrfn-  rotca/cd  mnum  teteiaLaUM^mdua  vitlcaiut.Pia^v^ldeMMUofennef  diabar.inpa» 

cuiuLsacboiiMxtacll !. Jturali  LmmihttvaiKfr.  i*  p:lIo  qui  i«miibjhefccflkiiin<miir,  vidcri  cmni». 

4Ulg^&iifl.tjidewprlC.^.tjJtur4Uidefidemj!.  Mcrit^  cuplcnoum  fasfluiuhociprotjuodnon  cftfaAfj 

if  i-!jr  Di!."s  Pai»  rcf  liplic  dandamefli  vtikoia-  p«iqpetior.  Ex  Li^pi^i^ ^yM^.dtfthc.  Scdextlsl 

<tioi!e:Ti  m  piipillum  locuplctiotcm<j«o<Juoolftdo  aMe*didaTn  -nov^clner  videct  pupillur.i  loLuple- 

<aau;n,<iuccxcaufa  commodati.fiuecxaliaqua-  tio  rm  fjflum  clle,quam  ii  rcin  fuam aitxerit,di<» 

|ib:rr;.§.w;f/L-«,autvt(  u:.i:iuslcj»tt,pupiiU//if«-  iba^  fbitaiiutccotBtnodata&preciu  in  vti'ira- 

fiUs  6jfi prvicipMScftnnm  ;^.fupr.dt  ne^n  ^ifi.LfMtpm  tetn  fiwtti«enuer{b,a(te«tfAQr(t  rcm  conuuo  iarani 

ttodilfrJtv^Mli-tpfiBiu  ^jiipfinftf-&  f  i.  tnfr.de  prr.csfi.  hab:a:,'.cc  vclst  illalnicddcre.  Annonik 

nHih^.tmer.ln  propofita  •aiem  fpccic  vttlcmf»S(i-  mraiio^agyc,  vt  cxaiienaia<^uta  riat  locupictiori 

niod  ui  acl iorcni  dandameflc  Vlpianutiiir,  "»tilt-  «emaikiaM*irtinendo?  Qurmuis cnim  pollu  ci 

4tetti«3mus  .Tiftioncm  hinC  a  Diuo  l^io  indntlam  rcs  auferri  pcr  vinJican jr.c ,  li  appatcar,Jdkpltt* 

ntjn  cftc  mci c  d.niuam ,  vt  quidam  piitanc» icd la-  ietis  tColctiicec^u quo  iii domtnustiie, «|Ui4ttW 

^pcdto  inri:>  cti  im  natiuam.mfcittif  «nhwei  eoi»-  mitdaaiCi-nuHrUBaen  poteft ,  aut  dcbct  eac«t^AftN>' 

•tiaifhi  com.notbti',  jflioqui  ncc  co:i-.inodaii  aAio  rc  p.ii.Mialcm  .ulio;ici;i  connv.od.ui  ran^|cQ|1H|« 

•poilct  diu  contra  pupiHum  fadum  cx  com-  gitOitm,iifortca<%yviaaiiusiijt probare commo- 

inotiatolocu.'Iftiorcm.  l^ofticicriptumaiiDBOtDi-  -Attnm q«dm t«i4,olwf*uil«tr  dominittm,quod 

UiPlj  comparanir  pupiliUJ  iocuplctior  fa^Shllpll-  mcn  invii  dicatiant  juoband  m  ncccfiaiio cft,ac 

p  Uo  •iol  {^'ix.^.anr  pu^'lhnH  i»fr  dtftf.tMidMi  .  euius  pcoi>auo  «i>fiici|ii(ani  «flciiaiet  i.ummi>dum 
poffiiabclic  doiu*  ai.tc.x  j  tc  [>  !!;u,  autfaiiliiijllfe/  U^HJUmtmkB.  Deintiei^lMficQmmodauittres 

ipfa,cum  ^^trs  cx  alicna  i^duia  locuplctaii  vuic.  aUena  ?  Nani  &rcm  aiicnam  commodan  ipoA 

S<  d  n   cii    lii.  i  :.ti.i  incocli,qu6dconirapupil-  conilat.  Quo  umcncafu,aimvindic.itiociq«i 

l^i.i.ii.  l  .iuin  oi.)  ctK  .ictio  com»roJ*ti  dltc^.:  comtnbdattit,acci>mmodarine^eac,  umo  magii 

"at  con;t.i  pu|v,lliim  locuplcuoccm  f.iuliim  non  nifi  attinum  c^rnccciTafium  cft  iplS^miiltoin  pcra^io- 

V(ilis.l>t  II  clc  i'i  p  ipil! )  dol  ilbdilbnguimusanfit  ncm  jrctiuna  cm  commodan»fie«X«iQS  dMnntf 

proxuuui  pubcaaX!,quia  neealitcr  doli  capaxertc  pupiUiislocuplctctur.  Nam  &cadcmfirrd  ra<io&- 

tooteft:  aiinpupillonftolocnplctiofcnon  diilin-  cir.vt  fi  coimnoditatiusplutcs  licrcdcs  rcliquerit* 

fiuimus     qu.  inuis  Accurfius  &  Bartolus  dilun-  quoruui  vnus  totius  ret  Ootnmodatx  reliitucndi 

ouain.ciuiaiion  niagisinfansautpupillus  q  it<»ni  MtuUltemlMtevlMiUe^QH^eiiUMGita  iiJi-. 

ttilorJfuocontrahit.locnpIetari  cxa  icnaia^^ura  dumdchcatfJlWti*^*'       ^                "  .  Jir 

JptciW^iiiqiaWjpi^^flhuqailibctautiuciolM  .      ;n3;           .  • 

1  ^  Si  ictyita  quidcmfitrescoiTimodatijLcdcicteriorrcdtJitarnonvidtt*" 
jurreddita,quxdeicriorfaclarcdditur,  nili  qiiod  intcreil,  ^rxilctur.propriS 
«aim<l*atuc  ccs  ooii  rc4dita,<iuj:4acrioj:  reddituf. 

tetior  fir.caten    prrir.qunrrnujfir  df rcrroT / }/ii^i 

jJiiSi  reAditi  tnubSJrak.  A  tqui  commodaii  adio  bonat  fidei 

eft$J«»a«»Ii?|lii.*#«»w.  efgofideteriocreddi* 

•ft  ATiDva.Res commodata  q.ii rcddimr  ,!ic^  ta  fit  non co  minu 5  d.ir.ir  nfbo  commodari.quouf' 

ii c rrri  1  r  f ic^^a  rcddatur ,  t.imcn  rcddirur, qucmad-  que  picniflima  icllituuo  fada iit  cx iiona^de.P<t. 

luoUum  .iccic  folcmu$,id  quod  vix  fit,tamen4!e-  teftaunrmfieriplefitffimareftftiitiotei  eommoda^ 

ri.NecCin^  potcft  intcjcdhiconcipi, vt  rcs  iam  ("e-  t.T.licc;  dcrcr.  jiis  c  ff-i":.r  ,  fi  modbprarftctur adori 

nicl  reddita  quamuis  dctcrior,iterumteddatut,  V-  id  quod  ipliusintcrcft.remdctcritwemfaftam  noil 

nius cnim lei  vnatantumrcdditio  &(£ftitnt(ocK  eiTe.vt quodTaloriflfVonlfaiitttdeeftifoppleatirf 

poteft.'  Ide6q»ic  fi  qoisadione  ad  cxhibcnduni  in  pccunia  ,  peiquam  fcilicct  rrsomncs  sftiman- 

con  ;e*ntus  tcm  cxhii  «erit,  qnamuis fa^in dcce-  tttr,& qus lunt *  &qus  non  funt,dummodo 

liorciti.non  tomcn  id cii  00  pt iftiiu  adiene contrc-  ffnt.fle cAtmari pomnH  fiitH  fdaaform  4 1.  bift,  M 

nirf  OOteft , vt caodc -.r.  rc it^ia ezhibeat , fcd  m  fidmf.i vi  ansan-.bus 5  rerfphrefnpr.de m  lit. ittrdnd.  lA 

fiidburn  aiflio  nccclfaria  cft  ;icr  quaro  iftoiis  iivdc-  aiftionibus  autcm  bon«  fidci  ctiara  id  qut>d  imeC' 

nitati  confulatur  i  rvl/iS^irii»*  7.  Corf.  «tfnM.aata-  «ft,venitnoh  roluntofReiolttdicis«tanqtiaitt  iccei^» 

^HodcdoloC  qnid  dnlomalo  faiauroflt<.<^  ri<  (lo  ,  fcd  cnim  ii:ic  actionis  vr  in  propofito  tan-* 

vanter- §  'lott  CcUim  /«;rj<i<iiff/»,nifircsqU«exhibc-  «^uam  parspnncipalisdcbinjfiaiiterfatisiicnaao^ 

fur  in alia piorlisfoniu cxhibcatut.ita vtnon ei-  n non  polfittefteniin  hoc'ex1»ona  iide,  ide6qotf 

dem resalia videri pofliCi.rirfii»iii ^.S-fei tifi quiifu?.  p"  ^-^ ^ -  '""^ pctitur pcr  quam  rcs ipfa jpc- 

adtxhih.  Frfoe.idcmratioredicendumeft,iired-  tcrctur ,  nonpcraliam,  qata dataiptiftinaaettc» 

dita  fic  quaimiis  dctctior  rcsquarcomroodwa  ftiJ-  tjuanditi  plcniftmiiiittsfafttfmi^oneft,  vtAcciir« 

lac   nonidebtamen  fupciclfcadkioncm  commo-  fms  incn<irr.'.  Ali..qi!inon  poirct  pcti  pofttcm  tcd- 

dat'i    rui-non  ad  aliud  compctercpotcft  quimyt  ditam,(i  oflicioun:ura  a:dici$dcbctctur/,^.C.d|- 

les  icddatur ,  quamuii  »d  qUod  adoiis  intotcft,  ci  ftf.l.tpiipnttaufiinevi  ^^  iafrMaH^^pt.  Quodltt 

nn  prcftciur.                                   *  adiionibusftridiscniufmodifuntaAioncsidcx*' 

"  Dfc.  Non  vidcturproprii&cxbc.naiidcred-  hibendtim&ci  ftipulatodiuerfttmcftdJ.eciMliti«u 

dira  rcs  qiixdctcnor  tcdditacft.i.  i.*  firui6Mri  „„& d.§.nmfdm,q\utmB9W^^lSiotfixmiiii 

■ia„Eainrebmx%.f.i.it>ftJimiU  lUlcniBl^lwfe  q|^Tti«iltttfe«dttWr*0"  vtruajU 
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tecMincir bonafide^e&nsqne obcatHatn(abfidi«-  figiiificatiaaan  Lviitimm^.      nwMMJii^.  Jrf»^ 

iiainfa(2;am,vi  I  df  (Lio-iclrio  ncceiriria  cft.Aliiid  /ir. Etita bcncBartoUis.acmclius , aut fanc  cUni^ 

iiintetit,ii  ccdditaiit  res  non  quidciu  detccior,  led  ouim  apud  Accuriium  ioannes,&  Azo.Ob(ccttaaF* 

taunBen«  vt  atiqnid  hirit  ej  delc ,  pma  fi  alij  obli*  dnm  aueni  eft  ts  hoc  f.  petaAioneni  commod*» 

SWptoponatut  ,uiit  li  non  flicrit  caiifiim  dc  cui-  lipcti  rcflirutioncm  tci  coinmodarx  ,  pcrindc  ac 

ione.  Tunceniincaipiacct,quaniuuibluc^pe-  petvindicaiioneni,icdalioatquca'ioiurc,nainpec 

tetnr  adhnc  e«  priiUno  contraOa  edam  ftti6b  iti-  aAionem  commodati  pctitur  iuie  concra6hit ,  per 

ml  tuluntu  1^1. $.j.infr.dt vtTb.ebhgJ.iAmn.de ftlut.  vindicationcm  vcro lure dominit:itk6quc  iialiena 

.^ifticdicctex  cauiaptiocistraditioniilDberccam  icscommodauiit,nonide6  tninuspipieturreiUtn- 

I  non  itcet,cum  poffit  en  inct.  Quml  enim  eoincitnr,  >  tio  ex  commodato ,  qoc  lamen  per  vindicaiioneni 

/   inbonijnolirisnoncft,vt  hal  ccmiis  rLc;:i!i  l.qttad  pcti  non  polfct.  Scdncqucvindicatiofupcreil,fi 

.<WMfUii-i9ajl(ng«i.i«r.  Itaquenuliaiiacpaite  in~  tes  qux  vindjcaba(ur,re(luutalitiiucdctcrior,iiatt 

iterboncfidei  Seftridiinritcontnidbisdifterentia  itavtiarieiotaliqniddcfit.5edeaBtiooibotimK- 

eft.  Siciitnccinco  quotl  Ci  jiar^  raniiim  rci  dcbit*  pofiti<  rccnHtui  &  indcmnstad  asflori.  confu  itut 

.ibliuaiit,qiizpropaitcloku  potucric,nonniiipro  atbitrioiudicis,quoniamaibitranaadiocil,ioc6« . 

ali j  [urcL  lu pereft obltgatio  l.Jltpttldtm  fum  9.  <.t.dt  qne  diftetri  ccteritaAiontbus  non  tamilint  bon« 

filytd.MiUiui  bO.dcfundo  (if  iV^iif.i.Planc  quo  cafu  to-  fidci.fcdctiain  Ibi^ti  iuris  l.Ji  fofiaatptunt  xf.  (jr fcq. 

tuisiei  petiuo  lupcrell  ex  con  raCtu  boox  Adci,  fufr.dt rttvutdu.  Nc  ibttc  cum  vulguintctpretuna 

poflquamdeteriorredditaeft,nonadhoctatnena-  putesatbitratiasaftiooesfiunaniraltri6buefle,nec 

gctur ,  vt  rcs  iam  rcddita  itcrum  rcdditur ,  qunfi  nifi  cx  polU  ■.ftu  &c  c.x  ^(Cci  Jcnr;  .!c;;--t)crjire  in  at- 

.tu>ndumccddiu,icd  vt  quantia&otit  ptoptcrdc-  biuatias  ,  quod  aosKkauiuaXtiSidtuuUdttt^ui 

•.cerioiaiioaemtnnieft,eiprziletutdJLiafi«Milti§.  urtJK», 
i^itpa^tUk.  TetbumeiummUMliJatamhaitct 


z    ^  In  hac.i£lione,ficutincctcris  bonxfi^ci  iLi:liciis,nrnilitcrinIitcni  iu- 
rabitur:vt  rci  ludicanda:  tcmpus  quanuiesiu^obkrueiui.^uainuismiUii^iiti-; 

ii^«iiU»conuita[a:tempuslpcdl:ccur.  •  . 

jd§*lMkMs3me%.  mtiufto  predocompellatnr /.Mtfii^70.tiinrnf 

4/;  fipT.dtnivti:dtc.  l,  tHdlltonibm<f.\hidiyiifupr.dciit 

Habethic/  duaslententtas.  Piin^aefttin  adio-  i</.j«r.Ergo  11  quisremfuamquani  commodauerat^ 

necomuBodAa  ,  ficnt  in  cxtensbotue  hdci  iudiciis  per  hanc  adiunem  repetar,qux  bon.t  fideieft,nee 

fimilitCMn litcm  ii'.r.iii.   ALcra  cll.r.i  luJicuida:  carcddatur,  idque dolo malo  vcl  lauculpa com- 

■teuipus  quanii  tc:>  lit  oblv[uati,uuaii)Uis  in  ludjciis  mudaurij.pcrmittcndum  cicll,  vt  iurciuraiido  fuo 

liciais,lids  contcilatxtcmpltt^eAecur.    Prima  tiiem«ftimei,&quanti  (iiaintereft.Planelialiena 

pars  1  I  m  d  .buaudi  raiiouciii  iubet,qu6d  per  a-  rcs  commodata  fir,  fatcndum  cft,  non  poilc  iurati 

cboncm  cumurodati  adoc  icm  icpetit,  nonquali  inlitero,non  magis  quaminadioneciiipci.Diftiii« 

fitaro,vtinvmd>caiiu>tc,  fed  qualj  cominodaiam,  gueodum  tgiiur  ncceilati^eft&l  adicNiecommo* 

vtproximc  ktij  fimus  :  idtoquc  ci:.un  .  lictu  res  dati ,  quomodo  Papiniarusin  aiSioncfuitidiftjn- 

,coauuodjta  perhanc  aClioncui pctitur  quia  luici-  guit  Lfi  vtndtdtrt  ^o.^.t. tnfr.dtfurt.in  defeiacuc  iutB 

tur  ex  conttadu  lMmm»dim  ly&ft^  injT.bp(tit.\c-  domint;,an  cx  aliacau(a,vtpriorecanriiincafiiad- 

.^uitatioinducendi  &:  conccdi.ni.ii  lunliuiandi  m  mittat  iuilti.andum  i;i  litcm  ,  non  etiam  poftcrio- 

litem  touincoeil,nc  aiioqui  uiuuu»  doiutnusrc  re.  At  diHiciiius  cil,  quodin  iccundahuius f.CeO' 

fiia  catete  ,  e&mque  liue  lufto  fiue  iniullo  precio  tentia.exparte  proponitur  in  hac  aAionecommo»' 

vcndcic  cogatiti  l jifiSh^fumiM  2vf  .1.  f  fr  folut  »u-  dati,  ficut  in  cx-tcns  bonxfidei  iudiciis.rci  iijdii.a- 

trtmXnutaum  ^jftT.Mtut  Uuttt  i  fiifr.dtinhi  mr.Et-  dxtcm^us  lpcd.indumellcin  rci  dcbicxineunda 

.gp  i.i  aftione  cofnmodaii  noneft  defeteiidum  ar  cftimatione,cum  tamen  in  ftridli  iuris  iudiciistem. 

4Jtou  iu  urandum  in  litcn!  ,  n-c  adrem  pertinet  pnslicif  COCCeftatx  fpcdctur.  Difficultatis  matc^ 

.^Uud  adio  comniodati  ilt  bonxhdci  ^.dilttnum  tiamintetpren1>iisUludpt^bcc,qu6dputant,inbo- 

i^Miiltm.  Naro&a^cxemptoquxemptori  nxfideiaaionibusadeoqtieioftridisincipecefftH 

daturconfa  vcnditoiemaJ  rcmriadcndam,xqiic  mationem  rei  citffccrc  a  tcmporcmorx  adtcmpus 

hoaxii<i£i}:iidi.*dumtttUtnuuri>.i.vlt.crp*p.ttif.  vlquc  iciiudicjndx,idquciiue  alitisconceftatio- 

it  dltttn.tmft.litc  tamen  in ea  iurator in  iitem , nec  ne  mora  incipiat ,  fiue  ab  interpeltarione  iudidalT, 

li  dol ; ,     pr.-caci;i  vci.ditorish.it ,  vt  r?s  vrn  Jita  quivt  licti  ("oii.T.conteftatidneinprTcc-frerir,  fiuci 

iiou  tradjiur ,  lcd  oflicio  ludicisid  quod  cinpcoiis  medio  icmpote  i:iicclitis  cpntcftacioncm  &  iea> 

inieieft  xfbmatur    ttbnpaidam  6&.i.vU.  infr.  dtctn-  tc  r.  tiara  ,q  u  od  interdiun  accidit ,  vt  in  (.  $.  i»  frint^. 

pnbjmpi.l  fitT^tdiits  .i.C  tlc  jni3>i  cmpt.  Non  alia  t!c  u.fr.dt  vfur.  Ita  namquc  inrcll  gunr,  quod  fcftprum 

.cau(h,quam  quiacmptorqui  aClione  cxcmpto  pc-  climl.^f.ftptr  ytnditmm &uiLfificrtlu ii.i. ciimftr 

.tit  cem  venditam ,  rcm  vtiqueaJienamperic  nec*  ftmfiMrfm  tnfr.dtdl^jimft.  Spedandnmefteviio 

dunifailam  i"a.un  /  quodvcndidt  'g  vf.dtctntr.empt.  tcmporc  plurisfucritrcs  vendi-.a.antemporc  ino- 

$  vtndUdinfi.dtrtr  diutf.  dc  quo  lcri^limus plutibus  rx  aa  condeinnat  onis  fcilicct ,  yi  xilimari rcs  dc- 

hbr.  >  tonita.iitruunl.  beac  qaantiphirimi  vnqoam  fiioiti  tempoie  roo- 

Dtt.  In  omnibu.^  adionibus  bonx  fidci  pcr  tx  aJ  tempus  vfquc  rci  iudiVitx.  I-cin  qtiod  fcri- 

quasaClot  tcm  fuampetit,  licctnoquafifuanjlcd  ptum  cllin  Lvmum  2.x  fupT.dtrtb.crtitt.Lvliiiu fupr.it 

'^itafifibidelttaatiiiCainffinhccni ,  ea^pm  fciiiccc  ct/tdt^.truu.Ltjuotus  ^g.ixfr.dt  vtrb.okHg  Lh»m'v:tm\f» 

.c^aicatiiXMione  » waaoriemiuanvcadcceiQai-  mfrtimMdM,  in  ^putidisfttiOis  io^ici  rcmpus  lius 

4         ' '  conccftatx. 
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tontcftatx  fcilicct ,  inquiunt.niii  moraaliqua  litis  odio  tam  malt*  alia  rccepta  funi  contra  rpgiilas  iu- 

Contcftationem  pncccllcrit ,  ne  alioquin  dcbrtori  tisdlim  rtfuTtiHM  §  i.  vbi  dixiu  uj.  Concludciidmr» 

fniftratio  CaipTofitd.l.btniintm.  Itcin  quod  fcri-  ergocft ,  m  iudi.iisbonar  fidci  aftmari  tcmdcbi- 

ptum  cft  in  Unrt  furliUd  P.i.i.  fupr.  dt  tend>a  futt.  in  tam  infpeao  pr.rciiC  tcmporcmorx.autcondcin- 

condnaioncfiirtiuaiqnx  ftndiiuriseft,  idtcmpuj  mt\oni\d.S.fi ftr  vtndttartm  &i)»c ^   In  iudiciisve- 

/pc(aati  quo  ics  vnqiiam  plunmi  fiicrit ,  ita  tamen  ro  ftnAis  mficcflo  prxcijc  tcmporc  litis  contcfta- 

vt  xftimatio  non  cgrcdiatur  tctrorfum  mdici)  ac-  xx,hH  §.& did.l.vtnum  d.l.vlt.dt  cendtd.  tritic  d  t.b$- 

cipiendi  tcmpus  /. ».    ^fUtfitHm  infr.  dtpritut.  dtUil.  mimm  p.i»jr  mMnddtM.fundum  i%.dtritUMt.d  Ltjuetia 

quafi  id  fcnptum  ficad  Hifiercnn.-im  a'iarum adio-  ^g-de  vtri.eblig.   Excvpta  cvndid  onc  triticaiia . itt 

num  ftridh  iurts ,  vc  in  cxccris  omni;  us  xftimatio  qu.i  inlpicitur  pricisc  tcmpm  condcmrarionis  d. 

quami  piurimipoftit  rgrcdi  lerrorl.  m  tcmpUsli-  t ptnuU.dtt.9ndth  trtiit.   txccpca  ucm  condi6lion6 

tis  coiitcftaix.Sc  icttotralii  ad  tcmput  vfqne  mor?,  furtiua,in  qua.vt  diximus,xrtimatur  i c$  quanti  plu^ 

fi  qu.»  prxceircrit  contcftationcm  Hincnimirum  rimifuita  tcmpotc  litisConteftat?,ad  diffcrcnturtt 

tot  diftindi-mes  & fubdiftmdioncs  ad  hunc  S-  adionis  lepis  Aquilix.m qua  hom  i  vulncratus  aut 

coiigfic.r  a  Bjrtolo,  an  teixftimatiofcu  inrerclle  occ  fusxftimaturquantip.urimifuit.coannoquo 

[co  ifundicciiim  h?c  duo  qu  ifi  fynonymaj^-etatur  vulncrarus  aut  occifus  cft.  d.^,qu  fitnm  &  t.iJ.sitUit 

lurc  ob!igat.oni$,aut  principalitcrconftirurr,  vtm  u.&  ftf  fuff.adhg.  Aijuil.    Sanc  vltra  tempus  fen- 

l.fundum  CerntUdrum  i^.infr.dtneujtt.diH.l.heminm  rcnrix  &  condcmnatioiiis  non  potcft  xftimatio 

tw«n(i4f  autfubrog.ifi.vtmomn  bus  hcicndi  obli  crcfcerc.vtbc nc  fcntit  loanncs  apud  Accurfium  ir» 

gaticn:bu$,vx/./iC4/<iiA»  u.lfiquiidbdtie  infi>i.dtrt  hoc  S.txl.vbttxigitUT\i.S.  \.fHfT.dttdtnd.  Itaqueiit 

tadicl.cum  fitfulttut  fim  iij  S.vU  dtvtrb.eblig.  An  vc-  huin$§.intcrprctarioneerratBartolu$i&q«otquot 

to  ofticioiudivjis,  &rurfuman  hoccafu  vcniat  tie-  cum  B.srtolo  G  jilliclmi  dc  C  iincoopinioncm  fe- 

claiandum pcriuliurandumadlotisinlirtm,anpcr  quuiuut,  qucmhuius interpretationis lauda<'tau- 

aliasprobationcs ,  vtfi  pcr  iufiurandum  in  htcm,  tnorcm,  quod  cx  duabusfcntcntiis,  qux  in  hoc  fk 

habcac  locum  hic    &  diftcrentia  qu«  i»  eo  poni-  contineniur ,  vnam Cunflant ,  quafi  V  l^  ianus  fcri- 

turinter  iudidabonxfidci  &ftriciiiuri$  :  fivcrd  pferit,&fcnfciitiniudicii$quidcmbon^fidcitein- 

{>er  alias  pr6b.uioncs  fub  'iftingucndum  fit  ,  an  pus  infpici  rci  iuHicandx, in  fttiifiis  vero  hriscon- 

proptcrculpaiTidcbit  .lisvenicndiimfitad^ftima-  teftaix prxcisc ,  fcd  eotantiimcaru  quo  xfttmatio 

tioncm,  an  proptcrmoram :  Vtfi  propter  cjlpam,  facicndafit  pcr  lufiurandum inhtemnon  pcraliai 

fiqnidcmrcscxtct,  inrpiciaturtcmpus  condemna-  prob.iriones.Qupd  ccrti  ab  VJpianimcntcacfcn* 

tioni$:fivcrocxtafcdcfiLnt,fpcdl:ti:ttcmpu$mr.r-  liiomnino  alicnum  cft.duxnamquc,vtimtio  prx- 

tis  d  iptn.HtctndidJritit.  Si  vci6  proptcr  moram  in-  fati  fumus ,  fcntcn;ixfunt,qUarum  vna  nihil  com» 

cipiatxftiinatiocfcfjctca  tcmpotc  morx.liuc  mo-  munc  habctcum  ahera^&totococlodiftatquxftio 

raindpiat  jntclitcmcontcftatam,vtin///5^./?p<r  illa,  vtrum  vtmm  in  ai^ionc  commodati  hcutia 

ttnduertm, Ciucib  ipd  comediuonc  dicl.l    dtvfur.  ahisbonx  fidci  iudiciisiurcturin  litcm.ab  a  tcra» 

fiue  mcdioTcmpotc  intcr  litis  contcftaiioncm  &  cuius  tcmporishabendafitratiointncundareidc- 

fcntcntiani.vt  int  fi  tfuu  infidMtMt  \;.ir,fr  dtfefit.  Q  ix  bitxxrtimaiionc,fiuc  cx  bonx  fidci.fiuc  exftndo 

tamenomncs  liftinftioncsSi  fubdiliintflioncspu-  concratflu  resdcbc-.-itur.  Nosdc  pnore  quzftiona 

gnant  euidcntcr  cum  iis  ipfis  omnibus  lcgibus,  abunddfcnpfimusadi/ /.in4<?i«)ii6i4ii<c«;j/if.i«r.  Di 

quas  Bartolus  adducit !  quirum  nulia  eft.qux xfti-  poftcriorc  vcro an  d. l.  vinum  iiM rth.mitt.  *d l.ptni 

mationis q  lan  i  plurimi mcntioncn  facat,  excc-  &vU.dttendia.tritic.& dddiS.lJitirtfurtmMi.f.i.ftifn 

ptis  ir.is.qiia:  dc  ifjitiuj  coiidi<5lionc  loquuntur.in  itcenditl.furt.licywc^win  Conicdurarum/rf.i^-c^-iit 

<juafpcculccftoJiofiiris,vtn6hocautilIudtein-  Cedutnefire  Mdtit  fictrtfttMt.   Scd  mdiui  invltima 

pusprxcis^  fpc<ft.iti  ..porccar,  fed  quanci  plurimi  p.irte  Chiliadis  noftfxdc  erroribus  pragmatico- 

resfiirtiuafuK  atcmporc  liti$  Contcftatx  vfquc  ad  rum  ,  .iducrfusomncs  &  vctcrum  &'  rccchriorunj 

fcnicnriam,nonctia:naccmp<»rc  morxrf  /.i.  ^.^M-  intcrprctum  opinionr$.  Itaquc  iotcfcllcndi$  Ac- 

fitumdtpiUMt.dtliS.Qnmwntn  fi  quocafj  pr^ftan-  curfij  &  Birtoli  ad  hunc  locum  commcntariis  notk 

dacflct  xftimatio  quanii  pUinmi  atcmporc  morx,  immorabimur  quo$  vnica  littura delcrc  racUui 

maxiroccontraflircmidtccipicndumc(Iet>cuius  romno  cnet,  ac  cxpcditiOs. 

3  f  Heres  cius,quicommodatum  accepit,pro  eiparte,qua  liercs  eftiCbiii 
ucnitur-.nifi  fone  iiabcatfaculMtcm  totius  rei  rcllituend?,nec  faeiat-iunc  cnint 
condemnatutin  folidumtquan  hocboni  iudieis  arbitrio  conueniati 

&  i.Cfi  vtimcxfturthm  htrtdjUii.  Ar^niaAid  com^ 
jifii  i- Heres  eiiu.  modati  pcrfonahscft.  Nafdtur  cnim  cx  tonn:a6lai 

etj^o  fi  antc  fadam  rci  commodat*  rcftiruttoncn» 
R  AT.DV  B.  AifHoncs  omnes  pcrfonalcs.quxcoH-  deccflcrit  comraodatarius  pluribus  rcliftis  hercdi- 
tra  defiiii£lum  comperebant ,  mccr  hcredcs  ipfius  bus,omnimodo  dicendum  eft ,  tencri  fingulospro 
diuiduntur tpfo  iure  pcr  lcgcm  duodccim  tabula-  hcreditaritsa6lionibn],nccaddcnd«m  cxccprioW 
rumpro  hcicditariisportionibu$  l.i.Cedfictrt fttMt.  nem  quxhicidditai, nl/ifettivHusbMbtMtf4CuUMttiit 
l.pro  btrtdttMTtii  i.&tet.ttt.Cod.dt  htrtdit  Mhien.l.Ji itbi  tttimrtirtHitutHdM nicfMfuit.  Ahoqai  fi  hoc  maximjl 
hcmtZi.f.fi  fundmdtttf^Mt.t.  l.quifundum%T.  S  fitu  tx  ioipidendum  eft.quivcxhfrcdibusfaculratcm  ht- 
pMTtt MdUg.FMlcid.  Ad d .fF.:rcntiim lcii.cct  adionum  beatici  reftitucndx  6c pro  qaa  partc,  dicendum 
tcalium  cjux  dantur  in  folidum  conrra  vnum  cx  rir,quod  in  adlionibus  mixcis  ex  pcena  &  rcipcrfe- 
^rcdib  us,U  folus  icro,^ua  dc  «gitur ,  polCdeat       caoone  dici  folct,  d«n  cai  in  ketcdcs  guaccaiu  a^ 
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hi,quia  (enius  ncque  hcrcHem  ,  nequc  quafi  hcte-  '  habcat  caput  in  ciuitace ,  non  minus  quim  pnettf 

dcra  haberc  poccft,habet  tamcn  dominm,squ^  ac  famili.is  l.nam  amtlm  ^.fitpridtjl^j  hmin.  /icut  obli« 

patcr facultarcm  reltitucndc  rci  /cruo  comnioda-  gati  cx  omnibus  pcnc  ciulis ,  ita  &  agcrc  &  con- 

tar,  ciim  impcrarc  poflit  fcruo ,  vt  rcftftiiat :  quod  ucniii  finc  patris  authoritate  potcft  l.  filmf^miluH 

fufficic,  vt  viJcnur  dominus  ipfc  polFc  rcftit;icrc  itf.fift* At ohUgtt.& *llttn.l.  tdmtx ctntrtUtbm  57,  v- 

Ug  V  qui infkttum  11.    m  tgntftttHTinfrA  qutd  viMit  bi  dixmms  fufri  dt  tudtc.  Non  cft  igitur  nccciiaxia 

lUm.  patris  ^uthotitas ,  nifi  iurc  nouo  poft  Conftantini 

Dec.  Qui  cum  fiIiofiiimih"ascontrahit,duoi  ba-  &  hirtiniani  conftitutioncs  ,  qujcficuti  ijs  fihifa- 

bcrdcbitorcs,  filiumfamilias  quidcm  in  (bhdumt  miUasauxcrunc ,  fadoeocapacc  acquitcndcpro- 

pacrcm  vcr6depeculio/.yf  qukatm  filiofmiliM  44.  ptictatisbonorura  matcrnorum  primum  ,  dcinde 

tnfr.it fHuU  Qui  vci6cumfcruocontrahic,  folum  aducntitiorum.ita&patri  vfumfi:udum ,  &  adkio- 

dominum  habccobligaTum  ciuiliter  ad  fincm  vf-  numomniitrafiliocompctcnriunicxeratium  con* 

quc  pccnlij.-ipfum  vctb  fcruum  in  foiidum  quidcm,  ccllirrunt,  tanquam  lcgitimoadiiiiniftratori  bono- 

.  fcdtantilm  naturahccr/.iwc.y?r»«i4i.W(<./if.  Ergo  fi  rumfilij  :acproindc  hocdcmum  cifu  auchorica-i 

quid  filiofamihas  vcl  fcruo  commodamm  fit ,  non  tcm  patiis  intenieniic  volucrunt ,  fi  quando  hlius 

nifi  dc  pcculio  agi  cum  pacrc  vcl  domino  poceft.  rationc  cahum  bonorum  cor.ucnirccur.  Quifqui* 

Ncc  enim  «quum  cft ,  ex  loncradu  &c  faifVo  filiifa-  enim  lcgicimum  adminilh.\toi  cm  habcr ,  non  p6- 

•miliasvclfcrui,  oblieari  pacrcm  auc  domiaum  in  ccftabfqueeiusanchoricacc  lcgitimamhabetcpct- 

fo]iJum,fcdtantiimdepeculio,quianonquemad-  fonamftandi  in  iudicio/.i.c^cif.C.^iii/rgil.^oyiw.iil 

modum  melior  condicio  nollra  per  filios  aut  fcr-  i«i/^4;.rf./»4t.Scdcxtraha$cauras  nocftcxiftimandii 

uosficnpotcft.ifa&dctctiorpotcft/. mf/ipri}5.ii<  immutatum  quicquam  liiillc  «fc luic  vctcrc,  quo 

rf^.iwr.nifiinrempatrisauc  domini  vcrfa  pcainia  fi  iusfamilias  iniudicio  ftate  poccrat  fiue  conicn- 

vcl  corum  iulfu  contraftum  cflc  proponatur  In^tt.  fu  i?:.aath  ^ritatc  patris ,  ciim  Impctatores  id  ege* 

^uodium ti,quiw tluti.pottfi.yicctnsod  patcr  filio aut  riut ,  \  t  filiifamilias  ius augcrcnt,  non ctiam  vt  mi- 

(loniinus  (cruo  impcrarc  porcfl,  vt  rem  commoda-  nucrcnc:quomodo  bcne  hic  Bartolus  cotra  Accur- 

fam  rcftituit,ad  rcm  facit.  Nulla  cnim  adio  fiuc  ci-  fium  argumcntatiu,cxiftimantcm  eftencccftanum 

«tilit  fiuc  pirtoria  fiuc  fubfi Jiaria  contra  patrcm  coiifcnium  patxis  co  quoque  cafu  quo  agatur  de 

aut  dominum  m  cam  tem  comparata  cft.  vt  filiufa-  bonis,in  quibus  p.itcr  aut  habcat  vfumfiu*a:um,vcl 

niiliasvclfcruo  quid  impcrct,  neque  rmfura  ,vt  porucrit  lubctc,n nonrcpudiaftet, quod  Bartolof 

quid  faciat  vrl  prxftet  eo  prxccxni ,  qnod  fil:o  (uo  reftc  ncgu. 

.vcHbruoimpcrare  poftit.Obl'gari  cr.imqucraquc       b  Sfitijt anciSitvtlfilijftmiliM.K Ar.DVt.Cxiiu 

cx  fuofatio  non  cxalicno  oporict.  Idcoquc  nimi-  filizfimilias  vclancillzrcs  aliqua  cominodatacft» 

rum&patcr  &dorainu$  tcnentur  a»a:ionc  de  pc-  faciliuscredi  potcft  rcmcomniodatani  adpatrcm 

ciilio,quia  cxcotum  voluutarc  fadum  cft>  vt  filmf-  vclJominum  peiucniire,  arque  itapatrera  vel  do- 

iiinulias vel fcruuspcculiura  h.iberc coc^  ctic,dcque  minum  toiius  rci  reftitucndx  faculcacem  habctc, 

cu  contiaxctic  difl.l.i.  S.  itcm  dcquirimm infridetu-  quim  ii  filiofaoiiius anc  fciuo  comnioJacum  fic 

qtitt.ptiffc^ ^cc  cft  quoddc  leicomroodata:  aucdo-  Nempc  quia  non  lam  facilcs  funt ,  &  idoncz  ad 

niinioaui  polTcnionc  tradU-mus.cumpeccoinmo-  ncgotiaiioncm  inulicrcs  ,  vt  tci  commodattrciU- 

datum  ncqiic  dotr.iniuin  nequc  poircftio  tr.insfc-  tuendx  bcultatcin  hbi  p:zripiant  drgum.l.pen.fu- 

ratur  /.r<f  tommedttt, ftq.infrk  hoc  rtr«/.Itaque  ni-  pTadttdtad.l.\.dt  rtghlii  iurit.Ex  quo fit,  vt  tanto  mi^ 

hilcft  quod  pcf  filiup.  fimihas  aut  fciuuniacquiri  nus  dcnrgatc  polfit  pater  vel  dominus  rcftitu* 

pacti  aut  doii-ino  poftic  ,  ncc  ptoindc  qu6vi  patei  tionem  rci  commodatx  &  quidcm  in  /olidum.  £r- 

aut  do:i)inasaiftionccomraodjtipolTit  rcrtimcrc,  g  »  vcl  hoc  (altcm  caf  i  fatcndum  eft ,  commoda- 

fi  ca  conuenirctur.  Q^iod  fi  propon.isiein  filiofi-  ti  .^dionc  tcncri  patrem  vcl  dominum ,  non  pecu- 


milias  auc  fcruo  conimod.u.un  in  cius  pccuiio 
■  manliflV,  lumvcropatct  &  dominus  adtcftitucio- 
ncm  totiusrcicominodatxtqncbumurjK-dnClio- 
nc  dc  pcculio  ,  quia  pccuharistcs  crit,  nonadlione 
llmplici  &  dircda  commodati ,  q,  ia  non  contra- 
xcrnnt,  qiiamuisnoncon-ngis  luturum  fit,  vtpof 
(cllio  r«t  commodatx  acq.uraiur  patri  vcl  domi- 
110  ,  quomodoin  cxteiis  tclv.is  pcculiaribuscon- 
tingcict  ditl.l.i.^.iicm  ttcqunimHi dtcl.t,.^  dict  I  pejfcf 
Ju-\9  ^.'■^''«"/'"'■•f  jff'/'  Ncm,  cquia  titulus coni- 
inudati  non  magis  h.ibili5  rft  ad  tiansfcrendam 
pQl1L-rBoncm,quamad  tiansfcrcudum  dominium, 
.  vc  dixitniKcxd.l.rti(omtnedMtt. 

a  Cum filitftmiltat  autcm  ipfo.  R  A  T.  d  V  B .  Non 
porcft  i  idicium  confiftcrc  cum  filiofamilias  fine 
auihotitatc  p.-!cris  l.vltim.§.i.  vetfic.  nttcfitatc  Ctd.  dt 
bo/i.qtultbtT.\hi  dicinitncceftiiatcm  imponcndain 
clTc  pairijvc  filio  qui  conucnitur  auihoricacem  prx- 
ftec.  Nc  finc  patnsvoluncaccfic  authoiicace  vidca- 
tur  confiftctcErgo  cumvcroqucagcrcdebec  is  cjui 
^lium  obligacum  habct,non  cum  lolo  filio. 
.  JDkc.  rihusfamihascumfitciuisRomanuj  ,3^ 


lio  tcnus  duntaxac,  fcd  in  fohdum  :  exemplo  eius 
qiiod  diclum  cft  in  f.  prxcedcnte ,  vnum  cx  plit- 
iibus  comraodatarij  hcrcdibus  in  folidum  teneti 
adionc  CommodJii  lltotiusreitcftitucnd;  facul- 
tatc:n  habeat. 

DEc.Eiiam  filiafamilias  vel  ancillapccalium  ha- 
berepoteft,  ncc  vlla  eft  hacpartcin  lcxu  diffirrcn- 
tiil.'.i.dttol.&  antilUrum  17. vbi  dicemus in/ri  di 
puul  Ncque  igitut  dilFcrcn-Ja  afiqua  cire  dcbct  ia  ■ 
aflione  coiniuodati ,  quxcx  concraiflu  filixfami^»^ 
li  js  vel  ancillx  contrapatrcm  vel  dominum  com- 
pctit,Wt  fcihcct  accipiendo  commodatum  obli-.. 
gcncpatrcm  &dominumdcpccuIio  duntaxatnoil  - 
in  folidum.  Planc  quin  filia/amil/as  teneatur  a- 
£lionc  coramodatiin  Ibhdum  expropriocontra- 
(ftu,ncmo  dubitat.  Vcrba  cnim  iUa  Vlpiani  dumta- 
xatdi  ptculto  naagvidam  cxdudunt  quidem  adio- 
Dcmfolidi,  fcdeam  quam  contta  patrein  vet  doJ 
minum  habcreador  vellci,  non  eam  qux  aducr- 
fiis  Hh.imfamihasip/am  cumpecir.  Inadiunedc- 
pofiti  idcmiuriscft,quodin  ai^one  coinmodati 
/.  l  >f  filiumfamtltM  I  mfrjleptf. 


tfoo  ANTONIl  FABRI  I.C  RATIONALIA 

5  ^  Scd  non  tantum  excaufadoli  carum  perfonarum ,  pater,  vcl  domi- 
nus  condcmnatur  :  fcd  &  iplius  quoque  doroini  ,  vel  patris  fraus  dumta- 
xat  vcnit  :  vt  lulianus  libro  vndccimo  circa  pignoiaticiam  adionem  di» 
&nguit. 


Jli  §  •  5  ■  Sedaen  fMtttm 

Rat.  DVB.  Ina<ftionc<]uiclcm  commodaii  vc- 
ait  dolili  &:culpa  ctiam  lcuilTima  ifivKtrtt^.  §. 
nMM(  vidtnium  infrk  htctit.  redipfius  taniumcom- 
dodararij  ,nonctiamaltcriui.  Aiqui  cum  filiofa- 
miliajvcl  lcruorcs  aliqua  coramodata  cft,  loIuJ 
filiuifamilias  vcl  ictuus  qui  commod.itum  acce- 
pir,commodatariu$  cll,nonp.uer,aut  dominiis, 
quamuis&  hia^fbionedc  pcculio  tcnc.intiir.Idcii- 
co  cnim  dc  pcculio  duntaxat  tcncntur ,  quia  com- 
modaiarii  non  funr.alioquiinfolidumtcncrcniur. 
Ereodclolius  Hlit^imili.-isauc  fcrui  dolomalo  vel 
culpahoc  cifuqiuerendumed,  non  dc  culpavel 
dolo  patrisaiitdomini. 

Dfc.  Adio dcpcculio  qu* contra patrcm, vcl 
doroinum  datur  ex  co  iplo  conttadlu  compctir ,  cx 
quo  piin.ipjlis  adio,  quar  conira  filmmfamiltas 
CTmpctit,qui  contraxic,  nifi  quodadicfttoncmiU 
lam  habct  dc  pcculio ,  vt  aftorinrclligat  non  in  fo- 
lidumeamdari ,  fcd  tantilm  ad  fincm  vfqncpe- 
Ctllij ,  vt  diccrousad  /.i.  &pdfi.  infri  dcftcul.  Ergo 
qucmadmodum  filiusfamdiai,  qui  commodatum 
«ccepit  ,tcncturadlionc  commoJaii  fi  quid  in  re 
commodara  pcr  d^^lum  aut  culpam  admiferit  [dc 
^cruoeiiim  tradari  nihil  poteft,  cum  qiio  fciticec 
nuUaadio elie  poicft ,  quandiu fcruus eft l.tumfn- 
mtxny  ^irrrgii/MUtrir^ncquc  ex antcgeito  poftadem- 
ptam libcrtatcm  ttt.  tu.  Ced.dH  ftrum  tx  fuo  ftH.  ftfi 


mMum.Un.  Ita  &  patrefn  &  dominum  adion» 
commudati  de  pecuito  teneii  xquum  eft  cx  dolo 
filiifamilias  vel  fciui ,  nec  cnim  ca  rcs  auger  con- 
demnationeni,vt  propierdolumillum  vci  culpant 
filiifamiliasautferui  (upraquantitatcm  pcculijce- 
neantur/yi quimdfirmnuit  <)utlm  l.H  eltum  ^.betdeds- 
toaQwfupradtdela.  Potru  H  ex  dolo  auc  culpa  filii- 
familiasvcl  ferui  teneiui  patcraur  dominiisadlio' 
ne  depeculio,quantomagis  fiiiumfamiliaj ceneri 
a:qiuim  eft  ei  dolo  proprio,  cum  bunz  fidci  aHio 
elVtUg.i  ^.filiHmfdmiltMtufri  dtpt/it.  nonquafi  pro.. 
prerdolum  illum  pareraur  dominus  fiat  c  mmo« 
datarius,fed  quiauntoplus  in  pcculiucflciniel- 
ligirur  /.(./.Pi  botu fidti  •,6.vifr.dtft{vi  lemmtdMti  tnim 
dSitbontfidtitfi.  Ncmpcqui  riliofamilias aurferuo 
commodar,  Itccicum  iro  folo  coiuiihat ,  cui  com- 
modar,dunsiam<.n  libi  obliga:,runi  quidcni  cum 
quo  conttjhitin  (olidur.i,feruuni  quidem  natura- 
hter,filium  autcm  ciuiiiter,i  atrcm  vcro  vcl  domiJ 
num  dc  peculioivc  diximus  ad  i.pTtitdtKt  tx  l  fiqam 
^^.infiidtpttuL  Non  camen  teneturparer  veldo- 
mintiseciam  dc  ciilpa  prnpria.fcd  taniuiTi  dcdolo, 
idenim  cftquod  Vlpianusait  ftd  tpftm  quoqtu domi- 
nivtlfttrit  fr<imdunt*XMtfttM  ,  vt  Accuifius  bena 
cxplicat,  in  vcrb.  dunt*xtt ,  cxdiH.Ug.tHbondfidti 
)6.  Itg.  dtfofui^S.tod.  tit.  Idem  in  ai^ione  pignorati- 
lia  iuns  cft ,  vt  cx  luliano  Vlpianus  hic  fcribic.  Pa- 
tris  cnim  vcl  domini  dolus  folus  augcc  pcculiunk 
non  culpa  d.l.^^.inprinc.tod.ia.dtfttul. 


€  Nonpotcftcondcmnari  id,quod vfuconfumiturinififortcadpompam," 
vcl  oftcntationcm  quis  accipiat. 


^d^.vU.NenfiUH. 

R*T.  DVi.  Etiam  ea,  quxvfu  confumuntitr, 
funt  in  hominum  commcrcio,  adeo  vt  eonim  quo- 
quc  vfusfru Auc  lcgari  &  conftitui po/Iit  Ug.i.&  tot» 
ttt.fttfr*  d*  vfufruU.urum  rtrum  quA  vfu  confum.  Atqui 
commodacum  cft  ,  ex  gcncre  ac  numrro  corum 
contradluum ,  qui  ad  tommcrcium  vtilcsacpro- 
pemodum  neccftarij  funt  ,  cum  ip  comirodato 
vcrletui  beneficium  Ug.iit  lommtddto  ij.f.ficut  in- 
fidhic  tttul.  Beneficio  aiuem  adfici  hominem  in- 
tcrfit  hominis  ,  vc  elcganccr  Papinianus  aic  in  /. 
p  vtndttor  6.  ftTdgrgfh.  frim.  tnfra  dt  ftru.  txfortditd. 
Etgo  eciam  id  quod  vfu  confumitur  commodari 
potcft. 

Dic.  £x  contraAd  commodati  cadcm  res  rc- 
Aituenda  cft.qux  fuit  commodata ,  cum  nemo  rem 
fuam  commodando  transfcrat  cius  dominium  ,  ac 
nequcpoftf  ftionem  Ug.  rticommoddtdii.  &  ftq.infri 
htc  ttiul.  Ad  vfum  enim  duntaxac  &  quidcm  ccr- 
tumaclimiraciccmporisfir  cotnmodamm  dUL$.fi- 
M/.  A  rqui  id  quod  vfu  conf.-.mitur  tale  cft,  vt  non 
pofti^  idcm  reddi ,  cumvfus  cius  conhftac  in  abu- 
|u.  Ncc  tcmcdio locuf  ellcpotcft,  intcrponcndx 


cautionis,pcr  quam  fir  vt  huiufmodi  rcnim  qu« 
vfuconfumuncur,  etiam  vlusfruaus  confticui  pof- 
fir.  Idcnim  autlioritacc  Scnaiofconfulu  mduftum 
cft.dc  quo  in  ii.&fiqq  ill.tit.dtvfufru{t.  urum  rimim 
qud  ryifMnyiw.ScnatufconlciItumautem  dcvfufiu- 
dlu,  &vfuiantiimca[um  rctum  locuiumcft,  noa 
ctiam  de  conmiodaco  ,  nec  quemadmodum  vtili-» 
tatis  gratia  induci  potuit  &  debuit,  vc  vfuftu6ku  lc- 
gatocarum  rerum  quc  vfu  confumuntur ,  propric^ 
ras  ipfa  in  lcgatarium  transfcrarur,  ifquc  non  idcn» 
quod  acccpir,fed  cantundem  reftitucrc  ceneatur/. 
fi  vini7'  ted.tU.tu.  ha  &  induccndum  fiiic  vllo  cafu, 
vc  rci  commodatxptoprietasin  commodacaiium 
Uinsfcinatd.Lrticotnmoddt*.  Ccrcuigicureft.quod 
Vlpianus  hic  fccibic  ,  non  pollc  commodari  idL 
quodvfu  confutnitur,nififortc,inquit,  adpom- 
pam  vel  oftcntationcm  eiufmndi  tcrum  coinmo- 
dacumHar,  quo  cafucommodirariusiftis  rcbusfia 
vritur,vtcas  nonconfumat,  iicc  proiniic  cadcra 
ipfarcrum  corpora  ,qnx  in  commodatum  accepir, 
rcftitucrc  prohibetur.  Iraquc  nihil  in  cu  fic  cuo- 
cra  naturam  &r  fubftanriam  commoiiati.  Q^od 
autem  hicdc  commQd.^to  dicicur,cc'.im  de  prcca- 
riodiccndum  vidccur.  lifdemeniin  fcrc  lutisrcgti- 
iis  coramodatiim  Sc  precaxium  confiftunt  :  rift 

quod 


COMMO0.  VEL  CONTRA  LIB.  XIIL  Tlt.  VL  tfoi 

Shod  comcnodtnim.  fii  ad  cciiaro  vfam  ccrto  prccaiio  acccpit,  ncqac  verb  Ineoabfurdlquic-' 

&Bp(ireUlllit«<mri^recariain  ver&  nullo  cer-  qaaroeft.quamuiscommodarlvcAiiT  entapoflint» 

lotemporccoiiclodltur  ,  fcd  rcuocabllc  cft  ad  nu-  hg.fivtitrt$  ^.quifiimh  8.»«  finMfr.  hectit.qai»  non 

Cam  conccdentis.  Qus  ret  facit  vt  carum  rerum,  (icutl  pcccarium  ita  &  commotiacum  ad  nacam 

m  Tra«oiirnnancur,  iifl^tpermittl  p»01t  concedeoth&iDtcmpeiiliue  rebocari  poteft 

S :carium  quam  commoditura.vt  fcripfimus  ad  ($mm9d4t$  vj.^.i.ittfr.  Suntcnimvtiqoeeicarnn 

,      ufr^'  quia  neoue  precatium  contraftuj  reram  nunero,  qu«  vfu  non  tamconfumuntu^ 

ficnti  ooinmodatiiiii.  Ix  quo  apparet  qu^m  ve-  qB^deceiloiMs£ttat.  Plang  Hcuti  ad  pompam  tc 

nim fi; quod  fciipfimus  in poftrcma  partc  Chili*-  oftentationemcommodailpoOuntctiimillaquO^ 

iU  dt  mn.msmM.  vellirocnta  precarlo  darinon  romvfusiaabttfaconiiftii  •  ita&ad  jpompam  at- 

•odfiiae  inpoicami  &  intenpeftioa  precarij  renoi*  qiwoilewttioaem  pcccnift  «but  lolbileoMf ofli 

aiiooci|icoimdoafitdii(»cia»^TciU^^  ooft^  ^  i  . 


r^CAivc  UbroiudoverlNihim  obl^idonlbaiJ 

C^pe  «dam  ij&o'ccommodaacur|)ectini«  vtd|isgcatiaiidtiid!attoiusloi( 

^cointezcedant.  . 

...  ^      jl      '  .  cs^eoin  n  venditor  fidera  habaerit  dc  predo  d. 

* V»'"""  4»  ^          U^i».^  nr.  iiuf  Idque  eft 

Ri^T.  dVb.  Pecuniae  funtetiam  cx  earum  re<  quodCalas(lgnificttfaisverbit«'dlKo|Mfiir>  qaod 

cntn  numcrn  <yjc  vruconfumunturI^.iJ.iwc£r«  GcaEcicxpriiHant  fais  verbis  refjL»  yfie»  ,  aot  aJitec 

ndtHf($HfuUum  5 .  &  f*f  fupr.  dt  rfufr.  ur. mjpu  fpt  quod  roalo  Ki^*  jfitM  id  eft , vci bi  gtatia,  vt  poffic 

X$nftim.  Ergo  ncc  carum  commodaium  potcft  con-  quis  dicerc  fe  pccuniam  numerairc,quoiiioaobo- 

iiftere ,  nili  adpomparo&oftcntationcm,  vt  fctU  Caiactliae»pUca(fiir.io.«lr/b'4;^9.  j^.quaratdJC* 

Sittuneikin  i.vitim,Ugii  frMUttttii.Vtc.l^on^fot'  nomeratio  iinmlau  fit.  Nonenimomoisfiaolo- 

ilOC  4)uldem  cummoJari  pecuoiz  in  eam  vfum  tlodecepiioeft,  queticsfcilicet  autlexautperfi)^ 

per  qucm  cofumantur,  fedm  cum  caium,8eTi[am  oaqux  contrahiic  eafiinnUtione  conientaeft»vcid 

in  qucm  oon  coofumahtar,  polTant.  Koo  «atem  cxemplo  fupradido  hm^.lfi  vfnfrHiht  66.i^»it 

confumaacnrifi^uando  ficcommo(i3ncur,vtdi-  iur.dtt.  Alioqui  plus  valerc  dcbct  quod  agitar, 

cis  gratia  numetaiionls  loco  intcrcedanc.patafi  quim^oodfimal«ticoacipicur^vt.eftiaRu]>rica 

quis  rem  cmctic,  ncc  de  fuo  habeat,  vade (olaac  Codictt,&  fimulaca  pro  iofedts  halyerldclieat^ 

nreciam.  Nam  cilm  rci  vendit*  dominium ,  non  tjcpricio  6,  C.  fi(trt.ftt*t.fic htLi.^.txtufMnmi^kip^ 

klitcr  in  cmptorem tranaferacoc,  qu^ro fipiecium  ds  scsika, aic  V^ianu»  eos  fcrnoa  Seoacitfi»o^ 

folutumfitautalitereonominefiaicfiiftamf.fmd  toilloexcnrari ,  qni  anxillnffl  tttletooc  finedold 

flwdMi  I J  f  itrr  jj  •'fr'*"-^-^*  «ntrrfft  plc.  malo.  Nam  fi  riniit  fc  nuxilium  fene  ,  veldicis 

runque  emptuns  habere  pecuntam  piacfentcm.  etatiatuUt,niliilei,in^uit,commentum  hocpto* 

faltem  ex  caa<a  commudati,quam  iRcanra  manil  derit.  Eodem  fenfii rcripfit  Modcilinos ,  pvritatb 

felon.»qu£  facili  habcre  poflct ,  vt  numerationls  gratia  ped  tutorcm  qui  perfundori^  pctitnr,  vc 

loco  camejhibcat  venditoti,ideftvcdicipoffitac  poifitdiceic  i$  quipctiitfcpciiiirc  Jn  l.x,%.i.infr, 

videri  eam  numetaiTe  ad  rcl  vendiic  domlniiun  fci^.  um,  Ma»  vnlgd  pro  dicu  iegitar hie  diift 

oeqoitendam.  Quamuis  enimeandem  pccuniam  quafi  pro  diuitii  quomodo  Accurflus  &  njrrofus 

vcnoitoi  fabindeteddat  emptoci,vtcaaderaiefti-  iaierptetantur.  Maiaitemalij  vt  Alciatu$/ii.4.<ii- 


S 


tucte  commodaoii polfiuMtilAatttilnMcAfi».  jfairilrf^ivimr*jp<«*  Vidc  hic  diiigcntem  ad^ 
a^.,«u>,rii.eto AMifaiAtoiimn  ■aiHi  ccBud  nocatioiiOmdodU&niiOioajFfiiCocho&fedi 

jb  TiPCAWvs  libco  j|8.adEdiftDn» 

I,  vt  certo  ioco,vet  tempore  reddatur  commodatufDjCoauenicofidoiudi* 
cis  iaefi^vt  xationem  loci»vel  tempoiis  babeat. 

o(d  ISi  vt  ttrt$  Im^.  diciis ;  qbnttStondem  in  bomifidef  iddlelisoffidli 

.    It  A  T.  D  V  B.Quod  ceit'* loco  dari  dcbct  iudicifvaler,c|iuntum  inftipubtionibusnomina- 

iKC  peti  alioloco  pocell,nifipetadiooCfflatblira-  tincieius  rci  tafia  interrogaiio/.  qHMtMtutdmf, 

cicm, nec  alio  loco  prxftari  inuiro  creditore  li!j.i.t.  fnfrJt  ntgoi.gtfi.l.  qutr$  54  infr.  kui.  Atqiiin  adfi» 

pendtJkfr,  4tt»^»d(trt.  bc.  Conueniiones  enim  Comrr.oiijti  tx>nx  fidciclt  ,vr  r.r-liii  dix-^nniscx 

Stu  lcgem  contraa^bus  Ug.uf,fi  tmtemt6.infr.  l.i.i.iabMfufr.hoctu.§uiSi$mimli^.dtaai$it.  Er- 

^f$t.  l.  m  c$niimiMMlBu  fid$mh  tU^st,  Ergo  go  (iconacnccitvtcercoloconddacuircftmodaifi, 

■fi  commodacom  oc  len  feftum  fit ,  vi  ccrtoloco  potcrit  tamcn  vbiquc  peti  pcr  aftioncm  coromo. 

vc!  cempore  reddator,  toipfo  bco  &  cemporc  daiiawiueacperaibitiariam.iediuvtetiam vcili- 
omrnmodo  reddcnduro  eft,  vt pioindenlJllecelft  '  las  lod  dlimanda  fit,velpro  aOorefipcrriram 

fit  diccre ,  rationcm  loci  vel  tempotishabendam  fleteiit  quominu  •  (uo  loca  con  modatum  tc.Mi- 

eflrc,fiagatutC6modatiP.opriarotnimeftaaio-  cumfiti  velpcoicofi  pcr  aaotciv  itg.minnt  fidtd 

irisarhitrari»,  vt  in  ea  tttioneffl  loei  offido  lodl-  7.  vbidlsimn  'wmS.Ug.  i.  %.mt»(d*^wfuff.d»m 

elifaaberioporteat,DB  c.Q|^&dtofficiamaE  qU9dctrt.lH.  Tcmpn.isaluratiucft,  vtilitas  cnim 

arhltriam  iudicis  in  aftionettWtraria ,  idipfum  lemporis  vcnit  ctiam  in  aufkntn  sAioncat  lquid§ 

fitdtcacio  bome  fidai& «quiutisiaboox fidciia.  ^i^^^^/iif .«^aoio magisiaaf^oMm  boasfide^ 


*blgitized  by^Google 


foi    '  •    ANTONII  FABRI  I.C.  RATIONALIA 

I  f  Si  q uis  hac  a^oac  egem » &  obkum  titis  sftiinationeia  rufcepeiit: t&^ 
oHcxentis^icic. 


'irfi$*1»5ifi*  lue^SiMtJ-  rt  noo  probo  quod  Arcoi^ib  ,  de  Banolas  hU 

RAT.DVB.CommodacumneneftrituIaihabi-  doccnt,  iti  dcmnm  commodatariatn  oblata  U. 

liaad  transfeteodum  domlnium ,  adeoque  ncc  ad  tis  ziUmattone  lieri  doiEinum ,  fi  rcj  commodaia 

tran jfcrcndam  pofTeflionero  i.  rti  tmm$4df£  8.  &  fttfetu 6c ex  l^g^m  46.  d- fii}Ht»t.fuprJe  m vm 

fiq.ii^.  Commodatariujcnlin  non  fuo  nominc  duM.  Tum  cnira  prxreniiam  ici  cxigimus,cdm 

poffidet.  fedcommodantis/.).$^>«rflii  to.injTM  traditlo  ouUa  prxccflit  a  domino  faAa :  quon:o^ 

«3*<W^ ficgo  etitjnfi  is  <|ai  commo<buita^  docoaiiagfr,cdn  qub  lero  foin,  nec  i  fe  vnqoata 

•aionccommodati  «ftimatioi5em  \his  confecu-  tradiram  vindlcatipofrcfToretnimiromqufatito- 

tus  fii ,  non  idcb  rei  coromodaus  domloium  io  luseniptiomsquancumoUtafta«iic,oonfuffidt  ad 

«ommodauriumtranftuMevlderipoteft.  makleremlmii  Jominiuni ,  nifi  fecuta  dcmurn 

DEc.Liii» sefUmatio pr«flita  fimilis cft  emptio-  traditione  rf/fif.  §.  vadifg.  dia.     quedftndtdi  inJt 

ni. &cuque  emptloncm  Ug.  i.f.  vltim. }*^/r.  umr.  mft.  Ltr^ittitmkm  loJCaUt  mS. Non  pot cft 

fn mfur.  ltg.fi fauus  11      idAittmakg.lkttfim  «otem  crttUdo  fingi  soreffbenKre ,  uifi  co  dcm um 

5.$.  ufnpr  dtfubbcun.  Itg.fifr9fttm.tnfr.rtr.am9t.  cafu  ,  quo  vcra intcruenirc  potulflct,  nonautccn 

Atqui emptionistituluj habiliscftad  transfereo-  potuifllt  tradi  rcs abfena,  qoia  traditio  fjfti  cft 

dum  dominium  Ug.  mmqu^m  mdd  |iJ»Mfair.nr.  ]Lm^7-$.  vU.i,;fr.dt(urMt.f«tuf.  Ergo  nec  haberi 

dtmm.  adcovt  lexduodccim  tabjlarum  cmptio.  pro  tradita  ,  ne  plas  poOit  fidfo  in  cnfu  fido, 

oit  wrbo  alienationem  omncm  complcxa  lii  Itg.  quam  mitajincafuvcrol./fitflwn^.i^tfjj.rKW-.^/e 

jfitMBtn  k  uttris  29.  iifr.  diffMM.  Ergo  biimtg.  m  mr.fkeiatt.  At  rc$  quc  laro  femcl  iradwa 

qucmadmodum  11  coi  rcs  aliqua  vcndita  eft  &  cft ,  quamuis  commodati  non  eroptioou  dtulo 

tradua,fit  dominus ,  fi  modoptcciura  foluciit,  auc  non  iodiget.  vt  itctun  tradatur ,  nec  vr  pro  tradiia 

alitct  conoroioe fatisfccerit  |.  midk0 titfik.d$m,  habeatnr.ci^mvefdtradica iic.fed  tantuai.vt  ctlnx 

dmif.  lig  qtud vtndtdi i^.Ug.vtrtt yi.dtmtr.tmft.  Iia  tradit.i  fit  cx  vna ;jaufa,  videacut  tamcn  trtditaet 

& eum  qui  rera  commodaum  acceplt.&comrao-  aha  :  quod  ipfuro  fola  iniis  poteft.uc  Hr  r^ec '  d 

dati  aftiooe  coQaeotut  Ucis  «tftimationem  pr*.  vnerenriamrcqoiric.  Vidc  lig.f,rm  6iM,fr  dttu,a. 

flitit,  fiitcndum  eft  domlnum  cffici.qulanoncl  Plane  fi  non  apparcntis lei conmodati noroine 

comroodail  tuulo ,  lcd  ex  noua  emptionu  caufa  commodatacius autcoodemnetur.au?  !i tis  j-nima- 

remnanchabot.  Ita  vtocquetradfdonc  Maain.  tionemoftrat,rquumcftcommodantcm  cauere 

dlgcit ,  cilm iarr»  cj  res  traduafit  i  domtno ,  quod  commoLlatatio ,  vtrepertam  reiti  dominoscipic-: 

fuihc.i,  quatnuis  tradiwfit,  cx  caufa commodatl  HciljtquinMflimif.l.i^ummod^to  17.6  r//i«  irfr. 

^.Ug, l.)^.fi^Wlt%0.  &  ftqtttntM  ^ttpur.ftf.  kH ljf.ade6qoc  ei  .dionibus  fuu  ccdcrc,quarouia 

fa.Ug.ntnfolum     f.i.dt  vfuuf.  f  wttrdum  ^^.In.  commodatarioadolammalumadmifcrit.  vcbeni 

fa.  dt  m.  dtutf.  Ug.qu4  rMimt s.^amtrdKm»  ex  quo  hic  notat  Accacfiui  «x  i^.  ia ^mtti  »  «fr  dt  - 

locat  ille  fiinpciiscft,  4t  titvmjm.imku  Qua-:  kdk,  ^  ««w  "  Wjr-  «»f 


X  TNanc  vidaidiimeft,qwdvciiiatincomniod^ 
tn&culpa,anvero  &omncpericuIum.  Etquidcmincontradibusinicrdam 
dolumfolum^interdum  &culpam  pracftamu8:dolumindcpofito.nam,  quia 
nulla  vtilitas  dus  vcr(atur,apud  qucm  deponitur,mcrit6doIu8  ptaeiUnirfoiufk 
nififortc&mcrccsaccdfit»:  tunccnim  (vtcftconftitutum)  etbmculpaex- 
hibctur.  autfihocabinitio  conucnit'',vt&  culpam,  & pericuJiim prxftet is» 
pcncs  qucm  deponitur.Scd  vbi  vtriufquc  vtilitas  vcrtimr,vtineropio,  vt  inW 
cato,vt  in  dote,  vt  in  pignorc,  vt  in  focictatct  &dolus  &  CulpaprztUiur.  Com- 
modatumautem plcrumque^  folam  vtilitatcmcontincccius,cuicommoda- 
tur,  &:  ideo  vcrior  eft  Q^intiMudj  fententia  esiftimanris  &culpam  pneCbub 
dam,  &diiigeniiam.  . 

1»      „  boaa«de»Meft«qaic«  paritor,  vt  culpa  vUa  fie 

•l^fiATrA^i'*?  1?^^^^^^  iropunlta,mtilcomina5  vcrovt  calpavniusnocc 

•lten,ficatfi«amcuiqucfuumacfua cuiqucroo.   at alteri.cuinihilinputari potcft.  Dec.  loconJ 

ZtZa^^Zr  'J'-  *-^'«*  traaibasomnibd^^m b5«.fidei.  non  roinu, 

S;^A^^5:T"^  "^'^'T^rP^T  ^"^•^'■"^"'"ionib^^f^qmmurferoperldquoJ 
^S^^^i^M^^i^^^o^xoL  Ergoindi-  aaamcft.ctiamfididumn^Dnlictiia»^/«/7j«/4- 

^ii^  j^fSg*""?.'*""'*'^*  quimdolum,non  tur  ,  qu»  non  dicuntur  ItmJtlLm. d*  ma  Im^ 
jdWbl»  Aft&.«Ioaeill..  qti?  hic  adhibetur  .  aa  etiam  oonnuiia  interdu?  S.  W  c^\aa^ 
4antis  duntaxat.  an  vcr6folius  acdpientij.ando-   cft.vcin  Lk  amuJm  fin  «ft     A  a LT?! 

|»iilioa«fidaeoatiafttt.proponawt;  nccaoim  depofico  ,  aliud  ^  ag^  ,  jUad  fuhia  i^ 
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CdMKtOD.  VEL  CONTRA  LIB.  XIIL  TIT.  VL  ^oj 

^\  .   -Jlal  fiantgrjn»  folius  acclpienris  ,  vcin  commo-  depofito  i  vt  fii  hoc  $.  non  poteft  locum  liabc- 

■    .       djcto.,  alijil  dc -iqiic  in  iJs  qai  gratia  vtrlufqbc.  rc  cxccptiohrc  iiryi  mw«4ctr/;f.  Oro.  Mcfccs, 

'.'      Nam  ci\m  dany^  f'^>Iiu!grarucontraiV.«fit,  aa  qiii  locatipnis  (u.Sdantiini  connituit>  &:  quz 

;^      nOeflct  Hji.^aiJin  culpam  ptqihriabco.qtiiincal-  propdc  fnerccs  appcllaiur  ,  coniiftcre  debct  in  ^r"  t'  'j^U^'' 

paooaciTcc-.  fi  non  coattaxiirct,  neq.ie  tarfura  pecjnij  namctata  ,licut& preciu.iv,nufuJ  con^-r  ^'i^''^ 

coititaxilTcc,  ii  aon  alij  cum  c^uo  coptraxit,  magis  tuit  fub(l.i:,ti3m  cn.ptionis  lfg.1MnHtr.0nft.ttg.        ' /iV'.*  ^ 

qiiim  libi  p  ofpiccfc  voluillct  ?  Nifi  fottc  vclif  i.  it  ur.pnnm.  Hicautein  txccp:io  inkciiiuci"dji       '"•,.,^'1  .-» 

orticjum  cifuum  proculpa  obiicercjquifinondc-  eft  de  mcrccde,  quz  iinproprid  Ot  mercc. ,  flC  -h.  '. 

bucritaltcriiisgratiacontrahcrc.potiilsquamfua,  qiiae  conftiiur.i  fit  in  alia  10,  quam  in  peci;nianu-       '         yl- *v' '  jT. 

quodcfretiidiculum /.yjj?r«w6!.5.^tfoi  wiiir/m.  memx^t  \n  di{l.    fi  quUfirnum.  Henjmd.nta—        .♦/»^,»h  I'. 

Ncmocnim  aUcripotclt  imputarcfadomex  quo  xatagit  Vlpi.in.  io  lio;     vt  diftmguat  andcpofi-         '         -  IrV*  • 

ipfclucrii  CcnthtLficxirMneHSfi.l.(uiHinfHnd»7i.f.  tum  faiftam  (itdfgraoa  foihi»deponciur  ,  jh  ve-       /  ,r..«''J 

quodfim:ilininfr.dem.d4f.Nsi\y{inczhcniS\u\it3~  rh  etiam  gratia  dtpolitarj) ,  cai  pio  cuitoJiiiei 

tcsfcquiautambiicfaopcticuloquifquacogicur.  dcpofira:  aliquidcxtia  pccuniam  numciatain  da-         •♦/.•t.  iV 

Plan«  dolum  przdarc  dcbcc  etiam  ]s,qui/clius  tum  vcl  promifllim  at  ,  vt  priore  cafii  dolas 

d.intisgratiacontraxic ,  vt  deponratius,  qaiado—  folus  prarflandut  fit  ,po(lcriorc  verb  ctiam  cul- 

lusimpnnitusroancrc  nunquara  debcci. ^wcjir/irjr  paf<g.  qui  tnmtitm  40.  irij^r.  Itttt.  Qjamquaro  vhc 

u.§.U«.infr,de  doli  nuli  txttpt,  Ncc  li  cxprcifi  con-  cft.vt  hoc  Har,qain  coiiti  aiStus  dcpoiiti  c.ini  quo-^.    .  .''^  .».  \'! 

ucntioncplaciictit,  vt  dolusnon  pr«flctur^<x.t.^.  quc  cum  in  contra(3um  locationis  doc;tni;rarc  <  ^v*»^*"' 

illudnon  probabis  infr.  itpofi  vbiratio  rcdiuur,quia  non  poteft  ,  in  aliura  tamencontra6i:um\:moiBi- 


-  ?•  A  ^  " 


-'  j  •*     *  -' 


hjECconucntiocontrabcnamfidcrocftj&contra  natum  dcgcncrcc,  cx  qno nail.uur  aAiop^-zOL-rl-  !--'V^'  V  ' 

i)onosniorcs.Qi5-imuisplaccat  vilcrci.oueniionc  ptijverbis  potias^na.m  dcpoiitivtin  rfjfl. ^  '[  ■(•'•'l'^  ■ 

-.;     nc  dcpoliti,agatur  quz  in  cffcft;!  itlipfum  cotinct  /rrjuiw,  vbi  tatrcn  adhibctuf  diftimaio,  fccundutn  '  '*.i;,/ji*v /V 

'.•"^    nccioliisftxlii:ml.fivnustj.^.ilMtiMlUfiip.dtpa{l.  quam  hic  vcrficiiioi  intclljgi  prnculJubio  dc-  -.  V '* ;: 

'    hirairum  in  hoc  cafu,  vt&  in aljisplerifque.cx-  bcr,  lungej.  nu^K  vidtndum  11.  vtrfit.  rtm  tibi  dUi  '/j'^.'.'.-'jL* 

prctfa  nocent  ,noB  cxfrclfa  non  ncccr,t,vihabct  infrA.                      ->',''-                       v  .'»";''..••»-'''• 

-    ,     iurisrcgula.  Non  autem  qucmadmodum  bon«       b    ^lwryi  ft9f.t&  imfwcmwi,'.  R  .\  t,dvB  Con-*  •i>V*v>'^-''"-.' 

•*^  ■    fidcidoiusopponitur,iia  eiiam  colpa,fcd  diligen-  aentio  in  contraJtu  .ijpolit.i  fr- n  vn'cr,il  lit  co  iia  •' 

tiac,  vcinquogradanegligtntix  quitquecft.inco-  natiirara  rbntraftas       vdi  i.           r  zy.  lufr.  dt  '**'  ■'>- 

dcmgradu  tit  cu'px,nihll  coim  vetatcflcqucm  jn  niort.  (tuf.donat.  Itg.  (um  priCduQ  ,     ;nfr.  dt  prndr.  '"j*''»',!;'* 

culpa  ,& nihilominus  probum  virum.  Ellautcra  Atqiii  cft  ex  naiu.a  fidiionis  dcpotiri.vr  ii.  ea  dp-  '    «i-i.*  "*  - 

iriplcxgraduscnlp*,!,iti,  lcuis,& Ietii(Iima,ficu-  lus  folus  pratllandus  fit ,  quiacontrachis  dtpofi-  "'■•  ^r*.-' 

ticre»fancgTadu$ciiligcnti«,cxa£li(Iiniar,cuiop-  ti  fic  giatia  lolics  dcponentis  ,  non  etiair,  dcpo-  *' 'ti^^V', 

\    ponitur  culpalcuiftima,cxai3«,cuiopponiiur  lc-  fitarij  ,  vt  proximi  d^ximus.   E  f»T  ctiamii  ab  ■^:"'''' ■7^  r'f'i' 

uis,&  minim*  aut  nullius  omnino  dilis^cniM.cii  initio  conucncrtt,  vtcolpamquoq 'cpriliarcdc-  •  "',1  <'r»  *' 

^  .  -  Iataculp.i,vtfctipfim«$  in  Err«r.i.dt(*d.  76,Ecoa-  pofitarius  dcbcit ,  diccndum  c\\  n;iI!iiisn;onictt-  v    '     '"*•  ' 

,*  •    trario  h  contradias  celebratiisfitgrati.ifoliusacci-  ti  clTc  psftioncm,  qiiafinaturx  lic.  ofiti  co:  na-  • -•.  >  *r\' 

'''.»^.  "  pienti.".,vtciunit  incommodato,  idat^itacii^  in-  riani,  iJc.nquc  itiuho  m.-igis  dici p«"jul*,fi c.  n  »c-  ,•'-.'.*.".: 


••* 


"•*."i  *     teUigitur.vt  qui  .iccipir,  tercaiurdcomnliulpa,  ncrit,  vt  imifcmodi)  c  jl,»aii. ,  (c  '  c  iani  pcncu-.       ••'  V*  » ''V 

'  '?''.■.'■    rjufaorancm  diligcntiamprTftarc  dcbcar.  Ncc  c-  lum  omnc  dcpofitarius  prjcitct.  IJ  cnimcltcqn- 

y:'  r'.     nim  dc  copoteft  isconqucii, quitotum  commo-  tra  iuris  rcguUm.q  jx  pci icuUim  ca'n-im  fnrriii-  -     .'i.""':''  "^' 

.'^/  .      diini  cxcoiitraiftii  fcnth,  vt  a  i  liucm  totumcom-  lorum  i  ncminc  vult  p  xllati  <fj5.  /i'^^.  «n/rrff^/irt  "^V*' 

/l^  -i      modumpcrtinet,  ctiam  totura  pcrtincac  Incom-  i.'.  <ffy<^« 'fju'.  i'"',  Cum  ad  domii.am  p(..uils  .     i,^'/ '*  7  *[,I^.i 

.        tnoAimiftiundtmHMurtm  ii  rferftfwf./ar.Ncqae fi:-  pertincic  dc^c.u  Ug.  qut  fartnitk  6.  Itg.  ptgnus  %  «P''^!*' V.  • 

'  ••  .        rcndusclt.qtiilucrum  oui -'cmtxcotraducajitar,  C«i<.  <i<>/)i^A«r4r.4/^  viluacuiq.icrcs  pc.cat,n.>rial-        •'J>'ti\'* '•-':'  • 

damniiin  aiiicm  fnbiiete;iifat /.  rnic.  .0,^r* /fi«».'<<«  leii.  PiiuatO'  um  aatem  paitioncs  lei^um  autho-       .•* '  .r  v.'.,-T; 

c.</<Mi<J<f.ffl///w<<. C)'ircqucr$ig.t.ite;r,vtfig.ai  a  ritatc  ccnfcti  nec  poirunt  ,  r  cc  dcbenr /fg  p/rrw.         v  "*'"!!^' 

*:  V   .     vtriufvj.ccIcbtatusfi(c6.raft.i$,quodciicnitre)»u-  'tnfr,  dt  fuii ,  &  U(^it.Ug  y  Cad.  dt  (cllt'..  Ug.  hiridi-         .•^'"•  V''!''''!..., 

-••'<•'..>-    larttcc.vtincmptiane,  lucatione  dotc  pigiiorc,&  tas  \,Cai.  dc pnii.^or.ucnt.tAmfup  dol.  DEc.Con-         -^-.•'1  ■^,-:**'/^ 

••  :^       foctetarc  (fimodb  Tqvicpttn  ipa'iicr  pufi  ex  poll-  ttadus  cx  conuciitionc  ligcm  accipiiuit  ,  V.  cft  .  •.X  {-*•'' ^ 

t  •  •\       fxQtoSc  pci  arcidcns.vt  \x%l.fiquunt(i.infdm  ^.l.ro-  jn  rcgota  vt-in;quc  iutis  CS:  ciuili>  f<  poinific;,  ,  ^  ^/f*  '.H .^y,'- 

f  .j.     ;    gMjlt  I  i.fupr.dc  rtb.(rtdit )  non  iai):dm  lolus  prarltan-  (4f.  ttntruHus  dt  rigul.  iur.  i»  6.  Ug  1,  ^.fimutnti )«- v^ry*:  '^-'^'  •". ' 

.  ♦.'.L'    «juslii.lcd  etiAinculpa.neccatin  u-.iilaraquictia  fut  dtpefit.  l.cgcn,  inqna;i.  ij  cll.nJuicair.quam-     ''^    ^l' -''^  .'■i!' 

*'**-    '     dolo*qii'paratur,  'eJetianileuis,  quarmc  iiacll  uis  non  riibft.i  ti-am.  F.igo  li  q  ii.Jabinitioi.on-       •■* '  «^.        '  v  * 

mter  latam  2<  U"3iffimain  ,non  tamco  lcuifllma:  uenerit,  ciiam  contra  naiuTamcontiat^us  ratum  •-»•■' 


1.  . 

•x 


quiai.- hoc  qaoq .  e  ajji  taci  e  intclligitur.  Qu^j    iH  habcr.dum  cfl,  dun.  nccontra  fnbltai.tiair /.p4- 
enim  frontc  di'j^ciiliam  exa(Aitrtina'n  ab  adoct-    ^4  w«««/<t  7J,ir/r  rf^rflnrr  fmpr,  MDltiioi  cnim  oif-      '  t'"!  ' ,",jt\ 
''  v  ,  fariodefidctareti8,cuiu$ct'amg  a  ia  iniitoscon-    fett  natuta  cuiufque  coniradlus,  i  fubilantii.       \    >Vv^  '^ 


1  ' 

^       •  tradusfiiefit.'Et  ita  ex  h.ic  §  cv;'!icandu  cflqiiod  Natofa  verfntur  clrca  priHaiionesquT  fua  fpcn-  ''••7 '•'^j.".* •-*'  <; 

']^*._^r  fcribiiuf  in /.t»i«fr4fl»»  i?.ii)/r,</f  rig»/,iKr,Esdcm  di-  tc  vcniunt  ex conrradu,  vt  in  </f5. /t^ j>4r7.r  C  (/iff.   '"  v'*^.'!,'.- 

.'^  ■  ftinftio&iuii^rstiolocomhabc:  inviuaficontta-  j.fianutnit,  &  bet      Subftantia  vc    ciica  .eat  '••.'i,7*^.'v'""''j^' '. 

6l:ibus.vttme'aF&ncg«li'jr;i'- gcn-Mun.  quar  cllcntiam  coniiadu.^  conftiruunt  ,  vt  alibi-  *|^t«-''-'.."'^'--*- 

.  >         a  Kift  firie  &mcTiis*(Ctfit.  R  a  T.DVB.Com-  fcripfimu$,& fcribcri.usad  i//f<f//4rt«ii<wf4.con-        ■' i  jO>  "^i'' . 

.*'•■'■'    modatoro (^ratuitu^) cdt  defcet  $.»ff»J  «  rifi  1///«.  traintcrpretarionfi  CutKijadiliulocan  .  Quain-    ^  •'**.'.«•, "'«^*'-;  v 
' '■H  - ■    Jrtjlit.quib.mod.rtionir.oblig.  AHoqui  dc;.;cncrac  in    quam  fi  vcaini  arramus  cumcoticnit  in  <'of'u/ii6i   .   .  *'f.^,.'ij"'''"  >'';"'  ' 
locaiioiio'.i-,ii  roitcc.  acc.cdjt,wtibidcm  rcripcnm    vc non  tantiim dulus, fir.i  ctiamculpa,adc6:)i'cpe-  .  .•••-,'*■.'*  •'.'•  *>','■•'■ 

«ft.  Eadlmqucratiocftoep^.firi /.i.((.yj^«M /rrKtff»!  liciilu  ipfuro prarftetur.padkum hoc  1  Biam  ftnti»"      ,'''iiiT<*.>A*:    '  <^ 

€f,infr.dtfof  Ergi.fiucdccoinmodatoagaiut  iiucdc  quslmprsier  naturamcontraiausclh  Quod  lonjfc  ,-'r. ■■-;''.  X;  '  % 
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ANTONtT  f  A 


^^-^  

 . 

«ftdiuctfam,  Ccut  k  conw»Jcse»cpiW  ficri^irt'  m#iimiwwo« 

mztctkecsLntcntmxS,f>ju^M4msfufT  f^  quikcimf.  Sc  naxti  fierigratia  vtriurqae  ?<  corotti6<h»mi$|lB>« 

m<u$r.  «i  laoa  camfia<Jt<onttiian»  oinucj^ia  ^^guuodautij.  Xiuid  ciutt}  a  equum  ubic0?toid%' 

«bnuaUcntium,»ittuefti»(fMtri«aMWt|B^  440«© W  eo  vta^s^iBfcgotjafiojicm  nuM 

Infuiciquod  aaonocft,  aenJaltoinag.'s<|»ioddi-  comrauncm.Tn  b  verd,qnodnugiseft,%i 

'  ^ttiBeftjquandoqoidem  j&io  quod  »d(ata,  ncc  Cc  commodatumgtaiiafoliusc^jmmodatMi^. 

diAam cft,  dubiuri pfofcibflfcerpotcft ,Vnaautti  cafu  dolus folus  ai:<^n»odatatio p*ieflaiu^^%1 

fiunonetiam  anaftamiic.quoa  cxprefsadiaum  idtpoCiurio §.pUtiimtrdumf\hi  cxcmpla  po 

cniro  vcrba ,  nifi  vt  menwtn  8c  aflplbiB  dicenO»  coroodUntwineqiieitrW^Bc  gt«UcooiJvio< 

lignificcnt?  let.  Ubtt  i.  infr.dt  ft^.  ItgMt.l^.itU  fii.fcd  (oHus  ciufi  con.inoJatarij, ptKftarc 

«onucnicmiuj  naninli  «qaieflT.  qoSim  ^«Ak^  Iwmiii^i»  commodacaqlwa  tm  d^etit  , 

^lituarc? /w.  l-iiif  •d«  f<«c1-  Quicf  contra  grauius,  ciiaro  diligcniMm,  &  c[ui\.*cm  cxaftiiTifram,  vt 

ouim  fidcm  frangcre?  i<^.i.yi(5pr.nt/rffx,darotBO<do  niliilomiuat  cxiis  aua}dU«gttifri.TJUspatctf..tji(i!i^f 

icilicetpaaaiieq-,conttalcgcsGntneq.cootftb«K  ficeie  debalt  i^^l^kttii^tb.nteiji  mh.^i0:. 

UOsmorcsoeqiContraScoatusfconfulta  /.  mugtn-  Ncc cnim  fuiBcit  d  .ailigcnicro  tlfc  a  i  c  im  mo-.'. 

rium  i.S.4itfrttnfuptMf*^.lf*£t*  ipt*fintm  6.C.  duro  qucfn  Iiomiquro  natM^a  dcfidcrati|MB,rfXflrW^ 

MiJ./.F/i.i#riMi  d- d./  ».C.  dfMjl«r4i.'Mir«*  }il«jr.d^.  cdm  cdieatut  deonWu</«|ii«^|i^ 

*JCM  fmSt.cwutnt.l.\.t.iUuin$B probdisirfr.  itpef.  !cuiintra,cai  oppoain.r.vt  di-u  .  ii%cxa£li(Tiraiai''' 

c    C»miiiUMummmfl*Tum({ut,KKy,  pv9.  ligeatia,qujctamenin^O(  §.  d>£ifurfimplid(,e<. 


Commodatpm  fe  nper  jjra  uuum  eifc  debet,  »t  diligentia ,  vt  &  in  i£<;^«5Mr^|r^^/jit>.quM 

fu.iri  dix.muscx  (  ittmututlnftu  quib.msd.ricottr.  ficuti  ciilpam /implicitcr  cilm  dicimuj  lciicm,lri» 

ti/ij.Eigo  fcnipc»  iicg^atia  loiiastpc-.modatatij.  tcUigirous^qna oppofitam  liabctcxaaanidtliECi^' 

V  E  c.^^Aliiid  eft  commadatiwi'eiro  gracattam, .  liam,        -  -  * 

mltadvctoficrixaiiriiantur  tomnui  a:irij.  Gia-  conf 

tuitu!v  cil';  ctini  dicifr.u$,cxJudi.Pi»$mctced6,nc  liatnintcUigunt,  qua  lcuiiEmx  cuipje ^onatuf. 

«6modat!mdcgcncteiinlocattiwi^M»tteiditteft-  ^a^Ammin&m.iJiMlyS.        r  ' 


n ,  iu  &  cum  poftnomencolpf.pontuicwrc^i 

ifultinomctidiligcntir,  Sf  cxadifli  i  adittgctt» 


■■■>x 


1«'- 


5  f  £c  fi  fbrce  res  xflimati  data  fic ,  onme pfriculMCD  prxilan^umal^i eo»< 

'  rr  *i  '''  '<'■«:>'' r.r  f    .  «IUtnau,cextumeft«ottido>:;ficrlW«ic 

m^d  §.  5  ^*fi  fi"^"^      v*^*^  ^  •' '  •  *  '  toem{>ti6r.cm  t  led  nunefe  cQ4ia^m 

UAT.  tivB.  OiiarqoeMpeticiilumpfsrtinctad  datl.  Ergo  r  cc  Idciicotranfitomneperisi^Haj^. 

dorrlniim  t.  qut  formtu  6.  l.pigiim9.C.dtfigKirMiM  coiproodaiarjhim  »oiii  td.^xprelacdiscrir^  vc  4»  i^^^ 

(entrM^Uf  ij  w»  J'»-'^*  Atqul dominium  fr4fVdmrr.P»imiAi cdnipoffitimpatati comwi^ 

gei  comauxiatC  numqu^  pcrtinet  ad  commo-  danti.cur  non  dixcritlcgemapcrriusjcxregokj^j»:, 

datirium .  in  quem  fciliccc  neqae^miniamnc.  vtttribiif,i9fyT.dt.f0S.  UUbtit  fafffa  u.iufr.dt  jC?%,f 

quc  polfedio ex  commodati  tituio  transrerri  po-  tmft,  Dsc.  iEftioiKionis  |>copiiuffl  illud tSt «  ^ 

teft  I.Mi  ttmmimu  ff  f^p^  '^ tit-  Vnde  eft  feciec  cnpcloDcm  ,  nifi  cum  aut  volantas  «ii 

qood  ctiam  rem  alicnam  commodarc  polTumos  tt«hetitlataa^frpugnat.autnatttj:a  negoU).  VolnJ^  , 

Utmm»ddniS'&ftq-fdit^°  quamuUreteoromo-'  tt»  contrahentiam  repiignat,  quottcs  coi.ofni^^ 

«latacftinMtadamlic, iioilldc]inincn'pccicblum  ,  vt  cademipfatcs  qu.T  .raimata  cft,aiiqiiando  rfliiH.1^ 

pcrcinerc  dcbcc  ad  commodatatium  ,  quando-  datocvtiofpccic  <i/a./»5/fitr«rii.er^  -  ' 

'  •     7t  comroodata  *fiim4tit^o.u^.fflitt.tHAtmi.Tancet 


qutdcm  non  co  ounus  res  ,  roanct 
qabd.iBft^ia^fit  ,'t<iin»  aftimatio  non  tollat, 
ncc  oauict  conttafturo  ,  cui  adiicitur  l.  cim 


eb  fa^m  xllimadoncm,  tie  fi  {^,e> 
fccdimlntnaaotpcrdiiai^Uo  ptetaii^ 
zata  fberaCircpOKCretncvt  fcr}p»m' 


afuifl' 
iqoott* 
drS.i 


JM|ni  y  S.djtmn*  infr.pro  ftcio.  Ncquc  vcro  valet 

li^n^io .  vt  quit  oc  omni  cafo  foriaiio tcDcatnr  mttr.  F.x  q  m  loco  apparet  boft  roagisireddi  po 

hifi  fpccialitcr  cafus  cxprefli  fint , de  quibo» icncti  dciccioxattm  icm  quam  ^dium  ,  cdro.ncc i  ^ 

floi«vclii//«i">9M«  4.$  quifmm  futTftquiicMitm.  deaturfeddirc» ,  qacrfctetiorreddi^  ^g  ht^f'^ 

i^iitfftim qo«libet«ftln»atio  fiidt  cmptioncm,  ridditafupr.hoc  tit.ltg.t.S  ft  rtf  dtpoJitM^mfrJifi^ 

"^•(Sbnftatex  /  i.i.vh.infr.dt  ifimutt.a^jcilmduthm  diS,ft9.  t.  J.  vltimJttpm4t.aa.0^itimt\uef^ 

kiii-M ^  ^  dimnMinfrfrt  facio.  LjUrurtq.io.i»  tt  eadim  ipfa  corpora,qu »  zftitoau fiint ,  ciqiS^ 

Mliicip.&S'VU.iuml.ftfi>^.dtwr  modo  rcdJantur,  vtin  diS.l^.f  inttr.  Acprqin^i. 

^Ud.figrttmtim  n.tnpi  dt  prdftript. wr*.Sani ctlm  de  veruro  clti  qood  nos.doCiiinias  bbr.j.  cvfijti^ 

«lAtroatio  tacit  cmptionem ,  ncnK"  dubitat.  qoio  Mf •  V  legcndom  cfle  M(  pro<^  in  Ug.  fdni  i  ■  ^ ' 


lom  in emptorem  /.«frcjflrrii  S.it/r.  dt  foic.ilSr^m- 
mi»d.ru  p*adit.Li.  C.ad  S  tum  mtttm  tujlit.  dt  tt>^^& 
MMfir.  dummodb  certa  iit^icftiixiaifo  /.  ipudm  ^i. 
tiht  dt  i^<f. ^oia^ac  ipfe^^ini  ocndm  elle  d«)Ket 


•  •  • 


•4 


!  -  •.  ••  • 


pc^emp^^PMMidra^ ,  ^jii^^dgt^ 
poffit  reddf/non  etiam  illa,  qa«  | 
"  falfuro  eft:  coici.coiin 
>  eins  quoqqe 


•'V 


•  > 


fcOMMOD.  VEL  CONTRA  UB.  XTH.  TIT.  VI.  go^ 


^  ilfiinter.  Sed  ignofccndura  efl  Bi  lolo,  q  fcm 
corruptailliuslegis  kdiufcfcllu.  Kepuu;natetiam 
ioccrdum  natura  ncgoti),  nc  «ftimanu  polBt  facc- 
ic  cmptlonem:  Vtpuufi  focletatis  contrahcniix 
caii^i  iint  data  patccndapc:ora,cii]i.czllimaia. 
Non  enlm  polTiiot  idc6  vidcri  vcndica,  cum  pcr 
(bc:e.atcm  id  jgacur ,  vt  dominiuni  communicc- 
tur ,  per  cmptioncm  vc  6  vt  transfcratur;  Idcoqac 
pro  focio  adiudutar.ll  quidfoit^dolomalo,auc 
cnlpa  ciu5accldcrit,qui  «ftimacum  pccus  accepir, 
alioquifi  prcus  ^ltimaiuro  latrocinio  autincen— 
diopciicrit,  communedamnumetit  d.Lciim  dutbm 
^.iUmnd  pTo  ffcit.  Rcpngnacetiam  naturz  Qcgocij, 
&  contralicntium  voluntati  ,  vt  xftimatio  faciat 
cmptioncmi  quaticsfaflacftinordinc  idalium 
contraclum, puf a fi  quid  xllimatum  tibi  dcdcro  vt 
alij  vcndai.  Implicatenim  vtvcrdidifTctibi  vidcar 
eam  rem  quaro  dedi  tibt  xftimatam,  vt  a  lij  vcndas. 
Inqua  fpccic  variis  diflindlionibus  opusefV,  dc 
([albai ind.lfiquuntc  cdufdm  4. &d.itogtfti  ii.fufr. 
dtrtb.trtiit.  vbl  diximus,  &  in  d.ifigrAtutt*m  17.^.1. 
infr.dt  fTtfirift.vtTb.  Nccv.ilde  dillimilc  eft  qucd 
Barrolus  adfcrtcx  iftrun  i6.fiifr.f*mtl.  trcifc.  Scruoi 
intcr  cohcrcdcs  tCTtpoie  diutiionis  ^Himatos  non 
emendi,red  diuidi  ndi  animo  preciis  adfct  iptos  vi- 
dcri:  idcoquc  fulpcnfa  condicionc  mortuostam 
heredi  quim  fideicommiiniriodepcriiirc.Pirccium 
cnlm  feruicum  non  fu  hcredicariuro,  vt  benc  do- 
cct  Bartolus  >  non  porcft  in  diutCoocm  venirc. 
Quidcrgo fitiatura contradustalis  fu ,  vt  domi- 
niam  pto  paric  transfcraiur  in  accipicnccm.  Bc  pro 
partc  non  cransfciacur ,  vt  in  fjcietatc?  Rcfpondcc 
Birtolus  pro  eaparcc  pro  quatianifctturdoml— 
nium,  tranfirc  pcriculuin  in  accipicntem,pro  alia 
vcrb  patrenon  tTiniiicJ.icimdutlm  51.  ^^tdvtrum 
^^.damng»  Ni(idccocuntra^uagaturln  qiiocx 
naiura  contraftus  vcniat  etiam  culpa  lcuilllma, 
quo  cjfa  facit  xflimacio  vt  vcniatctliisfortuicus, 
nc  alioquin  xftimatio  nihil  operetur ,  vtpoft  Ac- 
curfium  Bartolusargumcncaiutcx  idqtiMd»  lo^ Jt 
Itgdt.i.  Nam  fl cx contradus  natura  vcniat  tantiitii 
culpa  leuis,  oihil  addit  zftimirio ,  nifl  vtvcniat 
etiatn  lcuiflima,  vt  idem  Accurflus  ,  &poflcum 
&«i;t(ilu^  putat  ,cxiftimans  hancclTc  tationcm  p*ro- 
ptcr  fjoam  Vltjiamsin  hoci.fcribft.Incommoda- 
to,fiics.«ftima  a  data  fiijOmnc  pcrfculum venirc, 
id  cft  ci:arr  ca'i'S  f  >ituici,qiii3  Sc  nulla  .-fti.nacio- 
ne  fa^a  vcnne'  lcuilTima quoqrc culpa, non  q.iafi 
xflima-  io  potuci  it  11  an  jfcr  t  c  pcriculum  cx  eo  con- 
tra£tu,ex  cuius  natiita  1 0 ,  vt  dominiura  non  tranf- 
fcratui  :  alind  ercoeftrra  ^sfcrri  dominium,  aliud 


vcti)  transfcrri  pcriculum.Ex  c6  nodato  enltti  nu- 
qua  transfcrtur  domlniu.id  cll.nequide,  f.ida  atfti- 
mariune ,  trarsFcrtur  tamcn  omi  e  pcriculuin  li  la- 
da  xftimatio  rit,vc  c  >nftat  ex  hoc  i.&t^  dtB.  i\.§. 
fU.dt  ifltm4t.»dt9n.d  l.pltTunque  in prun ip  &  vlt.^ 
d.LqMtttt!  i(>.tnfr.dtwr.d9t.  Mihl  amcii  vidciur  Vl« 
p  aoui  inhoc  ^ahud  <.]uiiidamfei  tiic.  Tradate- 
nim  de  co  commodatarto ,  qui  non  mndo  rem  co« 
modacam  acccpcrir  a;ftimatam,fed  ctiam  cias  xM- 
maiioncm  icftiruiurum  fc  rcccperit,  acprcinde 
qui,  firem  ipfam  commodatam  vcllct  rcddere  ,' 
quamuis  incorrupTam,noo  eflct  audiendus,  quan» 
doquidcm  nuUa  hicelcdiocft,  qiix  autcommo- 
danti,aut  coromodatario  dari  poflit,  protrilTafim- 
pliciterzftfmationis  rcftitutione.FateDduro  igitac 
eft ,  hoccafutransfcrrlcx  commodatodominium 
proptcrarftimationcm,  qnz  haiid  dub.cfacitem» 

f>tionem,  necallade  caufa  tronsfcrt  omnc  pcrica- 
am  in  commodatatium  ,  qu^m  quia  id  omnino 
conrcquens  cft  trann.itloni  doinlnij ,  quamuis  c6- 
tra  naturam  fimplicjs  commodjti  fit.vt  cx  co  do^ 
minium  ttansferarur.  Itaqac  non  pofrum  piobarc 
quod  AccurfiusnolUf  vcrbailla,ffmnfpmf«/«»;,dc 
omni  culpa  inccrprctacur,aut  quod  codcm  recidir, 
deomni  periculo,quod  ex  culpa  proueniat,  ad  ex- 
clufloncm  cafus  fortuitl ,  qui  tamcn  folus  irco  iu- 
dicio  his  vctbii  lignificitur.  Ncc  fitrilccft  qnodL 
Accarfius  adfcrt  cx  /.  /ir«  sj.h  fiptcunn fupr  dc  ncgot, 
gtfi.  vbJ  nutla  ieftimatio  UOta.  propouct>atui  ,  r.ec 
ttcri  poterat,(um  dc  nomtribusancgotiotum  gc- 
llorc  contra^is  .igcrctur.  Ncc  rurfus  quod  cft  d.L 
l.f.TU.d*dfiim.dil.\bi  quod  diciturdcpcriculopro- 
pter  zftimacioncm  przflando ,  non  ad  culpam  rc- 
ftringendum  cft ,  vt  Azo  crcdidit,  fcd  dc  cafu  for— 
tulto intclligcndum ,  fecundum  vcriotcm loannit 
Interpretattonem ,  quam  eo  loco  Accaifii:s  refert. 
Nequcobftar.quodin  S.  fequcntifubiiciturdecx- 
fu  fortuito  pcr  commodatarium  non  przftaudo. 
Idcnimadinitium  huius  rcfcrciulum  cft,jn  quo 
didum  cft  ,przftandam  kcommodatario  culpata 
£cdiligentiam,nonadpoftcriorem  huius  $  fcnccn- 
tiatn ,  in  qaa  agitar  de  re  zftimata,  i.iquc  pcrmo- 
dumcxccpcionis ,  novqni-^cm  iftas  ieutentias  pcr 
^f.  cum  Goihofrcdo  diftinximus  comrnodioris 
exp|jc.itiocis  gratia  ,  'cd  tamcn  magis  probamus, 
vtab  illis  vetbis ,  tmmsddtum duttm y  vnicus  fit  3c 
cnniinaatus^.v^^que  ad  ycihji  ilh  ftd 4n  tium  hmi- 
rtii ,  quamuis  DartoUis  quoque  nouum  inchoec 
ab  illis  vcrbis  quod  mi  ftntflutt,  Sc  alium  ab  iis,C«-' 
J!odumpUne,c[-ioii  Sc  nos  lcqacmur. 


4  ^  Quod  vcro  fcnedute  coniigit,  vcl  morbo,vel  vi  latronum  crcptiim  c(l,' 
iut  fi  quid  fimilc  3ccidit:diccncJum  cfl,nihilcorumcfrcimputandumci,  qui 
commod.itum  accepit :  nifialiquaculpaintcrucniat.  proinde& inccndio, 
vel  ruina  aliquid  contig^t ,  vcl  aliquod  damnum  Eitale :  non  tcncbiturjnifi  for- 
te,cum  poflit  res  com  m  odatas  (aluas  faccrc  *,  fuas  prartulit. 


Rat.  D  VB.Trsdlamus  do  conio  ^<dato-»  quod 
Fafttim  (i'  giati.i  fn'  us  comTO iaca  ij ,  de  quo  in 
iMffiC'  Mnnttddtum  fupr.  Ergo  qUemadmoduni  ob 
eam  caufam  tenc:tir  c>)mmodaiarius  dc  omni 
culpa  etiam  lcailTiii.a  ,  ii3&iteca'~a  fortuico  vi— 
4ctui  ceneri  dcbeie  >  picfcctim  fi  icicominoda^ 
Tomaili 


ta  erepta  fic  vi  latronum,  ne  altoquicommodan» 
kisofncium  fic  ei  dtmnorura,  ciim  fi  rem  fuaoi 
non  commodafPct  >  ea  vi  latronum  crcpta  com- 
modatario  noa  fuifTc^c  Ug.fi  ftrum  61.  $.  quod  vtri 
infr.  defitrt.  Aliud  fanc  cft  de  damno  qubd  vel 
morbo  vclfcnetiute  hominis  commodati  contv- 
git ,  qulppc  quodzqu^  pcncscomrrodantc  conti- 
gilTctetiamfi coicodauies n6 fuifTct.  Dt  c.Cafu^ 
^ttaiti  quoi  Duhu  hvmaou  cdftltu  przuidecc  au( 


Dlgltizecl  by 
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impedlrc  poteft  l nullo  pr«ftanOT lw>tT*Etiu  lyin  curfias ,  ^uid  &  ces  commodgta  crat  vtla  ^rcci^ 

AOt utHLmr.l fsmirus  15.^.  rm ftuitr mfr.l»uaJ£.tf,o  ictvec^ comaMidaMciicriiit prcdorc/Etrtrpoi». 

IWque  \  commodatario  f  ra-ftandi  funt,  cui  fcili-  d€t,  qiiod  &  Bartdusprobar»  non  tLricn  lioccafil 

cct nihilimpotaiipotcft,  ncqaidcro  culpalpiiffi-  cotnmod*Mrium,quia  ficdUigens  quilibctpaie» 

Bja,  potiifqoe impntarl  poteftelqtticommod»*'  ftiaJltashocfrdffet,  ideftpreclofioresvUiorlbui 

nk»  catnonprofpcxcrit  polTc  damna  iftafat.ilii  iniis confcruaiidisprxtuiilkr.  lat-mqacait  lircs 

cuenice,  fi  talialintqa«occaijo«e  congmodatic-  coromodaiz  £ccommodataii)  fuctiut  arquaiis  va- 

uentro  potuerint, etofiitonallterfcettat  cncn.  loifeei Liii*»  i8i»pn«y.i;»fr.Ego*w4neutrttiii 

tura  4irg.L/i  ^kdBtllimp.^.ufjdemqlurit  iMfr.hc4t.  probatcpoftam,  quiiminoie;nd:l:gcritiamiQ»» 

Maeisenim  caiibus  q  \am  roandatoimputaiiifta  licnisccbus  confscuandis f icftat  commodatariw 

oporret  ItnttrtdufM  xG.i.nmmnm*uifr.mmUt.i^  qoifiiaspraEfect.Uc^pteaoliom,  qutm  ittlnlr, 

rtspvftiMrii 50. infr.dt  Umin.  tuttr.Lin rAm \9jt^.b»c  quod  tarocnfalua  Gdc  f.xccte  non  potcft  diff.  l  qnti 

^jMHt  firimtii  6.  (iJififfKJiSt,  Parum  enim  pro-  NrriM.  Et  quamuis  vetiaimam.fit  diiigentidiaani 

iicitcuftodia  adaetfosvimtiMlovenfiaedlaiiiiam  qncoique  paiceosfiimlUas eleauramcoftfetuatio» 

fiuchuroaoamLldli»  Ifti(||^Jl«lifcM«««}i^.  "cm  rcrom  magis  prcciofarum  potius  qnJm  vi- 

^aSitn  tmft.  liorum ,  id  tamcn  intcU^t  dcbec  cztccis  paribM^ 

Allifif»rii(«fifttntam$litmf*kutf4ttn^Kkt.  nonfuntantemc«eceparlaci!imfitcoflq«r«ri». 

WvB.Omnetfibi  roalQt  bcn^eircquaahcn.ac  na-  Intcrrev  coni.^u  daias  &  proprias  cammodatarjj, 

«uralccuiufqiVOtiieft,vtresfuasmaUtfaluasefte  qaia,vc  diximus, rainoccm  diUgcntiahi  przftarec 

fluaaiieoas,cxctpltucfolns  fenasilequofcripril  <  commodaiarlos In  rebas  commodatis ,  quimin 

«ftpluaefidiligcrcdominufiiuquafciprum  debe-  fuis.fi coiiimoiiaias  rcs  quamuis  viliofCi,pcftpo- 

gel.i.f.iHxt4btc»i.i>>frJtSC.SilM.  Nibilergo  po-  ncretfuis,tarciliprecioU  riJ>u$.Naminparicio- 

teft  imputari  commodatario,  fi  faeafaitieeQdij,  faperlcalimlnorcmdi'i^entiam  pr^ftac alienis re« 

'ruinx.vclnaofragijcftin  p  >llct  rcs  commodatas  bus  confmui  ili.  lioc  u-  o,q  lo-!  n.  n  prcftat  ma- 

fil uas  Vaccre,fuaspr«  .lir.  DeC,  btiamfi  quis ad  iotcm , ciim  non  poiijt  prztlaic  patc£r:,'li,  quod  ta 

cum  modam  qoemhominamratacadefideratdl-  fcdopoBinia«,aliasc6reraet,aUas  vcto  pcrircpa- 

Jj^enlficin  coramodatocorferuando,  r.ifi  tamcn  tiatur:  idemquc  multo  crrtiiisdiii  poitllfiparis 

ad  fai;ro mndom etiamincommodatocuramptf  fincvabcis.  Plan^  Ci  ponasiuiacccmaiodatastefl 

ftet  frau  ic  noncaret.Memo  enim  faloa  fidemino-  k  daolnis,eleftioerlccommodatarij,  cui  ^tratificfti 

«emaiienitquimfois  icSoi  dilipcntiam  przftarc  ri  mnht ,  ?c  ctniu  rts  l»Ii!.j.scll'cin,il..crit,non  adhf- 

»otcft,inquitelegantcrCelfo$inLj«ailNmM  bita  dillindionc  liia,  vitum  rcs  conietoatxpte- 

fii  i»^j&.£rgo ii  commodattrius  c6m  pofict  res  ciofioresfuerinc  an  vilioces,  quianon ficacmafo. 

«ommodataiWuasfiiccrefuasprxtulit,  rcncrlco  rcinatlcnistcbusconfcruandis  cliligcntlam  conu 

nomine  commodati  aOionedebet,  non  quafi  ex  roodataciusdcbetquarofui$,iuac  dict  potcftma. 

colpa.fed  quati  et  do1o.Idedqoeia  depofiti  aftio-  iorem  eam  diligemiMn  ddwrc  adfnlttiexcom- 

aein  q'iamfolus?c«itd-..lus,i  icm  iuris  cft  d.f.<jwi  modatoribus ,  quim  adaUcrius  rcs  confecuandas. 

VtrH4,Sic dirimiis  non  cflc  andicndum  tutoiem,fi  oimiscniro  dutum cft ,  fi  ciloi  vtriufque  commo* 

dlcai  idco  celfairc  pecuniampupillarc.quMido-  daioristetlalaasfiicecenonpofret,  eJrgcric alte- 

«canomioanoninuencrit,  fi  arguati  rco  tcmporc  rius  rc .  priferrc  ,  t.ali  clc(ilionc  ctimcn  cum  con- 

fuam  >ecunianibenecollocairc  i.tawr>««»da«ii-  tcaxifle dicamus  cxemplo  eiusquod  fcrlptanell 
|Mr«iiii  ii.f»iMfr' ^  «IflMkfMw.  Hlefoaecic iol.i.f^<d»MMiii«>/. w/rJrfCJSIm. 

*  5  f  Ctiftodiam  plan^  commodatae  ifiedam  ditigentem  debec  pcaeAaie; 

Ad     S- CnftodiAm.  oegaclnonpotcftqnlnfit  in  culpa  faltem  letiiitfif 

'  Additnr  htcfiaei^fiaevetncalus  ad  tnterpreu-  ma.Erc;ocilm  in  hac  fpccicculpa  przccc/ar  c  ifu::., 

tioncmciusq-.odin  f  proximo didum  cft.quod  .  «quiffiraumefttcncr.coromodaurium  etiam  d^^ 

fene<^tccc»nciRit,vamorbo,vel vilaironamece-  ca?iifoctaito,  qulvtique  noncont.giflit,  fidiU- 

ptomeft.aotfi«ildaliodfimilcacciderit.oiluUo-  gcn»  c«nodi,  m  conrcruanJarccommod^ 

fum  cffc imputandum  cl, qai  commod.num  acce-  ccffiiret. Idqnc cft.quod paullo  antc  Vlpiapus di- 

pU:  idcmaue  diccndum  cilb.f»  inccndio.vcl ruina,  xerat,  Vti^tiupu  cnlfs  iMUnM.  Pacfaenim  fnnt 

^lnanfrttrto  firtale  allqaoddamnumcomigetit.  culpamaliquam  interncnirecoirmodatArij ,  &di- 

Non  cnimid  tam gencraliter acciplendum ciV.vt fi  li^cotcro ab epcuftodiam  non p«fta«i.Higo raib 

quidcorumquz£ptadiftafunt,accidcritobnon  dSbitandl  ad  hanc  veificalominaeft  qn^clnee 

gUftitam  i  comtnodatario  tantam  diligcntiara  commodataruis ,  ncc  aliu,  qnifqu.im  dc  cfii  for- 

m,ant,m  debnil.06  dcbcat  iUeteneri  eo  nomlnc,  tuito  tcneattic  d.  ^^f^hr- 1-  i^^rnQiu  ii.  uiMnM 

ciim  ad  exaftilBmam  dil.gcntiam  praftaodam  te-  rr|«/.  mr.  Sed  deeidendiilIa,qaM  aiiod  dicendom 

■eaittr,qolafcaiceclpcoromodatofonu$comoiO.  fitjqaoties  cijlpa  prarcfdit  cafum  Ncmpecuiii 

datanj  vTiHtas  vctfatur.vt  diximns  ir  Vi.t.  (mmi^  culpa  illa  ocdmaU  «rfl  ad  cum  caium  qui  poftck 

iMtnm  fuprUfirm>.i.i.urc46ommtd4tii  mfr. itfnrt.  contigu.Hocenim addCBdnw oecdEtti6 cfe tt a- 

|^6afinonpr«IKterite»ailBmamdlllgethm,  liblfcnpfiBttaat  >#*i«w*»i^. 

■  6  f  ScJ,an  etiam  hcmiiiiscommodati  cuftodb  pra:ftctur,apud  vcteres  du- 
bitatum  eft.namincerdum  &hominiscufl:odia  praiftandacft:  fivinauscom- 
modatus  cft ,  vd  criam  cius  a:tatis,  vt  cuftodia  mdigeret.  certc  Ci  hocailum  cft, 
jrt  ^.cultocliafnis,«juuogauu,^r3e{lcudiccadiiaa 
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Rat.  DV  B.Co  TindanTinsicncuirpraiftarcdi-  uum  commndatum  qnem  domious  viiixeiat  aut 

l)gc!i'.6c  ift<»»iia,&  cxadifTuna  tiihgcnt  a  •.mcco-  mfniU  tiiligcntcr  cu(todr.i:  cum  qucm  coinmoda- 

iruJata,  Vi  proxin  i  tluimus  :  Eri;o&m  hominc  tor  liiligentius  cufto :ii.b.ir/.yx4t(j«x fidtiiufiefrM 

c6modaio,ciin6minil»hominci,idclKccui,qnim  rtivindK.  Uiqiicctian  (lin  commodatoconnahcn- 

alia:  rc5  commoiiari  poiruu.  Cnmputantut  cnim  do  nihil  Jidkum  fit  dc  prxUaiida cuflodia.  Q-anti^ 

fcrui  iniera'i.i5fcs  mobilcs.qni  fjnt  in  nodropa-  tnagis     CJtptcirim  iia  conuci.ciic,  vt  io  huroine 

trimonio.arfcoqueintcrrcsmobilcstf.    f.NVrii*  commoJato  cunodiam  prrnarc  Jcbcat  cammo- 

fimvtfr.dt  <c^(iir./»fl/.quarum  c  iltodiamulto cxa-  datarios?  Parum  cnimrefcrt  aiicxpredc  qu  d  aga- 

«iorntcc  (Tuiaeft  Itg.firtmmobiltm  ^^-j.tod.  Dbc.  iur,aii  tacitc,  & q"  amuis dicifolcatcxpitlTiO' era 

Diftcrcntia  harceft  Ihicr  homincm&  cancras  ics  corumqu^iacsttinruntjnihilopcrari.vtcUinvuU 

mobiles,qu6dcrrcTxrcscara&.'  diligcntia puHci-  ^arinolhorum  brncardico,  rempcr  tamcn  t  iri  is 

foris  cuIlodicnHz  funf.  A.  homo  fcipfum  cuiloJit,  cit  id  cxprimcc,  dc  guoalioquindubitari  poflct, 

adcovtnccfuifuiturafai^rcpoflit,  nccautfuam,  aatacit^  mpflct,  vcloS  lioc 'alccm  nc  qua  duhit*. 

aur  aliarum  rcrum  dominifui  pniTciri  inem  intcr-  ti->i)isfupcrruoccalio  Iti.tfvtikhxtMionii^udtrifut. 

ucrtctc/.  te  tjuintbU^.uifi».ii>l  Nihitcrj^o cft  quod  fur.  Et  ne  poffit  obiici  commodanti.qub j  lej^ciri 

impuiari  commodacario  poilit,  ii  commodatum  Jpcrtiusdicerc  potucrit  &  dcbuerit  exrc^ula/.vf-. 

fcruum  minusdii>gctcrcurtodicrit,n:h  fotte  com-  ttnbui  ^.^.fiif^r.dt  pdH.  lig.  Laht»  u.ivfr.  detmr.tmpt. 

modatusfiiitvina  is  quodfagsfufpcanscHctdo-  Nccenim  potclWls  cxpreOi  ciuniii,  cx  co  quod  ta- 

niino,  autlicius  artariifuit.  vt  cuftodiri  dcbcict  tiieincO,nificumcxpre(rjnoccnt,nonCKpteflanoft 

pro^tctfuipcftos  moresadjIc."ccntiat,quiprudcn-  noccnt,(juod  in  propofito  non  coniing  t. 

7  f  Scd  intcrdum  &  mortis  damnum nd  cum,qui  commodatum  rof;.uiir> 
pcicinct.  nam  (1  tibi  cquumcommodaucro ,  vtad  villam  adduccres,  tu  adbcl- 
lumduxcns:  commodati  tcncbcris.  idcm  crit&:  in  homine.  Plan^  li  (iccom- 
n-iodaui,  vt  ad  bcllum  ducrrcs :  mcuiTicnt  pcriculura.  Njm  &  (Ilcruum  iibi 
tc6^"orem  com  i  0'iiucro,&:  de  machina  cccidcrit,  pcriculum  mcum  cfleNa- 
mufjaic.  lcdcgo  icahoc  vctum  puto,(i  tibicommodaui,vc&:  in  machinaopc- 
rarctur  cxrcrum  (i,vt  dc  p'anoopushiccrcc,iu  cum  impofuiftiin  machina,  aut 
fi  innchina:culpa  hclu  lII:  minusdiligcnccr  non  ab  ipfo  ligatx,vcl  fijnium,pcr. 
ticanjmc]Lievctu(hic  ;dicopcriculum,c]uodculpacontigit  rogancis  commo- 
datum,  ip!'um  pra-llarc debere  nam  3c  iVLla  fcrip(it,(i  fcruus  lapidario  commo- 
dacuslub  machinapcricritjCcncrifabrum  commodati,t]uincgligcntius  machi- 
namcoliigarit. 

jtd  %.j.SediKteri!Hm'  ccmus  infr.sdleg.  Ehed.  dtiail.  Ibf  cnim  cafusconti- 

gi/ret.ctiamli  c*lpa  r.ulUprzccdfrct  vt  &■  in<i.;  7, 
Rat.  pvb.  &  nEC  ID.  adhunc  §.  cadcm  cfl    %.tfi  &  Aluqttoivi 4unUm.  Adfcrt  autcm  Vlpianu* 
<jua;ad§.<«i/?ff</'.<ffH/tfpr.Vidcb3rurenimcarusfor-    in  hoc     ttia  huius  propolitionis  cxempla.  Pri- 
tuitos  non  dcbcrc  ad  commodjtarium  pcrtiiicrc,    mumeft.litqi.uiiiubicommodaitcro,  vtadvilljnt 
qutppe  qncm  sqnum  lit  tcncri  quidcm  dc  omni    duccrcs  tu  ad  bcthim  duxcrij.  IJcmquc  crit  iu  ho- 
culpa  ctiam  lcuiffima,  fcd  non  d«  cafu  fnrtuito,    minc.  Etfi  cnim  cafuf:>ituiioacciderit  poAca,  vt 
qacm  diximustnties  a  nemine  prjcftari  /.  coBtriHm    equus  vel  homo  mcus  in  bello  pcticrit ,  ctiipa  ta- 
i^.i»  fin.dtrtguLiur.l.qut  fortutiii  6.C.  dt  pgnorM.dS.    mcn  tuapr«cciT5t  cafum,  cum  ic  commod.iraalitcc 
Scd  fallitea  rcg  laq  loiicsculpaprxccditcafum,    vfusHsq  .im  quomodovti  dcbuciss,  adcovtco 
fi  modo  commiila  lit  in  ordinc  ad  ill  imcafum  &    nomine  cciam  furtiobligcris ,  vc  frriptumeflin  $, 
Cafus  illcob  (amc.ilpam  cont  g:rit ,  vtliic  B.uto-    pj-e-e./r^.  Nim  ficommoUaflcm  libicquum,  vclho- 
.  lusbenc  nnta':  v?il.nenom>}ti'^.i»fr.dtft4tuhb.l.fialins    minem  flc,  vt  ad btllum duccrcs ,  nemo dubitncC 
y.^.tft&alidinfr.aiicdvidutiUm  ( Alioqi  i  non  te-    quin  mcum  dcbcrctcirc  pcriculum,qiiia  profpice- 
rcturdc  cilii  nih  i  lp^  c.i  'c'Ct  in  dcl;*2um  circa    ic  debucram  cucnturom  facilc,  vtinbcllo  cquui 
Tcm  icfjtn  vtin  l.ita  vuh.trtim  ^i.ndlr^.  Aqutl.  non  vclhon-opcrirct/.yi'(/u6</<;w;ww9.§.i.vfrjft.t./«»<^tf4- 
cir ca  vfum  rci  /.  quifurtum  1 6.  fupr.  dt  ctndiil.furt.  vt    rii  t.itim  ijBtritur  1  j.§  fi  quit  ftruum  infr.Uut,  Qncm- 
ntricilpacadftctin  moran  l.(]uedtt  ^.fup.dt  rtb.trti.    admodum  8f  fifcnnini  mcura  ccdorcm  tibi  com- 
t.fiexltgAii     dtvtrb.oblig.)  Tu  c  cnim  non  lam  vi-    modaucro,  &  is  dc  machiua  cccidcticpeticuiuni 
iletm  tcncri  dc  cafii  quamdcculpl  qusr  ca^ui  cau-    mcum  cflcconflat.  Scd  hoc  itn^inquit  Vlpianus,(i 
fim  vcl  faitcin  occafinncm  dcdic.  Idqucgcncrale    tibicuin  commodaueramad  hoc,  vt  in  roachina 
cftin  omnibus,  qui  alioqoin  de  tafu  foituito  non    cpcraietur,  alioqui  ll  vtdeplano  opns  ficcrct,  Hl 
lcncrcntur.vt  conlbt  ex  lceibas q'  av  hi:  Accnrllus    cum  impofoifli  in  machina.out  fi  fa€lum  id  lit  cuU 
adducit,tdeftc3t/.m  rehut  li.^.t.iiifr  htc  tit.l.ridnanm    painachinjc.  nonfatisdiligentcri  te  ligat*,  vcl  fu^ 
M.^.\.infr.  Ittat.l.i.S.vii fiumnmfupr.fi qttitciutun.Un    nium  pcriicarumque  vctuftatc ,  peticulum  tuuixi 
hi*rtbw  ^e.tn prmdp.vifr  ftluf.niatr  Excif)iuniur  tan-    eflcdebetnonmcum,quiaculpa  t«adai#inum  con- 
duo cafus dc quibuj  in l.vli.lpin.& vlt.  rbidi-    tigii,*  caculpa  cafam  praceflitXdq  ic  hoc  fccun* 
Tom.lH,  Efcc 
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domexeTnplam.  Tciciuro  huic  llmiie  r (l ,  fi  fcruui    nerieniir.  fiber  debec  adlone commc 
bpldaiip  commodatuslub  maciuua^ cttem.  Te-    gligcuciils  macbiomm  coll.^auic. 

8  f  Qiniiim^lt>qilia]ib't«  tommodiU^^hur^Wonfolu^ 
tijverum  furti  quoque  tenetiihvt  lulianui^Iibro  vodcciiuo  digcftorutil  i 
Deiiiqueait* :  dDicodicett  commodfticro  ^-ft  into  chirogr3|  hum  dc 
tem  tuom  caniere  fecctis ,  qfjlSqueiiOc  iiikttleuero^  fi  quideto  ad  lioc  tibi  i 
jnodaueip»  vccaueretur  tibi  ineo:  teneriiDetibiicoitrrarioiudicro.lii 
neque  mecertiorafti  ibichirographum  cflc  (criprum  y  mhtii  tcncris  roi!u( ii 
^uit)  commodati :  immo  ( ait)  etiam  furti ;  quoniam  aliter  rc  commodata  vfii 
«s,  qucmadmodum  qui  cquo^Cinquit)  vcl  yeilimentoaiiter^quamtaocpmof 
tum  cfl»  vtitur^furtitenctur. 


t^riore  ctra  nqnttecilt       nfcqps  dlrefta 

moilatiadionea  nequefurti,  q  liavriif  cs  re 

R.  A  T.  D  V  B.  Qtii babct rcro coroiaoqitWB  k  nodaueomo«do  quovti  poruifti,  &  debuilUe 
Uominoi  habet  cam  et  fiwmif  doniW^  teneot  tibl  concraiia  aftione  coitMnoila 

Cuitipfitndita.£ftenimcommodatamcxcogen^  qnbdchirographiidebttoristuiioterleuerii 

xecontra^aam«qoireper(iciunrur$inMaraiiXii/f.  licetcodex  measmao/erit ,  &  quiUbettdf  icini 

^fli|jMdlr«cf»lr^%.Atquifurtum  cdconcrcaatio  deratotfitflcatlritarflllgatt««tMMiii.C«*ri 

reialienslnuito  domino/.i.  iffj^.df^it.  Ecgonoog  idt.  bcneficio  tamen  quod  ^meper  commt  cfatu 

jpoteft  rommodatatias  facere  futtum  rci  oomrtio^  acceperas,  idiuoari  debaifti  non  ilocipi  /.  i»  ctnm 

^txxtrg.UgMt$6^jnfit^M4miktMtMr.&tx9rk  Ttmvj,$.»^hfr.  PofterioieaotcmcalafiDieiiilK 

nifi  forti  rcpofcend  domino  rccofa  ean  teftltoe-  Bteccrriortto  chirographum  in  meo  icodlceicri. 

re,quomo<iodedepofitariofctiptumcftlnl.j(f[ir  fiKcrit»  quodegopone^inrerleucroi  nonJblAi 

fnfiatm  liMfmaf.&  f.tjnfrJfif  Dic.Gommo-  nDn  tencor  tibi  contracia  commodati  «Afon» 

«latum  eius  natarceft,  vtfempcrlBat  adcettam  &ta  mihi  dircdacommodatiaaionctcneberis,! 

vfum,&  adcertomtempasilnquo  potiffimdm  dif-  furti,  qaoniam  ncgari  non  poteQ  quin  (reo 

|crtipteaitiOindBdmmtd|.i.$-i-  (»)!«<Jifr'  Ergo  alitcr  vfus  fi% ,  qnitm  qoodebalfti  d.  l.  quifmilkt 

qocmadmodum  commodatarius  habct  pco  fe  w  fifr.  de  iwdtS.fiirt.  i.L     rt  76.  infrJtfurt.  q  uemi 

llUKatemdorolai  commodantis  quatcniu vdtorri  modaro,  inquit  Vlpianut  ex  luiiano ,  qui  cquo 

eenaMMlaca»fccandamdomini  volantiiemdia  fi*>  Vtftimtento aliter  quim  commodatum  eft ,  4' 

rim  atque  exccdit  vfum  6c  tempiis  i  commodamc  etiam foin  tenetiiti.4iw mmau  40. Lfipignm 

prxftltatum,iocipitfacercoon  inodb  prKter,fed  i.ttd.  Eftautcm  hic  locusnoubdtu  ,  vt  pro 

ctfauncoDtilidondliivolnMiteiB»qDiprefcrlbcn.  «iHiveiiBdiittcottunodafipolle.  Erh  cnim 

docertarovram,ccrT6mqntiaBpaa,ho<iprovidc-  cx eartun renun  numero,  qux  vfu  confiroai 

tur  probibui(rc.ncinabaflivfom,aatiflaliadtcfil.  qa«coiBmodaripoifeidem  Vlpianos  noftcr 

pus  commodataresretincretnt4if..(i<iMifraMf  la.  in(,).$.illfc/E|pr,nifiadpoaipam&ollentaciaL^ 

p^.dt iudk.? 2cit crgo (iirtuai  hoccafu  cotnmoda-  noo tamcnconfiimantDr tam  ciib  anc  latr  ficii^, 

tarius ,  tanquam  conttedantrcm' Inuitodomlnd.  ia  breue  tempua,  St  in  brcuem  vfum  c(jmnt^b|k 

CdmenliBdcfttrto  aettor,lauitunacclpimas do»  bonpoifintinamBcqact^ vlb corumunarapH 

minum.non  tanti^m  ucontradtcaijcdetiam  C  non  detetiora  fiunt,quoroodofiercut  ctianinon  «ratl^ 

corirentiat ,  necaliud  in  depofiianoiuris eft  Ir^. qri  ebqoedifferunt  a  cartcris  rcb>u$  quarumvA|tnolliM 

|taMM if/iprJtrwidia./!trf.l. f#i iirmnrf4 40. Lfipi.  incabQnicirc poteft, cuiufrr oili  fuoelnnMikam» 

j^»«rf  54.i«^ri(rriip.(^  f.iXfAftliMfrMfrtrtii^ii»  vinaro,oIeum&  alia  his  fimtlia.Neqnetamen  coiv> 

men  czceptlo  additur.niu  ckiftimaucricfenon  lo-  fcqacDseft,  vt etiam  prccarib  dari  teftiaDeq(a pof. 

«ito  domino  id  faccre ,  quod  &  fcriplaftcft  in  nnt,ob  eam  diillmili[udinisratk>aaH^^|ilpttC|i^ 

fUtuit  InfiitM fbUg.qnd txdtUSjidfil Jicmftcfoi»  fuf  limus ad  dLy^.yU.fnpr.  non  poirum  ramen  pi: 

cum  finc  affcduhiraadi  coromittl  aoO  pbteft,  vk  mtttere  fufpo  la  roihi  videii  vcrba,illa.b%iii«. 

Ibidem  forlptamcft.  Plan^  poteft  commodatarioft  dmtfr^bum  ^firifUMt  non  eoiBiidlMiiiiifa^ 

cfTeincuIpa,!!  nullam  cauramhabueriteziftimcti-  rcquitit  Vlpianus  ad  czcurandom me ,  vt  nOQ 

di  domtnum  fuilTc  pcrmifluram ,  vt  iii  attoa  vfnt,  licar  ribi  contraria  a6lione  conmodatl ,  qu^ 

aliudve temposcommodatom  trahctctlir AtfMrr.  terleuerim,  fed  potiils  adcxcafandttm  te,  ne  * 

Scd  earatlo  non  &clt  illam-liscear,  atpodils  vc  6»  cothmodati  &  fiuti  a&ione  mibi  te 

hiftlone  Coromodati  eo  nomloc  teiieacur.  lunge  qa6d  In  codice  meo  chirographum  rcribt 

i^fkmmi^^f.xMfrMit^^d^.  inc  IgnorahCc.  f^ebulAl  ctgo  me  certioiaiL, 

'   a  DfaifWiir.ElthxcinatioexfententfapTatee-  fcrlpliftitn  codicc,  nonaurcmibi  fcriptaib  

dente,  eandbnqae  prcdnde  icdpic  dubitandi  &  poftqu^mmeignorantc  fctipfiftL  Qundnoofii|| 

'«Iccidcndirationem.Namfidblcodiccmcomalo-  obfcruatnm  ab  impctito  Imcrprete  qul  ea  vcrbA 

ldaaero,fleincodebitotCffltaaBlchirographoca-  addeada  putaoit  ad  interpretationcir:  illotuoi 

kicrefcceris ,  egoquc  hoedilrogtapknmiotatleuc^  prcccde{«iam  tuqut  mntrtmffitfqax  fic  accipi^ 

iro ,  diftiagueodum  nece&rib  eft ,  an  tibi  oodloem  fafi}atHRtcdta  fctibcmi 
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COMHpD-  V£^'  CONTRA  UB.  Xlll  TITsvVl. 

pnii^  retp  comnib^^  vcputati^bt  t^  , 

^>'quim  ^uUus  coipaui^gai&  etiam  puili  tc  cuftddiam^dd^^v^ 


rvltAT.  DVB.  Nan4liadeou}|ii^cobinqdlatariM 
.  iWgendam  &  qatdan  aa&flSmm  pcclUrcl^-^ 

•  bctlnrccommodara ,  quimqutaconimodatacft, 
idacie  aiiloiius  conimc)dat3ri|  vcilitaicm  nmw 

tift.  it  fiirt.  Ai(\\ii  commodatn  fcmo  >  non  tdco 
'v^a  dus  commodjta  vidcti  poccd  ,  nec  com> 
ino^aM  eq|tt*  pollus  ic  equoleut ,  qui  cara  feqaU 
tar.  Ergo  nec  vcnimcntorum  rcriii  ,  ncc  pulli 
cuftodiam  ptaclUrc  tcncc  u  c]ui  qpn  oiri  ipiiut 
ferui  •  aotininentZcoin  ni  n  J  j  t .  r  ui  $  eft.  Ds  c.  Non , 
e(l  fcparandares  commodaca  al)  coquodreicom- 

•  modaiz  (eqacla  eft  t  qui^  ^d  aci.im  intcr  cootra- 
heotesiotcHit^tur ,  vt  quodcx  re  cominodaca  vel 
prccirib'^atani  !im  efl ,  in  ei  Jcmcjufa  h.iSc,itur 
iM.qiunifuii  .o.tnfr.dtfrtmr.  idcmqucdc  vclUbus 
fotit  cvmnodat»  f utta  cft»  nec  cnim  nudus  fer- 
au$  conmoJatus  fuic ,  quamois  veflcs  non  llnt 
cooimoda  x  It^.  enm  quin.  §  ntn  folttin  ly  if.fr.  dt 
jSfrr. ficcti  ••e.:det>o:iti,  tn  n  c.u  .s liepolitusfuic 
l^,  I.  f.  qut  dtfofiiis  infr  dtfopt.  E  indc  n  igitur  diii- 
geniiam  pr.'tlare  cu...m«dataiius  vicbct  io  fc— 
quela"tei  eon>mo.[.i  x ,  quam  iii  re  cr— 


Itg.  cutcunqut  j.^.iffw  ftdtiuffcri  wfr.  de  tnpt.saion. 
kg.  I.      tip  tnfr.  dtftfit,  ta.jtd  o-  i/^    ^ .  rltim, . 
fiipr.  Smu.  ui^.  phA  M^e  tamen  AccutGas 
in  liancremcitit  ^.fimtrogiuirit  infr.  Ibi  cnim  po- 
nit  Vljjiajnwt  (eruum  cum  iaucc  commodacumt 
c<go^niiP9|pi  tnm  reruo.  iWMitein  trattamo* 
dceaceqtl^oon  fit  commoJata,  /cJ  tantiini  fc- 
qaeia  rei  CinntueJacx.  Malciiem  opponit  qaod 
fcriptumeft  io  ^ltg.      tfutiiftftu  i^.df^i;- 
ca  qaxdepttntitrebusacccdunt  noncirc  lUpolita. 
Nainnecdicimuaeaqux cebut commodactsacce-  . . 
diiiQt>icomaio^ta«(nr4  fed  io  fis  eondem  diligeo^ 
tiamtqtiMliin  rc  comtnodata  prclla;  i  u  commodar.^ 
jatio  dcbcce.  C^o^^deoiiliconoaiimiticccica- . 
ftaripoteft  ,  quianiiaficiWtldmmodataTias,  ii» 
^  dcpont.uli.s  CLiftodi.ini  vUam  pri(l.irc  dcbct» 
icddolumduntuat,  niiialiud  c^mtcnciit  tbS.Ug.. 
I.  f .  0  MMfMir.  In  eo  tnm^n  mtme^ft  dcpofitani '  • 
commodato  ,  qiibd  qux  acccdunt  commodato, 
nonmasis  poiriiut  vidcri  commcJata,  quamde- 
poltta  flWiq<i^«)ii.dfpoljtxi|c(edunc ,  nccproindd 
aftia  commodni  magl/qtiinB  dcpofit i  ad  ca  fepa- 
tatim  exccnd(tuf ,  qupdm|,u&ctadc(iftodiun 


^  ■ 


X  lo  f  IhtdFdtfmpIanedolumloiumihreco 

{>it  vtputa  fi  quistra  ^oliuekiiit:  vel  fifuadtvitaxat  ^a(a  cbnunQdaaUki(pon&;' 
fbrt^ruc,  velVxori,  quohpaeftiuscultaad (ededuceretur:  vel(i quis iudos 
'cd^prstor  (cenicis  commodaiiU>vdipfipmori 

Ad%.lnterti»mplane\o.  .  .teli.cWamodauedfc  %p  fi  commodawm ,  n^ 

.         .  :  '  >>:f>|^V'^rolhMco«modanti«t  nee  k^^^ 

>r  H.  A  T.  OVB.  DifRTentttllla eftfetiff  eom-  fcd  vtriufqLir  gratia  f.iiHium  fit,  mcdia  via  crit  fc- 

liipdMOm  &  depofitttm « ^u6d  in  depoiito  folus  qucoda ,  vt  ncquc  dolum  fotum  pRsftarc  cotpoMir.^, 

'dohisprcftatar,  iliconimodatover6eciamcu1pa  datarittsdebeK,nequediltgenciacn~exaAid!fii%^- 

quaclibet  adcoqucleailfima,  quia  in  dcpofito  fula  fcd  culpamlcucm  ,  mnlto  masjis  Ia;aiii  cx  rcpnl.t 

'  dcponenusTtilitasvcrtitttr ,  in  depofico  aucem  fo-  did.  $.  fUQiK  tidtnium  fupr.  luxil.  Ug.  tum  qti;  lo.  t. 

lins  depofitaci)  f.  mnw  viMmfi^. Ug.frftrumHu  &ltg.  i»  rAiu  tS. in princif.  infr.  Atius  cafut  cft »  % 

.    f.aruummoisium  infr.it f«rt.  l^.nritrthm  lyii  conucnerit,  vt  in  cnnimorlato  fulusdolusprxiii||i; 

yqpll.  m!  Er^o  non  poteit  rccipt  m  commpdato*.  tur.  Vaict  enim  coDucatuo,&  dat  ]cgcip.coa{)^i, 
'   qooii  irf  depotko>  vt  dolas  pneftentfeliK :  ficor :  Aoi,  fi^i  eeontrftrio^ralieccdniicniioin  dcpoG^  '< 

cnina  diuccfi  contraifliis  fui  c,     di'  cr''znaturc,  vtdcpofitariof  etiam  culpamptxllet/^jkfajfiAf^-- 

ita  cUuerfas  habctedcbcnc  pr^Utiones.  Uf  c.  Vbi  utttitiitfr.  dijp^rl.  Excipicor  lamcn  foot|ndaidofa* 

cadcmradocft.ibiinsidentefledcbet  l^.iBeifi»  lisinquoiionpoteftcbniMtitrlecnfliatfUiiVtdlrtltlni 

0UHtg:,AipuL  Atqoiratioproptcrquamindcpofito  folum  przflct.  I Ji^iic  proptct  vtiUttleai.Qubrn- 

Ibloji doki9'pjt(iator,  non  aliacil  >qu^cn  quia  dc-  titim,vc  iHcm  Vlpjar)u.s  nofier  ex  F^omponio  (cct—  . 

■  yolitnin  fit  KnttftBlidt  depoiKMis.  Erg«-^  hl  'liiiiEi^itf.  fenfonim6.infr.de  pa&.ivuil.  ideflqoui' ' 

•  COtwnnodito  idcrn  diccrdomcfl,fiqu3ndi>  fiit  cra-  per  ciufirodt  pafiinncm  iicict  dcicricr  condicio 

,  Jia  folius  cominodaotis^  Quodet(itar6,>nte[dutn  dptiseiculpamaiiti,  quod  fercndum  nonquatQ|¥ 

lywncn  poteftcdniingerek  Vtin  exemplisqnT  h!e  llis  de  periculo  citra  cnlpam^oi  cingcnrcqutMt 
yipianusadfctt,  fi  quisfortHpo.ifxfuJt  vclvxori  * 
,  '  Mqkunodaueiii,  quo  hoficUiuscultaad  fedcdu- 
'^'ccrcCtii^d  ft  quis  Prxtiavlados  edcns  ( Itc  enim 
.  legcndutniHt^fnon  vc  incpii  apud  Accurlium  Itiio 
"^,  fiitm)  (benidit  comtnodauit ,  vei  fi  quit  Pir^  * 


'1. 


alioquin  ciret  mariti  conueairc  po(Iic,vr  )'er  i  cuIuiii'jK- 
ad|nulier;m  non  ad  maritoitlipe^c.qucmaJtnci^ 
dum  inifaiddnlcge  fcriptan  cft.  Pctidmi  enimdp^^  ; 
pcMstloneiignjficatur  cafuifortaitus^nooCMlpi^fi^  'V 
&ftfmi,^^w,M*  -^'  -'i:^:;V^'^  ■  "^" 
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^io  ANTONir  FABRT  1.  C.  RATIONALIA 

bcat.  &cn:apucl  vctcrcsdchuiufmodirpcciebusdubitarura.  Rcm  tibi  drdi^vt 
crcditorituopi^noridarcs.dcdifti.  nonrcpignoras,vtmiliircddas  vr. 
commodatiaclioncm  locum  habcre.  cjuodcgo  puco  verumcfTe,  nilimi 
intcrucnit':tunccnimvclinfaclum,vclcx  locato  &:  conduclo  agcndi 
Planc,(i  cgo  pro  tc^^rcm  pignondcdcrotuavohintatc,mnnJnticrit., 


Ael^.il.N  unc  videndnm. 

R  A  T.  D  V  D.  Rcl  alicnx  pijnus  non  v.->lcf  Ttf.'. 
ti/ti/.  Ced.Jirts  dttn.  pipor.djt.p  U^.  &  qut  ntndum 
15.  §.  quod  diitiur  {tiff.  dt  pignsr.  At.jui  cx  comnio- 
datoncc  dominiLjm  traiiste{tur«  ncc  polTcnioin 
comirodat.iriuni  U^.  tti  (ttnmedAU  8.  &  ftq.  mfr, 
hu  litttlc.  Ergo  non  potcit  locu  \  c  iFc  quaftioni  i\u.T 
f  roponicur  in  hoc  §.  dtrt  comintdnu,  quam  com 
modauiius pignoci dedcrit.  D (  c.  Eiiam  rcs alic 
na  pignori  dari  potcfl ,  dutnmodb  dcrur  doniino 
conrcnticnte  /rg.  i.  vliim.  &  ptff.  dili.  Tit.  Cod.fi  ra 
tlitn. pigntr.  djt.fit U^.  ahtn*  lo.  i>.fr.  \m  iitulo.  Acqui 
ponimus  ta  htc  fpccie  domlnum  confeniiirci  ^ 
rcm  fj.i!n  libi  cotnmodafTc ,  vt  cim  crcJitori  tuo 
pignori  darcs.  Pignuj  etgo  vaIct,alioqui  non  mo- 
du  pignus  non  valcrcc ,  icd  cciani  tu  furci  Cciicrc- 
ris,  fi  rcm  tibi  commod.it.im  jnfci:>  doniiuo  pi- 
^nori dcdiircs, q.iii  in  aliam  rcm  v(us ctrcs, r|iiam 
in  qiicm  vfam  tioi  fuic  cominod Jta  <>.  qutntmti ,  vl>l 
diximus  fufr.  Igicur  fi  rcm  mcam  ubi  commodi- 
ucrim  ,  vceamcccdicori  tuo  pigno^ii  datci,  &:  dc- 
dcris ,  ncc  tamcn  cam  ln.is  i  &  rcpignurcs  vt  milii 
jeJdas,  Vlpianusprobat  Labcnnis  fcntcntiatncxl- 
flimantis  Commodiii  .id^ionciu  milii  contra  rc 
hoc  nomine  dandam  cfle ,  qaoJ  &  fcripcum  cft  in 
h^.  ptnuU.  Cod.tod.  Rai.dvb.  ElUquia  cu  cam  dc- 
diiiipigno(in:ca  V  «luntatc  :  Non  polTumcrgo  rc- 
cufarcquaminus  oblig.itamane.it,  ncgcnim  h\v'o 
Tidcri  potciin  dolo  aut  in  culjiaclTc,  quoJ  cini 
non  repignores,  ciimpccuniz  numeratioquead 
iQitionctn  ncceiruiacft,  nonfcnipcrlh  in  CKpt  Ji- 
»0  U^.fi duhittt  lo.in princip.  infr.  dt ftdemff.  Commo - 
datarius  autem  non  tci  etur  nili  de  dolo  &r  culpa, 
vc  diximus  in  przcedentibus.  Scd  dcctdcndi  illa 
eft,  quoJ  non  fit  dominipignuslucre,  fcddcbitori» 
qui  pignus  dedic ,  &:  qui  pccuniam  Jcbcc ,  pro  qua 
pignus  datum  cft.  Satiscnim  commodatarin  ell, 
quoJ  cx  re  alicna      commodata  frtidlum  illnm 
volentc  dominopcrccpcrir,  vtrempignnri  dcJc- 
rlr,  FruQai  cnim  rci  cft  vcl  pignori  darc  liccrc  tt^. 
fhtm.  infr.dt  vfitr.  E:  ciim  rcmmcim  tibi  commo- 
daui,  vc  ean)  pignori  darcs ,  iicuti  hoc  Ipn>  tc  obli- 
gafti  ad  cius  rcftitutioncm ,  Ita  &  ad  pir,nfiri^  lui- 
tionem.hnc  quaftcri  ncquit,  vi  rcmaufcra^  crc- 
dicori ,  ncc  proindc  vl  cam  non  rcpignoratani  ir.i- 
hl  refticoas.  AncrgoftatJm  contiatcpotctoagc- 
rccommodati Accuriius  ncgac  pofc  mc  .igctc, 
nifi  poftcaquam  rcs  nica  diu  ftctcrit  pignoraca, 
cxcmplo  cios  quod  de  fiJciHfTorc  fcilpcam  cftin 
Ifj.  lu(iut\'i.  ^.1.  hifr.mattddt.  &inU^./!prat4<antra 
^uam  lo.Ctd.  mAtuiit.  Pruxim^  cniu.  .iccedit  hxc 
fpccies  ad  lcqucaAm,  io  quamandati  agendum 
cft,non  commodati.  M.illLmdiftinpucti:  cum  co- 
dcm  Accuifio  ad  Ug.  poiul.  Cod.  hot  tttul.  an  la  tio 
firfjcilis,  nccne";  namfifacllUeft.bonjfi Jcsnon 
pa'itur,  vtlorc-  '  M.fivctb 

difficilis ''^n"-'  ,  .  k:otnmo- 

rfatariusjad  luitioncro,  ne  hcnc(iciuin,qund  in  eura 
gpUatuin  cft  ,  uahacuc  ad  ipftus  iniuciam  &  iq^ 


NJn  tamcii  viUco,  qun  haic  r. 
poflit ,  ii  vcrum  cft  ,  vt  ift , 
Uj>  iH  comniodatt  j.i.comm('  ..i 
vt  ia  certos  vlus  ccitiininnc  rci 
■iritc  quodiiUcmp 
n',nii..d  Jift'c;ci    i.  ..)  ... j  i 
nutum  conCeJencis  rcuocari  p. 

'tfriar.  Confcq  tcnscnim  cil,v . 
i.i,   ;i coinmodaniaj  h'jc,v^  - 
gnori  darcs  ,  dcbr.ecim  . 
modatointr.i  quo<l  tCirpns  c.im 
fc;.  QujfiitoiKillusdubit.;  • 
quioti»  tcmpotcpttftcrito 
datifiuc  pii;i»nslueie.?,  aut 
quia  Qon  J:itnc  .iwUo  C  ' 
quijnonrcftiiuismih: 
nerisco  nomincquant 
ficuicatcm  cxnlitauJs . 
d.itarium  cxciifaici  mora , 
nicntonatutali,rcfpiciiq,i;  xxk 

ijicoinuindum  pctfon*.  \ : 
cft  in  Lcontinutu  ij^.jf. tUad ir.fr.  < 
cilmiem  ir^CAm  tommnda 
ri  da:es,nullum  tc.npusci  i      i  a. 
rim,  itiav;ijcit,  v:  ajbitrioiudicisL. 
pr.rftituatar  cx  qualtt.ite  pctfonarum  .v. 
dcbitixflimandum,  incra  quod  ii  rcin  m 
luc,  commouiacaiiujcondcmncuir.  Nai 
fidei  iudiciis,  cuiufmodi  cft  iudiciiint  i;onnno.jati, 
multa  ttrbitcio  indiciscommiituntiir,  qi     '  i 
ccrtam  turis  tcj;uUm  aat  rattdi  cm  f  x  v^ 
iiaAus  nulLim  h3bem/<j.j.$  haain  fm.fuprji^  }.» 
pri/:itp.infr.dt  vfurJ.qBiatM/  tundcin  -j.fupr.dt ;   •  -  '. 
Quamquam  vlJctur  Vlpi.tnus  noUcr  in 
busaliuJ  quidJam  fciuirc,ci'im  ait.a!  j 
te  vidcri  \\.ic  iam  fnlueris  pcv.uiv  •  j 
fis  paracosvt  fij^.nificct  d  contr,' 
iam  folucris.  ncijuc  il  lurrc .' 
nonabcirc- <iill:iiil1ioncnon.i.i  Qi..^  i 
gnotis  f.iculi.i;cm  habca^  rc:nc,  nnm  i  c 
ras  icmmcam  in c  >miii<>datiin>  .iccipcie,  \tcjtn 
pignondaics,  fi  ptaruidcb  is  diihcilcm  cihi  qnai»-! 
doquc  forc  pignori»  laiiionoai.  Iwt.^uc  nmni  cafi 
inculpa  cs  li  ncquc  I.lt;  .  nc  'uc  lucrc  fitpiratu 
Cuipa  autcm  vel  minirr.a  I  r  ■'-••  •  '  i-r  '     ■  ' 
a^inncm  commodaci ,  nec  i 
tri  fjtrili.ucft.icm  , 
pignoti darciqu.ini  '  ,,  j,j  .n.n. , 

eiilm  cft  fcqni  vel  li  .m  j.i^noris,  vtldo- 

minij  impctrjtio-  crn. 

a  Kift nitrcrf  mttrutntrit.  R  a  •» .  !■  ,  ■ .  i:,.  i  , 
commodato ,  vt  i<£  in  dtp  (iio  {).-.reft  intcTWiira 
mcrccs,'aluo  coutra^>!i  01  .iqui:  actionc 
djtiSf  cfrpofiii ««wt  ri(ifHi«w  1.     •  '•' 
ftrvuvt  infr.  dipofit.   E.^o  incpia 
D£  C.  '  :  r  ,  vt  17 

COmillo^^.  ...j    .,i  ir,  x\' 

quateaascorfiftitin  pr^ 

dc^cc]ctat  CotnmQJatum)  va  ucpoficuui . 
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COkM6D.  VEL  CONTRA  LIB.  XIIL  TIT.  VL^  |$ 

tfdnen 8c coniluftioiiera,aati0pfofrii<|iiMaiiii  txMsCMMiL  Atqni in proponufpcde  commoe 
coofiftit  lo  alia  rc  qns  fic  loeoineTccdiSilir  eo  ekftf  idatum  ooUam  iotcrceCEt ,  kd  maodatam  poti^ 
(cnrctur  contraftus  Innominatos,  ei  qao  non  nf}t    taum  cam  voiontate  taa  rem  tDeam  pro  te  pigooa 

in  hStum  a&io  nafci  poteft.  Aut  denlquc  magis   ridcderim.  Nam  fi  is  qui  fcienj  patiiur  quidfierj, 

jHopri^  in  alia re,aux  ncc  mcrces fir,ncclocome«-  ;  iioc  ipfo  mandarc  vidctui  Ug.  qui  fdtitur  ig.nMifai:. 

«edii»  pMKii ierat coaunodati vd  dcpofuicibaria  multo  nagis  ille,cuiu«ckp«ellii  volamateiad^SSt 

prc(ienrarcommodatario  veldcpofitario,vtioiiL  idquodaUoquifaSurusnonciret.  Eftcnim  maiW 

f.fiquk  ftruumt  vbihzcdiflindioapertiponiturin  daiumcx  co  geaetc  cootta£luom»  ^uinudo  con» 
depofuo,  quas  Sepcrinde  locum  tuoet  iocommo-    fcnfu  perficiantur,acpraja^ftuda  iedain  volonto» 

dato.Inpropofitaaotemfpccieponendumeft.in-  tc/.i.rMi.  Eigocilmprotcreiri  meamp^(;nori  dcdi 

tctaenille  merccdcm  alterp  ex  duobus  priotlbua  tua  vokiocate ,  petiodecft,  tcii  mandallcs  mibi,  vc 

tDodfa>nontertio:5<r  iieo  aat  locati adionemcoair  «am  protedacemp^norit  Etcooicqncnicf  in«nM 
pctere.autin fii(aijm&:  Pf?fcriptisvcrbiiodncom.    datiadtiomtiu contra teeft,  non  commoHati,ncc 

modati.FongcquaEfcripfiadd.$.R«»f viituittm,yir'  «ftquodcmn Accutdo pracf^juiamusamiucmrc 

s  fo.ti^fine&mmmMafit.  '  -'  exigamua,  quali  alioqatiiitnrato  fie  «t  iieii^ 

b  PiiiffcjfijvfffM.  Rat.  OTB.  Ci^megorem  •diodarinondebcatJcdncgoticrutngeftorumdL 

ineamprotedopignori,  vidcotcamiibicommo-  f.M)««wi«r«/.i.Prxrentiam  cnlm  idc5  extgimiu,TC 
darc.  Qiiid  eotm  rderte poteft,  an  eam  dem  pro  tc       tadta  volitntate ,  tacii  oqoe  imBteo  eonilafe 

p!c;nori,an  tibi coromodcm  vt  dcs  pigroii? Ergo  poffit^  nonetiamci^dc  voluntatc  cxprcflacon- 
&  hocin  cafu  quemadmodum  in  fuperiorcdanda  ftat,quamniacnandatnmnonri:cxprelium.Nega« 

mihi  c(lcomratcaAtocommodati,oonmaiidati.  a&lon^oticrumgeftorum  darur  vnqqamcoMi|| 

D  fi  c.Non  poteft  locum  habcrc  adlio  commodati,  eum  ,  qui  negotialoaab  aliogeti  fciuir ,  &  voluir, 

vbimilliun  cft  cpmmoJatum,  ficuti  ncque  adlio  fed contraeumduncaxat qaiIgaotaait/i2.t.yap.di 

.manda'i  C\  maoditum  ruUum  incc:  acRCrit  If.W  liy.jH|I.AIioqili >aio nm^Mi cum aaionc ncgo- 

intnddti  io.S.x  i>tfi-w*"iM.A6tiancicn{m  nomina-  tiorum  geftorum  rontra  eandcm  perfonam  con- 

ta:  non  r if>  a  ■  onirataibus  nominaiis  habcrc  no-  cutrcrec ,  quod  ficri  nunquam  poteft »  cilm  afikio 

tnetopoftiirit.  Contiadtiisautcm  omncszftimandl  loAndatificcxcontra^,negotiorumautcm^ft»- 

Tuntcx  modoac  formaincimdi///>r»air*wrfw8ifc  :4ltoes  quaficontraAu,  cui  locusnuUasdTedebeC 

fnM^.tii.tit.l.i,§.fiftrttm  30. «•/!•,</</>»/&.  /.  m» himim  tma ex  concrtfte  agi f|oJ^^g^^^^^j^S^ 

'  ii  C  lacm  Labco  re^  dicit>  fi  a  me  culpa  abfit  itp^|;tv^fittt^ 
tem  iiolkredclerepigaus .  compcceretibiadhoeduntaxatcommodati, 
adtioncmaducrfuseumpneftem.  Abcflcautemculpaamc vidctur*,  nueiai^ 
(blui  pccuniam^  iiucfoluere  fum  paratus.  Sumptum pianelitis ^*» Geceiaqii^ 
c<|aiim  eil>eumiagiiio(cefe»qui  commo^ 

;        *     M§-it.TdeibLiJkfi>  '^  ''  '  lieiqaisaHailteoetorobidfoiam  9oad«oiit« 

alifi  habeata£Honcm,  Iibcrari  cum  ccJendoa£)ia> 

Rat.ovb.  Commodatariusnon tcneturprc-  ne, &a£kiool5dcJcgailoncmproiuftapra[ftatioiin 

fiarcnifi dolomStcolpam  i.%,(ifr,  Ergo£akeo  cireinloqtoiturPapiniannjin/^iifidritfKrji.fH/ri» 

abfitomnisculpactiamlcuiflima, nonppicft  con-  ptcul.t.ciimin  phrrs  60^  vtfiimentMtt^.tudt  l.tUgd». 

tcaciim  commodati  aftio  dart.  Atqui  abcft  abco  ttr  i^.%.ftvaduitnt  t/.fr.ttt.pT»x.i.lfifuUpif^.Cai 

.  bmniscnlpa,naeiamfotacriicrcdiroriruo,caireffl  cnimnon«qaumvideatur,td&rrempr«ftar«eoni^ 

comojatam  [(i^  iori  cle  !it ,  Cv.iz  folucrcfit  paratui,  modatarium ,  quod  /ine  difjH  ndio  ipfius  comoda- 

Vt  fequitur  in  iiot  i.  £rgo  nulla  conira  euoi  com-  tatij  futurum  {itfUg.in(rethttrtjS.ittfiit.  it^.ictui&; 

lik>dacltdiodaripoteft,neqoidemadtio(evtconb  Noneft  contrarium, quod  idcm  Vlpianot  nofti^ 

modatori  priftct  aciioncm  ptg-iorariciam  ,  quam  fcribit  in  fimili.vt  vidctairpccie  in /.^/f«fi  17.  infr. 

habetaduerfus  crcdicorem  nokntcm  acci|'Cre  fo.  lir^ax.dominorcrampignocataru propriama^o. 

lodoncm  &  pignus  reddere LiMM Nlmnir ti.J.tJhf.  iiein  «dali.>iosiottmitie«ticorem.qui alij  credJtoiieM 

quib.niBd.pign.vcl  hjpoih  fduit  Ug.lxrtm »Utnam  p.f.vlt.  pipnori dedcrac,c6petcre,  r<6  ad  ccdcdas aftioney, 

itifr-.tit.frox.  Dtc.  Nondcbctcon  modatariusez  fcdadhocvt  ^ pignorisncxu  libctaizres  cradan- 

bcnciicjo  cOmodaiMit  ficiilocopleiior,  com  ipfint  cnr.  Non  entm  ibi  erac  finecolpa credicor ,  qol  ce« 

corrmodant  s  iai^uia  Vutg.  1.  vtm  hotriMtUTdi^.fupf.  respij^noridcdcrat.cumncquefolaiirctpccuniam, 

ilt(tuitS.initb.l  inri  tutturd  io6,itrtffiLiur.  Fii  enim  hcm  (olacrc  paratus  eirec  creditoti,coieas  p-gnod 

commodatomadkocvc  exeocomfflochcafioflbc^  dcaeratrm^rum  igitnrlion  eft,ten«riiUnm  pioprfll 

neficium  accipiat,non  ctiam  vr  acqufracfibi  con-  ai3ionc,  d  cft  commodati,vr  puto,ex  hoc  §.ncc  li- 

cra alium  adionenLAcqai  fiilocupie :ioris,cui  no  becarieum  ccQiooeadionic,  qoodmal^  Azocre*| 

vaedoerfosaHqoemaAtoqdvricar  /.Ji^HMf^^ij^  d!ilit»fedceneri8didomneqooidcKiwc«D&inter« 

.in princip.fupr.dthettd pttit.trgo ti]i,urT  c((,com-  eftdomir.i,  ciim  liti^incillp*.  Iltq^ClinilClliK 

li}odatariuniqait^mcommoda:ampii;noridcdit»  ilklexcam lioc$.  .x-v.  ^>  •  .'  .  .>  ^,'^ 
nimqnoqaccftmabeocolpaomiHsabfblrifldeft      a  Abtfimitemtu^imt¥kUiKi\,kAr.i>^rkPKtiik 

Clim  repignorarc  vnliiic ,  creditnr  aurem  pignus  nir  rmn  crati^  r  n   ftmpcreH  mcxped!t<  /.y;</«fc;rflf 

rcddecerccurauic,cotnmodatiadionc nihilomirus  io.ta ftVK.ir.fr At fiitmff.  £igo  potcft  abcirc  culpa  i 

leneiit  «dhoc  fftltera  n  aAlonem  plgnorach&in  '  t6nMidacari(»,etten:fineqoefolncric,ncqoefoQie««' 

■OMlltfiOntrt  f  lum  creditorcm  hahet ,  eoiB)podt-  fit  paratus,d(imod6  pecunii  in  pruptu  non  hahczr, 

iSaf>i«fiei;Id^oeckiowKii>l^^u§^b*t»  ¥K|-  ncciacil^puiHt^ucoiiccicduorcmiir^XycHm/Nii; 
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£a7fd.l,getttiaexaaiffimam,vtduimusad,  «j«  nH«ktociprctc  ui  pig«orided.ffe  wA^^^ 

•id<«fa(«7i9f.  &  nifi  pr«ftct>io  Cttlp«eft.c6in  foliw  fiqooi fdmptusiiiBficn  neccflcfit.nneceffeeft.ia 

c6modataujgrafahlccontraausfiat.  Atqainot,  €«CCnd.aaiOlie  pliMl>l.tici.qu*^C^ 

I^rbidaigcnttamcwaiffimam.  fi ncquc folo.r.  tiri*c6aiod«6ripncft.tent.  eotc8«od««iiiiifc 

ie«fobeSp.WtU.fil*ntemc6mod.tamireda.  agnofM««q«um  tfl,  vt  q  .c.mdmodu  .«aioncm, 

W»lKnodf«i€norct.Cdmdifficiiltasc6quiten.  ita&f.attmJiumpr«ll«-r^./.««.^^^^^ 

5r&SpUca«il?pccani«teccdatabimpcdimcDto  9.«^j««rftf.Namne.incobhocfclAmre^ 

^raK  a«d6e5w«mloc6rao<IAmMjpecfowe  c6modauriu$m  iiac  fpccieprxftarc  adtione.quod 

T3bici.t'u*wii.««.j7./-''^«''''^-^''''^'^*i-^T  «"^^'^^•"r^ii?*^^*^'^^ 

<ncolp.cftifiocqucioluit,neqiioiucteparuu5c(^»  fedqoUft«tefoo«ic6mod.r«poflcflio- 
«  Terr,clfoiu^«lfoloetep««M.«ll,a«ItCOl-  nem  c6modl.-iton  tubtra«r,t,dando  ea  p.gnorlpra 
Di  efl.  oecproiDde ad  aliud  tcnemr,  qukm  Vt qua^   fuo  dcbjio  fuo  crcditori.  Similc  qiudd»ett  ioi.MM 
Ehltoowr.fiitta.ditorcpr«ftct  aaioncs,vt  pto-  &  Stfum  u.f.vU.fiifrM  «jfif.^jf.  Effet.mem  ita* 
^«aitamat.  Qmi  enlra  p»Mt08cftfi)lnere  pro  eo  quiflimura  comodatorem  ci  fuo  bencfic.o  mcoir , 
habeDduicft.acnfolui(rct,&  pitjnut  hocipfo  Ubc-   modummudtcportKc.vt  alienalucrofoofunip,a 
Ktffi  iqieiUKltutr.uciniudiciohueexttamdicium   acpcticateemcefeacpcrfcqui  cogeretor,  r.cot* 
^M»^hA6tl.firm9.iMtJ^jii,rtmcctfoC-  vcr6bonafideshocp.titurcuiu.p,?c,puar.i,ohj- 
4tt  exinde  aecre  mgnoratitia.non  tannen  vt  fii  Ubc-   benda  eil  lo  c6tr.aibu*  bonx  hia.qual.s  cft  cor- 
«tta<dti.obagnacioiiem.  lungcquK fctipfi.d  §.  traau$c6mod«ilt«i; nonpoiTum probare,quoa 
Monmipnto^entem.  quidamnotani,aliudcfliincotraa.,dcpor,a,tum 
b  SwSwwBpLw^/rtir.RAT.DVB.Ccflioaaio-   xqoafitillcbonrfidei.  N«BqttOdfcfjRtameftm 
jiamficti£leta<debcteo«quitaii.colore,  quod  l/iwAfiM  11.^.1. tnfr.dtftf.  aodkodam effeeninqal 
«anamfitctwtitoteioWfileem p««ft«e,qUod  fine  dcpofuit, fi dcpoi,tu  al.b,  fadiu  Roma pcrfcrt,  vc- 
iDfius  difpci.d.o  futuru.n  cft  l.  in  trtdttort  ?S. infiH.   lit.dumodo fuu furopt.bus,  fuoq-,  pcricuJo^d  cnn 
htfrinma  Ereo  ciira  commodaiarius  in  ea  fpccic,   cafum  non  pertinct ,  ,n  quo  rcs  dcpofita  in  dffi  lo. 
ana nanet««&ma«Ubetotor cedendo & pr.ftan-   cu  tranflata fit faao dcpofitar.j.Sc cx ipfiuscontra*; 
3o.a.o,i6,q.ancontrafreditoremfuupignora-  aainriicna$m.nuspcr«nc.u,aqu,bua^^^ 
tidu  habct, non  eft cogendus  fumptum  litis ,  c«tc-   ne .aione  ucth  non  pofnt.vt ,n  fpccie  boliis  ».Eft 
,iqueaenofeereMtiMe.aionUioc6rood..  Dec   iguurhocius  comunc  u.  ommb.bon»  fidciiudl- 
F.aum cuiq; fuum  noccrc dcbct non  altcr.  Lf^aum   ciis,niaipmm eft  v  dta.Ug.6tM  AjU |.  bfbi«ddi« 
iiUirtruLm.  Atquippnimus  .emc«moJai4  foif-   tur.  m.fttonequoqucadc<bt^nda»tdemniris 
SSu^  pienoriS  ipfoc6modatario,nooii0«a»-   circ  quamuls  non  fit  illa  bon«  fide,  fcd  arbkranat 
joodttotcquiuis  ex  commodaiorls  volunt.t..vo.   Quod  6£  Jdem  Vlpiuiusnoftcc fcitbit  in  l^.fiit^ 
liott»eoimUl.eoiMtiimpcttinct»vinexupigno.  ii.|.i^.«rf«xU». 

15  f  Si  mc  rogaueris ,  vt  (cruum  tibi  cum  lancc  commodarem ,  &  (cruui 
hncem  ped^ilerit:  CartUius  ait,periculum  ad  tc  rcTpicere:  uam  &  lancem  vidc* 
-cicommodatam»  qoaicculpam  ineam  quoquc  prarftandam ,  pknc  fi  fcruus 
'  cum  ca  fb  gcrit  %  eum,  qtii  commddatum  accepiflct,  non  tcncri :  zuG  f ug«  prah 
ftiiitculpam. 

^§.1}.  Simerpgsueru:  ^^^^^^'  liiealatit6bHo*tf.ij«il 

■Rat  DVB.  Faaum6cculpamf.taitnl«qoiat  .  P/4'«^>/rr««f«i»M/«^fW.RAT.D va.Etiatnii 

'c&  tibi  nocercquiin  raihi,  cdm  fisdomtna«.8r  ni.  coramodatarios  fogo  ferai  caufam  noti  pratftitetir; 

llflmilllpoffitimpattti,nifiilludfotiequbdfer.  non  tamcn  caictcntpa.  qu,  in  etiftoJ.cudi Unco 

«dltaum  ^  tc  in  commodatura  .ccepenm,  onod  diligentiam cxaaiilimaro prallare  dcbuit.  Potcrae 

tt»eneiretiid,culumdiccrc,quUfitetog.ai,«  M,temii.coftodiie, wnonciretinpoieftatcfctul 

]BihicomlMd.res,  poiuiftitubencficium  recufa-  criam  f.ig.entis  lancem  fnbripcrcaut  pcrdcrc.Erg» 

rc.  quod conceflI.m  fraudi  &  darano  eft  mihlnon  ciiamfi  fiig*  culpam  non  pr«ft»«rit ,  penndc  ta-. 

debet.  Ereo  etiamfi  te  rogaucrim,  vt  feinamtottm  men  pro  Irncc  commodaH  aaiooe  teneti dcbeb 

nihicom  lance  cotnmodarei,fi  tamen  feruus  tuu*  DEC.Qui  fcruum  cum  lancc  commodauit.vtrom- 

lanctm  pcrdidcrit ,  periculuro  adtenooad me  te-  qocnon  fcparatim,  iedconmna.m  commodaflo 

iiriccre  debcbit.  Di  c .  Oii  togat fiaaamlwmlMi-  wteUigitur , neipcoiadelropotitc  commodatana 

2Swoommod«ti,0«tamI»ncemnonmioiisquatn  poieft,  cur  lancem  apud  fcruuTn  reliqucru.  Ergtf 

.  fcrunm  in  commod.tam.ccipiuQjiid«nfai  tcftrt  fi  commodatariusfug»  fcru,  culpam  non  pr«ftite- 

«n  fcruom  cum  lanc. ,  an  feruom  &  iincera  fiU  tlt.lllhile<k  qoodimpuurl  d  poffit ,  etiamfi  feruu. 

commodari  qoJs  roeaoeril )  Ug,  TttUuxtMt  i6.  §.  cum  lance  fugerir ,  quemadmodum  c  contrino  fl 

Srii  di/f4.  Ug  /iiuk  mqitilmts  .u.$.ii  itaUgomit  toculpMnpt«ftlterit.etu.n 

imt.  u  Ereo  in  lance  commodau  culpam  «c  diU-  ikitiffecredeiidw  eft,aoMmit  non  Idcb  lcruo  lan- 

■!llfi.m  pt«ftarcdebct,  non  minusquim  in  fcr-  ciscaftodiamcoramififlividcatur.vt  B.ut.ad  §/t^. 

Soarptoindcitalancemcuftodirc,  vtfetooseam  fcfibiuIgiiuraliudefletfidomi..u»rctuum  6c  Jao-; 

i»erdcte  culp4  fui  non  potoetlt  i  ciim  ctum  hi  ctm  fisp«r«tfaD ,  dluetsiiqiie  GomnAiblii»  tcm* 

fBM»wi9«»«<.»T»  -       -  r«   iffSid^ 
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14  ^  Si  clcnicpctiiflcs,vttriclinium tibif}crnerem, &argentumadmini- 
fterium  praEbcrem,&  feccro :  deindc  pctiflcs ,  vt  idcm  fcquenri  die  facercmj&j 
ciiqa  corainode  argentum  domureferrenon  poflcm,ibi  hocrelic]uero,  &per- 
iem:qtiaa€tionc  agi  po(Tct,&  cuius  cflfct  pcriculum?  Labco  dc  pci  iculo  fcripfit^ 
m|i]|iini  intcreIfc,cuuodcm  pofui,an  Don.n  pofui:a(i  me  pcriculum  fpe6lare.(t 
i|us,ad  eum,pcnes  quemireifdlumeft^ego  puto,coiiimQdati  quidem  agen>  / 
mt  venS^tn  qkftodiaoi  eum  prxftare  debet^  penes  queitiits  ralidlc  fununifi 

y[iiomii^ia(i»ie. "  -  ; 

ad  huc  jf.dilbngiiit  tx  l.tumqHito.it.vU  d^  l fimti  iti 
i»fmutifr,htt  tit.au!S.Lj^i.Jinddu4fiiPr.  Exempiii 
'  .  '       .  e«accomm(*aamquo<!idemBart.  adfcn  .fi  quis 

RAT.DvB.Qmpofiiit  ciiRocJem  Ju  cipfb  viJe-  fainiliam  fium  tnifciit  ad  cuftodicndoj  carceiH* 
(RU  oQus Sc pcnculum  cultodix  iibi  imporuifle , Sc  Non enim  idckoo  Cdmcntarienfis lib^anirjqao- 
c(imniO(latariitnn,ad  qucm  alioqut  cuftodia  perri>  '  minus  caltodiam  carcerumxqu^acantekprcfta- 
»cbar,abrn  pcricuiolibcrafrcjr^  l.fifoluiurm  i»  rctcncatur.  Aliud  cft  1»  comn^odatiuntrctuuscfi 
fi».Dtj%a.LqiurmuUm^9jmfi.ptdtq0ir,f9fl.ftttm.  te ali<]ua,v[in fpecic  ifrduiaum.  Nun cnimided 
verf.etfiqttHtmC.iefna.euiaM.im  fiifrJtt.tx<pai  videripoteftfetuus  cuftotJUnMtci.cnm  ipfo  com- 
lcgc  noftri  prob.uc  l^lcnt  c\picira:n  proJifioncm  moilatx.idcoquc  fcfuandafuntea  qiic  diximus  ad 
kominisraccik:.vtcclIcttacitaptouiiiolcgis.  Qu}  ^Juftrmtm.  1  laneindubionon  eft  ctcdcndus  is 
vero  c^ftodcm  non poniit,  lefaquit onus  cuftodtx  qnt  cnftodem  appo&ir  id  egifl*e ,  vt  cum  qui  alio- 
&pcricu!i  in  di/pofitionc  i  iriscommuiMs:  ergo  m  qui  cuftodiam  prxftarc  dcbucrat,abeacuftodia  li- 
propofita  fpccie  li  a  me  oeticris  vt  triJintum  tibi  bctaict,vt«cidan fiartolus  concludit  ex  (.ftnfttfr, 
flecneiero* &  atgencum id  eft  (upelleAtlem  argen-  Vfufi.i^utmtim.tam.'^x  hisuitclligmius  vctum  eflc 
team  ad  tiiclinij  mimllci  inm  pi  .hcica) ,  ;d  c lf,vc  quod  Azo  contra  loanncm  fcnlit  rcprchendi  ab 
bcoi  Accutfiasexplicat,commodatcm  ,  3ccgo  fe-  Y^j?»«»<^^t|'n<^oncm  Labeonis  ciicapcriculum 
€eto,dcindeprtie(is  vt  idem  fcqucnti  qunqnedie  iddmmoo^Vdeqiiit^lip db^ari 
f;ccicm  ,  &  cum  commodc ar^cnrum  rct  iicdo-   enim  dupiex  quarftio piopoTfafuerat:Primade ft^ 


tniiuonpoflem,ibiidtciiqucto,&:peneti' , li quz-  dtone qucinhac^ecie coinpeta;c|e^t,feCiia-\ 

tatuccuiusfitpericula; bonaeftdiftinAioLaDCD»  dadcpcrioilprei  commodanr;  tttanien qu(^«it 

nis,vtfipofiieriincuftodi3ni,adiTiepcriculiimpcr-  primamattinct.non  nu(;i$Labco  qiiam  Vlpianu» 

rineM :  b miBib  ad  commodaunum  pcnes  quera  dubitanit  commo  iati  a^onem  competcte^fuera^i 

argentnm  ielidan%eft.DB&MiiIttkm  intereftan  ca-  enim  argentnm  ftn^  commodatam  «d  vfiim  tcir 

fto5  apponautt  sb  ituiio  an                i  :  fl  ab  ini-  clinijj^^ion  iQC.itum,  ciim  null.i  mcrccs  intcrucnif- 

rio, ^ijitoiiixonu>&: confcquctuer  nciicu.um  in fc  icrcl  icd  quod  adpcnculum  uniu/iimodo (jpc^Ca 

r cci^  u  qut  cuftodem  apponir  d  l.fi  ftiatitrm&  il.  dilientit Vlptaniisi Labeone,eoncludenti;)difttn- 

quuruttdaml.fiego^.jt,vU  iifr  Dtiur.det.ldoriii  us  hsr-  dlc  ugcnti  commodjti  pcriculum  fiuc  cultos  ^ 

rttrum \f.itifir  lokMt.Lfh.i.ifiifrMdutXMifcn.Ji4l>uL^d  commodat oie  ex  ppftf^^O£ofij|Us^|2^ura  nc  a^ 

ii  ex  poft^ Ao,non  item.  Non  enii»  tam  facileeft  initio,fiue  pofinunon  fitjiidaMM0|fm9fio  per< 

alictii cxof.cr.-tc (c  cufkniu  ,  (.yn  t.v.n  ci\  oncraius,  rincrc  ,  apiid  qutin  rcsargcntrs  comniodatx  re> 

quamfin<uiduinea^jn^aiucliiiiic(iu£^^    cui-  manlciunt.Qujii  po(icocuftode»vtl^riufq)ie  dili- 

jiqueef^ioninddctein obligacion^nftj^^^i Tn-  gcntiamelidsKf cuftodicentut,iraiiaatcm  vr «d' 

cidcrit, :b  ca fc  liberare.   Qmd  enim  verat  ciifto-  niodataiij diffgcnti.i  cum  cufto<<is cura 6c diligcn- 

«Ictn  adiici  cuilodix,quam  alius  pixftaic  debct.vt  tia commutarctur.Nequc  veii^  quodadaugendap» 
tes  tifltomel'i!kf&cenittii  caftooiatur?  Nempefi  >  cuftt>dicfa(fitiatnnndnmell,vtcommodatodi 

rcs  cuicufi;osdatur,^^cncscumrclinquatur,c]iiicu-  prodcfltt ,  citicm  nocere  dcbct  ad  minucri.dain 

Aodiam  prxftarc  lam antca  debuerat:  aiioqui  ii  ab  commoclaurij  obiigationem f/eMf4  intfi/tf ir 

coan(eracur,vtlpli  c6iiuctatnrcafb>dl,nttlaAin-  «limiiftf.AliafindquariUoeftr 

'dccuftodiamprxftatcist^cbct  ,qui  antc  dcbucmt,  ciiftodia  rcil.firem  lii.infrmf.a!i4 

^ii.in  rc       icddita  ,  vt  non  iniubtilitcr  Bartolus  P.ipinuniu  vifr  Dt pTMfiripi  ftrb. 

15  ^  Siduobus  vcliiculumcommodatum(it,vcilocatumfimul:CcIfus  fi- 
lius  (criplitlibrofextodige{lorum,cjuxripoffe,  vtrum  vnufquifquc  corum  in 
folidum^npro  par^yi^ean]r.''&  ait.duorum  quidem  infolidumdominium^J^ 
yel  polfeffipaem^^eifenbn  pofle,  nec  quemquam  patciscorporit  j^bminud^ 
fed  t^^Hj^Wporis  pro  indiui(b  pro  partedominiui^  babere.^iti  diutSP^ 
^  'iquid^^1Si^porticusjVi^;€9mpi  vuuscuiufqueihlbtiilm^l^^  "/B^&P^ 
^inus1i^ti,quod  &aiiume^u^verui^  llli  vchiculo  cotnAiOdato*  v^' 
!  parte  quid(sq»,^f{e^1n^i^ 

'  1  efle  veriu^^&  doluni,|fS^  culpamy0c  diligeatibutai  0c  diflxi^i 
re  debetic :  i^iiare  duo  qfjodanuii6i^reinabif;bun'tur  '^.'^^^ 

^nucnttispiifci^iijibc^  riiiliiMii^bg»^ 
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yfd  §.  vlt.  St  tbtabmvehuttlnm. 


vfus.qui  tcrui  qoandam  fpf  ci6  conaituit,  vr  notat 
Accuifius,a  dominio&  polRfTionc  diftcremc.  tr- 
RodccidcnJ»  rat.n  cft.quiacuam  cx  comodato  & 
dcpofuo,&  locato.vttx  aliii  ftii  omnibus  cotra- 
dibu  ficuri  dno  rci  dcbcndi  conlbtui  pofluni  dAfi 
dM$l  undeni  9  iw/i-.Dr  duQb.rtu  l  tttm  qutritur  t^f.du» 


RATDVB.Cum  diiobusvehiculum  commo- 
aatum.  autlocatumcft  fuaul.ideftcodcmcontra- 

£ta  vcl  doroinium  rci  confidcramus,  vcl  poUcllio-  ^ 

ncm,  vcl  vfum  rci  commodatz :  fi  dominmm  vcl  y^'^5,q;,,fi  cottci.Ncc  untu  f.  hocno- 


*^    \^^A^rntT:,aMm  fruftra  cft  dcdominio  aut   dati  Kiocau.a«io..^>  .v,^— — 

'  rt^rotrau^crr  cC tc^^  "cque   fus  vnumqucmq; eoruin.qu.  vch.ai  nm comoda- 

poflcfiione  quarrcrc,  cum  tci j,,„,f,„  '  f    „\  accpDcrunt  autconduxcnint.idcoq;  hquKco- 

Sominium  ncq.  ?ffyi'^Z7u7<^^^^^^^^^^    ^  Joiraut  c  "pnm  cotraxcnr.  tcnc/.  cum  in  fo- 
feratur Ijii  comwodMt*  X.  &ftq.trjr.  hx  lif.S.  vctb v     «  »       1         .  j  j,,,  i 

fum infpiru.  us  re.  commodatx.  qu.  ^^^1^'^  ^'tfliln^^^^^^^  vcnimeft 

dubio  transfertot  in  commodatanum ,  cum  non  P^"^^^-^  ^;';,"^^^^^         i,  ,A^^„d,  obligatio 

poir.c  ficti  commodatum  mf.  m  «rtum  v  um  ccr-  f ^^'f  f/^Xu,  md.ula  cft. vt  cadcm  lcx  pro- 

[umquctcmpus,conftatnon  co  mmus  q.idem  v  ^^^"/^ '"^^' '^^^  SaJ.cc  tcum  nondi- 

qucnlrecommod..,,u6dcadc.j..^^^^^^^  S  omW^^.^^^^^^^ 

vtatur,vtd.c.folctde  vlu  balne..velpotuc^.s  vcl  .mumc  ^  c,_,„,u„aim  f.aa  vt  in  l.tfrfwri/i 

campi.fcdtamcn  in  efFcftu  "^^^'  ^  ^^  /^^100^«  dub.iari  quin  commodatir 

modatatiis.non  oif.ptoparte  v(l.mvch.cul.habc-  'J.^j^ ''^^^^^^  ^^^^  f„  , 

K,quandoqu.demnecomn.avc.cu.  oc*^^^^^^^^  J^VuToZ "^^'"^ 

p.t.htgononrotcftcorumvim^^^^^^^^  f^^^^^^^: 

ccncn  ^»^'*^"^  „odum  nondl  prxfumendum  quot.c.  ,d  quodi 

xat.nccproindepoMuntviacf.auocucic  .,i;,„k„c  nra-ftandum  cft  ,  diuilionem  tecip.c.vc 

f„,,d„m  „bl,gjn™r  2.  a  ^1.^^^,,.  c„„dua„Hbas  h,„a  v, 

liganoi...»  Cr/>4fl.i';"««"''  «''-^"'    ^  rmmtitir  conliftitin  pecunia  ni!!mctata]niU  dceo 

cendumeft,ncqacculpa,.ncqucdil.p.tia^^^^^^^  '™  Ja  .vt^f^^^^^^^ 
ftarcmlohdum  l.nguhsdcbcte  Pr.uscn^^^^^^^^      JS"' ioneag 

quis f.t  commodaunus .n  folidum ^<i^^^'lfl^  au  dcmTei .nd.u.dux .  cu.ufmodi  cft  vch.culum, 
Jamfic  d.l.gcnt.am  m  te  commoda ta  prxftarc  m  ^"'«'r^'' 'i",,^  locus  quxftioni  voluntatis  an  id 
L.d  m de  JeaMn  coqt,e  e: rauit  fane  D-tolusdi-  n^v t  duo  fi«  nTcor.c, dcbcndi .  qui  nec 

ftmgucnsobligationempnuat.uam.vtvocat.c.ux  ^^^^^^^^^ 
.dieicommodatxrcft.tut.oncmpc.t.nct.abob  -  "'^^!"^^^^^^^ 

g^tionefecun.Iar.a,qu*contrah.tut  ""oncdol..   f  f^^;,;^^^^  Battuius ,  bcnc  ver6 

Tc\  culp«icxift.man,  V  p.ao.  Sc  CcH.  m  hoc Sf;"  .^f  ,7^«  mc  mouet  argumentum  quo 
fum.Uume(re.vt.nobl.ganonept.m,t.ua^u.l.bt  ^^^^l^J^^l"^^^^^ 

ex  commodatarii,t.»eatur  pro  panc 'antu-.q"  ^ m  d  rem  comn.odatam  rcft.tucndam  ^.u.di 
in  foHdum  ad  co,  pctucnuc  non  poteft:  .n  obl  g.-  nem  ^j^';^^'^^^ j^^^^^  hcted.ta- 
rionevetifecur,d»naqu.l.bcttcneatt,r.nfo l.du.n.  P  quaf,cadcmiuri,t«io  faciat.vt 

qui. ptopartc delinqu. no poflit. Ver.uscn.mcft,  "'f,P''"'T'^^^^^^^^^  piu.cs commodatario.. 
^uod  vuh  Accurf.us.Commodatat.os  plurcs  tenc^  f  r^^^^^otd  v  ,h  u"  ,  vt  .dcm  .ut,s  cfle 
2  fingulos  in  fohdum  aft.one  CommoJat. .  &  ad   ^-^.^"""j.^Xs  "^^^  quod  in  pluti- 

„m  r?ftitucndam  &  ad  culpam  atque  d'  -gcn-m   ^^^^beat  n  p  unb 

pr«ftandam:quamu.s  fi tcs commodata  non  reft.-    bus  v"'"  ^°  .  ,  commodatat.j 

Ltut,  xft.mi.io  condcmnationis.  quam  ,n  pccu-  ncc  .dm  m  »^°^^«  '"'^",'^  P^^^^i.  fint  fcmpe! 
,unumeratafiet.  ncccfle cft ,.ntcr eospro p.art.-  ^f^^l^^^^^^^^^  commo-^at*. 
bu, v.nhb«sdm.datur:  quomodo  .n  plur.bus  de-  ^  'f' ^J/;' '  ^^i^^^fj^J  .,,bul.  facit  eos  debito- 
pofitatiis  fctiptt,m  eft  in  l.fidu,iiM'f  ^^"f'     '  nonto2  a  c^  Attamen  .n  hoc  eiiwn 

L  d,fcrcc  fcribit ,  ficutiin  fohdum  qu.(quecx  dc-  ^^W^^^^^^^^^^^^  locau 
pofita.„s  dolo  fac.t,.ta  nifi  pto  lohdo  rem  no  pof-  ""^\^^'"°'"'hordXvt  r«  comn,odaca  vel  loai- 
Left.tui.&n.f..ntcgrxre.  -^1';^"-«"--"^  f/cft.  uatur  Q^od c^^^^^  iueft.  Datoreni» 
quoaaumeft.liberannonpofl-c.Nccquodadlm-  »«"''"""/.  "^^^  commod.uon, ,  aut  locato- 
Julos  commodatar.osrc,commod«aperuen.re   »^ '^.'1;;^'^^;«;^^^^^^^^ 

fn  foUdum  non  pon.t ,  quod  BarioU„ot..c.t ,  ad  '":/[^^^*^J^Z^^^  commodata  vcl  loca- 
rcm  facit.Nam  .m6  vcr^  potcft  pcruen.re  ad  vnu-  omni  eo  quod  .- 

qucmque  in  (ol.dum.quantum  advfum.  l.cct  non  ta  «.ft'^*;^;'^V.  .^2^:^  (ccum  co.uefta?.  pafl-u.. 
^     ^uanrum  ad  dom.n.um,&  pofl-cfl.oncn,.  Hoc  vc-  '"^"^^^  .^^^^^  .ud.cnlcm  antcM.tcm 

•  ?6  fufficit.cum  vt  d.x.mus.n  -i^^df '  "f        Lo^^um  ontt^iStii  q«o  n.mitum  temporc 

•  (jpn^miu  trantfcraiut  ncgue  poflcffio,  icd  tantum    coniettatam  coniia*«  >  n  conlUf 


• 
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tonftat  id  quodintcrcftexbonz  fidci  iudiciiide-  iustftimatiomrceius  quo  J  intrrcft.prxftanHa  fin 
bcri,v(&  v(uras5ffrudus,cxtcr3r]ue(iqiia:  alic  a  Dutrum  quidan  i»  felidum  deminium  non prffi. 
fwnt  acccHioncs/.mtfr^  }i  §  in  bcntfida  I.  vtdtdmmii.  Rat  dvB  Rcaedicimus  cunihinduni  totum  no- 
i.4nitpt>i  iu»a.ii4  &ftq  trfr.  dtpfur.  Hoc  crgo  dici-    ftrum  cfll,8£ in  folidum  ciliu>  nullam  partem  alius 

mu5,obIigitioncmreicommodatxrcftiiucdxquae  diccre  pollitad&pcttincrc /.  w^ffifi«»i«i  z^.  Aifrti. 

plurcs  commodatari,  s  rc  ncc.aiitpiutcs  licrcdes  v-  figmfic.  Atquipotcft  iundus  &alia  rx:s  qudibct  iia 

niu$commod.>t.iri),c(Icindimduam,quod  adipfos  communiscflcduotum,  vtncutcr  p  .flit  incofun» 

attinct,  &  .]uodad  rcm  ipfam  rcflitucndam  ,  quia  do  velincarcpartem  vllam.quxlualit ,  dcmon- 

nonnjfiiniulidum  rcftituircs  potcft<i/yI<i«ff,adc6  ftrarc.  Ergo  potcftetufdcm  fundi  aut  aJtcnusrel 

Tthccqu^ihonilocU'  (icripoflit,an  aliquiscoruin  dominiumad  pluresiniblidumpcrtincre. 
propartcrcftuucndo,proparfciibefctur,adioncm        Dtc.Plurcs  domini  eiufdcmrcidominiumprO 

verb,  quz  commodatori  contra  coscompctit  ob  indiuifo  habcntes ,  iuris  tantuminiciledu  nonct- 

n6faclamcommoda[ircftitutioncm,&:adidquod  iam  diuifionccotpoiispattcsobtincnt » inquit  Pa- 

fntercft.cuiusjcftimatio  femperpccunuria,ac  pro-  pinianus  in/.Af<f«f«  66.^  dutrumdtltgdt.i.Ncc  qniC' 

j4idcdiuiduac(t,d.Hidiintocparte$quotluntpcr-  quam  coiumdominus  cft  paitis  corpons  ,  fcdto- 

fenxcommodatariorum.autncredum  vnius.com  nus  corporis  ( roindiuirodon  inium  pro  parrr  tia- 

mo  'atanj.ni/i  ciim  vnuscx  commodacatiisaut  ex  bcr.vtcUgintci  acfubtilitcrcx  Cel  o  V  piinu^  hid 

hercdibus  totius  t ci  rcltitucnda:  facultatcm  habctt  loquitui .  t  rgo  vcrum  eft  plurcs  eiii (dcm  reidoroi- 

quo  cafu  dicimus  acbirrio  iudicis  conucnire  ,  vt  in  «os  in  folidum  cfle  non  poflc:quod  &  fciiptum  cft 

folidum  cum condcmnct.quali  cuius  fulius  contu-  in  l.dthtrtd<tftt\9.f,.ftttT  mfr  di  taftrtnf. ptmL  RatiO 

macia  locHmfaci.ncondcinnationi</  j./j«r«.  neque  illacft.quani  fupriattulimus,  quo  I  domini.i  rc- 

dc  hocaut  dubitat  t  autquatrithoc  loco  Vlpianus,  rum  a  nati.rali  poflcflionec<speriint/.i.ifffi<<Ufiiir^ 

fcd  dcco  tantiiin.an  &  dolum  &:cul|  ain  S-.  diltgc  ptf.  Duoauccm  (imul  pollidcrc  ncn  poflunt  ,  vt 

liam  5c  cullodiam  in  rc  commod.Ma  prjrftarc  in  fo-  mox  diccmus.non  magis quam ficri  illud  potcft,  vt 

lidum  fingulicoinraodatanjdcbcanr,vrcttamfiai-  ia  qiiolococgo  fto  tullarcvidcaris/.j.$.««»irf4ri* 

tcr  taniumindolo  vcl  culpj  vclncg!;gcntiafucrir,  «^Afir.Ncalioqui  danda  fit& adraittcnda  pcnetra- 

alccrtamenirq-.icconucniricononKDcpuflif  ,acfi  tiodiiricn(ionum.  Ncc  turfi  mpofllitquts  pro  du- 

dolumipfc  autculpam  aut  ncgligciuiam  admifif-  •  bitandi  tationcobiiccrc,po(rc  plutcsin  fulidumv» 

fcc,idcnira  propriccft  ,ob!igatos  clfcillosin  Lli-  ti  balnco.vclporticu  ,  vel  cainpo  Mattio  Earunt 

dum  jcxvniuslcilicct  iiuc  dolofl  ic  culpa  (iuenc-  namqucrcrum,&  nquacali^funtviufjem  generis» 

gligentia  alios  quoquc  tcncri ,  &  qnidcin  inioli-  quxlunt  vniucifitatu.ntqiicdomuiiumhaijcmusi 

(iiimdtil.l  i.^.ftapudduot  & d.l.fiduBinfr.depofit  Fefcl-  ncquc  poflcflioncm  ftd  v(um  dimt.ixat:qucm  plu* 

•iitBattolum.vt&cztcrosintcrpretcs,  quodcom-  riumcflc  vtiqucnihil  p rohibct.cum  nonco  mini^ 

modati  obligacionem  ab  a<flionccommodati  non  iisrcbus  \ti  quis  pdfllc,  quod  alius  iifdem  vtatur^ 

dillinxit:,ibligationonni(ircireftitucnd.Tcll,fcd  quomodo  &  in  vchiculo  plur  bus  c*mmodat(> 

«cliononadrtftiauioncnircidacur,rcdad^ftima-  contiii^it ,  vtfcriptum  eft  in  hoc  ^.quando  fcilicet 

doncmeius  quod  intcicft,fi  rcs  coirmixiati  n6tc-  vchiculum  adco  ipatiofum  eft,&  non  omnia  loc* 

ftituatuttrutfum  obligatioreicomniodatqrcftiiuc-  vchiculioccupcnt  iinguli:aIioquipIuribusfin.ul5c 

dx  nafcKurcx  ipfocotraClit  qt.i  iraditionc  pcih^i-  in  fulidum  conimodari  vchiculum  non  poflcc:quo 

tur,non  cxpe«Slato  dolo aur  culpa  c6mod.itarij:rcd  tai;icnci*.rm  cafj alia racio cll  vehiculi,alia  baluei, 

BtSio  non  nafciiur.ni/i  cx  dolo  &:  culpa  a!iqua,bl-  port:cu$,&  campi  Martij ,  vt  loanes  hicbencnotat 

tem  ku.fliitu:qiiaceflrinte.nu!la  ccrte  cotnn  odsti  cxhoctcntu  in  vcrff^fr»»»!//  ythuulo.  Dcnique  noa 

mcki  >cft, quxrxcrccripoflit.  Jtaquc  n  hil aliud eit  cbflat  fu^icrionbus  quod  nonnUlli  obiiciunt,  pof- 

qu^rcre vtinm commodatarijfinguliacbonccom-  fepccuntam  pluribusin  folidum  darimuruam  Ljt 

tnodati  infulidum  tcncaiur.quan»  hoc  ij-fum  qux  nonfingtili  ^.CfiitTt  pttdt.  cu.n  tanien  cx  mucuo  do* 

yere,an  ob  dolum,  aut  culpara  vnius  ex  commoda-  m inium  tranjfcrlitur.Id  criim  non  ad  iiis  acquireii- 

tariis,aiius  conucniri  adlione  commod.ui  poflit  In  d;  doniinij  pcrtinct ,  quali  lingulis  dcbitonbiis  in 

eoquc  rutlbmctrauicBartoIus,  q",i6.l  /icut  oSIiga-  lolidum  acqunacur,  led  adcaufam  contiahcnd^d 

tiiincm  cominodati  ab  atS^icne  no  diftinxiticxifti-  obligationis, vtpcrinde  flnzuli  quafi  corrci  in  foli^ 

rn3n$vtr.imquc  ad  lei  commodarx  rcAirutioncm  dumob'igcnnit,  atfi  fingufi  fadlieflentinfoliduiv 

pcrtincfc.uacoramodati  adiioncm  quamillcnouo  domiiiipccunixcrcditx. 

&  piudcntibusinufitatonominefccundariam  vo-       b  Vtlpojffitntm.  Rat.dv».  Potcft  fJcri  vtduo 

cat  acuftodu,&pcricuIorci  commodarcrcp.irauir,  eandcmrcminfblidum  pofsidcant  vnusiuftc,aliu» 

<|uali  aluis  cuirmodati  aCiionc  icncatur.quam  qui  iniul\c  /.  {.  Inpr.inf  Vtt  pofiidtt  vnus  nat'jraliter,a.i* 

autdolum  aut  minorfniquam  dcbuic  ncgligcniia  lius  ciuiUiet L& hdbtt  ij.^  ttimquiinfrJt prtCdt.Li.i, 

in  rc  confcruand;!  pr.xftitit.dc  illo  rtquidcm  loqui-  /juodviil^o  &ftq.dtvi&Udrtndt  l.n»turdlitir  M.inpn 

mur.qui  icm  cOmodiiampcneUc  noii  habeat.ncc  Ipojfifiio  .^'^.tu>.n.l pen.dta«].poJf.Btgonon  cftablolu- 

|)toindetpfiusreftuucnd2facultatem,&quitarac  tc  vcruiu,quod hic  Vl|  ianut  fcribit ciufd5rei  pof-^ 

aciionc  commoiTjti  rola  tcncatur.  Nam  fi  rcm  h.i-  fcfsioticm  pcnes  duos  in  folidum  cflc  non  poflc» 
bcat.ncc  vcht  cani  rcfticucrccum  po(Tit,q<jia  dolo       Dec.  Poflcfsiofiuca  prdum  pofiiionc,fiucafe- 

-fioncatrt  faci(qucfurtum,cxii!dc  icobligii  condi-  dibus  6i£tx  fit,  xftimarur  cx  naturali  cuiufquc  rci 

Aionc  fuitiua.quomodode  dcpoficario  lciiptileft  occujiationc  &  adprchcnfionc  /.  i.ttdtmtit.  Ma-' 

4n  l.fitfuii  inficidtui  \  i\.ijnf.itf»fit.  At  fiicni  finc  do-  gi^  cnim  f.icli  eft,quaniiuris</i/?./.i.§./i  vtr  vxtri  ttii 

lomalo,vi  aq;cuIpaamifcrit,nuIIaadionetcnecur,  Ldenique  i^.fuprk  tx  quthui  cduf.  m«i«r  licct  pluri- 

ijc  quidc  c6modan,&obligatio,qua  prius  tcncba-  niinn  cx  iurc  mutUctur  dtS.  Ug.  prffrfiio  in  prmtfi 

'curadtcircftitutionc,hucipfofitinefhcax,cum  rcs  &pdragrdph.prim.  Atquinonpotcftlicti,  vt  inquo 

cit?!idolum&culpam  commodatarij  amilPacft^ta-  ioco  ego  fto,  tuquoque  ftcs  ,  autinquo  fcdco« 

HffUaniiui  fitquodrcfticuipoflTicautdcbcacvclcu-  tu  fcdcas  ,  quoniam  alioqui  darecnr  penetrau^ 
Tom.111,                                  '  rff  * 
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aimenfionum  ,  cum  cgototum  mcum  locum  oc- 
cupcm.iu  ilmilitcrcuunuotum.  Frgo  ficn  ncquii 
■vt  diio  in  folidiim  rcm  candcm  pofli  Jcjnt.Nc  qu|- 
dcmcum  illa  diflinaioncvtpoflldcat  vnu$  iuftts 
aliuj  jniufte,  quoniam  in  caufj  poflcllioniinon 
inultuminicreft  iuftc  quis  poflidcar ,  an  iniuftc.vt 
conira  Sabinum  &  Trcbatium  Labeo  iam  olim 
difputauit  Cuiusfcntcntiam Paulusrcfeir,  &pro- 
bat m l.^.S.  IX (ontrtrio todjit. Dt  ^tquitfojj.  Ex  quo 
lococuidcnter  apparct  diflliiliflci-i  hatquzftio- 
ne  lureconfultos  vercrcs ,  nec  minus  Paulum  cu- 
iusealcxcft.ab  Vlpianoin  d.l.  i.upTfncip.ftipoftd. 
quamuis  lulianus,  qui  Sabinianusf  ic.Sabini  lcn- 
lentiam  magis  probalfc  vidcatur  in  /  duo  infolidum 
j^fjr^fr.fUpitcaT.  vbi  ciiiii  ait  duos  in  foliduin  prc- 
caiio  habcrc  non  nuiG'$  poflc  quatn  duos  infoli- 
du'n  viaucclam  poflridcrcproptcrca  quod  ncque 
iuH»  nequc  iniuflx  puflcflioncs  duas  concuircrc 
polTint,oftcnd:r  cuidcntcr  f  non  dnbitarc ,  qmn 
poflii  iuftapoflcflio  vnius  cu.iUeiiusinmftapof- 
fcfllonc  com;urrcrc.  Ncc  pugnat  quo  *  vlpia.  u$, 
qui«queS.'.buuanu$fuic  ncgacin  hoc  ipofleflTio- 
tieni  pcnes  duos  cflc  m  foiidum  poirt.O.itciuandu 
«nimcrtrefctriun  imi  Cclfi  (cnttniiam,  quifuit 
Proculianus.quique  idco  fupradi<a.mi  S.ibini  lcn- 
tcntiam  &  diltin<fUoncm  non  admiticbat,  aut  li 
quis  Vlpiani  quoquc  ;feptcntiam  hanc  tflevclit, 
tccipeic  eam  dcbebitiuxta  Sabini  opinionemac 
<iiftin6kiijncra  Qiwre  ncc  illoium  diftmftio  pr-j- 
bandacll,quinatut.^lcmquidcm  &  corpoialcm 
poncflioncm  faicntui  pcncs  duo$  cflcnon  poflc. 
lcd  ciuilf  m  poflc,ciuilcm  eara  apjjellantcs  qu«  a- 
nimorciiiiccur.non  cor|50vc.  Etfienim  vcnimcft 
fol  aKmiorctineri  pollcirioncm.quamuis  iolo  a- 
Ijimoacquiiinon  poflit,  ccnum  ta.r.cneft  tandiu 
aniroo  eam  rcrine  r.  quandiu  ab  alii>  nou  cft  corpo- 
rcoccupata  adcO  vtfurticiat  poftcflorcmfufpicari, 
poflc  fc  repelli  ab  co  qiii  ingrcflus  crtpoflcflionem 
corporc  Lfitd  qutd  i..S.vlt.iun(l.UUmpojiidtT$  f<.S. 
quftiinu»idi)'M  Dr^i^Hif  fo/Eftquc  crroi  non  lcuu 
magnoriim  interprttumexiltimanrium  ciailc  pof- 
feilfonc  cam  dici  qtix  animo  folo  retinetur.Natu- 
talis  cniin  &cor^iorali$  illa  cft,  quz  corpore  qux- 
fita  rerinetur  folo  animoqo.tndiui$,  qui  animo 
jMjiridct,in  ca  t  aula  cft  ,  vt  natiiralcm  &  corpora- 
V:.rquotie$nolct  adprchcndereac  nancifci(  olTit. 
Cxtetun^  cjuilis  polTcflio  ea  dicend^  t  ft,  qux  non 
fo!o  cotrore  conliftit  fed  etiamiurc ,vr  loquitur  /. 
nme  mhigit  lO.Ctt.tit.  vbi  dicitut  poircflioiiis  du- 
pliccm  cllcrationem^vnam.quiiiircconliftit,  a- 
liam  quxcorporc.Eft  igitiir  ciuiliscadcmuiTi  qni 
iufta  cft,  vt  quxtitulumhabct  &  bon.im  hdcm, 
quirquc  fola  prodcft  »d  vfucapionem.  Naruralis 
▼ero  quarenas  ciuili  opponitnr,  ca  tanrum  qtix  cft 
iniufta.quali:  eft  Pollellio  liiris.Sf  prxdonis,  Nam 
cum  poliidcrc  ninil  aliud  fit,qnam<ibihaberc,  Sc 
animodom.ni,  vt  Thcoj  hilusdiftinit  in  Infticu- 
lionibus.ncgarinon  poieft  qnin  fur  6c  prxdo  verc 
polfidcant,quamu'siniuftc  cumanimo  dommirc 
tencat.  Vndecli  qiiod  ctiaminrcrdidlaomniaha- 
benr,qu«veri$polTcrtbubu$dantur/.i.^  vlt.&Li. 
Vifr.Vttpe^td  /  fi4lim  7-S  bellipwo  Quti  vt4Ui(lMm  L 
^.S.tkm  tptur  Dc  vi  &  vi  drmdt.  Id  cnim  cft  qaod  di- 
cifoltt,ci:.un  pi^donemfifpoliatusfir.rcftituendii 
efll  adiicrtus  prAdoncin  up.ju  lUtrn  Extr.  Dtriftit. 
^ditt  Non  tamcn  poicft  ciuiliscirc  illotura  pof- 
lcliio*  ciimfuiuicuupiybaia;  idcoquc  naturalii 


dicitur.quia  ciuilis  ncc  eft.nec  cflc  potcft.  Alio  ta- 
mcnfcnfufmt  quinaturahtcr  pofliderc  dicantur, 
qui  proculdiibio  vcic  no  pofiidcnt,  ac  promdc  ncc 
iuftc  ncc  iniuftc.quia  fibi  non  habcnc ,  nec  animo 
domini  vt  colonu$,cm|  hyccuta ,  dcpofitatiu$,c6- 
modac'ri"$,f<uifluarius,&  ali)limilc$  ,  qui  m  pof- 
icflionc  cflc  vcr;u$dic:.murquam  pofhdcre,quod 
lo-  gc  aliud  ,  &  diucrfiim  tiM  fi  quuMtticjnfr.  D* 
Mq.pofi.i  j  ^.(Ttdttotti  Vtipofiid  Lhmligttoiun.QHiii. 
tx (Muf.tn pefftfftdt.lxtrte  (>.  $ .i 7«» rogdmt  tnfr.  Dt  prt- 
(^r.tt  tamt.i;  dicuntiirpoflidcrcn.xtiiralircr/.  (oinu- 
niy  ^.ntqut (9ioniifupT.Commuti.dtuid.Li,.%.vU.&L^. 
fupr.  Ad  txhibJ.ndiurMhttr  1 1  .i»  pTi,>i.tnfr.  Dt  Mq  poff.  Id 
cft  rcucra.fii  fadtoipfo,quia  incumbunt  naturaliter 
poflcflioni  (/./.?  i  vlt.  quomodo  diamus,  naturah- 
tcr  apcriri  tabulas  teftamenti  Sc  naturaliter  claufa» 
cflc  in  /  j,§.4;»mr<  dutem  infr.dt  SC.  SiUn.  tt  hccre 
conirahcntibus  in  cmcn  .0  &  vcndcndo  naturali- 
tcr  fe  dccipcre  Lm  cduft  if.f.idm  Vamponim  fupr.  Dt 
muior.  lraq;opponirurhxcnacurali$  poflcflio.qux 
piopr  c  poflcllioron  eft.vcrxi)oircliloni  tanaiu- 
rali  quiiin  ciyili ,  non  quomodo  natutalisvcta  6c 
propiia,{oh  ciuili.Exhi$  inieiligimu$n6macisci- 
uilem  pollcifioncm  folam  pcnes  duos  infoitdun» 
cflc  poflcquam  narurah  mfohm  /Iucpiopriam/1- 
ucimpropriam  ,  quandoqaidcm  ciiiiJis  fola  niilJa 
cft  id  cft  qux  non  cnam  naturilcmcomitc  Ji.ibcar, 
&  qux  non  inccpcric  a  naiurali  &  corpoiali.NuJia 
cnim  folo  ar.imo  acquiritur  ncc  fmc  aliquo  aau 
corpor.  li.quamuis  corporequxfira  ciiam  folo  a- 
nimo  rctincatur.vt  diximu$,quod  cum  accidit ,  no 
fit  pofll flio  cx  n.irurah  ciuihs  vr  pleriqv  putant ,  fcd 
remanct  &con(i:ruatiir  qiiaUs  antci  fuit,ideft,ac 
naturali$ fimul, &  ciuilis, fi  iufta  fuit. autoaturalit 
laniumfnniuftadummodi  vcra.Nain  qiixnatu- 
rahs  impropiic  dicirur ,  ea  cum  vcrc  pollcflio  non 
/lt,nccacquiriiutanimo  ncc  rccinenit,fcd  tamiira 
corporc,vndc  &  a  noftii$  afinina  dctentio  dicitur, 
quamuisnon  fmc.mimoeiu$dcfcrcndx  amittatur 
Lfidttofuni»  40.^.1  DtMcquiT  poff.Lvit.C.t«dV\xni  & 
poflclfiocirili$  cadiccdacflct,  qiixfoloanimo  le- 
iinerctur,non  ncgntcmforc,vrp!urc$  ciuiliterpo/- 
fiderc  pulfcnc.  enim  piohibet  quominiu 

pluics  fodcm  tcmporc  animum  habcant  candera 
rcmpoffidendi:l  tlinamquepoffidrrccft/ibi&a- 
nimo  d  mini  habcre,  vr  cxTheophilo  djximui, 
ncc  plutcs cardcm  rcm  h.ibcre poflunr  iurc  domi- 
nij,  npn  cot.nmcn  magis  prohibcntur  animodo- 
mini  haberc,ciim  aliud  longc  lit  habcrc  dominiu, 
aliud  vero  habeic animum  tcncndi  rcm  lutc  domi- 
ni,vt  in  furc  .ic  prxdone  manifcftum  cft.  Sed  hxc 
dc  pontffioncadhunclocum  notaflc  fufiiciat,li- 
cit  Accut/in-T  nofter  muhasahas  de  poflcflione 
quxftiones  hic  congcrat  qux  .id  loci  huiu»  cxpU- 
cationcm  nil  periiv.ent,  &  dc  quibusproprius  crit 
dicendilocusad  Tit  dtMq  peff  li  Rationalia  noftra 
eo  vfq".icproduccrc,quod  dithdinm$,liccbit. 

c  Vtruminvtbuulo  commoddto.  Rat.dv».  V- 
fum  balnci,  vclporticii$,vcl<ampi  Martijvniuf- 
aiiulque  infohtlmnefll.idco  ditimus,  quia  vtruni 
eft  non  co  minu$  vtimc  his  icbus ,  quod  aliusiif- 
dem  vtcictur,  vt  proximc  Vlpianu$  cx Celfo  fcri- 
pfit;atqui  cailcratioin  vchiculo  pluribus  comoda- 
toaiit  locatohifct  locu:  Nec  n.cominu$vtorvc- 
hiculo  q "Wetia  aliu$  i|lovtacur,qmancutcrno- 
ftrtivchjculi  locaomniatencr.ncca  ius  ahu  invfu 
impcduictgonullaintcivchicidii  commodaiu  at« 

loca- 
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tocttum  5i  rupra(l]^.is  rcs  diffcrcntia  hac  parte 
dari  potrft.  nccpioindc  in  vchiculo  magis  qiiam 
jn  aliis  rcbiisdiccndum  cll.pioparcctantum  incf> 
fe<!iu  altcrum  cx  commodafarjis.vcl  condudlori- 
biuvfum  haberc.  OEc.Ditlinguendum  ncceHario 
eft ,  an  vchiculum  ,  qiiod  commodatum  vcl  loca- 
tumpropanitur,ciusnt  fpatij  &  latitudinit.  vt  c- 
ius  vfjs  xquc  commodui  pUiribus  e(Ic  pofllt  <  an 
non.Pnorc  cafu  ccttc  non  vidco  >  quxnam  diffe- 
rentia  intcr  vchiculum  &  aliasrcs  hjcparte  cflTc 
poflfit.hoccftquantum  advfum  vnicuiqueexco- 
modatariis  aut  condudotibus  tnbucndum  in  fo- 
lidum  i  fcdportciiotecjfi  cuidcns  dirfeicntia  & 
difFcrcniix  ratio  efl.quia  hcctvnusex  commoda- 
tariis.quifoliisvchiculovtitur  ,  non  omnia  vchi- 
cuh  lo^a  occupct,tantum  tamcn  cx  vchiculo  oc- 
cupat  ,  qn.intum  faciat  ne  alius  commt  dataruis 
codem  vchiculo  Tquc  vti  pofTit :  itaquc  cffcdu  i 
pfo  jiro  partc  tantiim  vtitur  vchiculo,  quia  non  to 
tn  vtitut  liccc  Ibius  vtaturrdiccs  ncc  in  totnm  por- 
ticu  vcl  balnco  vrl  capo  Martio  vti  euni  qui  lo  us 
vriiur,  fictamcn  in  lolidum  vii  cumnon  piop.irt  : 
fcd  rcfpo|idcndum  ell.balncum  .  porticum,  cam- 
pum  Martium  &  alias  luiiu('nodi  icsqiix  funiv 
niucrfitatis,qiioJ  ad  piopiitt  tcni  t?>:polTcmoncm 
cllc  lir.gulorum  cx  vniucrfiratcquod  ad  vfimi,hoc 
ipfo  quod  funt  vniucrfitatij.  Qtuid  non  fimilitcr 
dc  vchiculo  vcl  cummo  jato,  vcl  locatodici  po- 
left. 

d  Sedrcrmtffi  His  vcrbisKfpondct  Vlpianiis  ad 
quxftioncm  q  ix  propnlita  luctat  in  illis  pricc- 
dcniibus  .  rirum  rnufijutftjutmum  in  fohdum  4n  pro 
ptttt  untMHr,\x  bcncnqtat  Accuilius  &  oosfupri 
cxplicauimus.Pcrindcenim « ft,quod  Vlpianu  ait, 
&doluin,&  culpam  ,  &  diligcntiam  in  totum  me 
prxftarc<lebcrc,ac  fi  fcnbcicc  me  Commodati  a- 
^kiore  in  folidum  tcncii.Vquitur, 

c  QvjiTtduo  quodimmodfru  hiltliMntur.Kxr 
Corici  dcbcnJi  veic  func ,  qiiicx  contraftufiuc 
commodati  fiuccx  .ntioquoiibccitafuni  oblig.ui 
Ti  corum  Tnuf.^]U:fquc  m  lolidum  tcncatar  /.  i. 
j.ttdndan  <).&f*f[i'f  Deditob.rds  Arqui  cU't>  duo- 
bus  vehiculumcommodatum  cft.vnufquilque  eo- 
rum&cul,iam&  diligtntiam  &  cuftodiam  prx- 
llarc  in  lotum  dcbct  vt  prox.mi  V I j-ianus  cx  Ccl- 
(o  fcirpfit.  Etco  habcndi  lunt  vereduo  cotrei  non 
quodammodo ,  vt  lcx  ait .  quzdicbo  &  nnracft 
improprictatis.  i  JFcNon  fiint  vcic  corrci  dcben- 
dinfi  dcquibusadluincft,  vc  corrci  ficrent  i.p» 
frrinc.eod.ni.  adcoquc  rn-cfi  id  ai5lu'r>  nili  nomina- 
timdidum  fit^fi  ad  luftini.mi  conftitutioncm  No  - 
uclla  rcfpicias,quxeft  <)().Deduobjei*.r.ccCu{ticitn{ 
diios  plurcfve  corrco.s  conftimcndos,  vi  fingnhin 
folidumfintobligaci.Quid  cnim  fi,vcaitBarrotus, 


dedudli  fitinobiigarionem  rcs  indiuidu-)?Ncmo 
dubiratquin  finguii  in  lolidum  ienean'ur,  ncc  co 
m  igis  tamcn  funr  corrci  dcncndi  /  rem  hertditarum 
6,.tnjr.  DtouiS.l.  i.f    tmt»  bommtm  De rtrb.  ebligtt. 

propofito  autcm ,  cum  duobtts  vchiculum  c6- 
modaium  vcl  locatum  cft.  finguli  quidcm  in  foli.^ 
dum  tencntur.  led  non  aliadc  caula  ,  qua.Ti  quia 
rcftituendi  oblignio  indiuidna  eft.Non  crgo  veri 
cocreifun(,fcd  tantumqua/icorrci  ,  &  quodara- 
modo  duo  rci.vt  Vipianus  hJi:  loqiiitur.Nccquif- 
quam  putaucnt  fincctFcdlu  cftc  hanc  difTcrcntia: 
iniiscnimquifuntitacbligati  ,  vt  infulidumte« 
ncantui  pioptci  ublig.uionis  nacuram  indiuiduay 
ncctamcn  funtc  irrci ;  nonobtincnt  ca  quxfpc- 
cialitcr  incortcts  dcbcndi  confticura  funt ,  .^uale 
illuH  cft,vt  I  aclum  vni  fadlum  pioi  (alrcri,auc  vc 
moravniusnuccaraltcii/.t  l.ftn  &  fMff.De  iuob.rtk. 
HabcDC  tamcn  multaLUiit  coireis  dcbcndi  com- 
munia.  illa  maximc  quxm  hoc  S.addit  Vlpia- 
nnsvtfialtei  co  tientus  prxllitentin  folidu  tjuan- 
ti  aclons  inccrcft  a  tcmm  Ijbrrct ,  qucm  amrn  cr 
co  oloqiiod  Loi  uciuiisi|irp circr,lib^raict,ii  dito 
corrci  debcndi  propont  rcntui,i  l.i.Dtduob.rtu.So- 
lacniin  paitiunL,  cicflioncvnius.a  ccroiiiH  ii- 
brra'-aiurcitT3  lnlutioncm  Qii  d  luftinianiis  t-o- 
ft-T  primus  corrc\it  i  ■  /  r/r  Corf  dtfidtiuff  tcm  vt  fil 
funiimvni  fadlum  fit.ambobus  compcrat  furii  a- 
<ftio,quaU  facJo  ambobus  fmto  ,ita  t.Tnicn  v 
tcr.  tro  agctnc,a!trri  lolia:  ir  fuici  a^lio.  Fit  enim 
primi  occiipantis.vr  dicenuu  ad  /  feq  quamqnam 
etli  malit  t$  qui  con- modauit,  ipic  pgerc  coniu  fii- 
rem,  luftmianus  id  ci  pcrmifitm  t.vlt  m  princ.Ced, 
dt fiirt .^.qiitdt fuUtne InJtim.De i  blig  quttx  deliit.ng^ 
fiunt.ln  duobus  dcpoiuaiiisidcm  luriscft,  none- 
nim  cledionc,fcdfoluiioneliber^nturii./.i  S  ft 
fud  duesvifr.  Defofit.\hi  additur,fi  ambo  dolo  /ccc- 
iint.&altcrid  quod  dcponcniis  in:cicft,roli  ium 
prxftiierii,non clTcalterum  cunuenien.  um,cxcm- 
plo.inquit  Vipianus,duoruin  tucorum  quod  li  al- 
tcr  vclnihilvelminusfjccrc  poilir,  ad  aiium  per- 
Henictur.ldcmquccfl,ctfialccrd  lo  non  f  ccrir.Sc 
idcirco  fit  abfolutus.  Nam  &  hoccalu  ad  almm 
pcrucnictur:qux  omnia cum  in  duobus  coircis  di- 
uerfa  fint ,  apparct  duos  commodatarios  rcdiu* 
comparariduohiismtoribus  quim  cluobuscorreis 
Li.S.nHnitrtiltmm  ftqq.l.  fitx  duebmx^.tnfi  .DetU' 
ttl.&  RAiiontdiftr.  S<.  idco  bcnc  Vlpianum  hic  fcri- 
pfilTc  addita  nota  impropricratis,  clfc  illos quo  ^a- 
mododuo$rcos.Aliudeft,fi  piuribus  comodarafic 
ics  aiiqua  vcl  apud  plurcs  dcjpQlhicemmumftricuh 
vt  tnl.ranmihi  u.§.i.tnfr  htctit.  Faciunc  cnim  hxc 
vrrbavrcorum  quifqucpro  fuarantum  partc  tc- 
ncattir ,  &  vt  pcricuIum,quod  ct>ramunc  clfc  non 
cuiufquc  proptiuni  dcbct,diuidatur. 


V 


PoMPONivs  libro  ^.ad  Sabinum. 

T  alterutro  agcnte,alteriusa6lio  contrafurcm  tollatur. 


Ad  l.Ftdluriitre^. 


Rat.Dvb  Ncmo  poteft  fa6lo  fuo  toUcre  altCti 
adbioncrn  /  Grtnm  7  >  .^.ftnult  tnfr  Defidtiuff.  t.fi Sti- 
fhum  \i.^.vU.nfT.  Dt  noHnt.yt  ncquc  cxceptioncm  L 
f!t.fufr.Dt  ftS.  A '  qu  I  cum  cadem  res  p  I  urib  1  is  H  • 
mul  conmiodata  cft,  fi  eius  u  i  flirtum  fadhtm  fit, 
compctit  ambobuj  fiifri  adlio.vt  jiioximc  di<^um 
^Ergo  cttamfi  alccruter  eotum  fuici  agac ,  adio- 
Ioin.IIL 


nem  tamen  al  cri  competentem  non  ide^  adtme* 
reci  potcft.DEc.  Plurcscommodaiaiij,  qui'  use^- 
dem  res  limul  commndarael%quodamn  odo  duo 
rcihabcntur^  vU.Lfr»x.fufr.(\t<\\.\\ct\>\mih\x  cor- 
icis  dcbendi  vniusf 'diiiin  alteu  pixuidicat/pMit/r. 
Dt duob.rtu.,iC  qui  prior  adlioue  m  communrm  oc- 
cupat.earo  facittotam  fuam  &ali|  corrco  adimic* 
LiLi.S-i.ttd.  Krgo&  inproptifiio  ca  u  idcm  diccn- 
dum  cft  ,  qt-iia,  vi  ait  Accutfius ,  ciim  vtr.quc  ia 
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rolidamexeadem  caufMeferatut  furd  adk>>alce-  Naro  ploribas  qui^m  Mfwri  n  vna  ead^qok' 

liperaltenimpnriadieifiMcedceft:  nealioqai|i  cuifrin  folidum  quispotcft^arpluribuscondem- 

«ucniat ,  vt  es  vna  ead^mque  caufa  pluribna  ooii  iiari  non  pottft. SiiBik  giuidua  cH  ia  UJilinm 

iniblidttm  condctnoetur  ,  ^uod  im^BiUii eikc.  IHHfi^^b^ 

7.  Vi.  p  i  A  N  V  s  libro  aS.  ad  Edidunk 

X7>4<!e qusritur , (i alterfurti cgeiUf aAipfe  folus debeat commodati con*' 
' .  ueniri  ?  8e  ait  Celfus  :iiaiter  coaueoiatur,  qui  fiirti  non  egit»&pwatiisiit 
pericuio  fuo  conocniri  altcruin,qtti  fortim^ado  luccum  renfit  cx  ce  commO% 
4ita:df:bereeumauditi»&al>(biui.  . 

cnUnaliud  eft  qu6d  petew  poflir  it>  qiri  ctMBnM^ 

'  jUt  LVwSk  ipUffl^f»  dauic  ,  nili  vc  plrniflimam  indrmnicaccmin  foli.. 

dum  confcquacarf  S.-ttiiqoe  ciciie  debct  qaodc- 

ItAT.ftVB.  Vmmiqaeveniin  eft,plure5  com-  le&ionc  paapcriorts non  «nHidc  fnam  adioaeAi» 

irioJar'arios,quibuscni!cm  resin  folidum  &  liraul  quomodo  amicterec  ii  plurescommodaraiiospro 

comroodauell  >  &  doium  &  culpam  &  diligcn-  verudebendicoticis  haoetectnequidcm  lore  no- 

ttunftcBftoAam  pr.TAare  ringulos  in  folidam  ao.  Dedic  enimlttfttnianascorrets  beneficiam 

Jcbcrc  ,  &  ambobus  fuiti  adbioncm ,    rcs  furto  diuifionis  duntaTat  fi  modo  fint  fohicndo,non  vt 

iubtrada lic,  contra  furcm  compcterc  i.fUmJ, ft  al^u  ante  alium  conaemri  dcbeac ,  nec  L  toca pe« 

crrr»  {./ir^ r.Suntque  ptopoficioiies iftse  omnino  di*  conia ad  aliuro  pecaetieric.  Noo  rntm  ▼eiom eft, 

ucifi&fcpjiacx,Lum  aliud  longc  fi.  agcic  vnaa-  quod  tamcn  qiiidsm  putant,pco  fidciuflure  ba- 

^ionei&aliaa£boneconuenin,al:u<'l  a^orcro.t-  bendumcumex  concisad  auem  pccania  penie-' 

liaiivR&icamellc.  Htgn  qaanuiii  elter  coramo-  ntc,vt  pHinbus  docoimas  b».ii.OiaiiBMr.(«p.i.ix  U 

«^tariornm  IbllliCOncra  furcm  cgcrit  furci ,  non  fi  nonfi  i^uh    &l.fi  tnron  xi.c.fi  (trt.puti.  (j- l.frfm 

cllramen  boaa  coiiiccuuo  vtalcec  coaucuici  non  fitr  4  CuiJt dMob.TaiMiiiS.Mab.butu  t$ijM.  Nec 

pnfliCjqui  fiirti  non  egir,  aucvc  fi  cooneoiaittr,  tc  p«  (lam  prnbair,^uod  fianofus  centacbcacfidMm 

ptratasfirjcriculo  fuo  conucniri  al  criim.qui  hir-  lioc  ^^1-  fTionis  gcncr.Ic  cfic  in  corrcis4WlllliblU|| 

.  tiMpndolucrum  renlitqcrccommodaca>dcbeat  fiuc  conilituancui  cxconuemione,iiue,niplcfo-> 

iple  cttdai  9t  ablului  t  mm  nee  tn  dnobtie  corceis  qairor,ex  quadam  Reeedictte,  vr  in  pluribus  mco- 

Oebendi id oblinccec ,  qui  fola  quidcmrlcAionc  iibus&commodacarii$,vtfi  quispctat  corrcum» 

l^betantur  in^^iuieveiercyii  altcr  eoium  con-  ad  ^  icm  pccunia  perucaic,ptioi  em  conneniri  foo 

ueniacncat nou item  fi  altciotet  coium  agat  coa-  periculo  >  fir  andiendos.  Quaft  contraria proce^ 

Craterctum  ,quamuis  agcndo  tantiin»  coiifecutus  danr,  cum  vnuscx  coircis  fimpliciter  petit  a^O" 

ficquanaimneceilkeilad  ^iicccoduin  coinina-  ncm  diuidi.aut^iliumcorteum  conueniri,  non  at- 

nem  credirorem*  Acdditen&nhocabextriiilecoa  Icgaio  co  quod  pccunia  adalimnibluro  pemene- 

liec  obLgadonis  correorum  catucr.m  &  fubftan-  rii,&  quod  luopcnculo  conuenirieumveIii.Re* 

ciamabinitio  cettalrge  cotiilicutamiinmutare  ex  pugnac  eium  nacura obligacionisconeoruin,  qu* 

poftfado  potcft<f|  1 9mpt»(MrMmit,S,fmmlt.k^.  vnumqtieroque  ipfbmm  obli^c  in  folidum  ex 

Jitfibtt.  Idcnimcftquod  luli  nus  diccbat,cafus  prof>iiafua,nonexaIterm^  peri  .na.  Quod  in  plu> 

adnencidoenoncirc  coiriputandos/.r«/i«wi  6.u^,  hbustuconbus.  quoruroalcecibjustutelamgeifir» 

^&ktluibMkimHjUbnjiwfoim.f^amvMinpm'-  diaerfimi  eft;&in plucibosfideiufrocibus.adquo- 

rmus  confidcii.flbribu$  aliudfit.vt  conHat  rx  /.  /I  lum  altetum  pccuniapcruenit.  Etfi  autcm  Accor- 

dHbittt  10.  i»  ftmtjn§r,Dtji4imJl.  Idcb  totuftc  quod  iuis  &  Banotas  notani  dupLccm  cfle  icgis  huiuo 

fiddufllbtesproalM»  teneamin^concivoo  fingu-  leOionem &in qaibafdarolibris leginnHcnirc,  ia 

li  quifqneproieipib.  DEc.Plurescommodjtatij  aliis  vciocfKNfniri.  Apcrtum  camen  eft  viciolani 

habenturqaidem  procotrcis  in  quibufdam  d./.  eHeptierem.&recincndampofteriorem.  Scquen- 

Wr./-s. /(f r-  icd non  ro  omnibus,  magiique  compa- ,  ria  enfm  omnia  fnnc  de commodaiaxio  conaeoti» 

'  r^n^iifunc  pluiibiu tiitonbus,vt fm|. cum  eft  in  Li.  nun  conueniente:  nccfacildrepcriasin  libtisiio- 

SfitifuddMtsuift.DtptJtt.  Atqui in plunbus tutoii-  ftti^ iicloqpi ptudentes>vt(«mHNrf dicanrpto dgt' 

busica  obfcraatur,vc  isqui  tutelam geffit,atque  i-  rt ,  nili  fubieda inaccuiariuo  per/bna  quam  con* 

talocupleciorexnitclaUduscft,prior  conuenia-  uenircadorpoflit,  autveht  Vt  taceam  quod  Bat* 

tur.deinde  fi  auc  nihilaurminus ptsrftarc  f  olTit^ad  tolus  i(<fc  contra  ptiocero  lcdionem  obiicit ,  non 

alium  pcrueniaTardi.i.^JNMSlr40miMtc>-y(f<}.i/'/'.  poflc  qucmquam  (inea6honeex^^eriri/.)f^^/||  ^ 

J>ttutd.& Ratwn  dfpMb.&tit.C.fit1ttir.9llattmJltm  §.fltfiifr.Dtnqtt^tfl.rnCicontI2&ip^um  l.quotttSft 

gij^  Ergo&iiipluribus  comm<>datah'is  idemta-  gtntrdhiirtnf.Dtdd^.tatmr.  Quod&Barto- 

iis,circdebet>vtquiexiis  ptiorfutti  egic>acqae  ita  lusipfe  f^tcri  cogituc  ,  eum.fcUicct  ex  plunbu» 

fccadioiiem  furtilacrum  ex  comroodato fenfic.  «ominodaiiiii^qaipcioKConnencuseft, non ideo 
fnorqiioqaecommodaci  a6lioneconaeniatac,fi  -  pofle  aeere  cootm  albm  commodatartum ,  nifil 

»od6paratai  fit  psti,  vt  fuo  periculo  id  fiar.  Ec  txfSt  uoi  pnAs  attone  ab  eo  qui  comtnodatut» 


liocexfiimmasqaiMtc, qux  in  iudicio  Commo-  coiiii  tMacii  ccffioiui  nlln  Ue  ab  •V^aaiiD  fii 
^fiiiriH  bg*>t  nilf j  jrft/nniiW  dqmiwitBrif^d  ineiuwk 


.  'Oigitized  by  Google 


CO  KHrf6b.  VSt  eomR A  iVb.  jCIIL  tlt  vt  «« 

I  f  Sed  n  legis  Aquiliat  &(lui^i  (bclunl  dttsliabuit  (^otnmoiktor  a€kio^ 
Hemmdendom  ent,ne  cedere  debett )  fi  feiti  daiiiiium  dederic  dter,<jaod  hic^ 
(quiconueditat)  cOmmbdati  a^one  &rcil:ec6mp^litur.  iiam  8c  d  ado^Hiis 
jb£im*luibuit  Aqaili»a«£iioiiem<»mmoditor>aEquil^^ 
itoi  agedo,tCniittat  Aa;ioiMmi.iki/i^^ifi^ 
jjia  jiocroiniiscon(ecuturu6»»  qoameziBauiaWiimQdailf^^ 
¥ideturhabcreiationeiiib  •        ^  -    '  ' 

,"  A&lieetpcrtus,nontamenfolidum,auoJ4aidiM| 

J[d%A.SedfiUgitit    '  commodatidcbebafurVconfccuiusutjnowequl» 

'dcmprohibcbicurvtia'5ione  Icgis  Aquilixfibiad* 

■    ABh»tcmm»i4t'trtf*rt'atc»mptWmtT.  ft,AT.»VB.  huccompctcntc,&qiiam nonremitcritilcdtahJcA 

iKdeosqai  feruandiiita  aliquidconducunt, auc  ita vriagendocxlcge AquiVia  hocmintiji'<fonlcqua- 

ieadiJm  accipi  int, d  mniim  ab  alio  iniuria  darum  tur.quim  cXcnufa  coinmodati  ronfccUruseft  ,  aj 

Wrdncic  non  dcbet.  Qua  cnim  cura  vcl  diligcn-  fir ctn  fc.cius  qultitatis,  ^uam  adionc  cnmmod^d 

tia  'contrcffii pofRimnSjhe  atius  iniuria  nobis  dam-  itirc  eiui  quod  inVeliHl^l^feqnf  d^iuin^til^ehjiil 

iiumd(.t?lnquit  luliahusin  l adtts  \<)  tr,fr.  F.t.-oex  Tocu$h'cintc'lif^idcber,'ne>.uvu!gointcrprcrucxi- 

piutibus  commodaratiu  fi  vnus  damnum  dedc*  ftimcs  iupcreitc  in(rgram'legis  Aquilizadlioneni^ 

UV^liusaAfbne Ctomniodariidielardre non conv-  proeo  quod cx  rcpetitionr n  igintadietu  phiseftiii 

tiellitllir.  aifVioneligisA<juiIi«,  cjuaminadioi:e  comodat^ 

t}EC.Multum  intereA,  ah  ab  cxt-aneo  'damnum  in  quam  (cilicct  ^dimacioquantiplutimi  nuiiquani 

Ihforfa  detur,an  al>  alio  conimod.ttann.  Priore  ca-  Vdiif,  led  tamiVn  vtto  tcmporc  plutis  res  fvSt ,  aue 

fti  cbtinct  fcntcntia    niio  I;ili.ini  :  poftcriotc  vc-  morC,aiir  rr i  iudicandx/.^.jl.jn /j<£  vbidiximus/ifffi 

to non  iteniaquia commod..tJnj  plurcs quibus  ca-  b«c nt.lunUl.yS.fiptrvtHdumm &l^fitrUk ii.f.tM 

^mresfrrtnrfoortimodaia  cll.duo  rciqjlMNiammd-  '^vaidaertmhifrMs&ienjimf^^tidm  addraAi»- 

habcntur t  ^.f.vU.fnpr.  Ex  duobus ..utcm  reis fa-  irtc  commo Jaci  fit  confccutus  totum  id  quod  pcc 

ilum  vnius  altcri noccilftniilt.tnfi  deduob. rtii  prae-  eam  adtioncm c6(e^dipotuit,Se debait>nonJde^ 

^erquam  quod ad  moratn  Lmtra  ja.  ^.ptnuft.  dt  vfur.  potcrit  iterum  agcrc  ez  ^egt  iXqaifii ^ikS^^t^Bk^ 

EcitabrnchlcAccurfius.  Etfiporcflcfain  dici  fii-  quodina(UioncUlapluselt,quaiuina&iofteicOitKk. 

Bradi«^l»mlulianifcntentiam  non omnimodo vc-  niod.xticx  trigiricadicrumrepccitidne,quia  quod 

nimeire,fediMaicdlonoRitainfiliflc,&  MarcclU  exhaccaufa  venitih  atfbioncni lcgis  Aquilizextqi' 

jfloum  .ib  VlpiaaoaofttOpCobaiaia  inLftitkdm-  taufam  limpli  cfl     finiplu  accedic :  quo  fubdudld 

^  ^ijnjrMM.  hccacceiriolocum  habcrcpotcil:it4.i.^Mj<nuf«i  €. 

'  •  f}«w«i/FiMAtn'/tir^/SHii.RAt  DVB.Adiocom.  irJk.iSr«%«d'«ffitff.  vbiprocnldnbiblegendmncat 

inoi^ati  cflcx  conrr.idii  ,  5v'  mcrcrci  pcrfecutoria:  vt  vul(:otctcntancgationen»'/rfn;i»«frf,nonauten» 

A<^io  autcmlcgis  AqUiUxcftcx  dcliiao  &pcrna-  affirniatiuc,vtinFlotcnt:nis  ^liccc  I  lofcntmamle- 

Ii«l.i»«fcMir<»i»l*<w-i«in*i!|lr^  dioncm  magi$probetCuiacmsii*r.  j.»J/lm<r.fi^ 

go  Ci  co.nmod.itarius  ipfc  damnUm  ininria  dcdcrir,  i^.  Qijancgatione  rctcnta,  Sc  ilia  quoqitc  rctinen^ 

iCavt&conimodati&legisAquili?.idionctcnca-  dacA.quzlcgiturin  poftrcmiiillis  vcrbis  lcgisi»-; 

^f,ii6ii  eft  cogehdus  ,  vt  commodaii  agendo  te-  tum  ntn  bubet.Et ratio  qua iiibdieciir locbPanlii^ 

itiittatciafliancm  lc^j  s  Ani)i!i.T.  Nceehim  vha  a-  hanc  &;  lciflioncm  &  intcrprctationem  omninc» 

^odcbetaliam  coniun^cicliuciproiutciluc opc  |>robat.  nam  cum  idquod  cx  rcpetltionctriginnl 

cxceptionis^ra diucrfim habeancnatunun, & ad  dierurn pcr legem Aquiliam d^betar,hiHiI nifipaei 

ffUctflis  ccndant  cfFtiftns.  na  &  scccfTio  flt.  tcccfroriumautcm  finefuo  prin- 

Dtc  Nunquamzquumcft,vt  fiue  vnacadcni-  crpah  fubliflctc  nonpoflit>  ex  vulgataiurisrcgula 

Ait  adfone  iitte  plurtbut  a&ot  bis  idem  confc-  confcqneiuomninoeft,  vcextinAopctncjpalipe9 

B|iatvr,ne  qui''cm  adiucrfis  perfnnis/  y/7«:Vf/ff/ff  51.  folutionem,ciu.i:n  aiflio  commodatifxroifcrit,ac- 

mifiiiMrt  ludu.  Multo  niinusliab  codcm  di  biruic  ccfGolocumhabcrcampliusnonpoilit.  AtqueitB 

fi0fl4)!ii»',7.'frrr2»i-'<r^Atquia£tioneshz&com-  hi  loci  «fQnciliandilunCj  quzvnaeft  cx  conci&* 

tliodati&lcgis  Aquil  (e  quamuisdiucifis caufjs  Sc  tionibus  Accurfij,  non  quomodo  loannes,  Azoij 

qrig^ncs  habcant,  ad  cundcm  taincn  iincm  ten-  Mattinus  ,  Bartolus,  &alii  cunaliandoscnredide^ 

dant.iciltcetadiei  perfccutionem ,  non  ad vindi-  tut.Nequc  veroexiftimanaum cft>TJpiaaifcnten* 

^am/7««/«ri»irwj4.§  l'/'  infi.deoblifjt.dr  jnson.^i^iCi  riatnin  n.iclcgc  illamefle,vt  damnum  quodcxrc- 

Quoda&io  lcgis  A<}uiliz  continct  zlbmationcm  pctitionc  tiigintadierulndcijeturin  adionc  legi^ 

fluanri placiini eo  •nnoaactftginta  dtebusptoxi-  Aqailizpctivnquampoflft,pofteaqiiimai5lumcfl  t 

mis  res  fuit.  Quo  rcfpcdhl  dicitiir  poenalis  aclio  cnmmoaati,  fcd  hanc  potius ,  Vtqnodfimplo  de« 

a ualis non  ciTct,  ii  nuoquam iuota  damnum  lis  z-  fuic in  cxccuuoncadiunis  commodati,idpctadl^' 

itttafetar§.lrft4«mMmlr9.f(^.dri^.if*il.  Ergrf  nem  K-gis  Aquiliz  adhiic  exiei  pol&t ad  inentii^ 

sequiffimumcfljVt  commodatot agcndocommo-  que  fimpIi.Qucmadmodum dicimuscum  quifiu^ 

dattieinictata^oneinlcgis  Aquiiix,id  cft,caucac  ticgicinduplumpoflequidem  eiiaro  vi bononudf 

jfe  n<m  aAncum  leg^  Aquiha.  Quo  fa^  agetejpo-  npcorum  agerc,/i  fiir  ctiam  raptot  idem  fic  >  fedi^' 

^eanonpoterit, qaia  rcinittcntibus aftionesluais  Vt  condemnatio  non  poffit  quadiuplum  cxce-.  " 

iegceifiisadeas  nunquamdandus  eft  UqtutrititrUi  6euJ^ipih^Uiii.infMfur.  qixoaiim  ca  furtigt^ 

^.%wd^'wjrMdmjM.  Qu6d6al6oneinIe>!  iamm|Meaaeftcxiammani^^ 

A Aanilix  aaornon teniifiybfed<ominiw(iHai>  fiideftlMd'dm»o6rcoa^^  AIioqaid«« 

^  ^   j^uh   — -^-  ■^-  -  i  •   ^  - 
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ANTpNII  FABRl  I.C  i!LAT|ONAM^#,^  -4 

buetat  Vlpianuj  h*c  fcribcrc  poft  »&'ionetn  com-  (bldm  quod  commodari  prius  cgerit  qnim  (Tfurn 

xnodati propodtam  fcmper  8c  onniroodo  le^s  A-  egidec.  In  coquc  apparcc  ijuancum  incertit  aa  tuttt 

quilivaftioiKin  fiipcielie .  c&m  ccfdffinit  iorii  GKt  aSio  cum  bomefi Jd  aAione  concnmc»  qwlit  db 

in  a(flioncm  commodati  Dunquam  vcnirc  dam-  adtiocommodati.anvctocumcaqux  fit  ftrifti  m- 

'aumcxCE^intadienim  cepctiiion^xnecpoicftvi;  rts,pucacumcondi<^one  fuct^aa.  Namfi  cuai«« 

•  darr«A»c taaaa$-eaiidkmn»a£tiom comiiKMbd  AioMbo(Wefi(ldti<^fiet,c|iieedinod6Asiimij; 

tjui  nnmra  confcc.uus  eft  qiiantum  cx  adionc  vtci  quialiaadlionc  pccnalicxpcriri  volct,  ncccfle 

^  commodati  fpcraic  roaiim^  ponittLn»»f»tift  vidtri  0.1  bonx  Hdci  a(5Uonemanteomnia  rcmitccrc^aut 

.•n74t«iwi.)^jfir. 'Cjl9iitri«ier6iim  ttFM]ue  agereveljf^tton  pltf<<o*(equi  cx  pccnaK 

dicip  ncfl,  t]ui  nihilptorfus  confccQCUS  cft/.  mtnw  poftctiofc.qudniquod  minus  cxpriorc  conlccutu» 

ftlH$umiiJ.vtTkum4mplmSi.LfiU44Mi^oMd.ui,ft-  fiient,liplusconicquipotueru,&  dcbuerit.  MmiU' 

^fi^PiiSdliQS  lUud vtdctur,  qnod  (criptum  cft  in  eniro  hic  inteiligere  deberous  non  ex  compataiio- 

/.jji  (uij^.dt^rt.  Ci  is  cui  commodata  rrs  erar,  fin-  ne  altetiusaifbionisplcniotis.rcd  rclitionefadla  ad 

tumipfius  admiictit>agiquidemcumco&f(ini&  id  quod  ex  ptioie  a^ioncaropliuscxigipotait.  Si 

commodatf pofle,fi;d n tariii.i^ra  fit,coinmod*-  TeroconcwntaAiofiiiticamctmdiAtonefttniua, 

ti  adioncm  cxtingui ,  fi  coram"odati,pofrc  ai5lioni  ncquc  pcriniit  condiiflionem,  iiequc  pct  cam  peti- 

(fuitiobiici  cxccptionem..  Nam  cum adlio  fiuti  fic  mitur,iuieiproiure,nucopccxccptioni5 J./.yf^r«/i«. 

iiiirc  p(znalis,commodan  Tcro  mcr6  rei perlecDEO-  n  S.t.^ManM^Ma.  Ifipigmn  s^f.dmpirH 

ria,quid,obfccru,  Ivibetn  inicrfc  comriuinc,vt  al-  h^fr.defurt.qah  non  quidbona  fiies  fuadcat  hoo 

rerapcraltciam  i  oiir.itnatui  iiuc  ipio lurc,  iluc  o-  cafuin(picicndumcft>icd^utdmcralliiclaaiieilH 

pc  cxcepcionis.  Qin de  caii£t plerique  coadifimt  ri«ratiufi»ar.'  SediUudmagiamiium  cft,fiaftio 

diccrrpoft  AccurliumSc  Bartolum,a(3ioncmfurti  commodati  cum  furrtua  condidtonc  coucurrar, 

eo  luco  didam  i  iauolenp  pfpcondi^onc  furci-  cutnon  cxtingua'  ur  altcra  peraitcram  ipiu  iurc,ied 

aa,vt  idein fit foifi»  laubleni  qui Panli  in iiA.  I.  ^«f  ope tanti^m exccptionis  diS.  l  qui ftnum  §.fikm4t 

ftruuJ7HJ\  S  fiisitndtoh!ig.&tli'son.yh'\:i\t  \\\c,h  \s  eblig.  &  d^lion  fiuc  priu^  a<Jlionc  comm.Klati fiuc 

cuiicmcom'.nodaucco»cainlubcipuctii,tencii qui-  furciua condidl.onc adlum pccpo.ia  ui : (.uin &a- 

^emcnm&ccmiittodatia^one,  &condiAione,  dtocomniodaiifitboncfijci,qnzpcui:ujc pcrinu 

fc  I  altcuni  adioncm  pcrimcrc  altcram  aut  ipfo  dcbcrctpcr  con  Jiiflto^cm ,  ex  qua  commodatoc 

iurc,auc ,  ^uo,4cii<uous>'}pc  cxccpttonis.Qua:  la-  iam  cilcc  indcmniutcm  conlcc^cus ,  &icm  fiuna 

•men  intcrpreiatib  proriui  improbabilis  eft ,  ctlm  rocepiHeti  8c  vtraque nthil  ntfi  meram  rci  pecfeo^' 

rLifqtiam  auditum  fit ,  adioncin  furti  pro  c.  ndi-  tioncm  contincat /.inrttitf  i^  . 5 /ih;  j«fff>;  frj?,  frjfri/, 

Aionc  fiutiua  fumi ,  ciim  haec  lic  rocrc  ici  pcrfccu-  Nilt  dicamus  non  negarc  Pauluiu  m  dtS.  i.fimm 

torta,iIla  Yttb  poenalia  Lfifnfitrty.    ufiifri  dettit-  perimi  a^onem  commodatt  per  condiOiottem  8C 

dscJ  fiirt.tfi  figturt  S^'S-^'''*'f'^"*  '"fi-  dtfuTt.  vbi  con-  contra.fcd  hoc  taniu:n  atif!:.r.:u  crutiu$cllc,llqnia 

<lii^&  viQdtcaciohac|>attc  xquipa(aQCur,quod  dicataiibctatircumpercxccptioncm,  fcilicecdolia 

ad  rCt  fimittie  recaperanonem  atcinet » ia  vt  hon  ijuoniam  dolo  facit ,  Setfk  ifflprobas,qni  bls  i  Jen 

nun  is  condiftioquam  vindicatioab  a(5tionc  fiirti  cnnfequi  vcIit//if/i/«(/o/»  jt.J.t.i//  fn.infr.dtrtiudici 

ii:paxccut.Diccnduiuig<(urc(l,lifania&urofiicrit,  QuiftiuiscDiinlibcratut  ipfo  lutc  ,  mulco  nug|(| 

condidKonem  quidem  fitfriaamiiipeiefle  ad  rem  ctedcndur  eft Jiberari  pcr  cxccptionem.  Quenuul-' 

pctfequcndam  ,  f  d  adioncm  commodati  non  fu-  modum  fulcmus  dicerc,cut  damus  atflioncm.mul- 

pecelIc,quiaadiioilla  cx  bono  & ^quo cll,vc &  c^-  to  magis  datidamclTc  cxccptioncm  /.i.$,iii(iif<»4r 

va* aftionesomncs  quc  bbiicfidei  eiledicnnmr  fuferfic.linittmt^6.S.iJtr^.imr.  Et  cilm  plerumqae 

fJmbotttfiiUi  lnfi.it  tBion.  bonum  auccm  ^c.Tqiuiiu  (  utingat,  vtquis  libcrandus  fir  pcr  cxccptiont,q(d 

elledclinic,  vca^onccommodaiiquicijuamcon-  iion  lit  ipfoiurchbcratus,quiafaciliascft,  nqai» 

ifeqnatur is,  qui  iam  pei;  oceafionem commodati  per  exceptionem, qu^m  vt ipfo iuieliberetur.cdfe' 

cliijilumaut  quadruplum  confccutuscft,qucmad-  quens  eft,  vt  tutius  fitdcbitori  dicctc  fc  Jibcrarnni 
moduni  dc  a^ilione  iniutiarumfaibic  Paulus  ind,  ^  pcr  exceptioncm ,  qiiamipfoiure,j^)ti)|aieni(n  cSk, 
ttpuftruian^^mfrmcif.  Erfienimquod  pcraftio* '  quod  ipfoiurelibenrasnon  fit , fimiDi^  libeiari 

ncrafurcicommodatorhabuit,  non  ex  coiu:uodii-  poftic  pcrcxccpuuncnuficuti  iithil  intcrcft,  an  ipfo 

tolubaitiied cxfutco ,  habuiccarocnpccoccalio-  iutc  quis  acUonem  non habeat,  an  talerohabcac 

hem  commodad ,  quia  fi  rioa'^6cfiiibodailet ,  fiic-  qux  pcr  cxcept  i  onem  fitmmbueri  poffit  lnihUaf 

tuin  commodacatiusnon  fccifrct:hoc  verofufficit,  ttrtfi     dt  r/'!;''/  iMr.SoIcntautemprudcnrcs,idqaci. 

vt comroodari  adioncropcjeterea iBfidaiij^w^  Dtudeiitiirimc  lcmpcr  eam  dchbcradonis  & confi- 

n<m 6ttt»g.lMitf^.S.'ntjfif^,td  i^\iiM.xSAa»  uj partem  fcqui  quc  tutior  cft,vt  &cdm  de a6lion0 

pataiacnintcftadlio  commodati,  vt  citeracfcr^  o-  danda  J  !.  u;aiit,  qux  vtium  coinpcrat,dubit3ri 

nrocs,noavtlucrumcxaiteriusia^hi^coroinoda-  polEt ,  qucmaiiniodum  in  fpccic/. /;.?r4r<iir4i»i7.L' 

ivconiequatur,fcdvttaiuto'UieinnisieraetUr,  Tkmi^  &fdf.f  fr.  dtprffiT.  vab.  Qu  imquam  dici 

nonidcmcilin  4(fbioncfiirii,qus,quoniampocna-  ctiam    r.cRf^uihus  cllc.vrcommodatiadlio  pcri'^- 

lis  cotaeft,  nec  nili  in  panam  &  odiwtt&us  indu-  maiur  tplo  iurc  pcr  CQO^^oncm,  quaro  vtcondi« 

£ta,fiu^ias  admictic,  vt  a^or  bctuitf e)J!wAno  fb-  Aio  p^r aftiohem  e6indK>dari,quia  cum  condidfaV 

tisfcntiac  Namquodfuriiamnameft&pflcna.to-  fitftri  l  •  u  .n.-m  t.imr.:ci:c  lolhpoteftipib  iure» 

CumidadociiacrumclLlnde^airfit,vcfiadione  feddohcxccptio  nccellatiaelt,  quaenonhcuribo- 

fiSttlpriusa^iwnfirVjEomrobdariadioezringuainr  naefidei  iudidis.ita  &  ftrii^is  ip(b  iure  incft.  Idqae 

iplbiurc  ,  nOnctiam a6tio  furii,n  priusatftum  fit  fjaJcri  poteft  cx  co  quod  iJcm  VIpi.uius  nofte^. 

comnK>daci>rcdunii^petexceptionem.Cur  vc-  fctibitm/i/iii/frxcMy^  .^jMflUitrdctdentibminfPn 

c6pcre!Xfewioncm,aimfiirtra'iylS;vtdiximus,to-  fttit.  V^TOmfcriptuitr^MBb  Vlpiano  focium» 

tampatnalis:  Nimirumquianccilludarquumcft,  qui  cctandi  animo  rcmcdiicrcdauir,  non  Ibltin» 
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obftridhimelTc,  nccaltcramaaioncm  tolli,idcm-  conrfquamr,vtaaor.nItcrutM  saionc  contcntiu 

Qucinommbjsbonx  fidciiudiciis  diccndum cfTc  ciredcbcat.ilUcft.quodvttaqucaaioad  Ki|er. 

Hibiancicurcxcodcm  Vlpiano  ,fitamcn  cxcaur»  fccmionemrcfpiaacnon  vt  furu  ad  p<rnamduiw 

fuitioa  condixcro  ccflarc  pfo  focio  aaioncm ,  vt  laxat.  lam  cnim  dixctat  Vlpianus  in  i.  l.  rtt  immtu 

intcl  i2.imus  pcr  condidionrm  futtiuam  cuingui  «»  »  tci communis  nominc  cum  focio  &  turii agl 

irfo  iurc  .dioncm  pro  foao.quia  bon«  fidci  cft,  ppnc,&  aOionc pro  foao ,  ncc  altcra  adionc  toUl 

idcoquc  &  in  c«tcii$  bonr  fidci  iudiais  idcm  cf-  altcram.  Nimirum  ipfo  iurc,ad  pcrc»ccpnoncm,fi 

fe  Quidcnimaliudcft,  ccirarcaft.oncmpro  fo-  priu*  adum  (it  pro  focio  quam  mrti .  nonetiamfi 

1  oo  qulm  non  compctcrc:Scilicct,vtlcxaddi«,Nifi  Ptiusaaum  hthirnquam  ^.ro  (o;.o,turtcenim  pra 

'plutismeaintcrfit.  Nam  aiminaaioneprolbcio,  loooadiocxtinguctur  iplo  mrr  li  lauolcno  ctcdi- 

Vt  &  in  citcris  bon«  fidci  adionibus  vcniar  id  mmmi.i(iu<Hni.dtfHtt.  quxalioqui  cura  Vlpu- 

auodintcrcft    quodnonvcnit  m  ft.i.la  adione  noconalufimcoiudiaonullarationcpoffi;t:nia 

■  condi(aioni$furriuc  bona  fidcs  non  rcpngnat,ira{>  mallctquis  cun,  Battolo  &  vulgaribus  aliis  inrcr- 

fuadct  vtq  lod  pluiis  mca  mtcrcit ,  pofrm  pcifc-  prct.busaaioncmt..rap  ocona.a«oncturrmam. 

oui  pcraaujncm  pro  focio,  ct.am  poft  propofitam  tcrprctariapud  Iauolcnum,quodramen  nd.culum 

fiirtiuamcond.aioncm.idquc  conucnicns  eftci  cllc.nccvliomododttcnd.poirc.amd.x.mus.nan» 

ouod.nhoc  tf.fcribit  ir,  l.cctnon  dccondi<aionc  ncqucpcrpetuu.Bcft,vtcumvt:aqucaChofc.  pct. 

^,t.ualoquatur.fcddeacbo.e  lcgis  .\qml.x.  Scd  fccuconaert,adf6qucctiam  vttaquc  bon^fidc.al-. 

(i  p.iuscpcroaaione  prolbcio, quamuis  peream  tcrato llacaltcram.  Ncqu'-c..im  n?dum  ficcom- 

conlccutus  limomnc  id  quod  mca  intcrcft,  nec  n  um  d.iiidundo  ftatim  tohctur  adio  pro  foao. 

pvoindc  .mpUus  quicqua.n  confcqut  poHim  per  cumprofocioac1.o&nominumrationcrahabeat, 

c  ndiaioncm  fiirtiuam  ,  condiaio  tamcn  iplb  qnam  non  habct  adio  comiruni  diuidundo,& 

iurctolliiionPotcft,quuft.iaiiuriscft.nccmea  ad.ud.cat.onem  non  adra.itat  ,  quam  communl 

Qu-dbonum&«quumlitinf,ncitur.  Eltigiturne-  diu.dundo ad.o  adraittu.fedfi  pofteaprofoao 

ccfiiri*exccptiodol.,f.poftquimcgcfoprofocio,  ^gatur,  hoc  mmuscx  ca  ad.one  conlcquctur  a- 

cond,cim-|J/>ra««m,4.«.)f««"^»ti'5-^-  « pnore aa.onc confccmus  l.t.vti- 

/?i»«lndeci.amcft,qi!odfoausqu.rcuommunis  dcm  V|p.a.i.noftcrfcrib.tmi^*aKi»iyiMjr»/»"»- 

■ .  ftutum  feat»  li  adione  pro  focio  comicniatur ,  ea  If^Suc  quod  vna  adbo  rci  pcilccutoria  tollat  alte. 

•  ipU  .ftionc  conl.qu.tur.id  eft  ^quitatc  ipfius  iudi-  ram  «quc  re.  pcrlccutoriam  .  non  tam  ex  folo  fic 

c.i  xtml.tnimiudltumi^.S.  ^.co,m,Hr.diutd.^i^h  q"od  vtraqucfit  rc. pcrlccurona ,  velbon.fidei 

alrcra  aaionc,  idcft ,  i  condid.one  furt.ua  libcre-  qua  cx  eo.quod  vtraq-,  fit  «qui  plena, ncc  vna  ple- 

Jur  &al:e.unaaa.onccontcnrus  clTcdcbcam  1.  n.ora  tcia:al.oqu.nl.altcrmra  t.ntuml.cboaxfi- 

Td  lamt  <oj.fr.Pr.fu.o.  n.ll  quis  d.cat  id  ficti  iurc  Jei  fola  illa  exiinguctur,  non  exnnguet aUcra,  qu« 

iuodmfpec.aUadk.Uisprolocioqoxabali.se  ftr.ciaeft:cxi.nguctuttamennon.ntotu.fcdquate-, 

rr^bonx^hdc.  adlion.bus  in  eo  d.lTlm.Iis eft.quod  «us  ex  pnorc  cunlccutus cft  ador,fcd  I.  plcn.or  fit, 

:       1  fulum  dircda  cft  cx  vrtaquc  partc  . nulla  con-  u  ellc  lolcnr.qux  fant bonx hdc..(upc.ctu  iUa  q«? 

r«n3/edcturac.uldcm  nominis&.uiis cd  ,ncn  bonx  fidc.  clt .  «n  co  quod  plus  cont.net  quant 

•  ^  ptiorlmc  vtraquehtaa.obonxhdci.fiucvnabo- 

minusexuartcilliiisqu.  conucn.  ur.quani  cxpaiic    r    ^  ^  >  n   r.     .       xi.     .  _  r 

!z  t ,  tanqu.m  qu.r  llc adt.o  vtnquc  pat.i  nx  ndc.  .l.a  vcro  ftr.aa.  At  ftrida  nunquam  ipfo 

comraunis ,  &  cx  qua pcnndc  aftor  ipfc  condcra-  u"c  tull.tur  pct  pnorcn.,  fcd  opc  tantum  cxccpc.o- 

comrounis ,        »j    t   .    l,  r  nis.quia  ncc  bona:  fidc.  rat.oncm  admut.t  ncc  plc- 

rar.  polTit  ,  acquc  li  a  loc:o  propna  J^Jcpara^^^^^  , J^^jTc  poteft  in  co  quod  adons  intereft.  quim- 

«,onc  hur  rTSrc  uLcamp<xn..li,ert.vcfutuaa.o  plcn.orem\on-' 

n.iodiii  commodati  avaiiinediuctfumclt  htlic-  u"«-""  i"-  >  •    ,  V  i  i 

;Sr.  com^ortoragendo  comaiod«i  cogimrle-  dcmnat.oneinhabcrcKoiru,d..ph  lalicctvcl  qua- 

Aqm  ix  cxcept.oncm  .cinu.ac.vt  hic  kr.pmm  d.upl.,aut cxicpcniione  t:,g.nta  d.erura  .  vel  amil 

•f  ft  fdTamcn  fit  Saxquitatc iud.c.,,  qu.a  bonx  fi  p.?tcrin.vt  adu. lcg-s  Aqu.hx.  Et  .caquxft.onera 

dc.iulT.  dol    ccc,  t.oncs.irlo  niclfantlftdttfi  hanc  totam  qux  aaoqui  pctdifhah.  pcrplcxa 

fac.seft.concUidcndamcHcaxb.tramur.Supcrcftn 

no^/p cr  aaioncm  .pfam  comraod.ui ,  qux  da.id*  .noncamus..nalc  Accud.um  ex.lt,.nare.non  relpo- 

commoltano,  c«.  fol..  contt.ria  competit.Scd  d.flc  V Ipum.m  ad  quxft.oncm.qu?  Fropol.ta  hie- 

in  aaTne  pro  foao  ,llc  ,plc  qui  conuenitur  etiara  rat  in  dh,  verb.s,.«i«j<«mrr«  «  »tUrt  d,bu:.An  la- 

rcrrei,°tcl4u«r,quomcdoln  hcet  loc.o  dcbcat  ccd.aa.o  contra  foaum.ex  cu- 

Z  n    q  ,.cob  eim  cauf.,,.  m.xtx  appcllantur  &  iusfa<aoconucn.tur.Narn.m6  vcrolupradidla  lo- 

ScMUodiniisvterqucaa  cutiocft  lureconfalti  modcftc,ytloletraag.squim 

dubitantcr..dpropofitamqu?horicraielponden. 

,  r  «mm«; dtutd l tntcnuy.h^.trfr.dcobUg. &4-  ns , & qu.d.m aftirmat.uc  ccd. aclioncm dcbcre, 

aunl"^c^^^^^^^  i„  duplicibusiu-  &  refponfioras  hu.us  adhtinaaux  rationcm  ftacinx 

dKusTc  qucncccfl;r.oacador,&rciseft.  Ina-  rcddu.lhslcque.u,bus  .c.b.s  fif.ftid.^numdtd.t 

a,oneamcraprofoaopotcftitaqui,cireaaor,vt  sUtT,<iuodb,cyuuStu,nt.r.^^^^^^ 

„n°cn  non  fit  «us.  &  ita\cus.  vt  non  fitaftor.  Dc-  f«fl»r«r.vt  ir.lupct.onb  dixiraus.Ellautc  longc  me*. 

nTquc  aclio  pto  ficio  non  tara  raixta  eft  quim  piius  quod  qu.dam  putant ,  quos  rcfcrt  Baaoltts, 

coramu  usiua  &  norainum  rauonemhabct  ,&  pt.orcm.lUra  relpon,.onemco.ng.mvetl,c..«/>r. 

aS  c^ncsnon  admitur  l.fi.aumfit  ^vfrofo-  r^^««^««r,r.  cum  hicverficulu.  refcratur  non  ad 

JtFaraLcrafcund*,coramun,d.uidundo.&  idquod  de  ccdcndaaa.one  piius  d.aum  fucrat. 

fim.mrcftiadotum aa.ones raixt^  f.nt.non com-  fcd ad ,d  quod  proximc,xqudrimum  elle.  vt  com- 
mun«  Katbautcm  quam adfbrt  Paulus ,n modatoragcndocoramodat.rera.ttata^aioneralc. 

X/,curlodasconucntti.adHoneptofoc.opro-  gis/qu.hx.  hocfcnfu,vt.ncommodato.,sco.,ra 

<  i  jSaura  rei  comraums  futtum  cidcm  ailione  .i^lum  coramodatauura.quucm  coramodatamh., 


1 


t 


\  I 


.s 


.•V 


.  "  Digitized  by  Google 


gcrit4jHlpa«»*^Wiiio&f!^if^ione  nt,fipc|08  a  &ex  cuias  gcfVione  uqui  non  gffncconp^airar»' 
ga^  comRioiativd  aAionrm  lcgis  Aauilixnpit'  cccul1imato(an^aciiwliibitatumefl  U,  |.lfMK 
S^,vcl,nmalitjege  AqiiiliarxperirCfedhofltevc'  '9kmKufJtmdjldtriMkm.iifh  &l.ukiftii&if^  f, 
hocminu  conrcqiiatur,quotlex  caufa  commoda-  vUMddmvi.tum.fTi.]  qiiod  -iubiicic  deduobus  cor- 
iiiatnconfecutuseft.  Vtroquecnimca(uresco-  .  ceii,  qua{iinus(]uui}tieiiieiD(it ,  accoinmQi^mtin 
Wrmreci  lit,Tifnoti  con(eqaatar  aftor  dt  duplicf  iMmeft.Mfii  in «oadt debendi genemle eftP^^ 
•dionc  duplicem  indemnitatem.fcd  vnaindunta-  qui  conucniiuradVionibus  fuis  contta  correumce» 
]MU  Id  cnimcftqaod  Vlpianus  fubi^it  vifiert  deicpiopaite  aeditoidcbtit^rtmbtndft^rm^tifg 
liabetentfonnhlDecedendtnamqoeiffioneiun  Nonidliibin  iUndiibttftioi^^^itaft 

faris  fenicntiam  ruam  cxpiifiicrar  m  vrific.  rirffw-    Banoluspoft  Azoncmadhibet,anisquicdnu!eii8t" 
dum  tra  vt  dixiraus.  X^id  autcm  ftaci  m  iz  quitur   tur  ex  cocieis  talis  itc ,  qai  iioploratc  poffie  jbcti^' 
tumttfi^iMirfm  i^umh^itJiqmliAtiSmtm  t»mm§.  '  dnmdlmlioms,neiene.nan»&ittreveeere^^c^ 
4«#rnonalf6  pcninct  quira  adcoittirmandum  id    incognitumi  itctcoru-o';  bencficinm  1^0|^^||^&^ 
'auiKiprokimi  didlum  lacrat » qimmodatorcni  dc-   nisa  iulbniano  duntaxac  inuodu^mK^ifytMt^ 
••'S^foci'>  qoem'  conaenit  icj^Aquilije  adtontf  4wln<i,vndeiam|meft  il«rl.lifeir«C;Mif«|i^ 
Ccdcic  iducflus  fociu  &  cnitis  dolo -iutculpa  aliiis    obtinehar,  vt  corrco  quifftlus  conucnicbattwijjc» 
conjenitttr.Lftenimoi>tin>aratioprot«terquamid   ditor  aducrfus  cotrcum  przftjre  ai^ioncsc^gin»*' 
fien  dVbcacquiaetfi  aoacrias  eom  ipAim  commn-   tur,nec  aliocemedio  fblidum  fotnen  n  coireo 
datiagcict.quidimnuin  in  rc  commodua  dcdif    ciniipolVct  d.l.rtm  btrtdtKrum.  Eaquc  puti^lunofla^ ' 
4et.cqyiflimum  ^  (Tec  adorcm  commodati  aeendo.   dubita'  idiratio  ad  huoc  locuin  ede  viddiatatpron 
ipll  refjiittefclcgis  Aquilir«ftioncro:ne  fcuiceta»  pterquamnoneHetcogendasconimodatoradio^ 
liccr  pofito  luir  dii[ilicem  inclcmnitatem  aftor    ne  Cwdcre  co.nmod^Ciiio  ,  conurnto  ex  alt^tu 
Coiircqueretut:quQmodo  cnnfcqucreiur  etiam  il-  ^  rommodatanj  pei fona , quod non  cdenc  ' 
1o  eaTu,  qno  ageret  aduerlasaUerdmexconvisa-  '  cd  inxtaPapfniantntiodnauoikeaiindLiL  ipij 
Aione  commodari,  finoneiccdcre  coi:eretur  a-    Jif^r/^w  .Se<1  nifliccrc  vifumell,qnidfintquodaii 
^iona  legis  Aquilic  aduerfus  aliuin  cuius  cu!pa   modo  coctci,vi  Vlpianusloqaiturini.I{.^.yiMv4i 
damnam  contigu ,  nam  6c ittaaAione legis Aqni-  j|*./!|^.Non  vt  omnimodo  ocnniquc  cafii  padUt^. 
|i«uniundcmconfcqueictur,q<iantum  iam  adio     da  firadl:o  vniex  cnhiodatariisqui  conucmturad^' 
aecotnmodaiifliiiret  confecutus,&prfterea  quod    u<  tfus  ahuiucomjn  datarium,  quomodo  indao- 
lli  aidtione  legis  Aqu  lix  amphut  eilecextriginta  busveiir<>rmscohtingcret,Ttdiumas,(edvte9 
.4ienni/iiepctitione  Miror  veto  quodBartoIus  pofl    (altcm  cafa  quois  qui  conucnitur,ex£aAo8ccaI'*' 


qua 

cdeadiimplum  iUud  quod  pcr  inficiatioiiein  prio-  lum  quoquc  cum  vnius  faiftum  alteri  noca,  yni 

lifimploacoedit,  non  quod  cx  tcpetitibne  n^inta  cnim  omniameftob1igatio(.|.i.i.  i>tft,  dfM^rf^; 

^ieilln).  Eificnimadioharcex  carum  numero  eft  qur  in  duobus  commodatariis  eft  diu«U|^iCdo« 

quz  pct  injiciationcn ciefcuni (..^.Cfii  de  Ug.A<jHU.  plex:6deiu;)otum alia  ratio  cft  ,  vi  b:nd  Acouiiao 

Booideotamen  panaftdidtor.nonmagis  quim  nont.  Eiii entmii  quoqnc  cx  ptupnaobti^^daii 

li^ia  depofici  quxperindc  ccfcit  pcr  inficiatio-  fit.gnli  c6acniuntur,tamcn  ob  fadtum & dcbiCBfl| 

ne  )  $  falfiim  x6.liifiu  dt  dHm.  &  ludicau  ,  &  aliz  pciaopajis  dcbitoris  coueniuncur,  cuius  obligtt' ' 


dc  quiba  apQd^tinn ^r  fmitmjnt.  19.!». vir.  vbi  ni  mdlit4imkJ.pr^mc.  dtfidiiglU^duiifii  i}.< 

Cuiadus,  qu« umen  mcrc  funt  rci  pctfvcutoriac,  f»r4/.Idc6quca<aioncs  fidciu>fori,qai  priorcofHlt^ 
siuUomodo  autempanaks  :i<:d  quoniam  plemn  nitur»cedi  acquumcft.  non  modoconcra  prmdMi> 
que  inealis  fuprii  damnam  seihma  nr  $.  Wr  iHit^lem  debitorein[qttamais  fuperaacoa  fithjccccin^ 
yirkklnftit.dt Itg.Aqutl.  Fucnim  pcr  accidcns  &  ab  nifi  quantum  ad  hypothccariam  adionem ,  eum 
extrinfccoTtaftio  lcgis  Aquiiix  detu  ad  dupiu,vt  habcat  ceum  fiiiis  obligit  im  a^ion^  mandatt  a 
<Iolo(adelinquenrisnegatiopuniatar,noncxiiata  mandattamintrrceilertr,velncgotioniiligrft6cumy 
raaAionis,  vtexvcrbis  iplislcgis  Aquili.c  app  uct  fi  i.ullum  prar>  c-  rcnt  mandatiiin(L<xw4nitfr«xo.§. 
ti.&  i.Uttltxti^iurMll^.Aqml.  Idcigoduataxac  i.i»>  M«'/<('ir  3icdexiaaduei(ittcli6dciuflbics^<>ifc: 
in lcgis  Aquilic  acUonc  amplias qoim  in  a^^donc  tnqootalioqai  nnllainluberetaAioimrf Lvt . 
■  i.eftcintcl!igitur  quod  cx  tri-inta  die-    iujfor  .  9  t>  f  dtfiJeiuff.  Quod  &in  m3oHafioribusB&j| 


rum reperitione  fimt>loacccdcre potcft, non muyi  iijaetiftjidtmgittt^^uiMtmtt^tn^i^tu.  Nttm[ 
cx  deUnqaeotisiBficnitone.  NeeiMan  iftiaUt  eor^kmnam  altqaodl  eft  cedentis  line  cuius  dtC* 

«ete,vtexip(itt- -  _  _        .       , ,   

uutemaddit  Accnrfius.induobus  ccn:  irotili  is  1-  fijciubcre  finon  cx.  refsc»JaiAumfitl.rw/| 

dcm  efte  ,  vt  paptUi>sei  contra  qucin  agu  cedcte  dtdutb  rtii.Cum  fidciu(lbnim&  corrrotuin 

debcat,a6bon«aiid|ie Iftlihidiu  ahum  quigcfteiic  ninino finciepataa^ddc his hadcnas,i 

^^^'i-.    ■  ■  ■  ■'  ^-^^'"'^•^  ' 

v^^l^     "      ;>*rPoHPo«iv$  !ib.5.adSabinani. 


'.1= .  '> 


bigitized'  by.  Gopgle 


JN^Emoeiiinfcommodand^ 

aotctn  verum  cft ,  adus  nunquam  operari  vltia  m.» 

Jl AT.ort.CominoeUtu  cll  ez  namcto  &:  gene-  ten  ci  o  n  em  a^endum  vulg.Luii  §mim  19.  &  t/fjjiqj^ 

^eoranicoacn£hia.qoire,ideft,naditidaepetfi-  frfrMfAmtrtMt.  Et qucmadWodum nOiil aftfiP 

ciuntiirj  tifit  cuf  Inft  quAmsiLrt  contT.»bl.Lt.^.ii  qut'  quitati  naturaIiconrcntaneuroeft,qu4m  volunta- 

fw  Mf  ii^idtM^ijrtS.  Acqot  aaditio  eft  vnusj»  lein  ^mini  tem  raaxn  tn  alium  uansfette  volencii 

inodisiexaeqiiirfdiince'  Quiritiain  domtnijqito^  nsuah^^^iMrmiiltf.i.hMiiiniHtrtiinfr.dtafi-' 

Vlpianu*  rcfcrcin  fragmcniis  fi/.  i^.didcqu^t.m.  9ifir.|grjfcrtl.lianihiltaniabfurdum,autiniquum» 

iJrddttit XQji^M*cfnr,rtr.4»imm.l  traiititmlmt  10*  quim nt  qns  vel  inuitus  vel  citans  icaiiuB  domi- 

CtdJtftO,  Ecgo  edaracz  emmnodato  cratuftitttr  niammstmc  Lii  quod  ncfltmm  11.  iinpl»mr»  l^pra- 

dominium ifcilicec li icra  fuam quis  conomodwe-  (UTMr^.'u^Maiquir.rtT.dtmm.l.fiii^n4y,mfin. it 

m,Aoactiamfiaiienam,  cuiitaUenc  qoofne cei  rtfcM.vmlfJMm  ficiicuiidp* 

cotmnodacam  poHirconfiftete  Uttnmtdmt^  mfri  minta  i«(M WSNiiii  certis  &  legitnnit  modit  tt^ 

hKtit.  Nam  Sc  in  vcndiiionc  iciem  conringit ,  vt  ct-  quirunrur , eriamiivoiuntas rnnsfercndi  Sc acqai* 

iam  cci  aUcmB  venditio  valcat  L  nm  MiUMm  i^i,  infik  rendi  domii)pj  vcrimque  concucmc  U^fifr.fij^tfi^ 

dciMiMfr.  Mi;pr.6eceominntramenezTendttionc  ptttt.  ItiineCflificenis&icg  timiimodiiamittaa- 

cransferaiur  dominium,  fi  domii:us  venditotfuit  ^ur,intprquosnec  ipfadomuiivoluntaseft,finoa 

Ijixtmfttti.  i.umfrM*3u/i.e0^t.aklio<im  iaitcmv-  ciruius  a  iquis  iuftusaccedaci^^Nij.  $.  lUfirtit^ 

lacaDiendil  cohdido  tn  emptoiem  ccansfe ranir  t.  tuinfr.  dt  «cqt.ir.ffl.  Quod.tretft  ad  po^ffion^m 

(£aWMt74.iirc«;xr.nff^.Adcb  vtnc.i>o  poHlt  viJc-  rci  commodaczpertinccec/ilong^faciliaseft,  vC 

ci  eatn-rem  veadidiflede  cuiusdominto  id  ad^uqi  pcr  ttaditioacm  poild^  ,  quim  vt  domioiaio 

cft,nead eraptomn cciini!recf.pMtfr. t.tttim.ttMm  cmnsfencar,ac»mcd%ieeipfaqaoqaecz  comnlto- 

Itf.  De  porrcdiune  autcm  rc:  con^modat.e  mulco  daiocransfcrtUT,fidccapo({e(Gonefntelligu,quai 

fnioas  dubitan  ppfle  vide;ar^u:n  in  commoda»  vere  ac  propii^  Doifetsio  eft.  Jsenimdemumvetdi 

tariitm  transfemciir.  Quid  emm  alin J  eft  ctadiiio  ac proprid  poisider,non  qui  fimplictter  &corpora« 

quarapolleflionistrannj.(u)  ?  /  )  inprinctf.  itsSion.  lirerremdenoecaiinina.vc  Ioquuntur,dctenucio* 

Etqnomodononpoflidecivqaietiaro  vfum  ne,(edqaiilMmo  doau»i^                    —  . 


reihabet.&quideffliniiito  qu-^qucdominopoft-   phiIodBdmttjidiC{.f.i^./S|ifl'  ^  ^ 

qaam  commodatum  fadluni  cft  r  Ncc  cnim  com-  tem  tantum  abcl^  vc  animo  domini  icm  tenca^ vt 

modaioripermitticut  tntem,>elHuc  comn^odanuai  c  coniracio,  ii velii  ampo  dpmint lem commoda- 

icuocacci!.i»MfliMwi4tfsi7.$.i  ("/'''^'cfr''  -  caffloointzeAtMjidciplblwtmfiirei&incipiat,A( 

DiG*  Nonoranistraditiotr.msfcrt  dominium,  furtiiia  condiftione  teneti l.fiiciliyt.infir.dtfitrt.im 

mccR  l  dominotpro&^fic,  icd  ca  taiuum  qux  qutitfHami^jlttkli^^txi^M^iM.LfU.  CM 

iufta eft,non  qacnada iMtmqium  mii* it.it dcquir.  furt.  quoraow»  U  dedepofitaife  ibEfptttra^ftinf/l 

rtr.domin.  Iuftaver6iniel!igicur& non  nuJa ,  cjux  quiiirifuutuitiMfr.&$.i.infr.dtj>»jh.  Ec  long^ aliud 

iiicxtttulo  aliquo  przccdenteeoqacbabili  addo-  cftpolstdcre,  aUudefle  in  poiicGionc  L/i  quit  mi 

snininni  craasteiendum ,  fiediWineamfemad-  p»jiftkdtqf^L'tin§6.%:»quiregduit infr. dtfrttmr, 

'ptobaitt.  Qg^ii  eft  ciiulus  venditionis.permuta-  Gamippdatariusin  po(Iclsioaeqaidemcft*iednoa 

tionii,dona(ionis,mocui,&  fi  qui  func  fimilcs,non  pofiidei*cotnmodacotM«id.pdUb^|i  fXliasicilicee 

ectam  cbminodati^ccfi  eniin  Citulus  comroodari  nomine  coeimodatartcu rem  tenR^isantem  poi* 

non  cft  tniioflus,  vftiioihtiiilpro  iniqno  acdpias,  /ider  cuios  nomine  poGidctnr ,  quia  non  idem  eft 

nonefttameniare  compacatosad  hoc, vc  domi.  porsidcre&^aonomioepo||idcse4jNd^^ 

nium  cx eo  rransftmtac ,  qoia  nem6"%cnnmQdan-  it4cq  ^/.Er^dtom ^ttemmuAmtttM 

doidagic,  vtrci  fujcdominiiim  cransferarin  ccn-  n  nn    poHlfsionrm  tci  commodatae  recincre  /J 

modataiium,  quemadmo^f  fiibiicicnt  in  Lftq.  fttutqutmlttfi.itinstri.  Idcmiiais  eikiade|!C|fin» 

CommodatomcnimccttilKSij^M»**"»^  '**»7<|pF'M^*«#-^»/''.            "  ^ - 


■  ■"••.^-■  ■■fl^, ■        io.lBE>«Jibn>»,aasapiiii...  •  •       _      '  "''^  ':^<^; 

EVm^ut  tad  comniodatafl(|acc^t^fi^      rem  vfii  fiBt^  in  quani  iu^' 
pir,  nihil  prxllar^  eakiii  l|ipa|i^il^ 
eiiliiam,fi  culpa  eiiii  fidt  decerii^ 

Adt.Eitmqui\o.  ca/ir,vtBirroIusloquitur,ciimldi€lumfic  intc^ 

R  AT.ny  ■.  Commodatacias  oroiiimodo  tcne-  concrahcntcj,vtca  rc  ita  vtexecur:fcd  impucacc  fib* 

turrcm  cdmmodattmieddeieti.>.*fa#^ifrir#*f.  commodator  i]>redebeccariii  cmn«£im  wtm^lt 

AtquinonvidcturreddcreqoidcceTiorem  comodaucriccum  priuidcrepotuerir,  8cdcbueiic 

i^daiW yyfirtdia*i*f.\rtcii.L\%Sirttitftfiut6:i«f.  fore f ^^^' ^^" «« deietiof 

ia*f  Ergo  tametfi  is  iqui  rcm  cfimodacam  accepir^  «|u  1 1 1  acliMKjafwf  ntiorgo  n6 poteft eotiiiiiiiai 

inetmtcm  v(uslit,inqua«iaccrperit,fiumendc-  cencricomodatarius.qmppc  qui licat de quaLbcC 

efetiotilUfedafiteriamdtial:«lpam  comodatarij,  culpaeiiam  leutisMiu  leneacur  ,fine  culpa  camea 

dicend^i^eam  non  bbcnriifon  mlnasenimlidc  aliqiunwnwienic.  «enemle  aotcm  &  pcrpcmadl 

■'*ftftfdBI«ilWrddj;ur,quimfialiqaac5modaT»rii  eft,vtctilpaommnonullafitciu$,  cui  nilnlpenitaa 

<;a!patntcrueifiaet.  Ucc.  Nihatafacipoteftcfi»  jmpuutipoceft.Quod  acuipaciu^aliquaAt.tcne* 

modatario.qoitecommodatavfaseftimtamtai^»  .  bitM, qAnecri  tcddid^^^ 

fiHncemtnqBaiBaccepi^ftniilbipfinicii^  wddidit^M-**^^-^'  ^ 


ANTONn  FABkl  I.  C.  RATIONALlA  V 

Si  rem  infpC(5tori  dcdi:an  fimilis  Cit  ei,cui  commo  datarcs  cft^quxri  rurJ 
&  Ci  qiiidem  mea  caufa dcdi,clum  volo  pretium  cxquirerc,dolum  milii  tantum 
pra:lhbit  fi  fua,ctiam  cuftodiam.&  idco  furti  habebita<Skioncm*.Scd  &  fi,dum 
fcfertur,pcriit ^ :  fi  quidcm  ego  mandaueram ,  pcr  quem  rcmittcre ,  pcriculum 
jmeu  m  crit:fi  vcro  ipfc,cui  voluit,commifit ,  xquc  cu  Ipam  mihi  prxftabit,  (i  fua 
caufaaccepit. 

aU.pAVLVslibro  i8.adSabinuiTi. 
Vi  non  tam  idoneum  hominem  clcgerit,  vt  rcde  id  pcrfcrri  pofTir. 

Ad\  \.iirtmEtl.<jMinoftUmidoneum  ll.  tcdctiam  iis  omnibux  quotiimcx  iufta&  hoocfla 
RAT.ovB.Cum  quisrcmahqua  m;pc<aoridc-    caufaintcrefti.f»i«»9.i/j  «B</«/<r»8o.)>.i.«/r.  dtfurt. 

dit  in^picicndam  concradusinnommatus  cA,  ex 

quopromdc  non  alta  nafci  \€tio  poccil,qu^m  prx- 

icripris  vcibis  l.figrdimum  ty.f  i.itifdtpriftnft.vtrb. 

^tqui  cotratSus  commodari  nominatusciltcx  co- 

<\  ic  nafcituradlio  propria  &  nominacaipr^torcin- 

troduda  q    dicitui  commudau  l  i.Cnp  h*(  /rr.Ergo 

non  potclihic  conira^is  fimilis cirecutiadtui co,- 

iTiudui  DEC.rontradliis  innominat  licit  totog!- 

ncrj  uifF.i  iiir  anominaa$,n  eru  nquetamcn  limi 

lcsci.iu  ir,K<bintq  lim.lcj f-rc prrftarioncs.pio- 

ptci  iimilcni  iiatiinm  ncgoiij  gelU  vt  in  hac  (pccie 

conringit  in  qua  liccc  "Uflum  litcomniodjtum.at- 

tainc   negoifu.n  qiiodgericur.pioj>c  cummodjtu 

clt,aur  p  opi-  (ir-politu,vt  ioquicur  Vipianuscv  Pa- 

Eiiiiano  in  d  l.figr4tuit*m  ij.S.PdptnuHm  dttki  l.fi  rtm 
nMurslu  ptn.natm  z^.deprdfcr.vtrb.l.  i.  ^.fiquit 
ftTHuni  t),t'if  i^r^«/{ir.Oi(lingurnduin  tamenelt,vt  VI- 
pi.ii:us  lik  Ciibii.anmcacaurAdcdcrim  tem  inlpi- 
cicndjm  dum  voloroitailisprcciiim  cxqiiiterc,an 
lua  nunq.iafi  vno  calu  pocius^quam  alio  com  10- 
d  uum  lislcd  quiapriore>.a(u  dolam  fulu  prxftare 
nuhi  dcbct  is,cui  icm  inlpicicndam  dedi,cxcmplo 
rc.commudatarij ,  qui  fui  taiicumluc.  igratii  coin- 
modatuin  dcdic,  )'o(lerii>rc  autcm  caln  ciiam  cu- 
ftodi.iitsidc(l,cxadil]iiium  in  iccudodicnda  diU 
g  n.iain:etcin  loquoquecoinmodatarij,  qui  fui 
lanciiin  gratiacommnd  icum  accf  p  r  Eadcmcnim 
i;aiiua:q  :itjris  61  ca  lcm  xquitas  didinclionis  ocu 
habct  ip  o  mimodac-  irc,  &r  co  qui  rcm  infpicicn  - 
<iainde4u:iicmquciii  commodatario  &r  eo  quire 
infiiicierda  aiccpit.rccundumkaquzfciiprimus 
in  I  fivt  itrtt 5.  S.ntint  vuUndum  fupr. bot  ttt.  Quzrit 
autciti  Acciirlius,co  caiu  quo  les  inlpc6)ori  daca  c(l 
inrp>cicnda,robusdantrsgrjtia,q.iocafu  diximus 
dotu  i)  ([''jcaxaiprxdaieiilum  dcbeic,  .in  inljicdlor 
f  robaic  dcbr  jt,  lc  linc  dulo  malo  reni  amitiiTcan 
,  Tcr6  is  qui  iiirpicicdam  dcdit  dolum  malum  inlpe- 
il..risiiucrucniflc.-hi  tandccum  Azonercdtccon- 
cluditcx  iurif  rtgula .  cumquidolofadtuciTcdicic 
dolii  ^)iuba>  cdcbcrc/.ftftfrif;  19  S.qut  i»l»t*ifr  .dtpr»- 
\4t.  Tsenimquidtcitprobarcdebcr  non  qui  ncgat 
■  l.i.to.l.»miiui,i  dlt*il  (iau  Ud  j)  f^ecusdt  It^dt.i.l.fimU 
'ItS  CjUngtt.4(t.  Planc  amifsionem  probarc  debec 
i$qai  fc di  ir  rcmperdidiflo.Cuipamautcm  amif- 
fionis  ille  qui  atlegac  l.fi (redtttr  3.  ttd.  ttt.  vbi  Bar- 
Coius. 

a  Et  idtifnrti hdhdit  dSuntm.  Ra  t. d v  b .  Furtum 
«ft c6trc«5batio rei  alienxinuitodo:ninoi.i. in^i  it 
ftrt  Acquin  is  qui  rcm  luam  infpicicn Jam  dcdit,  li- 
ccr  infpe£lori«  graiia ,  nun  eo mini^s  dominium  rci 
Tiiq  rennct,in  16  lor  gc  magis,quam  is  qui  rcm  fuatn 
cnmmodauit  l  rti  commoilaft  i.fttpr.  Ergo  (i  eius  tei 
furru  •  fiAumfitjfurtiadhoipiidcbcicompcterc, 
non  inf;  cAoii. 

DiCi.Furii  adio  non  tantiim  domino  compecic. 


Atquicx  honcftacaula  CKisintcreft.qui  rem  infpi- 
cicndamacccpit,eo  niniirum  cafu  quopcriculam 
ad  eum  pcrtinct.quin  eo  nomine  tenetur  ei  qui  in- 
Ajicicndain  dcditiVtproximediximus.crgo  ciacfiio 
furcidadacft,nondoinino,  cuiusnihil  intrrcirc  vi- 
dctar,  ciim  paratam  habcat  aducrfus  inipciflorem 
profua  m  lcmnitatcaiflioncm  Irtminf^tinnddmf^, 
todtitJifurt.\ungt:  U.  t  .ftn.dltMltdtm  Pautptmm  i.4. 
Uvlt.mpj.fup  Sdut  idup  fidbul. 

b  Stdttfidum Tifiriur ;fii/.RAT 4> VB.Commo- 
datanus  tcncturad  icm  commudacam  omnimo- 
dorcd.icnd3m  i.  1.  f.  u  (juoqutit^fiddeebUg  ^ddm. 
Eigo  fuu&pcr  culo  !k  (umpcii  dcbci  cam  rcd  c- 
re,quia  vtilitati » iplius gratia  id  hc.vt  IrbactuijirjJ,' 
ftdttfi  iKS.i.shi  fiiLaniwxsfupT.ddixbib. 

De  c.Conimodaror  qui  com  iiod  uaiio  manda- 
uic,  per  quam  pcilonain  rcl  toraodata  tcfcrrctur, 
llbi  dcbi.'t  imputarc.  cur  miniis  idoncam  pcrfonam 
ad  rcm  rclir^ndam  clcgrnt,  lu  uquc  hoc  iplo (it 
inculpa railxclcdioiiis ,  non  debcc ipluis  culpa  id 
commodacani  damnum  peniidcrli  vcr^commo- 
dauruisipfc  rcm  rcfc.cndatn  commifit  ei  cm  vo- 
luit  ,  xquc  ciilpim  prxftjtc  dcbcc  liliii  tanium 
gratia  commodacum  accepcrai ,  quia  xqn^in  cul- 
pacft,  q  ioiinon  fatis  I  loncam  pcrfjnam  cl 'ge« 
nt.pcr  qiiam  rcs  commodata  rcfte.idcft,  tuio  pet- 
fctri  rcfcriiqu:pi>llct. Arf  ibiicicut  in  l.ftq.  Quid  (i 
commodantis  tancum  gratia  commoditum  fa- 
«^um  fucrac,  fblum  dolum  commodatatius  prxfta- 
\ml.fimticdufdii.infr.  Eft  igitur  illainterhos  ca« 
fus  liificrcnua ,  quod  commodatorciplbmandan- 
t : diftindioni  lociis  nullus cft ,  an  iplius ,  an  com- 
modataiij  gcacia  commodatum  facluni  /it,  quia 
cum  cciam  cum  folius  commodatailj  £iuor  vci/a- 
tur,  voluntati  tamcn  commodatoris  obtempera- 
rc  commod jcarius  debct ,  ncq« culpa  ci  ahqua  ob-. 
iici  poteft ,  quod  minus  idoncam  pcrfonam  clcge- 
ric,  quianon  clcgit.  Atciim  ipfc  commodatarmi 
commitiitccrcx  pcrfonx  rcm  pcifc.'crdam»(iqui- 
dcmfui  tantnm  lucrigratia  commodstumacc«.pc* 
rat,  diligcntiorcftc  dcbuit  adidoneam  pcrfonan» 
cligcndam,  ncccTrcrculpa  (i  malccligar,  calpam 
poir6prxft  re  hoccafudcbct,  vtdixim  j$.  Sivcro 
fauorc  commodantis  accepeiit  commodatum,  eft 
quidcm  penndein  culpau  minusiJoneum  laco- 
rcmelig.it.  $cd  nonidco  tcnccur,nempe  quia  cul- 
pa  hxc  lor  gc  diftatadolo  ,  qiictn  foiumptxftjrc 
hoccafu  cummodatarius  dcbct.  Atqucttabcno 
Accurhus  nollcrdift  nguit.licttnuliamdiftindio- 
nis  fux  rationem  adferat.Idcirco  fottaisis,quod  ex 
iisquxiamdidalunt,  fatisapcitepcndcar.  Idcm 
tamen  diftinguit  in/.  ftq.  quoinodo  ctiam  Banolus 
hic.an  fuerit  adum  intei  coutrilicntcs.vt  commo- 
dacaiins  pcrfcipfum  rcm  comn;odatainrcfciret  an 
non ,  vt  piiote  Lafu  oinAimodu  icncatut  commo- 

,  ,  ^  datanus, 


i 


(iauuusiuqaateqa^coipfo (iclnculpa, qDod^jfe  dcbcctefern^PleroiDiipieflii^li  qoxftiocft,int 
:^l^-iUHl^Cftt,Vtdebuit,qi.I:iis  K!or.cumlior..i-  nuncijs  illc  fi:, ini  fc  lalcm  Jicit,  nifi  fc  talcai  j  ro- 
iieroel«g^rit,auteam,qui  idoncusD^tf^bamr.oop  .bei:ribienimdcbc(iinpuuie  &ru«e  crcdulitaci,/^ 

rttttrtm  8.  infr.matidjt.  ttg.i.fipr.Ji  menf.fjif.  iwwi  3  4 .  § .  /?  ttuUo  infr.  dt  folut.  /.  1 .  $ .  i .  fupr.dt  n  ftrtpim 

mii.Axtr.  tWr. J. bu  MUtm  aiaKmf.ftnurumJifr.  ftilMU  l.fiqu»  vxori  52.  i.apud  ubtanem o^.itfm^ 

iiMf.(4NpM»^4M.Po<lerioreaaeem  cafa  oon tcna)>  «iyi|rnfMiriMi^         txtr.dt  tJU.Mtg.  nil!  Itlte 

^  tlir>c6modataiiusiwrifucritincDlpatna!zc!c6ir)-  folitus  cratdominusco  vti  tani|;i.irnnui\i:io.  Hoc 

V^hgJffmmm  lo.infrJbattitXmm&^im  u.^vlt.  cnim  rufficit,neiqQl nuncium  ipfuai credidit  nl* 

fatMwigft.gt^.  (^dfidobieetorqaldinifij^l^-  hiri(n^tatipo(itiik.»f}'.fHwlc«ttMf«iitt4Jii^ 

mhentefa&ufif,non3ltaddic:potcft,<liiamq^  fitlflMfi^kftnitiS.&l.feq  infr.<!t  filut.  AliuJ  ci^fl 

«oft  Accatitu ad  Lftq.  valt  Bartoius,  vc  ci  qiialRati  qois  nonnuncio,  fcd  latoti  litccainm  folucrit , auc 

pcrrefMtii,fie tcUSc  cxcoqaodedfaei^fi eft,pcrpen«  rem  reddUeric, cdm icaineiiidahmidret, vtlatoti 

dihoc&cftimati  6cheMi.vtlvmKeT!oruni  iiiilfrjit.  (blacretur  aut  rcs  priftarctur.  Hi;  cnim  fcmper 

fr*x.l.pltHttma,iJt§u$t§fifrMvfu&  bjbu.lMirt^m  fecufas  eft,  nec  iaiai  qozUio  reiinquitui  vtnim 
i}7.$.r«M(Miriw*j%  Altaydiftindioaeruidit"  ottndat|«<Ettqultatorlittraintete^ 

4i|eAattpiQt4oiunKioqaimitcicarabeo,  cotret  iJMtm  »4^aijWfitf.  ^ 

■.  -.-•.»   -•    •    ■     '*'  ,r  '  ■     ■      r  ^^j;-,  ■ 

'  ta. ▼iPiANvs  Ubcoft^kad  SaMnnot^Vt  f 

SI  mciciufa ,  dolum  tantum.  Commodatam  rcm  mi/Tus  qui  repeteret ,  cikai 
rcccpiflct,aufugit.   dominus  ei  daii  iufl'crat:domino  penit,fi  comm,OBeildi 
caulamiijeratyVtc^^ieturccs  commodau:  djcui  como)^^ 

Pcndet  i*iiiium  liuius  lcgis  iis  qux  Jit^mns 
Wd  finem  ^fnm^vf  10.  jifr.  &  poftetiorcm  dlftin- 
Sicnii  iln  is  [  iim-in  cou.I  icr,  fi  rcs  oonimoJata 
dom  icfcittir  pciictii  .H'Uil  euin  cui  connoiiatarius 
Vefncommilir,  ati  fcilicct  oommodacarlat  fui  cau/a 


cinm  elcgcrit :-  Sccundij  ea  nimirnm  qoz  in  prxce- 
deiitibu^  proxirr.c  difpucauimus  /.  tnulxr  41.0"  feq. 
h^-iti  SC.TrtbtU.  Scd  diQindlionis  lanu  til ,  qi:ia  1$ 
q Ji  nutidum miiicad comodatarlqm, CBmoDcndt 
tattim  ipfius  cauri.vc  retn  rafemt*i<r«ret,  iion  ideo 
vldeiur  ci  manda  Jc.vt  pcr  eom^pfinn  niiciai:^  rem 
tcfcrri  curaret :  non  enimnfataulkeomidoneuni 


comiToJatum  acocpc/t,  an  gtatiacomn  odanf  s,  ad  c&moncnJum,corcqucnseti«neft,vtidoneaoi 

Vtpriotccalucuhiaii»  qiToquopra:ft.itt.coromoda-  pata.ncrir,ad  rcm  tcfciendam.AKadliquidemoffi> 

caruisdcbcat,pof(cnui  c  verbnon  nili  dolum:  fupe-  cioroeft  commoncndi.allud vct6rcm  pcricrendam 

tiori  qu.xftiQi)i  proxinM    nriicimi  illa  cft,  quac  in  accip|endi,  ncc  drbaiccomnsodatariut  confcntire 

$.1. iiHJw  i<g*pcoponiiur,  li  minus a J  rcm  comoda-  nando mandati iiaes excedenti  Ug.  dtligtnttr  5.  wjV; 

tamrepercnd5,carcceptaauffagcrit,cui  rc$  percar.  Huaiim.  Qnid  ergo  fi  nunclus  hic  comroodatario 

Rcfpondct  .nutcm  Vlp.  cam  diftimaionc  fctUcct  roentUosfic  i  diceosmiirurofcadtcmconainod»- 


pctiiffcdoraino,cidcm4icomodaioti,fiisiuflcrac, 
vchoic  nonciores  cdmodacaredderetar,contiii  ve- 
'  rb.Gcomoncnditantum  gratia,  vtcctcommodata 
refecretur,domious  com  nufetat,cDmodataiio  per- 
'  tiire.Ratio  dubitf diet at.qoiii crac  vere  hic  nuncius, 
nc.-  (i  jbit  ilia:in,  quin  kdonunoadi£c6modatam 
rcpctciuiam;riiiluie[ret,vtptoinde»lderctarc«m« 
modataHus  omnimodo  Uberai!Jus&  fire  difiin- 
^lcnccii''      c6roodataverbc6roodatoiii  nuo- 


tam  recipicndaa »  cQm  reocta  noo  ttlfi  coinflMH* 
ncndi  gtatia  milfils  eiret^Rcrpopdet  Accucfiai^ail 
Aaonem ,  tt  re&d*  noo  dcberc  id  nacececMaiBo- 
danti ,  fed  cotnmodatario  potids,  coi  impotandoni 

eft,qao.^  t  in>.  crc  !ii!r  s  fiicritcx  Ug.(umquii\%.  $.fi 
dtbittrtm  It^.  qut  hommtm  }4.  ^.fi  nuUtii^.  it  fillKt* 
Itg.        fupr.  dt  tt  ptr  qam  f»B.  »H.  ibam  enitM 

cuiquc  crcdulitarcm  nitnlam  fi  noccrc  aqiiius 
eft  •  quam  altcri  lig,  3.  f.  fU fifit  acttfit  infr.  de  m 


ciorcdJididct.  Quidenlmrefcit,  anpcrfe.anjpcr  Hmvtrfltg.  i.qa»dfMftmtr.mib^^,l^.vliim.i$ 
Hondoro.quisrcmfoamrcporcat^Anoonpotcftei   fmaf»^dtMtl^,  ,  '>  . '  , 

i»pouti»cutji4^'t^«i<>*w«*"^l''*"'A'^^^  '•  ''''•i^'-'?t 


Clis,  qui  commodatum  accepit,  non  apparcntis  rci  nominc  commoday 
CQjidcginctur:  cauendum  ei  eft*yt  repertam  dorainus  ci  pra:fl;et. 

•        '''^^jM^  ^t*^^'*^'  <  da,  vtrcpcrtamremdominiiscom 


I  commodarario  pra>>' 
*.  '••1      ftarct,  quxnccfcpcririvnqoam»necpra:llariam- 
,AT,  Dv  ii  feT^i*»».  adiniHamkofatle-  ^  pli^^ 
lerocft,  quxadiij.^  vrww  5.  jf.J  fupT.  hc    taiio  ,  vtrepcrtam  remdonninus  ci  piintt ,  quia 
4bs  dtxiraos.  Vteu|oe  eqiro  locu»  cll.dc  t c   commodatatius  litis  zftimationem  ptxllando ,  tei 
«>m'mo4bta  exunte  qiridcm « fed  non  apptMo^»  itoibtlMMitttf  dominium  fiU  ojEqoifioKre  intelligi. 
'  Ideftqaiittbreium  quidcm  n.itura  adlvjc  fit ,  fed    totdia.  l.^.§.ufupr.  fcd  vcrumt.imen  cft.quod  A<- 
^occunen  M&t, nelciatur.  Nan;|i petcmDtaef.  cotlws  noiat ,  li  «ftiroationera  quam  i  cororooda- 
ftcninfaperilNttmleg^mafibaiEooaniiiMn  tirio accepjc,ihaUrdtddci««fc|iMiMI««l^t. 
^ddicnlc  qtizrendumcllec  dccMRlMr pqEflap:  fj/lti^rmi  '    ^t.  =      >  ' ^'^^ 


n^^ANTONii  fabrV  i.c.  lilrfllwsiAill^:*'' 

I  ^  Si  quem  quaeftum  fcccrit  is,qui  txperiendum  quid accipir :  vcluti  fi  ii^t ' 
mentaFucrintjCaquclocatariut:  iclip{umpra:ftabitci,qui  cxpcriDnduiii  dcdrdt 
ncque  enim  an^e  cam      Qux%i  cuiqiied&ppofcec,.  pnufquam  peiiculo 

ciulfit.  ^  ^  ?       ^      #  /Jwk  i;:^^- 

/./fiwf  (^7.^  j.  (»j|r.^«y«(i»,  non  ccutn  fi  ob  id  (}u64. 

H  A  T.  o  V  B.  Mercs  1  >cationis  n«Q£x  re  ip^i  in  %l^na  rc  dolo  malo  vcifscus  1'^  »  cum  nei9ip0| 

ftd  ex  negnriatlone  pcrci)  icur ,  qunobdo  do  ^ea-  dojoifaD locrarl deb«at  A^.  utetMt it.ft^.  ^otIl. 

diiio-  1$  prctio  rcripturn  cft  in  /<J.  VtaSltr  11.  ir.frJt  ItgMdijtufalli  ii.$.u  infr  itfm.Ug.l.Coi.itTtt  rv.dic.) 

iurtdtt,v^4S,vauUt.  Ar(]ui  ncgoii^iu»  cll  ille  qui  duedicat,  quodirialo,  cum  B^tcolo» uyn  vtdcri. 

ininema  tortmt»  qnartspciiunda  acccperat ,  non  husc  qui  cominodata  lumcnca  expei mndaaccepeJ^ 

511c  qui  cxpcriunda  -c  lit.  Ergoad  csim  quxftum  m,iis  vfum  clTcalitcv  quim  v:i  dcbDcrit ,  idco  lue 

inerccdtspcrtioerc  dcbcttnpo  ftddominum.  Alio-  iiecfactamfeciifc,tamctiiealucauctiij^i;»afiduquir. 

«)ai  ex  ▼nint  contnAu  adio;  Br  locniffl  al:)  <pm-  dem  9e  experidndi  gratia  locati  potiicniM,i9  «0 

rcreti  r  cortr.i  iviris  rcrnlan^  It^  qmctinqiit  uivfr.  qui  lo.fi/pr.  Non  cnim  poici^boc  ca  o  pctKuhiiaif 

dttUig.  &  dSwn. Itg.flipuUt»  ijU  }S.  $.<i^m  it  vnh.  tt a.  sfci te  locatio  in  cuu)  qui  cx^  ei tundiuM^itC^: 

•l^*  Ofe  c .  Non  utbec  tlla  re»  culqtian  cllc  qote^  ceperar,  cdn  nihtl  iit  ^(uod  impdtaTi  d  fSpita^ 

Ani»  pfinfqt^am  ciu^  pcric  lofu.  Efl  cnini  fccjn-  tci  stt]iic  li  Jcfult.T  Lc.  ;r,  oui  i'>  ln.  jun-.cntis  cu- 

doai nacuram cuiiifquc  lei  comn  oda  cuiTi.fcqiii,  cuitcm  &  vicccnvi  ii\  Itg  t^udL^tiMifji^u^^^ 

«jttem  feqiiifntarfiKommoHal»;./tt«nliriKMfNr«m  fri^,rtA.  fiquidem  poictUt  tna^criaitf  ■ttiouni^ 

■i\.dtrtgul.  iur.lig.1uUi>m  \  .  ht^  ytfiiitco  §  fujuid  |  ac.ct ccrramcn  ,     ar.ili  catio.  E t '  c ofcquCRtcr 

ftru«tnfr.dt4St9a.ttHfl.ltg  fiadl.^.ptnult.  Qod  dtfkrt,  muUomtnu*  diceiuium  cil.qaxUumiq^acionita^ 

iltquin  is  qui  lumenta  experiunaa  acce^ii  k  domi-  e'.>mpertinere>quiloincni%expeila<ul|k^K«epoif^ 

noempturusporic^  (1  phcctert,  nonflt  Jt  minus  cuniii  tcr  co-.  irahcnics  id  a6tuni  cflieCiT  «cea|>cripkv 

(uit«qoamemcrir,quianuUamaHiiucpc.in(rioncm  mcnium  etatuhum  aecipctei,  DOttctiata-vt  ex-ja<i.^ 

Iiaber,ntitl6mqae  tirulwn  poflcflionis.  fiqoaffl  ha-  fflenttstlltt  qaacftom  facctctd  i.gpuiliAtiiim  ,<vbl'' 

bcrct^finciit;  lo.nucm non  trai>s'eriiir  dominluin  hanc obcau'.in)  dicuur,  k.]U<  d  in  hit  itcc  omnioo 

nec  liics  i  dnmtnot  aditalit      nuHfiumtiuda^t.  cxilla  fi>pplci)dum  cll ,  compctCkeadio^cnipfaK- 

/ir4r4«ir.Rr*ilMn».-  P-oindenoo  podoni  tumflnta  fcriptisverDis,ei  qui  cxpcrhindBlatiscifti4cillM>c|^ 

cia^effrpc.iculu  ,  quamuisca I'  caueric :  n  .cciim  r.on  moi'6  iun  c  -tiMuir  rcflitniioncmy^led^^lllll&^ 

Accutiio  dicas  furium  cum  fcciflc ,  quafi  qui  rc  idip ium  lucrurr  ,[]<>ni{  cx  lc;cat;onc ptoaiilkttlM^ 

commoditavfusficad-abamv/amfcieBtCicpitrter  reqaatnr,nci    1,  q  xflaexlnrr.cmisfacia{^m 

Jorr  ir  i  vo\i.r-:itcmtyiltg.fivtCtrt9^,S.quinwiifupr.  cius|  ciicnl'.  ti[c  cC|  Ci'ini  vtin  haclci;c (cii,  lum 

lM<ma/«.  (iiam  vndcin  noiai  Accutiius,  ciu»  dc-  cfi.  Plane  ii  Pciic^taSt  lccutaciTct,  cii  ptio  dand;fc 

0ilm  peiicali  gmu  pcimittendum  alicai  cft»  cff  tex  «en<hcoai%o.«  aooPn^cii^iisvcibisi,^ 

iqaxflam  fiiccrcexrealienai  quodipfc  idtrb^  ex  t^LAitmmiA.  ;  ■'.c^i'^<ii^'^J^^/v|Jj''^-. 

7.   f  Silibcrohomiiii  ,quimihibon.iliJc  rcruit  bat,  quafi  fcruo  rcm  com^ 
mod.iucro:  viJcamus,  an  habcam  coniin(Kl.iti  aclioncm.  nnm  &  Ccirusfil.us 
aiebat:(i  luftiflem  eii,vtaliquidfaccrct,  vcl  madaticumco,vclpra;(cnptis  vc;ibi» 
cxpcriri  mc  pollc.  idcm  crgo  &  in  cummodato  erit  diccndutn)  ncc  ohtkil^ 
^uodnonh^c  meiitecad]^,  qui  liberbona  fid^mjtt)isj(cruif^t>  cont^here-^ 
muSf  quafi^euin  obligatiiibr  habkuri^  plerumquilffl^  'A^ijk-) 
agitur ,  tacita  obh^acio  nafa^  L^elitii  cuin  per  cK0e{i 
&iuendicau£idatur.  ''^        .  ■   '^?*  r  *** 


Ad§  i  SiliherohmM*  toremiocicbitamlblamicaura  da(ur,nam  &  luci 

J^fcitnr  obligatio  ft' cond.di.i  iit  kbiti  pratter 

RaT.  dvb  Qu;  cot'tr.ihit  cutn  libero  hominc  rrcntcm  contrahcnn'urr,qni  il!ac(V,vtobIigati<»- 

bona fidc  leruie  ucr  on  a mc-te  conttahit,quait  nar>  quam  fubfffc pt^tv^t >  ^^iltrabant, non  vt  con^ 

cnroobligatum  hiibiiurustScii  enimaorlcirede-  irahaatnooam^^^jlt^atf^^iilmrMiiniNMiaJ^^ 

bct  non  pp(I*c  ohliiiationf  m  con^iahi  nimirum  ti-  a^/ii.^^fl.Non  enim  ob  id  iT.inQ  obUgiti  qiiis  de- 

oilciT  ex  qi.an.i(ia(ar  a^iir^inter  dominum  ^  fer-  bct,quoddeoblicandoeo£M>adtua^  ne  cogitajM^ 

oon  lMcftnM^iMifrJtpt(ulJ.ftniit^M^^&dl.  tiifii,fiaieiloht&fiil)JSliBBl^ 

Afqui  n&as  nanq.iam  opc  a-  t  ir  vlr-a  i  rcntio-  ganclijriccq  licquam  repognct  ex  panc  rri  vel^jMi*»' , 

nem  agentinmiw^./.WRoisn»  i9.&lfrtctd,fuftM  fonaiij,iiueetroriIciQiU(eio  fccutiuo,vi9jVt0las 

Mii>(rcdi».£rgQfibbetohommi;qutl>o^fideiBihi  loquirar.fi' leinimwiiilttite  &  conrcqucntc^tciiMit 

ferutebai  .quait  feroomeo.tcroaUquam  commo-  fundus  lA.  ffir.itn  fnpr.  dereb.CTt<UtJ^4ptttirtto7tnt 

dauero ,  aaiancmcoaimodaticum  cQhabcrc  non  8.  §.  fi  Itbtr  ^uu  trtfr.  nutndM.  J^i^  ctim  homi-. 

petfum,qii!$i^c|l|ili^^  e(l,ntc  (i  extrar  ni  libero  qap^<  uo  meo  req^»mmo  Jaui,  nihlV 

Dcuvcum  feroo^contraicrii /.c8Mi/Jrfi0i()7.  i/<n|ii/.  rcp  ^  at  neqiic  cx  parrc  n^,  ncq  ic  cx  par— 
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Amroodatam  acclpir.liber  homo  Ctt,  qui  proiode 
ctiamciuilitcrobligiri  rhihi  potc(l,&  ipfo  iurc^fj. 
b9mlibtr^^.yi.o^.d«aiqmr.rtr.ilm'u$.adehytCimi. 
hi  dtmnum  dcdcrit ,  ctiam  damni  iniuriz ,  &  \egc 
Aquiliamihi  (cncatur,  viibidcmrubiicitur.&fcti- 
ptum  eft  in  Ug.hbtr  htm«  n.  i.fufr.adUg.  Aquil. 
Ergo  non  caniiim  xauitas,  fed  eiia'.n  lurii  tatio  fa. 
cit.vt  ftatim  atque  hoer  compettus  e(l,  habcrc  de-« 
bcatncontra  eum  mandati  adlionem.  Qucmad- 
inodnm  &  fiiufliircmaliquiJ  eum  facerc.vcl  mao- 
dati  cum  eo ,  vcl  fal:cm  Prxrcriptls  vcrbis  expctiti 
poiTcm.vtCclfusfiliusdicebat.In  quo  tamcn  vidc- 
lar  Cclfuj  ^  Labconc  diilciifilTc.qiic  Pauhis  rcfcrt 
in  /.  Mtqai  Mtkra  lo^  fi Ubtrt  fupr.  dt  ntgti.  geji.  exifli- 
nifle  ,  non  cllc  hoc  cafu  cum  hominc  liocro  man- 
dati3>.Clioiicin,quia  non  libcra  volunute  ex>?qui(ur 
rero  fibi  maoJatam,fed  quafi  cx  neceOiraicferuili. 
Exquo  infccbat  (  ■biidiatijni  crgnaAioncm  nc- 
gotiotum  gcftotum  hoc  calu  competeic  ,  quta  Sc 
gcrcndi  ncgotij  uici  habucritadfcdioncm,  &  is 
iiiit  quem  obiigarc  iu  epodcm:  Qaa:  ratioccrti 
tain  vcta  &  apcttacfl,vt  Labconis  fcnici.tia  longc 
ptobabihor  cire  viJcatur,qu^inCclli:  quinccad- 
fitmarcaufus  cil  manJati  aCboncm  hoccafacom- 
^;cic,cum  adiecciit,  p(/fr^'in;>r«m2'«,  cutadioni 

14.  V  P  i  A  N  V  s  libto  48.  ad  Sabinunj. 

feruus  meus  rcm mcam  tibi,  fcicnti  nollc mc libi commodari ,  commod.i- 
*^ucrit :  &  tommodati,&:  fbrti  nafcituradio ,  &  prxlcrca  condi(ilio  ex  cau/i  • 
furiiua. 


locus  cfTc  folf  t ,  v(  Ct  pc  monuimus,  quotics  dc  no- 
minc  vel  iurc  adtionis  dubitart  probabili.cr  potcft, 
an  &  qii*  coir.petat ,  quia  tutius  fcmpcr  eil  agcte 
Pralwr:[>ti<  vcrbis,  vt  ma.cac  pcrpci a  cirdlx  a6tio- 
nis  pcnculura  cuitctur.vi  in  L/t gntuirgm  i-^.infrm- 
(ip.  l  Titim  1 4.  iifr.  dtpriftr  vtrb.  iutiil  l.i.fupr.htt  tit. 
Nam  qu«abIrncrio,A20nc,&  Accuiho,^  Bjit.)lo 
adfcruntui  conciliationcs ,  aim  vctbis  huius 
apcrii  rcpu5;t3cnt ,  probari  ccr'e  nuiiumodo  p  f- 
funt.  Alia  /pccicscft,  qu»  ab  VI,  i.m:i  traiSatur  in 
d.l.fipr«ittrtttrtm  S.f.fihbtr  b»m«  infr.  m*nd*t.  vbi  li- 
bct  homoi>ona  fHc  (cruicns  mand-illc,  non  ai.icin 
mandatum cxccutu'. fxi:irc proponi(ut,qao cafu  la- 
tio  Labeonls  locum  non  h.iber,  ficut  ncque  tuna ' 
tradatutdecommodato.de  quo  lik  agimus.In  ca- 
ris  ramquc  ai^ionibus  omnibus  prudentes  con- 
fcnferunt,  pi iFc tlias naft.i& eieicetlcontta libc- 
rum  horaincmcTomni  ncgoito.quod  isbona  fidc 
feroicos  gclieiit.  Snlam  mandati  aifiioncm,  Labco 
cxcipicbatcuius  fpecialeiusilludeft,  vt  quemad- 
mouum  non  nifi  ex  prcccdcntc  inaf  dato  po;eft 
competetc  Ug.  tx  mvidtf  20.  $.1.  infr.  ininitt.  ica 
rcque  ex  alio  mandato  qu^m ,  quo  J  libera  volua- 
tiic  &  fufccptura  &  exccutioni  maadicain  C\u 


*  Adl.Siftrum\J^, 

Rat.  dvb.  Nonpoicft  ficii.vtexendemfafto 
dux  conitatia:  adiones  &  incompatibilcs  nafcan- 
tur,  nifi  contra  farem  &  iplius  odio  Vyff  itdqut 
Inflit.  dt  tHton.  Atqui  adio  ccromodati ,  &  ai5tio 
fuiti,  nafcuntur  cx  cauiii  &  fontibus  non  modo 
dlucriis,  fcdctiamcontiaiiis  & incompatibil  buj. 
ACtio  cnim  commodati  n.-ilcitur  cx  confcnfu  do- 
tniai,  ficut  &  riterx  omnes,quaecx  coctiailuvcl 
ex  qnafi  coniraAu  orinntur/.r/;»w»it»» 
infr  dt ebltg.& dclitr.  Futti  autcm adliu  nafcitorcx 
co  cjuod  qui.inuifo  vfomino  rcm  alicnam  contrc- 
^jue  it  /.  I.  infr.  dt  furt.  Implicat  auiem  conctadl- 
^ionem,  vtdominus  cuios  rcm  fctuus  comrooda- 
uit,  &  confcnfeiitcoinrrodaco,&  nonconfcnfcric. 
Ergo  ncc  illu  Jiieri  poicil,vt  ex  co  (aiSto  fetui  cotn- 
modantis ,  rero  quam  commodararius  fciat  nolle 
/Ibicommodari,  &  commodaiiadiio  nafcatur  ,& 
furti,  ncc  rutfom  vt  condidio  quoqur  futtiua,  nc- 
mo  cnim  cx  co  folo  quod  commodatum  accepcrit, 
obligatur  londiL^ionc  furtiua,  fad  cx  cotanttiin 
qiiodrcm  cominndatam  noiitdolo  malo  reddere, 
c]uomodo  dedepodtofcrlptum  cft  in  l  fi  quu infcia- 
tut  t^.ji.i.i>ffrJtf«fit.  neccilqu()dquisdicai,odiofii- 
fis poirchocadmitti</.$  fuit<iquty¥ atem  veibeum 
cfTe  >  qui  tcm  comipodacam  .ucipit  a  feruoilliu», 
quem  fcicKat  noHe  fibi  comnodare.Ita  cnim  cfto, 
vt  furti  tdio  dari  hoccafodebcat,  deqnonecdu- 
bitandum  cll :  Qnis  dtcat  ide^  commodati  quoque 
a^ionem  nafci  cx  co  (erui  fz&o  dcbere.*  &  ver6 
fatentoi  omncs ,  non  pofTe  amba*  iHas  a^iones  i 
domino  cxcrceri  tanquam  contrariascx  Ug.i.Cdt 
furt.  fsd  frparant  cxcrcuium  a^ionum  ali  earum 
j^ciiiitaic.  quafi  contrarictaiilt  ia  cxeicitioacUo^ 
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rnm,  non  rtism  in  earum  conipetentia ,  &  narlaf- 
tatc.Di.c.  Aftiocomtnndatinafgitui  cxcoromo- 
dato,  commodatumautcinfadieft,  vt5.  contia- 
£tusomncsc<tc(i/.  ctnjitit  7 .  $  ,r/r.  infr  Jt  cumtfui  tsf. 
acproindcficri  ctiama  fetuo  pot(ft,qi>ifcilicet  ca^ 
pax  cornm  omnium  cft ,  qux  funt  faAt  /.««  ftruut 
^t.infr.dt  ptcul  Ug.qui  btrtdi  44.^  condic.  &  danoi  flr, 
Ergoexcommodato  quoferuusmcu:fccecit,ctiani  , 
mcinuico,comraodaii  adionafci  potcft:ncc  cnim'  , 
domini confenfus inhoceftncccfTarius ,  licccciut 
lesfit,  fcd fcrui commodantis.  Nihil autcni rcpti- 
gnat  quominus  fcruus  rocus  commodatam  tibi 
rcm  ntcam  vclit ,    cgo  nolim.  Ex  co  quod  feruuf " 
meus  rem  meam  commodat.iin  tibi  vult ,  &  com« 
modat,  nafcitur  mihi  ctia^  innitoai^^io  commo- 
dati ,  ex  co  autcm  quod  inui(o  mc  id  fadum  cft»  * 
nalcitur  mihi  adlio  fafti,v*V:  condidiofurtiiia.Nul- 
la  igiturcft  implicatio ,  vc  ex  co  fcrtii  nici  ii€to%  SC 
commodaciaAio  &  fiirci,i<^mquc  condidtiofurti- 
ua  mihi  acquitatur.  Nafcitur enim  c6trodati  iStia 
exferai  mei  voiuntatc.  Fi  rdautcmadio&condU  .  . 
ftiofuttiua  cx  mea  voluatatc.  Phnc  in  cxcrcitio 
harum  «flionum  repugnantia  &  iraplicatio  cft, 
quoniani  is  qul  agiccommodati  hocipfo  fafluta 
ferul  adprobat ,  quod  contraimprobai ,  cil^nvcl 
farti  agic,vcl  condid^ionc  fjitiun.-  (^od  &  in  man- 
dati  adione  iu.- is  cU  d. /.  1.  C.  At fm.  l  fi  ftruiadunm 
Ci.dtfidtiujf.  RcpHgraniisautcm cxco proHcifci- 
tur ,  quod  dominus  fulus  illc  cft ,  qui  agit  &  fur^ 
d,  &  commodat',  autmandatl  Nonenim  ficu* 
ti  contraherc,  ita  &  iAiouem  cx  contraftu  cscr-'  " 
cerc  feruus  potcit.  Ac.proincfe  non  qucmad— 
modum  alia  e(l  pcifooacommodantls,  aliafar— 
tiim  paticntis  •  ita  &  dici  potoll  aliam  clTc  pcr-> 
fonam  agentis  2(^inne  comtnodati ,  aliam  ver^ 
ageolis  a^tone  furci :  quarouis  non  fit  nouam| 
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€tt         ANTONII  FABRI 

Tt  a6Uo  roanJati  cum  aAiooc  fucti  iotcr  cardem 
pcrfonasconcurrat,  vtin  fpccie  l^.fimdfidMimi. 
f.fitihi  cnttum  mfT.ni*BiAt.  V^cta  iguur  ratio  piopter 
<]uam  ii  coounodati  cgeiQ  >  podca  fuiti  agcre  non 
polTum,  nonlllacfl ,  quam  priorcloco  adfert  Ac- 
<:ur{ius,qu6il  intercHe  mnconffcotas.f^canamiiuc 
ratio  inadionibusrci  peifccutoiiis  locom  habcc, 
oon  in  iis,  quarti  m  altera  fit  rci  pctfccutoria,  altera 
«nrrc  patulis  Ul.fii$m  71.1«  frmif.  tnfr.  it  fm. 


I.C.  RATIONALIA 

iunSl.l.mrthus  li.f  fiue  auttm  htc  tit.  l.  rndf  qntrim 
l.l.vbi  diximus  fiifr.](cd  illa  pottus  qua  ^otlcrtore 
Joco  adfctt.qu6dagcdocumodaticxc6:radfi  feru^ 
mci,hac  ipfo  raiu  liabcaquod  fcruiis  rocus  gclTu  d. 
l fi ftruut  C6.de /Jffn/.qucadmodu  &  is  qui  a  icnien- 
tia  contra  (aUum  procuraioi  c  icddiia  appcll3t,hoC 
ipfofainprocuiatotis  fadlu  habcrctaiu  intcliigiiuc 
L\.^ ftlfuiprttUTdttrit.fr.rdt.rtnhdbtu  Ei\anicratio 
bxQ  uoa  ianiijiurislcdciiazquitatis(i'./a.C.(/<^rr* 


c 


fjiPAVLys  libro  x^.ad  Ediilum. 
« 

Ommodare  pofTumus  ciiam  alicnam  rem ,  quam  poflidcmus :  tamcifi 
rdentesalicnam  poflldcamus. 


Adl  Cemmtdtre  1 5* 


Rat.dV  B.Commodaturo  fpcdcs  qu«dam  be- 
neficij  clt  U// ctmmoddtt  i-.^.fimt  tnfr.boc  tit.  Atqui 
fpcocs  furticfl,  larglii  cz  a!icim&(ibi  acqutrcrc 
bcncficij  dcbitocem  l.fi  pigntrt  i^.^.utnfrJc  futt.Ec^ 
go  non  dcbuit  recipi,vtconjmodarc  q  Jis  rcm  ahe- 
oam  pofTct  >  przfcrtim  quam  aiicnam  clle  fctrct. 
Nam  iicquc  id  vidctur  ellc  cx  bona  ti Jc  ,  c  um  ta- 
mcn  con^.modatom  bonz  fidci  contra(ftuj  Cit ,  vt 
i'i  pfus  diximus  Itg.  \.  f.iti  b«c  fuff.  V  dSttnum  Irfirt. 
dt»ihau,  Dec.  Commodatuin  ncque  dominium 
fieqtic  policfllonem  rei  commodatz  transfeirin 
accipicntcm  Ug  Ttictmmtdit/c  S.&  feq.fupr  htc  tuult, 
Et  lamcn  ncgari  non  potcft  qutn  ahquod  ncgo- 
tlum  geratnr  inter  cnmmodantcm ,  &  commod.i- 
«arium  dt3.  leg.  in  (immtddtt  17.  f.ficut  wfr.  Nec 
proindc,  quin  arquutn  iit  rem  commodatam  i 
commodatario  tcfticui  comraodatorl,  compara- 
ca  in  cam  rem  adlionecommjdati,  vt  diximus  ad 
Ug.x.fufT.  Nihil  crgo  veiat  quominUs  ctiaui  ics 
«Ucna  commodaii  poflit  a  nun  doinino ,  non  mo- 
do  quifciat  eflc  alicnam,  lci  qul  praedoquoque 
Jit.  cilm  ct  ea  rc  nullum  domino  damnum  iiifcra- 
tur,  cul  noneo  minus  libcracft  rci  fux  vindicatio, 
aducrfus  commodatarium,  vt  &  aducrfas  alium 
«jucm^ua^uc  pofleiroicm ;  Q^modo  cucnii  rc 


■Hena  vendiu :  ram  Sc  rem  alicnam  vendi  qunqutf ' 
polle  placuit  Itg.  rcm  aluMm  iS.  tttfr.  it  ctmr.  tnift. 
Quamuis  ex  vcnditicne  ahtjuo  talu  «loininiutn 
tranifcraiur,  nempc  fi  vendiiot  llt  ipfe d^  mini.i 
It^.  IX  tmfto  ihfr.dt  aBtttt.  tmpt.  If^.  trjiittt  iTt* 

dt  dcquir.  Ttr.  ituttn.  Adco  «t  non  p:iiii>.  vi  Jcii  ca 
rcs  vendica  dcciitus  dominio  .iifVoin  clKnecmpto- 
ri  acqiiitaiur  Ug.  fttiult.  :n  firt.  it  ct/.tr.  tvipt.  C  ilrti 
e  conirario  non  puflit  dici  ics  commodau ,  li 
quo  cafu  dc  dominio  >ti  coromodaiarium  r^ansfc* 
rcndo  coni!cncrit4l./.rfa3>«f««i4f*  \!>.& ft.j.fupr.  nc- 
quc  in  eo  q  licqo  j  fit  cuntraboiiom  6dcm,tan-.ci(I 
alicnam  rem  quiscommodet,  quare  fci^talicnam. 
Danamcnimiidc.-n  in  hocconir.-iftu,vt&'  in  cztt- 
ris  omnib.is  bonae  fidci  conttndtbxis  zdimatur  cx 
ncgotio  ipfo^quod  gctitur  in  tcr  conuahcctcs  oon 
cxco  qnod  aliciutcr  contrahentium  cxira  rau/ain 
cuntiadjs  in  bcMia  vclmalalidcfucrit.  Nair.  uic 
qdcquam  prohibctcum,  qni  icfpc<ftadomtinGc 
in  maiaHdcicfpcdluiair.cniHius  cum  (|uocjotra- 
hi»,  bonain  fidcm  habcrc,  puta  fi  quod  cx  alieno 
habet  apod  ipfum  dcponat  1  vcl  ipfi  vcndat  aui 
comiEodct.  Ncinocnim  rcm  alicnani  deponcn- 
do,  vclcommodandofur  lit,  nut  pidtdo,  fcdeaia 
coDircdVando  inuito  domino,  qucd  fit  prtu(^ 
quim  commodaium,  vel  dcpohtum,  vel  vcnditk) 
conttahaiut.  - 


xi>.Marc  iLtvs*1ibro5.  Digcflorotn.' 


jTavt,(lfur,vcI  prardo  ficommodauetit,  habcat  commodatiaclionem- 


Adl.lWvUftfitriS* 

R  AT.  DV  B.  Kcmo  ex  improbitaiefua  potefl 
{ibi  acquircre  aifiioncm  ,  vt  nequc  lucrum  allud 
vllum.  E(l  cnim  iucri  fpccics  acquircie  libi  iOtio^ 
nem ,  cum  cx  eo  locuplctior  quts  ficrl  ezidimc- 
tur  ltg.fi  quid  ftjffffgr  «i.  i»  frittcip.  fufr.  de  ktrti. 
pttU.  Vnde  cft  qiiod  fur  agere  furti  non  poteft, 
itg.  itdqut  ficUt  II.  frmt  infr.  it  furt.  Ergo  ncc 
ii  rcm  turtiuam  commodaucrit ,  permtttendum 
ei  cft  ,  vt  commodaii  agat.  Multoqae  minils 
przdoni  Se raptorl,  quJ  fut  improblor  cflo  dicitur 
Itg.  ittm  fi  ciim  14.  §.  qui  intulit.  fufr.  quti  mit. 
tduf  Ug.  I.  vtft.  vi  btntr.  rdpt.  D  e  c.  Contia- 
Aus  omncstam  qui  ex  ^cntiure,  quamquiexci- 
aiii  iure  comparati  funt ,  ircmqac  obligationes 
quz cx iis  contradibus.dca^iones.qua: cx iit  obli- 
cationibus  proficircuntur ,  non  allun  rationem 
liabcnt,  quam  vtilbivnufquifqucac^uitat,  quod 


fua  intereflf.4/7iM((m  i^.f.i.itthUg.&  tiS.ifiipuUtm 
ij?4 )8  $.<(/rm  <i«  r«ri).c^/r2. A tqui  cium  fiuis iniciedp 
vtfircm  furiiuam  dcjjofucric ,  vcl commodaucrir, 
farii  adkioncoi  habeat,  ciimadrel  lefliiuitonciu 
dominotciicaar /^.i.^.^^J/irc^fl  l^4i>fr.dtf9fit.Ug.nott 
kiudici  6j^.fufr.  dt.tuitc.  idem  ellliprxdorcmpi- 
gnorl  dedrrit  Ug.fi figntrt  i».  j.fifrddoi/.fr.  tit.  frtx* 
Ergoneqiiecemmodatarius,  ncquc  dcpofitariiis, 
nequc  creditor  pigno^-atitius ,  qui  rem  a  predon# 
»cccpit,rccufarepoteft,quominiis  aclionc  dcpofi- 
tl,  vclcommodati,  vcl  pignotalitia  conucnwseaix^ 
f  cflituatjnifi  fottc  domiuus  illc  litjqui  cu  prsdoac 
c6traxcrir.  N6  enim  bosa  fidcspatitur.vt  dominuJL 
tc  fua  poflcflbri  rcftitiicrc  tcncatur  /.  htnd  fidts  jl.i» 
)5».i/;/r/i<;»/Jf.Ncq;vcrc)hiscafibusfur,?i  prjcdo  cx 
improbttatc  fua  acquiruot  adiooc,  fcd  cJi  cotradhl 
qucbona  (idcinicrur,h'ceti|:/im.ilx  Hdei  polVciro' 
rcsfmt,  fi  proximi&immcdiata  caufam  rerpiciar» 
ooa(iiemotam,  &mcdiatam,  vciainoliin  contrtfT 

Itncriuin 
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COMMOD.  VEL  CONTRA  LIB.  XIIL  TIT.  VI.  Eti 

Irncrium'AccLJrriu$  JjiputauitaJ       Ug.).§.fifr4t'  lci>cm  imponic,vt  non  alirerporttt  vlnccrc.quim  Cx 

i»  'mfr.irfcft.  Lon;;i  lUcdilTimilt  clt  -.l  i'  d  .i>icv:i-  fc  Jomminn  piobcc  pJciiilEpic.impleaiijiif  inicn- 

niDS  tuicm  fuiti  jgccron  pollc  diS.  Itg.iuqutM.  tioficm,  quis  d<>min,Tm  fc dicji /.i«rf»ii}.w^ri«fi^. 

§.ftdfuTtitafr.defittt.N2m  vt  ibiclcm  Aci.iufiusdir-  &p4ffupr  derdvindint  /  rfarft;./  r/f.C.«4Nctqux- 

putat,  valJc  diftc.t  3dli-<fu:ti  j .  xtcris,  iti  co  ma-  rcnJuin  cil  deiuic  po(i(.ir>;ij ,  ni(ipi>ft.,oa.7i  pcti. 

ximt,  qu6daifiioft)fiici  potiirmiiin  dicur,  cuius  torpIc:icj:robauerit  itg.i.tnfr.vtipojhd.  leg.\.  Cod.di 

maxime  iiitcrcft,  magis  a  jtc.Tiii.tcrcft  domini,  ca-  tdend.  neque Iioc  caf.i  locam  hab.  t,  quod  lcriptum 

ius  rct  farto  liibttadta  dl  ctiam  fiiii,  quam  fiiris,  cflio  Itg.jtquintndulHofitf  lyCod.dclocdt,  noi>piiu$ 

a£iioau:cm  CommoJ.itl  noij  porcft  alij  dari  quatn  cHc  auJicn  lum  conduduicm,  qcam  rci  conJuctx 

ei  quiconttaiit ,  fur  pona  nou  donriinus  contra-  f  oircffiont  iii  Iocitorircllitutr;r,qiiod  &ad  dcpo- 

xit ,  q.ijmqaain  ratio  hxc  li  propiiis  m'pic:asraa-  iitarios.&adcommodatario?,  &  liqui  alij  fmjilci 

gispiobiccur  fjiti.iifliodanda  Ir  dommoiuquo-  funr, intcrprctci noftri  ciahunr.d.na  in  vtili  coi  di- 

tjiie  ciim  priori  f  iti  furtnm  fadu  cn,qiiam  cui  if  fi  t^tioi  e  cx diS.lig  fi quultutionk,  qm  dc  foln  conda- 

eciam  furl  danda  non  iit,  cum  nc^jan  non  pulTit,  ftorcloquilur.  Idtnimoht.nctcumap^ttucxcon- 

quinipliusqj.iquc  funs  iiuririt ,  cumaJ  ici  rcrti-  ttaiilu.vi  8c  in  l. Mnrtdittrti  lo.C.dtpigner  ttl.  non 

Mtioncn  domiao  tcncatui  di^  Ug  t.  S.fipndo  infr.  cti.im  cum  rci  vindititiontr,n  fip  n.a  policnorem 

dtptfit.  D  cciiditm  itaqu  -  c(l  tum  Vlpuno  in  iiil.  cflc  prxdoi)em,in  q;io  fingnlari  iurercccptum  eft, 

//^.1/4^1«, 6utia£kiiaKmi  !ei!>fiiinnncompcierc,  vt  d     i  i)  qi  a;(lioncin  icfttrc  nunquam  poffit, 

.iquiacx  iinpr«b:ta;c  .ua,  &  dclici  »  fu'>  arlioncm  nec  ll  drrciif  i  rci  vimiicacione  con^.ci.iitui ;  O  lio 

coniequi  non  debct,conicnuctccur.iutcm  liai^K»-  (cilicct  nulj  fiJci,&  ipn\iii.i\,niiUg.ft /fuii tniptienk 

ncm  furtihab.rct<  b  id  iolu  r^quodcan!  rcm  fir-  i.fed  hoc  fuptr  tllu  Cod.  de pr^faipt.  50.  vd  ^o.dunor. 

tofubtraxiilct.  Nnn  en;m  lnfli.it  i".'.cfi'.*^c  nili  cx  Planccti.im  cAmcx  ci..niradtu  a[;itur,porclUiitcr- 

honcHa^c  <'-(bciu  ai  te  fit/fj  aiituf.tafuit  Q.tQd,  dumaccidcic,  victiamillcipfcquicontraxit,  rc- 

tit.de furt.Ug.^.  ^.futr,dHmfupT.*d(xiiib.  Tuinautcm  fctre  pnfliiquiflinnem  dominij.Non  cqnidcm  nc- 

inicielifutiscx  ho  dl.iciuia,  Uni  ipic contraxir,  gandnadosemcircdominum  (uihilci  iinvnquam 

(<  rcm  firtii.am  dcpuluii  vcl  commoJjuit  vc'  pi-  commune  habctius  contr.idat  com  iirc  dominij, 

gnoiidcdii.ci  rqucexcontrait  i  icp.ifcit,  vt  can-  dummod!!)  talis  contraft  u  lit,q'  i  ct  an»  in  tc  alic» 

dcm  dyniiiotcllituat,  fiuamuisr.ou  i.id  tanquam  n.i  pulTu  confillcic,  vt  cn-.^.iiodc|  <  rrum,&:  com- 

flir  aJ  rcllitutioncm  cins  tcr.caiur :  qu'ah.in.fta  modjtuiTi  Ug.  prexim,  fupr.  nonct  .immiu  n  mauc 

fcmpercfttc(litut:i^rcia'icnq  .unctfifur  lux,  ium  pli^nus  Ug.z.^.tnittHi  dMtto  fupr.  dtrtb.  crtdit.Ug.C' 

nc  cx  furto  ip  o  folo  ac^lf  «i  CiJ  Itbi  pa:ci  illcqji  qusvondutH  ly^.quod duttur  tKfr.d(p<gnoT.  Scddictn. 

fjtlum  fccii,.  ii^:i  1  itcn.  hoccsfii  de  fuiapolfciho-  do  fc  domi.ium,  us  nimiriim  c-(ibiis  quibi  soUi- 

nc.ti:atur,f  iap^flc'^'!'  iftimandaeflnonproptic-  gati  domiiiuscocontradus[;cr.crcnoii  potc(l,pu- 

tas  i.i,  in fti.  tnfr.vttpefti.  n:\\ u-n  ilf  ima-.io  fii  pcr  lafi  L|uisrcin  ('lamcmetit ,  aat  conduxciiiaiitdc- 

iufiKranijum  mli  fni,v:  in  /.j.§  infcjfyl/^r.autcum  p.-  Ilti  \cicommotiati  vd  picnoiiscttulo  arci-perir. 

dclt^l '.i' aliquod  in  crrcnir,  .^nocaij  pr->pricta$  Ctimenim  hi  contta  jtus  Iplo  iurc  non  valcant//'^. 

alhmi"! 'acll.n    yo{\'<.Ci\t,LnonAhtit\Q.C.viidivi  ntqHt  p:gr.us      dt  rtgul. 'tttr.  iiulla  cx  tis  a£(io  n.i!ci 

J, ««(ifl^crfj rf< '•tv<r.' ik  itabciic  liicd  Ilinguir.  potcft/.ij/iirti»  t^.ii.fr.depi>fit  l.  qtit  rtm ptoprunn  2<->.C. 

"Aliaqiixftiocrt,  li  .  ominusnoiicxcontrjiidagat  (f</af4f 7.jiKr«  i(>.in/r.Jff»nfr.oM;)f.I[a^^uc  h;$c.i(ibiis 
cumcocumquocontiaxir,  fcl  rci  vlndicatione.an  i.on  ta.n  cxccption^dominij  aaor  rcj  cllitur,  vt  In 
dominij  q  latlionem  ei  rclcrcc  dcpoiitaiins  vcl  //j.^fn /ff^r.(/f  rttWi^/^n. qoam quiaiineadionea^it, 
comt!  oda  aii  is  pollii.ln  qua  qoarllioncvcinui  cft,  coiitra  l.fipnpillt  6.§.  vU  fupt.dtntgot.gcj}.  agcndo  ex 
polTc ,  quifquis  cnim  agic  rci  viuditationc.  fibi  cam    co  contiadlu  qui  iutc  ipfo  iion  tcuci. 

17.PA  V  1  v">  libro  i^.adEdidlum. 

JN  commodato  hxcp.iiftio,  nc  doliisprxftctur,  r.u.i  non  cfK 

l.In  cmmoJata  17,  ris  eiufmodi  conucntioncs  pniuntur  Ug.fHpulatio 

hoc  mtdo  conctpta  61.  di  vtib.  obhg.  Ug.    Cod.  dt  inutil. 

Rat.  Dvn  Contr.-.dlus  onmcs  e\' cpnncntio-  yji/^u/^f.  quia  jirinuur  iiiri»  piactc[>*,im  cll ,  vi  ho- 

rc  lciicni  .ivcipuint  Ug.  t.  ^.fi  loiiutntiit  iiifr.  dtpof  i  citc  viuamu  ^i»  iuf.iti*  10.  §,\.fupr.  dtiiiftit,&'fur. 

nec  itfe.  t ,  a:«  paftum  fit  idiicicns,  an  dctrahcr.s  H  mcftum  au:em  non  ell  j  idcuque  ncc  pollibilc 

Ug.pMttd  (niutntd  "1.  dt  lontr.  tmpt.  Urgo  quamuis  elfccreditnr.qnicquidcrt  contri  l  onoimorcs  lcg, 

cx  nat.  ra  nnirac*us  co;um<..i.ici  teneatur  com-  jf/i» (^.^■/•''"■''/•'''/r.rftfciJiijt.ir^if.Aiqui contia bn- 

modatatius  dc  J'il  •,  &  qaMom  Hc  dolo  tantiim,  nosmotes  cH,  li  conucniar ,  vt  in  aiftionc  commo- 

vt  indcpoftto,  qiii.(   cpolitiim de.ioncntis  folius  dacidolusnonprxftctur,qu:.iinuitatcommodat.i- 

gratia  fit ,  commodatum  antem  rcgiilaiiicr  folius  riumad  dclinqucntlnm,  dolumquc  admittciKhim, 

commodanturauf*,  VI  dixni>u'.a  :  Ug.  5.  §.  ;.'ifm  vi-  qosm  fciacforcimpunitum  ,  qui  laircnimpiu  i'U« 

dtndum  t.fupr.  ho(  titulo.  diccud.  in  clt  ficri  polfe  mancrrnunqu.im dcbct /./>r«Hrrfrffr ii.$.i.w/r.</f(<<i/i 

pct  cxprc;i.itr  coiiucntio  cm  ,  vt  nc  qu:dcm  dc  vidl.exctpt.  Ergo  ron  potcft     conimodan,  valt  rc . 

clolocoiriii  oJarailustcncirur.  Dic.  E.i  dc  ri\m  p3dio,ne  dc  dolo  futuroagntur,  v:  nccin  alio  vllo 

paiVa  dant  Ioj^cti  conrraftni,  * u  ■  ab  mitio  aut  cimtra^l  i,  11  a» upc  vcio  qu' fii  bo;.x  fii'ci , vtputa 

inconiincnti  iion  citinteru.rlloa 'iiihita  funt ,  qnx  tlrp.  fitl  ttg.fi  vnut  17.  §,  lUud  i.uUd  fupr.  dt  pdtl. 

rcc  lcg  biu  ncc  bor.u  mor:biis  a  l  icrfantui  Ug.  Qiiamuis  in  di.Io  pr.Ttcino  .iUi;d  hr.  Ncc  ti  Im 

iutitgtntwiv  -j.S.tntptitor  fufr.it  pt^.Ug  paildqud  d.  li  pta-cctici  rcmiflio  iniiitjt  a  •  Jcliiiqt.cnJum, 

co/-ir4  b.  Cod.  tod.  Naai  ncquc  i.oncra^us  lltifti  iu-  fc  J  dclifti  condonauo  cll.  Piii.e  qucm.ulmodutn 
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vaiitt)aftlb,ne  depofiri  agawr,  quatnuls  qul  ficp»-  fi:  conuenertt  Ha.  f.  f  utuunent.  CotnjrtWaU-i 

eifcitur ,  vi  ipfa  fi&us  viJcatur  nc  dc  doio  agat,  riwi  »cib  fcmper  «iam  lcbiffimacn ,  nlfi tontta-. 

cjim  dc  dolo  tantilm  dcpofitarius  tcncaturi».  §.  ria  padione  fibi  prbfprxecit ,  non  cniro  contr» 

fAdJmrfU.Cexprcflkenim  nocent,qux  nonexprella  bonoj  morci  paftio  iUa  eft,  ne  commodataciini 

non  noccnt,  vthabetiuri«iegula,)iii&  Incom-  deculpa  leneatur  ,  quandoqaidem  coJp»  tnt^ 


tilm  didac  ^  dcli^lo  etlam  lata ,  quippe  qn» 
prope  dolam  efTe  dicitur  non  dolus ,  vt  diximofl 
ad  Itg,  in  iSlmubm  5.  fkfr,  dt  m  lit.  m. 


modatarlo  idem  dicenduni  eft ,  ctim  vtriofquc  ra* 
tio  eadem  fit ,  &  vtriufquc  contraftus  crdem  prr- 
ftationes  ratione  doli,  tametfi  nonK<^^  ratione 
cnlpc,  quamdcpofitariuf  nunquam  .prcdat,  oifi 

*  X  ^  Contraria  commQ'Aiti  adio  ctiam  fine  principali  moucri  potcll:  ficift 
^  ca:tcrg,qua£  dicunt^gntraria;. 

Ad  ^■.l.Ccfftr^tM.  "qoidei  cxcaufaciuj  contraftusabfit :  id  eniraeft' 

quoddici  folc(,inconctani%  aifl.oDibusnonagide 
ndc  rapta,redde  ealculoi  idcoque  in  iiinon  iorari  -j^ 
inlitctr  Ug.ti«fuiqum  ^jnfr  (frp«/tr.ncqiteexetsicv*  .  ■ 
famiam  ir.'og2ri/^/um6.i).Wr./i(pr.^  b<i^iii*ti;rf<  •/ 
itifsm.  Qu&d  fi  «que  ptincipales  (int  obHcitionu 
quz  nafcuntur  vttimqucamba:  funtditfcme  nnlti 


.•"R.At".  t>VD.  Aaioneicontrarixdiciintarex 
comparationc  dircdarutn,hcc  pofTunt,  vcl  intclle- 
dulpfopcrcipl,quin  cobcipiai>tardiredx,  quibu» 
coDttaiioE  fu-^it.Ergo  QOn  poflunt  vltrb  moueri  quin 
etiam  principalcs, &direftr  moueanttjr.  Dec. 

Comparat^rincaAionescnnttariae.vtciquiadlio-  conttaria,fiucdiucrfaiiomina  hab«ant>vt  a^o^x 
nedirtdli conuenitur,  qi  iquediredkama&ioncm   cmpti,venditi,locati,  &  conduft) :lhic.idetnpffl' 


null3mh.ibct,  fuccurratur,  fi  quidci  cx  bonafide 
vicidim  prxftari  oporteat  Necenim  contrartacum 
aAionum  vfus  v!k s  c(l,  nifi  >o  ncgotiif ,  Sc  contra- 
Gibusbonx  fidei.  Non  eft  autem cxbona  fi^ie,  vt 
qui  fati sficci  e  altj  rcnetur ,  ob  id  minij s  conucniri 
poffit,q  tb.Ugereipfenolit.  Elicnimin  c^iufque 
potellatc  qiiando  agere  vcMt ,  noi  ctiam  quatido 


nino  nomcn,  vtin  actioncprofocio.  Namqocftt-.« 
aJinodumtamrociiiscQ  viiase]^fociis,qi)amalui^. , 
ita  tatndirc^a  eli  a6^io,quz  voieTfociitcompetir»  V 
qaim  quz  ahcri,  ncq'icpctciidaeft  tariodiucrfitt» 
tisex  varia'.ionc,&dc:itiarinncnomiiiuni,quomo« 
do  raHocinacur  Bartolat,  fcd.ci  qtiatit8te,ac  diitcfr 
fiiatc  ncgotioium.  Tlud  plani  minrirverura  cH,-; 


cot\[ie<Mtai  Ug  fure^.S.vlt.mfr.Did»litnMl.cxctpt.ltg.    qnod  idcm  Battoius  notat ,  contrariam  «Aionem^f 


fittndt  6.  CtL  dt  lemptr.  pticnd.  m  intigr.  rtfiu.  £rgn 
nihii  ve  atcoutranam  adlionem  coniir<oJati  cti.im 
abco  cxerccri,  qui  dircda  nondum  coniicnia'ut 
hg.prtx.^.vU  mfr.hoetit.  IdimqfeincxlCfisomni- 
bus  contrarii'  a4ttcnibu$iHrucrt/<g./«(i4*»Wrr#  10. 
fttfr.dt  nigtt.gtfi.  Ug. . .  %  .vU.  infr.dt  contrar  tutel.  &  viiL 
^hton.Ug  vU.m pn.Ctod  dt  ttntrar.iudu.tuitl.  Itaque 


cafdcin  lubcre  pixllationcs  doUiiic  ct^lp^i  9^>^ 
habet  i6th  p[incipalis,quotic$,{nquit,contrai!hia '  v 
vtriafque  giatra  fit:  nuHuj  Cnim  comriiSttll  dari  j  ' 
pote{l,qji  vcnufquc  gtatta  fi«t,  xqnc  priocipa\jttc^*' 
ex  quo  iiafcarur  aSio  contraiia.,  cum  hoc  cafd^i; 
naicantur  (crrpcrdox  diri,ci*,vtd  ximu.'.  Proicdc''; 
nulluscafuscn,  in  quonon  fintatix  pixibtionet- 


quamuis  contrarix  a^onet  p^ziupponant  dire->  aiSlionis  cootraiix,altz  vet6 atftionisdiredz. quiit-ft 

^as  compctere,  nontamcnprarf.irponontnequc  &  aliam  atqrc  aliaro  caularr  habe.it,  &.'Dcigtnc 

ccquliunteiercitium  dircdariim.Hocvcrt>ac(ldit  nonminiit  ix  contralientiiioi^ vol^intAte,  quam 

IniiCcontraft.bus ,  qui  funt  vltro  cittoquc  nbliga-  iuris  ratione  Ug.proxim.f.peittih.&ltg.ptnuU.infri 

torljquidem,  redno.-.zqucprincipalitcr.  Dnci^  btt  titut».  S  inc  quicicm  omnes  bnnz  ii  J&i  contt^ 

caim adioconiracjm compctitde  quo  pnncipa-  dus  vlt'Ocitr6que obtigatoci)  («liudeaiQi efti 

literobligandoaAumcft  ,contratia  vcr^  adijcifut  Aipulailone  mutiio^  donaiione,  qoi  funtcontia^ 

cnmqai  non  piincipaliier ,  fed  pcrquaMamiaa-  dus  ftr<d)  iuris,/.Li^  19.  dt  vtrb.fignifit.)  aont 

ti\mconfequer,Qa5obliga(ur,  vtelqaem  principa-  tamen  funtomoelvltrocitioqaeobUgt{bfiiiKq«ft 

litcr  obligatum  habct  >  indcmnitatem  ptznet,  fi  princi^aliier. 

i     Si  cx  rado  hercdisagatur  commodati :  in  (blidum  condemnatur  ,Ucei 
^partehcres  e(l. 


1b,t.  P  VB.  Ob  rem  qax deninifldcommo. 
'diu  fult ,  aftio  commodail ,  qux  ex  eo  contradla 
adacrfus  defuoAum  compcteDat ,  tranfit  contra 
heredcs  commodatarlj  iure  hcteditacio,  cnm  fic 
hcreditaria:  Hcrcditiria  enim  adio  diciturqux- 
cunqoc  conita  defund^um  excrceri  potait  Ug.ht- 
ftittMhm  y.iafr.quibm  t*  ctnf.  i*  poffeff.ut.kg.bt- 
ridit/trurum  /^o.dioblig &*Bign.  Acqui  hcrcdicarix 
•diope5&aAiux&  poffiuz  diuiduntur  inter  he> 
rcdespiohcredllariisportionibaslr^,  t  Cid.p  urt. 
fttdt.  ki-  vUtm.  Cod.  dt  bertdit.  Ailion^  Ergo  fi  plu- 
•res  beredes  commodacarius  ccliqucrit ,  non  po— 


Kcft  vaiu  ootum  in  iolidui 

.    ••        •  •  f,- 


a  conueniri»  Ucctez 


hdto  fuo  conacoiatar ,  puta  fi  rcm  coismoda- 
lam  corniperit,  iuc  quonis  modo  dcteriorcqji 
fecetit ,  cilm  aAlo  commodatfqqx  10  eum  di* 
rigitur  cx  failodcfuntSii,  contrafiuque  per  eoof 
inito  primum  ac  potifEmiim  delcendat.  Nec 
enim  ci  petfbnic  heredntn  prima  obligaticitiis 
caufa&  condicioimmutatur  leg,  1.  %.exhu  ixfi^dt 
Vtrb.»blig*t.  Dtc.  Fa^um  cuique  fuum-iiocere . 
dcbet , non  atteri  Itg.ftSum  55.  dt  rtguL  tar.  ne  at^  ~ 
teri  pcr  alrcrum  inlqua  condicio  ioferatar  conr~' 
tra  ^r^.  rttn  dtbtt  nlitti-i.  tod. risitb.-JErgo  fi  vous et 
commodatarij-heredibusrem  eommodatamcor^ 
rupcrit,  veldeceriorarafeccrir,  /oUu  ill.einfoli— 
dum  teneri  dcbet ,  qula  ibluc  facit  ne  tes  tis-- 
plius^fi^d^  poi£c4  cj^coa  vidcaturreddit  qur 


Digitizediby  Gpo 


GOMMOD.  VEL  CONTRA  LIB. 


VL 

detecior  reddltur  Ug.].^  firtdJitd  fuft.htc  iit.ltg.  reditaria  przterq.iam  liomnevlTmyt  crgeref  lii- 

I.  f.fi  res  dtpofttaiiifr.  d^pejit .  Qucinadmodani  &c  p.iic,  vi  uota»  l'.a;io'i3s  cxl.  qiuidfiiteUt  5  ^  fi^lurts 

vniis  exhcfcdibiis  roum  rcm  commodatam  pc-  infr.ittililit.tdiii.  i^.  la  .cc /i  ji»t  1 ,  t  ^on  fi  vii.un  ex 

nej  fchabctct,  isvtiqucinfolidumeara  rcititiicrc  hcrcdibns,  patflsl.jlutio  {>aictci  l-bctrttiontro.nd 

tcncrcturrf./.).     ha(f.\h\  dlxiiT.usfiipr.l.fidiie  u.  quidcin  proparte,  doncc  ab  aiiis  lincttbus  vcl  ic- 

kfr.  dtfofit.  l:inccl.txpolluit4llorit(}.infr.dtpelluit.t.  liqnx  paLtcs  f^lutx  il}"cnt,vclquaif  c.noni-tic 

i.mprtnap.  Dt4liiii.lfgat.l.int.<t(Utient^<y.dt  vtrb.oblig.  commodatorJsintercirct.i'  qoir  idcm  B.ir  .cx 

citia  ho$  car.i$,  nili  lic^cdcs  omr.cs confcniiant  M^rfertemi-.^.fiitnrumdeiond.n.indd.dut.hgfidu» 

iii  ipfa  rc  commcdata  rcftiuicn  Ja,  non  potcll  con-  dtpofMti.lig.iv.  exicutieut  S^.^.pro  pAtlcde  vtib,olltg.ltg. 

moditor  abiisaiindconfcqui  quam  xftimaiioni  JlipuUtm^.^.i.vifr.dtfelut. 
ab  VDoq  ioquc  fciticet  ipforum  pro  piotiore  hc- 

3  f  Siciirautcm  voluntatis, & oflicij magis,quam neceflitatis eft  commoda- 
rc.ita modum commodati, fincmquc pra;lcribcre,cius  cft,quibcnclicium  iii- 
buit.  cum  autem  idfccitfidcrt^poflquamcommodauit^tuncfincmprarlcri- 
bcrc,&:  rctroagcrc,atqucintcmpcftiuc  vlumcommodati  reiaufcrrc,rion  offi- 
cium  rantum  impcdit ,  lcd  &  n.dccpta  oWigatio  intcr  dandum  accipicndiim- 
quc.  gcriturcnim  negotium  inuiccm:  yC  idco  inuiccm  propodta:  funtniriio-, 
ncsrvt  apparcat,quod  in  principio  bcneficij,ac  nuda:  voliiratisf.iiTat,c6ucrri  iu 
mutuas  prarllationcs,  adionclque ciuilcs ,  vc accidit in  co,  qui  ablcntis  negoua 
gcrercinchoauit.  ncquc  enim  impunc  pcritura  dcferic  fulccpilici  ciiim  foi- 
taiTis alius ,  Ci  is non  cocpiflct.  voluntatis  cft  cnim  (ufcipcrc  mandatumincccin- 
tatis ,  confjmmnrc.  Igicur  h  pugiliares  *  mihi  commodafti.vt  dc^ict.r  inihi  ca- 
Ueret,non  rctflc facics , importunc rcpctcndo.  nam  li ncgairv.'S,  vcl  ciniirem,  vcl 
tcflesadhibuincm.  Idcmquecll,  (i  ad  fblciendam  infulam  tignacommodafli, 
deinde  (ubtra.xifti :  aur  ctiam  fcicns  vitiofa  commodaili.  adiuuari  quippc 
nos ,  non  dccipi ,  bcncficio  oportct.  Ex  tpibui  caulis  etiam contrarium  ludi- 
cium  ^  vtilc  cflc  dicendnm  clL 

ris  vltra  vfiim  ,  &  tempiunblpfo  rrifcrfpttnr.vtJ 
cnmmodatar.us        ruflit.  I£t  qinmuIshomineti\ 
bereficioadficiititeint  honiinis  /  ftriiusultgt  y.iii' 
fr.i  dtfer.  txperi.  Seiuanda  i.ioirn  iibcrali  as  eft  ar- 
l<itrii>iliiusquicam  cxcrcct /,c«mp/.i«j  ii,%  pen  iu- 
frj  deadmin.  tuttr.  Don  vltra  letnpus  fiuucxptcfliin 
li,  c  tjcitr  prjcftituttim  extendcnca ,  nccnntta  vo- 
liintJtcm  Gat.quoJ  cx  vohintatcnrcficlfciiui  l.lm- 
ptrdferSi.fiipr.dtpefiiil.  l  Thjis  41.  hMtrA  urtu  ttinper^ 
infr.difidtn.libert.  IJc  oljiic:  li  non  C'-mmttiIatum, 
fcd  p:  cCariumintcrccUcat ,  id  cft  nullo  rerto  vfu, 
nulloquc  cetto  tcmporcprjtrifiito,  poteriilibci.i- 
htasqiundocunquctciiccaii,  iJ  ci'.cti.imintcm- 
pclliiic        i.l.iifiipnidriiiii.  1.&  bAltt  xyinfr.  dt 
preur.Kcc  vidctctui  i$  dccipi  qnipxccai  io  accipic, 
cum  inhoc  mliil  fiftc  .T.lucrfusf  omiciiiuicm ,  quo- 
niodo  (icrct,  li  ci.>niir,od3tai  to  pti  mktcrctur  antc 
pizHitulum  tcn-.pus  finittir.ivc  vfum  rcm  cotti- 
modatam  tcpoKctc,  PotuilTcc  cnim  commodata- 
riiis ,  li  comrrodatnr  rc;.;4fltc  ,3baliocommoia- 
tum  acciperc.Bcneliclo  aiitcro  iuuati  opottct  eum 
qui  accipit.non  dccipi.  Et  hrc  qitidt.-m  ratio  iqul- 
tJtijcft.qiiiaotficium  ruum  rcmini  dcbct  tlTl-  ca- 
ptiofum,  fcd  a.^cfl  t.iiiicn  ratio  ah'a  iuris  qt^.x  for- 
tiorcll  &  qi..x  itn{.cditrcu&cationcmintcinpv(H- 
uam  commoJati,  ncmpcqnori  initr  commcdan- 
tetn  8c  commodatum  aciipicntcm  ncgotiiiin  j;c- 
ratiu.cum  fiat  con-motlatum  pcr  ri.ulitioncm  c cr- 
(a  iLgcfaclam.quac  /cmpctal.auod  cw«^7atjps  in- 
ciudit.  Noncnlinnudum  paftaru elV,qin.i.f$ ali« 
qiii  f  ccrt.i lcpc  datur  vcl  traditm  l  in  tradittcKihia 
^9  fiipr.dtpjii.i4i demtnuii.tnfr.dtprifir.rn'  '  1  '■  <"  i't 
ter.ftrmut.  Ei  conlcqoentcr  ct  c-jmia^l 
datiiuuiccaif  ropohcz  fuQtl^ioncY-.  v(  .^j^paLcac 
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Ad  ^.i.SicntMtem. 
Rat.  dvB-  Nou  taiituiii in coinniodiro, fcd 
&  in  c..::ciis  quoquc  co.itiM<2ibu$oinnibn.>idob- 
tiitctjVtib  iniiio  fi'U  vol  ift.idt,  cv  pcllfa^l ;  au- 
rcm  ncccfli'ari.5  Ufictit^  C.dtcbUg,& dOm,  Aiqui 
contiadJr-is  citcri  ex  p-  llf.iiJVojdfcpet  /olam  pani- 
tcnciam  leur.CJrl  r.on  p  (ruur.  Hfl  cnim  ius  illitd 
proprium  contraitua.n  t.-iio  ninat  jiurn,vrcx  pcc- 
nitcntia  tcuocci  tur  (cinrrgra  necdinK  ffctito  im- 
pIcinciiio/.yipwHWMmf.  vbi  Jiximiis//'-  ''rf. 
C4h/^  ^f^f.  trgoniiiiltaii  xf  iit,  ;;urin-'         ■  10 
VJpi.inas  fpc.iaUter  moncrct  ,  quod  contracti- 
bii.t  omnibus  iion)ii!3iiscnniienit;;c..cr3litet  :aut 
fi  quis  in  commoJ.tt.i  fpccialciuj  alrqnod  conlti- 
lucievcht,  ex  coqao  ♦  a  beneficio/Jc  libcralicatc 
caufim  liabc3t,q'nd  ib  tir  has  'hci  pccfl-quitn  C\ 
non  liccai  c  ^mtr  odati  ti  llbctal  tactmfuasn  icuo- 
c3ic  l.i.infr .dtprttair.  Pern^itti  cii;o<^ebetcommo- 
dai.ti  rcuocatc  commodituni  ad  nutuiTi&iibi- 
tittn  non  a.tl.tbira  ditUni^icionc  illa  a>Mcmpcl\iue 
an  intempclli'  c  icnocatiofiictalit.  D  fc  c.  Com- 
modatuni  non  lic,ii  fn(3  tcrtum  ici  v'um,ccrtum- 
que  tcmpus  aut  expr.^lT:m ,  auc  taci:um,ali  iqui 
prccari.iin  cllnoncommodatum/.v.^'  (td  imerdum 
fupr.  /.  vlt.iffr.het  ttt.  iunli.  l.  Luim  %i.i>ifr.dt  doaat.  t, 
i.C.eUprtur.  Ei^go  ncqucpcuniuci.dum  cHc->m- 
rnoiia^ori ,  vt  antcillut;iv.'um,il!u  Ivc  icmpu.scla- 
prumieuocci  commoJatnm.nc fr.  11  cm'.  poteila- 
tc  i  conl/afttt  ri.ccd<^rc,ncqiicf  rolubvnclum.vtfi- 
^iio  illo  vfii  iV  CLnipoi  e«;«3modatuu.r(  uoccc.ncin 
potcfi.itecor  '      •  tvi)|jt,rctn  commd  ?ai.im  in- 
uito  conr.i:         . .  .(.tin.rc. Itafir,  vtcoutraAiis, 
qui  ab  initio  f  nt-volun  .rij,  Sr  cfl?ci)cx  pollfafto 
liat  ncLefru.itK  i/./.j!«((r,£citbcC3htaii;comii)odaco- 
J"oai.III, 


i  .  ..  ..  i 
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C3i, 

Id.qaodpriicipijbcncficijacnudxvolomansfuc- 
lat,  conucrti  in  mucuas  prtrftatior.cs ,  adioni;fquc 
ciailcs;  q-.cmadmoduni  P.iulus  hic  fcribit.ex  quo 
noftri  vu!g6  inferunt  adlionem  commodati  elTe 
cluilcm.fcd  mal^,  Eft  enjm  pr«tori.J,&  boc  prxto- 
ris cdido introdufta ,  vt  docuimus .id l.j.fitpT.yhi  ^ 
«dtcxtumhuncrefpondimus.  Cuios  longcaliJm 
clFc  fentcntiam  apparetcx  coquoJ  ftatim  Paulo* 
fubiicit  ,  vt  atcidii  in  u  qui  «hfoitu  ntgttugmu  vi- 
tbfdmt^ntqut  tmm  imfune  ptriiur*dtfem.  Sufapipt 
tmmfntafft  dliutfi u  ntnctepigii.KcmoemmAwbnu, 
quin  iiil  vctbis  adio  ncgoti.  tum  geftoriim  figni  - 
hcetur.qua:  inJubitantcr  pcztoriaeft  /.  j.  3.  &P'f 
fuprMnfgot.itfi.  mutuifquc  prsftationcshabec  1. 1. 
tod.  Sc  quam  ncmo  vnquamdixlt  ciuilcm ,  &  qux 
compctit  contra  cum  qui  coepit  ncgoiia  gcrerc, 
nccpcriccit,  quamuis  in  aliisncgotiis  inclioinJis 
noo  habcit  locum  l.  iHttri  to.  C.  dt  ntgtt.gtfl.  nifi 
ciiin  .MiHsgcfturus  fucrit ,  qui  liuius  goftoris  con- 
jlcmpl.iiione  non  acccftit  Ifi  pupilh  6.  j».  vlt.ftiprAod. 
iU.ttt.  vbidiximus.  Ncc pngniiquod  fcquiiur  vo- 
luntdtu  t/tim  tfi  fufitpertmdnddtumt  ntctfiitatu  (onfum- 
fnatt ,  quali  prxccdcntiaetiaminicUini  dcbcant  dc 
eo  qu»  intcrucnicntc  n  an Jato  aiici  a  gcflit  n^-^^o- 
tia ,  quiquc  idco  mandati  non  ncgotiorum  gclto- 
rura  tcttone  conucnicn Ju$  rtr.  Cum  cium  act  oncs 
]i>andati&  ncgoiioriim  gellotum  fint  pro;fus  in- 
comp.nibilc$ ,  quia  iroplicatcon:radictioncm,  vt 
fnand.^tumintcrcc(rcrit,a£  vt  non  intcrccircrit  /.  ft 
rmuntrdndt  6.§.  1. 1.  tx  mdnlxta  10 .  §.  /.  iiifr.  mtriddU 
quis  credaccan^em  cUufulam  dc  vtraqueadicne 
intcll.gi  pi  ffc ,  vcl  d«bcrc  ?  Pioindc  noa  dubiio, 
qain  ddcnda  fic  i  foprad.ft  $  vtibis  di£tio  mdndd- 
lumSc  totaclaufuli  dc  eo  inrcnii'.cnda  qui  alicna 
fufcepit  ncgotia  gercnda  finc  mandit».  Qjiam- 
quam  non  ncgo  in  mandato  iJcm  'uris  cfTc,*  t  u  an- 
datum  fulcipcrc  ab  inirfo  fitofficij  &  niulxvi.lun- 
tatis.CoiTumnu; e .1  itcm  ne^ cili  atis  rf./.yj  rtmunt- 
fKHdi  6.  ^.\.Lfi  mdnddutro  ttht  ii.  vtt.tod.  Nam  & 
xnand.^'U(n  contraAus  eft,  aJcbquc  iiominaius  \ 
quotcfilireinuitoaductfdrio  nunqcim  luct.  Dc- 
pofiti  alu  ratiocil.  Fit  cnim  dcpolitum  foliusdc- 
poritntis  gratia  non  ctiam  dcpofiia'ij ,  &:  idcirco 
reuocati  quandocunqucpotcft  ab  co.qui  dfpnlull 
ti.t.pt'Jiilt.tHfr.dtpefit.  Qiirrit  autcm  Battolusfih- 
nitum  fii  tccpiis,  quopotiiilli  |  crficerc  vfum  ad 
qucmcomraodaui,  idquc  abfquc  culpatua,  quia 


fortc  infirmus  fucris,  an  poftim  icpttcrc  commo-> 
daturr.l-"t  tcfpondttreikc^mcpolk-jnccciiimcafus 
iiic  qui  tibi  c  <ntigit,  non  mihi , nuccic  dcbci  mihi 
quiccrtodcdamijovitando.vtprolutibiqniccnas 
dc  lt;crocaptando,cx  l.iKmtlU  li.fufr.tit.  prcx.  l.  tx 
(onduQo  fj.dlidt l fi p<io  j.uemium  quidd>ntnfr.lo{dt. 

a  Igiiur  fi  pMgtlUrts.  Du  ibus  cxemplis  probat 
Paulus  quudJixit,  no:) cflcaudicuJ jm ronimo- 
Jantcm  ,  ficommudacum  intempcftuic  rcuocaie 
velit.Primnm  eft,fi  pugillarcs,  id  cft  tab  jlas  cctcas 
tnihi  com.mo  Jaucris ,  vt  d^rbiior  uicus  mihi  cauc- 
ict ,  iJ  cft c.tutionc.-n ,  & chirogtaphum  in  iis  con- 
fLribetct,non  eft  tibi  pcrmlttcndum  vt  impotturi 
rcpctasnamfi  ncgiffcs  vcl  cmiflcm  ,  vcltcUesad- 
h  buiircm.  Quz  vciha  notanda  funi  contra  cos  qui 
putaiu rcripturam pduatani ,  fi  nullis  tcltibus fuf- 
rultafit.  nonvalcrc  :  quoJ  non  minusfalfum  cft, 
quim  quodalij  ;|uii'-'m  ajjunt  non  valcrc,  fifcri- 
pta  fitnon adicdto  dicSc  Confulc, contta/,iM»j  U' 
bcrndm  ij^.f.^.i/.fr.dtpi^rtor.  Altciumcxcmpluincft, 
haJ  luh.  icndam  ;n:uUiU  connr.udjucriiiij;nj,dc- 
in  Jc  rctraxcrisia.ic  eiiam  fcicns  viciofa  ccmmoca- 
ucris.  Vrroquccnim  cafa  mcbtncficlo  tuo  dcce- 
pcti$,non  adiuiicris  aJi.iu:ir.  autcm  r.oi  [  l  ncJicio, 
noii  dcctpi  oporrcr. 

b  ExqutbHs cdufis  tlut7i(oiitTdr:uiiii!!,iiiiui».K  a  t. 
nvB.  Nouijiiligctailiniicis.quipDftiJct,  cum 
cxccpttonc  tntas  cft.  Tantundc.n  cnim  pixlbt  cl 
cxccptio  qu.-mtum  aftio,  ncc  rnultiplicanJa  fant 
cntia,\t.iiunrphilofophi.prxl'ertim  vcro  aaiones 
fine  neci  ffitaic  f.  i.  liifiit.dtdclio.  l.  innaui<4ufeii;;t. 
itifr.  iMat.  Fruftracri;ocft,  daic  hoc  ca  i:  c  mtra- 
lium  iudiciuin  commodaratio  ,  qul  rcpctitioncm 
commo  Jatifuo  iu  rc  impcdirc  potcft ,  li  ad  rcftitu- 
tioncmvfgcamr.vtpioximc  diximus.  DsC.  Non 
cft  iiojum  ,  vt  ciufJem  rci  nominc  aifiioiicm  quis 
habeac,  &cx-ccpiionem.  St  lanus  enim  dicerc,cl 
qui  aftionc-n:  h.ihct,  multo  macis  din  Jam  cllc  cx- 
ccpt'ot.tm  leg.\.§.is  duttm ti.fr.  de  fupcrftcJ. inuitui  i^^^ 
^.x.itrtgid.iur.  quamuisdilHcihus  fit.vt  non  polR- 
dcnti  lictur  .idii"  ,  quampofliJciiti  exccptio  &  re- 
tcntio  /.1.  tnfr.  dtpignor.  Nihii  crjjo  prohibtt,  q  io- 
minus  &:exce;irio  detur  commodatari.) ,  aciio 
coDirara  aJucrfus  commodantcm  ,  quicommo- 
datum  intcmpcftiui  rcuocauit.  Iunt;c  Ug.fintan- 
ddutreii.  S.vltm.infr.  tiaudat.  Ug.prexmi.y.tiem tiui 
fcitns  boc  itf. 


4  ^  Duabtis  rebus  conimt  datis ,  rc£lc  dc  altcr.i  commocl.uingi  poflc  Vi- 
uianusfcripfit.  cjaoclit.i vidcri vcrum,rilcparata;  liin,l'omponius  fcrip(it.nain 
eum,  quicarucham  puta,  vel  lecticamcommodauit:  nonrcdtc  acl:urumdc 
fingulispartibus. 


R  A  T.  D  V  B.  Contr.i£lus  omncs  fui  naciira 
inJiui  iui  funt,  vt  &  crtcrarum  rcrum  (ymnium 
/ubftantix  circntix  inJiuifibilcs  cxiilimantur 
leg  ium  f  t  caufd  159.  infr  dt  vtthor.oblig.  Ncmocnlra 
propartcconttafVurusfjiHccrcdcnduscft  ltg.tulor 
47.5.1  fupr.dt  minor.l.fi quk  aUam  46. 1  ./r.  dt  ftlut.ltg, 
ftntnfoTtem  xS.i  fi  ctntum  fupr.  dt  condiU.  mdeb.  Ergo 
duabus  rebus  paiitcr  tc  limui  commod.itii ,  non 
dcalrcrafolacommodatiii:!  poteft.fed  vcl  Jcvtra- 
quc fimul  agcndum  c\\,\c\ dc  ncatra.D  t  c  .Qi^scm- 
» Jmoduin  in  ftipulationibus  dici  folet,  tot  ellt  fti- 


pulationc?,  qoot  font  tcsUg.fiirt  dtbtmut  19.  de  rerb. 
obhg.  &in  vcnditionibus  totcnit  vcndiiiones,quDC 
furit  vtndit»  rcs  fcparaix  Ug.tifirna  ^  tnfr.dtdHttH. 
tmpt.  in  procuratiombusiut  cllc  mandata,  cjtiot 
funtrc!  teparatx,  qux  manJato  contincntur/(f. 
vU.^.i.fupT.  de procuTdt.  Sc  in  dcpolito,  tot  vi  Jcri  dc- 
pofita ,  quot  luntrcjdcpofi  X ,  etiamfiin  cifta  dc- 
pofitx  i\inl.i.§.fi  incifldtr.fr,depofit.hi!!c  diccndum 
eft,  tot  clie  commodata ,  quot  fuiiiies  commoda- 
tx,  fi  modo  fcparatx fint ,  qiiamuis non  (L-paf.«im 
commodatx.  Ergo  plutibus  rcbuscominodatis  ni- 
Jiil  vctatdc  ling»lisrebu5.&:  rlc  vn.iquaquccarum 
agi  lcpatatim  commodati,  fi  modb  ita  fc-paracx 
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Int»  Yt  j(\tm  quoque  feparatum  prxbercpoflint. 
Nam  vc  Piulus  cx  1'oaiponto  lubiicit  iohoc  >.is 
qul  carrucam  puca,  vcl  lcdticam  coramodauic,  non 
re(&^aget  dclingoiis  parilbus,  quiallcecringu!x 
parces  per  tnulcein  nuc  rcMarata;,  vnum  tamcn 
cotpus  carracz&  lcAicx  cfflciuncruiusnulluscf- 
fevluspocecic,  li  feparaiim  iiabeancur.  Eltcnira 
corposindiaiduum ,  nrcqui  lc£ticam  aut  carru- 
cara  commodar,  iingulas  ptitcsex  quibus  cairuca 
aut  ledica  conikt,  commodare  intclligitac  «r^. 
Ltum  quttiti  lyii^.dt  vfucHf»  Icique  vrl  carruca  Hc 
lcdliLatotacoaimodaci  adiiorc  repcccnda efl, vcl 
p.useius  nul!a,vt  iu  alia  rc  quai:bcc  concingcier, 
quz  vna  nmplicitcr  efTec,  ncque  coirimodam  diui- 
iioncm  iccipcrcc  vcin  /.  pUni  ^.fiipr.FdmH.  mifc.  l, 
ijuid  tdmtn  in.  $.  vlt  fupr.quib.med.  rfus  i/ifr.  *mitt. 
ybidi%in,ui.Lptcultum(f^.  %.quiirigtdelegAt.  i.  Nc- 
qneob!tar,q^i<Kl  cont  a  fjripturn  vidciurin  /  yf  ftr- 
Utttii.§.beut fiipr decendiil.furt.  boocfubicpco&  oc- 
cifDcondiCtioncm  Sc  bi  uib,  !<c  co;ij  i&carnisdo- 
mioocompc;cie.  Nam,  vc  Acciulius&  i)ic  &  ibi 
bciiecx}:l.c-it,iiuilligilacu:>illc  debcc,cil:n  fingu- 
1« ;  artc»  il!q  bouis  occiii  func  fcparatini  conticdla- 
ts.-i^uo  tcmporccoc  func  ics  iV:  corpora.r.aoc  lunt 
pactcs,  quz  cum  b.os  viucrctnon  nifi  vnumbouis 
cutpujcfticicbant.MiiQrvcro  Baitalum  hic  fubii- 


ccrc  quatftioncm  dcco  cul  ccntum4cbcn;iir,an  vi- 
ginii  cx  illis  pctcre  poffit. Non cnim  eaJcm qiun- 
litatis ,  qux  /pcciei  hac  p.irit.-  tatio  cfticum  qu.inii- 
las  niinor  in  quantitaceniaioic  concincacur,  roci 
ctiam  pars  vna  fpccici  in  alicra  ltg.i.^\fi  fitpulavtiii 
vtrh.  ohhg. l.  cam  ^uddtm putlU i<j.m finfupr.dt  lurifd. 
ncc  vcruin  cit  mco  iuilicio  quod  puia  Ha  cr.laj 
poilcpctihzcvigtniinon  tanquamlint  Jeoitafed 
tanqiiamtx  ccnium  dcbiiis.  Cuicnimccntnm  .ic- 
bcntur  ,  ciiam  vigtntiquir  que  dcbcri  dubium 
non  ell,  illudfancnon  iniprobo  quoJaddr.  Bar- 
lolus,  fiabcuquitcnium  dcbet,  viginiicx  cci  - 
tum  petaniur,  f  oirc  ilium  iuilc  poiiulaic,  vt  dc 
totis  ceocum  viiucodemque  iudicio  agacur,  nc  c- 
ivifdcm  debitinomine  fn  platadiuci/acjueiud.cia 
diilrmgatur,quud  iicfiatnor.rantuai  t^  iins  inter- 
eft,  nc  multiplicaiis  litibu.t  fTia;urcsacgrauiores 
fumptuj  patiacuc  LminoriiutS.  fupr.  dt  mvivr.  Itg.  i.  C, 
A4</wi».frfWr.rcd  cciam  itipub  ici,vi  I  t  .'roinimc- 
rus  minuacur  /.  quidgtu  txifiitiuuttunt  u.fupr.  dt  rth» 
trtdit.  l.nen  tamtn  -.^i  fupr  de  procurdt.  d  l  .fupr  famd. 
trctfi.Li.&  1  fupr  dtquib.nb.dd  tuni.tudic.  tAtJ.i.iiifr, 
4t  f.tTttt.  til.  Lquedji nelit  ii.  ^.fiplurts  infr.dt  tiiUt. 
titH.  duniQiodo  iurifdtt^ioni.s  moiins  iii^c  patia-» 
tui  inquti  fiaxc.  cx  i.Ltum  quuUm  puilU  in fi». 


5  ^Rpm  commodaMnn  pcrdidi,&  pro  c.i  prctium  dcdi,dcindc  in  potcftatem 
tuam  vcnit.  Labco  ait ,  contrario  iudicio ,  aut  rem  mihi  prarflarc  tc  debctc,aut, 
quod  a  mcacccpilli,rcdderc. 


Ad  %.vU.Rcm commodAttm. 

R  A  T.  u  v  u.  Si-.uc  a(Sliotiiud):aCommodati 
non  datur,  iiili  ad  i^jiu^  rci ,  qua;  coinmoiiata  cl^, 
fcftitutioncm  , ita  ncc contiariuna conimodatiiu- 
dicium  .^J  allud  dari  poccd.  quam  vt  commodata- 
lio  rcllitu.ntiir  ,  quod  ci  abcli  cxcaafacoinmodati 
tprex.  §, pejfnnt  6"  vlt.mfr.  Atqui  ciim  rcm  mihi  ^ 
tc  commouat.im  pcrdidi ,  &  pro  ca  prccium  Jcdi, 
demiicrcs  in  poiciUtcmtuam  pcruciiir,  nibil  inihl 
abcft  prxter  cam  pecniniam  qu.iin  propiecio  fol- 
ui:RcNcnim  tnaquamcommodaueras  non  abcife 
tnihi  intclli^itur ,  cum^ctualit,  ^^tibicamtcfti- 
tuere  c{ebuerim,fi  in  potcnatemcaiiiiftet.  Conle- 
qucns  igitut  cll,vc  loKim  prccium  quod  dctli,rcpc- 
tetc  abs  icpricciic  Jebcam  contrario  iudicio,  non 
autcm  altcrnaciiic  agcrc ,  vt  vel  rcmmihi  pr^cftcs, 
vdquoJaccrpifti  reflirua*.DEC.Contrari»  a£tio- 
octomnes  comparate  lunt  cx  zquiiatc ,  ne  altcr 
«xatteriusiadtuia  locupletetur ,  &  vt  prxilatiohcs 
cxviraqiic  parte  ad  fuani  xquitatem.reuoccntur, 
stqui  locuplctatctur  commodatorcx  ia^uracom- 
modataii) ,  fipoftqu^mcommodatares  quamcd- 
modata.ius pcriiiiiciac, in commodatotis  potcfta. 
tcmrediit,non  cogcieturaut  remipfam  commo- 
datarioprarriateautp  cciumquod  acccpiiTet  ted- 
dcfc.Nam  Sc  ipfam  rcm  &  ipiius  prccium  habcrer, 
quod  clfcrcontra  bonaiT,  fidem  Ltxtmpte  ii.^.^iii 
tUHtm,^lbend fiits ^ojrifr.dt i£tton.tmpt.{Zoiiua.  vc- 
rb non  locuplctatur commodator  cx iadura com- 
tnodatat<j.  I:uc  rcin  ipfam  commodatamei  prx- 
flet  iliieptcciuin  quodaccepic ,  tefticuac.  Habec 
enimvctoquc  cafucnmmodatacius  Id  quodciab- 
eftitum  quoqi  ciim  rcs  iplacipizftacut.  Eifi  enim 
non  rcm  dedic,  fed  r  ftimacioncm*  lorgcquc  aiind 
res  ipfa  cft,aliud  vcro  rei  xftimacio  leg.ftalij  41.  $.i. 
fufT,it  vfttfr.miaitia  ccrtuin  eU,in  ic  ipU  tci  quoq-| 


otnimationcm  emincnter  contfneri,  vtqni  rcm  ha* 
bcr,cius  quoquc  picci.ira  habcrc  viocanir  /.  huinf- 
medt  S4.  §  qm  ftruumdt  k^^tt.  t.  ^fi  r* itlitnilrfiit.it 
/<j4r.Coniroodatotivcro  iimiliccr  nihil  abelt,quiA 
vclrcm  ipfam  rctlnet,  quam  commodsuerar,  5c 
qiiam  ponimus  in  cius  potcft.^.tcm  icdiine ,  vcl  x- 
llimatiijnem  quampro  rc  ipfa  accepit;  Ncc  habet 
quod  conqucratar,cum  ia  ciusarbitcio^ckdlic}. 
ne  fit  vcrum  vclic  rcddetc ,  vt  bcne  .^ccuriius  con« 
ciudir.  EftnaraqLc  jnalicinaciaiselcdlio  dcbico» 
TisLpltrunqut  11.  yvlt.infr.  dtiUT.iet.  fit  autcm  di-bi- 
tor  is ,  qut  ptiii v  fuet  at  cx  commodaci  caufa  credi- 
tor,  cx  quo  S<  rem  &  rei  prccium  habcre  ccepitk 
cura  ab  co  tcmpotc  fucrit  cbligatus  altctuttutn 
rcddcre.Qui<.i?,ii6nnclitis«liim.'itiofacit  cmptio- 
ncm    /.  i.f.  vlt.&L^.infr.pro  tmpter.  G.fivt  ctrte^h 
/.i./tfpr.fcflr/ir.  l:rgo,inquicj,omniraodotcttitucn- 
da  rctcft  commoci2tafio,taDqnamdomiiio,quique 
eius  viodicationcm  h.ibcrc  poftit.etiam  inuito  coi 
modatorcqul  iaiputarc  fibi  dcbct,  cur  pro  le  cu^ 
modata  obiatam  littsxlitinaiioncm  fufccperit  d. 
L^.yi.fupr.  ScJrcfpondendurucft,  tum  vcreiddici 
cum  temporc  folatt:  zftimationis  przfens  rcs  fuir, 
quz  pro  tradiia  habcct  poilic ,  nec  cnim  iincciadi- 
tiooccranifcrtur  irgulaiiterdominium  Ltrainiom- 
bui  10.  Cdtptil.  nccruifusalia  rcsiradipnteft,  auc 
habcti  pio  tradita,qi^am  qua-  pra-fcos  fic  Lhtcfi  prt' 
ftns  4  7.iun3.lfTtctd.fupr.  dt  rti  rmdic.  1'onimus  aa- 
icrozftimatam  hic  iaifTe  rcmperditam  ,  aut  qur 
faltem  qu^d  non  inuenicccur  ,  pccdica  cccdcb.i- 
tur.  Etprztercanon  tam  rem  ipfam  fuilie  »nima— 
tam,  quim  culpam  pcr  quaoi  fucrac  pcrdica,  vc 
fuotilitcr  Accuifuinolicr  oblcruai.Quo  cafa  non 
id  agituc ,  vt  cci  dominium  in  eura  qui  culpz  fux 
zftimationcro  priftat ,  iransfcraiur,  quamuis  re- 
ceptum  fit  iiihts  commodati  Si  dcpoiiti  iudiciu» 
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ac  alHs  haiafmodi  qui  bonat  fi  Jci  runt,tametn  non 
tantilm  calpa .  fecl  etiaai  dolo  aduerrarij  rct  abfic, 
yt  condeinnato  faccurti  folcat,  hadenusfcilicct 
ci  fuis  atSlonibus  dominuscedat  l.md^$fitiii. 
hifr.  df  ri  iudu.  quod  <n  codiuecfum  cll,  quicum 
rcm  alienam  poflidcret  CBiuf  nomincpct»indi- 
cationcm  coniiencri  poterat.doIomolopoflcGio- 
nera  ciaiamifit,  neipfamrcftitacrccogeret:u 
<alf4  ^i.fufT.  dt  rci  vtHdif.  Nulia  enlmbonac  fiJci 
latio  fiudct,  vt  ei  fuccurri  oportcat,  quomodo 
fiiccutrcndam  cft  illi  qai  cx  bon*  fidci  contradu 
conucnitur/<.I.iii(f<^/ri.Qtiamquam  in  co  vicifliai 
melioris  condicionis  e(l  poirclfor,  qui  tci  alicn* 
poffeffioncm  non  dolo  &ftaiidc,  fcdculpatan- 
tuinamifit,quodc{i.im  illoif  foqui  lilisxlliinati- 
oncm  acccpit ,  poiBdcntc  adlauaii  dcbctper  Pu— 
blicianam,  vi  icmipramhabeatcubsxttimatio- 
nem  foluit :  ita  vt  Dcc  facilc  auJiendus  (it  domi— 
nas,  fi  malit  poftca  pccuniam  quam  ex  fentcntta 
ludicis  pcriculo  iudicati  tcccpit  leftituerc  d.l.fi(ulp4 
in  fin.  iicc  proi.ndc  habet  dominus  ekxlionctn  , 
quam  P.iulus  liic  dat  commodatorl.  Idcb  fortafTc, 
qaod  in  fpccic  d.l.fi  culf*  fucrat  foluta  xftjmatio 
XX  fcrtentia  iudi.:is ,  &  authoritate  ludifati,  qux 
Ticut  jmpcditcondidioncm  l.\,C.dti9ndiS.mdthu. 
ita  5c  difHalius  adiuiitit  folutx  pecunia;  rcuitu- 
tioncm:  Prztci  id  quod  didpoieft,  fauorabilioic 
cfTc  eum,  cui  cx  caufa  contattusprxftitaxftima 
tio  cft  ,  pro  re  qux  redJi  iph  dcbtictat,  quam  cum 
cui  xrtimatiofoluracft,  non  cx  contrat^tu,  fcdcx 
nccefhtatcobamiflamculpa^  olVcffioncm.quam  fi 
amillAnoneflet.reftiiueicpetitoritentrctur.Citrn 
enlmcxbonxfidelcontradluaAio  vcnit,omniacx 
boni  fidc  conftituenda&tcmpcranda  fur.t.QuiiJ 
li  commodatarlus  agcre  malu  condiftione  Cnc 
caufa  adreftitutionc  npreci),  quiare  commodata 
inucnt»  &  in  poteftatem  commodatoiii  rcucrfa, 
qux  perdita  crcdcbatur^prcciara  fioe  caufa  datum 


rcperitar,  porcft  quidcmid  faoiurefacere  l.i  fMff. 
dt  (inim.fin.  caaf.  fcd  ad  precium  folumcompciec 
ca  conJidlio,  nun  vtadtio  commodati  altcrnaii- 
ucad  rcm  aut  prectum  ,  fed  ad  precium  prxcit^, 
quia  non  aliud  .^ondici  poteft ,  qc^m  q  io J  datuin 
fuit:  Preciumantem  daium  eft,nonrtsipfa.ltaquc 
falfameftqjod  vult  Biitolus  quacanque  a^iono 
pcr  commodatarium  inicncata  pofle  dominum 
eligcre,  quod  vulcSi  cnim  commodatariu.s  propo» 
nat  condtdlioncm ,  nulla  dominl  cic6tio  eft  ,  q;iin 
ptccium  ipfum  rcftitucre  omnimodo  teneuiurrf./, 
i.di  (tndili.fin.(jMf  fcd  6c  alius  Battoli  crror  io 
co  cft ,  quod  putac  aifl.onem  intentarl  pulTc  anie 
litcm  contcftatam.  Non  enim  daturai^io  ncc  di— 
datur  iudicium,  nifi  poft  contcftarior.cin.  Itcm  iix 
eo,  quod  ait,  poft  Iltcm  conteftataincogi  dominu 
rulucrcfcc  .indum  naturam  «(flionis  iaccntatx,  id 
cft,  iiiqnit  ,rcm  ipfam  fi  dOLam  fit  in  icm  ,a  itxlli- 
mationcni  fi  condit!lioDC  finc  caufa,  quafi  veru 
non  cciam  xilimatio  prxflantk  fit  pcr  ^ttflinncm  ia 
rcm ,  fiuc  te.  rcftitutio  iJco  ficii  non  pol^it,  quod 
eius  poflcffi'j  pcr  culpam  amiflaiirifiue  qucdpcf 
dolu  3f  ff audcni  d.l  fi culpd  il&l.  qui Tif.mttrt  O^.dt 
tti  vtndic.  .''cinjtercnun  &  quacui:q,jc  .idirjrcpro- 
pohtilisxftiminda  cft , ncc vnq  am fit coJcinna- 
tioadtcm  danJam  aucicilitucndipra  ciic,neqiii- 
dcm  inadtionibus  in  rcm,1icct  alncr  atqvalitcr  lis 
xlimctur  oonni:nqnam  per  iiifiiirauduin  tn  Htcir  , 
ronnunqnactiamcltniulluranduScofficioiuiiicis 
d  l.qui  rtftitutrt,  ficut  in  aftionibns  pcrfonalibui, 
aliquando  infpcdio  tcmpnrc  litis  coutcnaix,  vt 
in  ftriiftis,  cxcepta conJitft  onc  tri:ii-a:ia,  inqtia 
infpiclturteB^puscondeinnaiioni</.^rfl.£^p//  ftfnr, 
dt  (tvdiS.ttitU4r.l.vmtn  n.l.(um  fundus  yi.fuptjt  ttl^. 
crfi/f.  Aliquiiido  ctiam  infpccto  tempoicmotr 
ant  rci  iud'candx  vtro  tcir.pore  plurisrcs  fuit/.j, 
^  fi  pcr  rtndirortnunfr.dtAiiian.onftJ.y^.i.i  /;4(,vbi 
diximus  fupr.  h«(  ttt. 


*  iS.Caivs  libro  6..idEdi£tamProuincia!c. 

TN  rcbus  commodatis  talis  diligentia  prxftanda  cfl,  qualcm  quifque  diligcn-* 
■"-tiflimus  patcrfamilias  fub  rebus  adhibct:  ita  vt  tamcn  eos  calbs  noii  pr^fter, 
«^uibus rcfifti non poffii :  veluti mortis fcruorum ,  qua:  finedolo , &  culpa  eius 
accidunt:  latronum^hoftiumveincurfus, piratarum infidias ,  naufragtum,  in- 
cendium,  fugasfcruorum,  quicuftodiri nopfolcnt.  Quodautem deiatroni- 
bus»,  &  piratis,&  naufragio  diximus:  itafcilicetaccipiemus,fiin  hoccommo- 
datafitalicuircs,  vt  cam  rem  pcrcgrc  fccum  fcrat.  alioquin  Ci  cui  idco  argcn- 
tum  commodaucrim ,  quod  is  amicos  ad  cocnam  inuitaturum  fe  diceret ,  &  id 
pcrcgrc  fccumportaucrit:  finc  vlla  dubitationc,  etiam  pirararum,  &  l.itronuln, 
&naufragij  caium  priftarcdcbct.Hxcita,  fi  duntaxataccipicntis  gratia  ''com- 
inodata  fit  rcs.  At  fi  vtriufquc,vcluti  fi  communcm  amicum  ad  co^nam  in  uita- 
ucrimus ,  tuquc cius rcicuram  fufcepifrcs , & cgo  tibi argentum  commodauc- 
lim :  fcriptum  quidcm  apud  quofdam  inucnio ,  quafi  dolum  tantum  prarftare 
dcbcas.  Sed  videndum  cft,  nc  &  culpa  pra:ftanda  fit :  vt  ita  culpa:  fiat  arftimatio, 
^cut  in  rebus  pignori  datis,  &  dotalibus  xftimari  folct. 

^ti  l. In  rebus  1 8.  ^  ff"»^ ^ff"*  ii  iffi'-  diptfit.  Ita  extra  omncm  calpa 

eire  videtuf  i$,quinonminorem  io  alienis, q  iatn- 
Rat.  dvB.  Qucnnadmodudolo&fraudenon    in  fuis  rcbus  confcruandis  prxftac  dlligentiam, 
carct.isqui  alienis  rebus,  fiuc  conunodaiis,fiue    licct  necinfuistebus  diligcnslit,adcum modum 
^epoficis  lctuandis  nuaoccm  quam  in  fuU  adhibet    qucm  hominum  catura  dcfiderat  vt  Celfas  ioqui- 

turio 
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tar  in/.7/.'«(<Nrr«4.itnpuiaienainquclibidcbct,qui    daute.  Ergonondc  colpalcui  tantilm,&:  dc  riolo  ^ 
amico  nnnus  liiligcnti  rein  fuam  commodauir:    tpncri  dcbct  commodaiatius ,  (edciiam  dc  cul'>a 
fii.uti  Ibicmusdiccicde  eoqui  pcncsamicumnnn    lcuiflima>  aut  Ij  prodcfTe  dcbct  commodataiio, 
iatisdilijjcntctntci  fuas  dci  ohnt  ^.fr£taulnfiU.    quoil  ron  tantiim  iplius,  fcti  ctiam commodantlj 
quth.mtd.tt  cntr.thltg.  1. 1.^  tsqueqtuapud  qutm  in/r.    gi  iiia  (afttim  fitcomtDodatum.  Quidni  fequimuc 
dtthhg.  (^(i5j»«.Ef<4ononc(\  onciandas  comnio-    vcterum  iliorum  lcntcntiam,  quci  Caius  rcfctt 
datanus ,  vt  in  tcbus  commoJatis  talem  diiigcn-    exilUmalTc ,  comodataiium  co  catu  prxftaic  dur- 
liamprxftct,  qnalcm  diligentifllmus  qmfqucpa-    taxat  dolum  dcbcc IJec.  Cum  quetiturquid 
tcrfamilijsfuijrcbusaJhibct:  Ita  coira  ficrcc,  vc    priftatedcl->c:itij,quirejdcbitorcIl,exconir3Cfa  ^  L 
omncs  cafus,  quiaccidctc  poirunt, prscftarc  tenc-    »llud  vnum inrpiLicndnin cll , cuius gratia coni.4- 
rctur  ,  extia  eos  quibu5  relifti  non  poteft,  aut-    (fhiscelcbtatusfit,  vtliciuvtariumqaiobli^afj* 
quc  vismaiorisappeltatione  contlncniur,  vi  iunt    cft,isnonmod6pTa:ftircdolumdehcat,  fcdc^tiam 
hnftium  laironumvc  incorfus  ,  piracarum  infi-    culpam  adcoquc  lcuifliraam  :  Quom' do  cucnic 
dia:,nau6agium,  incendium  ,  fiigx  feruoruan,  incommodat^zlIvcroeinstatumcauraqulaliuRi 
qui  CLftotiin  non  folent;  quos  cafus  omnesCa-  fibiobligat,dolustantiimprxllandujfit,nonctiam 
ittsinc  cnumerat.  Dec.  Commodatum  fit  folius    culp.i,  niii  lataqua:  ad  dolum  [roximeacccdit ,  flc 
accipier.tis^  commodatari)  giatia,  vtfubiicicut    pam.-n  dolozquip iratar,vtcontingitin i^cpo/ito, 
in  hac  lcgc.Eftigitur  iqiilliimHn  ab  co  priftari    ii  dcniqiic  t;ratia  vuiufcj'ic,lic  rcs  teirpctcfjr,vt& 
omncm  diiigeniiaf.i  ,  id  eft  cxadkiffimam  d.^.ts    dolumiV  culpam  latam  lcucmquc  priftiri  opor- 
ijttoqutdfud qum  vttf.&sllt qutdcm  ,  ac  proindc  non    tcat,  fcd  non kuiHlmam.  Exeinpla  Caius hic  adfert 
qualem  ip^fuij  icbus  adliibc-c  fulitus  cft,  icd    inrebuspignoriJatls,  fcin c-lotjlibus.  Nam&in 
qi.alcin  Uiiigcntior  alins  q']|libct  patctfimilias    adlionepignoratitia, &  inacluMic  ici  vxotix,  non 
aJliibitaras  clTct.ix  altaquin  hqin  commodauit    taDrum  doli,  fcd  cttam  culps  ic.  is  f  llimatiofir, 
.  cx  b  ncficio  ruo2clibcraliutcpcriclitclur*r^.L»r    quia  contra<!i,i$  illi  in  vtriufqne  cor.tralicntr.ira 
fxlibtralitdii  ^i  wfr.dt  re  tudtc.  ti  qr.antulaciinque    gratiam  fiant /./»7  cert»  ^.^.ttu/tc riuixd.  vi i.fupr.bve 
liegllgcntia.qaiin  pfopiiis  rebustolcrahilis  cft,    iit.d.l,contrjilliuii.dtrtgttLtur.l.ttttm  iS.^.i M.fr.folsir. 
in  alicnii  ciilp.mdae(l ,     c>  e^ccadil.fi  conjiinie   wjjfr.Eigoficommuncinamiciim,a4  ccnara  mui- 
H.f.fimart.nii  la  fin.  infr.falut.  uuirtm.1.  a  proiurs-    »3>  crimus,tuqucciusrc'  c  nani  fufccpcn$,&  ego 
Itre  li.C. nunidt,  Ncc  audicndus  cft  commodata-  tibiargentumcomir.o>i.jiieiim,diccni'U'rieft,cufn 
lius ,  fi  commodarori  vclit  impuiaic,  qubdini-    vtriufque noHitlm  p<    '   1'  ftisccjcbra- 
mi!  diligcntl  ainico  rcm  fuam  commodancrit,    tos fit,  tcmihi dc c  ii^  ..  .niaponte» 

rumexcofactolucrnm rpfe  &  comm">cium fcntiai    ncti,  fcdtamcndcl3i-.iis:  ieuinonnnudsquamde  ' 
i.fi  t\tr*r.tus  •yi.LcHimin  f:i>,d»  79.^.  q«hd  fi  mulier.    dclo  tcticri.  Eftautcm  fupciionbur  confcqiicrs,vt 
infr.dt  iur.dit.  quod  fccus  eft  in  dcpofiiario,  qui    in  mandatoqaoquc  c.idcm  itiflindio  adhibcri  dc- 
ron  fiiocommodo ,  fc  J  folius  dcponcntiS  graiia    bcat,  id  cft,  vt  quamuis  mand.itariu$  rcgnlariter- *•.'•• 
tlcpofitumaccipir.PIanc  cafus  fotiuitos  priftarc    omncmculpam  prilhrct^cbcat  ctiaiiilciiiirimara 
commod.icatiusnoniciiciur,qiiosnccaliasqiiif-    d.  Li  precurdtOTt n.C.  m*ndjt.  fi  lamcr.  niandatuiu 
quam  praHtar/.tjUi  frtuitit  C.l.pigiius  9.  C.dtptgKor.    vcriufquc  giatia  fiat ,  quod  plc."unquc  contingici^ 
acl.Lcentrjului  1?  dt  rtguitur.niU  tiim  culpa  prrccf-    non  mfi  dc  culpj  lcui  tenc.itur.  At.iuc  ita  vctcrei 
lic  ca^jm ,  vi  iuc  rubilcitur.lange/.  i.C.hoc tit.L^.    qiudam  gloHaiores,quos  Azuapud  Accurfiuin  re- 
mtit  vtietidum\.(upr.  fcrt ,  cxillimatunt :  fed  quot  tamen  Azo  rcprobaf> 

a  Quod  auti>n  dtUtrtmhus.  Rat.  nvn.Com-    cxiftiroansomni  cafu  mandatariumteneri  de  om- 
modatAtius  non  tcnctui  dccafu  fortuilo ,  nifi  fpe-    niculpa  etiam  Icuifllma  cx  dtil.L  A  procuratort <]ux 
cia!i cnnuentionc  pcr lcnlum  omne  amillionis  in  fe    non  nifi  fortuicoscafus ezdudit.  Miht  Azonis  fcti- 
fj .'^ccperit /.(.  C.i;0c  t;r.  Ergononcftdiftingucr-    tentia magi^prob.tur :  quia quod diciturin  d.Li 
di:m,ai  ciilpa  aliqua  cafuTi  prxcciretit,nccnt;  ncc   precuratott,  omncm  culpatn  piiftati  dcbcre  a  pro- 
ci  f ni  culpa  pra  cc  Jcn .  iacere  potcft  pnlGbilc  quod    cutatorc ,  non  cciain  ci.^um  futtuitum  ficomnino 
pcr  rcrumnaturam  inipoftibilecfl :  lu  quo  gcnc.-c    accipiendam  eft ,  vt  non  tantum  dc  lc  li  tencatur: 
fuiit  oinnia  qu;c  pcrvim  maioreircjntingun:,&    quomodonnnntillos  interprctari  vidco,fcdctiani 
quibTisnulIontimanoconftliotcfiftipoteft,  quam    dclcuilEir.x  E  fi  enim  cnlpam,ciim  noftridicunr» 
i.ico  Gttfci  3«5jSicr  v^cant ,  quafi  vlm  diuinam,    lcucmnonlcuiOim^mintcriiguot,  vtvel vnushic  ' 
cui  vim^omt  cip  hoir  anam  cederc  rcccffe  eiiltg.fi    locusclarcdemonftrat.qui  tJu.cn  dicit  nmKiniiil. 
nurtts  Z5.§.r»  W4iffri«/r.  Ltcat.  Dic.  Quoticsculpa  fifnprocoldiibioetiamlcuiQimamcomprchcndir, 
|T*ccdit  cafitm,  non  lam  cafui  quim  colpxa  Jfcri-    maxim^  vrro  cum  fcquiittrcxclufiocafus  fottuitii 
bcndumcft  qiiicquid  poftcaaccidit,quianonacci-    >ftiiMbii.L4p>ocuratere&  in  hadtgt.  Inclufio  enim 
diiTcrjGeulpacifum  non  przccfliircr.Aiquidcom-    vnius,cxcli;  (io  cft  altcrius.Quaniuisquod  dicimu|f- 
ri  culpa  tcnetur  comr;:odatadus  ,etiam  de  lcuifli-    de  culpa  c:iam  lcniCima  tcncri  cuni  cuius  loliut 
rra,  vtproximi  diximus.  ErgofiCdccafufonuito    gratia  contia(3:usfit ,  noiipoftitcaJcrcin  miinda- 
eum  tcncri  zqutim  cft,  fi  culpa  cifura  przcclTeric    tom  ,  quod  nunquain  ficgracia  foliiismandataiij; 
d.Lfi  vt  certo  ^.f.ftdirtttrdum  ~.&  ^.fimtrogiutrUtx.    Confillum  enimillud  circt  nijnmandatiim.&con- 

fcqucnter  non  obliearorium /.!.§.  y/r.  jj/yV.ffl/rJ^r. 
Ergonon  poceft  obli^acionern  mandataiij  dimi« 
Oucrc,  vej  augcrc.quod  ir.anu#'om  vtriufqucgra- 
tiafaLtum  proponatur ,  alioqni  dicctidum  ciiut  eo 
cafu  futuruin  ,  vt  non  teitcicturmandataiius  nili 
rondebct  cfte  tmp  mici  culpacommodatanj ,  ne    ddolo  noncti.im  dectilpa,  qudtlcilctrtrlicularri 
ouidcralcuiflS-najCi^m  non  eominils  vcrum  lit,be-    nequccnim  procurator  quif».|uaiii  fit,  n  fi  viin  rd' 
>«ificio  adfcdum  eftc  cominodataxium  \  commo-    alicna  tantam  prxftct  d:ligcBtiam,quantam  in  fuis^' 


fupr.boc  tit.  l.utiit  quaritttr  ij. <{un  uifr.loc*t.ltg.  fiut 
btrtdttarta  11  ffpr.dt  ntgtt^fi. 

b  U«i  tta  fi  dumaxat  4ccipUnlit  gratia.  R  A  t 
x>  V  B.  Etiam  lu  n  vtnufque,  id  cli  Sc  commo- 
dantis  &  coinmo>iatari)  gratii  commodarum  fic 
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^iligentiifimas  qairque  prxlbrefolet.  Exquofitt 

^tnon  mo^iodc  Icuiculpttcncrlfempcr  debeat, 
fcd  ctiam  dcieuil&ma}  cumalieais  lebus  maio- 
lem,  qnSinifalsferuattdis<lj]igemiui»>Ucitpro«- 
lieno tantum  commodo  prxrtarc  dcbe.u.  Ncc  im- 
patari  poieft  ei  qui  minus  diligcoccm  procutaio- 
fcm  ctcgU ,  cor  Mn  diUgentlorem  elegeiit »  qate 
dilijcniiflirmjm  feprQStecar  quifqoisabalioma- 
«latuin  rufcipit  cxequeiMltMD.  Hocip(o  enim  of> 
6ne(b  vltra  totdlfate»  fiiliE^iciMlonuiMbnini 


^aodreca&repofRtfiveller.  Idqueprobiitoteitt 

cxd.  t.  cintraclus.  13  dtrt^ul  wrvbipolt  cnimvcratoj 
coocrad^us,quidolum  duataxat  &culpamfcilicec 
lcoeoifedpittBt.  Addic  Vlp fimikMt^^iiijpii^ 
tttpi  vtfcilicct  incr.idatculpani  ctiam  leuifTiajam, 
Quxtamcn  vctbain  rluralinumero  conccpta  fi« 
catadcoaitnodaiafDllolnni  referrl 
ncc ad alium  vllumconcr  dlam  cx cnumeratjipt*^ 
tctcoaunodatum»  quam  ad  maadatum . 


I  ^  SiueautcmpignuS)fiuecommodinrcs,  {iucdcpofitadctcrierabco,* 
ii^i  acccpcrit ,  fa6ta.fit  :  non  foliimifta:  fLint  adiones,  dcquibus  locjuimuri 
yetumetiaaiiegis  Aquilix.  rcdii  quaearum  adumfucm,ali£  toliuntur. 

■x/fJ^.t,Skv M/fUti  qucadc^vt  non  fupcrflnt  dcco,  qiioclplasioiilb 

cll,  qiiini  In  pfimc  jLiior.c  Lciit-.C nnn iliani 

Haidl$.fcntcntiam&omDe$qii^adcamaddu-  ob  caufaoi  compararz  fmt,  quam  vi  aftotisin-. 

HpofianC»  dobitandi&decidcndirationcsadda—  dcmnitati  pleniuimclatii^Hat,  licct  vtraqucadio 

xlmu? ,  p^^  \mddli,.^.^rtddit4,fMprdb»ctit.p^ititn  fitrcipcifccutotia^Hocipfum  cuimed,  ijtiodfa- 

od^F»i<9M^(rM'7.$.i.Mi*Nccquicquam  liicadiio-  cit,  vincn  punmt  vidcri  lublaix  odii.cs  ;iC(iunes 

laadamfapcxeft»  iiifiqaodadnotatGottbofrcdus  rei  pcilccaiotia:  ^uandri  aliviuidrci  pcrfccuiionl 

Cft  Accur(ium,  vnaa^^i  nie  propr<fiiacx  phiri-  dccfl ,  &  rci  pcifc  ^rtDra-  'ii  cicft  diou.irtmr 

•»quc  commodaraiio  &  iJcpoiiiaiio  pignotati-  in  fin.  L  quiftruum  54.  dcohii^dt.C'*^t*ii.l-Jtu(Mi-i.Lji 

tiocoffipecaat*  toUlqaidcmcccetas*  fed  nonTf-  fKhtpritHSi^Jtfittt» 

t  ^  Po/Tunt  iufl^  caufx  intcriicnire,  cxquibuscum  co,  qui  commodaC 
fc%ac;i d-bcic[:vcluti  dcimpcnlis  ni  valctudincm  lciui  Faclis,  c]ua:vcpoftfu- 
gaiM  rcquircndi,  rcduccndiquc  ciuscaufa  fad.rcflcnc.  nam cibariorum  im- 
pcn{a:  naturalifcilicctrationcad  cum  pertiticnr,  qui  vtcndum  acccpilict.  Scd 
&  id  quoddc  impciiiis  valetudinis  ^  aut  fugxdiximus  :  ad  maiorcs  nnncnLis 
pcrtinercdcbct.  modicaenimimpcndia  vcriorell,  vt  ficuii  cibarioium,  ad 
cundcm  pciunc;uit. 

Hat.  ovB.  Memo  cx  contraAa  poceH  obligo> 

ri,  pr»tcr  voluntatcm  i\  !n'cnti'^ncin  (:ontr.'.hcn- 
tiumi.fM  emnibiuutgittii^y.dttbli^.  craUmn.vt.  ncc  a- 

quifqtiam  opcrari  idtca  intcntioDcm  agcn— 
tium  vulg.  L mn  mnk  19. &fTtctd.fupr.dt  rtbtu  crtdit. 
i^tquin  i.iiai  fit  commodacum  »  id  agituc  ioiec 
contr^entee»  vteonitiiodatitiasobli^nriMNii- 
modaiori,  noo  tmcmcommodatorcotrmodara- 
tlo.  Adioautcm  noopoted  nafci  uifi  cx  oblica- 
fattntlJStk^%.fMM^fkfrJi»fnmm.  Ergo  Iwcl 
licquit,  vtcam  eo  qui  commodaalt  agetc  com— 
inodatar:usdcbcac,  prxfertim  vcrb  ex  concra^da 
illocommckdari»  qainonr.ifi  ad  commodatarium 
obli£;andom  i'  lorponitui.  Dir.  Plcnmq.  accidir, 
VC  ciV&extraid  qjodagicur,  tacita  obligatio  n.ilc.i- 
tor  exnatnrafdllcetnegocijquod  tra^ator/.M^ 

fi.fupr.bcc  tit.  Atqnt  pofTaiu  iufta:  caufx  intcr- 
cedeie,  propcer  quas  «quiim  ilt,  commodato- 
cem  <^igati  commodatario ,  &  ab  co  conueniri 
aL^ionecomrrodati,  non  quidcm  dircSa,  fcdta- 
mcn  contraria  .•  QnemaJmoduro  li  impcnfasin  va- 
letudincm  fcrui  a  )  cum  curandum  1  Colnliiodata*- 
riu-^fccerit^vt  in  Lptnult.infr.  antpoftfugam  rcquJ- 
fciuli,rcdncc»idi'vcfciui  gratia.Ncalioqui  cx  com- 
jnndatari)  lat^uta  commodacorlocapleiaar>quod 
contingcrct,  ficonomine  conucniri  non  polFct. 
Imuh  b«<  nmi*  i\'ft^r.  de  mdiS.  iaiA.  L 


to6.t)trf^Ltitr.  Ergo  qnamuis nullam  fi.km  com- 
n:oJatot  dcderic  commodataiio,  in  ipio  cortia» 
€ta  ineundo ,  noo  c^  minns  lamen  tcocti  debcC 
commodatiaclionccontrarja  ,  inqua  fcilicct  ron 
agicur  de  fidc  rupta  .  Vt  in  adioiiiluis  diredtis ,  fci 
tantum  deprzAanda  tndcmnitatcf.ri  nfuiqutm'^ 
it1fr.dtp9Jit.Sc  dc  cilculoqiii  fjic  finc  iuduio  diiimi 
folct,  quomodo  Vlpian  is  fccu:-  iumtnlcndJtio— 
aeainoftram  loquiturin /./«rrt  t-.^.rlt.fupr.ittk^ 
notant.infdvt.  Phnc  cibaiioiumiirj^ciita-  nnnquani 
funt  rctticucndx,  vt  Caius  hii:  fubiicit ,  quia  naiu- 
ralirationead  eampertinent,  qui  vtendum  acce* 
pit,  fciliccc  qjT  compenfjndx  fint,  cum  opcris 
&rainiIi;criofcrui,  vt  bciic  Agcurfiiis  cxplicac,  ex 
UtmfifinufO.$.vlt.ttifr.  dt <tdtl.td.yhi  Pauluscx  Ari- 
ftonc  negar,  daca  fetuo  cibaria  clfc  impiitandi, 
quia,  inquit,  nccabipfoquicibatiaprzllititCTi« 
gttur^  rcpcticur,quodinciusminifterioferuusfait. 
lanf  i^lftidqttod  li.^.vU.  infr.dtderutt.int.v'ir.&vxKjL 
fructm  y.dltMLduurtie.f.vU  felut.mstrim. 

a  Std&id  queidtiniptnfti  valttuditiU.  R  a  t . n  v b. 
Non  flcbct  quifquam  cx  .^licna  taftura  loc.iplciari» 
ncquiJcniinrainimo.  Repugr.at  cnim  Iduiiina- 
tutx  d.  LinrtMtursiotJtttgtUmr*  Tndccft,quod 
in  aiiionc  ncj^otiormn  gcltorum  rcpctit  gcHor, 
quicquid  ei  abcll  ad  vltimumvfque  q':aJrantcin: 
non  adhlUca  didindionc; ,  an  impcnfa  modica 
fit,  an  magna  Lemnine  \t.dt  ttnptnf  inrtb.dot.fjUt. 
adcoquclicet  cueniosaoo  iitfccutus  LftdMuvisti 
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io.SMt.l.fucctff$nn.f.vU/ttfr.dtntgoi.geJi.ErgoScin  cx  alienii  ncgotiis  commodum  vllum  percJpiat,' 

aftionecotnmodati  iusidcmeiTcdcbcc.vtindiftin-  quodcuraimpcnfisafefa(2:i$compcnfarcponic.Ac 

diimpenfa  omnis  quam  commodaurius in rcra  inaiaioncdedote&commodatii&fiqnxaliaEfunt 

commodatam  fcceric  cireftitucnd^afiticumcadem  fimilcs,  commodum  aliquod  pcrcipiiur  ab  co,  c^oi 

iuris  ratioinhacquoqaeaftionclocumhabcar.nc  in  rcm  aiienam  impcnfas  fccit,  quas  proindccura 

fcilicetcommodatorcxalienaiadluralocuplctctur  co  cbmmodo  compenfaie  potcft    dcbet;  ninf- 

VMlg.UUud  5  i.fuprutd  Ug.  AquiiDt  c  .Aftioncs  omncs  rum  fi  fiiu  modica:.  Alioqui  contrario  iudicio  cora- 

bonz  fidei,  quamuii  in  hoc  cSaeniant,  quod  bonst  modati,aut  ctiam  adiooe  dc  dotc  rcftitucnd*  funt, 

fidei  fijnt ,  habcnt  lamcn  firgulx  propriam  quan-  vt  proximc  diximus.Et  ha:c  loci  haius  fcnteDtia,ac 

damxquitatis  raiioncm  ex  natura  ipfius  ncgotij,  ratioeft,nonquanJDoftripoft  Accurfium  &&at- 

vndc  nafi:untur,depcndcnrem,qus  facit,vt  aliasat-  rolum  adfcrunt ,  qubd  de  modicis  cxpenfis  curan'* 

quc  alias  habcre  dcbeant  przftationcs.  Itaquc  ill-  dum  non  fit.  Nam  quod  vulgo  hdtiti  (olet,derao- 

lcr  in  iudido  ncgotiorum  gc'.lorum,ilitct  in  aftio-  dicis  noncurare  Prxtorem  cx  Ug.fcU  ^.fupr.dtin  i«- 

ncdedotcobfcruaturrfi5./.»mni»o,  alitcredamin  tt^r.rf/fir.adliunccafumnon  pcrtinet,in  quominl- 

aftionecommodati.Non  cnim  quiad  alicnanego-  mx  iHzexpeofzcompcnfantur,  non  rcgljgantur^' 

,  da  gercnda  accedit,  co  anirao  cft,  aut  ciTc  dcbct,vt  lungc  l.fiprifriudrim  ^i.infr.dt  ddm».pift&. 

5  ^  Item  qiix  fcicns  va(a  vitiofa  commodauit ,  (i  ibi  infufum  vinum ,  vci 
oleum  corruptum  cftufumvc  cft,condcmnandus  eo  nominc  cft. 

Ad  §.).IUmquifciens'.  cilcprxfumaturcommodatariasdolumna«Iumi(I.' 

mififTc.Eft  cnim  duplcx  dolui  malus.minor  Tnus,vt 

AliuJ  «cmphimcft  ciiis,  qnodin  ^.proxim.frt-  itadicam,maioraHus,quimaiorcmachinatloneni 

W</.didumcli,poirfiLilla$cauf.i$interucnirc,pro-  eiigitl  quidtnim i^.fupr  dt dilo.  Qua  ratione  tentarl 

pter  quas  permittcndum  fit  comroodatario  agei  e  etiam  non  improbabiliter  poteft,  commodatorctn . 

commoJati  adiicifui  comtr.odantcm.  Eft  eniin  delatacu1panontcncri,licetcontrkfcntiathicBar- 

hacc  vnacx  iudis  illis  caufis,  fiquis  fcicns  vafa  vi-  tolus.quia  tatr.ctfi  lata  culpa  propt  dolum  fit /.<j«9i 

ciofa commodaueiit,^  infufam  vinum,  vcl  olcum  UeruM  ja. infr.diff  dolus tamcn noii  clt,  lantum  di- 

corruptumcflrufumvcfir,quocafucondcmnandu$  Uar,  vt  fit  maiordolus.  Atqni  non  cftindolocom- 

co  nominc  eft  commodator  ,  in  id  omnc  fcilicet,  modator ,  qui  vafa  quamuis  viciofa  ignorans  com-* 

^juodintcreftcommodatarij.  R.  a  t.  dvb.  Incora-  modat,licct  noncarcatcalpa.  Necenim  dolus  efte 

modatovcnit  cu'pactiamlcui(fima,vt  fcriptum  cft  poteft  finefcicntia,qu(cconiun<flam  habcatcallidi- 

initio  liuius  ic^is,&  in  ltg.fi  vtctrti  5.  f.  tiunc  vtdtn-  tatcm  &  machinationem        p4fttd.ttl.de dolltnd- 

dum fupr.  hic  titul.  Atqui non  potcft  Hcri,  vt  non  fit  /«.Ergo  tx ca ciafa  tcneri aon dcbet contrario iudi* 

faltem  in  Icuiftiina  culpa  is.qui  ctiam  ignorans  va-  cio,n:ditadcmiim  fi  fcicns  commodaucrit,&  cx  va- 

fa  viciofa  comtnodai,  cum  prlufqu^m  commo—  forum  viciodamnum  aliquod  commodaiarioac- 

darct,  dcbucrlt  diligenti  us  cxplorarc  an  eircnt  vi—  ciderit  l.ptn.itifr.hic  rif.Commodatum  cnim  bcncfi- 

cijfa.nccnc.nc  alioqji  cucnircr,  vt  pro  confcrcndo  dumcft.bencficioautcm  iuuafi  commodatarium 

bcncficio  inferrct  iniuriam.  Ergo Indiftindc  di-  opottctoon dccipi//r#x.§^i«ti//^n.ytt^r.ln dcpoii- 

cendum  cft  cammodatorem,qui  vafa  Viciofa  com-  to,  locato,  &  vendito  fccus  cft ,  quia  contrat^us  i  AI 

tnodauit,  tcncri  commoJatarlo,  idcft  nonadhi-  non  fiuotin  grattam  acciplcntis,  fedvcl  dantisfo» 

bitadiftin<aioneilla,  quam  Caius  hic  adhibct ,  an  Uus.vcl  vtriafquc,  &  idco.vtbene  notat  Accutfiut,' 

i  fcientc  vcl  ignorantc  coramodatore  id  faAum  xquum  cftindifti/iS^  tcncrieum  ,  quivafa  viciofa 

f\t.  Nam  infcientc  vidctur  Icxcfl^cdcindubitabili,  vel  dcpofait,vcllocauit,vclvcndidit,  ideftfiue  vi- 

ciim  fcientia  illa  dolum  inducat ,  qai  fcmpcr  pu-  cium  (ciuerit  fiucignoraucrit/. ).  §.  ftdji  vss  infr.  di 

niendus  eft,  tum  quoquc  cQm  illi  ipfi  nocet ,  qui  dSiin.  impt.  Ug.  ftd  dddts  19.  $.  1.  licat.  Ug.fi  ftrum 

eum  adroifit  Itg.  procurator  11.    1.  infr.  dt  dili  mtl.  cmmur.ts  61.  S.  quid  vtri  infr.  dt  furt.  Neque  ver6 

txctpt.  Maxim^  vc:6  in  contradlibus  bonz  fide),  atquum  ciTct  prztcxtu  ignorannx  locatorem  im- 

In  quibus  idcirco  placuit  vindicari  dolum  ipfb  iu-  punc  mcrccdcm  tcilncrc ,  6c  venditotcm  pre— 

rc,  &:a:quitate  ipfiusiuJicij  Itg.  ftd fi  idto  u.  infr.  cium,  quod  acccpcrit.  Qiiamuis  non  eo  tnioili 

folut,  mattim.  Ug. hutufmodi  S4.  §.qui  ftruum  dt  Ugnt.  adhibenda  fit  diftindtio, an  lciens ,  an  ienorani  lo- 

i.Ug.ahociHdtcitmi^.^.  t.fupr.ctmmuH.dtuid. aim  cator  ,Aut  vendicorcontraxcrit,  qula uiens tenc- 

nihiltamcuntrariumfitbonxfideiqu^mdolus/f^.  turinomneid  quod  aJucrfarij  intcrcft,  ignorans 

ttondthttM.  iH  fin.  fupr.  de  dili  Ug.  ^.i/i  fin.iMfr.prifocU  verb  non  nifi  ad  reftitutioncm  precij  vel  mcrce- 

Ug  Cido\o 5.C.i<rf/if/7ii.rrRiir.DE c.Expartequidem  dis,  vt  cx  fupradi£kis locis  apparcr.  Alia  fctui  lo« 

cummodatarij  venit  in  commodato  culpa  omni$  cati  ratio  eft.  In  co  namqueadhibcntur  diftindio. 

etiain  icuiffima.  Scd  non  cx  partc  commodantis,  nes,  dc  quibas  in/.  fi tihidomum  ^yi.i.lutntet.f.an- 

qucm  fatis  efTe  vifum  cft  tcneri  de  dolo  &  lata  cul-  ttp.  infr.  loc*t.  Etfi  enim  a  bona  fidc  longc  aiiL-num 

paiquonlamnoncommodantis^fcdfoliuscon-.mo-  cft,  vtquiJ  patiaris  dctrimcnti  pcr  eam  rcmqtiam 

datanigratiafitcommodatumfl  $,ni(wwi<M</umcr  conduxcris,  attamcn  extra  conduftionis  caufam 


jgommodato  interp  tcu(ionem,id  cft  vt  non  lam  fa-    catz  contigic 


4  ^  Quod  autcm  contrario  iudicio  confcqui  quifquc potcft,id ctiam  rcfto 
iudicio,quo  cum  co  agitur,  potcft  (aluum  habcrciurc  pcnfationis.  fcd  ficri  pd;^ 
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teft,  vtamplius  effet,  quodmi(iccma|iqiicmcoiifcqinop<^^ 
faiionis  raiioncmnon  habcaif,  au^  ideod&xeftituen($li^aim^nonigf^tur> 
^uia  ea  rcs  cafu  iQterddit»atit(mejUuUcerdliKuae(tdk^^ 
contcaiiam  adionem.  ^ 


ii  H  nrit  'itmtl  Mimi    ^    '  conpcnfkdonisvaldcobftafc  cradiciviiaoii  ij^ 

RaT.  dvb.  Compcnlttipvltn  felliionlsoK-  rcflirucioncm  commcditinon  piobabiliter  feaw 

tinct,ide6quelibcrationem|Mutitlpf<yfbre/fg.  ^.Ifi  fari.Scio Cuiaciumapud  Pw\amMhr.t  ftnttm*^, 

4imb>  io.mfrin(ip.  &  $.ulnfrMtmfuf4t.l.ftc9»fi*t  n.$.v/rjiiiJegere<iMMlifiideft,<<<p«>)^ 

d^.CMi.l4*iflm mrifftii^.'vifr.mjrmhihtr.  Ergo  w»rfrffi,qubdinaaioocdeptofitifingal»rc(jttViiM>ii 

diccnJum e(l coromodataxiuni.vdDoopoffecoa»-  poffit ciobiicicoinpen(acioi.^C.i^/IiLvir.<^^ 

pcDfare  qund  fibi  dcbetuc ,  (i  dlrcdo iudicio con-  ttmfufkt.  Sed  fid/am  &  iiRprobdiilem  cflccqrrea 

Beniatur,vclnonpo(recontracfoiudiciocorifc  ];ii,  6ioncm  TiruKn  ii  fcdcraoofttaT.  Etineovkdoi^ 

•  qaod  direao  iudicio  coniiCntos  ialaum  habcie  ^iilMnuaiiiciitbaFornerio  &aliitreprcbiroscil.  ' 

potcft  lare compcnfationi*.  Car  enlm vltroagere  Etli enimnon  caiililtbetdtibiti prctextu  te^uo  . • 

pcrmitumusei.qui  /ittoMlsipfoiure.'Compcnla-  rcjcomm.)d.ra:rccjfaripotcft,attibneDpro«orde- 

tio  fiquiHcm  tu  ipfa  iurc  io  iodicits  bonz  fidd.  bitp,quod  ezif>riB>commodat^CM(4{;rofi|^diir*,. 

qjalceft  iadicdmi  comraodati ,  adeoqueetiamili  8r  q  odpercommbdatlaAioneeacootsaxifmpeid' 

ftrxAis  hodie  poftlfl{.vlfi«.C«<.d(tf«»yw/itf.  qaam-  poiler.rc cu  ari p.obabilucrpolcft, oonqoidemad 

uis  oliin  non  fiirct  in  ftridis  ,  ni&oppoiita  excc-  iwc,vt  rcs commodata  dcfinat  deberi.^uad^Qdttde'^ 

ptione  doli  poft  conlHtutionera  dlul  Mtrd  |.io  habenda  ipio  iurc  pro  rcftituta ,  fed  ()aaota0«4. 

Mlufiinli^M*^'!,  DEc.Nibiipsohibetadio-  bocduntixat,  vtcommodatariush.rbcaciasretdbp 

ncm  dari  ctiam  cf,  qui  tuius  fit  exceptl  nc  Ug.  i.  §.  «ionis ,  oppofita  velotcompoi^ciu^zccptione». 

*  4«MM  ia^.  dt  fnftffit.  Ug  innitm       §.  i.  dt  rigul.  au!  q  lali  pi^nortsloco.VtA«BMGaabqairar,cxi. 

iar.8r  compcofatsoneiir^./ctfM  vUrt  xo.fupr.dt  ncgot.  fi quu  rtm  lo  u-fr  ic  ^f^w.f^lswliiwiiayt.fto.d' I* 

gtfi  A- pia>teieilicrifacilcpoteft,vctiecc(IiBisaiic  )i« ji(ir<m)9.iii/r.ii</«rr.ncalioqaidcacgeiiaasre>  ' 

commoiatario  iOtxo  ad  confequcndam  indemni-  teotionera  &  cicepiionem  ci  cai  contra  eandem 

tatcm,  nc-  fuffidataasiliamoofflpen&tionisivtia  agentem  daremusadionem,  quod  pugnarctcaoa 

tribusilliscafibus^qunsCaius  h!cenometat,quo-  iuris  regulad./.i.$.»<(MriMiRfr.^)ifif7/S(.d.ti^^ 

tum  pcimus  cft,  fi  ampliusfit,  quodinuicemconfe-  i;6./.i.  itrtgul.  m.  Itac|ue  minus  propri^  caawca. 

quicommodatariumopottet,  quimauod  direcbo  facioh2cdicendaeft,cumr.onpariatip(2fiutc|ib6> 

iudicio debci.  Ncqaccnim  compenfatio lieri po*  ratioocm»  qaoi^od^  folct  parere  vera  compcofa» 

teft ,  nif)  ad concurrentem  vfque quantitatem  HS,  tIo,(cd  tantum  retemioncmi  ncceam abiblot^icd 

Ufi.fimht  diU.  Ug.finnJUt  ^.&ptfCoiJe(mfaifMt.  inid  vfquctempus, quofatis&aamihcomnaodi* 

Q_ci-n.idmodum  li  quod  ampliuicil,confequi  ve-  tacio,deiisomn)bua>qaceidcbcntur,5cqaiccob<» 

litcoiomodatariuf»c(;coauentioiiecpascft,vclcqai  trario  iadtcio  commodad  paterc  potl^c,  G  tca» 

poflic  ctmdemoatlo  non  fufficiente  in  eatn  rem  ipfam  pcnesfeno^  habcretipQ|HxlinaA'ione  depc^  . 

com penfacior e,vt  R u tolas htcdocct ei  Ldm ?4fi-  fiti  diuerfam eft  cotra quam ncc rcbpmio vUa  com- 

ntMm  i^,.C.dt  (inttnt.&  iiiliriw*«aM.iadf(.  ^econdus  pctit  depofitario,  poft  Iuftiai4nlooiiftitwioncm|B. 

cafa&elMiiadcxoompeniationisrationerononhar  <'/p«».cLii}M//.Sicat& idemrolhniandsctmtttii^  * 

bucrit, '.nnq'ji()emreprobatacompcnfationc,(eo  teris  luds.rationem  fuftulic  retentiones  omncfa 

nainqiic  caiu  obi\arct  exceptio  rciiodicatz /.^sd  qocolimdabantarniarito  pb>pterrcs  amotast  vel 

01  damj.$,\,v^.  tod.ilLtit.LfiMtm9.f.fiqii$cia^iu  obiropenlasinrcbus  dotaIiba$£a£tas,fpiadtefer<* 

fuprM  nigat.  gtft.)  fed  fimpllciter  non  admiiFa  com-  oau  ^^^^JVi  9mc.$.tM(t4t  ttrfic.  fid  mme^^ 

penfa  ioiic,  >d  cft ,  nuUa circaeam  ptonunciatione  ttrfifii  ImnfmflHfu  C dt  rti  vxtr.iOm.  Qaam- 

tada,aut  ita  fimpllciter  hOta.  mentionc  compcnfa-  quam  alia  eciam  ratio  ruadcre  videbatiVtne  aftiona 

tioms,  vt  iiidexnuUamciusrarionem  habcic  fedi-  commodati  obiici  compenfacio  olim  pnfTet ,  ni- 

;xc  ir ,  q  ii  d  pragmatici  noftd  iic  exptimunt  fimt  mirom  qnia  non  habcbaclocum  ccHXipcnuuo  ai/i 

a;mr  ffgdrd  4  /4  comptnfntiMft^ifi,  Nec  enim  vcren-  quantitatis ad  qaantitatem,non  autem  quantitatio 

dum  cit ,  vt  haiuf(i.odi  pronnnciatio  pariar  exce-  ad  fpeciem>ficati  necfpe cici  ad  fpccicm  anted./.ri^, 

ptionem  tei  iudicatx,  ci\mneqac  abfolutionem  Citttmftnfdt.  quKprimilro induxtrjvtcciamina<. 

cbntineattncqiiccQndcmnattonemtqaocamaJtec-  dionibus  in  rem  compenfatloip^  jqsefiitiQg^ 

«tfom  inccraenire  necelTc  eft  ad  inducendam  rcm  aatem  dire&oCommodatiiudidf!iconttenitur,fpo* 

iadicatamifg.i.iK/'.d«r<t«ijtf.Tertiuscafutcft,(idi.  cicidcbitor  eft,  qui  vero  cootratio,  quanttn^i 

te&o  iudicio  non  pciffit  agl  camjeomiiiodatario>  dontaxat  &  pecunix :  cum  in  iudiciis  contradi||'^- 

idco  fortafTc  qu6d  re«  commodata  non  culpa  ali-  gaturtantilm dc  indemnitate ,  & de  calculo  l^im^' 
qua  commodatarij ,  fcd  cafuintercidcriti  aut  ilnc  ^ > fynd  funi 5.  wt/r.  Dtft^J^.Jiirti6.  vUatt.ftiftj^f^ 

IndleertflHtaaaGt.I^i.fanecafibascompenAliool  ifiiiiiN^i^^  SedcompaafaiionfSiii-T¥ii|||M-* 

locusciTenonpotefttCilmper  modum  exceptio-  nus  proprii  h}c  acclptmus  pro  retentione,  cui 

nis  femper  opponatur ,  cxceptioautemnonpoiEc  locum  iiicere  fpW  compcnfatio,  aiit  dcdudlo»  • 

locum  haberc  vbi  nulla  aftio  pMpofea  eft.  Proii|f  aut  doli  mali  fStieptio      l^.  fii^.  Ctd.  itftfit» 

de  fatcndame^t  hbcafibusneeeflaciameflecoo^,  bg.i.  infr.  it  figiftr.  Omnis  compbifatio  indactC 

crariam  a£kionejV.n^infpccie/^.  I.  $.v'/ias.cMi ,  retcntioncm,  lcd  non  omi^.jietentio  e/ com— . 

fin.u)fi-MctntrMtkjll^jfl^  pcnCiig^fit ,  d  pi  nriilfli^j^r  ("nffitlte     ^  j  T 


4a^cfi»t;d|racQ  con^pifi{ado  4lk^  - 

..  •  -     -     '■■  ■■  ■    •  i  ' 

•  •  -  * 

-  .*   .  Digltlzedby G()0£^l*. 


^Uqoopaocio  poteft,  quotics  vnu  debitum  Cmc  fpe-  rm lnfr. de  dHun.  tHft.lrdcqiicitiHjSkim  

cidrfiac  quantkttis  pro  alio  dcbiio  esiani  diflimiU  tis  eiumado  ftmpec  fic In  pccQnia  nntMrata ,  per- 

leilnccttr ,  qoamufi  «riieiitrtparie  libefatiolndtt-  inde  'adMoni  cominodati  po(Ct  obiid  compenia. 

caiur,  vtinfpecicliLiius    i.ili  -licas,  q-.fz  fccunda  tio.atqjalijc.iilibctartioni  pcrquatnpicBnianon 

Acctufi)in(crpretattocli,ii4clligcndumeirc  iiunc  fpecits  pcratucltaqae  non  ront  iilacontrariaprs- 

/.decare  quz  culpa  commoilat«riiparierit,8e  quae  lezcu  debiti  relliraiionein  comoiodatij  non  pro« 

proinderclUtacndafitin  pec  )i;ia,  c]ur  compcnfa-  babilitcrtecufarijvt  fctijituro  «tttgiiUMMlMiitif. 

tjooempo^tadmittete>qoamfipcci«ipfa,fiadi^ac  jBt  nrliilomii^Mpynodatori  agenti  qaocuaqoe 

extaret ,  neque  detcrioT  dt&z  eilet»  nonaJmineicr.  cafo^iSioneeoliMQikdati  >  compeitiationera  obiici 

Et  itaconcilian^un  lu  i  c§.c;im lU.rlt.C.lmtit.^d  ciuspccun  .r,qiuEcontr3iio1udiciopetipoirectanr 

ttmen,vtdi(amliber^  quod  fcntty, piobabilius ar-  qiuni  iajicctqiuntttati«adquaotitatem:Faf^a  ni. 

l>itror,vtquodinhoc§  rcriptnmcitjdeveracom-  mirii  pO^iKNiteftatioafnoiiiirionepriorisdcbiti.id 

pcniatlorointfHig?tur,nccminiisdcilloc.iru  qiio  cfl  fpcci^6modatar,    tian.sfufioncin  dcbitupc- 

xcsconunodaia  i xtct  adhnc ,  rcquc vllomodo  dc  cuoiarittj^K«m  19. iHf.dtim4t.Etffii6i  dicendum 

jteciorfaAafic ,  'cJ  petita  fuctit per aAionemcotn.  c((,etim^^ia  qni c6roodaricaafaaliquid.c6mo. 

'inodati.  Etfi  cnim  vctum  cl>,  r-ccic  m  jhiniuo  c?c-  di;or  Jchcar  cumod.itario :  cadcmniqiiariicado** 

^  bltam  fuiirc&in  ipfo^Cicmporc  It:  is  contcllatae  non  vtroqi  calu  locubabct.Quod  Sc  Caiacius  leotit/ift« 

'peconiam,cerj(Hnt«ncit«R,cnnd£Corpi(reide|ieri  9.Oi»/«r.c4p,)7.exl.]Ut(iw;S,fMi)iitf.quaQisaUatati0. 

pccuijf.iai ,  H.cmqocxllitnari  in  pccuniadcbjilfL,  nc  motus  qnS  qu«  a  nobis  aaicriur.  Nccenlmv&, 

vtro  icinporc  piuris  tes  foifict  vepitis  contcftaix,  dudii&mtu  d^Mxuiji  QimatiuDc  cogitauir.  Acqoe 

^  vd rci  indtcandc  adiilbico  eriam  iiitdQt«id6  la ti>  ita  cettd  h»aisiili(||Mnii^ao  expliomdua  elL  luiiM 

tcm>fiduhu(ra1us,  vcIciilracr.miro.iatariiinMXw  qu«{ccipiiadli^^ifHt$.I./9r.       T  r  . .  -' 
ttcaeriii.j.Ji«ir4fjS(pr.l»««t.uwa./.j  &/pcrrwidi»-  .  . 

\  .  ^  iJ^  IvLiAMVs  libro  I.  plgeftomm; 

-  A  ^  >  Ikmndum  alt^uid  Cooducunt  ,ai]t  vtendumiif^dpiuiic .  dati^ 
r^^nuin  iniuriaabalio  datum  non  Dertinerc>  proculdubio  eft,quaemEnciiia» 
aiut  diUgetttiacon  ft  qiii  polTumus^Ei^flBik 

gligit  Ergo  ad  tos qiii  aiiquid  vtendom  atcipma^ 

Rat.  DVB.Commodatutrfi!  grati.i  foliiiscom-  damnum  inituia  ab  iliodacum  noo  pertinere,prac» 

tnodat.itij  regi)Li:i  cr,  \t  Jix-mos  ad  l.fiVt  ctrto  c.J.  culd  b.'o  eft.  Nccaliud  iu.ij  cllin  iis,  qui  fcruan- 

niuu  vUt';duui  fitpr.  L  g  >  p^xfiaiccummoujtaii  is  dum  a!iquid  conducunt,  cadem  fcilicct  rationc,' 

'damnuin  dcbcc ,  ctiam  quod  lniutiiabalto  tcitio  qu6dnalla  iitcalpa,  nequidemIcui(Emacias,qa| 

d.uumcft,  iclcommuJ.i':ar  pcnescomincJa;aiiuai  damnuminiuciadatumabalio  pafTuscfl,  idcoqiio 

cxiftcn:i,qiiod  datuin  n'>n  ftiificf,  licommoJa.um  nonadalium  pcCtinerefortuiti  cafujdamnumpof- 

n  illoiT;  ly.rctfRiktarg.l.fiferuiis 6t. }.quodviTii.-:fir,dt  flt,  quin-  addomiDum/f^,  qutfortvitis  C.Cdififfur. 

fkrf.Di  c.  N6  iciictar  1 6  r.oda  aiiu  1  ifi  lic  dolc>,&  tct.Uontr^dtu  ij.in fin.dttcgid.  lur.  I.fi uns^uiafr.it 

culpR  ctiam  leuiiljira,  vtdi  r^iimell  ad  d.^.nuncvt-  «2i«H.cw^c.£xccpciotaa)cnfubiicicndaeft,quaocc 

imiion  8c  3 J  inituiri  lcgis  pcoim^  pr^cedentif.  C9-  Aso  nec  Accutiius  prztermifit»  ni^olpa  caJbii 

tcriim de  caf ifortuiio  non  tc:ie(L>r, qui  nequc pi 4 •  pccceircrit ex Lfi mertts i5.§.(Mi|pu hifir.ltttM,iJ.fr9X. 

u!d<ri,neque  impcditi  vlla  diligcnria  potuit  $.vU.l.  t»frut^.fi^.yhi  diximus.Itcm  nifi  cafusille  potoe.^ 

fr»x.fHpr.  Atquinullacuiaaut  diligentia confcqoi  rir,&dcbQeritprzcaDer^VClnilij(.R<(«f4).$.i.ia/;^; 

SoirumuSinealiqatsdiiAumnobisiniuriadct.Nam  lq^.vlttm,kfnii^lilfr./iMt.fMi^>t.ftiAaLUi.ftd^ 

i  vcrum  eft^udd .Seneca  quodatn  loco  fctib/r,do-  imitt  ^'K^m^.mta. Ug.  igmi  43.  m  frimif.  ii^.  4» 

ininainedrevUBaUeni^oiaocin  qui  propriamne-  damit.infiiil. 

ic.  Idem  libro  5..id  Vrfcium  Fcrticem. 

.'A  Rgentum  commodatum,  fi  tam  idonco  rcriio  meo  tradidiflcm  ad  teper- 
■^^ft^rendiim ,  vt  non  dcbuent  cjuisa^flimarc  fuiurum ,  vt  a  quibufdam  malis 
liornuubus  dccipcrccur :  cuuin.jDon  mcumdetmnencumerUjii  idiQalihomi- 

ncsintcrcepilieQC.^ ;  -C-" '  -  r!S^<.     '     ■'   ■       -  '■■    **  ' 

7#  .<*4/.i#>^/fW«>;'*^-*>^^  ^Swiineritqaiiexitemtfefettirikmjni^nibatr 

»"  damalisliominibusdccipcrctar.ldcnimaliusqui- 

'  Rat.  dvb.  Commodatarius teoetac de culpa  iibetcctamdiligemiinmutpatcrfamiliasfcci(ret:&: 

^^qualibct  eriain leaiffima , vrpimimdcIiidiliisjlE Jd  -  ^pioldonco  hac partie  iubendus e(l  ctiam  is,qai paf- 

i.iij  ythm  iS.inpTincip.jupr. ,Unni  culpa  cft.fi  qais  mi-  fus cft (e dccipi.fi crcdcbatur  non  fui(l'cpainjrus.Efl 

n  lU  idoneum  iiomuicm  &  facilcm,  vt  dccipctcturi  ciiiro  iiic  ca(os  ex  corum  numero.in  quibus  plus  eft 

f4»l^erit,  adcihModMain  wm  re(Ktaend«w,at  pe^»  •  snopinione,qaiminnritatc/.j?4  ^«MjMcifti-Afr; 

fetendam  IqttinotitaifiiimlH  11  fupr  hoctit.ETgoSc  dtrtivindit.  I.  U<fieitlltMiy&ft^.tiifr.  dtMquir.hirtd. 

in  buius  lcgis  fpc<;:cceiM^Knmodaiatiuitdcbet|^  A,c proindecafainMrCBito,potiilsquamculpzcom- 

•'argentoiB  commodatopjl^  fiue  talo  faiedieao  modatdci»,  adfcribendum  eft  damnum ,  quod  pec 

pcrfcrcndom  (!c.icri:.?ci!lepctfiercndo  i  tnalis  ho-  iiuiurmodi  ferui  fiuc  facilitatcm  ,  fiuc  impruden- 

mintbus  inti;rccp(us  (it  &  dcccMas*  atquc jca  ac-  tiam  contigit :  quod  liic  tcxtus  omnlum  oprim^ 

geiitfipecierit:  culpacnimciola|toiicaiMReii-  probu,itnoikrinocantad  Ug.t.cUJ^.Si  Caoo- 

dam&pcrff  '^  v'  iindedit,nrx(larcdcbei/.i^dLi-  r.iflain  ctp.  \.dt  ttmni»d.  Efgo  inpropolita  !pecie 

'  WMMmzo^i</.4i<^</(r.F<rit.D£C.NuliamaliCcleatO'  aipiili  argenii  deirimcotum  commodutoru  «ire 

niicalMcltvqBoiicaclednicamidoaciitfiur*  tt  debiiiaoncnwwliliHirij.     .  i   .  V 


^    ANTONII  FABRI.  L  A  I^TIONALi^^ 

EEm  mihi  commodalli.  eiDikmfiih^^     ^ftdeilMiii^bMi^  ag^^ 
res,necaterciiemdlelubrg||aim  po|^ 
compcti  a  tc  cffe  &1»cptaiiK  qu^^ 
fumquidcmndtteC^tedajni^^ 

JtdUtimi^i^^*  «dloaduerrutntncpolCcconipeicreajjiepc^ildbfi; 

..  |)cnipecuni«.^aoifo!iiilUpMMcrcoMarjBAim^ 

^LAT.BVl.Q^pdaiCiU&ipdicjdfolutumert^,  duiumcommodati,  pcr  qnod  fcilicct  non  impo- 

irepeti  noo poteft,  neqncper condidioncm todebi-  gracui  fetKentM *  /ed  tes    liiam  ae9a»(tt(;iBn9»!>i 

iXuCM(9riMMM.ijipiauf[*ri9-f.iniflu^'^^  catnrt  cAin  •Oioriet  coittraclcnoniidiijbl|jn|Sa^v ' 

liMnitf.  neque  per  condlAloneni  finc caufa ,  quia  r^indii,  quam  Jlrcftx  .rci  ^Ttcxbnnk  fide,naC 

*  ronpotcft  viderifinecaufafoliituoi,qaodcjtiadi-  lepimcam  quamiibicommodauenm»jeafftn»t 
eato  lolutum  cft.Ergo  fi tMi tibi  commodaaefiin,  habcam ,  &  pra;terea  rd  nc«  preciuin ,  ^n^tH 
ill  pofici  fiibfipueriai ,  tt  nihilominus  cgctim  Ignoranc,  ri.ni  l  tre  fnbicptam  mitii  folucri  fx 
«coramodatl ,  tuqae  ncfdensanw  fubtcptam  coo-  mft$  u^.qMMUmUbmd^sioAi^TMa^vfJmKf, 
jdemnatus  fueria  &  folnitris ,  dkenddm  eft ,  fieuti  ncquc  quod  dlreOa  aaforablata  9(  t^ediAimJk^ 

*teeiefilKlC0Btrame  nonpotel,  qaiameum  po-  ccrcdcbcr,  vtcontraruqLiocucrublataiftt.  Dicun- 
tf|t  reccpcrim,qo)«n  tuum {ubtraxctim ^S^'' 9*^        ^*""^  a£kiones cootiatix,  per telatibocmqai-  ' 

(o/r.  it jurt.  ita  nanam  tibi  contn  me aeUonem  dem  ad  diredat,  fed  «d  eas  mtt fant ,  aot fii^ranri, 

«oropctereadH|Ktendumquod  foluini:pi2fcrUm  qucroaJmoJum  noncomiinisquistilijboroenie- 

vero  adiionem  commodati  contrariam,ciim  dice*  tioct,qubd  patcr  iam  dccciTcrir.  Et£(ati«didBC< 

Aa  nalla  amplius  fu ,  tx  colikscompaifttlimecon-  eortuaiiz propont,&'eierceri  po(rttol,<dim|irH)| 

traiiafiibfiftctc  acretincripoffir,yWenlmdirc«aa  ouim  Jlrca^inftituantur      i«f«)r»ii«Uf*»7.$.  u 

adionullarft,  nccalii^aacontrartalntdligipoire  pifrAmHwidA.^.vUM^McoatT4tM$^l^Ug^ 

^dctur,aquidcm  pcr  rclationem ad  diredasadio.  ha  d  poftqokm  eitinAc iuot.  tn  #qav^i|Snmt 

^es  0c  comparatc  funt,  &  noninfttclftiones  coo<  adtiones  contratiz  ab  exccptiooibas ,  oon  rolucn 

crarix.Quod  fl  qua  aiSbio  in  eam  reB»id  cftad fv>ia-  quod pcrmodum exccptionisnon  oMonootnsii* 

titcpeiitionem  lupetelTc  vidctur,  non alia  cfle  po-  miiia.%.vU.fufrScA  quud  propriam  nabent  natit^ 

tcft  qa^m  condiftiofiQecaafa     jkfr.iten£8fit.  ram,  atzquitatem,  cxeodem  bonzfidei  cootnAili 

Uitf.  ctim  negaci  non  poftit , quln  pccania qoam  ez  pro6ciiiEeniem,cx  quo  &  diieQ»  ptoficifciiatrote 

condcmnatione  mihi  foluilti  >  lic  pcnes  me  rine  bOMeonfecntio  cit.vtquianihitiamcommo^ift. 

tanfa,  fiquidcm  foiaiftl  Un  pro  rccommodaia,  rl  prxftare  commoditarius  debet,  vicilEn  ntbH' 

quafica  raihi  abeffer,  quam  tamen  pcr  iiittamiam  quoque  commodatatio  ncKftace  commodaioteiia- 

•  tccepeiatmNccanim  melioc  c6diclo»ca  obid  cf-  oporteat ,  qui  omnlmodiaiGdemnltttemf  rnftanr 
lidcmfti^odpetfurtonfeignocSieCfercmifteam  comirodatario  cogicur,  nc  benefidom  quod  cx 
&eceperlm.q-iim  fi  voluiitate  tua  &  per  manas  iMtl  commodato  rcnGt,fiac  ei  capiipfao.4Ufc(ainwM<«- 
teceptfleou  Dtc.  Condiftio  quidem  indebitiio-  to  i7.f.faMtmfi».fMr.t.F4irimmlk9.ii^dtfr4it«n  . 
caBkbtbcre  non  poteft ad  rcpetitionem  folorx »  ^^nUt,  Czienim  ii  qua taiio  cffct,  qi)x  impcdire 
fbUoito  pccunii  d. l.i.C.dtfMdiB.wiib.c\a\z imptt-  poirct,nc concrarlam iudiciamhoccafu locuin h*. 
•ii«tetiadicaturo,cuiusauthorlc*sraloafcmperef-  beret,  danda  vtiquetibiefleccaotra  me  aaiode 
S3Bbetl.J^<«.f.rf»i»*W»*^«*'^C.T''^«'*-  ^*-  doU»»quammihlpermittcndum,vtexdolo&ftirto 
iltmqucmtio  fedt,  vt  nequccondKaioftnccaura  mcolacrarcr,&eziaaaiatualocopletaiei;ideoim 
locimi  litbere  hoc cafu  poflit ,  quia «qui iropu-  nunquam  ftreodam  eft{.M(xdsb  it.& f4.fifr.a  , 

^fcntoSElttdicatiim-,  qaaniloqaidcm prabMdttm cf-  d»b.lunge  d./.ai  tmmdM  i7.$.pfr/«i^r.Et gao  loco 

fci  caunra  failTc  iniuftam  tcmpnrc  fcntcntiar ,  n  in&rt  Accaifios,necmal^.contrariuratndicininih 

>bene  Baxfa.lai  cotra  Accurfium  hic  dUpuiac.  Aiiud  hac fpecte competerc ,  noa ad  hoc  prxds^  Wpl«-^- ' 

'dfctfipoftfententlametnftqB«iemporefcntcn-  ciumtcime«quoditeai«lpireftitoem.Ml««l;.. 

gBfube.ar.dcjeniiTet  ad  non  caofam  vt  lnd.  1.2.  dt  terotrura  cogat  facerc,  vd  rcm  raeamproqaapre* 

tndfa  ito.M»/:TumeoimaaioilUiadi(atuinnoo  ciurofoluifti,prxftatedbi,vclprcciamqoflkidedi. 

impugo««tiWq«eiitlglwteft,nii^  ftMeddcrfc  ?-s  *.vV.^  . 

l  ^ln  dcrcitu  contubcrnalibus  vaU  vtenda  communi  periculo  dedi ,  ac  .  " 
'dcinde  mcus  fcruus  fubrcptis  his  ad  hoftcs  fugic ,  &  poftea  hne  vafis  reccptus 
eft.  habituium  me  commodati  atJHonem  cum  cootubernahbus  coniht  pro 
cUiuiquc  pai te.  fcd  &c  illi  mccum  furti  nomine  fcrui  agere  poffunt,  quando  &: 
noxa  caput  fequitur.  Et  fi  tibi  rem  periculo  tuo  vtendam  commodaucro^aiju© 
ii«uomco£iijipiatar.agcrcmecumfurtipoff^^  rj:*  " 


>j^tatar.agci 


K  av*  bVB.  Comm 


tem. Atqui  intcr  cafus  fortuitos  eft.fi  furtnm  fiat  b  ^ 
•  .jpKno  fiwltnro  ad  hoftas»^i  "cc  fugerc  k^m  ^ 
coMf.  CffataMCttftoairidiMr^r^ 

jHWift(^ni«M^^J^f^>^)b^bieierdta 

.  contt^ 


Cigitlzed  by  GoQgle 
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ccmtubcrnalibos  Tafa  vtcnJa  deJerim  ,  ac  dcindc 
/eruus  mcus  ca  (ubiipfcrit.at  aj  huftcs  ptof  gcrit, 
«juipoftLiiiiic  valisrcctpiuslit.diccndumcltcom- 
mudaiarios  eo  nomlne  adlionc  commodati  tcncri 
ron  dcbcic  milii ,  qui  cx contrario  proplcr  |nrf um 
fcrui  mci  tcncor  ipti?  noi»l«  adtionc  furu.cum  no- 
xacaputfequatur.vi  faiptum  cll  in  hac  lcgc.Quid 
eniin  abfurdiuj  eft,  qoam  illum  agctc ,  qui  ipfe  le- 
neatutci,eonttaqucro.igit,piq(larcindemnitatcm? 
Annondolofiacit,<iui  pctii  quod  fta  im  tidctcd- 
dituru5crt,licctalia  aaionc'  l.dolofMit  8.  tnfr  dtdtti 
md.txc(ft.lvi  cQiidtmmutnt  175.  vU  dengul.turl  ^ 
ftier  ^^.i.Lucim  wfr.feluf.mMtr.  Utc.  Sicutinccn 
ciiura  niinquam  ht  iine  culpa  inh.-ibitantium  aut 
falicm  pcriaro  l.\.}.i.dttSu.fr4f{a.  vtgil.  iia  nequc 
furtum  linc  culpa  eiu$  qui  icm  prx'criim  alienam, 
^clibi  coirraoLiatamcullodircdiligcntius  dcbuic 
LcHm  duohut  <^i.^.  djmnMVifr.pio  facto  l.vtdtamut  11. 
v/l.«i»/>.Lw4/.Pctd.Hicile  cnim  clt.vt  dilij^cnti  patti- 
fainiiias  tuitum  hat,  nili  a  fa  i:uiis  &  coniundis 
peifonis,  qu*  U  non  fini  fufpcclx,  futtum  co  cafa 
ioter  fof  tuicos  caW  numc:  ardum  cft ,  non  alltcr, 
vt  a.1legcm  proximam  fcnphn  u'-.  Meilt6ipitut 
placuitcommodatarios  in  hac  fpccic  tcneri  adlio- 
nedirefcka  coromod.iti,  prilcrrim  cijm  id  adtam 
fit,vtcommodaiatiorum  }  cii;.oiom  communccnc 
dcbttci.  Q^fquisenimdcpe^culo  tcnctur.ciiam 
dccafufottuitotcnctucncc  Jccnlpa  hoc  cafu  qux 
rendum  clt,  rccco  n.ii  ilis  icntmurcoromod^tanj 
quodi  )li  ^uoqncviLiflim  fuiii a^Slioncm  notaicm 
iiabcaiit,  ciim  adio  hacr.afcaturcx  dclicto,  \\U  cx 
contradk'!,  ncc  •cmpcrtaniiim  (icin  jftioncvna, 
quantum  inahcra,  vtpioindcahcia  pct  aliciam 
non  tollatur.  Potel\  enim  miniis  eflc  in  noiali 
«aioncfurti ,  quam io  direfta commod.vi , '»  foi ti 
miniisliidamnun-jqiiod  fcruus  dctiii,quamqi!an- 
ti  feruni  ip'e cft.  Eriioicncti  hoc  caiu  cnmmoda 
tariosxquuin  cft  ditcdtacommoc*nti  aciiorie.Ncc 
poliumpiobarcquodnoiitivulgb.poft  Accurfium 
pu'.ant,  intelhgenduro  hunc  dcillo  cafa,  quo 
c6modans quoque  pcrindc in  culpa  fit,va(aquc  ('ja 
contubcrnalibns  commodaucrit.tam  fuo  pcticulo 
quimcominodaiatiotum.  Namquod  ponit  Afti- 
cAnus ,  coftimod*ta  foiflc  v»f»  contui>eroahbof 
(ommurtt  piriculo  ad  foloi  contubcrnalcs  cofquc 
commodjtariosrcfctri  dcbet,quipluics  crant.non 
ad  commodatotcm.  Contubcinalcs  cnim  iidcmq-, 
c immo.iatat I j foli ic  cntur,quod ollrndunt  vcrba 
ilta  pro(uiiifquep4rie  idque  vit  dpii  ftimus  laci  bus 
Cmacius  ad  Afiicanu  :i  fcotirc  vidctur.  Quamuis 
co  qocq.ic  pofito ,  vt  commodararir.rum  St  com- 
modatoiii  pcriculum  commu:  e  cflr  dcbcrct,  Sc 
c  jmnuinioronium  culpafuttom  faftumclfcr.fatis 
pnnita  c  Ifct  culpa  comodantis.in  coquod  forti  ad— 
niiili  penculum  profoa  pa;  tc  agnofccrecogCtctur, 
vt  Accuthus&Caftrcnli^doccnt.nccnifiptodua-  furt, 

11. 1' A  VLVs  libro  ii.ad  EdiSom.  (' 

Slferuus,  qucmtibi  commodauerira  furtum  kcit:  vtrum  fufficiatcontra- 
ria  commodati  adio,cjuemadmodum  compctit,fi  cjuidin  curationcm  fcrui 
impendifti:  an  furtiagcdum  fit,  qu9riiur?&  furti  quidem  noxalcm  haberceum, 
qui  commodatum  rogauit,  proculdubio  eft;  contraria  autcm  commodati 
tunc  eum  tcncri,cum  fcicns  talcm  cfle(cruum,ignoranti  commodauit. 
jld  l.St  feruut  mms  12. 

Rat,  bNn»,  Aaionibus  bonx  fidci  etiatn 
hoxalcs  a^-liones  infunt ,  vt  ex  Coiacio  diximus  td 
Tora.  Ili. 


bus  tcrtiis  aduetfuscommodatarios  adionem  ha. 
bcrc  pciTct.  Ilh:d  fai.e  vcrumcii ,  quod  intcrpic- 
tibusplaici,  Cvymmodatarios  hoc  cafu  fiogulos  tc- 
ncrinonin  fuiidum,(cdin  virilcs  portionc$,ob  il- 
la  vetba  tmttntttiiftrnutt  quxhocipfoquodpcrica. 
li  com.i.unioncm  inducant  lotct  commodatatios, 
indiicunr  ctiamdiuifioncm,vtdiximusad  ltg.^.$.fi 
duobm  vtbuulum  fupr.  bot  ta.  Ncc  illud  quoquc  im- 
ptob.i  ,qaodCaftr«i  lisnoiat,  ahud  rcfponrurum 
fuiirc  Af  icanom,  (i  cum  vafis  fcruus  quo^uc  com> 
modaiusfuiirct,S;cumfabrcpiisvafis  profugifler, 
nifi  higxculpamcommodator  pta  ftitillcr,  vtlcti- 
ptumcdin  d.l.^.$.fitntre^4Hfrittnfin.  vbi  diximus 
/itpr.Scquitur 

a  Std  &  iUi  mtcum  furti  ftrui  Komint  *gtrt  fofant^ 
Intclli^c  cum  Accuiliu,  vt  noxallter  agct e  polfint, 
nou  alitcr:ucqae  cnim  cx  dcli£bis  fcruorum  tcncn-  • 
turvnquam  domini  nifi  noxalitct ,  prxtcrq.iam  (1 
iisfctcntibusdeliftum  admifluiri  pioponaiut^i.t, 
&pjiff fupr.de  nox4d.MRu)i.  PolTct  tan  cn  ctiam  com- 
mo  ljti  .iciio  contrai  iain  hancrcm  coni}  ctcrc.n^  n 
quidcm  ad  damnum  orooiraodo  farcieiidum  in  fo- 
lidumvtin  iprox.  ftq.  (ed  vt  vcldan-num profure  • 
dccidatur ,  vci  lcitus  ^  10  nox»  dciito  rciinquatur,  . 
quafi  potcflas  (  OxaltsaAiQnisctuni  bon?  ii  ieliu- 
diLio  infit,vt fubtiltcr do>'crCa!ac.CT  1.  inter (*ufki 
x(>.^.ftd  cum  itifr.mtnddt.l.fiftrum  6\.tn  frmitp.infr.dt 
furt.  licut,inqiiii,AS:  adio  arbitrai  ia  /  tii  hont fida  7, 
fupr.dt  e$ qutd ctrt  7«c.&  niTlio  dc  doL  l.fiquis  xdfirm*' 
uit fupT.de dtl.  Ruifuninicliigccum  ccxlem  Accur- 
li>>,  iiili  commoHaiarij  flnt  in  dolo  :  nam  quoties  1% 
cui  commodau(,dolo  aliquid  fccit  drca  lem  com- 
modatam,  agcrc  mccum  iutti  nu  potcft,nc  cx  dolo 
fuo  (<.  iroprnbitatc  a<f^ioncm  Abi  acquirat  Itumtfgi  ' 
i4.$.i/<m  Pemponiiti  iuni{,l.  itttqtiti^.  ^.\.dtfurt.  Sccus 
cillicuipi  lantiiminteruenciit  cttam  laia,c]uamuls 
Coiacius  conti  ii  putet',  ncc  enim  culpa  delidturo  sft 
&  incommod.tto  facienda eft  reroiilior  ir.terpte- 
taiioctiam  ciicadolum  quam  in  mandato,  vel  de- 
polito  d.l.fi  ftruHi  ;  .(irr4  lomniodttum  &  ftq.di  futt.vt 
diximus  ad  1.  im  rthm  t)»$.  item  qut  fittnt fupr.  Plani 

3uod  Accuifius  requirit  cuipam  aliqoam  commo.] 
atariorum  inierucniflc ,  vtfutti  adliuncm  aduer- 
fus  commodantem  habeant,quoniam  alioqui  nihil 
coruin  intcrelVct,  ai^io  autem  furti  nonalij  datur, 
quiim  eicuius  lntetcrt,non*putDad  rcm  peitincre!. 
Quandoquidcm  nulla  ettam  culpa  inictucnicnto 
in  Ipccic  huius  §.  intcreflct  tamcn  commodaiario- 
rum  quiea  Icg^c  c6roodaiumacccpflcnt ,  vtctiam 
de  pcrico'o  tcr  crcntur,  quod  vtiquc  nihil  cum  cul- 
pa  coromunehabet:  in  6  vcrb  tum  maxim^coa— 
ncnrionis  hoios  poteftascluccc,  ciim  neque  dolus, 
ncqueculpapr^ccfllt.  Ahoqui  fincque  conucntio 
hatc  heque  culpa  vlla  lnterccfli?tit,  furti  certe  agi 
noo  poicft  iifi.  Ug.  tuu  qui  i;.    iJtm  firibtt  infr.  dt 


Ict»cm  pixccdcntcm  ex  Itg.  tnttr  (Mufis  16.  f.fid 
(um  ftrum  infr.  nuuid*t.  Ug.  fi  ftrum  6u  itt  p»-' 
(ifii  infr.  di  furt.  Ergo  lo  fpccic  huius  le— 
cis*  ii  fciuus  mtut  qucia  tibi  comtr.odauciaoiy 
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rantc  ,  n  priotc  cafu  contTar-a  commodatisdlo 
necciraciaiit  >  ad)  tcnifTimam  ir.dcitinitArein  con« 
fcqucndam,  Ikuti  fi  qiii'1  conia.ooatarinvin  fcr- 
ui  curationcm  impcndJlct  Ir^.  in  rtbm  18.  />«/• 
fa/it  fnfr.  htc  ttlulo,  Pollctioic  vcio  noxalii  :uty 
iiimcoirpct.it,  vel,  cju<  d cffcdtu idcm  cll ,  con- 
trariaquidem,  fcd  atiernaiiue ,  inidl  vtcoinnTo* 
dator  vel  damnum  dcci^iat,  velfctuum  prnnoxs 
dedito  rclinqiiat :  quz  noxaiisa^ionis  naiura  & 
c^ndicio  cft  /fj.  niilts  6.  §.  dtcm  irfr.  dc  rt  iudk.  & 
tet.  titiil.  dt  noxsl.  aflion.  Iiiriuc  dtU  Ug.inttr  uufu 
x6.  ftd  titm  ftrum  infr.  tudndti.  Ug.  ji  tiiii  dtmum 
45.  §.primt  tKfr.Uutt.  vbi  tamcn  diciturntra  Cwr>-. 
dudi  >nis.caufam  ,  cfTc  furtum  i  fctuo  condu6lo 
.id.i  iflum,  &iia  propriim pcrrccitioncm cadcic, 
td  efl ,  in  aftroncm  tiirti ,  quz  tamcn  fic  noxalis. 
AAio  cDim  bonx  ii  Jei  tiim  quoquccuni  noxa!ccn 
in  fc  continct,  non  iJeo  tamen  noxal  s  prop.ic  di- 
citur.fcd  qmn  noialis,  vtrcriptutneA  in  dtd.ltg.f 
ftrum  61,  m  prtni  ^.irjr.dc  fitrt. 

1}.  PoM r o  Ni v$  libro  21. ad Quintaro MaciiimJ 

Sl  commodauero tibicquum,quovccrerisvfqucadcermmlocum :  /inulla 
culpatua  interucnicnte ,  in  ipro  itincrc  dcrerior  cquus  fa(itus  fit :  non  tcnc- 
ris  commodati.  nam  cgo  inculpa  cro,  qui  in  tam  longum  itcr  equum  com- 
iiiod4rim,qui  eum  laborem  fuftmerc  non  pocuit. 

AdiSicommdMuerovll.  pit  *5.1*j.«im  ^ni.  &culpam,riquaeft,  totaia 

eiuscflc,  qui  commodauit,  quippc  qui  non  drg 
•  R  A  T.  D  V  B.  &  D  E  c  1  D.  ad  hinc  legctn  bucric  in  tam  iongum  itcr  cquum  commoJarc» 
eadem  tft ,  qi>«  ad /(j  <inw  ^«i  10. /ifr.  Nam  ciim  vt  cum  Uborcm  fuftineiccquus  non  poflct.  iMafc 
«le  culpa  qualibct  ciiam  leuifliiina  tcncatur  com-  ncfiquaaliain  re  commodatarij culpa aliqua  in- 
inodacarius  Itg.  in  rAm  1%.  i»  frincif.  fupr.  non  vi-  terucncrit ,  propter  quam  cquus  dctcrior  fadui 
dcbatur  carere  culpa  is  qai  in  tam  longum  iict  fit ,  non  faciet  culpa  prsccdens  commodatoris  » 
Vfus  cflet  ctjuo  commodato ,  vt  is  cx  itinerc  dete-  quominus  dc  fua  propria  commodatarius  icnea- 
tior  fadus  cflet.  Scd  contrJl  refpondctur  ,  imo  tai  dtS.ltg.tumiiuiiunll.ltg.^.S.ftrtdditdfupr.AAde 
vero  nullam  ipfms  culpam  cflc  ,  qi'i  commoda-  ttg  Ji  ftrum  ftnrnm  tj.  ptnult.&leg.  vUim.  fuft.H 
pi  e()UO  tn  e«m  ipfam  teni  vfus  cil » in  quam  acce.   U^.  Aquti. 

DE  PIGNO- 
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fartum  tibi  fcccrit,  non  dcbuitPaulus  dlftirgoe- 
te ,  anfdentc  mc,  an  ignorantc  furturo  f.ifctum  fit, 
vt  fi  fcicntc  mc  comt^ctat  libi  tunc  coatraria 
ttdio  commodati,  fi  ver?)  mc  ignorante,  &  ti- 
bi  ignoranii ,  noxaicm  futti  contra  me  habcas 
adliooem.  D  B  c.  Contrariain  adionem  fiue 
commodati  fiuc  aliam  quarolibet,  cum  dicimus, 
cam  intcUlgimus  quz  dc  indemnitatc  infolidura 
•coropetit ,  non  qui  ad  noxx  dcdiiioncin.  Ncc 
cnlm  coatiati*  a^ioncs  fui  natura  funt  noxalcs, 
quamuis  ooxalcs  ii.fint  conirariis  ,  ficiit  in  eo 
quod  plus  eft ,  cortinetur  quod  eft  roinus  leg.  in 
4t  110.  dt  rtgul.  iurit.  idtoquc  noxalcs  contrariis 
ppponuntuc  ,  non  taracn  quafi  contrarix  ,  fcd 
^uafi  diucfa:  tam  in  hac  kg.  iptkm  in  Ug.fi  ftrum 
figntrt  ji.  infri  ttiul.  prtxim.  Ciim  crgo  quiri- 
tui  an  pro  farto,  quod  tcruus  commoditus  fc- 
cit,  danda  fit  commodatario  aftio  contraria  aj- 
ucrfus  coromodanicm,  an  noxalls,  metitoadhi- 
bcnda  dillinaio  cft,  an  fciciitc  domino  eodcm- 
qoc  commodatore  futtuin  fa6kjra  fit,  an  co  igno- 


DE  PIGNO  RATICIA 

ACTIONE.  VEL  CONTRA- 


TIT.  VII. 

Vlpianvs  iibio  40.  ad  Sabinum. 

fgnus  contrahiiur  non  folum  iradicionc,fed  ctiam  nuda  conucntionej& 
II  traditumnoncft. 


Adl.i.  PigHM  (Ofitrdhitur. 

RA  T.  D  V  B.  Pignus  cil  ct  mimcro  eorum 
ontraftuiimiqui  te  :an(ilm,  irl  eU  cradicio- 
ftc,  ^.n  ct..;tn  u 'o  cunrenf  1  petficiiinuir  ^;.  i.  $. 
trtdittr  ifUfque  infr.  dtebltg.  &  dilurt.^.  crtditn  Infltt. 
qmb.mod.iti$ritr.thUg,  quatnui''  cniHenfui  in  hoc 
<]uo<]ucron(r:idt.)>  vc  in  .  mnibni  c«ter<s«eccira- 
ri  >s  fit  /.  intmmhtu  ntgotiit  ^7.t9d.tit.dttblfg  &dilIion. 
In  e6>juediffcrrpig<iui  ab  liypnihcca.quxconfc-'»- 
fu  nudocontrabitur  l.^.iufr.  dtpigntr.l.  fitibi  tr  S  dt 
fignort  fiifr.dif*3.lMjlt  4  ■.S.in  mutatJnfr.  dt  vfutMf. 
quaiT.ui^  cxt.a  hanc  lauiam  non  p  .ifu  coniliiui 
jusinreci  miradicioncm/.  fr«/</Hni^H(  lo  Ctd.dt 
ptH.l.l.  ^.i.fufr.dtvfufrjfiftrtem  19.  qntmMdmed. 
firmt.dmut.  Vndeeft  qaodpignusconcra.iumeflTc 
'dlcintus.ciim  m.inei>ie  penes  debitoiem  proprie- 
tate  poflc'1io  (ola  tranrit  ad  crcditcrem ,  hyf  othc- 
ca  vc'  h  cdv  ncc  p.jlTcflio  fanfit  l.fi  um  dlittuun  9. 
§.pr9frte&l.(im  &  ftrtk  ^5    \tinfr.hai  tit.ld  ei\  ciim 
naU^  1 1  a  litio  rntcruenic  ,  ncc  eaim  Tlla  ctaditio  (i- 
ne  poffcflri  >rii(  trar  ihriore,  autcife  aut  intelligl 
po'ef^/<;i;  ^  infr  dtdilitn  tmft.Ug.cUuibm  i^dtuntr. 
tmft.  Dtc.  Pt^ni ns      clla(i<i  5<  (igni(ic:)Ciodu- 
plex  eft,  V  na  y.  opiia,  alteia  impropria.  Prorria  «lla 
i(l,quctr3Jiiioiieracxigt;  d.  l.firtm  y  frvfrie  Se  id 
rcs  ir.ubilcs  tai  tum  pcitinet,  qux  pu(j;no  tcncri 
poflunt.  Pignuscni'"  '^ictumeftipuj.no,qtiiare« 
quz  pignoii  dantoT  rranu  traduntur  l.fkhttfl 
f.figHUiinfrJtverb.f^nffic.  Impr.ipita  riirfu^ertda- 
plcx ,  Viia,quz  (radiiionem  qnidcm  ^ennde  rcqui- 
ritt  ledad  quarcunqiiercs  cttam  immohilesrefer- 
tnr  :  nam  Jk  tes  itrmobiles  »quc  ar  mobilcs  tradi 
pofr(int,lirccnonpiigno.  Siopaffim  noflriprudeo- 
tcf  tia6iant  defiinHo  &p(ari)io  picnoridatoio  Li, 
f.cum  prtdmm  Ififimdm  16.&  f4ff.it1fr.de  figner.  Ahe- 
ra  cfl,q'>ac  neq  craHitioDCrT;  cxigi  t,(cd  nudo  confen- 
fu  &  (iinplici  pado  etiam  nado  conten  tacfl ,  quam 
Tc  Jiiis  &  mae;is  propric  hypothecam  appcllamas 
i.  UfmStruidnalnpt.dtdaitH.  Echnccfl,  quodaic 
Marcitnui  m  /.  rti  hjfthtct  ^.infr.dtfignor.mter  pl- 
(^nus&hypothecam  nominii  tantil  n  fonumdif- 
ferrc,  fcilicet  qnantuinaijeffef^nm  a6Ji<  ni  hvpo- 
thec*riz,vt  luftmian.isexpltcat  ini.  f  .itnnStrttis- 
fu.  Perindccnina  riat  Pizcor  ad^tonem  cxr  udnps- 
^obypothccc,  atqucdicctcK iUpaiationcalibvc 
Toin.UL 


contradlii  ciuili'.nonquia  pignns  fit  modicl  prziq. 
dici j ,  vt  putat  Barcolus,  -.cJ  proptcr  publtcam  ho- 
minum  vtilitatcm,  &  quia  hypothccz  obHgaiio 
iemper  acccflotia  c(l ,  idcotjnc  faudrabilior  nun- 
quam  piincip»!i<:,vt  dian  aJ  l.i.fufr.dtc9njiit  ftcun, 
Quam  a^Uonem  intcrprctcs  vulg6hyjK  ti.ccatiam 
vocant,  priidentci  eicganiiut»  quad  Sc£uianatn 
qiu>i  induda  (it  ad  eteirplum  autcnis  Scrulan^^ 
qiiz  prin-um  a  Pratore  Seruio  propoflia  cfl  dcre. 
bus  colnni  in  przdiuin  ruflicura  inucdis,  &pra 
pcn(ionc  dorr.ino  prz..'i)fl<.da  tonucntionc  oblii 
gatisi.  $.rfem  5rrHi4n«,tntcr  ium  ctiam  pi^noratt* 
tiam,vt  in  Ug.rtmnlitHnm  ^}.ht(  tit.l.fi  Titit  n.infrj» 
ftgntr.  &alibi(z|>c.  Eui  pignoi^aiitiam  aAioneru 
limpl  iciter  c  ilm  noftn  dicuot ,  eam  in  tclligunr,  St 
qoa  in  hoc  Tit.i J  cU  ,  q  1«  dcbiiori  compctit  iolo- 
to  dcbilo  contra  ct  cditwrem ,  vt  pignus  quo  J  accc- 
perat.pro  dcbito  reiHtllat,non  iltam  qocdatiir  cro- 
dttori.iiaccontra  dcbitorem  ,  iiuecantra  qucmli- 
bct  alium  pignotis  poirclforcm  ad  pJgnus  vindi' 
candum.  Mzc  cnim  de  qua  in  fir.  dt  f  ignvr.  in  rem 
eft.non  in  perfonam,ScadacrfusqucracunquepoC* 
feirorem  datur  /-  figntrit  17.  irtfrMjtit.l.ftgnerk  15. C; 
t$d.  idcoqtie  vin^icatio  pignotJs  .ippcllatur/.y?^»- 
dm  i6.i.utvtnduatienei/ifr.ill.t'a.Si  illa  Jequain  hoc 
tit.mcr^  pcrion.ili$  c.t.ncc  arbitraria,  qualij cR  hy- 
pothecaria§.p<r/rr4  Infiit.dtafften.  fcd  borzfiJcI 
^.4^t«mm  ««ii.nf.dat  urquc  noncontra  poircilbicm, 
fcd  contradcbitorcmloluni,  ctiamii  tcm  pigncia* 
tam  non  po(Tidcit,he'.c.^C'ii¥iripiiiis.  Hyjiothcra- 
tia  tJiredla  afiiocft,  «ec  vli.im  hahct  conttaii.im: 
pignoratitia  vcrb.Jc  qna  nunc  agimus.daplcz  c{{, 
ytii  dit  ci^iqiiz'  dcbitnri  adiicrfuscrcditorciri  com- 
pccit  de  pitznorc  daro  redttucndo  po(\quam  fo|u- 
tum  eA.ant  aliter  fatisKii^am  crcdicori  di8.  l.firelH 
dlitium^.  f.emintfttHtii*  infr.  Alrcraconts-tria,  quc 
vic.flim  daiur  crcdiiori«:ontra  dcbtiorcm  ad  fum- 

Situsrepciendbs.quos  in  rcm  pig]nniar.im  fecir.auc 
i  q.iid  aliii^cx  ca  caufa  irrpeiidcnt/.fnrsr  i(-.§.(oH' 
trtritm  mfr.  Ex  quo  9pp.ircr,  quod  .'cri,  lit  I.ilLi.ia- 
nus  in  l.t.S.fe^itertttm  yCdt  nter.iur.  tnud.  a  <  ioncni 
hypothcc3r:a  n  non  long);  adiiiodum  ab  a«5l/ort\e 
pignoratitia  di((arc.noualium  frnfum  habcrcpof- 
ie  ,  qu^m  qu6J  vna  alteri  quodamodocot  fcquens 
ciTc  videar tir  :  conucntio  cnim  pignorisiicutindo- 
cit  hypoiliccaiiaq;i£iuoiecfcduori.svt  pignuipec* 
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J44.        ANTONn  FABRI 

•^oe  Jeuito  inHucit  pignor»titiaaa  fiiaoKC  debitorii^ 
^pjgnasiicdaiumiecaperare  poflit.  Obidquc 
ffil^iaDOs^n  (.fciir.  ii^.  haiK:a£tu»aeiD  vocaf  ittdi- 
cium  ,  quod  dc  pipnorc  daro  proponiiur,  fcilicet 
reddc.)do,non  vinoicando.  Cctcrum  pigoontitia 
lieqaatn  hoc  tit.non  compctit,Difi  de  pi^orc  tra- 
<iin>>  &cuius  poirclTio in  crcdkorcm  tranflata  lit. 
Hcceiiim  poiict  cceditor  teftitnerppignorispof- 
ISsAionem,  quam  B^aam  habuiiTet  .•  HypotfaeCi- 
ria  vetb  contr^  non  compttit  nifi  depignore  nun 
tfsdlto,  frd  ouda  conucniionc  ebligaio,  vt  pigno- 
tb  poCeffionein  quam  noodoia  habait ,  nancifci 

r)&tiJ fifundm  i(:$.inri nduMtmm  dt fignar.  N atn 
pignus  propric  contra6kiin^  rii ,  lioc  dl  ita  vt  rci 
obiigatc  poUediotranflatafueritia  acdttorcm, 
nulla  prorfus  aftio  crc;iitori  conif  ctere  potcft,  id 
cftiieque  pignoratttia  ncquc  hypotluairia  ,  quia 
prorcbtis  corpoialil)usnulla  poiTeiTori  aftiopro- 
da.icll  ^.1.  l"fitt.  dt  49.  quoniani  nccadlioncindi- 
geii>qui :  cKi  !c  ,niir  iiSiconfulcrcpofljt  pcr  le- 
tentioricml  i.m^nor^.ui/i^.iffigwr.  Sc  ldebitori 


oirinicafii  iict  cffii  .1  cit  1   lo  v 


i  fc  !: 


a'am  pi- 


yfi  fiAnm<6  copcladcntem  dominij  pro^tldl, 
rcm  exigit,qaB  «tp|uriaidmdifficillima  cH  j(.rMi*«; 
mtimW^M  uuriXMtn ^aoicn  pigneratitia  ntliiL 
irifi  «ajlii^ftdtmii  8iMvlt$tlAS  aui  ratuf.iuionisi^ 
prohimMtexn  rcqi^rat,  ade&quc  intcrdum  iol»^  ■ 
nblationc  cootentacft ,  qur  modo  in  iudicio  faciia;) 
iit eciaro  poftinftituta a^Honcm  dtfi rm  r).§.vltM^ 
1'rztcr  i(J  quod  a&io  pignotatitia  borclidei  elt« 
babetqucplcnidimas  priefUiioncs ,  vinHiraiioaiw 
teOiomnistid  eil,fiiiedotnii  ij  iiv.i. ;  ij^Dorisarbi* 
trariacft ^f.f.i.Ug.  qutrifiiufOt  Ci.fufr^ 
de  rti  vivdu.  &  idcirco  non  taa^fiu^il^jMC  niii  pe^. 
ambagescxpediri poteft.  Fa^eiilm^Mf nitioneiii^ 
S<ie  icidominiopriu;pronunciati  oportct,dcin« 
dcarhitiinm  fcriideie  leflituenda,  vtadlcntciw. 
i:ain  iS: condemnaiiooeii^  perncniatur.  Scd  &  in*^ 
tcrdumeiicnit,  vtquisicmalienainpignnridcde.» 
rit .-  quo  cafu  licctpignorispbligatic  ipioinienon 
teneat,niriaut  exdominivoluntatefa^t.  fit  I.4Ik;.'4 
lo.lm  tit.cr  tet.tit.C.fijluH.  rtspipner.  im.fit.  aut  pi- 
guus  p  giiotidatumproponaiui  tit.Cfi^ignmftgHit, 
djt.fit.  non  eomiout  lamen  tencturc(scdilO(,ciA 
foliitum  dcbitum,  alitciveeonomineriiisfaAum 
cft  vt  rcm  piqnora'amciiia(cut<qHc  iic  dcbiiorlrc» 
fkitiiat,  quitamen  cnuanquant aliir.nn vtodico^ 
rcctitmri  ni3xtnnr]v(l;._ -jion  p  fCct.  JIR  i:'.u'.t  m  rk 
io.iim  c  >n>modior,ica  ftiam  hitiiis  paiLiuuCtiopi- 
gnetaiitia,  quc  cs  Gtmtraftii  nafcitur,  qc^viodito 
catio  dominij ,  qiKr  pon  nifi  domlniiur,  n  paitfe 
aAori&pro  canfahahct,  &  ex  partc  cius  qui  con-\ 
nrnicitr,przrcntem  \>^>lTc(R<nieminetialtiti^.S.ftlt 
fi f^fluUiur  fupr.  dtiudu. !.  r "fr.  C.  de  dhm^tr  v^iit.mttt, 
C4uff*il.  Hxcad  pi  'n  Tniienii;  ij.'!C  ptiiincrt, 
de  quo  &tota>  hic  ciriihis  ciK  Nam  dc  pra:rorio 
deqao  Accuifius  &•  Diitolus  liic  ia-.iiis  tia£t2nt, 
accominodatioi  crit  diccndilocusad  i.iffji{/f  Minull 

»6.%.\i>ifir:  '  V 


giior>  &  pcodcbit».  obli|,u(.',m  p  iii  loiutodcb<io 
iccipcrc <im  noa  f jcrh  ei  perroittendoin»«tmn 
pignontJij  pnn  ria  a'itbo!  itate  rccupf  rct ,  ncc  fi 
vinc  >lo6c  ncxu  i.-fO.isiibeiataiit,  qucmadmo- 
dum  ncc  credit  li  hyi<o.hrcario  permittitur  fua 
autlio  tate  vcl  dcbi  tim  cx  .•crc,  vcl  f  ij^ncs  viodi- 
catc.n  fi  ucrocxptctra  comu  ntio  taiia  Ir.  Ug.t\t4t 
j^jkfr.qmd mu.c4Mf.l.{.C.dt pigmr.  I.  mittt  6. J  ^ «i  i«- 
^Utitnfr.dtrtiudu.  Sck^  Jcln.orcn,  q  li  rem  fu.un 
plgnoti  da^am ,  ol -cn  lo  aut  ai<tc  iiibfjcicndo 
nbrraaittpoflefimatlicam  qaalifuam,&  iuiedo- 
min  j  viudicaic,nccproin(!cpcrronaliaaioncifta 
iDiiigcre.vi  tcai  iuatr!  iccip  at.Sed  dico incotnmo- 
daui  plerunque  cfl*c  dfaeOamiel  viadl<iationem» 

I   ^Si  igitur  contradlum  fit  pignus  nuda  conuentionc  :  vidcamus,  fi  ' 
quis  aurum  oftcndcrit.qijaf]  pignori  datijrus,  &  .ts  dcd jrit,  an  obligauitauruni,^^ 
pignon  &  conie(^ucns  cil,Yt  auium  obligecur,  non  autem  xs:  ^uia  in  hoc  noa 
conicnfcrunt.  '  1  -^^*^ 

tnm  pignori  obligatom  (it » fioofeK^m  qnfatnff 

tumnoncft,  (canarrquc ratio  concliidit  tantiim 

jii^uspropric  nen  clic  iccundum  ca  quatproxinis 
ienp&Btts)  /cd  etiam  qaia  non  lubuit  drbitor  ant 
roum  .luri  obligandi ,  ij^ii  pro  auto  .ts  fubiccit  Sc 
tradidit)Gcuc  oeque  zs  obiigaium  clijquia  in  acct- 
piendo  eo  creditor  non  conlenfit.  D  b  c .  Nequ  e  pn 
gnus  ncquc  hypothccarpccialuercontralii  potcft, 
nifi  cetti  corpoiis  t  gcnus  enim  nnnquam  obliga' 
tnr,netam  quidem  ciim  gene^alitcrbona  dcbitorit 
omnia  pignori  funt  obligata  .•rcfoluitur  namqae 

Seneralitas  io  fuas  iingularitatesi./r//ii  }i.§.vlt.  ufh 
1  cnpdic.  &itm9nfir.  quia  pignoris  obligatio  rem 
ipfamafbcit  qu«  obligataed,  &  trilniitcf«:Jirr>ri 
ius non  folum ad  rctn  (ed in  rc L\.l  ftgnoii*  {-j.^faf, 
infr.  dt  figiwr.  Lfi  trtdittr  y.f.vlt,  infrM  difirdH.  ftgntr. 
aitici  autemgenusnon  poteft,  vtnequetradinc  . 
que  rangicuro  iichicorporale  ltg.i.i,yU.fi^.d4rtr. 
iiiuf.  8c  ap'ad  luftinhnBm  fir. dtrni.  ctiftr.  &imttf^ 
futticit  «■rgo  vt  fit  confcnfum  in  corporc  dc  qao 
obltgandoaAum  cft ,  quemaiimodiu»  &  inilipii- 
lationedici  (biet  Ifiidfjuod  iiMfr.ievirh.M^.  AUo> 
quidccipcr  jcui  cicditor  quinon  hicratiine pigno* 
xc  acdiiurus,  iiac^ac  aucum  oftcpfum ,  ncqae«A| 


^d^.i.Siigitur. 

Kat.  cvb.  Ad  obligationcpi  pignoris  con* 
llicueadam»  liue  ptopri^pignusaocipiat,  nueim- 
propnc  pt  '  hyputiieca  ptxlcnti  confenfunpuscft, 
nonquiad  iiittirum  temput  Tcficiatur  Itg.qutMUtem 
14.  ^ .  I.  fnfr  dt  unfiit.  picim.L  bi  MMHhir  Mj»itir  \7Mfr. 
dlM^.&d^itn.  Atquici^m  quis  aurum  oflendit» 
qutti  datutuspignori)  8c  nih^ominus  tu  dcdic»ooa 
indectur  debitor  CDnfenfiiie  in  aoro  dando,  ficnc  nec 
creditorin acctpicndoz.c,  quinpotiusfatcndura 
cll ,  dcbiiorem  animum  lubuiUc  dccipiendi  ciedi- 
torts,  propter  quam  eattfamctiamdc  ftellionaca 
tencri  eum  fcribit  Vlpianus  lo  (inc  huius  Icgis: 
ncc  prarfens  confenfua  cft  >  cdm  ouis  oftcndit  au- 
xum  quaii  pignoiidatiimsinlfi  dctin  temporeprx- 
fcnti *  aliod /nim  eft  darc  rem  pignori ,  atiud  verb 
pignori  daie  vcUe:  licoti  diitmus  ad  i.vfr.yi|pr.dr  «MS- 
dift.Ma^diitalind  efleveodeie,alhid  vcr&  pacifcj  de 
vendcfido,dcniquc  aliudcft  pacifci ,  .iliud  decipi 
I.  ftn  oiwMiwifco  9.f.i.fM^MtrMf4ll.  Ergo  quam- 
ttia  liodie  pattiada6bm  a  Prctore  liypothecariam 
M  aadopadiopignoiis,n.if<:a[ur  iurc  iiQiioiario& 
oUlgiatio  fic  a^OyOon  umcn  coofcqueos  eil»vt  au^ 


r 
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<  i5E  HGNOR.  Acf.  VEL  CONT.  LIB.  XIIL  TIT.  Vri. 

qaod  traditamfoit.oblig.itum  clTcdiceretnus.Eifi  «quitas  ipfa  qux  ill.it  inducitsnulHs  cnino  aliis  finl-. 
eniro  traditionepigr.uspropricconftituitur,  non  buxaucdilatanturaut  cocrccntur  quira  arquitati), 
tamcnitiacciplcfcbet,  vt  inctpiatplgnusi  tradi-  qua:  circaipfum  ncgutmm  vcifatur ,  exquoprofi* 
ttene.Inutilisliqiiidcm  traditioeft.nifiprxccffcrit  cilcuntur.  Itaquclitctdircdjaftlononcotnpctat,' 
confenfusdere  obliganda  :  Quoconfcnfuprcce-  contraiia  tamentiun  co  niinils  danda  eft,  li  dai 
dentelniitilisquoqiictraditiocftadpigiiotisobli-  dandx  aliqua  fubfit  iquitjs  ,  qux  fcmf»i  fubcft, 
gatioaem  conlkituendam.quat  iamf.ul$  nudocon-  quoticsindcmniratici  js  quicontrariamadioncm 
fcofu conftitnca  eft.  Vcnditlonii  alia  ratio  clTc  cic-  cxcrccre  vult,  coorulendum  cft  Ug.  ri  ^udqHtm  infr. 
xliturex  l.qudtmm  i4.»»^.rf<rt«rr.«»pr.Valctcnini  itffftt.lMcommdMo  i7.$.u& l.feqA.rli.fufT.titpnif. 
vcndiiioetiamgcneri$»qaunon/icutpcrpignuf,  Arqul  cum  dcbitor  pro  auto  dcdit  xs  pijgnor/, 
itA  ikper  vcndi-.ioncm  rcsafljcitur,fed  pcrfimttar.-  qnodaftitmauicaurumeircnon  potcft  conlultuni ' 
liimobligatur/.r«m«/»fM>«;S.M<i.;i/.  Quod  tamen  circlndcmriitaticrcditoriijnifi  prxftcturcl  qtUBtl 
anveramfit,  quonlam obftarc vi^etur,quodfcti-    ipfiusintcrcft,  at-.rum pignori  datum  failfe,  qub- 

fituro  cft  in  l.(um  thta  ^i.jf.r/r.wi/.fif.dicendum  erit  niaglsei  cautum  U',noncnira  daturpignuj,vtncq; 
atidsadrfi.7«i<if4/H<»i.llludnon  Improbo.qaod  cx  fideiuftor,njfi  vt  dcbitummaj;i$  licin  ruto/. /f  »4»- 
Jioc  loconoliri  notant,  ouotiesob  vtiliratem  alter-  d4tu  ^^  f  vltjnfr.rMudat.i^.i.gddki  tnf  dtJidtU.ltbtrt. 
utrius  contrahcntium  ,  fiue  cx  caufa  doli ,  fiuc  ex  Ergo  nihil  caulx  cft,  cur  non  hoc  nommc  danda  fit 
alia ,  contr.i^kus nnlhis  aut  inutilis  cft,  habcndum  crcditori adio  contratia.pcr  quatr  fiar,  vt  plcnifli- 
tamenenc  pro  valldo>fi  i$  vc!ir,qui  dcccptuscft,  ne  mam  indcmnitatemconfcqua:ur.Nam  quoddebi* 
qiiodciusfauoreconftltatumcll,  in  ipfius  odium  torin  ea:cdo!um  admifcrir.iion  ii)ducitneceffita- 
rctorqueatur.  Hoc  cnim  fiaor  deccpti  ,'oftulaj,  5l  tcm  proporcndx  adionis  de  dolo.  citm  fufficcre 
odiumdecipientis,vt  bic  Bartoius  notat  cx  l  &tU  poftit  contraria  pignoraticia ,  qux Gcut  bonz  fidci 
^dfittr  j.v/prtiuip.  fttpr.dtdtlolt^.fubprxttxtu  19.C  dt  cft ,  iia  dedolo  adloncm  non  mirit*  ouim  cxce— 
''trtnftn.l.ftcrtditerilui  ^.C.d^fit^u ptgnerMt  m*num.L  ptioncm vi  ipfa  in  fe  continet  Ug.ftqvu t^rmtutttf. 
non  tt  ntmui  i^.C.dtprecurtt.LptttuU.  C.  *d  SC.TrtbtU.  fupr.  dtdelo.  Nunquam  enim  Prztor  dat  adtionetJi 
quamuiscxcra  hunc  cafurn  noi  dctreac  encinpotc-  dc  dolo.qux  qnooiam  damnato  infamiam  irrogar, 
flatc  viiioi  contrahcntium,vtconrrai^iis  valeatiaiit  fempcr  odloia  cft  ,  nih  atio  quoiibcr  asxililio,  fiuc 
plus minufvecomprchendat  l.fivtn*tintr'tm  i-  tnfr.  ordinario,fiuc  excraort!in.Mio  dcficicnicl.  1.  S,i.& 
dtptric.&cotnmed.rtiptHdit.  f.idtmPottipmius &pjifeodjit. 

a  Si  quu  tdnitttiunnipigrieri  dmt.K  A.r.Dy  ti.  c  PriltrficHtoajtumqncmfecit.KAT.DVB.Qnod 
tc  pEClD.  cajemcftq  «aci  fentcntiam  pricc-  Incaulisciuilibuscftsdtiodedolo.hoc  incrimina*^ 
dctem,nifi  qubd  cum  dcbitoraufirmaait  »$,  quod  libu$cftftclliorKituspcrfccutio/.).§.l.f«/r.</tmm«». 
dabatpignoti,  aurum  cUctanton  agisapparct  non  Jltllion.  Atquiinpropcfitafpecie,  licetdiiluscom- 
in  hoc  confenfilfc  contrahcntcs ,  vt  xi  d.itctur  pi-  miftus  fit ,  aftio  tamen  dc  dolo  non  habct  locumj 
gnort,  fcdvtaurutti,  idco.-jue  tanquam  dcficientc  quiacontrariaa(^iopignor.it!tiapoteftfufticcie,vC 
con'cnfupignus  non  tcncre  viJcbatur,  licicfccuta  proxim^diximus.Ergonequcpccfecutio  ftdliona- 
tradjtione,  quianccaurum,  fed xs tradituni  fuit.  tushoccafalocum  habcrcpoteft.DEC.Aftioqaae- 
Sed  magiselfe,  Vipianusait,  VI  pignoris obiigatlo  libet  competcns  liuc  .n Jinatia  fiue  cxuaordinarla 
tcncat,  quiavcruro cft confcnfum  clTcin  corporc,  cxcluditadioncind«dolo,qaxnonnififi4i)fidiaiia 
non  in  qu.ilitatc  fubftinti»  materix.  Qr.id  enim  cft :  fcd  non  cxdudit  acculatloncm  &  perfccutio- 
aliud  cxigimnsadobli.  ationcm  piguoiisin  eocor-  nem  ftcllionatuf,  quxetfinecciuil'$&  priuata  nec 
porcquodc)ftenditurconftitL;eDdair,qu3im  vtcon-  publica  cft,ciim  ftellionatus  iudiciuin  publicum 
fenfiun  fit  in  corpoTe  i  Ncc  quod  dolusdcbitoris  non  fit ,  tamcn  extraordinailam  habet  coerdtio- 
hoc  cafii  euidcntior  fit ,  ad  rcm  facit :  Tanco  niagis  ncm  I.1.I.1.& d.lyS.i.dt  ci'imifi.fltUton,  quamuiscam 
cniin  dicendum  cft ,  contradlum  tencre  fiaorc  dc-  ii^J./r^.i.pugnare  videatur,quod  fcriptum  eft  in  Ug. 
ccplicreditoris,  fiidraalit,  iuxia  ca  quxproximi  quidtrgo  n.%.vlt.fupr  dt  biiqui  netdi/t.infdm.vhifcti^ 
fctipfimus.  pfimus.  Publiceautein  intercftextraordinem  pu- 

h   TtntbitMrtdintnptgntrdtitiA  centrdr'udCl'mt,qui    niri  cos,qui  conrralegumordlncm  &  prxfcriptuin 
4tdu.  Kat.  DvB.  Pignoiatiriaackiocontrarianon  deliqnerunr/.if<<v«/nr)'<«ff»5i.jy.j'/f.y7<(fr-irf/i'^.i«^«//./. 
poreftlatiu$patcfequ.Tmdir«£ia,diciturcnimcon-    SlichumdUl  Pdtnplulim  95./.  i.dtfolut.  Ergoquod 
trariaexcompatationcdircdx.  Atqui  non  potcft    adtio  pignoraiicta  conciaria  cotnpetat  crcdiiori» 
dircda  a(fH< •  pignoratitia  compctcre  foluco  debi-   noo  dcbct  ei  adimcic  accufatloncm  &  pcrfecutio» 
to,nifi  ad  rcftitutioncm  cius corporif,quod  pigno-    ncm flclUonatus,  quxin eo  fauotabilior  cft ,  quim 
ri  ditum  cll  xncum ,  licit  conucnciit ,  vt  dareiur    aftio  dc  dolo.  Quamuis  non  ncgem  fauorabiliui 
•  tanquam  aurcum.  Pignoratitiacnim  cftmnomcn    cftccreditori,vthabcatconttadcbitorcm  contra- 
fomat  i  pignore,  non  potcft  latiils  patcicqiiim    ri.imadiionc,  quim  vtfttUionatus  pctfccutioncra: 
pignus  ipfum.  Et  ablurdum  eflctdebitorcm  d.ito    Qi['a  de  llclllonatu  agl  non  pofcft,  nifi  prnbatt» 
«re  inpignus.rcpofcere  aurum  quod  non  dediftct.    dolo,  finequo  ncc  dclidlum  vUum  elfe  potcft  ,  do- 
Ers;o  ncque  contraria  a£k'.onc  pignoiatitla  tencri   lum  autem  fempcr  cxcludit  ignorantia ,  &  confc— 
poteftdebttor,  qaidcditxjproauro.  vt  pta:ftet    qucntcr  fttllionatum.  At  non  xqui  contrailain 
quanti  crcditoris  intcrcft  aurum  pignori  datnm  a(fiioncmpignoratitjam,quxnihilariudcxipit,rdfi 
fuilie.  Et  q  j.imuis  ticbitor  In  dcjlo  fucrit  qui  faho    vt  cx  atquitate  indcmnitas  crcditori  prxftanda  fir, 
adfirraauitaurum cftc.qjoddcdit  pigaori,cum«$    nec  tam  ad  punicndum  dcbitoris  dolum  datur, 
cflet,  vidcturtamenearcs  iodoccrc  dcbccafikio-    qoiroadindcmncmferuandumcrcditcrcmi  turer 
nem  fubfidiariam  de  dolo  potii^s,  qnim  adlioncm    ](>.  §.  prime  ixfr.  hec  tuul  diH.  Ug.  ti  dpud  qutm  5, 
contrariam  pigDoratiti.rm,  nc  dolusmarcat  impa-    irfr.  dtpefit-  lungp  Itg.  ft  quii  in  fiinm  j6.  <*fr.  htt 
0  nitus.DEC.^^ioncscontratixficutiindudzlunt   tunt*  • 
exxquitate  &  bona  fide ,  ita  tam  latcpatcnt,  qulm 


s 


ANTONirFABRIf.CRATtdNiy.lA: 

Z.PoiitPOMivs  Hbroii.ad  S;)biniM^  ~  * 

I  debitor reni  pignori  (^am  vendidit  &  trad idit,  iKc^d  tuincimos  Oit^ 
diftiyquos  iile  fbluiteicrediton ,  cui  pignus  dcdcrat,  tibique  cum  co  coti^ 
'HitjViea  res,quamiam  vendiderat,  pignori  tibi  cfllt:  nihil  te  -.-giffc  conijat:  qui 
tem  alienam  pignori  acceperis.  ca  enim  rationc  cmptorcm  p!gnus  liber^hi 
habere  cccpi^e.  aeque  ad  qpa  pectinuiile,  qubdcuap ccuuja  pigQU&jjttjulie^ 
xatum.  *  '  '  * 

Adl.Sidebitor  mutuamipoftcrjorccreditoreaccipjcbat^eiinqyie 

{iriori  tolucbat  I  quai:^  vi  pigous^pdMrdtejitore 
iberarct,  IHcmquc  poiteiioriobtigicet?  Alteicni 

gnoratidus  dimiuiiur,  hoc ipfu  fucceciiiin  iusAr  veiofaccrepotuir,  iJ  cu  pignus^^tiotccr6Jito;e 

locum  prloris  cfcdicocii ,  dummodb  canueneciK  liberare,a]tciuronanpiMnicideftptenasillu<]^ 

Jpfe de  pignnrcA  vt  pccunia  ad priorcm  illum  cre-  priorc crt ditoi  c  lihcratum  poftcrioii  oMigAre.Ira>«  • 

diiorem ^c^i^crAi^il.i.i.tri.C.dtbuquiinfrtw.cH-'  quenon opcratu  at^ushoccafu vltra inteEciOfteni 

^ilLWc.  fuMd.  Qi^emadinodum &  i(  cuius pecnnu  ■gpacis.  fedmit  us  qpan.fuerUinagencftUitcntio.. 

perucnit  ad  crcditorem chirographatium tantiimy  ne.qood  v:iqac  non  cll l  o:  u.qiiorses  potcflas  tuii 

fed  hahentcm  priuilegium  intcr  chirographatios,  ci'i  voluntatc  ho.i.iin  s  .-)rn  coocuttlt,  vi  u^l.qaoua 

Ibecedit  in  priuilegium  anterioris ,  non  folilm  fi  c^.mpriwtp.infr  dtbtrtd.ififin.UgMMlKif/imfiS.Cfi 

prciinia  Aatim  profetSia  iit  ab  inferiore  crcJitotc  qukdUtr  vtlfib.  leg.^.  vbi  lijl  lus  noiuiRji'  de  dcquir. 

«id  pnuilei^iaiiam,  fcd ciiau  fi permediam cicdi-  htrtd.  Mini^sobiUt  fiquis obticiatpignaspign  ri 

tOCllpcrfonam,fi modbnon  pohaliqdodintcruaU  diari  poflc  ,  quo  cafu rem  aUenui |ii[|prindjri  r.e- 

lum i.t  fadum  fit  /.  ft  rtntrii^  ^.vlt.tnfr.difil  4Uib»r,  cel"c  cft,  cum  pigmj  rii  propnanon  coniUlat  U^. 

iudtc.ftftd.4ius  l.-j'i.vl:.dtfituiUg  irtd.it. hx^o  (\  debl-  wtt.Cfifignm  ftgntr.  dut.  ptUne^  figm^f.denvul^ 

tbr  rcinpignori  datam  vcndidcrit  &  iradiderii.iu-  m.  Ecfiemro  pigiuMicrpe&u  primi nwiftodtanfr- 

qucnummosci crcJi icri),quo$illcfolueiitcrcdi-  nareseft,  cumtainen datillud  pignocl)  nontsiin 

tori,ciipignus^jc>Jc(ar,tibiai  ecumeoConuene-  remaUenamobt'gat,  quainius  pgnorisqucd  ha- 

tit,  v  ea(esqiiamiamveiiiliacrat,pi|norltibicr-  bctinca^,  quodqueCuum  eft.  Cstctum  pigaas 

.  fct,diccn  uiin  cR,ic in  locum  crcditoris  ruccefltfre,  quod ciaprimo dcbitoredatum  cfl.^-cccdccftfui^» 

cumin  tu4 po'  loua  Hupicxillataiiucocjrrat.qudd  ie  in dominlo  prioris  dcbitoris co tcmpQie,  Aiiii« 

fcC'iapceaniadiintiIbsefti>uoccrcdiU)r  &  fpeclai>  qoinoo  poircttanqiump<gnosdaclpjgiM^j(|sres» 

llconjcniior.ceatkmres  V'i;;noridatatibicft,qu*  qu«  nullo  pignoxlsvinculotencretur  ,  rcqiicvcro 

prioiidit '  fi.crjt.DEC.Alicaaccsp^gnoridarir.on  inhaclcge  ponimus  daturo  Ijille  pigaus pignuri k 

ioretl,n ' h  .1  Lcd ci  c  J omtnt voloiittte  {. ttUeHd  lo.  p?gaoiaoclocfedicor»  ied & debitorc ipfo ,  6c  qui- 

letfit.Ug.  1.& tet  iit.C.fi *lien.rnfigmrMl.Jit.l.&qa4  dcmeo  temporcqoonequc  dominij  ncqueptgod- 

nondum  15.$  quid dttuur  & fiif  ly/frJt^ffur. Aatluh  tisiuSTllumaropUiisincaicbabcbat^Fau-urpoIie 

con  licione,  ti  quandoquercs  illa  fiat  dcbitoris  1. /?  acc'der;,vt  pofterior ctedltoirinprirris  locuui  fuii' 

fnndm  i6.$.*lir«wr««<i.w.Atquiresdebitoris  ab  eo  cedat  hoc  ipfp  ,  qood  cx  pccnnia  ipfius  creditoc 

pignoraCa  creditori  ,deinde  a'ij  vcndita  &  ttadita,  pricr  dimiftus  efl^fiue  prior  ipfc  crcduor  poftcciod 

CCepiccdc atiena,  fadaqneemptoris per  ttaditio—  foludrit,  oalla  ietiam  alia paaionc lnicr.icnie(tti:» 

eem  ex caufa  venditioni*  fa^ro  $.  ttndit*  lnfiit.  dt  (iuc  poftetioris  cteditotis  pccunla  ad  ipfum  debl- 

m  diuif  Ltruduit  t.o.l.nttiiqumnltddii.it  4cquir.rer,  coc6  ptiui  pcruenctit ,  fed  ca lege  vc  eic  illa  pecunia 

iMiiM. ficgjocotuiemio pignort j  poftci  fccuta  cum  ^krc  creditot  ^niicreretar  i, l.t.i.&y C.  dt  bk  qti 

creditoreexcnias  pCcoaUptlorcreditor  dimiinis  iiifri$r.ere^.tK.fiuttd.  Eiosquipignus^dcbitcro 

cft ,  nulium  iuspignorlsdarcpotoit  nouo  creditorl  emtr,  alia  ratio  clU  Licet  eniin  precium  ad  crcdiro- 

Inrcfafta lam  alicna.Veromig(cor  eft,quod  Poro-  rem  peniencriMion  idcbcamcn ruccediclnplgnus 

Dooittsbisrctibit,pofterioriQmiianccrcdicocem  ca-  &  ordinem  creditotis,  nili  conueniatiple  ptimilm 

iiconuentioneniliilegiire«  qoicremalienam  pi—  depignoceLjlrj/?«  ijt^qudnsfignerjtU^ftjf.lnfo» 

.  gnoclaccepecic.Eanamqoerationetfaiptocemco  quemehoceft.coimic>ocredi:ori$  quftin  cniptori* 

piHe  liberatom  pignos  habere ,  vt  proinde  creditoc  folncntis.Emptor  cnim  iiuc  debitori  eidcmq-, 

ca pa£tione emptori magis  qi)4m  libiprofiiericli-  ditori  fuo  loluat,  Ikie  creditorl  vcrtdltoris ,  non^ 

ccciioD  id  intcr  ipfum &  debitorcm  a|cretur ,  vc  aliamob  caa(amlblaercintclligitur,qaim n Cetl* 

cmptori  prodclTet  coniientio.  Ncccntmad  hnnc  bettt,  iionCtiam vcaliquodfibi,ias&  adionemk 

caTum  pertinet  quod  dlci  folet ,  i(kas  non  opcraii  creditore  acqoirat,  qnia  debicor  tprc  e(l ,  efqtve  de« 

wralnientioncm  agentinm  viir/|.|.iiMtaiNiir  19.  &  becfuflkcrc»qnod  roluendoacquiratfibi  liberVMo- 

prtcedfufr.dt nixredit.f it  oamquc  hocez  n^ccIEta-  nem^on  etlam  adioncm. At  cum  pofterior cce^t 

tc  nrgoilj ,  ciiro  non  poflit  maneieptgnasobliga-  cor folnitaatetiuri ,  cum  non  fit  ipfc  debii^j^tiii 

camloluto  dcbito  Itgfi  rtm  9.  f.mHkfecumd&feq.  ali«mentepoceft«ideriidiaGere,<)a^li^^6« 

jii^£tqaemadmodomplcranqoeaccidtc»tlcxtra  rlacredicoristasfibiacquirac.  In  chirdgi^hartif 

idqbod  agitar,obtigatioiiliqaa  ttdtt  naicattjiU>  **  creditociboa  ,cdm  ex  poftcrioris  pccarnaprtor  p^ 

^  1)  in fin.fMfr.tit  fT9x.  Ita  &  multo  facil.iis  admllti  uilcgiariusdimiyifiOeft, fociliaseft «clioc  ipfo  non 

poceft,v(cxeoada,^fitadindncefldamol>liga-  piiuilegiariasracccdac  inlocum  f^iuilegiarij  diS. 

tfiainem,)hl|AMmliBRaCio.  Quamquam  Terom'ieft.  bg.fi  veutri  S.  vltim.  dt     mktr.  utdU. ftjlid.  qnia 

liberationemhoccafo  induci,  non  cxtraid  quod  facihuscftiVtpriailegitimcaufz,  ncqulratnrqu^ 

fgebanir/cdcxparteiecnadopiidquodagcbuar.  priuileakm  CanadiM^Nvdo  pf^**1it  rmrii 

i^<Matilioda£ebacliStor,€^P«^^  pigQorT       *  .'^•'^•jW.Fl 


l 


Digitized  by  Google 


-  DE  PICNOB.:  ACT.  VEL  COlTt.  LIB.  Xni  TIT.  Vli:  C47 

.   '  .^.iDtnllbfoitkjRlSaUBins'    '  * 


SI  quafi  rcccpturus  a  Hcbitore  tuo  comminus  pecuniam ,  reddidifti  ei  pignus, 
iTque  per  feneftram  id  mifit,exccpturo  eo,  qucm  de  induftriaad  id  pofuerat. 
Labeoair,  furtiteagerecumdcbicore  pofre,  &:adcxhibendum. &fiagentetc 
contrariapigncraticia,  cxcipiatdcbitordcpignorefibiredditojreplicabiturde       ■'.  ' 
dolo6^fraudc,per<juamnccrcdditum,(cdper^lUciamabIatiiidintelligitur.      ,.    '  * 

iMJj^'!   •  v         ii  qucpoftriexintcruallo  foIucrit.NoDcnira  pignuji;^         -  \ 

^^^^^^  '    ^       "    '^'  tT,  :?^  creditot  icddndtflet.nififcpccuoiaroAauraaccfe*, 

luSblacb ^ebitoficutliberanirpU  pturatn fpetillet.  Pioindcnoataoatcddinnniioe       '  -  - 

it;nus,ita&nafcltutaftiopignorautia/<gy?rfW9.f.  cafuplgnusaatrcmMramjquimpcrfraudcrr- &  fil- 

vm»mfuuiiUinfT.ba(m,U^jt€mltlfer4tur6.tnfr.quii>iti  laciainablatamintciligitur.vtPomponiusbicfc;^ 

9mdkpip.vdh^k(Uak.Au{aln\hdmieTc{\,inio-  bttX^nu)ue»on«xvolanutelib«i»crcditoiit^ 

Intafitpecuniidcbita,  anvccofidei  habitafitdc  cx  proprio  fiih  dolo  pii^nus  dcbitor  rcccperit.con- 

{oimionQl^u»dvtadidii9.l.ytrts^i,it^.dt4&ita.tmpt.  fcquenscd,  vccxca  caufa  furtiquoqueadioncie-  '  -'  :- 

t.t.f.jUjliiMpmiU.itifirdttribut.dai9n.  Piit^fiiis  ncatur.  Ireanqueadei^eodoni, qasaftiofiirti 

Jiabct  fi  !cn  df  loluo  dcbito  crcditor ,  qul  quafi  .iftioncm  rcn^rcrcor.coailtacorqnandiii  idcm  far  •        .  V 

commiDus&ibtiinacccptutus  pccunia  dcbitam,  &  rci  faciiuz^oircfloreft|[^.j?^ri^r<7.$.i./i^r.ie        ,   '  .  ." 

reddiipigntiicfwlitotij  Nam&:  pro  faaohabcti  roWf<S.j}<rf.  Neccnim  noaumcft,vttiaisctiainfei       '  * 

folcr,  quod  in  coc!>,vtproxin  d  fiat /.pfn»/f.  i//r.  (f<  fui  fjitum  faciat,  fi  modo  cam  abftulcrir,  &  con-  '        ,  ■ 

»</lii».i»ii/ir.Ergoiicetpbltticont.geiit,vtpc..unia  trcftct  inuito  co,<juiiuftameiu$retmci\d*  canfam 

nal|a  cf cditort  foUna  (it ,  non  co  minus  tamca  11-  habuifTct  l.fi ii  (jtu nm^^.kfimquifim  pipmi  66. {• 

bcratum  pigiu  s  in  cl  igi  ^^cbct  .•  Et  amfcquentcr  princh.fr.de firt.^.vnit conjfjt  Injltt.dt obtt^.  qudtx  dt- 
nooeildacdacrcditoriidio  fjrtiautadcxixibcn-  Erao  nonpotcft  haccalmecufaic  cre-        ^  : 

d«iiieontTgdebitorcm,licetipfccreditorvtffgou  Jtor riiiifthlBlfftf'»^^ cnhibeodam  >!aiQnc.te-  ^ 

.tedderet,-llud  p-rfcncftrammifcritjCiccptutoeo  ncatur.multoroagis  fiagatpigtibratitia.vtpjgnac 

qsetBdcbuordcitiduftriaaJ  id  pofaciaL.  Scdim-  quafiiamrcdditumpeifcquatur.quodforteadcre- : 

.  Wteccfibipotitksdcbeceieditor.quipccuniamfibi  dltorem  rediciit ,  doli  replicationem  pati  debei«  »** 

cebicam habuccir pro faUua.r riu^q  ' im  folucretur.  quia  dolo facit  qui  &  pignus  habcrc  vult, ndnduB) 

^)Malto  minus  diccodum  cft  agciuc  dcbicorc  pi-  folutodcbito((./^r<ins>.^v.)r/r.(ii^.&dcbitumhabe-  .•  ( 

gnohititiaadiooe  dadam  crcditoii  rc|  licacionem  tlprotbluto,  quod  ipfe  nunquam  folueiit.  Non  ^    -  ' 

dcdolo,  ciim  nihil  poflit  vidcri  dolomalo  fadum  tamcnim  videtuifidcm  ccedicot  habuifll- dc  folu-  4 

idebitoreyqiunonmodocxcrcditoris  voluntate,  tionc  pccurix,  qu3i^  foiutioncm  fpecaiTcpromif-  7.       •»  ' 

fedeiiam  pcripfatcrcditotismanus  pignus  CL\c  fanWiSi  iidelMtoie.qiibdiiiniadplgaoratlti^iii'         *-  ■ 

pcrir.  Df.c.  Doliis    m^ila  fidcs  abcfl^c  debc c  ab  dnccndam  fiibceic  non poteft, namnecremifliioi  *    '^/  ' 

oainicotMiaduL  bor^vtp:kni^.C.dtsblfg4t.&4ii.  dcbiiani  inteUigitoi  ex  foia^ ignoris  redditioMb'   '  , 

ledtDasimiltcontraan  bo  xfi 'ei,  cuinihiltam  adcuquc nec paaaro de non pCtl^do  todddtaret  ^  ? 

cotrariuir  cit.q  i.n  do!  li /jCiio/9 5.C.(/frf/Im</.rr»  pigno. is cautione,  quoinodo excaalionis&chi-  '.  '  .  ' 

dit±iM6nM!fr.pT6f»iio.Atauicooti*!Sta$pif,nons  ro^raplwrcflitutioneinduccreturijj.i.c^j./tt/ir.i/d  ' 

hmkwi^thfuUhiiHumtfiftitdesSuH.LtiKdftrtuitk  ptQ.  Vt nonmale BartolusiljCt&il^Qptcc,cum  .  , 

6.CJtpign»r  tHjon.  Ergo  bon;>m  fidcm  in  co  adcflTe  fidcm  dc  precio  foluto  noo  babere,  qai  putat  fta- 

oportct,  fiuc  de  conttahendofiuedcdiflbluendo  tlro iibi  folui ,  fcd  eutn folofp »  qui fp^ faturc aU- • 

pignore  tradetur ,  &  fiue  dc  tradendu  eo ,  fiue  de  qaando  felotloois  haberpccwmiBfeo  foluta,  ae>' 

reddcndo, Atqiiinonpotci\vidcridcbiiorbobafi-  ceptoiniamrem fidcluflbrcautexpromiflorc , aut        *   .  7"'  ■ 

devciratusiodiiloluendopignurc&recipiendarc  fada  ctiamvtficrifoletdcbitinou^tionc  d.l.^uid  * 

obligatt»ctlmc^oqpeiitquafipcciioiamftatimfe*  mM&i.Lmtsdemtv.i»fntim^lH^^pii0ii^ 

liuaniMmnliteficfBCtaaioaNi^^  figmipc4m$marpm.  '        >' :  'rV; 

SI  comJcuitdediftrahendopjgnore,fiueabinitio,(iue  po{iea:  nontantum 
venditio  valct  ,  verum  incipit  eraptordominium  rci  habcre:  lcd  ctfi  non    '  l 
conuencrit  dc  diftrahcndo  pignore :  noc  tamen  iure  vtirour ,  vt  liccat  diilrahe- 
re:fimodo'nonconuenit,neliccat:  vbiver6conuenit,nediftrahcretur*:crcdi-<     •  *  - 
tor ,  (i  didraxerit ,  furti  oblisauu: ;  md  ei  tcr  fuerit  dcuuuuacum  ^  vc  foluat ,  dC 

"  nium,(eiw^iuikmqoBfiijpdomino>&^aidc|l 

Hat^  D  v%Ncmo  plusiuriiioi^umtniM=  cx ptaecedentetttdoJiahittMiitam|Kmidam^  •  . 
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-  ANtoNtl  iPAmi 

4»Jwiitgfto'ilM»  74«^  ctntrjnnft.AtqKA  credltot 
:fl^peiatwiiifioncftdoiiiinus  pignods,  cumne- 
'^ne  pigni)!  rei  iproprtx  coDfifteic  pollit  L  ntqtu pi- 
tnm  A,ydtngfA.m.  ncc  rutrumtittilasptgnoris  eft 
•  nabllis  adtransferendum  dominiiim ,  tjuia  non  id 
aeit  cie4itor»qaipignas  acdpit.vt  cius  dominiam 
nbi  acqnint,fed  tant  um  yt  pro  pecunia  fibi  dcbtU 
caatiimhabeat,&debitam  hcin  tntollfitnanditu^^. 
f.vltM^JlkiniUtJ.^.fMUui  SjU fidtit.  bbtrt.  Etgo  & 
pigooradtiaa  acditor  pignus  di^lluc»  6nttat 
cooaeatione  cum  dcbiiorc  fa^a,fiaecicraconaen- 
llooem,  non  potcll  cmpcor  incipere  dominium 
lubere  eius  rei ,  quam  a  nua  domlno  comparaoft. 
MoncoioipaAis&conucntionlbus,  fcdtradicio- 
albnattntaia,  0eqaidem^rcrodominofidi$re- 
tam  dominia  traosferunturl^.  trdditimHmio.Cdt 
fdt.Di  c  .Qura^adfflodna  aliquandoaccidit  vt  is, 
^  doainiiteli;  tradsodo  umcn  aoffitaium  noh 
traorfierattVt  cernere  eAin  marito  fuodnm  dotalem 
diftiabeme  concra  iMem  laliam ,  fic  io  prodJgo  vel 
nliiore  adaerfailcfibatit  Prctoritprohiblttonem 
diftrabentcrii/Kr.^^{iM./<»nrrfffM  LfidkmitMfr. 
dr  vfaof,  iu  i  coDttariointerdam  eaenit ,  vt  qui 
noocftdoninii^rei  t^C  alieoK  domioium  trans- 
feratin  accipientem,(I  modd  tituius  habilisprcce- 
dat  ex  qoocransfetri  domioiam  pofltt,  puca  vendl- 
tioaiikfdvcrbettenitniaiim^infpccie  huius  lcgis, 
id  eft  credicorc  pfgaus  diftrahence  ttg.  •mr^MMMl 
46uif4Cfnrjw.dMMa.non  foldmii  ex  voluntatede- 
Uwriseiardbnqae  domini  Id  iaelat,  qaod  contio-, 
gi^  fi  conucntioprsfccfTcrit  dediftrahendopigno- 
f»;qao  cafo  petinde  habeoda  traditlo  eft,adi  k  do- 
Binoiplb  laQa  dlec  (ndiil  «oim  reicrr,an  qoit  per 
fc  conrrahac,&  tradac,  an  per  alinm  Ug.  fiMptrmi$ 
4*t*i^C-rr»^fl  /  y  |.>.d»«fciii»jifrtr.i.^f4rinw5. 
^tammtHmmJl  Ifiprttarmr  iiJnu^jnrJ»um.) 
Sed  cdam  fi  nulla  conucniio  praBGcflerit ,  qoia  io 
oroni  |Mgoorii  dacionc  id  fcmpcr  agitur ,  vt  credi- 
tor  pignat  polBt  vcndcrcquoDiam  alioqQi  pignus 
cflct  inutilcquod  vcndi  non  poflet  i.lMdbrii.^fir. 
«r.cJr  d^dS.Mjm.Cat  iaim  datur  pignatinififc 
•xeini  venditioacpoflitcreilitor  fibi  ratisfaccre,& 
pecaniam  hbi  dcbitam  cxplicare:-  /.  iiiui  Pit  15.$.'/? 
fV**f*  ^t^S'  ^  «       Miruro  isiiur  non  e  cx  pi- 
enoris  van«Moae  pcr  creifitmi  quoquomodo 
fadla.id  eft  fiue  ex  conu  cn  tio  n  c,  fioe  citra  conuen- 
lionetn  tiantfiecri  domioium  in  emptorem ,  qna£ 
6£boaMi'«klb^ft  venditlooe,  «rmdftioneex  do- 
mtni  voluntateftliemtacitai.i.  InJlit.quH.iatH.littt 
ftlnta&d.LnMtfi ntnam.  Sed  hoc  tamco  ita  acci- 
pjeodnmefl^ficreiiiiorboiMfide  pignusdlftrahat. 
Inccllig|turauteroitadcmumdiftraherebona(idci 
ii  &  priiis  denunciaucLic  debitod  vclUnfcret  /.  vli. 
f.lXMkaMamJmiic.ftptd,  fteolMMibtaentepl. 
gnorisvenditloncm  proftriprerit,&  publicefeccric 
i^t$timfin6J^brfttht(dtt.cMnm^.f^.  Lui. 
y&  4*C^w«firf^.4t(.^dffm  ho  rolemni- 
tatcsion  untumiurisnoui,  vtmaUpactttAccar. 

tate  iurls  diftrlhit,  non  n  pidLo  &  conaentiene  vt 
dic^ot  ad  Ltb^  i^i.ftnfbj^JiH  ik4pi&* 
ireegpiguoiit  «ctkdiiione  boi&m,  vfQac  adeb 


cransfeftardomioium  in  emptorem,  vtdepropric- 
Ute  viociodopoffit  /.  qni  i  crsdiMM  18.  C.  dt  diflrtS. 
^MM^.  eteodft  traditio  recnb  fi^.'^dk  quod 
idcm  eft,fiempcoir  Itidudus  fit  in  vacuam  rei  obli- 
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Adedqae  phis  iaris  habcr,  ^ii^^^ilSbk^ 
minocmir.quam  quia  dcbitoreeodimqucdomi. 
no,  quod  ci  offenedebltum  poftcrior  cteditor  no« 
potcft ,  qaoroodo  poftei  ei  offerre  qai  l  dcbiioM 
lpfocompar5frcc/.i.C^  2.C.(tmiq.crtdit.fiyf.n»m,  > 
vndccll  quodcrcditotaeeuiaionciioo  tcocttr» 
niii  haScnus,  vt  fepr»ftetc^cdliorem  pOriorqp  d( 
bona  fidc  vcnditorcra  lig.u(jr  i.Curtdit.  WfAa^Mi. 
ntndOtr.  fiae  alicna  re$  plgoori  data  proponaturi 
qiiaiiidominmeuincitpofteitftaequie  alij  credi- 
toriantcrtori  pigroris  iurc  foerit  prius  obligata» 
duacntmfunt  iia:  caufxexqnibus  cuiaio  feqai  fa; 
ietLfiquimMtiftm  ii'fM&Lfiq.infr.dttuia.aim 
autcm  dtcimus  eura  qul  ^  creditoteeniit,non  po^ 
vtncideproprietate,  deeocrcditoreiotelligimui;* 
qui  rism  debitoria  pignori  aceepcrit,noo  de  eo  qol 
alicnam.qnia  ncc pigtius rct  alicnx  rcncc/<v.2.AML. 
Priuj  auccm  eft,  vt  iute  teneat ,  qu^m  vtiuie  tendi 
pomt;  deealiquldemvenditionetraaamns,  qux 
fadla  fit  ^  crcditorc  turc  crcdicoris.  Ergoqux  fa6ka 
fit  iurc.  Ad  diffcrcntiam  fcilicec  illius  qux  fit offi- 
cio&impcrioiiidicisjicet  vrgenceipfocrcditorci* 
CuiufmcidifuiJifcicomii-ivci)ditioi)csc]jxhodie 
fiuot.  Non  wm  enim ii  c  cditorc,  quima  debitor^ 
iplo  ficrl  inteniguntur ,  qoia  AodiTiidjclt  cil  £u 
«'  m pattis /. i.dri.c.yi  :;j  ctufiudic. pign.cdpt.fo iJ.u 
C  fi  dHtiq.cndu  ftgn.vtndtd.lnde(i\ic  fit  duod  hoc  cai- 
radebitot,cuiut  lec  vendira  eft,«f  cnifolniloptofi- 
dt.decuiSionctcncrr  lircmveiw 
di  pollulaun  IJitbcditJdm  i}.C.<<<««r*,Huia/querei 
argumcntum  fortifEmom  eft,qaod  hodie  cilm  pt- 
gnus  auclioiitate  iudiciali,  &  poftulante  creditor* 
diftrahitur,  non  folilm  potcft  creditoiiUud  cmac; 
fcd  etiimoffido  iuditis  cogltor.vt  ematviceeztrai" 
nei  fcmptoris  d.l.i.cfim  «mf.iudsc^ngn^tfa.Q^oA 
facereoon  poflct,  li  vcudetctipfeiutecrcditorifc 
Ncc  enlm  potcft  idemeftecmptor ,  &  venditor» 
Cim  necclTariodcbcant  cfTc  diftinfli  pcrfonz  vca- 
ditoris&  emptoris/.  uinfrMrtr.ftrmM.  Adeh  vtfi 
credttor  qui  pignus  veBditiarecicditorlt ,  eraat  i^ 
Iiid  pet  fuppohcamaltcrius  pcrronam  ,  nihil  acat, 
eaquc  venditio  naJjio«£t  roomcnci  1.&  qutfuhmi. 
gint  io.Ctldidifirda,figfnt.  Ex  quo  apparet,quiia 
grauitcr  dcdpiantur  noftri  pragmatid,  quilegea  ' 
omaes  &  Rubrias  Pandeaarum,&Codicitdedi- 
ftraaibaepigiionim  loq<Jcntes,adratveodfiionca 
accomroodanCqudt  hodic  fub  liafta fiuntpoftulan- 
tibtisacditoribus  aaiiioricaieiudicit,,cuiutdeci 
rc  notioeft.QuxtamennonadaliamtiMhtmpcf 
tinent,  quim  ad  fapra Jic^nm,  fi  in  cduf  iuik.fUu 
tdft.fit&dddj. ddtutPiti^.dtnindU.  Omnia£C- 
p^nora  vendoat»riMf£ettnqasbn  iadicfalf3.quo^ 
niam  hodicpignoraomnltctiam  conucntionafia 
iudidiauthof  itate  caoiantur,  vt  diftrebaorur ,  nec 
pnuau  pignorit  f eoditio &ettniadiaklii  rer)  vl. 
lafit,  fcdomnesfiunt  publicc,&aathiritatcjyi: 
cis  interuenicnte.  Idco  fonaffis, vt  arbiiror,  JSd 
pleriqoe  cteditorum  inbichucquitendii  9e  emciv 
dis  debitorum  bonls,  qus  tamcn  fibi  acquircre.afe 
emeie  non  pofl^ent,  fi  ipfi  vcndcrcnt,  ncc  fi  alicria^ 
emptorit  pcrronam  lipponeienc  d.  L  ^j^iii*^ 
^iw.Separanda  «gittir  cft  pignoris  venditiocoriaWK; . 
donalis  i  iudicialj ,  etlam  cdm  pieriat  coonentio)i 
nalecftrnihilenimfetatpbnoteffccobaeotioM^  . 
le,  &umendJflrahi  iudidalitcr)  conuentionalii 
1    i!».f       eft>iu<liqalit^per  Di^^^|n« 
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DE  PIGNOR.  ACT.  VEL  CONT.  LIB.  Xm.  TIT.  Vn:  ^4^^ 

icrit.  Qups  obrcruauimus&rcfiitauimusfufiusiir 
Chiludi  dc  trroT.fragm4t. 

a  Vht  vtA  (ottuinit  vt  dtfhAhtrttnr.  Rat.  dvb. 
Scnianda  lunt  pada  oninia,  qux  nec  conrta 
lcwcs  {iint ,  nrc  contra  bonos  morcs ,  ncquc 


xontra  Scnarullonfulta  Itg.  luris gtnttum  7.  S.  Mt 


confiftit ,  vr  cautum  fit  crcditori  pccuniz  dcbi* 
rx-  nominc  ad  cani  confcqucndam  inuito  ctiam 
dcbitore ,  fi  ccdct  ille  in  folutionc  leg.  fi  man» 
dutu  19.  vltim.  injr.  m^ndM.  Itg.  4.  tiddtci  8, 
infi.  de  fidacemmijf.  hbert.  Atqui  non  potcft  cr 
corporc  obligato  cligi  pccuni.i  Ug.  cegi  iC.  mmIc 


Pr<tr«r  /i^rj  dt  rait.  Ug.  pjcta  quA  contr*  6.  Ced.  tfUdrttKT  tnjr.udStnAtnfcoiifultiimTrtbell.ciuoniztnpe-.:' 

eodem  ctiainli  fint  prj:tcr  lcgcs.  Aliud  cnim  cft  cunia  non  cx  rc ,  (ed  cx  ncgotiationc  pcrcinitot 

ficri  quid  contra  lcgcs ,  aliud  prxtcr  lcgcs  Irg.  nec  Itg.  vtnditer  11.  infr.  dt  hcrtd.  vtl  aHton.  vendtt.  trgo 

non  18.  §.  quoAd  tiusfupr.tx  qutb.  cauf  mMor.Ug.cum  impUcar  tontradidioncra  ,  vt  pignoris  datio  va« 

^onfus  II.  ^.fi  res  fupr.  de  oubltc.  in  rtm  action.  Et  lcat ,  flc  vt  conucntio  quoquc  valcu,  nc  vllo- 

quamuis  fccundum  lcges  nt  conucntio  dc  diftra-  modo  pignus  diftrahatur,  cftquc  conucntio  hxc 

hcndo  pignorc  ,  non  ramcn  contra  lcgcs  cft  con-  dircclo  conrra  naruram  contradus  ,  vt  &  iiU 

ucnnodc  non  diftrahcndo.  Eigo  fi  conucncrit,  de  qua  in  Ug.  cum  prtiarto  11.  infi.  de  frtcar.  Ug. 

vtpignusomnino  nondiftrah.itur,  fcruandacon-  rht  ita  donatur  17.  de  ntort.  cauf.  denat.  Ncquc 

ucntiocft,  ncc  pennirtcndum  vt  ctum  trina  dc-  tamcn  idcirco  cft  omnino  inunlis  conuendo  ^  • 

nunciarionc  prxmilTa  pollit  cicditor  pignus  vcn-  pcr  qoain  fdlicet  ht ,  vt  ad.  pignus  rite  rcdcquc 

dcre  .aducrlus  conucnrioncm  :  nam  &:  Ipccialircr  diftrahcndum  tiibus  dcnuncianonibus  opus  lir , 

conftitutum  cft  ,  vt  valcant  padiones  omncs  ,  quarum  vna  alioquin  (iifticcrct ,  xquiftimo  (ani 

qux  fiunt  circa  vcnditioncm  pignoris  in  Ug.  vltim.  tcmpcramcnto ,  vt  ncquc  conuentio  dc  non  vcn- 

§.  I.  Ced.  de  lur.  demin.  impttr.  Quidni  vcr6  ciim  dcndo  pignorc  omnino  rciiciarur ,  ncquc  ci  pfx- 

liccat  cuilibct  iuri  luo  rcnunci.uc  Itg.  fcnuU.  Ced.  cisc  ac  omnimodo  ftcrur.  Trina  igitur  dcnuncia- 

dt  faci.  ncc  iura  fua  rcmittcntibus ,  «iandus  fit  vl-  uonc  primilLi  fi  crcditor  pignus  diftrahar  ,  non 

lu5  ad  ca  tcgrciVus  Ug.  qumitir  ij.  §.yi  venditor  infr.  folum  fiini  non  ohligatur  ,  (cd  c riam  valct  vcn- 

decutci.  Et  vcroncgari  nonpotcft ,  qiiin  plus  iuris  ditio  ;  Ita enim  locus liic  acdpi  dcbct,  vt  pcr  rri- 

h.tbcar  dcbitor  in  pignoic  ,  cuius  cft  vcrc  domi-  nam  dcnunciationem  non  modo  furri  aoio  cx- 

nus,quam  crcditorpignoraurius,  qui  nonhabct  cludjtur ,  (cdctiam  venditio  pignoris  confirmc- 

nifi  ius  in  rc.  Plus  cnim  longc  cft  Iwbctc  ius  do-  tru.  Loiigcquc  aiia  rar1o  cft  ik  bitoiis  pignus  in- 

mini),  qu.im  vinailum  pignoris  ,  quod /ftim  itlrc  uito  crcduore  diftrahciitis.  Non  cnim  ixdit  ea 

dominij  nulla  focictatc  coniunginir  Ug.  lufio  trrore  vcndirio  ius  crcditoris  ,  quod  vriquc  cx  CDnucn- 

44.     uen  mutat.mfr.  de  vfucap.  leg.  i.  ^.ciim  prx-  tionc  dc  non  vcndcndo  pignorc  prorfus  Ixdcrc- 

dium  tnfr.  de  ptgnor.  Atqui  v.-ilct  conucntio ,  nc  tur.  Ncc  quod  iuri  fuo  renunciarc  qutlibct  poC. 

liccat  dcbitori  nignus  vcndcrc  ,  ira  vt  fi  contra  lit  dtff.  Ug.  penitU.  Ced.  de  paS.  Ug.  fi  ludex  circum- 

padioncm  vcnaitum  fit  pignus  a  dcbitore ,  nulla  ««if«  41.  fupr.  dt  miner.  ad  rcm  facit.  Id  cnim  id 

fit  vcndirio  ,  vt  padHoni  Itcrur  Ug.fi  crtdttor  7.  %.  ca  pcrtinet ,  qux  ptiuatara  conrralicntium  vtili- 

rltim.  ttifr.  dt  dijhrjii.  pignor.  qnamuis  rcgula  iu-  tatcm  rclpiciunt ,  non  .id  ca  qux  publicam.  In- 

ris  fit,  ncmincm  poftc  cam  libi  lcgcm  ditcrc  ,  nc  tcrqux  illud  cft,  vt  pignus  &  dari&diftrahi  pol^ 

alienarc  rcm  fuam  polEc  Ug.  patidt.  fupr,  de  faci.  fit ,  neaJioqui  vcl  nulla  vel  longc  incominodioc 

ciim  niliil  fit  tam  naturalc  ,  quam  voluntatcin  fit  mikris  dcbitoiibus  ratio  cunquiu  nda:  pccu- 

domini  rcm  fuam  in  alium  transfcrrc  volcnris,  nix  ,  ciim  fideiulibris  datio  non  lcinpcr  lit  in  ex- 

tatam  hibcri  Ug.  qua  r.%:iont  9.      hx  qnoqne  rts  pedito  leg.  2.  §.  penuU.  fupr.  de  iudie.  &pIcrunquB 

infi.  de  acqtnrend.  rcr.  Aorinn.  vulg.  Itg.  vt  re  manda-  plus  caunonis  fir  in  rc  ,  qtiam  in  perlbna  Ug.  plm 

tA  11.  CoA.  mandax.  Ciimtamcn  ocditori  nil  no-  cautionu  15.  dt  rtgul.  lur.  Quotus  cniin  quiiquc 

ccat  ahcnatio  contra  pa^flioncm  faifla  a  dcbito-  cft  crcditor ,  qui  pccuDiam  crcdcrc  vellct  liib  pi- 

rc  ,  quippc  qux  fada  intclligitur  cum  fua  cau-  gnorc ,  quod  diftr.ihcrc  nuUomodo  poflct  ?  E4 

Ci  Sc  filuo  iutc  pignoris  Ug.  qui  prtdium  ij.  Cod,  nimiium  vnlitas  cft  pignorum  quam  irrcpllflc 

de  diflrdci.  pignor.  Ug.  dtbtioretn  15.  Cod.  d<  ptgnor.  Vlpianm  lcribit  in /«g.     <«ff<w  14.  ^.i.fupr.deff 

Ug.  vnic.  Cod.  retu  aiun.  gerent.  non  tntad.  raiim  cun.tenfiitution.  Ug.vntc.Cod.fi  pignus  pignor.dat.  fit 

fuarum  admtntfir.  Itg.  alttnatto  6y.  it  contr.  tmpt.  Ug.  fi  coHUcitirit  18.  i«  princip.  mjr.  hoc  rttul.  Dcni- 

Quanto  magis  crgo  diccndum  eft  ,  valcrc  con-  auc  vcnditio  pignoris  cft  ex  iurc  pubhco ,  cui 

iicntioncm  ,  nc  omnino  liccat  crcdirori  pignus  dcrogari  priuata  conucntionc  nuiiquam  potcll 

ciiftjalicrc  ,  ncc  fi  ter  dcbitori  dcnuncict  ,  vt  Ug.  im  publtcum  38.  Itg.  tnttr  dthilercm  41.  jtipr.  di. 

foluat ,  fibi  nainquc  imputct  crcditor ,  qui  talein  patl.  Quid  ergo  li  pignus  a  debitote  datum  fik 

adhibuit  conucntioncm  ,  vt  ius  fuum  Ixdcrct.  crcditori  in  anrichrclim  ,  ideftralegc,  vt  quan- 

Proindc  diccndum  cft,  hoc  quoque  cafu  acdi-  diudcbitor  pccuni.im  crcdicotis  rctincbic  vicilfim 

torcm  qui  conrn  fidcm  contradhis  pignus  diftra-  crcdiror  frudus  rei  pignoratae  ctiam  fupra  mo- 

xit ,  non  modo  furri  aiminc  &  aclionc  tcncri:  dum  Icgirimum  vfiiranim  ,  eoquc  commodoae- 

li  pignus  datum  lit  rci  mobilis  ,  &  tradirio  fa-  diror  contcntus  cilc  coganir  ,  ncc  vnquam  vcn-  "* 

iVa  lir,  aut  fpcdaUs  obligandx  rci  padio  prxccf-  dcic  pignus  pofllr  ?  Quis  dicar  inutiJe  cfll-  pi- 

^rit  Ug.  fi  it  qui  rem  pignort  66.  in  prtmtp.  mjr.  de  gnuscR-dirori,  qui  cx  co  tamingcns  hicruhi  pcr- 

fi»rf.  tanquam  qui  iniuto  dcbitoic  cotlcmquc  do-  cipiacr  Ug.fi ptcuniam  jj.  tnfi.  Ug. fi  is  qut  11.  ^..primt 

tnino  id  fcccrit ,  fcd  criamdifttahendo  nilul  pror-  injr.  dt  pignor.  Itg.  fi  ta  palUont  14.  Ug.  fi  ta  legt  17.. 

iis  cgiflc  ,  nulloinquc  vcndirioncm  cflc  ,  vt  pa-  C»rl.  de  vfur.  Quod  fi  pignus  hoc  calu  non  cft  inu- 

dioni  ftctur  arg.  dtcl.  Ug.  fi  crcditor  7.      vifMW.  tiJc  ,  cur  non  valebit  conucnrio  ,  nc  vnquam 

vijr.  de  difirail.  pigner.  D  e  c.  Non  cft  pignus  diftraharur  ?  Puto tamen ncc  hoc  cifu  valcrc  con- 

quod  vrilitaiem  pignoris  adferre  crcditori  mil-  ucntioncm  prxcilam  &  abfoiutam  dc  non  vch- 

Ura  poicft.  Tota  vcr6  piznoris  vuiitas  in  co  dcndg  pignoic,  quununquara  cH  cogcnduscic»"". 
.  -            Tom.  III.        ^  ili 
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^p'   '      ANTONII  FABRl  1.  C.  RATlONALIA 

«litor,  vt  pcrpcruoinhxrcai  pignori,  fi  pcainiarft  "t6quclGngiiistcniporis{p.itiummircrrodefeitoriad 

fiiam  habcrc  malit ,  quam  antichrcllni  rcrintfe.  hicndumpigniis  curctur.  Triiiaigiturdcnunciario 

Eft  cnim  pignoris  cauu  (cmpcr  tcmporalis .,  nun-  hoc c.iru  nccctlaria  c4t ,  &  (^uidem  ita ,  vt n<jn  tliffi-  j 

vjiiam  pcrpctua  ,  idcoquc  non  cft  titulus  hobilis  ciar  ac<litori ,  vnacadcmquc  horaveldicdcnun- 

ad  nansflrcndum  dominium,  quodcxcaafipcr-  ciaredcbitori  vrfbhut,diccndo,Sohic,rohic,roI-  1 

pctua  tanrum  transfcnur  ,  nunquam  cx  cempo-  uc,  vt  ponit  Accuilius.  Quoniam  quiricccrun- 

r.-ih  ifj.  i.infr.  dt  m.  dot.  Qgod  autcm o})nciturcx  ci^srct ,  non  tam  dcnunciarct  f.i?pius  ,  quam  lo- 

iltii.  Ug.ft  credttor  7.  §.  vllim.  ir.jr.  de  difira^.  ptgntr.  qucrctur  fipius  ,  vt  clcganrcr  air  Dartolus  exUg.  '' 

^uoniam  difficiliitt  cfl,  cxphcandum  «tt  ad  cum  Mttim  66.     eum  qut  dc  l(»jit.  i.  Sed  intcruallum 


locum.  Inrcrim  vidcnda  lunt,  qus  de  illius  lod  aliquod  intcrccdcrc  nccc(ic  cft,  nccid  vniusdici, 

fcntcntia  &  cmcndarionc  flripiimus  in  p.utc  vlri-  ita  vt  pro  tribus  dcnundanonibus  criduum  potfic 

^  maChihadisnoflrx  dterrar.pragmM.in  trror.  1.3.4.  fufficcic  ,  quomodo  Acciaiuii ,  &  Barrolus  cxi-- 

DecAd.9-;.  ftimanr cx  rfffl. /<■«.  «nfo- 4(t«i/i;flffW,  fcdranrircm- 

b    Siji  ei  ter  fuent  denumiAtum.  R  a  t.  d  v  b.  poris  qiunaun  conucnicT«  ytdcatur  dcbitori  ad  " 

Quiiainclf  ccrtus,  nondcbctm.igis  ccrrioiari,  vr  cxphcandam  pccuniam  ,  arbitrio  quidcm  iudicis  ' 

fcriprum  cft  in  rcgula  luris  Ponriticij  &  in  /fj.  i.^.  tonftitucndum  proquaJinrepcrlbnanim,B:qnan- 

rlttm.  tnfr.dt dltion.mpt.  Arqui tain  tit  cirrtiis  dc-  riratcdcbiri,  fcd  tamcn  quoarcguUrircr  nonmi-  < 

bitor  pcr  primam  ,      vnicain  ,  arquc  pcr  truiam  nus  ciTc  dcbcr,  qu:im  dcccm  dicnim  leg.promtffor 

dcnunciarioncm.  Inutilc  igirut& (upcrf^uum  cft,  ii,  la  prtttc.  fupr.ae  ptcun.  conflit.  nili  maiis  modi- 

»  .'         rrcs  dcnunciationcs  cxigerc  ,  cum  vna  futficiar.  cum  rcmpus  inrclligcrc  ,  qtiod  potl  condcmna.. 

Dec.  Dcnunciariocumfiradtincmccrtititatio-  rioncmtcis  indulnim  cft  t.v  leg. p  debittri  zi.fupr.  . 

'    '       nisranriim,&,vtloquuntur,notificarionis,vnal'uf-  «<e  fMi/ff.  quod  mihi  prob.ibili-js  vidctur.  Qucw! 

ficii,  vx  ir\  Cfccic  ttg.  Tttij  Seio  iy.^.rfur/u  de  Ug.i.  aurcm  quxrit  Bartolus  poft  Acairfium ,  an  pofl 

It^.moTA  ii.infr.de  vfur. Ug.tr Meilttu  1;.  tnfr.dtohlig.  has  dcnunciarioncsdcbcjrcurrcrcbicnnium,non 

CT  *ieton.  Scd  cmn  ad  iinplcndam  tblcmnitatcm  vidcr.ir  mihi  ad  hnius  lcgis  lcntcntiam  pcrtincrc.  ' 

aiiqunmalcgc  p.xrcrijir.%m,quxtvcsdcnunciario-  Tunccnimdc  bicnniotradandumcft,  cumngirur 

ncsrcquiiar,  vi  m  caiu  propoiiro,  tribusdcnun-  dciurcdonnnij  impcnando,  idquccx  noua lufH- 

cianombusopuscft,  vtlci;»  rolcninit  ui  latisfiat :  niani  conftitunonc  in  Ug.vUim.Cod.deiur.domtn.  < 

•  qaimncciinr  caufa  introduclamtllc  crcdcndum  mpttr.  Wxc  autcm  lcx  cft  dc  pignorc  vcndcndo. 

cft.  NihiUniin  lex  facitvnquim  fniftra  ,  vr  ncc  Quiti-adatus longc  diucriuscft,  tiait&illcdcpi- 

"  ■■        natura.  In  propolira  autcra  induccnd.v  f*olcmni-  cnorcaddiccndo  crcditori,  hoccft  dandoci  infb- 

tari.<;  rriam  dcnnncurionuin  ratio  cuidensilLifuif,  lutum,  vtin  l.adiuoPioi^.  ^.ft pigneruinjir.dertiudic. 

vthoc  iiltcm  i'1'iibito  tcmpcrair.cnto  aiiquacon-  Dcniquecftcdusdarionispignonimiiicomaxunc 

ucntionis  rario  Ltbcrctur ,  qux  dc  non  vcndcndo  conl;ltit, vt  vcl  diftraJianrur,vc!addicanturin lolu- 

/        pignore  interpofira  abfclutc  tuiflct ,  atquc  ita  tar-  tum  vtldominijiure  impctrato  polfidcantur,  vtdi- 

,  dius ad  pignorisdiftracUoncm  ptoccdcicfur,  tan-  cemusid l.eUgMteri^.ittprintipjnfr. 


5.  PoMPONivs  libro  i^.ad  SahiHum. 

r  TDemqiic iuris  cft :  fiuc  omnino  fuerint padi,  nc  vcncat :  fiucin  fumma ,  aufi 

•  condicionc,aut1oco  contra  padioncm  fadum  (it. 

*  l.  idemque  iuris  efly  dendo  pignore  illa  cft ,  qu.c  facit  ne  dcbitor  pigniMl 

diftrahcndo  ftii  tum  faciat  l.fi  tf     rtm pignort  66.M 

Rat.  d vb.  Dcbcnt  fcruari  padiones ,  qua: in-  primip. lufr. defurt.  Quid  autcm rcfcrt , andiftrahat 
ter  dcbitorem  flc  crcdirorcm  intcrpofitx  funt  dc  nuIlapr.rccdcnreconncnrionc,an  vcro  conrraini- 
diftrahcndo  pignorc,  ideft,  qucmadmodum  di-  tamconucntionein-Nillquodlongcintolcrabihor 
ftrahipignnsdc-bcar,  fiuc  in  rcmporc  ,  fiuc  inaliis    cftcrcditor^quiaducrfuscoucntionc  vcndit,quara 


faiili  circumftantiis  dul.Ug.rUm.^.i.Ctd.de  lur.do^  qui  atra,&prxtcrconucniioncm/.««»rMi8.^.q«« 

mitt. impttr.  puta  circi  lummam ,  vcl  condicioncm  Adem  fupr.  ifutb.  ex  tauf.  mmr.l.  cum Jponfiu  ii.S.fim 

vcl  locum,  dc  quibus  in  hac  Icgc agitur.  Ergoli  /«^.rff^/ic./»r«H4i:/.Scdquodpcrtinctad  validita- 

conuencrit,  vt  non  nili  ccrto  loco ,  vcl  ccrrorcm-  tcmvendirionispignoris,  multummrcicft,  ancon- 

J)orc  ,  vcl  ccrtacondicionc,  vcldcniqucproccrra  ucnerit.ncomninovcncat,  .-ui  vcr6vrccrroloco&: 

iimma  pignus  vcndcrc  polfit  crcditor ,  non  cft  ci  tcporc &C inodo  tieri  vcditio poffir.  Priorccalii  vcn- 

{'  »ermitrcndum,vtalioloco,  vcltcmporc  ,vclaliis  diriopignorisinrcrdum valct,  inttrdumnon  v.ilcr. 

cgibusvcndat,nccfidcnunciariotrmaprxcc/rcrir.  Valctlitrinadcnuciarioprxccfteiit,noii  valctliaac 

i      DEC.AdobligandjuaitioDchirricrcditorcm,qUi  mdlaautpaudorc.s,qudmtresdcnHciarioncsintcr- 

pignusconrTapadloncmvcndidir,nihilinrcreft,an  ucncrinr,poftcriorc.iutcmcafu,  nuquainpotcftva- 

conuenerit,'.           omninononvcVicarfnilihoc  lcrcvcdiriocbtrapadrioncfai£ia,nccfij        '    iit  Jf 

cafu  trinapr.vv^- !    u  Jcnunciario,vtproximc  dixi-  rrespluiclVcdcnuciationcs:Etrariodiui.i,.i  u.  .  ui- 

itius  ad  lcgcm  pfxcedcntcm)  an  verA  vt  ccno  loco,  dcns  dla cft ,  qyia liocpofteriorc  cafii  non  ram iin- 

&  tcmporc  vcncit :  omni  cnim cafij  quo  fit  vendi-  ]>cditur abfolutc  venditiu  pignoris,quacius  fadcax 

tio  aducrfus  paftioncm  Icgc  non  pcrmittcnrc,  fiir-  d.t  Iibcrtas  rcftringirur,  qux^^ramcnpriorc  cafu  om- 

tumFadt  crcditor,  qui  cotra  dcbirorisciuldcmque  ninoimpcdii«ur,nili  rnphcisdcatinciationis  tcm- 

cJomini  voluntatcmconticc>aticm  obligatam.So-  pcTafncntnmprorcnicdioad/iiberctiir.  Itaqucpo« 

lacniracoiiucnuoliucexprcftajfiuciadtadc  vcn-  ftcnorc  caiu  alrqua  potcft  cllo  \tilitas  pignoris, 

prior» 

'        ^                  -.  •             •  ■ 

•      .•           ,  •*        ^       '.             .      •         •  ■ 

.             .          '                 •.*'.••  ^     .           ■    .  • 

...                             •         -  ,      -  \ 

.                                 •         ^  ,        .     •                              -  ■ 

'  '  ■  *   .  ■  '                     '<]iv  .     Digitized  by  Copc^l^ 


I&  fl&koR:  ACt.  VEL  CONT.  UA.  xm.  lit.  VII.    ^  tf,? 

priore  veiA  Brifat  tttct ,  nifi  triplid  dcilundad»»  neceffitaR ,  ita  htt  conftimnfdtfm^eft ,  i*  alio^ 

hc  intcnicnicntc  vcnditio  pjgnoris  pcrmirrcrc-  <jiii  conucnrio      Jjtio  jn<;noiis  proHiis  inudlii 

hu.  Alia  porro 'caufa  nulla  cfl ,  ob  quam  j>ct-  cfliaatur.Etiuiocu5hicacapicnduseft,iumqii»» 

iniBi  dflbeat  i  conuentionc  ,  qux  dc  non  vett-  »od(>abAcaB&i8cB4fColociplicanu.  ' 

4jeiMlo.p^!aRMe6iftacft>  dt&edue^^mc^  . 

<.  IvBiflibto')5.ad$abinttni.  ^ 

/^Vamuis  conuenerit  ,  vc  fundam  pigncraticiiito^^liiji  vcniicre  liccf et» 
nihilomagis  cogcndus  es  vendcre  ,  licct  folucndo  rion  fit  is  ,  qui  pi. 
gnus  dcderit :  quia  tuacatafa  id  caucatur.  fed  Attilicinus  excaufa  cogendutn 
creditorcm  efTead  vendcndum  dicit.  quid cnim, fi  mulro  minus  (it,(]uoddc- 
beatur  :  &  hodie  pluris  vcnire  pofTit  pignus,  quam  poftca?  mcliwsautem  efl: 
diciSeum  ,  quidaJcrit,  pignus  polTc  venderc  :  &  acccpta  pecunia  foluerc 
id  ,  quod  dcbeatur.ita  lamcn  ,  vt  crcditor  neceffitatcm  habeat,oftcndefc 
rem  pigncratarti ,  fi  mobihslit  :  prius  idonea  cautela  a  dcbitorcpromdem- 
nitate  ci  praeftanda.  inuitum  cnim  cccdittjxem  cogi  vendae  faus  inhuma- 
inim  d%( 


sXd  l.^amnu  6.  •mc  infpidcndiim  cft  ,  cuius  gtatia  conucntio  fa* 
Rat.  d  vb.  Coiiucntioniintctdebitorcm&         lic  ,  &  cui  lcgcm  diclamclTccontraiicnccsvc»- 

creditorcm  fa<fbx  non  minus  ftare  ciedttocte^>  lucrmt  Ug.  m  fM&nt  ;o.5-  umetfi  infr.  ai  Itgmf^t' 

nir,  quam  dcbiror.Sunt  cnim  muni.T  cooucnrio-  xididm  Ug.  Luaiu  4::.  m  fn.  i/t  fidcKcwm.  ttbm.  l.tM 
ncs ,  qux  fiunt  in  concractu  vltro  acroquc  pbli-        ^i.  i«(r.  Uat.  Nc  alto^uieucuiat ,  vt  quod  v- 

catorio ,     ex  iis  vt^que  oomtahendiun  peiin-  &nis  filuore  conflicutumcft      bius  odiuiii  letop- 

dc  oblii;  :tur , cum  gcncralircr  vcrum  (ir, conucn-  cjucanfr,  quodab(i:uium&  iniquumcUet 

rioncs  m  conti  ictu  prxkitim  bunae  hdci  hidas  fMtrt  6.  Cod.  de  U^ib.kg.  mtlA  i^.  fnpr.iU.  nr.k^gMai» 

darc  lcgcm,  &  caulam  odotialfhu  LuS'fit$mumt  ^.  MtSC.  Trebca.  Atqui  conucn(io,de  qtoi^iyf 

infr.  depofit.  l.  fi  h  certe  ^.fi.nunc  tidetidum  i.fupr.  cic  huius  lcgts  ,  vth'cc?r  crrditon  p-grnis  vcndc- 

ttt.  frox.  EvQO  li  ui  dando  pignorc  gonucncrit,  rc  ,  apcrtc  appofita  cft  la  tauotcm  c:cditt>iis,qui 

irt  cxeditoa  lideac  iUod  vendete:  quemadmodum  vtiquc  ca  conuentiunc  legem  dcbitori  ditcie  vo* 

"crediror  cx  ca  conucntionc  pignusvcndcrcinuiro  luit ,  non  Iibi .    Eigo  fiiuorc  acditoris  intcrpte- 

dcbitorc  potcll.    Ita  &  cogcndus  cft  ,  ctiamli  tanda  conucntiocft,  vt  pollit  pignus  vcndcrc, 

nolit  ,  vt  vcndat,  li  foitc  id  expcdiat  dcbitori,  ii  veli^non  etiamvtccgatur,  tamctfi  nolit.Quid 

cuius  inrcrdum  porcH  inccrcnc  ,  fi  furcc  ipCe  ctliQlt  C||Hf.abfiudom  cft ,  ouim  quod  arbitrio& 

iblucndo  non  iic,ncc  cnim  tam  facilc  cogcimus  %acHNn' (nditoris  pcrmiilum  dt ,  id  cransfcrre 

eft,  nalias  lationcs  ^uarrai  cxphcandae  pccu-  idiuns  ncccifitatcm  ?  drgKm.lig,m»0tfii^  4€& 

nix,  qvM  ^|^e^iMip^.:iSK^M  fi>l^  fij/i^itM^e^ tifiC ita ,  ii  dc  conuenrionc  conna-^ 

ucndo  non  \rK^xinde  qida  n  nialto  tbbiia  ik,  otm  aiueifta'  tiaAMnii^ ,  qux  non  tam  cohtm^HU 

qnod  debeatur ,  8c  hodie  pltiris  venire  poifit  pi-  lubfta/kriam  rcfpiciat ,  qUam  adminiculn ,  8c  ail^ 

gnus  ,  qaam  pofteil  i  Cur  eo  commodo  piiuan-  iequentiacontiMhi$,vtil]^  piopofito*.Namn  que* 

dus  cft  nuier  dcbitor  ,  icui  rioh  poflis  impUta-  ianir,quid  in  contB&tllm  vcniac ;  ideftjan  ploi 

le  cuz  non  luat  pignus ,  cumjjonamus  non  cflc  minuivei  vt  in  fycde,tbQ.1tg.fi  riHi(,non  dcbcte(^ 

illum  folucndo  i   Aiioqui  videbimt  contra^hu  ie  iA  adritrio  i  &  poteibtdalRmtnus  contrahcm 

claudicarc  ,  quod  eztia  cettos  cdt»  leiendum  titim  ,*etxam  diius  falioie  cxmwntom  ahquid  & 

non  cft  leg.  iMlhmus  ij.  S.fi  quu  k  pupt&o  infr.i  de  cxccpnim  fir ,  vt  id  veniat  ih  contr.idum  ,  quod 

aShm.  tmpt.  l.  atm  tt  6.  cid.  de  f4&,  Utt.  tmft$r.  &  velit  veniie ,  &  qiiod  non  vcniiet  camcn  ,  ii  xk^- 

vtnd$&.  Necquodciedm>i&  bama  fiat  connemio^  let.  C^pd  itdm  i  vendhione  aur  pignore^ce^ 

Vt  hocat  ci  pignus  vendere  ,  ad  tcm  iacer^vir  ptumcTf ,  quamuis  fauorc  cmptoris  aut  crcdito* 

detiir  ,  vt  cooftat  ex  L  fi  ¥04  tmirtm  6.  mft,  li» ,  hoa  poteft  acditbiis  %  aut  emptotij  volun^ 

Mfir.  vbi  Pwtopbnias  b«  fiiclne ,  rt  vnquMi  fto  ventiito- vel  pro  pi-  v 

lcrioittli  vina  cmeiira  exceptis  addis  &  mu-  enoratohabcamr,ncalioijui  contradusclaudicetj 

ddis  ,  8e  mihi  cj^ediat  aada  qnooue,  acd-  quod  abfurdum  clTct,  yt  diximus  ez  di&^ltgJM&t* 

peie ,  quaiuuii id  mea  catt&  estcepmhiiit,  iiuhen  mv       </«» 4 pupiUodtiiBmjiilft.  'Ben^  igitur  pv« 

;hcida  &  inuddanon  vcniilc:  Nam  qua:  inuitus  tabat  Atulidnus,qucniPompohiuishrcrcR;n,non 

*  9C  acdpeie  »  Qi^uit ,  non  cogcrcrur,  isur  eilecottndum  cicdirorem  pi^us  veodeie,.lijC^ 

I jefle  mm  pciiJpWAiditoD,  vcl  ahj  caven^  ibbendohSiitdebitor,  quia  cteditoris  n6debicd^ 

ris  caii  ("1  iiU-aucatur,vt& in /.4  Djwo  P/d  1 5. §.^«*<fjfW 

 ,^fa  conucntion3ioaa|B|Ml>toimemietaa-  ii^r.  4t  rt  ludu.  &d  tamen  addcndam  cxcepti»* 

iSk  6ihp[t|:^qQfintit  id  ^^SS^lStim  eft  %.j|Bft.  bem  ^  nifi  ex  eah&  Quid  chim ,  inquit,  ii  nnik 

ftr  in fttpul4tltiuhut  i.^Je  rfgM/.i#Jj^in  autem qu2-  to  minUs  fir  quod  dcbcr.rn  1  ,     hodic  pluris 

(itui  quid^^t  iiimX  ftld^l^  ecx^i  njie  pighu«  poiiit ,  quam  po^  i  ,Uoc  aii^ 
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tum  cafu  tion  dubitabat  AiTilicinus  ,   quin  neciicii^wca^f^^ttttewnae^^ 

cogcndus  Hc  crcditor  quoquc  pignus  vciido>  finfeirfefstiu»  mH1u?p^9xd>omanu$  frnuMMu* 

Rat.  i>vb.  Ncmo  c<^nir  vti  iurc  fyo  Ci  bacaam(iaUudni^hilclE;r,Tnboniammanuinlia« 

iioUt ,  nec  ea  conaoitione  ,  qux  ipfitis.jartiAm  meollidicio  pcr  (c-  prodcrcnr.Sed  eial3emTnbo- 

fiuorc  adpofita  lit  ,  lictt  ad.u^rUrij  qi«(>quc iii'-  niani  ingcnitnn  in  ir..ii!(tcil!ijs. \co,qt:uJ  nirr.ia, 

ttt&t  t  vt  proximc  di^um  cA  txd.  It^-  m  »W«m<  jo.  qoiiahtx  vtaiciilokr!liiintur,pugnanrciudcntci: 

S.  tMmOfi  w^.  Mi  bg.fdai.  ibtt. irj.  Uutm  ^o.i»fm.  cum  iuris  rationc.  Qi"d  cuiraabiiiniiuscft,  quam 

de  fidtHommtf  Itbcrt.  Atqui  comicntio  lurcvtcrc-  aiiftrri  rrcditoii  pollcili;      ii  j  i /"oirs ,  \  c  poflit 

ditori  pignus  vcndcrc  licL-at,  iion  ni/i  crcditoris  ill:uliicbiiorvcni!crc,i.\^)ioK;^n:ujiiisiurc,ouo4 

finoce  adiicitur.  Ergo  nullo  cafu  COgeivillt  cft  hihr-|  i  ili-  -  "iiiriiinrinitf  iiiil  ii  ili(if|il'Mll' 

credicor  vc  ndciT.    Q^iicmadmodiini  dlim  tnie  ftaiCiau^VtloquiTuboaiamis  ftWct  f({0naimM|% 

fiio  vtitur ,  It  vciul.ir  ,  ira  &:  fi  non  vendat  tnMfC^enimpigniiscrcditoracccpcrar,ni^aiM4| 

'       kdtX  (tTtumuaito  41.  it  mtitBT.  I'r.vrcrrim  finctplus  c,iiiri;i;;i';  f      in  ic  (|u,'rn  iu  pcruSual' 

cum  venditio  iit  failu  Ug.         7.  §.  vltim.  nfi,  dJ^.  j>lus  cautims  1 5.  de  r!gul.m.S. ^Hm -«'r»"  rtrh 

di  tmra,  fiun^.  Nemo  autem  pr.tds^  cogi  pofllt  fndiievjljtinflit.  deobhg.  qiuexddiS.njfcunt.Qupd 

1llih£tam  llg.  fi  quii  ab  Jie  ii.  i.Tltim.  de  r:  lu-  fi  in  cxct  itiua,-  q-.i(j..ji:c  iiiJic.iti  n;>n  p.nitui' 

ifo.  ncquc  aid  vcndidonem  rei  (ux  proprix  ieg.  prxtor  obligatiuiics  cx  obiiganouibus  ^tti.l^i 

wr  tmm  \6.  C$d.  ir  ia^.  diM.  Quanto  minus  ad  4.§.  4it  Pr*tor  infr.  ie  n  ittik.  ne  paica  cx  «aola 

vcnditioncm  rci  alicnx  ,  &  ad  (.  ApliLand.!!!!  pc-  iiulicati  pcrrtcurii)  .id  i.-iinu-m  ,"i!rcriu<;  pcririoniJ 

cuniam  ,  qux  dcbftuti  ipli  ni.igis  ».]ium  crcdiro-  icdigatur ,  vr  fcripnim  cft  .ii  /.  r.uicr  .^c.t::fritK(p, 

rifit  profuntim  kg.fi    umfdm      Codtee  dt  anS.  fufr.  it  nunor.  c]ii.into  n-inuis  ilrrc  dcbchic ,  vc 

N,ini  ncquc  ciini  c.xdiToif  fic  trailanduiTi  ci\  ,  tiis  rrrcnriijnis,  quod  pcr  pignorispoilcilioncm 

4juali  iit  iplc  pronirator  dcbitoris  le^.  fi  ptgnon  habci  cituuor  ,  inuito  ci  .uitcratur,  &  in  nousm 

.X9.  fupr.  fumil.  cri  ift uitd.  teg.  pi^hdilUt  44.  %f  fUo»,  adionem  pcr(bn.alcm  commutctui  i  Idonca  cm'ni 

«u/ fenutufwifiiit.  r>vii Jun.  Pteciom  eiiim  lei vcn-  caureb  cft',  liue  fidciu/Ibr  liuc  p^ns  «freiaturt ' 

dit«  oon  tam  cx  rc  ipla\  quim  cx  ncgotiattone  vt  notar  Accur^tis  ex    /f  nnauktn  fj.^.rtf.  i»/r. 

percipitur /i^.  renditor.  ai.  n^fr.  i'e  hacd.  rcl  Jilion.  vijti:ljt.  0|"]njiti!Lir  ci/ir.i  uwMica  caiitio  iuidxSC 

peiiit.  Noocft  ig^itui  cogcudus  crcditor  vt  vcn-  iimplici.cjux-fblatcpioiv.illlonccontcncacAl.j.C* 

'  dar,  fieita  dcbiroris  nomine  negotierut;  ie  verbfigmfix.Tvaii  vcr6  (luid  H  credtrori  dcbi- 

Drc.Noncft  dcbitori  Jcncc;andfi  i(l,qiiodfinc  torc  idoncam  illam  caurcl.ini  pr.vftnrc  volcnte 

iplius  crcditoris  dilpciulio  hiturum  cft  leg.  tn  tre-  ftipulari  nolit  ?  Quis ,  oblicro  ,  cum  cogct  vf 

JwM«  )8.  iiifiti.de  eutcl.  3c  cx  quo  dcbitor  com-  fiipulemr }  An  non  peiinde  £iAi  eft  ftipuUri, 

niodura  aliquui.;  ,  cic  iiiro.-  m;i'»  milluin  d.r.n-  ntqiic  vcndcrc?  Anforrcdi,.\-mii5  inuiroci  actio-' 


ncm  ]urk)n.!inn  .icquiiicirra  llipularioncni  ?  AuC 
ciir  cum  ftipitlari  co^amus  ,  potiiis  quam  veilr 
dcrcjScd  &:  cumrradcre,  nonminiis  quimven-' 
dcrc  fit  (idi  d.l.  eonfilto  -f.h.vlt.  de  iurat.  fitri^i 
qua  frontc  ,  aur  qua  artc  coganuis  crcditoreoi 


num ,  aut  incoinniuduiu  kimic  puihr.  Acqui 
«uillum^^ftincoinpodumacdicoris,  ctinmiico- 
gatur  pignus  vcndcre  ,  dim  pffinus  pluris  cft  , 
quam  quod  dcbctur ,  &  pluns  nodic  potcft  va;- 
ttus   ()Uim  .^poftea  ,  fi  mudo   dcbitor  inuc- 

oiac  empcocem.  Qoomodo  in  propoiica  ^cie  cundcmquc  poilcflbicm  pijpori^  ad  tiaditio- 

ponendnm  eft  tntmuile.  Alioqui  quomodo  fti-  nem  ,  ad  qnam  nec  tenctnr  emproiltendiror, 

n  polK-c ,  .in  pluris  hodic  vcndi  rcs  polTit,  quam  fi  n-.i!ii  iM.rfi.iic  iil  i|t;rul  i  mpro-.istntcrcft/.iJiijS', 

polka  i  Ncquc  vcio  vUa  in  co  tit  inauia  cicdi-  de  jiituu.  evipt.l.  Ji  trddttio  4.C.  t«d.  ncc  pofleflor 

tori,  qui  ibuttionem  ab  ipib  cmptoic  acccptu-  rci  alicnae ,  vt  eam  rem  mimtno  rrftituar,  nec 

niscft,  ncc  priiis  pignoris  lui  iu  ;  (hniilliiitiv  ii  vcndicationc  ccimK  nui<.  (\t  letus  rxt  j^C.  cr  fnj^ 

kj^^duu  tio  15.  §.  quttd  fi  ret  fignoiMu  tafi.  de  re  fupr.  de  rei  rindic.  l.i.l.tutor.  ti.fupr.  dc  tn  lu.  iuraniL 

flp  Cuc  non  ei^  cogendiis  6t  ex  hac  cuiia  An  non  multo  duiius  cfl ,  cicdiriMcm  co^  aft* 

*vendcrc  ?  Nam  nec  nouum  cft  ,  vtquiscx  c.iu-  tcquam  iblutioncm  debiti  acccpcrit  acrcoitorc, 

d  cuam  rcmluamvcndcre  cogatur  Ug.  lulianusi}.  ^ignuscirradcrc  ?  Et  tamcn  pignoris  rraditioncm 

'%4^mCelfHsijjiifr.dtMtii)tt.tmpt.  a  crediorc,  ficti  ncccflc  c(l,  vr  pignoris  vcnditio 

a   AlWriu«MKM(^iiki.Totushicvctficulusad$.  iequipoffic.  Qjtomodo  cnim  lacict  dcbtror  0117 

Iquc  pro.ximtim  Triboniani  e((c  (empetmihi vifiij  ptotera  dominum  Hne  tndtrione ;  Et  quotnotfit 

-eft,  non  admittcntis  Attilicini  fcntcntiain ,  qu.ifi  tradtr  p:.^iiiu  cmptu:i  ,  iii)!  ci.idicum  libi  piiiis 

is  inbutpanum  tit,  vtiilcpoftcaloquitui,crcdi-  a  cicditoic  )  qucmponjnuis  cx  lutuiapropt^ 

^minuinim  cogi  pignutvendcretquaitmagnii  pnpiotts  Bt&am  efle  td  obligaiac  pofleiKHm^ 

^  ^iipuuod  incofit  incommodum,  ;uiTd:;innuin crc-  Alioqui  ncmodiibir.n,  i]ii:n  pofTit  dcli{(or  ctiani 

^  dlitQas,cumdcbicoriplc- craptorcui  mucnit.  Quid  ignorantc  ,  adcoquc  inmtocrctiitutc  nulla  aQW 

C^iSeft,quod  melius  dicipoftc  Tribontanuscxi-  quc  cogcnte  ncccfliratc  i  pignus  vebdeie 

fttaat;ct!in,i:ic|iiit ,  qui  dcdcrit  jMgnus.poftcvcn-  crcdito:!  iuic  (ro  riVnoris  (^. /.  dthitorcrU  i^.clu 

9bipe,cxacccpcapccuniaiolucrc,idquuddcbcaiiu.  pignor.d.l.  tjui  pridiioii  ij.C.  de  dtfirad.  pigntr.  &d 

'Ac  quoniam  non  pottft  dcbitor  pignus  vendett,  dcbct  id  iRtelligi  dc  co,  qui  poftcflbr  ^i^giiam 

^uinlibiiCcidiMCeexbibeiicucyUbiidtTnbonu  cft ,  qutquc  tmdcndo  tTansicrrc  duminimn  po- 

niis,tM  MHMi  fl  tuiiter  mt^itMM  hAt4t ofitndtrt  tcft,  acproinde  dcpignorc  minuspropric  fiunpto 

tein  pi^noratamfi  melitis  fit,Sc  rurliiin,  cjui.i  nonpo'  pro  hypotheca.  Ex  quo  appaxct  longe  probabi- 

cdldcbitot pigdMlvendcndoprcciamciusaccipe-  Jioiem&icxpcdiciorcmcilc Jhj|iicini  lcntfriamil- 

Wiaifiie«lSa#cfa^N^^  cui6jiagpXrcndct^ac  ciuf^ 

nec  «nfig  qjirijff^.  »gi>bapMii»dm  pnflidcii»,  *ttuiifMidtumfiiikj^ 
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'gimr,  qudm  fic#*  Triboniani ,  qux  pcr  tam 
k>ngas  ambagcsTfic  citcuitus,  potcftatcm  fiicit  dc- 
bitori ,  vt  pignifs  inuito  crcauoic  vcndat ,  lon- 
gcqUc  grauiorc  non  iantuin  incommodo ,  lcd 
cmm  dfimto  .idriaat  ctcdirorcm  ,  quoil  ccnc 
multo  inhumanuis  cft.  Scd  Sc  Tnboniani  in- 
fcinam  iHud  valdc  ptodjt,  quod  lic  loquitur  » 
Gnccilmo  fatis  ci  f.imiliari ,  it.t  tatnm  vt  atditor 
tuttfuutem  habcdt  eftmdert  rtm  figHordtam  ejUndat, 
namquc  dixit  pfo  txhtlttre  quod  cft  ridjculum,  Et^ 
fi  cnim  rcm  oftcndit  quifquis  cxhibct ,  quia  cx- 
hibcic  proprie  eft  cxtra  (ccrctiiin  habcrc  ,  non 
tamcncxhibctquifquisoftendit:  Plusfiquidcmcft 
cxhibcrc,  quamoftcndcrc.  Exhibcrccft,  nontan- 
tj  m  videndi  tan^cnd.Tquc  rci  bcultatcmprxbcrc, 
fcdetiamin  pubhcumeam  prodnccrc,  vt  aduciia- 
lius ,nuc  ici  vindicarionc ,  liuc  mtcrdic>o ,  cxpcriri 
deiurcluopoilit  /tj{.  i.fupr.adtxhtb.leg.^.S-uuPrdtor 
infr.  de  homtn.  liber.  exhihtnd.  Quod  aucem  addit 
Ji  rti  mobila  fit  rctftc  quidcm  diatur,  quu  rcs  im- 
mobiies  non  cxhibcntui ,  ciim  leiplas  latis  cx- 


hibcanr  iHig.  i.-^.  fed  vbt  Ctdue  qtuudo  &  quibm 
qutrt.  pars  dcbcatur  lib.  lo.  CfMi.  j^.  Scd  tamcn 
dcbuit  Tribonianus  dc  immobilibus  quoquc  ali- 
quid  addcrc.  Nam  &  immobilis  rcs  pignorata, 
vt  a  dcbitorc  vrndi  pofllt ,  ciultjuc  dominium 
transfcrri  m  cmptorcni,  qui  vtiquc  non  nifi  pla- 
ni  ftulnis  prccium  alitcr  foluturus  cft ,  nc cclla- 
rio  pcrindc  ac  mobilis  tradcr)da  eft  a  crcdito- 
rc ,  cui  nroindc  neccftitas  tradcndi  acquc  impc^ 
ncndaclt,  quod  iptiun  taracn  cum  citra  vim,  &: 
imprcflioncm  ticri  non  poflic ,  nullis  cctte  ma- 
chinis  ceniau  iurc  potcft  ,  nili  manum  milicucm 
adhibcas,  oiius  auxilium  idcm  Tribonianus  at<;* 
quc  impcrit^  ac  inuita  Iuri<prudentia  implorare 
aufus  cft  in  leg.  qui  rtftituere  6^.  vbi  fcnpfimus 
fuor.  de  ret  voubt.  Hinc  \ci6  mttliigimus  ,  non 
libi  tcmpcraflc  Triboni.anum,  quin  mulra  in  hoc 
ritulo  cx  fuo  ingenio  immucaucric ,  &  corrupe- 
rit ,  quod  fict  ccrtius  ,  &  probabilius  cx  lis  qu« 
ad  alias  plcrafque  huius  cicuh  lcgcs  obfcnucud 
/umus. 


I  Si  crcdrror  pluris  fiinclum  pigneratum  vendidetit,  &  id  f(rneret> 
vfuras  cius  pctunii  priftare  d  bci  ci ,  qui  dejcrit  pignus ,  fcd  &  fi  ipfe 
vfus  fit  ca  pccunia',  vfuras  prxftarc  opurtct.  quod  h  cam  dcpofiiam  ha- 
buerit  \  vfurasnondcbct. 


Atl§  i.  Sttrediter. 

R  A  T.  D  V  ».  Pcr  iibcram  pcrfonam  qttx  iuri 

.  noftro  fubicd.i  non  cft  ,  nihil  acquiri  nobis  po- 
teft  leg.felutum  ii.  fer  Ubtrjim  infr.  Acqui  crcdi- 
tons  pcrfona  libcra  cft ,  ncquc  fubiefta  iuri  & 
potcftati  dcbicotis.  Ergo  li  acdicor  fundum  pi- 
gnoracum  piuris  vcndidcric ,  &  id  quod  pius  fuit 
m  prccio  mndi  quim  in  dcbico  fancraucnc,  non 

.  idco  tamcn  vfuras  pra;ftarc  dcbct  ci ,  qui  pignus 
licdit :  Prilcrtim  ,  cum  non  dcbitoris  nominc , 
fcd  fuopccuniam  firncraflc  proponatur:  ncc  rur- 
fiis  pccuni.c  debit.T  trcnus  citta  ftipiiiationcm  dc- 

,l>catur  le«.  }.  Codict  dt  vfur.  Itg.  l  iiiui  14.  de 
jrtfirift.  vtrb.  Nam  ncc  \\  cre«£tor  viiiras  illas  dc- 
bitori  ftipulati  voluiflct ,  tamcn  pomiflct  Itg.fii- 
ifutdtto  ifii  alttrt  tnfi.  de  vtrb.  eblig.    Et  Ipc- 

cialc  iufccft  pupiUi,  vt  cx  ftipuiationc  tucoris  qui 
aUquid  cx  rc  ipfius  pupilli  ftipulatus  cft  ,  vriiis 
,adio  acquiratur  ttg.  i.  tnfi.  qujmdo  tx  f*B.  tutor. 
D  E  c.  Non  dcbct  crcdicor  cx  rc  pignorata  liir 
crura  aliquod  faccrc  ,  vt  ncc  turor  cx  tutcla  Ug. 

.  qui  negotiMiontm  58.  in  fint  priHcifi)  mfi.  dt  ddminifi. 
tutor.  ncc  proairatoraliiifvc  mandatarius  cx  man- 

vdato  Ug.  qui  frofrio  4^.  5.  procurator  fufr.  dt  pro- 
wrMor.  Itg.  uUmqut  10.  §.  fi  proiurattr  mfr.  manddt. 

•u  ''X*  fi  pigioft  H-  pime  dt  furt.  datuc  cnim  pi- 
gnus  ctcditoii,  vtdc  dcbito  fuo  cautum  habcac, 
non  vt  inde  iucii  occafioftem  capccc.  Adco  vc 
quos  fhidlus  ex  pignotc  pcrdpit ,  iicct  fuos  fa- 
ciat ,  quiapctcipit  cos  cx  dcbicoris  ciufclcmquc 

•  .  doroini  voiuntatc  kg.fi  ftruut  61.  5.  lotaut  infr.  de 

tj^irrr.  in  fottcm  tameo  imputarc  cogatur  Itg.  i.  & 

>  fdf.  Cod.  hec  titui.  aHi  cuni  anticlircfis  contra^ba 
eft ,  quo  calii  non  tam  lucramr  frudhis  ,  tjuam 

'  compen&t  cum  vfuris  pecunix  iibi  dcbita:  Itg.fi 
is  qui  II.  S.  fi  jnnchrefis  infr.  de  f  ignor.  Ug.  tim  de- 
bittr  S.  in  quibm  tduf  pignor.  vtl  hjpothec.  tuit. 
fOm4.  Atqui  vcnduo  pluris  pignotc ,  quim  iic , 


id  quod  dcbcatur ,  creditor  id  quod  plus  c(t,' 
focncrauetit ,  ncc  /(rnus  rcddat  ci ,  qui  pignus 
dcdit ,  proaiidubio  lucrum  fcntict  cx  pignore , 
cumdeoicoris  fit  pccunia  cx  qua  firnus  rcda<flum 
cft.  Ergo  quemadmodum  conriaria  adbo  pigno- 
rariria  dcbitori  compcrit  aducrfus  creditorcm  r 
vt  quod  cx  pignoris  vcnditionc  plus  perccpirV 
auam  dcbcbatur,  reftituat  dcbitori  ?Miut  libr.  i. 
ftnttni.  titul.  i^.  §.  primo  Itg.  qui  eccidtt  jo.  5.  primM 
fupr.  ad  leg.  Aqttil.  Ug.  fi  imcr  ii.  vltim.  infr.  dt  fu- 
gnor.  Ug.  crtditoru  15.  dt  furt.  Ug.  vUim.  Cedut  dt  di^ 
firaci.  figuer.  ica  &  vt  fccnus  quod  cx  pecunia  de- 
bicons  pcrccpic ,  eadem  adtionc  contraria  pi- 
gnorariria  tefticuat  debitori  ,  tcncri  cum  ncccfle 
cfl.  Itaquchabcthoc  calii  dcbiror  foenus  a  crcdi- 
torc  pcrccprum ,  non  quafi  acqui/itum  libi  cx  fti- 
pularionc  crcditoris ,  fcd  quia  quod  cx  rc  dcbiro- 
ris  finc  caufa  habcccrcdicor,  id  cum  dcbitori  rcd« 
dcrc  boituin ,  &  arquum  eft  Ug.fi  &  mt  &  TiiMUN 
ji.  fupr.  dt  rtb.  (rtdit.  Vndc  hr,  vt  eri.imii  ntil* 
lum  foenus  crcditor  pcrccpcrit ,  nihiiominus  ta- 
mcn  vfuras  dcbcac ,  fi  ca  pecuni^  ipfc  vfirs  fit , 
vt  firquitiu  in  textu.  Id  cnmi  cft  quod  ait  Poitt» 
ponius: 

a  Sti&fi  ipftvfus  fittd  ptcunia.  R  a  t.  d  v  b.' 
Pccunia  ftcrihs  rcs  cft ,  ncc  aham  pccuniam  gi* 
gnii ,  vt  fcnbit  Ariftotcies  in  Bthicis ,  quia  nton 
natura  ,  fcd  iurc  ,  &  negoriacionc  vliua  pcrcipi- 
tur  leg.fi  nautt  6i.fupr.  de  rtt  vindic.  Ergo  ctiamf! 
<rcditor  qui  pignus  plutisvcndidit,  vfiis  fit  ca  ee* 
ainia,  qua;  amphiis  fiiit  in  prccio  quJm  in  dcD^r 
to,  nihilomagis  vfuras  cius  peainix  prarftaic  dc- 
bct,  quas  non  perccpit ,  ne  alicxqui  m  damnum 
inddat,  dum  id  agimus  ne  cx  pignorc  lucium 
fcnriat.  Dec  Lucrtim  cll ,  fi  quis  aiicnapecu- 
nia  vutur  ,  %'t  fuum  ncgorium  gcrac  ,  adeoque 
IJjcdcs  quardam  furti  cllc  acdicur ,  fi  ca  peai- 
nia  vtatur  ignorantc  vcl  inuito  domino  ttg.fi  pi^ 
gHore  j4.§.friw#  infr.dtfurt.  Ergocft  cx  bonafidc^ 
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Viproillolucrocrs(litorpr?ft«tvfiua$<lcbitori,non  fluiprccij,<iuodcampccnni.irnob(igna^imlnc«afv; 

2u.aspcrccpit,fcdciiu$pcrdpfredcbitorDotuilIcr,  liin  dcpoliti  habucrit,  ouainuis  cavlm  non  fit,  fi 

cimpccunum  abjvtcnd.4m  dcdiilct:  idqiiccon-  modocaindcbitorifuo^  quihac  paitc  crcditotcft, 

^^ria adioncpignoratitia,  qu?  cum  bonqfidcifir,  nonobrulcrit vtinf.i.Cjftr/ifx.DHc.  Vfut:enondc-> 

,  jjcr.iidcacduxdaijqucomncsbonqfidcipr^ftario-  benturc^tra ftipulationcm ,  nequidvm  mbonxfi- 

jics  admittit.  Itaquc  ad  rxm  non  pcrtinct,  fiquis  dciiudicSis,  mUc.vdicniotxqujccontra<iia  fit,  vci 

obiiciat,  viurasnon  dcbcridaa  vinculuinftipiila-  pcr  intcrpcllationem ,  vclrcipla,  vrproximc  dixi- 

nomsl.yCjcvftir.l.Tittiisi^jnfr.dt^df<nft.ftrb.  Id  mus.  Atqui  cum  crcdiroi  pignuspluris  vcndidir, 

cnimadpccuni.Tcrcdita:vfuraslp<:ftat,  nonadcas  nccprccium  fiipcriluumdcbitori  ifftituit,  nonid- 

^ux  bonjc  lidci  ludicio  prxftainur,  nectamquod  circomoramcontrahcrc  vidctur,fincqucmtci|>cl- 

in  obligiuionc  fint.quam  ufticio  iudids/.^.C^o/tr.  latus  fit ,  vt  pccuniam  reddcrrt  ,nec  capccunia  vlij» 

LijutferiaUiifmm  ^^.^.iJtdHm. tmft.lji\Htrt i^Mfr.  Ik.  Non autcm  potcft vtdcn viiis tSc ,  ll cam  pccu- 

l*f4fjiaminbona;lidciiudiciw,quodadvliuasatti-  niam  pcncsfcobliijnafam,  &:dcpolif.imhsbuerit» 

net,  tantundcm  potcft  oftitium  arbitri  quantum  KcctobliganonulJaprarccllcrit.  Obiign.irioigitut 

fUpui-itio  /<j?.  LuctMS  14.  infr.  dtptf  Ug.ftjmpiBi  6.  Jioc  cafii  ibla  (iifficir,"id  cft  nuUa  ctiam  oblarionc 

tlttnt.& kg.ftq.ftifr.dentgot.f^tfi.  nccmrUismoucrc  prxccdcntc,  quutuncoblationtm  prxccdcre  nc^ 

<lcbet,qu6dctiam cx  boiix  lidci iudiciis  vfurx  non  ccHc  cft.aim id agmir,  vt  oblignatio  vini  folutionis 

tiifi a dic  moix pi.xftanrur  1. morA  u.§. »« bttn fida Ug.  obtincac  vt  in d.lM(tptam  Ug. eijigtutiem  ^.Cdtfelut^ 

rfwr*i^.&ftq.l&mc»ntrMtA^7.tnfr.dtvfur.Ug.Titut  In  projwfito  autcm  oblignauoncni  laiJiim  poni- 

Stu iy.S.rfttrM dtUg4t.xJ.in mtntrum  i.C.inquib.tMf  mus , non ad induccndam' libcrationcm ,ltdad un- 

ttentflHtceff.in iiistgr.rtfiit.  Etfi cnimrcgularccft ,  vt  pcdicndum  dunt.ixat  nc  dcbirum  f  \  non  vltuario 

vliirx non  t jm proptcr  lucru  non  pctcntium,  qu.im  nat  vfurarium :  qiiod midto fiidliuscft ,  quim  vt  cx 

obmoramnonlolucntiuminHigantur/.rjrnifiii</4ni  vfuratioiiatnonvfurarium.Purgandacnimhocca- 

17.  f  yi  pufiUo  dt  vfur.  plcrunqiic  tamcn  accidit ,  vt  fu  moracft,qu.cpon6  pcrobfmtutionem  iion  put- 

mora contrahat ut  ic  ipf»,  &  citraintcrpcUationcm,  gatur,  lcd pcr oblationcm  Ug.li fcruum^i.  S.fequitttf 

fiuc ob  tiiuorcm  o».  priiiilcgium  minori^xtatis  vt  in  tnfrAt vtrh. eblig.l. qut  dectm  ji.. iHprmcip. &  §.i. mjr.  ds 

4.lin  miii(,rum,&  d.^.vfursi,  liuc  quod  in  viccm  8c  y»/«r.<^^cm3<!modum&:ininuscftpurp.irimoiam» 

compcnljcioiicP.itrucluumdcbcanturvtin  l.tutiht  auam  indua  Iibcrationcm.  Niliil  cnim  prohibct 

i^.^.i.devfur.l.lHliMiuii.  %.vtniunt  10. infr.dtAiltoH.  dcbitorem  cxtra  moramcflc,  &:m.incrc  nihilomi- 

im;)r./.f«r.ti';f  5.C.fH(/.(iucdcniquequ6dalienapcai-  niis  dcbitorcm:  Moraliquidcnilcquirurdcbitum, 

IU.1  quis  vliis  lit ,  cx  qua  lucrum  Iperarc  dtra fiirrum  non  concomit Jtur.  Itaqiic  8i.  oblarioncm prxicdc- 

jion  pDtuillct  /.Jj«  is. §.!./.  ^iiinfw  18.  infrJtpeJif.l.y&  rc ,  8c  olilignarioncm  fublcqui  ncccflc  cft ,  vt  dcbit» 

^.C.roJ.Na&boniconfuIcrcdcbctisquialicnapc-  libcrario  inducarur.  Quoa  li  i.-im  mota  contradta 

cunu  viiiscft,  qu6d  fiirri  actionc  non  conucniarur,  lit,  liuc  pcrintcrpcUationcm,  fiuc  rc  ipla ,  &  idorca 

^uavtiqucconucniri  ctum  polTct  d./.j.  vbicfttcx-  puigaricamoportcat,vtin lpccie</./.i.Cjif r/ir.quia 

tusonmium  .ipcnillimus,  &:.iccommodariiIimus,  cmptorpoft  traditamlibipoHcliioncm  rcivcndir« 

nccminusadlpcdcmhuius  §.  pcrtincns,  quamad  fiudluscxcapcrccpcrat,tuncobI.itionccciniriacft, 

|>ccuniamdcpoliram.  ncctantum  oblatio,  fcdctumoblignatioin  Ipcde 

b    Sil^d  ft  tdtn  depofttAm  bahtrit.  Rat.  dvb.  d.l.iJ.l.tuiclis\^.S.i.dtvfuT.ltg.i.C.dtpMl.tnt.tmpt4^ 

Depolitio&  obll;.;:utiopccunix  nonpotcft  habc-  Ytndtt.  ne  .ilioqui  pctpctuoinoramcmptorcontra- 

re  vim  IbhitKJiii,,  nili  prxcedcnrc  obligationc,  h.it,quandiuincacaulatft, vt&rrci vcndir«fru&» 

«quain  crcditorhnc  cauli  accipcrc  rccufauciit  /.  4f-  pcrdpuc,  &  vcnditionis  prcciura  pcnes  lc  rctincai 

ttptjtm  i).C.dtvfHr.Ug.Het  credtnrtsio.Ug.vU.C.hettit.  d.l.mtanmS.vtHiuntiMitit.l.txtmpt0n,S.qutAU(tmlJb0ai 

£igo  non  co  nuDus  dcbcbit  eicditot  vfuras  fupcr-  114 fidti  ^oMdJtt. 

7.  Pavlvs  libro  1.  Scntcntiarum. 

I  autcm  tardius  fuperfluum  rcftituat  crcditor  id,  quod  apud  eum  depoCiuni 
cfl;  cx  raora  etiam  vfuras  dcbitorihoc  nomine  prxftarc  cogcndus  cft. 

Adl.StMtem  ttrdius  7.  mora:  ouxporro  conrrahimr  pcrintcrpeilationeflt 

cogruo  loco  &  temporc  faftam  d.bnora  in  prtmip.ltg, 

K.AT.  DVB.  Obfignano&dcpolitiopccimix  t!iiiR»m*iit.inpniutp.l.fipapillH(iiy.injrJevtrb.«hUg. 

.iiicbitx  impcdit,  ncvfurxeius  pccunixdcbcri  pof-  Ergo  qircmadmodum  fi  dcpofita  fit  &r  obfign.it» 

nt,vt  proximc fcri|»fimus cx  /f(;.««<'/»  iS.^.i.inillis  fimplicitcrpcc^mia,quamcrcditorcxpignonsprc-' 

"  vcrbis  precif  quod  tn  caufd  depofiti  non  fuit  mfr.it  vfur.  tio redcgit fupnicam  quantitatcm, qux ^cbebaturi 

JErgo  quamuis  pccunia  dcpofita  tardius  ibluu  lic,  nuUasvlurat  cius  pccuniicdtbct,  q^uali  nulla  con-» 

Clim  tamcn  depofita  lcmpcr  mancat,  eiusviiitx  traAamorarcipfaciimpccuniaoblignatavfusnoa 

^uaficxmoradcbcrinonpolTunt.  Dec.  Inbonx  fit. Itadiccndumcft^fiobfignationcm moraaliqaa 

dci  iudtciis  dcbcntur  vfurx  cx  mora,  fiuc  regulari,  creditoru  fublccuta  lit ,  quod  cucnit  li  intcrpeJlario 

fiuc  irregulari,vt  diximus  ad  Ug.prtcedtmtm  tx  l.  j.  C.  crcditor ,  congruo  loco  &  tcmporc  ccflaucrit  m  lu- 

inqttib.cauf.nonefineceff.tnintegr.refttt.Ug.moraii.S.iit  pertluo  illoprca)  rcftitucndo,  non  impcdin  mo- 

konafidet  infr.de vfur.Ug.  TttuiStte^ij.S.vftiraideUgat.i.  tam  pcrciulmodi  oblignarioncm.  Nam  qnemad- 

ncc  miousmconrrariis  iudiais,  quialunt  bonxfi-  itiodum  purgatur  mora  iam  comci^  per  fiib/e- 

dei,quaramdire(ais/.dri«fOT;fr4n4j7.</*t'/i<r.Atqui  qucntcm  oblauoncin,  ita  &c  indutirur  mora  pct 

afljopignor.-ititiabonxfidcicft  tamcotrariaquiin  lublccutam  intcipcilauoncm,  quu  lcmpcr  nocct 

jyrcdU.  Efgo  ctiani  iij  cwQUarj^  vciuunt  vfat«  cx  fol\ci3»sm(iizljiftuifipvS.fequitHrtnfr.dtvtrb.ebl,g. 
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t>E  PIGNOR.  ACT.  VEL  CONT.  LIB.  XIIL  TIT.  VIl.  % 

%.^mdtctm7i.wprnietf.&S.^.defolui.  Etprxccdcns  AliudiuriscftincaobfignadQnc,quipoftob!atio' 

<>b(ignatio,qucm.admodumnonprodclietadcon-  ncm  congruo  loco  &  tcmporc  £idani  ritc  {ccudi 

traiftim  monun  piirgandam,  li  nulla  oblatio  pra:-  fit,dcquainf.w<j(fjw  j<>,C.(/f      Nam nimcaob- 

tcfWHctUj^.uCod.derfHT.  Itancqucprodcirc  potcft  /ignario  vim  foluiionis  habc.-it /«j,  *t/%jiufw«f  9» 

od  impcdiendam  nioram  ,  qui  contrahatur  pcr  ^W.''' nonpotcftisquiiamlibcratuscft,  attti.. 

iiibfcqucntcm  intcrpcllationcm, nifi  .iddatur obla-  pliiis  in  niora  conftirui ,  cum  mora  quxlibct  fuppcisi 

tiuqux  intcrpcllationisvim  &cffc(aum  impcdiat.  natobligationcmprTcxiftcnrcm  leg.mU*  a.dcrtg, 

Tacaius  fiquidcm cft,  vt obfignatio  & dcpohtio pc-  'mr.dUi. le^.fipupiBus  ii-;.  dtvcrb.oblig.  dummodo dc- 

cunixiinpcdiatmotiim ,qua:alioquirciprainducc-  pofitio durct  m  codcm  ft.itu  dcpofitionis,  alioqpi 

xcturcxiola  prxliimprionc  iuris,  &de  iurc,  quoti  nccdepofitapecuniavidcrctur.daitinccvideturiii 

crcdjtor  ca  pccunia  vfiis  cftct,  quam  vtimpcdiat  rcmvcdum,cnmdnonduratvctrum/<jj.^pr<»frff»'« 

morara  conurabcndam  pcr  cxprcllam  intcrpclla-  jo.  ^.verfnm  injr.de  m  rtm  rcrf  lunH.le^.  tuklii  18.^ 

tionem.  Exprella  namquc  intcrpcllatio  non  nifi  i.  m/r.  dc  vfur. 

f  crcxpreniuM  oblationcin  pofteriorem  didi  potcft.  t 


8.P0MPONIVS  libro  55.adSabinuixi; 


Ol  neceflarias  impcnCis  fccerim  in  fcruum ,  aut  in  fiindum  ^qucm  pignorS 
•^cauGi  jcccpcram,non  tantiim  rctentioncm,  fciictiamcontrariam  pij^nerati- 
ciam  a«nioncm  habcbo :  finge  cnim  mcdicis,  cum  xgrotarct  fcruus,  dcdilTc  mt 
pccuniam ,  &  eum  deccnTifle.  itcm  inlulam  fulfiflc,  velrcfcciire,  &  poftca  deu- 
ftam  cflc,  iiec  habere,  quodpuflcm  rctincrc. 

Ai  i-  Si  neceff/iriM  8.  gircr ,  quod fiifficit ,  vt  corttra  ipfumpoftit ,  Sc dc^ 

bcat  habcrc  aClioncmrfif/./fg.  i« /jjf  {i/<fjflftwj  S.i.iKMiJ. 

R  A  T.  D  V  D.  Facihus  cft  ,  vt  dctur  rctcntio  lejifiquiteum  ii).cod.tn.cowi)iun.diiiid.  Actiocmmre-  • 

qu.-uTiacbo/ij.i.m/r.Jf^i^nffr.ncCvidcturquicquain  quiritptxccdcnrema|iquamoM- "riMnem,  qu^ni 

intcrellc  crcditoris  ,  qui  habct  ictcntioncm  ,  vt  rctcntionullain  rcquirit.  Qji  i-it.vt  niuito 

cti2.mdcbcathabcrca<ftioncm:  cumpluscaurionis  faciliusfit  hnbcrc  rctcntioncni  qiufnadioncm  vl- 

fitin  re,qu.iminncrlbna  Ug.plmeautioniiiydertgul.  bm  liuc  dircdam,  fiuc  connanam.  Scd  fingc  £1- 

int.  nccdcbcatucfidcrarc  idquodminus  cft,  qui  ^lam  cftc  impenlam  a  creditorc  ad  ciirandnin  fer- 

i.»m  habct  quod  pluscft/rg.  i./i^/v.  de  Publie.  in  rem  uuma::grotumoppigncrarum,quipoltcadcccflcrit, 

aehott.  Etveri>ficurinonfuntmulnpIic.indxa<fho-  aut  ad  fulacndam^infulam  qua:  poftmodum  finc 

ncsfincncccrtitatc<W./<T.i./r^.in>ui«S.w)fq<i.in/r.  culpa  vlla  crediions  combultafit.  Nihil  ccnecfli 

X9(iirjtancqucinduccnda:$.i.In//ir.</<?4f//fDn.  Atqut  quodhiscafibusrcrinctc ctcditorpolfit.  Fruftracr- 

proimpenfisncccflariis.hoccftqiuefifaiftrnoncl-  godc  rctcnrionc  quxiarur,  &:ncccfriri6  .id  aifrio- 

•  lcnt,  rcspcrirura  vcl  dcccnor  hitura  fiiillet  leg.m-  ncm  pignoiami.un  contr-iium  rctuiTcndum  cll  , 

^rny<i!  79.1»  verb.fignifK.  lcg.  mpenft  1 4.  <i<  mpenfin  rtb.  pcr  quam  indcmniuri  crcditoiis  cofiilarur:  vr  quo<f 

doraLfjel.  lubctacditorretcnnoncmpignoris,  vt  pcr  viam  rctcnuonis  habcn  non  porcft,  habcatui: 

antcquam  cifarisfaclumfit,  pigiius  icftituerc  non  per viama^fhonis.  Similisrariocft,  nccvaldcdiflir 

cogatur,  nc  aiiocnii  dcbicor  cx  ipfiusiaduca  locu-  juilis  Ipicdcs ut  leg.mrebut  i^.i.vlt.fupr.tit.prox.\hi\i- 

plctenu,  quod  cflct  contra  naturam  &  bonam  fi-  ccr  tra^ctur  dc  compenCitionc ,  compcn/ario  ta- 

dcmUg.nimh»enjtUTii4f.fupr.decondtSjndeb.lcg.uirt  mcn  jpfii  rctcnno eft ,  tamctfi  nonomnisrcrcorio 

riAturt  looJcreguUur.  ErgonilnccclTccft,  vtcono-  pcrindcfitcompcnfirio.  Nccdiftingucmusanma- 

minedcmus  ipii  contranam  pignoranriam  aifho-  gnafumniafit,anmodica,quamcrcditorinpigno«^ 

ncm.  Dec.  Intercftcorumomniumqui  habentre-  ris  conicniationcm  impcmiit.  Tum  cmra  diitin» 

tcnrioncm ,  vt  co  nomine  habcant ,  fi  fieri  poftlit,  ^oni  huic  locus  cft ,  cum  de  eo  contradtu  agitur, 

ctiama<flioncm,  nonfoliimnc  lifoitcpcrcrrorcra  quifadhisficingratiamfoIiusaccipicnri$,vtpurade 

autpcrimprudcnriamomittanticrcntioncm,omni  commodato,  vtbcncdocct  Accurfiiisex  diti.leg.itt 

alioauxiliodclliruanrur,pcrquodindcmnitarifux  rtbut  li.^.poffutu&fcq.  Scd& cibariaqux  creditoc 

■|)OlljiitconfuIctc lcg.ftinare.t'^^.fupr.deeend.indeb.Ug.  lcruopignoratopra:ftirit,rcpctct,  quicommoda- 

in  boe  tudiiium  i^.^.i.fupr.etmmun.dtuid.Ug.bcrau.  tariusnonrcpcrcrer  %.ftd&td(piedd.l.m  rebui,  quia 

infrjid SC.TrtbeH. Scdctiain quia ficri  fiicilcpotcft,vt  fcilicct  cominodatarius  habct vl5m  rci  commoda- 

nihil  fir  quod  rctincri  poflit:Quo  tamc  cafu  xquum  tjc,credjtorautcm  non  habct  vfiim  rci  pignoratx,&: 

iioncft,mancrcindainnocrcditorciTiquiinpigniis  itaBartt>Iushic,ccllantc,mquit,rauoncpolitain  t 

impcndit,  &qujdemcoanimo,  vtaiiunifibiobli-  vlt.^.flt-iufi.hoetit. 

t   Sipignoripluramancipiadatafintj&qu^damccrtis  pretiisitavendidc- 
'ritcredicor,  vt  euidioncmeorum  prxftarct,&crcditumfuum  habcat  i  rehqua 
xnancipia  potcfl:  retiaere,donec  ci  caucatur,  quod  eui^tionis  nomine  promifcT 
ritjindemncm  eum  fucuium. 

Ad  %.\.Sipigi90ri.  plgnoraritiacomperitcreJi^osl.nifiproin^mnita.' 
&AT.pvB.Ncqueretcncio;  ncquccohtnuiaa^*  UcwiiiiiqueodA,dunquMti£a^*ltfropicicauUin 


ANTONIl  IrABRl  l.C.  tlATtONAlIA 


-pignom ,  vt  proximc  diximus.Atqni  ciim  acdicors 
qui  pluia  macip«a  pignoii  jcccperac,  qux<iam  cx  iis 
•ccrco  prccio  ita  vcnojdic,  vt  cui&oncm  corum  prq- 
•ftarct,  at«^uc  ica  ex  co  prcdoacdjttmifuumintc- 
-grun.  conlccutus  cft,nihil  ci  abeft,  quandiu  cuidbo 
lccuta  non  fiiit,  ciim  ficri  pofljt ,  vt  ncc  vnquam  lc- 
quatur  l.htbere  luere  ^■/.infi.deeuin.  Vndccftquod 
ticcftipulatio  dc cuidlionc  tam  faciiccemmiratur, 
licctpcrfcntcntiamrcsiam  cuicla  fir,  vt  fciiptum 
<rft  111  d.  l.  hsbere.  Ergo  non  cft  pcrmittendum  crcdi- 
tori,  vtco  pritcxtu  rcliquamancipia  rcrincatdo- 
ncc  ci  caucatur  dc  indcmnitatc  ciujj,  quod  procui- 
^ionc  promifcrit.  Pr^lcnim  comeipoftit  imputari 
cur  dc  cujdhonc  (c  obligaucrir,  cnm  cx  iuristatione 
crcditor,  quiiurc  crcditorispignusdiftrahir,  adid 
non  rcncaturf«r.f)r.C.mJir.««^  pgnvr.non  dcbcrc. 
Ncccnim  aut  facilitas,  aut  ignor.intia  (^cditoris  de- 
titori  d^nTmofa  cflc  dcbct  /.  ntn  dehet  jtA.ftifum  155. 
deregid.ntr.  Dec .  Abcllc acditori intclliginir ctiam 
jdin  quo  crcditor  obhgatus  cft  l.fi  quit  manddtu  18. 
♦B  fin.dt  iMjjtff  .^r/?.  A  tqui  ponimus  cum  obligitum  cf- 
fc  cmptori  pignoris  dc  cuidhonc ,  &  quidcm  nullo 
(dolo  malo  vcl  cu?pa  intcrucnicntc,  lcd  quia  dili- 

fcns  quilibct  alius  patcrfamiiias  ita  contradutus 
jcrat,  liuc  quodahtcrcinptorcminucnmrusnon 
.iuciit,  aut  quod  ccrtc  non  tanti  vcnditiurus :  Qui- 


bus  cafibus  conriniodumhuius  coniientioniseciatn 
ad  dcbitorcfn  pcitinct,  qui  cantocitiusacfiiciliiu 
dcbitolibcratur,vt  in  l  fipgnm  ti.%.rlt.&l.ftqMfir. 
vttaccam,  quodctiamlidcbiroripfc  vcnderctliuc 
crcditori  ipfi ,  quod  vtiquc  faccrc  potcft ,  tjnquam 
dominus  leg.  refcnptum  11.  in  priudp.tnfi'.  dtdijfra{tfi' 
gner.  fiuc  ali),  iTi.tgiftratu  fortairc  id  ih  cau6  iudjcati 
cxcqucmc  dcbitoris  nominc ,  pcrindc  dcbitor  de 
cuidioncrcncrctur  l.fieb cjufiim  ly.CJeeuiii.  Noh 
crgo  reculare  potcft  dcbitor ,  quominus  cstcra 
niancipia  noncium  vciidita  crcditorrccineat ,  quo- 
ulquc  cautum  cilitdc  indcrmuurc  ipli  prafftanda 
pro  cuictione'quam  ptomiferit.  Non  cnim  dam- 
num  duncaxat,  (cd  ctum  pcriculnm  omnc  crcdito- 
ris  amoucndum  cft ,  vt  Paulus  loquinir,  licct  in  aita 
^ccic  in  l.cnm  mulier  ^^.tnfi.fiilut.matrim.  lunii.Lherf^ 
des  i{.  ^  idem  inru  efifiipr.  fdtail.  mifi.  Dcniquein 
fiimimdcbin  computantur  omnia,qujeabfunt  crc- 
ditorifiucproprcr  pignus,  quidpia-iVttctit,  fiucfc 
obligaucrir/rj. tnfiimmndebiit C.Ced. iepigner.  £rgo 
queinadmodum  nonpotcft  dcbttor  agcrc  pi^iora- 
tJtia,vrpignu5aufciat  acditori,quouli|Ucdc-bituin 
torum  ioiwcxxi.leg.firmfroK.S.oHimi  peeumkinfi.leg. 
epundiM  6.  C«d.  dt  difirAH.pigner.  ita ncquc  te'ctiiare, 
quominus  acditor  lotum  piPijus  rcTU]cat,quaiidta 
ahquid  cx  cauia  pignons  ci  aocft. 


z  ^SivnuscxhcrcdibusdcbitorisportioncrnrLiarnfoIucrit^tamcntotatdi 
jpignori  data  veniic  potcrif.qucmatlmodum  (i  ipfe  dcbitor  portionem  foluiflet. 


Ad^.i.Si  vnui  ex  hertdAus- 

R  A  T.  D  V  B.  Intcr  plurcs  vnius  dcbitoris  hc- 
tcdds,  oblig.itio  dcfiindti  diuiditur  pcr  lcgc  duode- 
cim  tabnlarumprohcicdirariispomombus/fg.  i.C. 
ficert.pcTAt.kg.vU.C.dtbercditMlton.  Ergo  vnocx  hc- 
rcdibuslohicntc  dcbin  patrcmfuam  hcr;.ditatiam, 
ifatcndum  cll,  pro  ca  pane  Ubcratum  cflcr  pignus,  & 
con/cqucntcrpignoraritiam  compctcrc.  Ncccnim 

SQtcft  obligano  pigiions ,  cum  fit  acccllbria ,  (iibfi- 
erc  fincpcrfonali,  qux  pnncipaliscft,  &qiiarlit 
ialtem  futura  l.^.infi.dtpigner.  l.  cumprincipalii.iy%.<ie 
regttl.iur.  Pignoiatitia  porrocompcnt  ftarimatquc 
Iblutum  cfti  &  hbcratum  pignus,  vt  conftat  cx  toto 
.  hocritulo.  Dec.  Ex  pcrlbmshcrcdum  iramutari 
rion  potcft  condicio  obligatjonis,  nequc  diuidua 
£criobiigario,  qu£  inpctfona  dchinifli  mdiuidua 
fait l.i.^.eltbu infi.dererb.ehlig.  Atquiobligariopi- 
gnorisinduiiduacft  in  pcrlbna  ipliusdcbitoris  leg. 
,  fem  hereditariam  6^.infi.  de  eutO.  ita  vt  nihil  proli t  dc- 
bitofiad  hbcrandum  proparrc  vinculumpiqnoris, 
quod  partcm  dcbiti  foluenr  /.  qutiiidiu  6.C.de  diflraii. 
^igRor.Ergo  ncc  vnus  cx  hcrcdibus  dcbitoiis  folucn- 
clocamctcbirip.aitcm qu.T  pcrfonah  adtionc-  p<^i 
iab  co  pottiii,  rcsoblicat.tsin  Jblidum  diftrahcndi 
facultatcmacditofiadimit/.rffltf«xmH/rif  i(>.Mi/.nr. 

i.C.fivnMexplurtb.bered.dtbit.  Non  qtiafi  pcr- 
Ibnahs  obligatio  j)er  folurioiTcm  partis  pro  partc 
ftiblata  non  lit,  ledquia  hypothcca/cmclcontra- 
^a  vtiliter,  &obhgario  qujclibct  pignotit ,  habct 
tacitam  fiiam  condicioncm,fi  dcbitum  folutumfit, 
aut  alitcr  conominc  latisfacliim;  qua  condicionc 
Ccflontc  tcnet  l^.prox.^.emni4pt(unminfr.l.gregtii.i. 
ttiam  de  pignordtgjebiter  SC.  Trtheli.L  peuulr.i.i. 
kifrJtexcepi.reitudtc,  Idcmiunscftinpiunbushcre- 
dibus  crcditomleg.folutumii.^.ficrediteninfr.hocrit. 
^ofiflicjo  eium  amaxs  mdiuidua  cft  Uki/mWw  j  ^  jd. 


de  tendu.  &  demenfir.  Iraquc  qnamuis  non  po/Gc 
obIig.tno  pignoris  fiibfiftcrc  ,  vt  contraJutut  linc 
principaii,  concrada  tamcn  duratctiam  poftfub- 
motainpnncipaicmobligarionem/.i.C'i.C.ib/cit> 
pigner.  L  hereda  i^.  S.  idem  obftrualur  fupr.  famtl. ercifc. 
Linexecutiene^^.^.penttU.tnfr.deverb9r.oblig.  Curau- 
tcm  indiuidua  iic  caula  pignoris ,  ratio  cx  eo  pcten- 
dacft,  quodnonahadccauGpignusdatuv,  (|udm 
vc cautum litdcbitori non pro parte dcbiti,  lcdpro 
toto  dcbito.  Indc  namquc  tit.vt  iiUcgrumdcbirum 
(biuruin  c/Ic  ncccflc  fit,  vt  pignus  oliquacx  partc  h- 
bcrcrur:  ncc  cnim  quicquam  vccat  piuris  cflc  pi- 
gnus,  quam dcbitum,  im6  no cft prudcns  crcditor» 
lipro  pignorc  icmaccipiac,  qua:noninulro  plutis 
fit,  quamquoddcbctiu,  vtfi  vliu^arumacceuiooe 
vci  quaalia  occalionc ,  dcbiti  cnianritasaugcatur* 
adhucpollK  crcdicoricflcconfultmn.  Pignuscnim 
fimphcitcr  acccptumtcncturcriamadvluias,  t.an- 
quam  acccprum  in  omncm  cauiam  /.  1.  C.dtbit.veM.> 
dit.pign9r.  imptd.Henpe^tl.qutTe  (4. infrJetat.  Eadcm 
rario  iacit,qu(Kl  hic  notat  fiarroius.vr  fi  ex  piuribiis 
cmphytcut.-c  iictcdibus  vnus  penlioncm  non  ibl- 
ueiit,  c«tcri  vcro  oinncsiolucrinc,  noncominos 
tota  rcs  cadat  in  commilliim,  quia  xquc  ius  domini 
dircdi  indiuiduum  cft  ,  licct  nonpignons  lus  fit 
(necenimiesfuadominopotcft  cflc  obligata  /.«f». 
qutpignut  4f  .irrrgK/.Hrr.){cddominij,quoa  &po{f- 
rius  &  fauoiabiliuseft/.<«>Nmvni  y.inmncip.  voidf« 
ximus  fupr.  commun.  dmd.  Dcniquc  lcx  duodectra 
tabubrum  diuidir  quidem  pcribnalcm  obi^rio- 
ncmjnrcrhcrcdcsprohcredjtariis  porrioni^bus,  vt 
uiitiodiximus,(cd  nondiuidicobiigarionc  pignoris 
d.Li.& i.C.fitxplurib. hered. dtbit.  vtlttedit.  qma  nec 

)>orcft,vt  PaOlliis loquitiur in d. L btredes  ^.anta  fitpU' 
atiefupr.T4mU.ercifc.  Eas  namqueobligaaoncs  foias 
diuidir  Itx  duodcciin  rabuiprum  ,  quschiudipol- 
runt,&diuidu2liu)C,noniaaii4idua5. 


D£  PIGNOlL  .ACt.  VfeL  Llft.  XUL  tlt.  VU;  Vjt 

lita^c  nififiiaqcuqsdiepecuniatolutaeflec,  venderejeammihi  ieliceret:pla-, 
tct,antequam  omnium  penllonutp  dies  Veniret,  nonpo0*eme  pignus  venderc:' 
quiaeis  vcrbisomnes  pea(iones  dcmonftmrentur.  necvcrumcli,  fuaqiuque 
dienon  roluram  pccuniam ,  antequam  omncsdicsventrent.(c(l  omnibus  pcn- 
fi6nibuspia'tcritls,etiam  fi  vnaporcioroliit.inon  fit,pignus  potcftvcnirc.  Scd 
(1  ira  rcripcumiic,  Si  ^ua  fecHiua  fuadicfolutattonera^  iUdmcoropetitcipadki 
conuentio. 


 . — ,  ^  , 

potcrit  cfedicorcdampriufqudni  oiiuiiuin  pctillo- 
lum)  (iics  vcncnr,pignus  vendcrc,vtlccundacon- 


UCIUIOCX 

aiat*vtvnauiuj<.i 


pnotc  intcjqnctationcm  i  capur,ncccuc- 
ladiuiduaJtc,  .Jicr.TjnLimKiu.i.  Vcium  c- 


j^ix.vcrum  qiiidcmeftin  fcnfu  diftriburiuoticdnon, 
in  coIIcaiuo:tieqncvcr6in  prima  (pccfchuiiij  $jut 
Rat.  rtvn.  CuiTi  quis.innuajbitnaitrima  <lie  Pomponiu?  or.itionLMi  fHj  v:m;..ii".ic  n  Lollvcli- 
trigintadaii  ftipularustlc,diuidituffolutiopcrtrcs  uc,riddiftribunuc,vrproinden:incaii4iit  diccte 
pcntioncs (.fedCdfm6.iA.i»fr.dfc»nnrMipt.  l.scu  1 1.  cum  Banolo  Pomponiqtn  Mc  loqai,  non&cun-' . 
devfur.  Er;:;o  &:  li  coniirncnr,'.  r::  fi  Ui.iC|ii;.ri'c  dtc  diim  pT-opii  ;;n  l:::n!f:cinonc;r.vcrSoriim,(v'iliuxt.i 
pccunulijlHtaiit,  \  cndcit-p:j;r.i!->  liv^.uii^dicoii,    ii^dcm,vtiilc ipcjU!{ur,&gr.ui'!;a vcr^oiiimfigni- 

.      j--       !  j    ficaniin  c«  intnic  contrancntium.    Apcue  cnim 

nicitatPomponias  propri.i  vcrboriimjqiiibus  con- 
didovendendipignorisconccptacll,  l!';'iificArio- 
nc-,i  tjUiZjli  r;;c(.uerc  linc  caiiia  Ii.ircconiifiio  liLtrc  c, 
niincft^aquaqucdicnoncllclblutampccunjam,  nihiiiniuienoftroccttiicflc  autdidpolUt/jw»if/i- 
ctopitmapcnfiofiiadiefoittianoncft.Dic.MteI-  ttr  69.  deltg.  j.  IHkMtiSet^.  ^.ijrodJtjjihto  jMfr.dt 
ttini  intc  .i.;!:  qiiil:;:s  vciSis  conccpradccoiiucncio  f^fftl.  l.yul.  ForTiuri!!aobi.c;io^  ;':.(r.:a.-idK.'icB.rr- 
devcndcadopiguurc.  Kam(it|uidcmirarcriprum  toluscxco,quod  licunor.rrn  iil.- iioncft  vciaoiit' 
fir,  vrliqoa  pccunb  iu.n  di?  roiiit.i  non  crit ,  liccat  uibus  diibm  &  ttrmtHU  f»lutuw  tjfi  Qu.indo  tnaliqno 
crcditoiipi'.',nus  vvndcrcjd  l.incobcincr  quodmo-  ccllarumcft ,  ir.i  nr  quc  fflr!  vcrocnc  porcft  otnntbas 
do  di:<!!nn.i,<:]uia  liiii;ula;  pti-.Iionc»  lcp.uuom  de-  termims  non  tfc  loiiitkiH .  il  .iI:;jt:o  lituirislucluiii. 
inonlh.ir.Tintc!liguntur,aciuffidtvcIuiprim.il<.>l-  Curcrgo  pcrmittit  credit.)!:  I'i):npon:uj  hoc  calii 
licnciacctljtumelii.-,  vt  conucnrionidevendeado  pignusvcadete,ctimpactio&condicio  vcndcndi 
pignorc  locus  tiat  t.uKjitara  cy.illcntc  condidone.  pignoris  de&dflc  vidcarat  ?  RcipondctBarroiusj 
Atfipaci"!>'in> » vrniafu.it]ua<]iicdicpccuniarol-  tciinduin  propriam  iTgnilidrioncm  vcrborum 
uatox»  liccat  ctcditori  pignus  vcndcrc ,  oumcs  pcn-  poHc  lianc  obiedionem  ptoccdere :  icd  in  piopoli- 
fiones  hniufittoili  coniienrionc  dcmonfttantar»  ta^di;,vT£c{nc!etetB  ftipnlstionibus  omm'biis 
quia  ncc  veiumcftjluaaaaquf  dicnocnclblutam  pcEnalibus ,  alircr  vcrh.:  iiitc!iis.:t  dchtrccxmcnte 
pccuniim  ,  pritiiqildro oies oinncs  vcnctinc  >irg.L  conrralicnriuni,qu.rilbh.iit,vtomnil>us  tctminis 
'  '    "  ■ — '  "'-*'-  ->ncc  debitumibIucrctur,Acconicquenter,vtliinaliauo 

ilio-  rcrnrinonim  ccflarum  cHcr ,  pignu*  vcndi  ponirr. 
numoninutmiUcsvcncnnr ,  pignus  wnu.u;  A!it>-  Mihivcr6ma<;isplaci.t,  vtdic.muis.capotuiMatio- 
qui ii aducrfia  oanii|ArioQcm  vcndat,  non  iblum  ile  moucri  Pomiponiiim,uuod  .idimpcdicndampi» 
nihil  agit ,  ncc  ttan^rt  donunium ,  ledetiamiutti  gnods  vendittoncm  nihu  ptolit  debitori  paitem 
i^obligat  l.tpumMs  6.i.vlt.ftipr.liamdim(icot&do  dehiri{bluiile,(inontoMRBibhicrir, Vtdiximusad 
&conoidoaliquaconcipitur,  v:i"i;;iiiicii:  > fiin-ia-  ^ .ir.HeilmetH.  Icat]ueqaoddtftinguiti*omponiuSy 
ittccx  vniuctro,  ii  quia  in  otatiunc  iallum  lit  vel  quomodovctbacuRdidtmisconccf^n  (inc,noniia 
niinimum,  toramoFarioiiemfallamefiidtVfftffm  acdpiendficft,quaiia]iquocafii|  oil:n;npedtrivi$- 
daiCHM  15.  iT. .»;.'  iiifi:dcreb.du'j.  Phncpcniioni-  diriopignori^ ,  c.\  co  qih>d  n  .:iKji:o  rv  riiiino  fiietie 
l>usoninibuspiii:ccrias,liviuportiololutanQniit,  .  propaictc  ia(iil.td1inn.  Scd  vtin(e'ltgamiu  oliqiiii 
criamfialijeenmesibluneproponantur,pori^cie-  cafii  contingctc  pollc ,  vr  quanu:is  nulJaadhuccx 
ditorpiqnusvcndcrc,  (^ui.r  vcriimcft,  <ii.iqn.iquc  partc ibhitiini ilr,  dcIiiiiininondumr.inHn|-crac- 
.  (iicnoiKircibhitan>.}'Ccuni.im,cuinnonomncslo-  mripollitadvcndirioncnipignotis,  qiiandiu  tcm- 
'  lutxlunt,&indchmta!ioccafii,vraliasirriiiBmper  potaconuenrionis !.irgitimnr>Vt£itimeri  coniieii'- 
a  c|uipoilcr  vniuciloli  ift  flunbm  44.ifei^.a.{ea-  riooi  ,&totumdcbiniminintenH)u$pr«flitutani 
dcni  icilicc:  lnbfiftente  radone  omntam  (ub  iiwe-  feKai  poffit:  dcnique  difRrrrivcnditiopi<»iioris  in- 
finiracotnprthcnroium,  vtlilc  CAfti-.n(ir.-.c '  licuri 
pluralit.i$  rclbluiiur  plctiunquc  in  (iias  lin^ilari- 

latcs         ? r/lr.  dttfniie.  &demi>nfir.  l.Jt  ftriua   ucnrioms  non^rcpiigncnt ,  ncc  fomm tcmpusiam' 

tf.  i.fufr.  (iijins  CMtisn.  Notit  crum  15.uro!i!?cx  cLipfum  lir,inrra(|iiodfo!;iirotumdcbirLiin.id!iuc 
hoc  §.vm'ucrlalcm  ncg.'.ciuiini  noa  poOc  dici  iiJ-    poiiit :  Itdprxdsc  impcdiri  vcndiriopi^no;unon 

,lic^t  vclmmimnmcx 

'r,.C.(le.''^(!r.r^.p!^::cr.K 
::/.m)/r(J.ii.ilicctlito- 

^ni/I/w  duliihuria.i  cft  vniucriahs,  noa  vt  i.i:d:o  runucmpuspr.tcc:iMir,intraqu«d  tcrnmdcbitum 
e]s:':fii::>  ni^^iibutiu.i  p.-.rricul.ins  l.ijui  bhtru  8.  §.i.<ie  ioluidebuit,  autiicoiiMCnrionis  vi  ib.^.  aiiiilm'itT«> 
r«'x-  ^fKfili  f*^^'  E;  quoddidinushocerricutf  niusautaltciiilSteimiBiIapii!iiu-.xigant,inquoccA 
|gi( orones  fig|Dificaiil.bN49»aiff  xp.dr  kndjm'  'iiiumfirAicsmtell^iPon^Qiaaiiicdfl^ 


pccuiiiim ,  piialqiiam  oies  oinncs  vcncnnc  jr^ 
^Httnttti  adfirmgend*  99.4.1  jii^JrfW*i<W^.Ergo  r 

pccmifccndum  cft  crcdirori,  vc  anrc  qi!.im  pciil 
numoniniuiauicsvcncnnr ,  pignus  vvnd.u;  A! 


rcidumpiircri,  non  kjlum  li  ['.iridvbitiiuotcmpfj-, 
rc  Ibluu  iiC,lL-d  ctiamli  nihil  dununodo  vctbacon-i 
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^jctilaiis  enim  oratio  cti.im  m  vno  vcTificann-tNcc  confcqucrctur.^Diffcmirt-n^o {lignori';  vctlitioin id 

pmhibcndiis cft.  dcbuor  folucic  in  vltiino  vlqi  tcmpus.quotcrminus  vltimusclajifus  lit,noa 

«Rinino,  qaod  tn  prioribos  doobus  iblucrc{)otu-  qu.in  condtciopadio^iiscie  vcndcdopignorc ,  aoH 

crat,  tc  dcDUcrat:nc  alioqiii  niilli  c!  (iipcifir  lario  prius  c\r!tcrit,lcd  qui.i  nondcbctnoccrcdcbitori» 

Jnota:purganda:adimpcdicnciam  vciuiitioncmpi-  t]u<jdcxtifcnt,cumctuin|)oftimplciamcondicio- 

^oiis,  cuiusfndcndxnccaliacauCicft,quamvrcx  ncin  vtHSitttC  eHMimocltus  furarum  fit  crcditori 

piccio  (jtis  faccrcnbicrcditorpoffit.  Toricscnit»  ^uaoi»ll«CCipeiC,oiljm«zooa«Jl^^ 

purgatiomorximpcditur.auories  intetefteius<]ui  venderc.  Itaqiieri<Se(tqa(>dqaisn6c(a(iio6ac&r» 

mcxamfiffiuBjitL&fipwtrtii^ior^quisouitttn.  iruftricxpcdlaricucntum  con.iictuni^,  nihfl 

Lfi ita^  mA-SPamfiit. «rfaimmf^.  Atqoinon  opeiatur cucntus ex LMtqiundo  n.^i.  vlt.  mjjr.  dd SC. 

XbliUR  non  intcieftcredjnnis  moaun  nonpurgari,  VHtuM.  lfiqHuud  jjir  IfRiiLiijffir.Naniqui  inhac 

^uipcr  ccflatninin  prioribu")  tcnTiinis  rolutioiu  m  (j>rcic  ciicntuscxpcdtitur,prodcflcporcft,&:  vcr6 

concnklaftut,  kd  c  contranoipriusuitcrcftpurga-  omnimodopio&turus  cft>  &drbiron  adpurganda 

ti,vr  cuifO  ddus  &  cxpediriuc  debirum  iimmpcr  inoraio^&crcdiroriad  conicqucndam  lolutioncim 

Iblucioncm  conrcqu.uur ,  ijuoil  ilinquimiilrorar-  ijua  (cc.ir.i  nihil  iam  crit ,  quoddc  vcadcadofl* 

<diib ,  &  jdu^onmiodius  pcr  vcndiiionLin  pignons  gnurc  tracbri  vclpoillt,  vcl  dcbcat. 

4  f  De  vendendo  pignore  in  rem  ^Qoo  concipicncla  cft  ,  vt  omneS  coo^ 
tiiieaatiir.Sedi&n  creditoruduntaiatperfona  fucriccomprehtniatetiamhe» 
ceseiusiurevendet,  fi  nihil  incoatiarium  adum  efl. 

Ad      4>  De  vemltMdt.  Ncc  quod  inpadoccrtapcribnadcmonftrau 

m,adfetn1acit.Id  cnim  plenitnqaefii^  vtappareat» 

li.  A  T.  B  V  B.  Noii  .ilius  potcft  pignttsvcndere»  cum  quo  padum  initum  (it,  nonvtpci&nalcpa- 

iqiiimacditorpignoiJUiiushercrvcipiIusti2.4./iip.  ^um  tiat  d.  leg.  iurtsgautum  j,i.fti8mmd.ilg.talc 

:  v>  M.  firufe MrM.fiffm.  tt^.  &  C#i  Arqui  eciam  f^aum  40.  utpniKip./iyr.dr|MA.ltaqaefi  nim crc- 

ckm  in  pfdoMm  crcditot&  conciqinun  eft  pa-  ditoic  paduia  fit  de  vcmdendop^^nme*  iia  vt  i»- 

Attm  de  vendtodo  pignorc ,  nihiloinin&s  berese^  Itos  ctedrrorisperibnadeirfoalbata  /itvpoieritficii 

iuspotcft  vcndcrc  ,  nid  incontrarium  cxprclTIma-  vt  acHisu  jMChimin  rcin  iit,  non  mcrc  pcrfonalc* 

^bunnt,nepollit,  vtiiibiiatuiii)hoc$.£^oiniftri  Hadcnus  nimiiam  vt  acditoiis  hcies  auoque 

cft  qnzme  ,.an  padum  dc vendrndo  p^oretn  poflitven^ie,  atniihcriamaliiisqitihletkiigiiKM 

pcr(on.-im  concrprum  lit ,  an  in  rcm ,  ciini  vtroquc  ris  rucccflbr ,  ncmpc  quia  cirdirorishxrcspctinde 

caiu  modcnc  debcir  crediron  ,  cius  (^ua:  hcrcdi.  crcditor  cft  ,  cum  cx  lcgc  duodccim  tabularum 

Dic^fthtec  vn.icxpadlorum  diuinonibiis,vralia  adioncs  omncs  hcreditarix  SczStixix  &pafl!as 

fintin  rrm.aliainpcrlbnam/fg.iKffj^nr/iawy.^.prf.'  tran(cant  in  hcrcdcm  (f^.  i.C  fi  cm.peTdt.teg.vlt.C. 

UoTum  fuftr.  dcf*U.  t >ua: m pcrlbtum funt, adcb co-  ie btrtd.  Acideg.  i.&i.  C.fi  viiui  e.x plunb. bertdJebit* 

hdEienC peribnx ,vt c.nnrgrcdinonpoflint,ne qui-  At  carteri  niccelTbrcs  cicdiroris  (ingtilarcs,nona^> 

demfiuKwehciedisautpatris,qa«va&  in  lem,  ^ifimtcieditoies, quiapCklbnaluobJigadofiBi 

Erofiinr  omnibus ,  qaonim  poteft  tnwiefle  hg.  &  adina  fiae  paflina  numquam  truifitm  iingnlarcM 

credt  ii.tn[)riHaf,&i.  rlr.&Lfcq.  l.id(mindui/bu>  i^.  (ijLalTorcm  leg.vlr.  %.i.infr.decotttT.  emft.  ieg.  1.$^ 

ia.i^.  talepdSim^Ojn />rinrif>.«<i.Nccadicmjpci-  beres  *i  SC.  Trtbdl.   Proindc  vidctur  oadlum  has 

imecquodquifquisiiiM;  uiicinir,indabk»caam  efle mtxram ex teali  &  pcr(onali.  Eltenimtnie 

hcrcdi  iuo  pacifci  mtcliiginn  le^.fi pjclum^. infr.de  quodpcnincradhcrcdcm  crcdiroris,quoniampa- 

frohM.  liuc  quod  hcrcdu,  &  dchiiicbvnacadcm-  divcroanontcpugnantquodfufliat  L  uitm  it^tt- 

quepcribnaeflc vidcatur  l^.  heftim^^.dereptLtur.  tutitntm  p.|«f.MljM.(/c  brrr^.is(Rr.  PafiMlt «ei^ 

Kwr».  48.  in  frintif.  dt  mranr,  k  mmtnt^rxftu ,  liuc  quod  ad  catreros ,  qiiod  (i  in  rcm  conoeptam  ex- 

qubdlicrcdisquoq}  pcrfbnapro  adicda habcatui:  prefliflicflet,  vriquclinguiaribusctiamfucccflbii- 

idcnimiit,  quiain dubiopaau cclcturcfleiniein,  bas  piodclKt.  Heiedcm  poit6  hic  cjbmdidmos* 

non  in  perlbnam ,  vt  niminuu  non  tantum  credi'  QoneumfiiltimiilteUigiiiiiii»  «li vcidac  iue  duili 

tori  piolit,  <cd  8c  ctedicoris  heredi ,  alioqui  Kodt  heresfir,  fi^onihesiBiitfiinraR>resfiaehonotaiM 

pignons  vinculum  rcm  iplain  oblipif.iin  afficit,  lint,(inc  ciiitlcs.  CuiMibMdifuiltbonoiumpofle/- 

nonpei(bnamibiamobli^iis,i^.pi{Mrij  ly.tnfr.  (bi,is  cuircftituta  eft  cs  TtcbcUiaiio  hetediQs 

i(r/*i^R(>r,/.^|Mwifi8.C.«HCNon  ideo  tamenconic^  tecttllibeitatiiciaftboidladdicaBttir,  etfiquiahj 

qiicn^crict^vrpaihiraipliimdcvcndcndopignorc  funt,  qui  cinn  vcrc  nOn (inrhcrcdcs, ramcn hcrc- 

omnunodo ,  in  rcm  vidcn (Jcdcrci no  in  pcrlbnami  dum  loco  habcntur.  In  pnuiicgiis  cadcm  quzin 

qoia  pollcc  cflc  pcrfonale,n  id  a&um  cflct,quod  padtis  diftindio  adhibetur  j  ah  rdlicei  perlbnalh 

tamenindubioprxfumcndum  non cft, vt  diximus.  lint ,  an  rcalia ,  id c(t an pcrfon.T , an  rei  &  caulzciH 

enim  odiola  interprctatio  ,  &c  quodamn>odo  ha:rcant ,  vtpcrlonaiiaadaliumnoncranieant,ne 

ftialkna  »  qua:  fodt  vt  ius  alicai  ex  padlo  ipfius  quidcm  ad  heredem,realia  ver6  tranfeaat  t 

quarfitum  cum  padiccnds  pedbiuinieici4aC4U.ji  r«fei4.iN^./UitfJMirk»J9.exf(iiriiwi4i^ 

ftaumt).dtfrttM.  fiovt&ineotniftaKcniininAim  aiib  ut§r.  Im.im.  Cdrr<iMi»r.iia.iis.i.Ci(fri^»< 

adeiusquoauchcrcdcspcirinc.4r/r;..fnmMio.§.i.  t^MtJUH>Bl^lti0llXL(fiftlifr,il^ilfi,  Uk 
it  Mn.  Itgdt.  Itg.  ttUment*  1 6.  tnprinap.  tnfr.  ,lc Mim.  /r- 

5  ^"Cum  pignus  ex  paitionc  venirepotcft  :  nonfolumobfertcranonfbi 
lotam  VeajittpotemyicdobcsteiaquoqaciiYfflutivruias,  &qua:iaidimpcn- 
iafimb 
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f  DE  PIGN.  ACT.  VEL  CONTR.  LIB.  Xm.  Tlt.  VI!:  ^59; 

Ad  §.vlt.  Cttm pgfiiU'  tuminQnt{\vi:i\cd.k.fitnfortmvaf.fuiCMtm.\nA\i-' 

biot.iincn  diccniiuincft,  pgniis  in  onuicm  cau- 

R  A  r.  D  V  ».  Non  folcnr  actcncliquxfianrpcr  (jmi.{jr(im  vidcri,  id  cftnonminusin  vfurasquam 

confi.i]ucntfa?:  l.i.l.i]t(od  dhnur  y.iufr.de durhor.tH-  in  lonc\\\Ug.i.C.d(hir.  vnidit.pt»iior.  iwped.aonpcff. 

T»r.  In)|>icicndiiin  cnimcftinconucntionibusoni-  qucni.idmodum  dicnnus  lideiullorcin  linipiici' 

nibus  quid  princjp.ilitcr  aftum  lit ,  non  quid  pcr  tcracccptum  in  omncm  cjuilim  .icccpnnn  inrcUi- 

•confcqucntiam  cucnii c  polfit.  Arqui  cum  flt  p.i-  gi  Ijfttxro  i;  ^.vbi  diccmus  inf.lecdt.Vline  i\  in  rortcm 

dum  dc  vcndcndopignoic  ,idm.iximcacponlli-  duntjxjt  p^^nus  oblijpruni  lit,  nuUarariocft.vc 

mum.ij;itur,  vt  cxca  vcnditionc  Tortis  quantiras  pioprcrvfur.isid  vcnderc  liccat  cicditori :  nMhico 

rcdigatur  ,  qux  fcilicct  purc  &  ablblurc  dcbcrur,  (bluto  proptci  quod  pignus  obligacuni  hicrat,  (iuc 

nou  autcm  vr  cadcni  viijrarum  <iui  (ortis  rario  inlorrcmdunr.uar,(iuc  in  vrur.istantum,li.ibctlo- 

conftituatur.  Necenim  vfina- limplicircr&r  abltv  cum  pignorantia /f.  ^.fim  fertm.  Pnrnb  ouo  cafu 

lutc  dcbcntur,  Itd  pcr accHdcnb  &  (tcundum  quid  prgnoraririalocum h.ibcc, ccrcum  cfl  vcnaitioncin 

fiib  condicionc  ilb  ji  fm  folutj  mn mtkg.  StU  1 1.&  pignoris  habcrc locum  no  poflc.quia  pignoris  vin- 

fjiff.  infr.  derfuT.  Maximc  vcio  (i  viiir.v  noa  linr  in  culum  rciicrc  nccclTr  ell,  vt  rcs  oblig.u.i  vcndi  po(- 

oblig.uionc  &  (lipularionc  vc  in  Ug.  (emnn  Capui  iic.Quid?  Nonncctuni  ob  cJiirogr.iphanampccu- 

H.fupr.deeoqttodem.loi.leg.^.  Cod.devfur.  fcdo^ao  nia  pigiiusrctincripoccft:  Tet.ttt.C  rtuiueb  chiroj(rt 

tontum  ludicis  pnvftcntiir  winU-g.  ^.Cod.dcpofu.l.  />(a(>;./MsjH.rffin.p£i/f.VtiqucrLrincri  kilacr  cotiadc- 

^ui percellufwNm  49.§.i.  df  ailion.empt.Ug.ijusro <i.^.  bitoicm  ipdim,  (i.d  non  vcndi,  liucdc  >.!illi.dicMdo 

ittfr.locAT.  Dcniquc omni  ca(u  vluraf  (unt acccllio-  pignorc conucncrir(iuc  non.  Itacnim  rimlus  ille 

n.s.  Eigoii("orspioquapigmisdarumflicrat,(blu-  inrciligcndus  vidctur,  dc  qno  tamcn  iatius  alibi 

1 1  llr ,  non  dcbct  pigiuis  vcndr  pro  vliiris.  arg.  Ug.  (cribcnniv :  Ilr  not.indus  cll  ranqu.iin  (inguiaris hic 

fotutunt  u.  ^.fiinfcrtnisiiifr.  DEc.Pignnsd.irilblct,  cafus, iii quopignoris  rctcntio  /itil.irur,  vr  tamcn 

vrcaiicum  (ic  cKdicori,  non  tantumpto(oitc,(cd  vcndirionon  pcrmictatur:  nonranrum  autcm  pro 

ctiain  piov(iins,  qiiia  ncc  aiitcr  indrtnnis  (irruari  ^luris ,  qux  principah  dcl>iroaccclUiunc,  pignu» 

crcdicotpotcft,  quani (iiS: (brfcm&.' v(iiras(ili)dc-  vcndi  poccft,(cd  cri.im  pto  iis  omnibus,  quar  in 

bi' 'S  (iuc  cx  llipulirionc  ,  liuc  cx  mora  dcl>itx  ciulam  corcnundi  pignoiis  impcnlalunr.Naiu  & 

fint»  .-onlc^quann .  I.rgo non miniis pco vliu iscriam  i>ro its impf lis pignus datum  \  iJcri dtbi.t , pioqui- 

naturaiitc.  tanrum  iL  bitis  quam  pro  fbrti  dcbita  hus  ctiam  rctcnrio  pignoris  coinpctit,  non  minus 

pignu-vcndcrc  crcd.torpot  .  fV:  ni:niium  ciim  pi-  quamcontrariaacho  pignoiaiiria,  vt  initioluiius 

'            cnu%  cx  p,adionc  v<  nt'itur.  Qui  cr.ini  patil"ciiitr,vt  lcgi';  vidimus.  Quamujstcporc  dacip(gnori.snihil- 

•             Jiccat  (ibi'pignus  v(ndcrc,dv  omnilijavtilitatcpa-  diimconominc dcbcrctur.  Ncccnim  nouum cH, 

'             cilci  intclliguur.ni  tproindcdiil!tigiitndumcft,an  vt  i  tiam  (iitiir.c  obligationipignusacccdatJitnic& 

'            vfmx  cx  Itipi  lacioilc  ,  r..;  o.l: Jciiudicis dcbcan-  {\A<n\\Xov  \.^.iiijr.ieptgmr.l.6.%.i.def!deiuff.\\in^c 

'            cur  ,  fcd  tantiim .an  in  cas  qao^iiic pignus  oblig.i-  qux  diccnius  adi/.§./« in jortem. 

I 
» 

t  t).  VLfiANvs  libro  i8.ad  Edidum. 

t 

SI  rcm  alicnam  mihi  dcbitor  pignori  dcdcrit,aut  malitiosc  in  pignore  vcrfatus 

rit»:diccndumefl:,locumhabcrccontrariumiudicium.  ^ 


1 
> 

I  ...  ' 

1                             Adl.SiremdUfn*m^.  pignoris  conllinitiocfficaciccrrcncar.Pignorariria 

,  vtibpccroiulisactioclljadquaminduccndam  lii^- 

i                 R.^T.  DVB.  Ac1iopignoraricia,fi^Jcdtitrta,  li-  ficic  prxccffiftc  conucnrioncm  pignoris,  licct  ab 

i             Bc  contrafia,locum  hancrc  non  potcft ,  nili  confti-  co  tadlam  qui  ius  ici  oblig.ind.T  nullum  habuetit. 

tuto&:intcru.cnicntcaliquo  pignorc,  ac]uo&no-  Quodciiilndiciinus^rcmalicnampignoridarinon 

mcnfump(lt.Vndci!v:diciruraPapinianoiudicium,  poflt-,noncbpcrrincr,vtqui  icni  alicium  ignoran-  ' 

quoddcpignore  daroproponiturin  ifenulr.tnfi-.bot  tilticnsdcdir,nonobligctur(quidnicnimobligari 

rit.  Atquinalicn.-c  rcipignusnon  fubfilht,  ni(i  vcl  dcbcatcx  fuomcndacio&  dolo,oim  ignoranrcin 

c\  volunrarc  domini  datum  (ir  ,vclpcrdolum&:  crcdirorcindccipcrit?  l.rmahni.m  .^i.tnfr.hoctit.) 

dillimulationcm  domini  Ug.  alicna  res  lo.titfr.  tot.  Icd  vc  crcdicor  talc  pignus  pci  hypothccariain  pcr- 

'  tit.C.fialitn.TCS pigner.dat.fitU^l.iniiher  u.C.dedifir.ici.  fcqui  non  pollir.  C.rTcnim  li  dcbiror  ,  qiii  ctiam 

fifnor.  Er£;o  pignorariria  conrtaria  locmu  habcrc  iticns  rcin  alicn.im  pro  fiiodcbito  pigtioiidcdit, 

hoc  calii  noi)  potcft,  non  m.igis  quamdircda.  In  poftca  crtditori  liio  dcbitum  fohiciit,  nulladiibi- 

coqiic  alia  caula  cft  pignoiis ,  alia scnditionis  ,  rts  tandi  t.ti;(a  tft ,  quin  pcrindc  pignnratitiam aitio- 

enim  alicna  vcndi  pottli  ,litcr  camdominits.iufcr-  ncmdirtCbm  habcrc  dcbcat  ad  rci  in  pignusdat.* 

rc  poftc,i,&  vindicarc  quandoqiic  poflit  l.rtm  alie-  rcpctiiii>ntm,  a^qtic  (i  ix  in  (iintn  propriam  pignori 

iiJiii  i^.infi.de  centr.cn!pt.  .'\c  rcs  ahcnapignori  daii  dcdillir:  nc  alioqui  plus  i-.iris  h.abcar  acoitorcx 

vtilitcr  iion  potcft  cxtra  cos  calus ,  qiios  diximus.  inutili  conftiturionc  pignoiis,qu.-im  habitutiis  fnc- 

IDec.  Alia  ratio  conftinicnda  cft  adtionis  hypo-  rar,(ivuli$pra:cclIilU  r.Qt!odccfrcab(iirduin&:ri- 

tliccarix',  alia  vcrbpignoiariri.xpcrdtnalis ,  (lucdi-  ditulum  c(Icc  arg.l.iit  lclloii.  i.fiquii  firHiiin  iiifr.  dc 

ic<fla  illafit,(iiic  tontraiia.  Nam&:  li  vtiviqueadlio  (,tpt.& pofilwi.  t^iidnicigo  liabcbitctiaincrtditor 

pr,rfuj'pnnit  pignoris  aut  hypoihccc  conftttutio-  tontiariam,  li  dc  dolo  dcbitoiis  vclic  conqutri  i 

ncm  ,  attamch  hypothttariacrigit  oninino,  vrpi-  qitod  rcni  alicnam  ignoranri  fcicns  pignoridcde- 

gniis  rcCl(;ac  vciiucr  tonfticucum  fic,  quiainrcm  iitrNamquod ad obligaiidas pcrfbna;  dcbitoiis 6< 

acrio  cft  ,  quxproindc  (lipponirafFcdfcimcflcrcm  ticdiroris ,  nihil.aliudicquijimuj ,  nill  vtinterco< 

Tripculopignons,  quxpono  afiici  nonpotcll,  niG  conucnerxr  dc  pignoic,  nonctiAm  illudcicigimus^ 


Di 


ANTOMII  FABW    l  C.    RATIONALIA  ' 


Vt res  pignori  data  iurc  obligAta  /it.  Ncqaeiitco 
'«lif{efei&vU*eft  inccr  pignus&vcndicioneiiiKi 
tnar:nam  quenudmoaumquircinaiieiuuiiven* 


qnamiuamdedcritpignoTi?      -  -  J 

a  Jfut  mjlmtshn  pignon  verfttOs fit.  F.xcmpiadu6' 
«tdkn  AccurJliu.  Pamum  cz  Azonc,it  debitur  tcm 
<iit,cVfcobligatdecuidionc,&cmptoiemaife!u-  quideiiifiianrob%aiierit,  &pignoridcdcrit,  fed • 
tioncm  predj  did.l.rm4ltaumlji(]uisMienjm  j^CM  qttam  fcicbat  obligari  non  pollc ,  (oxxi  ob  exprcP 
4itfiM.rinfr.  lu&quii^m  alieiiam  «icdjtpignori,  umprohibirioncratcllatonsvtin  /.fjfa^S.  §,/«»- 
obligataccipicntemcicdiroiem,vffoluroquando-  ilMmafilhdtltgkt.i.k^.rit.C.derti>.4lttn.iUHalicMiid. 
cunqiK  dchno  cam  rcm  .idboiic  pignorariria  illi  Altcnimcx  loaJinc,  (i  quis  facns  obligaucru  !cr- 
ipliquidcdit,icftimcrctcncatuf  ^.o^«0i7«fi«/f.(ncc  uum  fiircm  ,  qiu  poftca  crcditon  tijttum  lccciitvt 
cnimadiop^aoiaritia  vllam  habctimplicitamdo-  in  l.fiferuus  }i.t«/.)w  M.  Vtrumquc  cvcmpluniie^ 
minij  quarftioncm ,  cum  lit mcrc  pcrfon.rliv )  &  fc-  ilum  cft,fcd  taincn  ali)  plcriquc  cUiis  lunr,&quo- 
ipfumvialTim  obligat,  vtobdol|un  fuuin mcn-  adic  occurrunt ,  in  qujlnis  cuenit ,  vt  in  pignoro 
oacium  adionc  contraria  pi^tteatit!.t  couucniri  cbndomalirioseverKturdcbitor, vtproinctctcneii 
polfir.  Quomodo, &  h  mahrioie  vcriacuseOct  dt'-  dcbcata^oe  pi^ocatitia  in id  omne  quod iiuef 
ca  pignus ,  vt  (equitur  in  icxni ,  aur  eiiain  fi  quid  in   cft  crcditoris.  Si  tamen  idem  creditor  etiam  fide- 


illam  rcm  pignori  datam  impcndillcr.  (^i  i  cnim 
6ontc  cecu(uetdcbitotfptum  mipcnlaium  rcAi- 
tutionem,  quam  recufiifcnon  ponec,  Ci  piopnam 

rcmpignori  dc JilU  t:-  An idco  fortc mclioris  condi- 
cionis  cllc  dcbct ,  qnod  rcm  alicoain  icicns  tan- 


iulforcm  aiccjuiir,  non  iJco  fidciulTbrcrahahcbit 
obiigatum,  quippcqui  uon  pio  ptgnoie ,  iedpfo 
pccuiiiadcbia  ndeinllnit,  vtclcnniierPMdu^ 


potefti 


I  f  Noii  camum  autcfn  ob  pccuniani ,  ledl  &  ob  aliacn  cau^  pi^ni^^^ 
wft:  velatifi  quis  pignus  alicui  ckderit,vt pro  (e&ddubeat. ..  ^ r>  ^ffs^y^'^^ 


Ad^.i.NonUMtMm. 


comptchendat  T.ttmiM  itSmI.        i^ft  a6d^ 

ccrr^-  dcbcr,<]uoc!  Ici  iprum  cft  in  \tg.  (lrtit(Ti  o8.w<t. 
ttt.  dcbitorcm  intclligi  cura  a  quoinuitocxigipe-* 
cu  n  la  putell:  At  Vlpianosin  hoc  $.cum  de  peciudi 
loquitur, dcpccunianiimerars  mrc!!i:i' ,  quxop», 
ponitur  cxtcns  rcbus  omnibus  qua:  lunt  cxi.ap^ 
cuniam  nuincratam  iul.l.ft(UKu.  Dcniquccx  qia'i. 


R  A  T.  D  V  «.  PienOK  non  aiia  dc  caufa  darur, 
bnim  vr  ii  pecuniacwbita  nonfbtuctur,  ptMTic  crc- 

iiirorpignusdiftrahcrc,  arqucita  indcmnit.iti  fux 
confulcre  ,  vt  di.ximus  ad  l.  ^.fupr.  Atquicx  pi- 
gnoris  vcndirionc  nihil  nili  pccunia  icdigi  potclK 

VcndiDocnim noh  fic linc  prccio,  quod  poiroin  caula  potc(lquisclIeaiteriuscrcditor,ctiainpigno« 

pecunianumerara  conlidcrc  neccfleeft  I.  i.in^.t^  raritiuscllc  porcft  ii./.mb^fbr<^<.  Proindcliquis  ' 

(entr.tinpt.Li.dtnr.Ptrmm.i,fnd«m  lnfiu.deempt.&  fidciudbrcmquxnt,  nccficil^inueniac,  niiiuata 

VMMiir.  Ecgpnoniu/ipfo pccuiuadcbitapignus  dari  ptenorc,  etiam  ex  hac  caii&  pignus  darc  potctrt^^ 

potcft.  Dec.  Omniohlfgarioni acceocrc  rtr,nus  loftaenim&honeftahxccaa&eftdandipignoris,  ' 

potv  iKlu  u'  iS.-  -'i(i  . \<  A\'.i  hi.nibypothttti;.  tnjr.de pi-  vt  inuitcrur  vA  liiiciulicndum  is  qui  .iIiotjui:i  fidc-v 

«m.l.i.dt/uler.tff«r.  td  cll  non  tantu:n  i.uc  au^is  liuc  iuHiuusnon  clli:t,cum  ncu;lUtas  dandi  iidciiiiroiii(| 

onoiaria,titte  dcniqucnattir.ilisduntaxat6hliga-  aliquafiibeftvtin  l.i.S.vlt.fiifrMmiit.&ttt,ttt.fH^ 

tiolit.&liucptarlcns,  fiucfurura,  fcu  cri.imc;iiuf  ftinfil.(o^.int.  Ncc  cnnnlibcramr  dandopignus,qu^fi 

cunquc rci obligarioproponanii .Dcbitorcnim clt,  latildaiccogitur  l.i.  vbi  dixinu!-,  til.tit.  Plan<)  honc-S 

■^uiiG)iiiscxquacunqiiec3ii&aliquidck-bcr,licut&  ftamcauiameflc  oportcr  ub  cpum pignus  dcnu'^ 

Cicditofillccuicxquacunquccauladcbctur  l.cre-  non  rurpcm,  vtbcnc  hlcnotatAccUrliuscx  l.i  & 

ditnesio.&feijqJ.cottdumules^^.&fiqjUmb.fi^nifit.  i.cAt(ondtS.tb turp.cMf  Hoccnim  tit  cxprimoiilo 

£t  ubligarionem  difHniinus  iuril  vincalum ,  quo  iumprincUMp ,  quo iubcmur  honcftc  viucrc  l.iafii.. 

neceHinteadfthnginiur,  noa  tantum  pecunia:,lcd  r«f  io.f  4^.i<(iii/ir.&'i8r.cx  quo&  cxicni  pcoJic»^ 

g^efatiretalicuias  fd  fohimi^  caufa  inftitMobli^.  fc6niromnia,  qitz  tarionc  pabliat  liiineftaKis  fieirf 

Ncmoautcm  ncfcirtci  non  cn  !  u  uspatcrc ,  qiiam  vcliubcntur  vci  prohibcntur,  vt  docuimus  in  luri(Vj 

jccui^i  c  l  reta^MdhojJt  verb.fifftifif.  quamuispc-  piudentix  papiniancx  li^nria  ad    pewtlr.  nd.  dL  ^ 

(toni.^:  i{ pcllatio(icctiamgcncia]is,vi;onttu»on»*  iiwrf.d»ii|/iir.»iftf*- ^^^Y'' ' 
iuao,  qu«  in  cuiulque  pcnqmonb  ^  paflun^  .  . 

f  Propriepignus  dici[nus,quoda(lcreditorcmtta<^ifit.  hypothccam,cum 


non  traafit,ncc  po0*elCo  ad  creditbttinu 


Kat.  d  V  b.  Rc:ii  (impl:circr  cum  dicimus.rcl 
tatcm  &  dominiuni  ligtulicamus ,  nonnu* 


Mopnci 
damoo 


gmis  ippellaittiis  IftAs^ijli.i^imi*  vai^{|(^ 
nan(}uamttansferrdominiam,nec(itradirioi^aK  ■ 

ta  lit,  quianonomnis  rraditio,  qu.itnuis  .idonino 
,  .  &datcaiisfcndoiniiuum,tcdcatancumqa«litcx, 
tm  pofleffionem .  Vnde  cltquod  Vlpiaifiisicri-  iuifai  caiifi,  id  efttee;dnlIicogni^&td|iiobata^' 
bit  in /.  §.  rlt. infr.vti pofiid.  aliud clTcr  rciprccium,  &  habili  ad dominium  rransfirR-ndum  Ug. imnquam 
ahud  pollcllionis ,  &  icparaiamclTe  ciulampro-  nuda ii.de aiquirJ^er.domin.l.j.fupr.fivfiisfi  fet.  trgo 
prictaris  &  poflcinonis  in  LuiJuum  dutein  edtat  t*d.  vertim  non  cft,  quod  hic  ^^yjljllis  rcribii ,  pcopiij^ , 
tit.l.natttrdtttrii.%.nihil(ommUHt&lftnjnfrincip.dt  pignuidici,  quod  tranlitaara^rorcm :  lempe^ 
^VK-iSf'  pit^i^i^^t^riamA  fiiccimi^ilis ,  &    ctut»mg»fit  propriecas  ly^ris ,  &  fola  pollcllio 

^«eaiineacur,  quam  nufgirfnfiiiKpi*  pigpp  i.u 
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DE  PIGMOR.  ACT.  VEL  CONT.  LIB.  XIIT.  TIT.  VIT.  cJSi 


infr.hoi  tttul.  D  £  c.  In  vnaqtiaquc  rc  duo  pp- 
tifllmiiin  conridcranda  funt  :  Proprictas  & 
noirclTto.  Ita^uc  ctiam  rcs  rranlirc  m  alium  di- 
citur  ,  cum  poflLilio  fola  tranlit ,  licet  propnc- 
tas  non  tranfcar.  Et  vcio  ciim  rcs  corporalcs 
cxdicantur,  quxtangi ,  vidcri ,  autalio  corpo- 
risfcnfupcrcipi  poflimt  leg.  i.^.tiutddmfupr.  dtverb. 
dutif.  &  ^pua  luftinianum  tirjereb.  (orpor.&itKor' 
ftr.  appaict  pollcirioncm  illnm  Iblam  cflc  ,  qu.e 
tangipotcft.quiaincorpotcconliftit  nonpropric- 
tatem  qux  totaiuris  cft ,  ncc  nih  intcllcduPctcipi 
potcft,&:apoflcflionc  lcccrni.  Ergo  cum  Vlpianus 


hic  fcribit ,  pigmispropiic  cflc,qut}dtTatilitad  crc- 
dif  orcm,lic  ncccilai  iu  acaj)!  Jchcr,  vt  quanruir.  ad 
pollcirioncm  (blam  tranlcat  ,  non  qiiantum  .ul 
proprictatcm.vt  conftat  non  Ibliim  cx  a.Uum  &foT- 
^ .1.  /cd  ctiam  cx  co ,  qiiod  idcm  Vlpianus  noftcr 
hic  fuhiicit,hvporhccani  cllc  propric  non  piqnus, 
ciim  nccpoJlilltond  crcditorcin  tranfit.  Nulla  ta-' 
mcn  ir.tLf  pignus  &  hypothccam  diftcrcnri.i  cft, 
quod  pertinct  ad  adhoncm  hvpothccariam  l.rcs  bj- 
pothect  0.fcnttlt.iitfrMfiguot.^.ittm  SeruuiulnftitJc 
A(lioH.l.i.ftipr \hidixinms, Sc  cxtcra  qui m[  huius S. 
iiitciptctatJuitcmadfcmpoflcnt,cx,phcauimus. 


3 .^Omnis  pccunia  cxfoluta efTe  dcbct ,  aut  eo  nominc  fatisfaiSlum  cfTcjVt 
nafcatur  pigneradtia  aclio.  fatisfadlum  autcm  accipimus  ^qucmadmodum  vo- 
luit  crcditor,  licct  no  fit  foluiu.  fiuccnim  aliis  pii^norib.fibi  caucri  voluit'',vc.ib 
hoc  rcccdat ,  fiue  fidciulToribus  %  fiuc  rco  dato '',  fuicprctio  aliquo ' ,  vel  nuda 
conucntione  ^ ,  nafcitur  pigncraticia  a£tio.  Et  gcncralitcr  diccndum  crir,  quo- 
tiesrccederc voIuJtcrcdicorap)gnorc:vidcricifatisfadum,/iis, vt  iplcvoiuir, 
ribicjuu:licctinhpcdeccpius  litS. 


Ad  §.yOm/Jti  pecuaia. 

RAT.DvB.SiL-uri  pccunia  niimcr.itaper(c  diui- 
fibilis  cft  numcio ,  it;i  &  ncc'.ini.vobIi;.;<itio  &.  lo- 
lucio  l.i.tn  priiu.LftifttUttomnodiiitiwur-iJe  rerh. 
obH^.  Ecquamuiscrcdnor.cui  ccita  (iimmadchc- 
tur\  non  lit  coi^cndui  pcr  p.irtcs  accifKrc  lolu- 
rioncm,  quia  foKitio  pct  partcslubct  inagnain- 
coinmodacx  partc  ctcditoris  Itg.  t,.iti  prmip.fupr. 
fdmtl.  erttfi.  fi  t.vi,cn  .ctcditor  .iccipiatvltroparcts 
folurioncm,  conftat  libcrdrioncn.  proca parrcdc- 
birori  conriiigcrc  l.ppuUtUifuni^.^.i.itifr  Jtfolut. 
fibi  cnim  dcbct  impuratc  qui  ^lfro.'.cccpit ,  cum 
non  cogcrcrur  :  atoui  fublata  pcrfon.ili  obligatio- 
jicproqua  pij^nus  datura  tuciat,pij;noraciriaadio 
n.a(citut,  quia  cum  pij;noris  oblig;^rio  fitncccflo- 
ria  ,  vr  lipiusdiximus',  non  potctlmancrcpigrius 
obli^atum  proquannr.irc  i.!m  htliit.i,  ncctantilp 
Ci  Iblutio  vcra  fit  naaUTdis ,  fcd  &  fi  li<aa  Sc  ima- 
giiutia  ,  put.i  pcr  nouarioncinl.  iiouAtieHe  i8.  tnjri 
ienouit.  Ergoqucmadmodumfi  totapcainudcbi- 
la  cxloluta  Itt ,  nafciiur  in  totum  adio  pignoratia 
pro  totopignorc  icpctcndo,vt  lcriptumcft  inhoc 

Ita  &  paitc  duntjx.u  Ibluta,  ducndum  cftpro 
ca  parrc  nafci  pigiiorariu.-.m  ,  vt  cadcra  iit  rario 
panis  ad  parrcm",  <]U.c  tonusad  totum  VK/g./.^a^ 
dt  rotA  j6.ft(pr.  dtret  vendic.  D  t  r.  Pignons  caiifa 
indtuiduicft,  ciimpigiui.-conrtahitui I.rfffi  heredt- 
gartjim  Cyinfi.dt  luvccicditori  compctathy- 
poihccariain  folidum.nductliisrcsobligatas,  ctiSfi 
inaior  pars  dcbira:  pccunia:  loluta  fit.fimodb  ali- 
«]uiddcfitcxdcbiro  liiic  fortisfuic  vfiirarii  /.  quM- 
diti  r,.&pafCodJe dijhM\.pi«nor.l.i.c  i.  C.  dtbit.  ven- 
Ait.ptgnor.  iwped.Kon  poff.  Lrgo& indiflolucndopi- 
ghorc  eadcm  iuris  ratio  ficcrc  dcbct,  vt  caulam  pi- 
gnoris  indiuiiaincfll  oportcal,&  qucmadmoduili 
totaiii  pccuniam  cxfolutam  cflc  oportct,  vtfnhi- 
bcatur  cicditotihypothccjria  ,  ita  vt  n.ifcatur 
'dcbitori  pignor.ttitta :  6c  quamius  folutionc  partis 
«lcbin  tollatur  pro  c.i  jvrrc  pvribnalis  obligario, 
&  conlcqucntcrpro  luinn  :  Iblutatollatui  vinai- 
Jum  pignoris  ,  att.urcn  pio  r.t  p-.ttc ,  qux  rcm.i- 
A^t  dcoica  pignus  totuin  jS:  in  loiidum dutat , quia 
Tom.  IU< 


indiuiduum  cft:  ficut  &  condicio  t.icita  qu.T  t.im 
hypothccarir  quam  pignoiati.i:  a(ilioniincftindi- 
uida  cft  ,  vtllinr  cxtii.c  onmcs  condicioncx  l.Pli 
fkndut^C.infr.  dtcoi>di(.c  doKon^r. 

a  SatHfAiUm  auttm  MCfipiuius,  Rat.  nvn.Non 
porcft  libcran  pignus ,  ncc  pioindc  nafiri  pignora- 
ritia,nili  prinopahs  oblii;ario  lbliitalit,vtproxiini 
diximus.  Arqui  non  potcft  conringcrc  libt  rario, 
nilt  ibiucocoiplo  quoddcbcttit  non  ctiam  lialiud 
fto^\iaLeumAquoiC.&f«].c2'}d.dc  lolut.   Eigo  ncc 

Eutcft  vidcri  (aiis^adtii  crcdicori,  cui  pccunia 
anir,  fi  diudci  fohitu  fit,  quam  pccunia ,  maxintc 
verb  ciifn  (atisficbo  pro  (blutionc  fit  l.fttufaciio^i. 
infr.de  folut.Vt  proindc  no  aliiid  vcnitv  dcbcat  m  (a- 
tisbctiotic, qu.liiu]iuHl vcniicr  111  rnUitionc.  Drc. 
Etialbiuiahudptoahopotcft  volcnti  crodicori/.i. 
$.i.'i«rHi  dMio /«p.rffrffc.cr.-rfir.Quidcnim.igirpiator, 
aini  diilat  aihoni?  crcditori,nili  vt  ci  latishac;  Ergo 
fi  crcditori'  fuisfcccrit,dcbitoc  alircrquampcr  lo- 
Itirionc  ciusipfiusquatitatis  qu^  dcbebatur,oiimo- 
do  lari";faCMi  fiteomodo,  quo  crcditorvoluit,di- 
ccnduin  cft ,  pcrindc  nafd  pignQiatitiam ,  acli  lo- 
lurum  cflct  illud  ipliim  quod  dcbcbatur.  Idcnini 
cft,quoddicimus  Litisfa(llioncmprololutioiic  cfle 
non  quidc  oblara,lcd  fxiii  d.  Lfjtisfditio,  iunii.l.i,^. 
inde  qtttritur  inf.  de  oper.ttotti  m<»tf rxr.Satiifaccic  cnim 
vcllc,nihil  piodcft ,  (cd  larisfccifli'  prodcft,vr  fubii- 
citiirin/./fi/.  &  aptrtius  in  l.ttem  lihcrjnirc^.^.i.infr. 
quib.md.pi^n.vel  hjpotb.foluit.  Is  cnimqui  ('irisfccit, 
(ctnpcr  liabct  quod  obiicur  pctitori  Lftpiipttlus.^^. 
tnjittdcmlnitn.tutor.  Obl.uioncm  fiquidcinlatista- 
(fhonisiuftc  tccularcpoccftcrcdifor,  quialiud  pro 
alio  acdpcrc  ncc  vulr,  ncc  cogitur,  fcd  facta  poft- 
qitam  finr  fcra  &:  inutili.^  rcciilarto  cft,  ncqiic  porcft 
vidcri  f.i<2a  itiiuria  ci  quiicmcl  voluit,Lcttnodii 
nolii/.mrf/m  9.  h.t.deaqiiA&M^utpluu.Ancnd.t^c^ 
quc  nirfiis  potcft  obligario  lurc  cxtincla  cx  nud* 
crcditorisvoluntatc  &:pa-iiitcntiarcuiuilccrc  vulg. 
l.quirei  98.  arenm  infr.  defvlut.  Lobcam  ctufam  iji. 
infr.  dt  prdfcr.  rerb. 

b  Siue  aliis  pigntfribus  Jibt  caueri  roltiit.  R  a  t. 
D  V  D.  Non  patitur  prxtor  in  cxccutionc  ludica- 
ti  obligationcs  hcri  cx  obligationibus  /.  4.  aii 
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fftditr  '^.  ie  ft  MT^.  Ergu  ncqne  id  indaceiuiam  6a»  vtnm  cft  cofiAenaC-^pig^ote,  HrcMhill 

ra  cx  pignotibiis  ficu  ,&  pro  -vno^i^urc  aliud  pi-  pignoratitia  locum  habcrc  hoc  caJi  poccft ,  vtw^ 

>gnu5dari,neim6cfldi»abeatiirmfiitrana.  .giun^tanirCaitistn  iJJtiiimiit  ^.i.  Dic:Cto 

D  £  c.  Alta  rino  cft  (atisfliAionit ,  <|ua:  ofFcr-  expromiflbr  danirab  co  <]ui  iairi  obliqanii  fuit^ 

tur  in  cxecutionc  contradhis ,  vt  hxc ,  dc  qua  agi-  cxpromilllo  fixcit  nouaricincm ,  nouaao  uutcm  h- 

fnus,aliaiUitu>  qiucin  execattone  iudicati,  dc  qaa  bcrat  pignus,nili  conucncrit, vr  pignits  cepeiatw 

itt4.  S. *it prdtoT. Qux  p>riori$ gcnctiseft,  nuJlura  ad-  'leg.f»lattim ii.     i»fr. hoi uf.Ug.neMatmt i9, dtttnixt. 

fcrt  crcditori ,  ncc  rc.pubiicjc  incommodam  ;  Co-  Atqui  tiadamus  dc  cxpronuflbrc  dato  a%  cp  qiu 

liuscnim  crcdicoris  intctcft,  vt  quomodo  vclit ,  ci  iamcraf  ob%KUS:Alioquipi^gnodlkqilo<ldeiUfe|^ 

£iti$fiat.  Qu.T  vcrb  pofteiioris  cil  getietis,&ctc~  'obligatio  non  tcncrct.Ergo  pcr  cxpromifllionem 

«lit«ri  &  rcjpubhc;c  plcrunque  notfinod^&tnutilis,  non  miniis<2uam  pcr  aliainquamhbet  nouatidnis 

fcd  ctiam  damnotacft:  crcditon  quidcm,c]uoniS  /pccicm  pi^nuslibcratur,  &:  OonicqucntcrpigiBal^ 

iipro  pccuniatibicxiudicatodebitaobligacioncm  Tatitia  penixle  atque  pei  ibiiitionein  inducitarr 

««ccipcrcc.parnimfibitamexcaiffi  iudicaaperieca-  Namquodadobligationempinunnidain  attincr, 

tKKicm  .td  iniuuin  .thcrius  petitionis  rcdigcrcT  ,  r.intilrn  porcrtnou.'=.tio,qu.intumrolun'o,ni/iqiio<i 

«juodnonicucmcommodumcft',  vtcriamhoclb»  iolutio  naturalis  raodus  ciltollcadjrobligauotus^ 

lopccrexm  miaorreftinuinintcgnnn  poiHt/jMiMsr  nouatio  autl  ciuiIis&£dtS*  l^.-fi^.Aj(ltt.^4iuf 

«mnw  ^o.tn  prmcip.fuj».  de  nnnr.  rcipivblic.r  vcn^  hijlin.Tit.qutb.mtHMbligseSit.^f.i.&pjjf.iufr.demuaf.  \ 
quia,liobiii;,itioncs  cx  cibli^Ationibu,  hcicnt ,  lu-       c    Siae  frtcto  altquo.  K/.t.dvb.  Cuni  pignu»"' 

ccflccflcttfcrictiamdclitc  litcs,  vtlcriptumcftin  rcdditcrcdi;of  acccptoadcbitorcpicdo,nainu!ed 

(i.  ^.Mt pntn ,  quod  a  publica  vtihtatc  vaWc  alic-  vidcri  potcft  acccpillc ,  quod  fib;  drlit  !.r:ri:.':a!ia<f 

iiumcft,quxlitescxecratur  /.  4.  ^.i.fupr.de  MititM-  cnim  cft  dcbituinproqiio  piginib  djrumcll, aiiu<i 

^WHr. Ml{^/!(fti&ncra$cllc  crcditi  litcmaitcram  vcrbprcciui.iprgnoris  prodibitodati  t.  fimpignort 

«»Miuigercexpcimihtismatcria  Ug.  ij.  Ccd.dtfru-  i4^nfrMfiLuAp  fdtiiTmy%.fiionaf»intii^jjttib.meA. 

&  Rt.e.xftiif.  Ergo  aliud  pignus  pro  atiodSlri  fi^-fd  hjtp.felui:.  Eigo  non  potdVfaits  induccie 

iiihilprohibct.  Qu.rnuiis cnim  buccaiu  piincipa-  pit^noiaritiam  adioncm,cnn.i  p:-'li)  kjcorijp.ioUi—  • 

Jis  obli^tio  durct  >  otue  aha  ad  huncvcriiculum  rionisnomincacccptacft  d.i^(tuuema.Dtc.C9mi. 

diidiftaadiiatiaefty i^tatffltamenvitacalum  pigno-  tmduspignpiisbonaefideieft.  Etbona autera  fids . 

fisfublatum  cllc  fufncit,  vt  pro  i!!.aic,qui  antea  non  cft,  vt  cicdiror,  iJcpignusrrrincat  ,&.  pi<;nori'> 

pignoriobligata  lucr3t,&  hodiclibc-raia  cft,a6lio-  prccium  ,  licutidc  vcndirorc  &c«iptoiciciiptiun> 

ncm  pignoratitiam  inducainus.  Qui  cnimagit  pi-  eft  in  Lex  mpf  11.  S  qui  auftm  timifidts' ^o.tt^Mi 

snoratiria,nonhoc  intcndic     lil>ci.uum  cllc,  lcd  MCiton.tmpt.  Ergollcrcduor.iccipiat  .idcbirorcprc- 

£bcratam  cllc  rcm  ,  quam  oL-ilu;auciat  .1  vmculo  ciumpignoris,  licct  non  idcopccuniainiibi  dcbi- 

£ ignori$,quo  antca  tcncbatur, (luc  fublata litpcr-  lamai^peievideatur, iddrcbque  peiibnalis obii«l~ 

ibnalisobfigatio, Huc adhuc duret  i.i.ilKMiftcr4nr  ^ttiO)CUlpigmisacccllIir,  non pcrimatur.vinculun» 

n priMcip.  l.i.C.  dtlHit. ptgn.  tamen ipfum pignoris ncccllatib fblutum &  fublai; 

c  Siue fidciuffenbui.  R  a  t.  D  v  b.  In  iatisdariune  tuin  iiuclli\;irur.   Hoc  vct6  fbfiidt  ad  jt^oraa'.' 


Qux  nihil  nill  lidciuilbris  dationcm  iignificat,  iu.  riam  induccndam.  Eigo  £c  hoc  cafit  pignorariti«^ 
y«pr.(]uiprtf(f.rog«ir.nonvtimttrAtiIicmffententta,   nafbirtnrdcbitbricidpi^nusrcpctcnBnm ,  qm'aho{^ 

qui  putabat:  ii  Cuifdctur  ilicui  certi  ^cciini.r  no-    quoquc  ciiii  vcnimcli,  voluiili       inorcm  A  pi^ 


ia-4y 


miiiCj  tCQcdcrc  illum  a  pignoribusdcbcrc(/./^.if*  gnorc  rcccdcrc  ,  ciqac  Huisiadum  j llc  quantuiu 

BlyMmr 6.iiifi».ii^J]ntb.mod.ptgn.vel  h1p.f9lMit.ctgo  adpignoriscanfam3ttincr,eomodoqao  crcditor 

cx  fola  ditionc  fidciuilbris  qu.V!niir.Iibcc  idonci  ToAiic.AIiiid  c!"^ 'n  (•  cci.- r' 5 /i  uw:/fMiT;f. 
nonpoccftnafci  .iiftio  pii;iioraritia.  Dtc.Multum       f  l^dnuducoiiMii:rtoi:t.K\i.DV».t4ihiltAmnz- 

iefcrt,anfidciutlpr  piopignoic  ofFcratur  inuito  turalccft,  quain  dillblui  vnumqaodqilcconiun 

crcitori,an  voIcnn:liinuitQ,nonidcbpignushbc-  quocolligatuni  cft  ru!^.  l.nthihjni  mtiirjU ^ <,.<!: re- 

satur:  fcd  li  volcnti  &i  cxpiclTim  conlcnticnti  ,vt  ffttjurJ^outSo.dtfvlui.  Atqmrigiiusnontiuuuin 

per  fiddullbris  darioneii^apignorc  rcccdatur  [hoc  nuda  voluntait ,  led criam  traditionc  contrahirut 

cnini  omnino  eidgicus  ».iiec  hdeiafCMcm  voleiui  L  ^,fi^£tgo  nee  nuda  voluiuace  diiiblui  potcfl| 

cicditoridararacf&fiifficeiet)aIiandeflTqaiafiiffictt  &Item  eo  cafii  quo  pcr  rndiiioncm  contrii£lunt 

{ausfachim  cfle  cicditori  co  modo  quo  voluit,  fit:  &  vcrb  conftat  ccrtoscftcac  lc^irimos  quofciJt 

vt  {criptum  cft  in  hoc  ^.Libcratur  crgo  hoc  cafit  inodos,  vt  coactaKendx,iia  &  diftoluendx  cuius-'- 

piqnus,  non  quia fatisdamm  fit  acditori ,  fcd  quia  libet  obligarionis  I.  i^lijUffMiNiN^  44.$.  pUcet  d9 

titiifadum  ci  fuciit.  Larius  cnim  part  r  :ioincn  &:  ehlig.  cr  allton.  inrcf  «.]uos  modos  nuda  voluntas 


tis  fidciullonbus  d.lcg.  i.  qutlAtud.cogAiit.  Iibcratio  ab  oblig.uioncquijdam  vcluri  aiiciiaaa 

d    Stutrtodatt.  Expromillbrem  intcliigitydlpjfaii  eft,cumisquiliberat  dcbitotem,  eumalieiurc  vu^, 

oblig.irio  difFcrt  in  co  a  fideiu(Ibria,quod  fcni^r  dcatux  $.  4rr.vr0vfr4rif i<i!/ffr.^J<iiiifi«n.bccc  vcl  non, 

pnncipalisnuilquamac^cllbriacft.  Obligatcnte  fiairicxabapartc,  fpcdcs  acquintioniscftab  ipla  " 

K  cxpromifior  pro  non  obUgato^fiucisobligatOs  obligationc  Ubcrari  Ug. ^fiks  ii.  dt  acctptil.  itg.fi 

altquadofui:rit,deindepcrnouarioncm  libetatit^  ft^66,mpt.it0tt,  Dtt.  Pi^i|u>onuntttn>^' 

fiuc  nunquam  obIig.itusfacrit.  leg.&elegjattrj.  ik  tiadttione,  fed  ettam  nuda  vi^Smc  detrftoinr' 

feruus  fupr.  de dtlo  leg.  uliqujnda  15.  1«  prinnp,  conftituitur,  nccm.igisttaditicrp^norisrcmobli«/ 

*C  FffiMM.  kg.  ri  ra  53.  iHfr.  it(4trsif^.  .    i:^  garam  afticit ,  quam  qji(k4^j|iicntio  de  ^pmii  k 

JLat.  I9|ys>  etiam  exptoauflbj^|^  dcbitMem  if^i.  Ug.  i.fuar,  f^v^  fljrr^^^giluin  ,fi  nwwrTrs-*'"  ' 
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DE  PIGNOR.  ACT.  VEL  CONT.  LIB.  Xni.  TIT.  Vtl  «tfj 


ditionc  intcrucnicntc  picnoris  vinculum  folacon- 
ucntiorc  contra<fhiin  tni  t ,  icjiic  nuda  volunta- 
tc  djllolui  pollct  cx  icj;ula  dt(t.  Itg.  mbil  um  narard- 
U.  Ita  &  cum  tradilio  mtcrucnit ,  pertnde  diccn- 
dum  cft,  cidcm  nihilominiis  bacilicatc pignus  dil- 
foluipon^,  cuin  ad  ciusobljj^itioncmconllitucn- 
dam  nihil  adiici.lt  ttaditio,  (cd  r.inriim  piolit  ad 
lioc  vtin  CTcditorcm  podclllo  rraiufcrattu 

vbidiximus fufr.  ttijucmadmodum  nuda  vo- 
luntas  dcbitoris  nignus  conftituit  ctiam  ablcntc 
&:  ignorante  crcclitorc,  vtccrncrc  cft  in  pignorr 
icftamcntario  lcg.non  (fi  tnirum  16.  tnfr.  hoc  iitul.  Ug. 
Luatu  II.  de  alnii.  &  abar.  legat.  Ita  &  nuda  qux- 
libct  volunt.i.v  dcbicoiis  fufliccrc  dcbctad  nignus 
<liflblucndum  k^f$Uttiir  ^.&feqq.&  paff.  (juibmmo- 
iu  pign.  vct  b^potbei.toUit.  Et  li.rc  vcragcrmanacjuc 
huius  luiis  ratic»  cft  ,  non  quam  vulgo  noftri  ad- 
ferunt ,  cjuod  obiigatio  pignoiis  accclloria  tantum 
fit ,  &  modici  niomcnti :  li  tamcn  alicui  conna- 
•^ui  crcditor  confcnlcrit ,  vt  cx  ca  caufa  pignus 
icnuiillc  vidcarur ,  fcicndum  cft  ,  non  alitcr  fubla- 
tum  intdlit^i  vmcuium  pignoris  c|uam  fi  conrra- 
{kui  illc  trfcctum  habucrit  Itg.fuut  8.  %.fi  voluntatc 
(jrl.vclunratc  to  .ted.nt. 

g  Lne:  ni  boc  att  (pru' y?r.  R  A  t.  d  v  b.  Dolus  ma- 
his  abcflc  dcbct  ab  omnibiis  conrradbbus  ,  prx- 
icrtim  ab  '.i  <^ui  bonx  fidci  funt  /f*.  t«u;» fidem  4. 
Cod.  df  uvltg.  £/  dilion.  ita  vt  fola  xquiraic  ludicio- 
tumbonxhdcidolus.Ii  cx  alrcnitra  pjrtc  admilTiis 
£t,yinditttuik^./t(/yi»rf»zi./o/«r.»K<*rim.Ir5.ijaiK/'- 
moii  84.  !>.  qut  teruum  de  Ugat.  i.  Atoui  contradus 
pignorii  bonx  Hdci  t  ft ,  vt  proximc  clixiinus.  tr-^o 
dolus  ab  co  abcflc  dtbct  \cg.  ?.  fufr.  ncc  fcrcn- 
''dumcft,  vt pignus  rcnulFum  intciligaiuri  crcdito- 
rc,i]ui  dcccptus  fuit.  Dec.  Vnicniquc  dia  nimia  fa- 
cilitJS    crcdulit.is  imputanda  cft  lcg.t.SAclum  fupr. 
iU  to  ptr  qutm  fjtli.  trtt.  ncc  cnim  htc ,  tam  ab  alio, 
tquam  il  iciplodccipicur,  cautiufquc  ncgomn  dc- 
;4»uit,  vtin  leg.  i.Cod.  dt'furt.& ftru.cerruft.  ncouc 
Vcr6  cxiftimandum  eft ,  dcccptionis  nomiiic  clo- 
lum  fcmpcr  lignihcin,  vt  conll.it  cx  Ug.tntaufa 
16. ^.tdem romfcniHs  fufr.demwor.Ug.itini fipreuo  11. 
5.v/f/»«.i»^./«4f.Atquinisi]uipropij:iioic,aiitaliud 
picnusaccipit  minoris prccij ,  atit  fiaeiuflbrcm  mi- 
«lusidoncum ,  autcuam  nuciavoluntatc  dilccflit  i 
pignorcciim  fallb  cicdcrct,nulhim  fibi  cx  co  dam- 
nipcriciiluin  inimincic ,  cum  fc  locuplcriorcm  dc- 
bitorcmhabcrc  puurct,  non  cominus  ccnicndus 
cft  crcditor  a  pignorc  in  pcrpctuum  difccfliilc,  vt 
pignoraritia  adho  indc  nafcanu:.  Non  cnim  debuit 
crcditor  tam  fiidlis  cflc  ad  iarisfadhoncm  pro  folu- 
tionc  admittendam.  Dolusiuquc  hoc  cafu  cft,non 
tam  in  pcrfbna,  qucm  vulgodolumcx  propoliro 
appcllanr ,  quam  in  ic  ipfi  vt  in  diH.  ^.idtrn  Nmpo- 
«II»  &  diU.  ^.vUini.Ug.fi  iiui$ tum  alittr  i6.dt  vcrbor. 
tt//^4f.idcoc]iK     in  contradhim  bonx  fidcicadcrc 
potcft,  ncc  m.-gu  acfrionc  dcdolo ,  quamxquitate 
jpjiusiudicij  bcinx  fidci  vindicaridcbcr ,  deniquc 
pignorisrcmiilio,ncquc  alicnario.ncqucdonatio 
eft  l.t.^.i.ijmbjiiod.fign.nllnpoth.folint.l.ttftpignmiS. 
i«/r.(ji(*iMjr.««(/-cre</ir.Vndccft,quodctiainconftan- 
tc  inatiimonio  niulicr  lura  hyj.-iothccanim  dota- 
hiimrcniiitcrc  potcft  did.ltg.  ttfipigiiui  Ug.tttam  lon- 
ftanteu.ltgMil'cuiuiit.CudSC.  VtUciaii.  Ex  hisappa- 
rct,  quod  Accuilius  &:  Banolus  hic  bcnc  notantt 
pignoratiriam  aiitioncm  nafia  quidcm  cx  conrra- 
ih.t  pignoris  mcdiattl' ,  icd  tamcn  immcdiatc  non 
tam  n.\lci  cx  confTa<tlu ,  quimcx  folutionc  Sc  ladj- 
z. .  Toin.  III. 


fad:ionc:/bhirioncmenim  &  larisfa^ioncm  ptse- 
ctdcrc  ncceflc  cft ,  vt  pignoratitia  nafci  poflit ,  ct/i 
mttolus  noh  iniubrihtcr  dilhnguit ,  an  qu.rramus 
vndc  na/caturhxcadho,  an  vcr6  quando  naftarur, 
vt  nafcanir  quidcm  cx  conrradhi  dudum  antea  ini^ 
to,  &  ccltrbrato ,  tanquam  cx  matcnaantiqua ,  vc 
ipfc  loquitur,/td  ramcn  non  nifi  a  tcmporc  lolbrioi; 
nis,aur  porius  /atisfad^ionis.Adivrtcxcmplafimilia 
Acairfiusin  muruu  rcconaliato  pcr  conllimprio- 
ncm.  Narcinircnim  condicbio  illa  ccni  cx  conrra- 
clu  mutui,kd  tx  thc  tonlumptionis  tantum/rg  JMtK 
Crfifurii&' l.prtitd.fupr.dtrtb.tredit.l.fiquifprot*  ^6. 
^.jinummosiHfijU fideiuff.  Ittmin.tchont  tutdxqua: 
nalcitur  cx  luK\-ptiont  rurclx.ncc  ramcn  nill  a  dic 
malx  adminiftratuinis  leg.fituttrt^.&fttj.infiJcruttL 
&  Rartonjliftr.iKm\n  aiitionc  de  dote,qux  non  na/- 
citur,niii  lolutomatnmonioaurfiipcrucnicntcma- 
riti  inopia ,  non  tamtn  tx  dircmptionc  matrimonij 
l.i.  C.  dtrtpud. ifidfiaiia  s.infi. dt bon. datnnar.  l.ficoit' 
fianrt  i4.tt1f.folut.matrd.vb1  adhut  i^.cJeturJot.Kcc 
vcrum  cft,  quod  quidam  crtiiidcrunt,quos  Accut- 
lius  rcfcrr,  in  fuprachchs  caiibus,  iwfci  quidcin  fta- 
tim  adhoncm,  lcd  non  ftarim  cxcrccri  poflc  arg. Ug. 
ftrui &fHij  f^.infdtfurt.Son  cmm  potcft  nal<:i  adio, 
pnulcjuain  caliis  tucnerir,  qui  adioni  caulam  prx- 
oet.  Hincvciotjuxrit  Acturlius:  Ancrgoadhoni 
pignor3riri.T  pr.Tlaibi  pollit.ant^  quam  nata  fit .'  Sc 
rt(itt-  rclponcltt  in>n  pollc  tx  /.i .  1« jin.C. deannal. ex~ 
tcpr.  Prioscniin  cft  o.duit  n.itui.r,  ttinpotis,&  in- 
tcllcctus ,  vtnata  fitacSha,  quim  vtcxringuipofliit 
Lj^.dc  i!tftir.&iur.l.fiparrcm  t<).iHfrttt(if.fufr.qucm.fcr'' 
uitJtHiiit.  Priiiatio  (iquidcmpr.i-fupponithabitum. 
l.dncin  1 1 6.de  vcrb.oblig.  Scd  tanKii  .icldit  Accur/ius» 
&  Oartolus  probar ,  iuri  ofFcrcndi&:  Iblucndi  prsc- 
ftribi  ^^olVv  .irg.l.plureiupo(lm  i'}.CJe  fid.ir.ftriim.l.iiim 
ntri{iimi  ^.'^.coditu lure C. de prafir.^ o . rr/ 40 Minor.l.fi 
fintta  i^.%foftcaquamauttminf.dedamn.tHfcci.  i*roqua 
lcn  tcntia  facit,quod  habct  luris  tcgida,tum  ciui  po- 
tcft  factrc,vr  poflir.iam  vidtri  pollt  l.quipotcjl  factrt 
174.  de  regul.  lur.   Qua  tamtn  laiKint  pollct  cjui» 
cttam  tcntarc ,  pignoratirix  quoque  adioni  pne- 
lcribi  poflc ,  cvun  fit  in  potcftatc  dcoitoris  faccrc,  vt 
pollit  .igcrc  pignorariria,(olucndo  Itilictt  dcbinim  j 
autahicr  larisfadtndo ,  atqucitaimpicndo  tondi- 
cionem,cx  cuius  implcmcnto  pignoraritia  nafcitur: 
VcTuin  ficuti  prioicm  Accurlij  propofitioncm  vc- 
ramcflcarbitror,quianon  fuftitit  n.ilti  poflca(Sio- 
nemad  hoc,  vtprxlcribipoflit,  lcd  natamcam  cfle  • 
oinnimodo  nctxHe  cft ,  non  minus  quam  vt  poflit 
cxcrccri$.r/f.fr«i««/<jir.Itapoftcrioiem  non  probo, 
quia  iu5  oflcrcmli  & Itjlutai  cx  quonalcirurpigno- 
rariria,noiitam  iuris  cft,  quammcrrvolunratu&: 
facultaris ,  pcrindc  atquc  vt  ali)  cyihbct  condicioni 
fibi  adli:riptxquispaicar.Qi!xaurtmmcr.x  volun- 
taris  &  fiicultaris  lunt ,  pr.vli.iibi  nunquam  pofliinc 
vulg.l.riam puhlicam  i.tnfi.de  rta publtc.  lura  cniin  illa 
limt  qux  (patio  triginta ,  vcl  ad  iiimmum  quadra- 
gintaannonimpctiinipoftcriorcs  Impcratorcs  vo- 
lucrun t  in  /. j. 4 .C. dcfrtfcrtpt. ; o .rr /  4 o . atmor.  Iii 
cocjue  ius  hoc  oftcrcndiquod  dcbiton  topcrit,  ad- 
ucrliis  crcdirorc  ad  iiuluccnda  pignoraririam  adho- 
nem,dilfctt  maximcabcodcquoin</./.rwm«)ri/»ni 
%.%jodtmtitrcCodMfrifcnft.^n.vtl  .^o.amoT.  idcft 
quod  crcditori  pofteriori  compcrir  aducrfus  an- 
ttnorcm  ad  confinnandum  iusfuipignotis.  Con- 
filht  enim  ilhid  in  lurc  non  in  facultarc ,  &  iddrcd 
prricnbi  iurc  potcft.  Concludamus  igimt  ncque 
piga9Hdtiama4b<i)ncm  pnufquamnata  fit,ncqui^ 
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Inkoiieini^»!  caminducciulim ,  compcttns  vUo  inHiredum,  c|iind  cfTct  conna  iumrarioncmrTitlli 

tcmDorisrpatioprxfcribi  pollc.  Aiioqumficrct,  vi  luscnimproluo.vtin  omiiibus  vrucipionibus cpn» 

«eifitoralicnam  rcm  lib.  d.uatnpignonfcicns  vfi»-  cunatiicccflccft,nunquamaiiKm  TiioIuspn>alie«> 

opei«ocfibiaoiiiiieic«.finondiica6,filKin|*r  nolfiffimi^Mv^Uir^liu. 

4  f  Is  qiioqucjquitcmaliciiampignoridcdit/oluupccunia potcft pignc- 
katiciaexpeiiri. 

jJC.^Js  SMMMf'  temiplamafiici&obl^iuiaqtnxlpcrcouendonem 

7"^  pignorisrcialicnificnnonporcft.aliudvcripcr» 

1tAT>  DVB.  Isquialienainiem profuodcbito  (uii.i<.ijil!<sohIii;ari,  quxilc pignoicconucncrunt, 

toi.-nori  dat.niiliiHn  pignus  contfaiui,nili<ictcx  vo-  quodaquc  dt«iata  pignori  rc  aiicna  atquc  propiia: 

Juntatc  doinipi,  aut  ixprctlimconfeniicnti»,  awr  qnomodocttaminvcnclitjoncalicnxTci  coRongic 

Inbdol^ diilunulancis  l^.dlitm  m.tnfr.  crici.nt.C.ft  Ijmalicnjm  i8.»H^.(/f«Bfr.w<pf.vtfcriplimusad  ini- 

^ifH.mmMr.d4tfo.  Elgo  iicrioon  poitll,  vt  loluto  tiumhuius  lcgi<i.Aliudiunsc<liniiyporliccana,qu| 

dcbito  pi'gnoratinamhabcat,ciimpjgnotaririanoii  noiipoteftnafcicxfola  comicmionc  pignoiis,  ntli 

pofficcllc- finc pi'4norc.  Dr  c. Conuciuio dc pigno-  rcs ipla obltgeriir,^- aff2ci.i:ur,tjiioni.iin adioifla iii 

W»quarauisrcialu:n$,&ididt  admduccdam  v>igno-  tcmcft ,  non  vr  jiignor.iticji  in  pcrlbnam ,  an  autcm 

tamiam  aOionem,  tarodircftanicxpartcdcbitoris  data  pignori  rc  alicnajcaquc  vcndita  .tlcbitorlibc^ 

adiict (lu  crcditorc  ('jluto dcbito,  vt in hoc  §.quam  rcrur,  .ilu quiftiocft,dc qua in  lcf.rfjinprm ii.^. n. 

contraii  im  cx  p.-utcacclKorisaducrfusdtbkorcm,  i»^.(i((jf^4ff^/jn«r.vbiitDcusvoIct,diccmus.- 
VtinprincipiohdoslcjpsdijdnidS.  AUodenimisft 

5  f  Qiiiantc  folutionemegitpigneraticia^lictt  non  rcdcagit:tamcn,fi  of^ 
Ceratiniudicio  pecuniara,dcbctrcm  pigncratatn,&:  quod  luamtercft,coiiIcqui. 

Ad^-Vit-  ^MIMf  Ttc  prxmazmiiiiirininit::  hi^.JinJJii.fjKerotibitj.infr. 

mdtidjt.l.fiTitiuf  <.).in[r.d!vcrii.eulig.  i^olkiiorc  vcri 

ItAT»  OVB*  Nonpocefticqui  tondemftadocz  non  uotcll<i./.NoN/>urty^vbivideqiuc(aipfimusy«pn 

itdUoncmalcinftinJta ,  nonmagisquimcxa^one  deiudn.LfipDHM  i^.i.vli.l.finottmortifi^.iufin.fiarM 

lilina.Quidcnini  rcfcrtanviciolcquidfiat^annul-  f««j|^f.fir/ifjm.Atquiciimdcbirotdatpfgnuscrcdiro-» 

lomodo/.  ifHotui6.fiifr.t]Uip^X«pM.l.i.t>if.deAiith.  ri ,  uis  libi  ftatiiu.icquirit ,  vt  quandocunque  loluto 

f i;,'or.  licLiri  ncc  linc  adione  agcrc  quitquam  potcft  dcbito  pignorariti* atlio  nalci  porttt  contra  aedi- 

itg.fipiipilU  6.  ^.vlt.  dt negot.^elt.  Arqui  ma!i  inftitidc  torcro. E>go li cgcrirdcbirorpignotadnaantcfola4 

a^ioncmis,  qui.ngic  pignoi.itin.i .  'Ui qu.im  dcbi-  tionem,licct  maK-cgcrit,acpiimamrcan;c  iir: 

tumiblucrit,autaiitcreonommclatutcccrit, ciim  adioiicm,fi(amenpollcapccujiiainoiFcrat iniudi- 

pignorarida  non  nilicx  foiiirionc  aut  &ris£iAione  do,pcrindchabcridcbcr,aciibcncritcquccgincc» 
lurcafur<i.e»'"'«P""«''' vt<!<C!cm  jv<^norar.iiTi,&:qiiodl;Miincicll:cv  natuta 

aiEit  duam  linc  aCdonc ,  cum  caiaaclioncininlii-  actionuni  bunx  hdci  conIcqu..tuf ,  qiua  lus  illud 

m^qiianondumnataclljncquccompcritvi&in  cauiamliabctdcpc«tcrito,nondc  iuturo.  SuHidc 

tu.fni<.infiu.fttpr.qujni!.dii:ivfiisfr.Ugjit.c{d.¥it:ticrgo  cnim  pcrcrcditorcm  ftcrilTc,  qnnniiniis  pcctir.iaci 

«onpotcll;vccxcm(modi.HlioncnulIomodocom-  foluatur,vtnarcaiurpignor.iricia.'<g.JifM<rfj  io. 

petcntc,  tlmque  malc  inllictica ,  fcqui  poflit  con-  ^o^twiiewiirjirJta vtiKiniiciiccclIariaobllgnapo» 

dcinnario.  Nam  9c  hodic  pod  lublatas  a^tionum  .  nccmagisficxrra  iudipBm,  quimfiiaiudiciofiac 

nupctrationcs.&formulasaThcodoiIo,  adtioncm  obligatio:  >iuicquiddicatBarr6lns.  Trinccniroob^ 

'  iamcnqu?in(lituitur,nccc(Iccll compcrcrc  l.i.o" i-  lign-Tio nc ccllaiiacft ,  cun.  li:  oolatioad  inducca> 

C.<(r  fomul.&imfttr.^^.fubUu,  nccquodcxpoft^-  dam  libctationc  tollendainquc  obiigarioncm,  notl 

£bo,&:pcndcnteiaro  litciusaliquodadoriliiperac*'  ciiamdimadmoram  Iblikmimpedicndam  l.fi  pct  r# 

iuat4iicercdcbct,vtpolTirvinccic,  qnia /Iciicicon-  mnfijt  i).l.acccpMn  \<}.C.dfvfuT.  Quiodtajticnhic 

ctadlusita&adHoniscuiufqucininuin  fpcdlanduin  Vlpunui  lcribirdcoblauiniudiciopccunia,  noli 

c{il.fiprc(ur4ttrmi.inpriHtip.i>^.tiiMiMt.LntHt4»-  aim  pragmadcts nofttis  inccUiecrc  de  nnda  obia^ 

f«»ni.(/t  .sC. \fj(cd.  Noncnimporcft  vidt  ti  iii  ■udi-  rionc  vc:l»  •!! ,  cuiiis  in  inrc  noftro  cficdus  niiilus 

ciumvcnillcid,quodpoftiudn:iumacccpcuni  acci-  clic  vnquapocclt,  lcddcvcra&rcahquamrccularc 

dir,ideoquealiainrcrpellarioncopuscft  l.nen  pote0  acditorprobenon  polTit,  &qua;ctiain  cirraobfi« 

vtderi  iijiipr. de ludu.  ncnipc  cum  aiflio  pcrfonalis  gnationc  vim  habcat  folurionis.  Quoniodo  &  cum 

elL  Naminadtionibusin  icmaliudiuriscllc  con-  prudcntcsnoftiidccoloquritur,quiparatiulitibl-* 

Ibt,  liuc  ibecialis  in  rcm  a£Ho  iit ,  liuc  gcncralis ,  ucrc,au(  latisfaccrejantiideiunbrc  darc,dc  co leffl> 

adcoqiic  fi in  rcma^tiolct^taiUt^JifliMijo.ii!^.  pecintcilkiic»qaiin manuhabcacpecutua.autjpi». 

ieptciil.  Qu.inujuaraSchoccaf!icxparte  adorisre-  RnterofiaetnlIorcm,autquidaHiidq^uodj)rouris> 

quirimus ,  vtdominiuni ci  acquilitun i  jx  ndcn tc  li-  faclionc cllc pollit  vc  in  lei^.fi  tm  3 . iu^Kilc  pijctirjt.^ 

tc»itCacquiiitumcxcauiiidcprxtcrito,vtputalicx-  Ug.fi dtbttort n.fufr.de $udt£.Ug.itnn lihcrMiir6.^.^ 

licatccondidolcg.iri,quomodoBartoIusbeacdtA  fmimkfr.qiMiiiiK0i.fim.nlh^porb.  foUAt.  Noli 

piirat  concia  .A/.or.cm.  Dr  c.  Multnminteieft^nn  rurfiiin  inrclligcrc  dc  onlarionc ,  qux  fada  lir  an- 

lusfiipcnicniat  pcsidcntc  hrcc.\cau(adcpraEtcrito,  tc  lircm  conrrltatam  ,  quoinodo  intciligit  Iiario« 

quxiaindcducU  fttiniudicium,  .mcx  cauladcfu-  lus  ad  /f^.  >rrm  tUa  li.in  frinaf.  fitfr.dt  petun.cMU 

4Uio:Pdocecaiupoteftiequicondemnatioexaaio-,  /if.  PonitcaimVJpcuius-liiAamc&  oblationcm 
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i:>EPiGM.  ACT.  vELcoNTic.  tiB.  m  itr.  vn: 

Inliidido  pignaaniiB  «^ioiiif ,  flic  pmjnde  poft  ftiruram  adtioBem  >-cz&ide  ya6  tniidtuaunian^ 


liicra  conteftarain  «Beeeaini  dabu  Bnctociudi< 
ccm^ili  litc  .-tpud  fc  eonicfan  tt.  CMJkfidMM- 

dii   QiJpd  iBiUtolo  CCtedUqnc  vulgarilms  inrn- 

prcdbus  igiioranuneiIe>inaum  non  cft ,  quibus 
judicioniin  vems  mos  &  nnis  fiiit  onuiino  inco' 

gnir.is.  Idcn!  Partolus  notat  condcmnandum  cftc 
hoc  caiii  dcbuotem  ad  cxpenlas  litis  ob  mai^  in- 


elle  aeditorcm  ranquam  ab  co  rcmporc  m.ilc  ac 
temetc  lirigantcm ,  ciim  in  pcrnam  tcmcrt-  iitigan» 
iiiitn  condcmnario  cxpcnlanim  infliganir  f.|iMi 
qtumumtre  y^.fnpr.tUiudKJ^ifelidum  7^.iB.fmh 
(if.&i.iJtlfgat.t.l.fi<fiiiii»fi(iatm  li.defofit.  moti* 
bu':  ramcn  noftris  cxpcn('inim  canipeniatidf<|y 
riiis  £crctQbmuruaro  vicloium. 


10.  Caivs  libco  9*ad  Edidum Piouindale. 


QVbdfioonfoioere,  {edalttiradoneiatisfiKeie  pratuseft,  ibjten  expro^ 
k  miflbiem  dare  vuh:  oihd  ei  piodeft^ 


6.^.1.  w/r.  ^ib.mod.p}gn.  vtl  hjf«th.  folnit.  l.  fidtulu 
btr  rmaitm^.mfk.  infr. de ftdtulib.  Itfi. fromi^ ai.irk 
fin.fufr.  dt  pecun.  conjUt.  Omnts  cnim  rolutio  faris- 
tactio  cft  ,  k'd  non  lansfadio  quxlibcr  foiurio: 
quaroois  vtioque  nominc  adlum  pctfcdhim  figni* 
OCHmsnonfolam&rnud.iiii  nMarioncn^  &  (bliicn- 
di  aut  fitisiacicndi  voluntai.m.  Dcimjuc  is  cjur 
qiioquomodo  i.'.tistccitlibcratur,  quialem^tna- 
bct  quod  obiidat  pcdtoii  lq^.fifi^$llMs^f.mfn.i^ 
sdmiHtfi.tuur. 


Aii  i-  Sl^d /  tu»  f^rc^  lo. 

R  A  T.  CVB.^f  DBCID.  C.i<K-iT>  c{\  -m\  li.inc 
Jcqcm ,  qii.r  .id  ^.otKtns  fKUi*  ivr/u  .\.i!isf4iium  OH- 
ttmdccifimus  l.prjx.fufr.  Namcum  fitiitbdio  pco 
ibluMonc  llt  l.fatitfdclit  ^x.  'mfr.dt  /«<Mr.  vidcbatuc 
non  minits  pcr  latisFadioncm  quam  pcr  (bturio- 
neni  n.^Ia  pigno:-!ti.i  Scd  aliiui  niiiv  cfl,  qui.;  ciiiH 
aliud  pioalio  Ibiuiinuito  acdicorinonpolUtl.a.i. 
«wnii  i4ft*  fitfr.  de  f^.  «ndir.  CuxAcae  velle  nihil 
.  peodeft»  qvamuis  ladsfedife  pcofic  litm^M» 

II.  VlpianuslibroaS.  ad  Bdidfaim. 

C^Olurum  non videcur ,  Ci  lis  conteflatacum  debicore  Cit deipfo debico t  velfi 
;^&ieiu(Ibr  conueotus  fuerit.  Nouata  aucem  debiti  obligatio ,  pigousperimit» 
iiificonueoityVtpignus  repecatur. 

Ail.  S^MtMmit*  lioTt^tmtariaattinguitobligarionemomnem,  & 

prindpalcmScacccllbiiam ,  vt  fidciufloram,  &:  pi- 

Rat.  d  vh.  Ntjuaudcbmobligationcpignu»  pMWim,n(Htquccut(um  vlurarum </./.n««^rw«f/<g. 

petinmur  ieg.  neumout  ftSn  i8.  mf.  dt  noiut.  nifi  \mfmi7-eod.  nt.L  vnic.  C.ttuimobcbirogr.f{cM.^giK. 

connenerit  cxpicllim  vt  tepetamc  ,  vt  Vlpianus  ntiHMff.  Dcnct  cnim  iibi  iiv piir.irc-  (jui \  Itro  noua' 

lllc&biidt.  Naradimpigoorisobligado .icccHo-  uitohligationcm ,  cumnu:icoL;cictui ,  atnouatio 

ciadc,  ocnumcft,  non  poflc  illam  lubliftcrc  line  ntcalana  ncm  ii  iihtcr,  quiacxco  quodiurisaut 

pi incipaii  ,  ez  rq|;ula  leg.  iiim  friiuifdlu  iyS.de  re-  ^Cboeccftitatc  Ht,  nulla  conicdlura  volunracis  aac 

gi.l.iur.  PorrbpnnCTpaIcmobIiq;ationemciiipij;nus  tcmilEonisfiimipotcft  l.feruum  quc^ue  ij.^.rlt.fuff. 

accelTi.rii:,pcrnou.uioncm  cxtingui  ;n  mo  tluiMt.u.  dc peiurjit.  ncquc  vcrb  contcftando  fiidtquis  con- 

Quid  cnim aliud  cil  nouatio  quatn pnoiis  obliga-  diaoncmliiam dctcuorem  kg.nvn  foltt%6.  &feq.dt 

tionis pctcmpcio,  &  m  lcqucntcm  transfullo  i  l^.t.  rtgfAJm.  Inde eft,qaoddidmus  Ittc  contcftata  vftt^ 

infr.  de  mtiAt.  Arqui  piT  iiris  L(;pr:_  li.uionciii  rir  cnmrc  l.litecoHteffa'*  ;<.  inlT.  dcrfur.  id  t-rt  nor» 

nouatio  ,  .ulconuc  dclcgatio  lcg.  dcUgxre  ii.  §.  i.  dclincrc  dcbcri.iiantLadLbcbautui, nccjuc  cuum 

«li.  "Esgo  fi  li<jcon;cftataii  atm  dcbiioce  de iplb  cacliimiifti,  vtcxpticauimus  in  anr.t.dec4d.  i.dt 

debito,  diccndum cft , nouadonepeiempt.^.ni cllc  mm:fr4piut.  Eadcmiado iadtTteritunil  crcdiroe 

obl^ationcm ,  &  con^^ucntcr natam  clic  pigno-  iudicanim  id  cft  condcmnanim  fcccrit  dcbicorcm, 
rr.titiam  adioncm,  non  miniiisqudm  loliuionc: 
Cum  nouario  (oludonis'j>otcibtcm&  ctfcdun) 
obdnear,  pcrindeac6nsndio,  qnciimilrtcr 


niliiloniiuus  Iivpotlu  c.i  niaitc.u  oblig.ita Ug.vnic.C. 
e!:7t  ol  thtr'  ~r^ctiH.figH.rttiii.f^i.fftgt  ij.iMuifiatfir. 
(lc  p  r-nir.  ttamuis  aequ^  iiat  nonado  per  condenu 
narioiK:n.'.///i<Hif«i  i^'.^.  fipluiueod.l.rit.C.dcrfur.  rei 
iudic.  quu  nouaao  ilia  xquc  nccdlaria,  noii  voiuivf 
tariaeft; 


ntcr  P!- 

gnoi  Jtiti  tin  inducit  leg.  prox.fupr.  pKttereA  Injht. 
gMibMitd4«Hu.obln.  Dec.  Aiiaratiocftnouauonis 
voluntiiix»atianeceffiuixi,  coiirimodi  iilaeft,  qtue 

fitpcicontcftationcm  {jiUam  i<).infi .deneu*t.  noua- 

I  ^  Si  qujii  Hjturus  nbi  pccunijm,  pigniis  acccprro ,  necdedcro :  pignera- 
titiaad:ione  tcncbor,  &  nulla folutione  fada.  Idcmquc &:  C\ acccpio  lata iit pc- 
cunia%vel  condu  io  dcfeccnt;,  ob  quam  pignus  contradum  eft  vcl  C\  pa<ftuin» 
^iAandum  c(l%dcpccuni2  nonpctenda  £idumell. 

MU.Siejn*ftdaturui.  obl.gatio,  qu<  ncc  iniriam  accepit  Ug.  Tim  yfi»^ 


fruilm  96.  de  londic.  &  demonfir.  V 


vnu  cum 


quiJ 


R.AT.DVB.  Adionipignoranti.clocusiit,ctiW  quafi  daturuspccuniam  ,  pignus  .wccnit  ,  ncc 

>iDl>ligariopignodsrublata&finiracftii{.JIfW9.$«i  poftei  pccuniam  dcdit,  nulia dici potcft concra-' 

tftamisfufr,  Atqoinonpoceftfiiiirip^iiodt  ^pignodsobligiatioyquippequxJincpitndpali 
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Yubfiricrchcquit,*^u"i  fitacccrtoria.  Principnlisau-   acccptolatapecuniaqafdebcbatur,  pigwu. 
«cmnullacn:,  ciim nulla  faic  lccuunumcracio,  cx  tur,acpiojnacvcnarcaturpignoraud2U 
^tnnimirumprincipalisobligationafcipottiit,  &      b  VH wrfiri» Afitittkipumifigmtt 
dcbuir,  nullaintcrucniLntt  ftipnlationc  l.cum  nm    R  a  t.  d  v  b.  Pccunialilbcondicioncpromi(la'"(i 
■j,iH^MnoHM. Ergo  n6  potcib  vidcii  hoc calu  iinita   polUa  condicio deficiat , pcriiidc  habcncLicft, acfi 

pignorisobligado,  qtucncc  rnirium  vllumhabuir^  promiiTionuliaprxccllillcc  l.puunum i6.fuprJereb» 

€c  confcqucnttr  noii  porcll:  loctim  habcrcpigno-  Vrerfif.Acquifinullapctunribdahjillct  pro:ni(Iio, 

catitia.  Dec.  Pignoratitiamactioncminducitfol*  nequcpignusdatipoiuitlcc,  ncquc  naici  pioindc 

Xffnw«H*s*  ^oo  pignorisquorics  illud  pra-ccrca  pignoadria  vriquam  poflec.  £igo  ncque  cum  da« 

voncurrit ,  vt  rctinendipignoriscadanullalubfit,  tumpignu$eft,pfopcOUliapionii(ra{iibcondicio« 

yt dmmusidUg.firtmy.mfrintif.&Mdi.uqutqut  nc, qiixpoftei<IcfbccriT.  Dic.  Eciam pro futura 

ji^.  Atqoi  ponimus&conucniflc  dc  pii;noic ,  &  olilit;ationc  pigiuis  tlaii  por:ft  /.  5.  tufr.tlepigrior.fifug 

tnditanifuiilc  ceinpignori ,  quafi uo  tuturo  dcbi-  &fidaHlforL6.^.ijnfrMpiieuiff.  A m  c x  condtdoB 
io,quodtamen  polnu^cutumnciofir.  Ergo  il  pc-  nali  promtffibneacfUpnlarionc  ipc  1  in  poteftfiiniS 
cunia  nulladata  fic,  ncc  proindc conrra£taalK|ua  raoblii;ario  iii  ciliini  Iriiiar  L-ucnicnris  cotulicio^ 
obligario  principalis ,  .pcrindt^nalci tut  pi^norari-   ni s Ueucre diem  1 1 5  j<r mw  fi^niJi(.Adc6  vtctiampcnVf 

Tia,atquc  l\  pccunia^dnumodBt ftiiflct,  qui  pignus  dcntc  condidonc ,  condtcionals  creditor  dicatnr 

dcdit,po!k.i  vtroabcofoluta.  Qnidcnim  rctcrr,  crcdttor,tranfmittatquclj3cmftipul.itic'ii$5:cncn- 

<ui pignus  obligatum  nujaquain  tucnt,  an  hodic  nira- condicionisinhcrcacm,  ad  diflcrcnciamcius 

noniit:  idcftan  pcrfb^Biisobl^atiofinitafit ,  an  ctiicx  tcflamcnto  aHquid  lub  condicionc  dcbctuc 

VeiAimpcrfcdta,nccuiiriutn  vnquam  habuerit}/^.  leg.HCUi^i.deobli^.  &ac}m.  ^ .t^.  icn.'.Hm:,tU  Iv.fitt .dt 

MbUr^e^fiifrJeuniul.fiHecauf.  Nccnouumcft,  verb.tblig.  Ergoccum  piodcbuucondicio.nahpi'* 

Vt  nuUa&Aafi>Iutione  pignoiaritia  nafcxtur ,  tum  gnuxdati  poteft,  ac^xoiiMleab  eoteii]|M]ieindpjr 

<]uoquc cum pccunia nuircrata  fuit,necie(idita,vt  naidiuscompcritttrsquandocanqaepignorat  1  rf.r, 

inipcdci.ti(g4«ffri4.§.i'/f.i»t/r.  Sicvbifinirumcft  guoricsineumftaramresdeducctiir.Ttoiiinj.  i| ;  s 

pignus,inquit  Acciirilus.ilatui  pignoratiti.i  i.pf«.^.  hiriii.i-  ol>!i;;atioais  c.\t'ti{^uarur :  nihilcnim  cit, 

j^«m^j«iiiu<i(.Sicimcrdum vbi  iinituincll inan-  auod Ibluctc dcbcat  is, quipigtiusdcdit,cum nihii 

^nim,danumamlariaAtotiMnrr4R/Mtf.tiipiw-'  'aebet:defidcntcautemcoiidiaone,nequedebcr»  ■ 

€ifd.fipr*ceAente  ^i.inpnncr!.infr.r,i.tnda:.S:c  dt  niqiic  ncquc  dcbciccjuicquamporcflis,qui  pij^niis  antci 

etiam  poll.linitani  cmpauncm  durat  ahquando  dcdcrat,  qualtahquucaiaiubcondicioncdcbiiU'* 

cx  empto  aAio  ttg.  tx  mflt  11.  %.itfA  viMi  it  rus.Petindctgitur  narddcbctexcondidonisdefe<r 

aSm.avjir.  (iv  j->!i;norariti:( ,  atquc fi  pccuniafijiflctaliquando 

A  Idemque &fi dcceptt  lji.tfi! pCiiuma.Kxr.  DVB.  purciicbita,  acdcindc  Ibiuta.  Vt  dcie<^u$ condi- 

Nihil  tam  natuiaic  cft ,  quim  vnumquodquc  dif-  donis  pro  (blurione iti ,  quandoquidem  fefifiwfgr 

Juluicomodo, quo  colligatuni  cft v«(g./({.iulN/r<i>M  vnquam  ibintioois,  9t  accclimuiem &nctiimeK* 

HjturaUiyder^gnl.tur.l.frout^oJHfrJefcliU.  Atqui  tinguit.  %^  * 

pignoiis  oblig.icio  aut  tc  contrahitur  ,  aut  nuda       c  Vel fipallumi<<xfi,viduniefi.KAT,x>y%^HiBsmk 

conuendonc l.\^'-'i>r.  A ^  t fpribtioautcm non  fit  ni-  niidum dc nonpctendo iion tolhta^oncm,nequ» 
|i  vcrbis,cum  h...  pL.  .I  puiarioncmf.i.crpjlJ". obligationcm  ipfo  iure,  lcd  tantum pcrcxccptio* 

^  aueftilat.  Ergo  pcr  .vcc;p:il.  k  .ncm  pignoiis  nQml.fitibiij.^.Aefiffurtl.fivnusij.S.ft^wnucfctt' 

«biigatio  diiTolui  non  potcft.Pct  .-.cccpciiaiioncm,  nt fitfr.dt fj^,  Atqui nonpoteibnaicipimioiadti* 

«nquam,peciiiiicdebitae.  Namdkm  pcr  ftipulario-  adtio,  niii  fiiblaraArextinm  peribiuliobl^rionA 

ncm  tantura fiat acccpril.rtio  ,  vt  di.ximus ,  ccrtum  cui pignus  accclFcrat Ug.fi rnn omvnfKc.tmA  <~upT. 

cft  in  tlipulationcm  non  vcnirc ,  niii  quantum ,  &  hn  tuul.  &  apparci  cx  lupradidii  cxcmplrs.  tiga 

<]uaccnus  vcrbis  ftipulationis  comprchcnfum  eft  eriamfipaftnmdenonpctcndapecuniilaftumuv 

i.  (jutcquid adlhing^endi  ^o.cfe  verli.oblii^.  AlitiJ  .•.urcm  cui  ftari  oporTc.n,  ron  nmcii  (Innin  coniL-qtirnsvi-' 

ciipccuiiu  dcbica,  ahud  vcropignus  pro  pccunia  dcrur.vt  pignoiatni.i  atUolocum  h.ibcat.  L)ic.Ni- 

<ftnim.Pcoindc  cumponamuspccuniamduntaxat  hil  intcrclKpiod  ad  rcieficdumpcrrinct,  anaAitk. 

acccptolatamcfle,nihilcaula:crt,curpkn<irisobli-  aliqua  fubl.italitiplbiurc,  antollipolTit  opccxcc- 

gacio  qua:  long^  diucria  cft ,  finita  efle  videatur.  prionis  l.nihil mterefi  m.dtregul. inr.  adcb  vc  ncqu» 

Quod  camcn  ad  pignorariciam  inilucendam  nc-  crcdicordicidcbcatisquiadtioncmahquamlubc^ 

ccllc cft.  Dec.  Acccptibdo vim ibludonisiiabct,  ficapoifiiexcepdone  perpetua fiimmoncri  l.trtiii 

qnontam imnginariaiolutioeft$.i- Int^.tpa^.mU,  ttnfioXxnJ^$f.bma.LMit»rio€.devtrb.fipiific. 

tollit.  ohlig.  Atqui  foiurio  pccunia-  ilcbit.v  parit  pi-  Ergo^'qui  pcrpcniamcxccptioricin  h.ihct,  c]uali* 

enotautumacdouera/.)ireni9.i.M»w^ar»M^<lpr.  illacft,  qux  compcnt cxpaClo  dc non pctcndoy 

ugo&acceptibtiopediiiixdebitKentidemciKr-  quoriesiniemeft,  &finetetnpoiisvRapne&irioo' 

^lum  habcredebets  ptarictrim  cint>.  pcr  acccptila-  r.j,  non  inprrfbnamautrcmporalc  l.frJnirnr  ^.infir^ 

duncro  liatfempernouario,  pnorclcuhcctlbpula-  quifottor.iiipignor.hab.  pctindcpignorautiamiube^ 

tibnbiiltetpofitaanimonouandi,  vtobli^uiopti-  redebet,acfiiurcipiblibenituscikt.Efte^Stiimciijnit 

ma ,  oii.r  .ilitcr  rort.iflc  qn.im  vcrbis  Contradla tuc-  rc i  Pr.rrorinlj^icit,  rinqmni  .rquiraris  cnflos  &:ma- 

rat,vcibiidiilolui  poilit /.CVwiS.c^/.yf^.S.i.iwjr.  gilkr,  non  mcram  iurisiubciiitaccm,inaximcvcrd 

ttatuotilat.  AcquiiamdiximusnouaiioneFadalc-  m adtionc  pignoratitiaa  quz  tota  prxtoti;^  & 

«idmi&bypotfaecaslibcrari&pignoiae]ii.*Mfa4.  leqakMckUilnttrsf^MSCJt^  .^-^:^ 
f/tmiiJeniiit.  Conlequen$igituromninoeft,vt  ^*^^  jhHW-  ^  v 

z  ^Siinrortcmduntaxat,  vel  invfurasobftridumeftpignus:  cofblutdi 
piopta  quodobiigacumeftjiocumlubespigQcratidaiSiueaiittmvr^  infti- 

*■  pulatuint 
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m  piGNOk:  AcT.  m  cont.  lib.  xiit.  tit.  vn.  cay 

pulatum  dcduda:  funt^fiuc  non:fi  tamcn  pignus&  in  cas  obhgarum  Fuit  ':quan- 
diu  quid  cx  his  dcbctur ,  pigncraticia  ceflabit.  Alia  cauG  cft  carum ,  ^uas  (juii 
fupra  Ucitum  modum  proinilmfiaiti  hvpe&itm  illi^ 


Hat.dtb.  EriamobdiifDgcapnflriampetii- 

niam  pij^nus  [iro.ilio  ilcbitod.itiimrcnncri  porcO, 
^quuicnipct  lioli  maUcxccpuoncm,  vc  fciiptiun 
eftm  Lrm.Cjttimttttmpftcmf»s"-^ctw.pof  quia 

dolomalo  f.xch  dcliiror,  ncciiiditiidiiscfi:,  quilb- 
lam  pccumam  iii.iin  oficit  cuius  nommcpijjnus  dc- 
derat,  mli  pro  ilbctiaffl&as&cbc,  quamlimplici- 
•teridcft  linc  pi;,,'norc  mutuamacoepit,vtmcadcm 
lege  icriptum  cih  Ergo  c  namfi  in  tomm  duntaxat 
ncmeriaminvliiraspignusdacumntjdicendum  ta- 
mcn  eft,cctampro  v(urischitOjp»p]iaciisrctmcn  il- 
ludpoflc.  Etconfcquenterctiamfolatafofrc  pro- 
ptcrciu.imd.uiim  rucratpii-nnv ,  p;\;!-ior.uiti.un  ta- 
mcnlocum  non liabcrc ,  Droptcr  quam  caulam ,  Sc 
abhiclocDS  cum  iiipradim  Gordiani  c6(b'rurionc 
pUgnaict,  txif}iir..uiira!iijiiandoviidodil1;;ii!is  la- 
CODUs  Cuiaciui,  hunc  §  .corrupnimclli:  m  iliii  vcr- 
bisrc/uir/ariU.EtproFc/lcgcncii)  ellemr:ltceium 
docuit  bbr. c  1  rn.:f  ( .t,'-  iS  &libr.ifXi^.ll, quamuis 
ab  ea  lentcmia  tc  cmcndjtionc  tandem  teccflcric 
MrjfjAfajap.ij .  D  E  c.  Pignusquamuis  linc  trad  i  - 
tkmccontialiipolljt,  non  ramcn(ineconlcniu& 
•TOluntaccdcbitotis  /.  i.fupr.  Eigonecinaliamcaa- 
rfimcenetipotcll,qu.^ir.proqu.iconucnirvtpigno- 
li  cesel&c.  Etconicqucntct  ft  in  Ibrtcmduntaxat 
pignnsdatmtiproponarar,nuUatarioeft^  vtibluu 
ibrtc  ,pro  vruri$Iicctciufdemlbrcis,rcrinctiadhuc 
pofllt ,  liucprxccdcnrisliuc  lijblcqiicntis  tcmpoiis 
'yfmximtt  qiucdebcnciir:  Acrimilitcrlipro\huis 
dimtaxac  foi tis ,  qn.m-mi^ ndlnic  dcb.nv  j  ii-tuis  d.i- 
■tum  tiicnt,  (blutis  vliiris  rctmcn  pignui  pio  lorcc 
non  potcrit,  quod  ad  cxdufioncmlotriipco  vliiris 
d u n r i>  1  r d 3 ru m  ftii r ,  .ic  proindc foluto co ptoquo 
pignus  obhgatum  !uit,  neccflccftnafci  pipnoiati- 
riam  aftioncm,vr  lcripnimcftin  hoc  ijw^f  ././»«■ «- 

'cilum  pcrrincre  coiiftittodcmem  Gofdiahfaedeci- 

duinclliiiff./.  viuc.  c]u.Tvu!tcriamabchirogranha- 
rianipccuni  an  pignus  rctincii  portc,  fcdadulum 
'dimtaxatquo  pi;^nusdaromfitHmpUci:cr,  nonin 
ccrtam  aliquani  cuilam  nominatim ,  (iuc  fortis  liuc 
vfurarum.cumdictionc  taxatiua.  Tunc  cnim  vcnl- 
fimum  eft,  quodex  hoc  I.  pleriquc  notan  t  pignoris 
conftirurioiKin ,  pro  cci  ro  duntaxat  dcbito  faclam, 
fuoi  tincs  nuiiquam  cxccdcrc.  Scd  li  pignus  iimph- 
dcetyiclinccaxarionevlladaramlic,  tumvcrbma- 
iocdubirariocft,aninvfiuasqaoqtiecedac.  Proba- 
biGus  ramen  arbitror  fi  iam  ram  vfiiraritlm  fticde- 
bitum,cumpignu'  il  ii-  iuj  .  (  ri.'.:ii  in  vrur.i.<;pi;.;inis 
cedccc,cara  quaeiam  crant  dcbux,quam  qux  dcbc- 
tipoflejcoeperanr,  necmindsfivel  olfidoiadicb 

mcrccn.irio  vcl  naturalitci  f.innmi  qu.tm  fi  criam 
duihtcr  dcbcbantur,  licct  noftn  putcnt  rcqiuri  hoc 
ieafii  Ipccialcm  pro  vfiiris  obhgauoncm.  Sicquc  in- 
tellieo,quodfcnptum  cftin  l.fi  ;.'ffffJ!(M.t' S.^i.v/fim. 

4TLlMtimi%,il^.^f«ti»r.infiffur.bab.  Crcdibilc 
namque  eft,tnomncm  caulamdatum  pignus  fiiifle, 
qnod  limpUdtetdacum  cft  1.  i.C  dtbit.  vtudu.fiffw. 
_yyii»W|g/.tnciai^uedilic^^ 


ris,  i:  fidciu/Torss.  Fidciuflbremmaccepras  fimpli* 
dccr  noii  in  onmem  caulam  acoepras  intcUiginjr, 
nilinominatimitacomienerit  L^urt  ^^.it^.umt. 

i^lidmffoT:smagifirMHumc^.  ^  t  frrfr  ifrjTifli^j|Mff.'f_ 
vU.rod.  Ncinpcuuulidciullomoliligirmangftitr^fi 
in  omncm  cau&m  id  efl  etiamvluxaram  acccpmi 
cllc  .licattir,ciini  tamciinon  nifl  fortis  mcntio  fada 
litj;;  hdciuflionc.  Abfurdumcniincllct  fidciuiro- 
ii :  1  quiex  ftipui..;;ont  rancdm obligari potcft,  in 
plusobUgari qitiui  va !iis iplis  fltpiti.irionisohJiga- 
ri  fcvcUc  ligniticauL ,  it  /  <.«i.|GfM  ,ia.,ifio  6~ l.qincqiitd 
9 9 .de  verbAligJ.bUn.h c.k  .i.c.  dt  fidciuff.&d.Lfidmf. 
firtti.i.&d.t,rtt.tUfidtiuf  cum hdcminoiit Ihifti 
luris.  At  nihil  addimr  obligatiom  cius  qui  pignus 
dat,  ctijinli  ii^amusvidehcumincaulamquoqiie 
vliirarumdcdiiii; ,  quoniamqutproinaioriquanci- 
tatc  pcainix  pignus  dat ,  non  idco  niagis  aut  in  pltu 
lc  (;b!ig.it,  fcdcificaciorcm  duntaxatcxigcndarpc- 
cunij:  laciilcatcmpra:bcccreditori,  £econctacni8 
hicbonxlideicft,  quiproindcampli(»remex  bona 
fidc  rccipi-  i-Mcrpic  tacioncm.  At  ii  ciimprodcbito 
nondum  vluiano  pignus  datuniclTct,  conuencrit 
poftci  8cc»i*iMi^ac  vfuii-  pra:ftandis ,  necai- 
icdtimlirqnicquamdcjngnorc,  nuJia  ratio  c(\ ,  \t 
pro  iis  quoijuc  vfuris  pignus  darum  mtcUigacur, 
qui  fcilicct  tcnnorc  tfatl  pi^norisia  CO  CEIIir, 
ncquc  dcbcicnnu,ncauc  dcberi  ^crarcnwr  d.  1. 4. 
Cdtrft».  Hocenimamtdendameft,  ncqtiisforti 

Eucctnoscxillimarc,  pi;;miscti.-.m  pro  vlin.inodc- 
ito  datuin,ad  vfuras  tamcn^qu^poftdadonem  pi- 
gnoris  acccflerunt,  porrigi  non  debere  :qaod  ceriift 
l.illiim  cfl: ,  quia  fufScit  cau flnn  .S:  onginem obliga- 
iionistarumprxctirillci/KJ.^./ijcm/Hjwcyif./.  tuum. 
Ncc  difttDpieiid  um  cfl,  an  pa<llo  nudo  promilfil 
lincvliine,ailper4ipuiarioQcm,idcn  an  n.iruraUtC£ 
tanrihn  feet^C  deDttx  ,  an  ctiam  ciuiijrcr.  Huic 
c  n  i  m  d  i  (1 :  n  dio  n  i  ru  m  d  c  m  1 1  m  locus  cft  ,ciim  dc  pe- 
tcndis  vtitris  3gicur,non  dimdeicriiicndis  d.  l.  4.  C. 
itrfwr.  Taflcandcmcntm  prodeAnararaUsobUg»- 
tio.nclrcrohrioncm,qt!a!uumciuilis/c^.j.J.r/f,/iipr. 
quod  quifqjurJjiatsirAles  1  o  .de  tbhg.&  atti»»A,fd(iiip§ 
\6.^  .natur.tles  mfrJe  fideiuf  Nequc  (cnrcntxie  noftlk 
obflat  liipiadict.i  Cordiani  ccn/lirurio,  qni-  pi'>tuis 
rctmcri  podc  .lir  criamob  cliiiograpJiarum  pccu- 
niain.  Intclligi  cnim  dcbctdc  Ibne  diitograpLiriai 
non  dc  lbrtispignorariri.!:,nc  i.  r,imcn  .^b  initio,  vfu- 
rari5vfurischirograph.uiis  poittnorctonuciuionc 
^omillis ,  dcniquc dc  duaDiis  forcibus  vna  pigno- 
kadcia ,  aUa  chirographaria ,  non  dc  (brtc  pi(;n  01 .1  ti' 
tia,  &vfiiri$chirographanis ,  vt  Cuiacius  roquicuc 
di(l.(Mi>.2.-^Jihr.i().obftruttr.quod  «Sc  vcrbaip(aconfti« 
tutionis  dcmonfbant. .  Quaraquam  non  prabo^ 
qaod  ideh)  Cmadasaddif,noaam  efle  conlmario- 
ncmillam,  idco<^jucnon  facilcvlrr.i  finrs  fiioscx- 
(cndcndam.  Illa  liciuidcm  vcrba  lurt  tnm  ctnttHdii 
oftcndunt  (utisnihiinoui  hirisea  oonlHtarionefn'* 
duci,  fcd  vcrustantuni  conlt-ni:iri.  rrti.iurc  invc- 
rum  cft  quod  diximus,  pignus  pro  ibrtc  datuni  linw 
phciccr,acibietaxationc  cHam  pro  Wam^nim  ih* 
rclhgi,  nontamen  (fcirim  l'r  co:  '  qif^n?,  vtctiani 
pro  v(itri$pienu$  vendi  polut ,  uiii  vcmtanjrcx pa- 


«ofleptgnus ,a]nxd vi^di.vt «l'4.$.Tft.4lKMMI;  'plidmiktamelletiiodcbiconm 

«Alioqui diccndumclTct ,  ctiam  pro vTiiris natutaK-  tantumpro  fortc.fcdcti  im pi o  vfiiri\,(iu<- n.iui.  li- 

tetant&nrdebids  pignus vcndjpolTe,  pciindcat-  ter  dontaxat,  fiuc  ciuilitcr  qtioctuc  dc l-itis  tiatum 

^tiemini»iii.4.C.tftf/Sir.aiiodtMneiivenimnoii  "^tnieH^Btursloiui^uccaliKillccxcipicnduseA^ 

elfc-cx  t  o  appnrcf ,  quod  vmrn:  naniralitcr rarn^im  vtcliKimus ,<]tioin rortcmtaiiium  vcl  n  \    la? r  n- 

idcbitxp«tinullomodopo(runt,  nccpiomdccxig»  tunipigiiusobLgatumlir:  Cxtc  umliuc  ihloucm 

«juomodo  poflunt  ilk  qux  cuiiittcr  0C  es itipula-  &  viunis ,  ^ in  vfiitiis  dmuaxat tngad>ol»l^«UDt 

<ioncdcbcnruri^.4.d/.3.(c<{.Exigeitnrarautcmil  iueiir,quandifrdiquidczviiixisdcbeiiir»pig^K}i«^ 

proiis  quoquc  vcndipignus  poirctjficutexigi  pccu-  tia  ccllar,^uia  verum  eft,nondtitncfle  ibmtam  om» 

jliasdicimus,qiicikliudicaticxccunonccx  pigno-  ncmpccuniainpio  t]iia|>ignusdatumfuic/./rfm7. 

nun vcnditione  pcfdpiiuiRir  i.<^iM  Pi«  is-  ^-ytff-  %Jtmnuftemufim'.  Poncndttmig^tttteilviiuasiiUs 

^iurd&ftqq.ii^.ienHidif,  Arctimexp.iCVopignas  'aHqaomt^odcbitasfiulfe^idlrftaacexpaftonado^ 

venditur,idccn^ aifhim  intclligidcbct,  vt  non  mi-  aut cx  rtijiulationc ,  aut  (altcm cx  mota ,  vr  in  bonx 

niis  pro  vfiihs  quoquomodo dcbiris  vcndi  polltt,  £dciiudiau,quomodo&  Accuiiiusnoftctiucbe^ 

cuam  pro  cctetis  omnibns  qu«  in  pignus  impenfii  ni  ndmtjm»  fiA.iaitiiufUiih^Jei^r.  Iitem^iie 

tumd.l.Jir.eiffftrtM^.vlt.  Nc alioquuicditnr  p.ict-  in  c.mfi  n  inonim ,  &.'in  !cg.U!5  .ic  fiHcicoinmifn» 

fccndo.vtpignus  vcndcrclibilicc.u,ictciuionisius  l.inmutorum  }.C.inquib.tMf.nontj}  nec^Jf  minUff.T<fii$, 

hociplolibiadenuilc  videatur.linonmagiscx  pre-  i.rttuSm%7.S.vfirmitltgMt.i. 

«iovcndiripignorisvlunBnatulitcrrantumlibidc-  b  AltAeaufttfieMvmqudsquiifuprA  licitiimm$dum. 

titas  rctincre  polfit ,  quam  cx  iplb  pignorc  quod  R  a  T.  o  v  »•  Viiirx  pron.ilTx  quaniuis  fupia  lc- 

«endidit,  &  cx  vcnditionis  caula  tradidit.  Plan(l  ^iiimummodum&licitum  tamcn  piomiilj:  lunr, 

^nod  ad viiuasetiam  ciuiliteidebicaspcrtinct ,  du-  iiuc  pcr  ftipulatioiiem  ,  liue  pcr  nudum  padtnm 

|>itariminiispotrft,quinprotis8cretincripi(rnus,&  promidx  proponontm'.         cdm  nonro  mtnikt 

vcndi  polfit,  criamli  padiunull.i  ck  pi;;:u)u-  \i.  n-  iruiiiaiitci  t.tiuiin\  linr  licbitx  ,  '  natlicilis  cnim 

4lendomicxce0cnt,quiacumpoflintpcti,ctumpcr  obligatiocx  paclo  ctiatnnudou.  icitiir/^.fh(l)i<M 

adtonemexftipdatxme,  tmikomaeispcrvcnd»-  0nPMifMm»9^.i.mttKriditii^.deplM.)tdm>pr(>' 

tioncmpignoriscxigipoflunt. Eftc]Ucn.rcdifFcrcn-  prci  c.sspignusrctincii  jjotciii.  Dec.  Nonomnia 

tiaintcr  vluras  cx  Ibpulationc  dclNtas,&  cas  qiix  cx  pada  cuctuiPra3or,vt  cx  iis  dctcxcepdoncm,&  le- 

paAonudo,  vtquxlcqaunturin  hoc^.apcrtcde-  tcnttone,ledeatancftmquacnecconttalcges(imt, 

monftrant.  Id  fnini  .';untaxar  monct  Vipianus  tn  nccconrrahonosmorcs  /. inrM^fiifm 7.^ jtirPwfar 

hoc^.nullamcllc  tjiricicntiam,vtruravftita:cxftr-  fupr.def4ii.LpMl4qud(onard6.C.depail.  &quzidco 

|Nilatioiie,ancxpadonududebeanmr,  quantum  iiiftadicunturaPapinialtojnd.$Jianir4/tf.Sici2rine» 

adhoc ,  vtvtroquecaiuri  ineastantiim&aimhac  qne  omncs  ftipntaionrs  anc ios  dutlc  aut  Pmoc 

laxa cionc  pignus  datum  lit  fblutis  viuris ,  poffir  pl-  raias  habec ,  &d  fimifiter eas  cantiim  qnx  nec  ieg>=> 

gnus  irpcti  pcr  adhoncm  pignoracitiam ,  quamuis  bus  ncc  bonismodwisnducrCiijtur  Itg.fitpulati»  hoc 

nondumibluaibrte:  Vt  intelltgannis  extra  hunc  »ud»(tH(eftd6iJtvtrhjfU^.l.i.Ui.txe»4.&paf.Cj$ 

icafiim  8c  in  aliis  qnibulHam  dimrenciam  elle ,  vc  imail.fiifiildt.  Atqui  contra  icgcs  Itint  paCbi  &  fttpit» 

jTKUons  conclicirjnislint,  qii.v  c:uilirci  qu.im  qux  lationcs vltirarumilliciranim.  Ergo  proptcrcasic- 

nacuraiitci  duntaxat  dcbcncui.non  vtpro  naturaii-  tcntio  nullo  calu  dari  poccft ,  quia  pcmtiu  iilidcs 

ler  tantdm  debiBS  requirarar  Ipcdaiior  obiieatio  (iint :  &qiiodvfiirarum  nominc  liipra  iccicimum 

pignoris,vtnofti!cxiftiinanc:rcci  vrproiisvcnclipi-  modum  ctiam  pcr  ftipularioncm  promiliiim  cft, 

^us  oon  pol£t,  ptu  vtiuis  auccmciuilitcr  dcbiris  piononadic^h>,&iionpromillbhabrridcbcr/.^ 

paffict  iil»cAccuclius,nccBarroius,necCaiaciiis,  aaMl9J.^iiMiriSiaj^j(fv[iir.  Tantumqucabcft,vt 

jiequc  CuiadjlCfcehcnibteshinccxctjcateiepc^  vclpeti,  vclretinetipoifint,  vtctiamtiiblaixiiiici> 

«icrunt.  rint,condicannirtamentanquamiiKlebitiBl|^«M| 

a  Si  rdnwi/iinwc/inrjio^^rMm^n-ir.  Intrlli-  firm$i6.iAfifrM(M£itjlM.y^iiuBim» 
^fiitccxptellciiue  tacuc,  ludiac  cnimpigtmslim- 

•  S  f  Sicrefittoripluiesteredesenftiteriot,  &vmexhisparseius  fotaatu^ 
noDdebentcxteriheredescreditoris  iniuriaadfici:  (edpofltmttotumfundum 
vcndere,oblato  debjtori  eo,quod  coheredi  eorum  foluit  quae  (enteiitjaiioo  eft 
fineratiooe. 

^^.^SitredifirU  pcrlcgcm  duodccimubularumdiuiditur  Ug.i.&u 

^  .  C.fivimtxflmilk.kirtLiAiit.^tnMt.  necm.-u;iscx 

Rat.  dvh.      decid.  adhunc Vcadcmcft  partcctcditoris, <]u.imcxparccdcbiroris,vth;clo- 

^uxid'i.fivttm ex hcredibm l.finecejiaruui.fupr.  Nam  cus omnium apcrtiflimc probar ,  cftcnimdc  piuii- 

M»l^tio  pecibnahs  liitc  a^iiialiuc  palliuadiuidt~  bushercdibus  crcditoris  ouomm  vni  dcbicor  par- 

tur  ipio  iurc  pcr  Icgcin  cluoclccim  tabulanim  inrcr  cemiplius  hcrcduari.im  loiucitt.Tcxrus  vcrorf.  ji.fi 

plutcshcrcdcsdcbicous  vcl  crcdicoiis  Li.C.fi  cert.  pnitf,dcplunbushcicdjbusdcbuons,quorumvnus 

fU.t^.ltt.CJtlunitt.a&ioH.  SublatJ  vcropctlbnali  paitcm  iuamdchid&lucrat  crcditoti.  Ei^qiKlllr* 

«bli^tionc  bid  panc  heicditacia  liUuscxcohcie-  «dmodum  ,  li  vnus  ex  heccdibus  dcbitons  pottio» 

dibus,qaiibniir,aacaiilbIoromcft,  pignoiisquo-  nem  iium  rolucrit,  attamentota  les  pignoridaca 

qucoblig.uiotanqu.un  .icccirori  iproc.uK  m  partc  vcndi  adhuc  potcll ,  pcnndc  .ididcliitor  iplc  par- 

cx  exnndU  vidcbatur.  Scd  contia  cA,  quiapignoris  ccmdcbiniblniilec<(.>^raiv.lta&diccadumcftyfi 

oUi^o^on  iicnriperibnalisdiuidua  cft,icdindi-  cicdnDdpliw»lieaedetcztheiinc,&  vaiexcti  pan 

'Hidaa/jMAMiAima«tf|.ii^.df«NA.  idco^ncc  tinsiblaacnrypoflcflihfloiii&imcsieiw  cohcrcdcs  ^ 

cotoii^ 
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fioanilfiinfiura vepclicrc,ne  dibquidficttiinirl^^  Vtcohercdi,  cui parrcm  dcbiciptinijlinif<^iiUIeti (cy*.' 

tfafitammpignllisdiArahcrc  nmhihcanrur ,  ob Co-  luriiiii  condiaTCt  tanquam  inoc  Ivnnr .  Xam  indc» 

|inioi)nilCDheie<ii£i<^ni,k'd  iioc  t.intcn  adhibito  bituin  qiucaOAni  ac^piirc  vidcn  nnn  po:cfl: ,  aui 

teiiipecaraepco,vtdebitoriaate ofi^crrcdcbcanr,iJ  partemiutain fiutfScIntjheiedicari)  vcrciibidc- 

«niod  ipfe  cohcrcdi  IblueUt,  nealioquidcbirorin  .1»itamacccpir:Ifarcs<  imm  cx  pirrcai)  lijam  .rqui-  • 

liaranomancat,lipoftcacjqamp4rtcmdcbirifoIuc-  tatcmbcIlilTimercdui.itm  ;  Civ^partis debiti  iblutio 

lKnue*hctcdibuscrcditoris,adhucramcnrotiim  quz  pignus  libcrarc  pro  paite  iklllomodo pOmir, 

dcbictimaljito&ttecogatur.vtimpediaitociuspi-  neqaeacbitoriqui  ibluit»  acqiiecofacfedibuseJii^ 

gnoiisdilhaftionemmeccnimcjcpcdnidiimew^  ain^tlittumfiiit,<&imoiacil. 

4  f  Solutara  autcm  pecuniam  aCcipien(lum,non  (blum  fi  ipfi,cui  obligati 
res  cll:,  rcJ&  fialif  fitroluta  voluntatccius :  vclci,  cuihcrcs  cxlbtit,  vcl  procuta- 
torieius,vcl  fcruo  pccuniiscxigcndisprxpofito.  Vndclidoauim  conduxciis% 
Sc eius  p.irtcm  miln  locaucris ,  cgoquc  iocatoii  tuo  pcnllonem  ibiuero ;  pignc» 
laticia aducrfus  ic  potcro cxpcriri^^^nam  lulianus  fcnbii,  folui  ci  polTc.  &  fi  par- 
.^m  tibi,  parcem  ei  foluero.-  tantundem  e^it  diccndum.  planc  in  cam  duntaxac 
Cunniafn  ftioedUiii  ea  0c  illica  teiicbuitttir,in  quam  ccBfiaculum  conduxi :  non 
^iiim  credibile  eft ,  hoc  conueniiTc  >  vtad.vniuerfam  penfioneni  infiilx  ftiuola 
iHea  teneantur*  viditur  autem  tacite  &  cum  domino  aniium  iioc  conuenifle» 
YtnonpiiAiocGBnacularijproficiatdomino^&diiiaptopria. 

oi$  ^.^Ji/llttlPb    •  vtilitatcn^pr-i-ir-nnin,  dc-bicoris^-crcdirorisperi 

rinet,vt  ttuinpirr  .iluini  punir,t[ius  iv:  luluctc  &  fo- 
iR,' AT.  D  V  B.  Omnisa^Ho  pignorariria  tacit  im    ludoncm  acd|>eie  ,•  ita  coim  tii ,  vt  commodmsK 
jtBlictcondicionem,npccimia roluaiitcicdttorii.  expcdittdsiac£>lurio  n i n itTT i1lI1f1lC||lil iiJ i li 
imnp.lMmw^inrii/ui?''-  At(]iiicondidanesom-  ria ,  qnzfempcf &iionbtltteft%jf. Ar^lii^ ^x.v^M 
'nesimplcnda: funt  in  fotnvi  ('pcLiiica,quantiim  ficri   ohli^. 6-4:lior..  Idcm  cfl  ll  credirori  cirdirorismllt» 
peteft/iS.4iui>m(ii44./.M4iuiHj5,i.(Hi^tii«(»/'.i<(  cumrir,vtincxcmploquodiladmrubiicitot 
miSt^dmtnJlr.  Erqo  vc  habcat  debicor  pignora-      a  Vnite  fi imnm  ttHdmerk.  Proponimr  in  hoiie 
ritiam,  nccrnccftfoliiramclTcpccunianiipd  crcdi-    vcrllc.  alius  nouus  c.iliis ,  in  qiio  porcd  dcbirori 
tori,ni.cliifbcir,  quodcxciusvoluntarcalijlbluta    compctcrc  pignor.aatia  ,  ctianili  ncquc  cicditoii 
fit ,  vcl ci  cui  hcrc.s  Jpiir  cxririt,  vel  procuracori ciUs   iblijcrit.ncquc  alij  c.x  iplius  volunratc  c:<prcl1a,pttttt 
vcHcruotxii^cndis  pcccniisprxponro»  DEC.Nihil    li  Iblucrit  crcditoricicdiroiis  ilii:  rint;c  tc  don-.um 
rcicrt  quiU  c.\  .cnuipoilcntibus  fiat  Itg.vlt.  %. i.if^.   Scmpronianam  conduxillc  .i  ruio  conuciua  pcn- 
1Hdnd*t.  tum  quuquc  cum  dc implcnda  condicionc    lionc  aurcoiimi  dcccm ,  mc  vct6  citilHcm  domij^ 
tndatm  Ug.tntdur ii.tnfr. td s c. TrcbtOJMdtiiMtra  partero a te fiibcpndiui^c pro qaji^i#ittftej»i;po* 
C.^.fifdiusfamtidsttifr.delhtuhi/.  Atiiuiiofiittofiiaa  ftejearapenfionemquinqueaaieonunIoluidc(no 
alijquam  ipiicteditoridummodocx  crcditorisvo     Titio.P!;;noi"ar:ciaadi(crrusrcpotctocxpcnr!,  vic.t 
iuntate,xqaipollccfoltirionifa^ipiicieditori^.   omnia  qtia:  in  p.tncm  illam  uomus  iaue<^&:  ti« 
ttfiitMtd\7.U%.t(utdfeTiiiit^i.siSCTrM.  Itemiihi  lataiittc^Altttptiifltmredpcrc.pcrindeacfibaqitiiW 
cju.vfnila  cft  vc:o  pronir.irori lef^.vtro precnriitm  la.    quc iion  "ffno.ic J  tibi  ipli  foluilTciu. 
/./joff«rf  S6jnjfr.'/<7c)/Mr.ltcmqua.{acla  cftci,cuicre-       RxT.lDve.  Nonn.;;cKUvp:>;nor.-'.ritia,nifide« 
dirorhcrcscxciric , lic^tacocMa^folitcionis tcmpoic   bitorqtafpigntis dcdit, vcl  foiuciir vc! aliterfiitisfe* 
nullu.-ti illc a  cKditorc  numdatum  habcrct.  Hcrcs   ccric  ipfi crcdtiori,  auralij cx .cius  voluntatc,  vr  ia 
cnim  tacVum  dc mn£li  prxftarc dcbct/.«x<jifii/»fr/e)»4   cxcmpfc dc  qnibusinirio  huius  S.  Aiquiinpiopo^ 
i^tfJertgHUur.l.ciim4nuitrei^.C.d«m vindic.tet.tit.   fn.i  (pccic  quod  foluittur  OKdkim  aeditoOB,  no|L 
€.dt  banitt,aHm.  6c  adcundo  hcredicatcm  illiiu,  (bluimr  ip^cditoti,  qoi icilioetquamuis  dcbicoc 
qui  non  ilio  (cd  ipfius  crcdttoiK  nomine  fi>latio-  'fit  fid  crelWbris,  nontamcn  fadr  licbiroiemcuiu 
ncm acccpir,  'hoccnim omnimodorcquirirut  leg.fi   cuiusipfc  folus  ctcdicor cft,niJi intcracniac dclcg%4 
fi^6.if*dfimfuprMn^M.g!^.) hocipibiatamvi-  rio.  £igouccpisnoi3riciamhabcie  potcftconouir 
dmrhabereloilationem:  Ntfiadierit combenefi-  Aor} pdferior  bb  fbhRam  peiifionem  locatori  fui 
dolcEisflcinilcntari|,inquirBarroIus,  &hcrcdicas   locacoris,  ncc  cnim  crcditorcicditoris  cftcteditot 
non  iic folucndo  l^flt.^.&fiprdfdtdtn  CdeiurJdih.  inicrioris  dcbitoris.  Elhjuc  hic cafiulong^ din<>|rfiiy 
|Kcm  quxfadaeftloruocxigcndtspccuniisprxpO^  llfiiiierioribus:  hiccnimquodfolutumeftiocatoci 
(\lol.fiquiffcTUoi^Aefolut.  autquodm.igiscO.ncgo-    poftcriorisloiatoris  (u!uram"eftci,  quinon  roium 
«is oninibus crcdicoris leg. qui  bottniiemn.  ^.fi  Tmns  voluncaccm  cxprcllani  vcri  crcdicoris  non  hobuit, 
ud.itt.  Ergohisquoqueomnibtis  cafibus pciinde  ledneqacvcii ciedicorisnominc  foiarioncmacop* 
tiaidtur p!j;nor.itiria ,  adt  crcditori  iplt  pccuniam  pit ,  icd  iuo{>roprio ,  ciiin  cllcr ipfc c-rc diror podc- 
dcbicoHohiillcr.  Quodenim  pcraliumquisfadr,   rioris  locaroris.  Conllatauccm  nonalitcrpollch- 
periciprum^ccrcincklligicui.qtiocicscalcquideft,   bcrarioncm  concingcic,  qu.im  li  Iblutiy  &&a  fic 
quodinand^i&pcialiumcxpediriponicI.yi^Niviii  vcrocieditori^aurcxcius  voliinrarc  lef.tjHihcHtinetH 
qutd  7.^.vtt.f(f/^iurifdiS.l.ir4)ii^0.quiifiq^ii   l^.S.fiti^Mf&feqq.  mfi.de Jolut.  Ui.^tdttttit  S.Cdft 
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'    Dic-wbifliwftnarilbluriofiftafitexacditoBS  duntomncsexdW./«per<i,(cdtamcnti{|imMmftt  . 

'VoIunr.irccxpiclTa^ancxtadta.  Solcrcnimplc-nin-  pit^ior.uiri.im  habcrcm  ,  quia  xtjuc  locatori  tuo 

^uc  cidcm cllc  ius  caati  qux expic (^viil^.Uum  ifud  polici}i  lolucic  ,  &  Ibluiioncm ci  fadkara  pcr qBam 

3  .fiipr.de  rcb.(rtHu.l.is  ijuiJi.m  fin.fupr.ttt.prox.lft»utt.  vt  libetatUK«0e3  »4cJoaiptctior  £idus  ratam  habo 

infr.de ctift.  Atqui  cum  poAcrior  condudloi  pcnlio-  fe  coeeiciu: jmo  yvtbMad  tiuii^cfl^cdamil  inut- 

ncmaicdcbiiamroluitprimo4ocatoti,  crcdcnditt  totc,iocitoriniofblniliem,taiUbeiandigratia,U- 

■eftcain(bllieie«XVoluntatcfiiilocatoris,  ciiifdcm-  bcrarcm  rc  ipknuu-  d.lfotutiiiio  &  J-!-fi>lu:ieue-,quim.'' 

'  6iiepofleaorislocatoris»oempeqiiiapoKeanilblu-  uis  co  caiii  non  pcnndc  abs  tc  iplo  iurc  iibcrarec, 

rionem  pofteiiorlocatofblimniripiimoloGato-  adeo&tieiiecperdoUcxccptioncmi.yi/)rorfprir/mf« 

rc,  codcmqucfuocrcditorcprornr.iloltit.i-pcnfio-  ^nAn^.n\vuLt.i.l.'mmt9ll.CMfolut.  ouiaimputare 

nis,  iicct  poftctiorconduiior  non  pnoris  nominc  iijiludcbcrcm ,  quodconrra  voluncucm  &  prohi- 

^lblnetittled fto^ qimncc adco  nomiitc (uofolucrc  binoncm niam  tbtuidcmt. Wr..C.<frii^0r>^ry?.  Qux 

BOmit.quinctianilocarorisiHinomincfolucrct  Itg.  rario  ci.iJcntirci  lTir,  tiiniidcofoluietiaui  toinui- 

JillUiida  i*}.fHpr.dentg*t.gtji.kg.follittent  iijnfr.defotut.  to,  vc  bona  mca  crtd.cori  cuo  t.iarc  obiigaca  iibcra- 

Ciim  tgimr  pcrcamfblutioncm  prior  condud:ora  rcm,nccenimilehctcTlcinfuapotefiue,vtverme» 

crcdirorc  libcratus  iit ,  atquc  ira  ia ^ui  locuple-  vcl  bonamea  coniratoltuicaifcm  iKeam  ob  contra* 

tior  leg.fi  pupttlt  66.m  finMd.tit.l.jffecia  iiJeMftMtUt.  didioncm  ruam  in  obligatione  rerincas ,  vtribaU- 

Eicitccrti  dolo  malo  (Iratamiiolithabcrcibluiio-  tcrCaihcnfispoft  Rartolum  ciirpi!r.ir  cx  l.vtrumij. 

Aem  ctcditori  (uo  £idam,  licctmamUtonuUo  in-  /u/rr Jr^Nii.Mn^ir.Illud  camen  mirum  vidcripoieft» 

<enieniencc/./«/>rr4<>.(ii|^ufe(fo(raMf4aenpr.Idemquc  quo  iure  aui  qua  tandem tatione  inucdb &illm 

iuiiicft,li  ci  'oliK  .!r\(]iii  ..TcJitorcratcius,  ciii  non  nica  primolocarorircncantur,  cum  nn!loniodoei 

aliadccau(atcncbatquamquodiplc abj tcnctctur,  (imoDiigatus,icd (bli abicum quo iblu contiaxi,^ 

vtadcUtBartoIosexl.jffiii(rMim}tf.^i|pribM^^.  p:gnottsob%ario,quataccciloiiatantumcl1;,fubu- 

Diccs,  T^onrrgo  f.cii  iibcrarioncm  hancipioiurc,  ftcrciincprir.cipali non pollu.  Scd fu  iHsrcfponlio 

lcd  cantum  oppolit.'  d^jli  cxccptionc  d.l.fi  oferA,  £c  cft,  ctiain  proalicnodcbito  pt^iiusd.iri  poilc  non 

oSlequenrer non  nafci polli'  cx  huiudnodi  folutio-  fiiini]squiinfiddullbtem,&(uBicctc,qu6dloca- 

nepignonticiam.  Scdnoncftbonacoiccutio.Suf-  torituodcbcas,  vtprotuodcbitobonaineaiincci 

ficitenim ad induccndam  pignovuciam ,  vtpcrfo-  obligata.  Vndc  tHactiamquarftioapud  Vlpianum 

Jialtt  obligacio  qux  ip(b  iurc  (ublara  noncft,  clidi  na(citur,anprocaduntaxatpcniioncquaindebeo 

polStpcrcxccptionein:  Vtiocovidimus,  quipei  tibi,obligauiintq;cdicoii,&locatorituo,inuedla 

exceptionem tanrim p3^*denon  petendonbeta-  flrifbtainea,anver6prototapennoneqaaratuip(i 

tuscftjdcquoin  §.i.l»tfiwff_j(>.vbidixiinus.  Illud  vc-  dcbcas.  Poniinus  cnini  re  d  Titio  domum  tot  un 

ib in piopolitocaru ampliu&cft ,  quodctiam  poftc-  conduxiile,  mc  vctbabs  te  ciuliic in  domusnonnifi 

xiorivamdaiAorisbonaprimolocatori ptopenlto-  partera  tantdnu  Sedrcipondct  Vipiantis  tioiiefl^ 

ne&ncobl^*' :  .    "'''  iiniisIiatlocctiriiniKihiJcir  crtdibilc  hocconiicnillc,  vtadvniuctiampenfio- 

tUni i»eMiduufj.>:M  juinmam  imeciAmta&tUdtaie-  ncminiulxdiuola  nica  idcftmobilia  inucda&il- 

mikmtisrJatquamcaiuiulumtoHduxi.  VtptoiiidejKMi  lan(cefieieotur,ledtanriimadeamvlquclummam 

poftit  .ibiolutc diL.  iocatoiis mci locatorcm,  mcum  in quam ca'oaculum,t\'  p,ntcni  adium  cnniiuxi,ne 

crcditotcm non  clic,  qui inuecbi  &c  illara mca  obli-  lcihc^c  aUtcr  nolito  lurc  pignoris  obligatio ,  quae 

jatafibihabcat,  qu.cnccni(i(blutaDcn(ionclibe-  nOnoill  acccilbria  cft,  vlrra  eam  (ummam,  qits 

xaieabeopo(fim,adcoqucquiad  folutionenico^  pODC^paliterdcbitacft,cxtcndacui.  Sicutcnimqui 

j^(fetvaa»€lianeiq.nmiM4.i:.qu4trtiptgrur.oblig.  fbfnft  limpUdtcr,  id  (blncre  podijs  intclligitut, 

ftf.LJiconueneritii.infr.boctit.  Pro:ni!;  l  uni  vnica  quodfuonomincikbctqnamquod  alienol.^.Ki/r'. 

loiutionuhipioticiatadvtramquclibcraaoncm,Yt  dtfoluc.  Ita&:qui  pir^nusdatriuccxprcdciiuciact- 

]iiljnMmwMri«mkii44JryUiir.onm  ti,  pro  ia.\  potius  quamptoaliniaobligationefil 

eft,  vt  non minus  contra tc quam contra locatorem  datc  crcdcnduscft:  Cum  pignoris datio ,  quamuis 

tuum  naiadcbcatmihipignoracicia,  cumnccilbu  .  lblurionon(ic,(adsfadjocaiucnquaxlaniiic Lfirtm 

ta&inuedamcaalioiuieribiol>lig!iaimt,'qiiim  ^,S>mmAfiaaiuftift,  DobitanditameatarionoA 

quia  pcnfioncmabidcbco,proqu3!cquum  cft,ta-  mclcganscxco(iimipotcft,quod V!pi.inus(iibiicit»' 

citc  ubhgata  intclUgi  donuno  zdium  onmia  qux-  vidcn  hoc intci  mc  &  locacoi c ni  ti ui tn cundcmquc;. 
ciinqiieinetocdcsinucdafiimidktifiilmpenfio--  dominiimcdiumconnciiiirc,  vtfnuolamcataciti 

nem  tn^iomieipiidebeupioquawcnt,  «qiti  pignorisiurcipfitcnerentur.  Nam(ihoc(itcxraci-, 

obhgata  tnneaaperteSeilfiitaomnui^fitaaeflent.  caquadamp.i^onc,  quxintcrme&primumloa- 

Ncccnim  rccularc  dcbco ,  miominus  codcra  iurc  toremintcrucniftccrcditui,curnondicimusinvni-'.^ 

tenear ,  quo  cu tcncrccis  mo locacori ,  lio^t cumco  ueriam peoiioncm, quxipii  debetiu,obligatacciH j 

'*lhon  connaxerim,  miandoquidem  iittunm  quo-  Inttnaedamea&iUata?  AKoqlunonnifiexpaiif^ 

dammodolocum  volui  mc  fuhftirunim,conduccii-  cautuin  ci  crit ,  li  pio  partc  rannim  illa  pcniionis, 

do  abs  te  paitcm  domus,  quam  tu  pnmumabco  qicca  mc  cibi  dcbccut,  oon prototaillaquamde^' 

totam  conduxer.as.  Facit  igiturbonorUmmeotitm  bcs  obligaraede  dicatur.  Sedrariodecidendiexeif^ 

obligatio,  qiuT  locuori  tuo  taciti  pignoris  inrc  tc-  fiinu-iicli  cft,  quod  contrachis  pignotisqui  bona 

nebantur ,  vc ci loiucndohbcraucrim mc iplo lu^c a  lidcicft, hancnoa patiturmtcrprctauoncm, vtcgo 

te,  boiuverb  mea  non  tanriim  i  te ,  (edeoam  si  mo  partem  duntaxac  «dibim  pollideam  «  nec  proinde 

locatore :  iniquum  enim  eft  inapund  non  Ibluete  ni(i  partcm  pcnfionis  drbcam ,  &  tamcn  pro  roca 

°eamqueffll*ncCorv(fbIuat,po(Iitcogcre/.(pMi4»*  peniioncbonameamobUiaincoinacuiuminduiaa 

ffj;i  r,.%.apudl.4theontm  infr.^jus  infi:iud.<rcdi!.(^i,A  &  ilJata  priori  locatoti  iintobligata.  Qtiamqoam 

inuc^  &  illau  mca  locacori  cuo  non  ciicnt  obli-  enim  id  heri  expreilacoiHieariqtf  poflet(Coi^cer| 

mua,  equidem  poindelflteiaMxi  ce,  iednonmib  iure ,  quo  eriampio  iilii,iiiUjdWi<>  bona  fiia  quir^ 
^,ac|«4oUc9^eq)(iQaemdjt^^ 
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DE  PIGN.  ACT.  VfiLCdNTR.  tlB.  Xm.  TIT.  VII.  tfyi 

idtacitcaftumcflcinrer  mc ,&priraumfbcatorcm,  toris  in  boija  pcr  (ccuncJum  inJiabitaiorein  illat* 

qijodpcc  cxprcilira  focjlc  fuciim  conucnnirus,  vc  pcndi-t  cx  iurc  prin^i  condaftons ,  in  condudore 

ctiam  pro  tuo  debito  boiuinca  minio  lucjtorite-  prxdij  ruftici;iIiudclU.yi  mlegdy  S.fiiolonmmfr.lo' 

iicrcntur,qux6tiscftproracocilcobligara- Athlc  fjt.l.ccrttC.Cetd. 

nuiumdlarcplicanooccurrit.tjuodlicucipcrrona-  b   Vtgnwataia  adutrfiu  te  pvttro  exfatri.  R  a  t. 

Jis  obligatio&adioacquiriprimolocaroricxcon-  d  v  B.  i*ignorariciaacborccoatrahkur  ^.vit.lnfia. 

ucndoncintcrrac&rcfaclanon  poruit:  ica  ncquc  ^Mib.mod.ricontr.obUg.  Arqii(rauc<5t3'&:iijat.ipcrrae 

iuspienorisinbonisraeisinucftis&ilLitis,  aliotjui  in  domumTitijquamprimusconduLlormihi  lub- 

pfr  libcram  pcribnamacciuircrctur,  quxnoncHcc  locauit,  nunquamfiierunramcautprimolocatori 

la  potcftatcprimi  Iocatoris,conrra  iuns regulaimle  ayi  condudori  primo  tradita.  trgo  pro  lis  cciain 

poft  /olutarn  pcn(ioncincontr3ncucrumd.uimlhi 


quain  ^.^rox.in^.Scd  ad  hancquoquc  obicdihoncm 
tacicc  rclpondcr  Vlpianas  iis  vcrbis ,  vtdetur  auttm 
tdciticrcumdomino  tdutm  hoc  conHein^e.  vt  noti.panto 
f(rn4CuLtrifprofi(tMdomint,feifu4  proprid.  Quibus  vcr- 
bisoflcndic,  quamuis  uiccrmc  ac  primuinlocato- 
tcm  contractus  nullus  inrerccllcrir,  vidcn  tamcn 
mccumco  ita  coiiuenille  ,  mc  quidcm  infcrcndo 
mca  in  cara  partcm  xdiuni ,  quam  a  condudote 
priorc  conduxi ,  ipliim  vcro  pcimum  locarorera  pa- 
ticndo  ca  inR-rvi.  Cur  eniin  paniis  cilet,  nili  vtca 
obligata  habctei }  Ell  icaqiic  Itarc  tacita  qimlam 
conuentio ,  quarcx  facto  conduc^koris ,  &  paricnria 
locarorts  inducitur,vt  queinadmodum  ctiamfi  nul- 
laintcr  piimum  loc.irorcm,&:primijin  conduclo- 
rcm  conucntio  dc  inucctis  &:ijiatis  obligandis  in- 
tcruenilTci ,  non  commus  ramcn  cacita-  cumidam 
padHonis  iiue  ii  btc  pc  r  p  ri  m  u  m  cond  u  ci  oi  cin  taci- 
to  iurc  pignoris  obligaca  cenkrcntur,ita  &;  intct  rac 
poftcrioicm  conddctorcm  &  prii.iUin  locuorcm, 
cadcmtacita  pacho  mrciucnilit  cudatiir,  licgoin 
partcm  iliam  xdium,  quas  condux  i,  Iriuola  mca  m- 
tulcro,  quamuis  nibil  inrcrnosdc  pignoic  conuc- 
ncrit.  Namncqueilliid  rcquintur,  vrj:^nmiisloca- 
lor ,  idcmqucdomintis.rdiumcxpicnin,  conucnc- 
nt dc pignore.  Quid vc i6 domiin inttrcft, .m pi imi 
condudons  bona  i!uioiiiuiiiiucacoiispnmi  illata 
fint,  aupoftcrioiisconduitorLS :-  Et  lutlum  qaidrc- 
fcrt  iecundi  coiuiudoris,  an  ijux  pcrcura  mucc>a 
&:illata  funt,  prioii  locntoii  ubligcnnii  tadrO,  .ui 
poftciioniDuin  nc  pro  maiorc  lunima  qu.un  pro  ca 
«jni'  primoconducton  lir  b(  nii ,  Pon  qu.r  pi  imo  lo- 
catuti.Exquo  iiucili^imus,  curbonilyrundicon- 
«lui£loris  iaciliiis  quam  ipfius  :pcribna  obHqi-ntut 
primo  iocatori,  ncmpc  quia  peLionalis  obligino 
tlifficiliiis  naracurfciim  non  niii  rx  concnctu  nalt;i- 
tur ,  vcl  cx  quali  concr..chi ,  Sc cx  dclido ,  aut  quaii 
(iclicto ,  .ihiivc  quibufd.im  ciularum  tigmis,  qu.-im 
aAiorealiVjU.t;cxic  ip<a,&cxriftonalcjiur,nulla 
criam  prxccdcntc  oblig.irionc  $.i .  litfitt.denciton.ltg. 
ttott  dlids  i.^.i.ftdfi  poftu  l(  tur  fitpr.  de  tudti.l.  i .  C.  dtalien. 
indu.mut.cduf.fdct.  itaqiicill  itioboiiorum  (ccundi 
conduttoris  in  xdcs  locatas  primo  conduclori, 
"obligationcra  pignotis  p.ueic  poccftcxcacita  qua- 
dtira  conucntione  4.  infr.  tn  qmb.  cuif.  pign.vd 

bypoth.tdcit.  contr.  icdpcrlon.ilc  non  poccft.Quam- 
cjiiamaLmmobiljbiis  inucdis,  &iillansabinquili- 
no ,  magna diflTcr;. n tia cft inter maniftftiim pignus, 
&tacitura/.^.wi/.r;f.  IccmqMcanprimuscondu- 
dlorali)  fublocaucuc ,  an  vcrograruiCrai  habitario- 
nciii  coiicclIcrit.Hoceniiv,  poilciiorc cafu  bona  ic- 
cundiinh.-.bitacoiis  non  llmi  do.:.ino.Tdiuin  tadt^ 


adio  prgnotaritia  potcft.  D  e  c.  lljatio  bop.orum 
meorum  mobilium  pro  ficla  rradiuonc  habcnda.  • 
cft,  nonqualiKicuc  .lurpiimuinaur !  '  mIo- 
dtorem polTcnbrcm  alioquinonii..  uiiiu- 
tcrdittum  qu.ili  Sali.irinum  nequidcm  vrilc  quud 
cftadipifcciida;polTc(lionts ,  letf  poritis u cupctan- 
dx  ,  iiab  initio  pofIe'di(T(  nc,  vt  lubtilitcT  Harrolus 
di(purar c\  /. i .titfr.de Sdtutan.  mterd. 1. 1 . C.cod.^.  tnttr- 
dichtm  Infl.  dc  tnterd.)  ll-d  qui.i  potcft  traduio  ficri 
ctiam  cicra  polRlfionis  rranll.inoncm,  vc  ccnicrc 
eftin  prccino,  dcpolito,  &coinmodato,  qii.irfa- 
mcn  tiadicio  quantumcunque  /implcx  liilbat  a«i* 
induccndam  pignoraciciam,  &  ad  rcm  obligitam 
rcapicndara  ,  quocunquc  modo  dcccnca  hicrit, 
ctumli  nonpolk  ll"iacrcditorc.  Plancli  profolu- 
rKinc  jicnlionis  mobili.i  mci  locator  inclulctit, 
quod  ran^^mu«,quim  (( 1.  n  pi)Cfft,Jc- 
lcndi  rcdc  potcrit  abcot.  jtcm,  qui 

in(:lu(<.-ritpofTidcrc,ai;Ticxindci<i;alienattoqiixlt- 
bct  mobilium  irclufuium  ,  &:  maniimillio  criara 
lcruoruniprohibiralit d.l.penutt.t»fr.in(]Uib  Cduf.pign. 
velhypoth.tdC!t.iontrAb.  Antcicnim  quomodopoin- 
dcrcrcasrcs,  qiias  ncquf' vidili(.cvnqu.itp,  ncque 
tctigiirct?/.}.§.NfrH^Ji7rtm;f/r.(/f  (UVjH/x^eJj:  His  cou- 
(cqucns  cft  ,  vr  ciim  vtciquc  locator  tam  pnmus 
quamlrciinduspolTiticsm  domum  locatam  ill.uas 
incllldcrc,t.inqii.imlibioblig.itas,vrconrtatcxhoc 
§.poHiclim!hccr  pignorariciaadionc  \crrquccon- 
ucniriy  hcct  liic  tcxrusdc  Iccundo  rantumcondu- 
tlorc  loquacurnondc  piimo.  Vbicnimiurisratio 
cadcmcft,  idcmquoquc  lusconftirucndum  clK  Ii 
diucriirariscaufaadfcrriniilI.ipolTic  VJ</_f./.</?ir(<  -^i.ui 
Iq.  .'I  ./Ki/./. ; .  ^  .rnilc  eti.tir.  infr.dc  imuftsupt.Ut  Titio  108. 
infmprincipfdercrb.oblig.  Adco amcm cacJCc obliga- 
rafunt,  qu(eJmjccH& illatariicruQt pcr Iccunduin 
inquilinuiti,  vc  non  canium  piopcnlior.cicniK  ri 
polfint ,  Icd ciiam  pro .qualibi  t aliapccunia,  (i qua 
abcodcm  icciuidoconduclorcdi  bcacur  piiinovcl 
fccundolocacon :  maximc  vcio li dcrcnoiem habi- 
rarioncm  (ccundu-.  inquilinus  culj>a  lita  fcccnc  /.  i. 
in  qutb.Cduf.pign.vcl  hypotb.Ltmco  iioftn  conlincumt 
cx  t.vmc.C.ttun:  ob  chtro^.pecuitfign.ictinfoff.Noxcin^ 
dumauicin  cft  quodmobiha  inuccta  &:  illata  pct 
inquili.".um,\'lp.hic/mc/jjppclI.u,qiialiquirao- 
dici  lintmoi^icnti.  Etli  cnirn  poirimt  picciola  clTe 
mobih.i,folcttamf  neorum  poflclliop.anH  pendi^ 
ttcghv;ilfirentmobiUm.^-'.injrdedcquir^off.vbiiiddi^ 
rur  l.icthias  cain  amirn  ob  li;inc  cjuljm.  V^-.dc  Sc 
fribufiiilum  qiudamdictumpuranrin  l.tumhu jhtm 
}  1. 4.  quod  fidiHertium  :nfr.  dedondt.int.  nr.cr  rxor.  pr6 


propcnlioncobl ig.ua  U^emfoniitf  i.eod.ttt.  quiancc    dilfcnlionc  bfcui,  ac  lcui  lurgio  mccrconiii<;csitr 
Itjncpnmocoiidu  .:on,quinoiilul)iocauir,feddo-,   pcrucnicnrc  quod  a  «huorcio multiimdiftat l.pii^ 
X^A.xuil.inddtLMs^.j.iiifr.dtdondt.  lus.uttcmpruuiloca-'  finondimtrium^i.diiur.dot. 
t  _ 

5^  ^  Pcr  libcram  aotern  pcrfonam  pignoris  obligatio  nobis  non ac^quiricur: 
*^^°>Y.''*'^'^  pcrprocuratorcm  plcrunquc,  ncctutorcmadquiratur.&  ideoipj 
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afflftnfipignoraticia conuenigtur.  fcdnccmutir,quod  conflirutumeft  atlm- 
p^atorcnoftro,  poflc  pcr libcram  perfonam  poflcllioBcm adcjuiri:  nam  hoc  eo 
^rtincbit.vt  polTimusquidcm  pignons  nobis  obligati  pofTcllioncm  perprocu- 
Kitorcm,  vcl  tutorcm  adprclicadcrc  v^jj[am  autcm  obii^aiioncmlibciajpprfo?- 
nanobisnonfcmperadtjuircL!'*^       <     .  '  '         '  ^ 

^    i"    '  j yPjiir  1!tfr0m  Mxim\isliiprJ<:uh.credhl.i.C.pnqujjf>{rfm.nth.sc~ 

'""-y  ^  filir.  vbi  lullinianus  cuncia  iuns  vctcris  rarionetn 
R  A  T.  D  V  B.  rignorisobligaOQjiCTmJitionem  .c6fticuic,vtqaoc^fii^ibiulisobliganopcraliiim 

pollciHonis  tr.uiil  tioncm  projiriL  conftituicur  nobi$af(juiritHr,ctianipignon's oMi.; 'rionoKisac- 

itg.firemalttUMtt  >j.^.Bropricfiipr.l.iumcrf«nit^j.S.t.  quiramr,rnillatjuoiiuccclTioncmtcrui.iucntc,«jiuc 

'f^i^'^***'^^V^*^"^^^^^'^^'^H^''^°'^^P°^'  olimcratnccclUria.  Erad  hanc  ninumin  cenAtta» 

'y>ipnonem  pcrlibeiam  pctfbnam.Id  cnim  noiiino-  tioncm  tejlpeiit  proculdubio  Tribooiapiis  iD.hoc 

•  •<l&vtilitaaspublic.Tcaurareccpnim,icdetiaitt<li>  $.cnmadicdrdiatoncm/>/rrjrn(/M;  vaMetncodnnd 

■  fixt^ copftitucum  fiiitablmpcr.Akxin  Ug.  i,C.pet  inillis  vcibis4(/fii't  ru( pcr.pTKUr/ttorem pte^unq-.ic  vd 

^jtperfott.n9b.jci]un.l.pa0te(ftt^  ^y.i.etfifojf^u  tutertm  Mipunttwr:  icein*:)ftc  mpoftrcmis  iUk  vctbis  ■ 

iHfr.d(4(quir.poj[.  Fri;o  ncc  quicquam vetacpignoiis  hnias    '^fmmm  thb^mm  hhnifiifnuiu^ 

obljtj.inoncni  .uijuirinobispct  lilnr.imjKrlonam,  n«nfmptr tuquirtt.  Ovrcnini  nonfempertuU  vtcuni 

pucaprocuiacoris  aot  tucoris  l.i.C.  qujnd.exjA(i.tM-  cifum  cxcipiac  quo  pigrioris  obligario  cum  pcrlb- 

UrJLlKmqm$.ifidArififr.dtptcun.ionfiit.ljqu9dfr»..  nalinobisacquiriturcxdidaJufHniimconflinitio* 

€IKr4Ur6i.futr.deprocurar.  pr.r!crTini  cum  non  r.m-  ik  •  Tradat  liquiticm  Vlpiaiuis  in  f\nc  huius  §.de 

vktn  poflcllio  ,  icd  cti.im  dominium  acquir.itur  pignorisobliganonc  ,  n6ucpcrk)na4i,vt  vcrbaipla 

'aequcpcrlibcrampcrron.uni.perf)mur4r«m»8.C.i<  oftendunti&adrarioncmdubitandi.quamattuU- 

«r^iiir.p«^.Curcniindifficiliiisobbg3tio»qu^do*  Itius,  rc(pondcc:4iliudcnellquisdicat2cquidno- 

miniumperliberom pcrfbiiamacquircrctur? Dec.  bis  pcr  procniatotcm,  atit  turort^m  pQilcllIonccn 

Oblieaaones  omnes  ad  lioc  coni|i.i:.::x  (unt ,  vt  pignoris vnliccrconftirun ,  quoil  ficri porcft:  Aliud 

.  vnulqui^ue/ibiac^lkiirat quodiua  uiccrcft l.fttpuU'  vcibip(.mi  pii;norisobl(^itKHicm,<|^c cxtra  cafui^' 
thijUii.iuilttridtmi.»!^.  Vrautemalijacquin-  '  «(.{.'t.  acquin  {H-rlibcrampetfbiiamnunquanipo^ 

tin,in  cuiusnon  (Im  potcft.irc.nil-.rl  iprcictl  nu  ,i,vr  rcft.  Nondchinrtamcn  varij  c.idi';,  in  quibuscx  (li- 

ibidcm  V'lpianiisIaiDit:vndccllquodqiiJecunquc  pulationciutonsvclpiocuiaconsadliOYuiisdomi-> 

cciinuls ,  ciim  ex  noftro  contradhi  origincm  cra-  no;:cqair3tur,  vt  pura  fiturorcum  pccuniam  pii> 

nanc,nilicxnoftta  pctfonaoMrj.  tiuniv  iniruim  (ii-  pillarcm  crcdcrt  r ,  luu  iu^niiiiilb.itioncm  ciutpc- 

inant.iiiaftcmachiinnoftrunuriiciunt:  vt  1'aiilus  cuniaclubci.  t.iifu  nur,  (icccniinplacctdiiliniiio. 

icribitin  lijMMunqiu i\.dtobltg.&4ilm.  Ergonon  Aecurl^)ip^    > :  udai  ftipularusfiriXi^i^ 


r 


-liiagis  obligacio  pignorisquimaliavllanobisac-  <xf4iijttteT.\.i.iHjr.ceA.4il.tit.  aucfiprocuiatorcxre 

'  qufti  ncr  libcr.tmpciIbnamporeftJ.^lk*n5./i<;|r.  dominillipuiatushicritvtin  d.l. qned preatrMor bi. 

dtconftit.pttun.  Aliaquc  ratioh.rcp.irrccftdomini;,  /?</v.<lf/»«fKr4t.'.;ur  ctiampta:(cntc ,  &  vcl  cxprcftuft 

«liaobligati<U)is»iK)nqiHaoblieacioacquitaturpcr  vcl  cacitc  mand.intcdoiKino  vtiii  l.fiproiurdteri  79. 

aftiim  dadem,  pollellioaiitem&domiiiiani  pcr  mfrJeverb.cbU^.lfiintertthitmit.inprmtp.infir.Hefi- 

:  aftumnacuralcm:vt  I5.rituIi:<;docct  cx  t.tdquit ctui~  ^wr.Aliud  cftjliprocuratornon  cx rc,<cd  ob  tcin& 

fju^fMAtjit uwiT.rer.domin.  ( nam & dominium  vulicaccmdonviniaUaliollipuktur,  ninccnimac- 

"«■■«miiiduueeft,  &pcr  adus  duilcs  fiepc  ac-  quirirfibiadtionera,qiiadcmdcipfidominoadi(>> 

\  quiri.nir,vrtraC\at  Vlp.in  Vr.i^mcnturit.\i).deMqHiJit.  nc  ni.tnd.in  cc  dL-rc  coi;rruriU.fim|Gi0  j^tj.^.etfipoffef- 

rer.  led  quudominunn  adco  pcndct.ipolIcJlionc,  fioinfr.de4iquirftJf.  Czccrumqiubuscalibu$procu~ 

amia& dominucapcrunc/.iu/«4(<jHir^ej}!vcapof-  .^ijuoriilU{Hi]aciucllet,iiondomit)o,ledfibia43to»  ■ 

.  lcliSoncnonftcilc  lc-pararipotlic:  QuodcMmacci-  *ncm  acquircrct,  iifdcm  cafibus  fi  quid  promiccat, 

',  <]ic,  nonpoccftnobispcrliDcrampcrionamacquiri  qu.imuis  nominc  domini ,  non  camcn  dominum 

"^  poflcllio  nacuralircr,  quin  domrnium  ctiam  cum  obligat,  (cd  obliganir  ip(c  Iblas&conncnitur,  vf;, 

poirdfione  acquicatux4.{.^^fi(r4r«ri:m  S.cted.  bcnepiobatBart.cxhoc  ^.&txUult4Hmi}.§.fifn-* 

.  quod  fi  a  p<yflcffione  dombuom  (ep.iran  poflit,  timntrit^.deuBitu.enipt.l.pro{ur£ttriimfr»tmfHnie 

guodplcrifqu.udni-.ciic  iiit.quia  nihil  coinunc  lia-  C-^.fupr.  deprocurtit.  Oblij^.itioiK"!  cnim  pt  r(<):ijlc» 

A;^(ptopiiccascuinpo(IclItonc/ji4r«r4/ir«i:ii.  ^.iii>  tamadiuxquani  p.-illiiixuibx[ciu  oiiiluisccncra- 

fen.infr.e9d.^.tit,  Cerrameftnon  lientiDin«  vcloqiiitur Baiioliis,  ni.i^is  qu.imiuai' 

f   macis  doniiniiim,  qu.im  oblij^.ttionLm  icquiii  po(^  rc.di.i  l.quii  erpo  i*(iis  lO.tiifr.deprcul.l.^.pro focio.  Obli- 

vi  fcpcrlibcrainpctfonam:Ucniqucdominijacquiri-  gatio  autcm  hypothccana  liccc lic  rcalis,  <|uiaa<- 

if" . 00 ,  qiix  pcr  aliamfit  iuritioltfonon  fubtcdlum ,  mcn  acccflbna  eft  ad  peifimalem  &  pnncipalnii'. 

lumquain  potcftincipcrcadominio,  (c-dvtapof-  obligationcra,  plurimumcx  camurtiatur,  vrnott 

*  i  ■  fclEonc lcmperincipiat  ncccllc  cft,  .1  qua  tamcnin-  infuliciliccr  idem  Bart. ratiocinarurcx  /. &dn e*dtrm 

.  dpcreobli^.ttio  niuiqn.-im  potefl,  fiuc  pcrfonalis  i4,fiifill:4i|fr.i{r(9(npr.rcii«</i(.  vbilcripnimc/ltcuni 

>«Dl^Kiom,fiueiealis.£xapiwfolaobiigattoper  qoi  Jroponic  adioncm  hyppthecariam  dcbcre 

-.ciin«BCieditteA9ii^c'^*n^^<=^'^<Nqaim  cauiam  affionjscxprimerc,  itciit  acddittn  eoqui; 

aeqiiistperli|«iam  pctfonamponc  iamolimpla-  pcrfonalcm«fiionnncxcrcec:.o|a^rc^ 

wtlSiUifmiUmnc.^.Cbri^tffttmverf.re^  iumcft.                                 '    '-  '^'^*- '  " 

p^ngir.4twm.Mg.ltiiutmmtu9.i.fimmmm^  .         ,                    aBi'       ■  r 
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£  f  SedfiprocuntQrineii^yelcutor^reptgnofidderitiipi^l^^^ 


DE  !»!t;N.  ACT.  VELCONTft.  OB.  XUI.  TIT.  Vli: 
uda  pocerk.  quodin  p tocuracore  iuproccciic,  iiei  naandatumfiient  pigaob 
ddtfc. 

Ad^-vU.S«dftfrotiirMl§f.             '  «oqmnwtfiaAimahquodidominoKabctjnccef- 

ftiia  eft  diflindlio ,  an  illud  quo<]Uc  tnwidatum  el 

Sicmalolcgercquam  ninFMd.VUrmJproctt-  fir,  vtcam  rempignoridaict.necne ;  auia  mandarf 

MMr.  Eftenim  mdmishicconnexiis  fnpenori ,  Sc  fiucs  diligenKr  cuftodienX  Anlc  Itg.  dtltgmtr  ^.infr. 

,&ftfclttUieil$aducr(athlum.  NamcdmproxiTn^  mMdAt.  &  ininandaro,  vtincxrtris  fcre  omnibu* 

diduittficper IfliCiam  peribnam  tutoris  vcl  procu-  incluiio  vnms cftcxdulio altcnus  rif^.i^.MiM  Br*- 

iai6iis»neqaeobli^onempignons,ncqucpioin-  tar  it.in  friiKif.fiifr.^t kidit.  QuM fi  mandttunk 

dca<fHoncmpignoraritiaacquirinobispofre,con-  flnt  gcncralc  ,  pcr  cjuod  IiKcni  rcrumomniumad- 

fccjucnscrat,  vtadiiccrct  Vlpianus,  quidcrgoiuris  nuniftratio  procaraton  conctlla  fit,  nonputodu- 

clIct,(iturorvclprocurat6rmeustcmmcampigno-  birandum,  quincriampignusdare  polllc,  Acutft; 

ridcdiflec,  acctcindcpccuniamdcbiiamimuiflet)  «lcbitumexigcie,'&nouare,&:aIiudproaliopcT- 

Rc(pondctver6ad  hancquarftioncjtntoremiplum  mucarc  Itg.fnatrMwaAgjiHtrMlittr  ^i.eum  ftqq.fftpr. 

vcl  procuratoit  ni  qui  niguou  dcdcntafturum  pi-  iefretur.  non  iicm  fi  ptocurafor  fimplidtcrdatas 

gnotatitia  tanquam  iibi  (lon  ali)  quxiita  adhonc.  iit  eciam  tototum  bonoram.  Nam  dua  ii  aeaae 

RAT.ovBvAwop^ocaritnnaKttutarpignoie»  tesiTOMesnegMimmobiles,  ncque  fenesidies> 

&:pignorisdationcni  (ubfcquinir.  ideoq;  foTctPa-  narefincfijcciauraandato  ^oSitUg.Yrtcuritttr t»(o- 

pmunuspignoratuiam  aclioncm  vocarc  tudicium,  rum  6yt$d.  coniequenseft,  vcnequc  pignori  date 

quodile  pignorc  daco  proponitui  in  lftH.b»c  ttf. Er-  poftic ,  quadoquidero  per  ^tioifem  pignorisetkn 

go  isqni  rcni  alicnam  domini  nominc  pignoridc-  ad  alienarioncm  pcnicnitur ,  idcoquc  proliibica 


dJt,liuetucoriUc  lic,liuc  procurator.pignoratitiain 
habeie  propiioneminc  non  porcft.DE  c  .Haec  a^o 
narcinircxconttadiu ,  &adcam  induccndam  non 
CJm  inlpicicndum  cft,  cttinsfttres  quz  pignori  dati 
cit,quam qiiiscam  pignori  dcderic  Ug.fi rem  9.  §. w 


alicnauonc  etiam  pignoris  datio  profiibita  intclli- 
gitur  Itg.vU.c. de reb.Mlten. mnalitMnd.  Vlm cnimcft 
naijcrc  libciam  &  gcncr^ilcm  acbniniftrarionem  > 

3udmhabcrcvniucrlorun.  bonorum,  vccxlupra- 
idis  I ocis apparcr, & c.\  Ug.fitimMtntrit  li.  i.yU.&L 


r.itttttt.  Atqmponimusatutoievelpro-  )if4i||^Ou^fianulusadiiunc Vnonbcn^ v^^^ 
latum  ene  liodtnitocio  vel  procn^   perR^^^^tMhttadmttQijtia  qui  habctgcnen^ 

ratono noinino.  Ert^o  dicendiim  cft  pignoracitiam    Ir  mandarum ,  pignoridare pomt,  niii mandacuia 


a^boncm,  quxcxconimconuaduacijmnpupiHo  h.".bcatab  homnic  conliietopignoiaie.^aditna^ 

vel  domino  non  poceft ,  cutori  ipfi vcl  proairacori  quc  lixc  diftniiVio  :n  prodmcoitm  vniuefilotmn 

acquiiidcbcre.  Idqucinnitorequidcmindubitacd  bonoru  dc  quoinJ  /t-^.noningfneralcm.Vnusfi- 

procedir,&indjftin<5c,^uuoinnimodampoccfta-i  quidcm  hiccifiucft,  in  quopcrmitrinircicuivni- 

cem  tutor  babetinboiiispnpiUi'»  quod aoeorum  ucribrambonoiumadrainifiiario.quamuis non li- 

ftdininiftracioncmpeniiiet,nequeieqnixunu5vti  bciaDeriQiflaeft,  vteriam  decpignori,  (dlicccd 

pupiilo mandaram  ▼Ifaimhabeat,  quodhabeti  le*  ttundatnm habeat  r.b  co ,  qui  fclcpnc  liib pignori- 

gCtneqoevcvniuctloium  bonorumtucor  lu  ,  qui  busn;uruasprtui.i.i  accuv  ir.dccjuoin  l.jeq.?hni 

certammiciuntncocfieiinoapotefti.(at4rMifii2.  quuc.i(iiprcci.racp[ipcni-.iuirur,vtpignorcc,  ne- 

iM^.(<? ttjf-rtw.flttff.EftenimtmorlocodomlhiinonH'  modobitatquin&luerc  pignus poftic,  &pignaiit^ 

nibus  oi  '--  id  cuifun  adminiftrarionis  Ipcft.iPt,  ririaaj:'-u  .qiioniamduoha-cpoftcrioraprioriom- 

pimbciic&cx bonahdeadminiAraf  Ug.qutfumlHm  nino  ct  jUcvij^cntia funt,ua  vt  vno  mondato cxtei* 

7>4^riif>^ ji^|w««rMr.adeo4aa#^  pcrmiira,  vc  Barcolus  loqoinuw' 

lc  contrahi  curamtoribus,  tum  quoquc aimlbl-  (cdctitmjiandataclicvidcantur/.gvfi^/rruMf  ]i.inf. 

uendononfunt  l.4.i.i.iHfi^Jteuia.Ug.  4.  ^.ilUttiMn  itf9fitJ.mdfirum)j.dtfoUitd.firniu  ij.urMfrmf^ 

^tf/hiiMmd.mft.  ScdtifiQaasMKimiAe&m  fifrJtff,               r  ... 


Ix.  C  A IT  s  libro  9.  ad  Edid^  Ftomndale. 

iciDei 

gnoribasiblebat  mutuas  pecuiiiaiacci^r& 


V£l  Tiviierioraiii  bonpnimadinixiiftraciDeiperiDiflaeftabeOy  quiiubpw 


^/[dL  Fel  vmiffrftritm  li. 

Pendct  hic  Ic.x  i  fupc nore :  continct  cnim  ca- 
Himaltcram,  mquo  valccdauopignorisa  procura- 
taie£u6b,cciamfi%ecide!nattaacnm  ineamaem 
non  habuetit »  nec  gcnetaie  com  libcta  adntini- 
Ibandi  poceftace  ,  quod  potcntiiis  Sc  efficad^ 
efle  folcr ,  fcd  t.incum  procuraror  fit  vniucrfij- 
xum  bonotum »  ii  loodo  etiam  ilhid  ooncuCiaCi 
1K  ab  eo  patiefiinilias  tnandatuin  kabteat ,  qai 
*^*Tt*  pccunias  fub  pignoiibus  accipete  {blebat. 
^onuecudo  cnim  pacnsfamiiias  in  hoc  attendga- 
^«ft,  ^tfcinaliuplcrifqueacteiidi(blecae^ 
bcc:Quomodo  Accutfiiis  noftcr  norar  cx  U^.^.Ctd. 
it  mfttf.MdientJe^.pn.mfr.quod  cum  to  quitn  nlien. 


infr.  de  StrutufconfuUo  M4ced.  Ug.  qui  femiffn  i}. 
vU.  mfr.dt  vfur.  l.  btrtdtsfMm  ii.  $.  i  infr.qni  t^A. 
facer.  pcff.  le^.  rum  feruut  it*  8z.  in  fin.dccendk.&de^ 
mmfir.  Nam  cx  conluccudinc  illa  inducimus 
pnduni^tionem  mandati  i|>ccialis  contcnci  ia 
nuuidato  totonun  bonbriim  de  re  pKnori  danda» 
2Sed  ob&ruanduin  fcmpcr  cft ,  aiiudei&itnanda^ 
him  haberc  pro  admimftracionc  vniucrfi>tumbo>' 
nonun»  aUud  ver6  IiabcK  vniueiiaJem  adinini^ 
^tiohembonbrahu  Ptioc  caius  Vniuer&litatem 

rantviin  bonoru c5rincr, quxni(ilibcr.;ni  ndinini- 
ibradi  potcftatc  adnexa  habcat  pignotis dadi  facul- 
tate  noh  cbntinct,"  Ttbid  fmc  legisproxim;  icripit- 
ihuscx  \.  prtcurattr  tttt/rSciyfup.dcfrocurjHi^dfr»-. 
(nrxu^iMd.  Poftcrioivcrd calus vniuctlalicarc  ad-* 
minitooonUffqiiinifrilnwcdito  pienqiii 

•  ■  ■        m  y 
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contincmr ,  8c caerera  omniat  (|inealioqui fpcciale  'rtt.  Maniiquf  IibeiSadiiumftrati'onf  haliet,  onnA 

,  inandatu ucm  c\ii;citr ^i^u.ili-' c'^^'ii'> f 'i-i'  n Jx u.mi-  hcL-haTc  j»orcft,acp|ioindcctir.ni pignusdarc,ncc 

adionis,diminuadicauliiiiucrpoticx,&:aliahuuir-  ind[gct,vtlt^cciaJenttcbtO{rotcrat,autv(parri$^- 

13.  VtPiAJiivs  itbiu  jS.  ad  Ediclumv  •  . 

SIcibAvenderetaeditoTpignus* conuencntinteripfum  & emptorem ,vc{i 
roluentdebitorpecunum  pretij  emptori)  liceret  eirecipere  rem  fuam :  fcri' 
pfit  luiianus,  &  cft  re(criptura,ob  hanc  conucniioncm  pigneraticiis  aaionibus 
tencri  crcditorem )  vtdcbitori  m.mdctcx  vcnditoa(flioncm  adLicrfuscmpto* 
rcm.  rcd&ipfedcbitor,  autviodicaicrcmpoteric»  aucintaduma^onead* 
.ucriiis  emptorcm  agere  \ 

^dl  SionNvettdcrelli'  IKnHihda?  AnporiiHsvin<!tcationcm  exrendcmtn 

•  ;  coiit..»  poi!i  lluicm  ,nuir.miL  U  j\'cKisnoncllf  Ar- 

R  A  Tk  n  T  B.  Pcr  libcram  pcrfbnaro  qox  iuri  <}ui  li  cn  p.ictu  naicicur  huuilmodi  vindicaiio,  vt 

'^oftroitibieda  non  fit,  ncqite  adtio,ncqaecKce-  va!g»n()liiiptiranr,curadtteifiueiinidabiair,q«i 

jnio.H«niirinohisp<jrcll/i:;.  ra'f(f.'<;;.n.  ^.^crUhnjni  partuni  nulhiin  intcrpofuit?  Sin  ex  |indenri  pul- 

fiifT.  Erguliqcdicor  cumpignusvciuiciLt^conuc-  Iclllonr,  cui  conrracuin  ,  qui  hodicnoo podidctj 

iiefitcumempto«e,vtlicctccdcbitoiip!cciumrcd-  Qiiod  .uwcni  pcrtir.ct  ad  adionem  in  &dhun» 

dcndoqiian<IOCunquepi^asrcc:pca-,  potcllqui-  quamlcx  li.vc  Li.u  liir.ilirci  t!;  bitori  conrnicmpto- 

<lcm  ca  conttcndo  acquifcrff  crtdiion  vcndcnci  rcinpignoiis,  quu  lu  uir  cllc  lilam kibliclurnun, 

adionem  ex  vcndiro  aducdiis  cmptoiem,  quam  ac  proinde  non  P"'!^'  01:^1  liia  concurrcrc  ,  (iue 

dciiulc  cos^atur  pi.vltatc  dcbitori  conuc-imjs  ab  co  vindicatio  vtilis  ifla  lit  liuc  ducrt.i  adio  nundati? 

pcr  pigiioiatitiani  adioncin ,  v c  in  ci-tcns  calibus  Quis  nirlum  ignorat  a^uncs  illas  ui  iacium  nalci 

CUeniie  Iblet «  in  qiiibus  proairacor  acquirit  iibi  II  icpcrc.x  conrtaclii &  ncgorioaltquo, acpcaillde 

adrionem  ex  le  domini J^./«j}c^'w4(|.    afipefifu  in  cuis  duntaxat  rauoicm qui  coatxndr,  tc negOi» 

pijr.dtac^r.ptf,  (cftenim  creditorin  venditionc  tinnigclTir,  nonalterius,nec(icontiahentistnter- 

pignoris  quodammodo pwjcurator  dcbitorii  /c*.  /?  fit,alt;  ri  .-.choncin  qu.Yri  le^.dim mii.Ceit.  lUdonat. ' 

fimttn  ».9.  infi».  fi^^fmiLtrufi. )  icd  vt  acquuai  Acqui  nildcbicor  paduscli, icd Iblusacditot cum 

aotonem  ipit  dohitori ,  (iue vindicarionem ,  liueio  cmp  t  o  :c  liuc  in  fiiam ,  Hac  in  iplius  debtroiisTrili.* 

fiaum,  noavidcnirficriponc,  qiiinvisfiatlcgi-  tatcm.  F.igo  ncquc  viiiiiic.uii) ,  ncquc  .tcHoinfa- 

bus&rcgulisiuiis.  Prxlcrinncam  uulla  litncctl-  tttuin  coinjH  tctc  dcbicori  coucra  cniptoccm  po.* 

liiaseuilmodi  tnduccndicadionts ,  cum  debitori  teft. 

fitis foperqu,  conliili  po!]irpcr.irtioncinpi.;nor.>       Dv  c.  In  cr.iditionibus rcrumquodcninqucpa' 

tiriam»  pcr  quaniiiuiviniiiili.rt  ccilatiactaonc  cx  di-ii'  lit,  idvalctc  maniicllillimumcrc  lc^.m  tusU' 

veddiro.  AUoqui  panllatim  e6  abruidi  deuenicn-  tiemlnii  44.  fiff.  ie  f*S.  Ne  alioqni  dccipiatur  is 

diinierit,  vt  vcntlito  pcr  crcditorcm  pignorcncc-  qui  non  alitcr  rem  (uam  oadimrus  (iiit  Ug.  vltim. 

dum  ioluto  prccio  ,  daiida  llt  dcbitori  cciam  iine  Ciw?. dt  pail.int.tmft.& veniit.  Et  quamuis  ca  iuris 

cellionc  contta  cniptorcm  cx  vcndito  ac>io.'.dlb-  piL>j'Olitio..d  culiimilluin  niaximt-pcitincat,  quo 

hirionem  piecij  coniequcndam:  quodtamcnvti-  quisroiluslcgcmdidt/fg.ri  fimd*  i^.fm.dtfaiot. 

quc  abrurdnm  fbret.  An  non  cntm  multo xquiiis  itg.vtii£ter  ij.CMMmiK.  frdd. attamenad eumYjuo.» 

&iaciUuscft,vtcxpi;.;nori!ivcndirio[ic,qiiamcrc-  «jiiccaliini  .iccommud.ni  p')rc!l,  ijucin  tr.i(^timus 

ditorfeccrit,agatdcbiroradprcciuin,quamcxpa-  dc  crcditorc  piunus  dillcaJicntc  lurc  creditotisy 

Ao  in  vendirionc  appoflco  ad  tem tp&ni  ledpicm'  qnia  licet  rem  ajfieiuim  vetidat ,  vendit  tamcn  ex 

dam  ?  Et  vt  lo  qui  hcri  oblccro  potcfl,  vt  vindica-  voluntatc  domj.ni     i.  Uipt.  qiiihus  .lUen.  Uc.  vd  :ipn 

noncm  iiuc  dircd^buii  liuc  vtilcm  liabcat  dcbicoc  U^.  mnejl  «ounm  j^6.  lufr.  dt  a(quir.  rcr.  dmm.  Sc 

aduerlusemptorem ,  quilicct.ictcdicore,eodem-<  cnin  ad  fuam  vtilitatcm ,  vt  pccunix  /ibl  debit» 

tpic  non  duniino  ctuciit ,  dommium  camcncxca  fiiliirioncm  c (>!)!-,  (irirui  ,  cjuani  ad  commoduin 

cmpcionc  acquiliit     hiftit.  qiiibus  alun.  Itfet  vtl  iton  dcbicons ,  cui  ca  luluno proncit ,  vt  a  crcditorc  li- 

'  adedvc dc  propnctatc  viiici  non  polEt  l^.fiii  •«  fn-  bcrecur  leg.fi  cb  uufam  i  j.  Cei.  de  tuiii.  Ug.  ft piipiUi 

dttorei^.  Ced.dt dif.r.ul.pi<jin.Ug.ptmtmtt ^fHfr.btt  66.  iuncl.lq.fi  crtdtttr  x6.infr.dt folut.  Ergo  cuin 

ti(uUtg.iso}ieftnouum.^.6.iiijr.dta(quir,rtr.dtm».  Aut  inccr  acditorcm' pignus  vendcnccm  &  cmpro- 

quis vnquam  audiit  vindicationem,  fiiie  diteSam  rcm  conycnit ,  vt  /1  dcbitorpcamiam  ptccij  (bl- 

.uue vtilcm  nafci  cx  pado*  cum  ioontnuioptddi- .  uerit  emptori ,  liccat  ei  tcm  fiiam  cctipeDe  ,  df«  ' 

ttim  fit  nafci  eamex  prxfcnri  polTeffione%MMidiw  cendum  cft ,  &  paAum  valete  6c  ex  eo  YanquaM 

1.^.^.  fcil/ijyojlul jtnrftipr.de  lUiiit.Uii.  viiic.Cod.dc  alie-  incoiiriiicnri  &  in  ipfi  rci  tradirionc  appolironalci 

tiatJMdu.mM{.(auf.fAit.ici.hii  conrracutn,qiiinullo-  adionctnpacilccnriacdicoritncctantumprziiai* 

iTiodolitobIigatiisJ$.i.In/7((.r/f  ii//io».  Dcindcquid  pris  vetbis,  quomodotiafcen>tur,  (i  tkHspitdUoiik 

/1  cinptor  pignoris  rcm  pignoratam  a  lc  cmprain  contraftuflncliiujtsL?;in  tr.uliriotK  c\  i o  ricl.i  ac!- 

alij  vcndat  ,aut  cx  alta  caula  tradatpoftca  i  An  f  ottc  hibiu  proponcrctur  Ug.  vUini.Cod.  df  i\i  .pcrniin.  CT* 

Vtndicationem  adhut  dabimns  contta  primum  frafir.  vtrb.ltg; fidtmmmt.ieg.fi iibii^&pjfmfr.  ■ 

cmprorcm,  ob  padn  n  ..li  co  intcrpolitum  <!c  le  dc  frtfir.vcrb.  Iiy^.lc-n-ui  o.Cod.dtdoiiat.  Scdttiamcx 

pignuratatkbuoii,  i^uouc-s  ptccium  odcrttt,  tf;  vtnditg k^.i.Leii.  dc^ail.uif.  tmf(,(f'  reih{(t.  quo- 

•      .  1  "» 

-  *  .  ■  "  '  *  * 

\ 
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DE  PIGNOR.  ACT.  VEL  CONT.  LIB.  XIII.  TIT.  Vn: 

iuam  pa(fta  inconrincnti  pofl  contractura  bonx  cjuod  ca  Icx&:pa<aio  appollca  cftin  traditioncrei 

fidci  agpofiw,  non  loluni  uifunt  contra<aui ,  (cd  njcx.&auictiampoftrraditioncmdurar,  nica.vt 

ctiam  Jbntr.ichini  informant.&achoncmcxcon-  Bartolusloguitur.accuiusdircdamvindicarioncra 

tradu  circcmU  ncc m  /. tumgamum  7.  $  .qummi &  habcrc poflum  mco  iurc , ad  vrucndam  cius rcftitu- 

feq.fMp.d(p4ci.l  tttbcHifidci  ij.C.wi/.Acpromdcquc-  tioncmtanqaamrcimcx,  nulfactiampadboncin- 

admodum  ti  dcbitor  pccuniam  crcditotiroluillct,  «erucnicntc.Quidcnimpofldlbrisinrcrcft,anrcm 

habcret  hodic  adioncm  pignoraritiam  aductfus  mcamcogiturmihircflmicredircda  vinditarionc, 

crcditorcm  ad  rcm  fuam  rccjjiendam  kg.firatt 9.  an vtiliathoncdcpoiiti  vcl comodatijQuamquatn 

%.«mmipt(mn& feq.fupr.& paf.btcttt.  Ita&:  fi  con-  cx  pattc  mca  vaJdc  intcrcil  vrra  aihonc  cxpcriar, 

ucnerit  intcr  crcditorcm  &  cmptorcm  pignoris,  quoniam  in  cxcrccndayindicationc  dircdla  donu- 

vtil  piccium  rcddat  cmptori  dcbitor,pcnndcilh  niummciimptobarcdcbco.ciiiHspiobatioplcrun- 

rcm  iuam  rccipcrc  hccat ,  diccndum  cft  aclionc  qucdiffiaJiicft  S.cotnmsdumlHfiit.dtmterd.  incxcr- 

pignoratitia  tcncri  pciindc  credirorcm  ,  yt  quam  ccnda  vet6  aiiioiicpcrfonali  nihil  ni(i  padlioncm. 

ex  paclo  (iio  acquiliit  adioncm  cx  vcndito  ,  cam  Atin(pcachuiiiiIcgis,ciimcrcditormcusdatumi 

jpra-Accdcbitou-  Cuicnim  nonxquum  vidcaturid  mc  pignus  vcndidir  tibicalcgc,  vtmihi  liccat  prc- 

ikltcm  cumpr.tftarc,  quod  (mc  ipiius  difpcndio  hi-  cium  (olucre,  &  rcni  mcam  rccijxrrc ,  appoficum  crt: 

turum  fit.-  Un(reditort^%.  tnfr.dtttait.^tiec  quod  crc-  padhim  in  vcnditionc  rci  mcx  quidcm,lcd  quxmca 

ditorfuumdcbitumconfccutubiit,  faccrcdcbct,vc  cflcdc<initpcrvcndiri'jncm,&quamctcditorvcn- 

crcditoris  dcliciit  intcrcilc  ,  idcoquc  achonem,  diteopcnciurcqaofircmfu.im  vcdercr,  dimvcn- 

•  quam  priiis  h.-ibui:,aniififlc vidcatur  :  Nam  imo  datcamcxmcavoIuntatcl»/?if  (jK/tji/ifH./irffvr/weii 

vtr6  intcrcftadliucacditoris,  vcl  obhoc  ipfum,  iirfnwrj/). Iraqucnoncfttantaratio, vtcxciuspado 

quAd  obIig.'.tiis  cft  ,  vt  cam  .i&ioncm  praftct.  acquiiaturmihia<5ioaIiquapcrlonalis,liucPiv''^ri- 

Abcllccnim  cuiquc  vidcturid,  inquoalijcftobli-  ptis  vcrbis,fiucini(adiicam  vclis  diccrc,multomi- 

gaius  l.fi tjiiii  maiidittu  z8. fuj>r.dtntiot.gtfi.  Pioindc  nus  vindicatio  iiuc  dirc<Jba, fiuc  vtilis,  qua',  vt dixi- 

.ittioncm { xpacio luo .Ibi  quxlium adhuc rcrinct,  mus,  non  cx  pa<t>o nafcitur,  (cd cx don.inio  a<floris, 

^uouiquc.idcbiro.ciuoiii.oiniiuiohberatus.Alia-  &:poflcllionciJliusquiconucnitur.Nccrurfuspof- 

^ucratiocfttd^onis  jicrlbhirioncmcxtinc>?,quam  fis  cum  Bartolo  diccrcpcr  cTcditorcm  poflc  hoc  ca« 

ccrtHiiieftccdi  ci^  intcru.illo  r.on  poflc  /.  ModtfitHtu  fuacquiii .K^ioju  (.'u biton,  o.u.i(i  pcrprocuratoicni 

jG.tnfr.iU fd.it.  Scd qua: cxtinclanon cU cx  potHa-  padiccnremexrc doraini arg. (. quodprcair.wn 6^.de 

d:oqiToquc&cxintcnialloccdipotc(i/ firtsobltn-  pro(urMnR.l.ftpigncriiy.ftipr.fa]ittLerctfc.  Noncnim 

tA<j7.mfin. delegd:.!,  liurd magis anrari quis poilit,  acquirir crcditor tanquam procurarorcx rc domini, 

3uoinodo  cx  paCkocfcJitoriiappoJitoin  iauorcm  ciimpacifcitur,  vthccardcbitoriprcciofblutorcm 

cbitoiisdctur  r.ciio  cicditori,  qui  fluamci  iLrin  p.i-  fu.im  rccipcrc,lcd  cx  fiianc"oriarionc,m.igi(q-,  circa 

€tas  ipic  cft ,  non  tamcn  ad  liiaiu  fcd  ad  dcbuorfs  irm  dcbitoris  paci(cirurqu.im  cx  rc  iplius dcbitori* 

vtilitat!:m  pad.usfiiit.  Scd  iamdjxiinuscxpaiftoin  drg.l.fihertsptcuui^m  j^.iHntl.l.pofiuUntt  .^.^.atittfin. 

rci  tiadirirtnc  appoiito  dari  ac>i.>ncm  paciiccnri,  tnfr.ad  SC.TrtbeL  Etquamuisportit  crctiitorvidcii 

wtn  quoque  cuca  ci  pa<ftuni  inutilc  cft  cx  d.  l.  ti  procurarordcbitorisin  vcdcdo  pignorc,  nonxqui 

fitndo  19.  iuncl.  Itg,  quoties  i^.dcferutt.  Itcm<^ucnon  t.imcn  inpacifccndodcrcdcmptionc  pit»noris.  Efl: 

cflc  paCtum inutilc  acdito^  ,  pcr  quod  acquirit  cnimcnpa<;li<>quotl.immodoconrraiia\cnditioni 

fibi  adioncm,  quam  poftca  prxftarc  podlt  dcbi-  pignoris ,adcbvtdubitatum  (it  .anpignoris  vcndi- 

tori,iii  cuius  vtilitatcm  p.iiflum  tntciucnit.  An  vcrb  rio  redJr  contra<fVa  iir,qux(ub  ca  comi*nrionecon- 

aliquid  intcicft  ,  an  pactus  lit  cicdiror  cutn  cni-  tt^AacClltg.ficrtdttorj.inprincip.tnfi.dedifir.ptgner. 

ptorc  in  propriam  iuain  vtilitatc.m,an  in  vtiJitatcm  Q_uarc  vt  tandcm dicam  quod lciuio ,  valdc  (iilpc- 

dcbitoris  f  Ita  putat  Bartolus  ad /. fTf</ifflr  7.  i»  ^lummihicft,  quodinhacJcgclcriptum  Jcgo, 

frincip.  infr.  dt  dtfirjQ.ptgnor.  vbi  ait,Siaeditorpa-  a  Std  &  dcbitorMtrevindKarepottrit ,Mt  m  ftSSi^ 

^us  lit,  vt liccat (ibi  rccuperare  pignus,  quod  vcn-  ihont adtarfusanptorein  agtre.  Cum  i^:  ratio  iuris  re- 

didit,  nulla  cx  hocpa(^oquxri  aCUoncm  dcbitori  pugnct,&:prxccdcntia  adicdiorcm  hanc  nonpa- 

contracmptoicm,  (cdtantum  concra  crcditorcm,  riantur.  Quidcnim  ncccflccft,  (liibi  d  Iiiluno,  jSc 

pignorariuam  fcilic;'tvtcamprsftct,quamcontra  reJcribi  ab  Impcratore  , pb  huiulinodi  conucniio- 

cniprorcm  habct.  Si  vcrb  pa(ttus  fit,  vt  ipfi  dcbitori  nem  pignoraririis  a<lhonibus  tcncri  acditorcm ,  vt 

rcm  oblii»  itam  rccupcrarc  liccat,  poflcdcbitorcm  dcbiton  maiidct  cx  vcndito  aiirioncm  ndui:rlus 

ex  hocpac^ioagcrc  (iio  nominc  aducrfiis  cmptorcni  cmptorcm,fi  porcrat  illc  agcre  (iio  iurc,  ac  drra  ceC- 

I  pignotiscxrf./.yffrrJifcrS.i.idcftrcita&luicccf-  fioncmvcl  vindicarionc,  vclinfa<thim.'  Etvcrbin 

Eoncsadcoquc  &  vindicarioncm  habcrc  vtilcm,  diS.Ug.fi (redttor  j.inpriKLip.tiifiuiC  diftrjft.pgitor.xhi 

ficinfa(ftuma<?.ioncm,vtCaftrenfis,iScaJijaddunt  tadcmomnino  (pccics  proponitur,  nid  quod  ibi 


Suitratur  adio ,  ncc  (i  paci(c:cntis  intcriit ,  vt  liipra  gamus  nihil  rcfcrrc  ,  an  (ibi  padus  fit  czedifor  an 

ixiiv.usex/.<ffii»r«ii.C.(/f</<»nrff./.fxriwiHf»fio»<ii.  dcbitori  )  de  cedcnda  pcr  crcchtorem  a^ionc  ex 

l.(hm  pnpenM ii.CJtpdit.d.l.qtucunqutii.  dt obUg.&  vcndito  aducrfiis  cmpcorcm  ,  ncc  quicquam  ad- 

4iaton.l  ftipt;Utte:fiai^.S.alrertdtvtrl/.oblig.  Extraca-  ditur  de  danda  dcbiroii  vintlicarionc  ,  autin  fa- 

(uml.qu>,(iesi.C.dtdon4t.qUd.fui)ntod.  necefle  fimile  ihrmaiHone ;  Quod  tanicn  non  magisin  illa/pe- 

quod  lcriptiim  cft in l.ptn.C.adtxhtb.  cl  padlo illius  dc ,  quam in  hac prxtcrmittendum crar ,  fi  vcrc  di- 

cpiitcsmeasapi!dtcdcpofuit,vcltibicommodauit  ci&adiici  potuillet :  Cuin  ncc  ilJud  Mardantis 

{)a<fhi(quceft,vt  mihi  tcftitiiintur,acquiii  mihi  vti-  prxtcrmifcrit ,  c|uod  minoris  crat  momcnu ,  mino- 

cm  dcpctfiri , vel  commt^ari a^oncm :  Id cnim fi  n(qi  dubitarionis,  (Jrntcntia  luliani, quatiis  non  nifi 

^kumrauoncm  habcic  poccft,  iilim  ccrtc  babct>  dcpignorelocutusUlcfit,  tamen  euain  hypothcM 


^        SILNTONII  FABRI   I.C.  RATlObJAllA. 

loctlinWWre.  Atqiiidicar  nliqui';,  cumpadioin    in  fjiccic  hiiiiis  legis ,  vbi  pLi(f>iim  non  in  rcm  jfe 

|>cribnara  &  vtilitatein  dcbitotis  concc|na  cft,  rcicindcnda  vcndirionc  intcrporitum  cit ,  Ccd  ia 

)icrape^pignasKavciMliium(it,'vrfi)lutaa  dcbi-  pcdbn.im  debitotis,  vt  liccat  ci  foluta  pecuni2 

lorc  pLCiiiuj  intf.i certum tetnnuscnrptio rcfcinda-  tcm fium  (^c^cte.  An  noa emmaliudcftrcc^pc- 

tur,  compctit  ius  dcbitori  foUicndx  pccunix,  &  rc.  aliud  vinMicarc  ?  Efliginirhfcvciiiculus/^t^  & 

lefcindcnda:  vcnditionis,vtlciiptumcftin  dili.U^.  ipfe  deint9rdutvinilu/treremptterit,4ittiHfaibmti&»» 

fitreditmr  §.  i.  vhinuUa  fitmcntioccnionis  hoc  calu  nt  coMtr*  eniftmm  a^ere  totus  1  Toiioiiiano  wUh- 

pcr  «edirorcm  £idendae :  Quafi  ncc  poffircredi-  tiis,cuiuscMtd magis,  qujm&iitliilianftiic Vlptani 

tor  vlla  acbone  ccdcrc ,  tanquam  qui  nullam  ha"-  f.ipit  iurifprudcnriam,  vt  ci  lupcribribus  appaict. 

Iieatex  pa^onc  ^uam  non  in  iuam ,  icdin  iplitu  Qiuemc  tcsinouet ,  vtputcmuccilbi  lempcralle 

idebicocu&ioremdrviiltntcm appofuetit, icclnpn  Tnbonianttm ,  quin  Marciano  pcrinde  tnanusih- 

itacft.Etfienim  in  iicl.  §.  i.  fcriptum  cft  cx  Marci.i-  tulcrit  in  dh'l.  lc^.  Ii  cnditi/r-'.^.  i.&fcq.  deAtjlracl.f  t~ 

no,  foluu  pct  dcbitorem  intra  przibturum  tem-  gncr.  v:iam.'liiM  lciipilnuis,  iauusadcainlcgcin, 

f>us  {>ecunia  pofle  dcbitorem  inia.  illud  tcmpus  liDciuvoIcr,fciiUL  iinis.  H.ct  vcroadlcgemnand 

blucndo,  pccuniam  hypothecam  rccipcre ,  iura-  fuiKciant,  nili  ouovi addcndumeft,  nulcpr.i.i^ma- 

men  intclligidcbct,  vt  vcrbaibnant ,  cuni  cmptor  ncos  hac  kge  palllmabuci,  vtprobcnt,cxpa<fto 

{)rccij  pecuniam  vlcro  accepii ,  ncc  lccum  dc  ca  te  dc  rcaouendeiido  iiim  alios  appofiro  did  po0& 

itigan  pilfus  cft.  Non  cnimpottft  foliita  cllc  pe-  «dioncm  ttm  in  pcrifmatn.qudm  in  rcm ,  contra 

cunia  cx  paitc  dcbitoris ,  quin  acccpta  lir  ex  parte  tcrtium rci  tcrtoucndcndae  policiroicm ,  ittmquc 

«mpcods*  Sed  li  cmptor  pignoris  (blurioncm  pie-  c.x  ucognitione  vnius  cmpthytcutat  pcrindc  agi 

d|ac^peieiieaiiarct,ineamqucrcmdcbttoicon-  poOc  contra  tci^iaai  qneailuicc  emphytcuticc 

tnann^eiecogcfrtnr.indigcret,  vriqueociGo-  nH  pofleilbiem ,  eiiam  qni  ab  ipib  emphyteura 

lie  aAioniS  CX  vcr.diro  ad  rcfcindcndam  vciuii  c.uit.tm  non  h.ibcat  ,  non  rantum  vt  canoncm 

donem.  Oiim&.-ididiieccp&rialuadliocx vcndi-  annuum foiuat,  lcd ctiam vt iccognoicaz.  Quod 

tto  lig.  tx  empta  1 1.  $.#  fffi  fiim  u^.  it  «AiM.  mpt.  vnuraque  cx  iuris  tarionc  &Iiam  cerr^  cft ,  non 

tjui  lu  le<ie  ^.o  fKJ.Ced.  df  f.til.  int.  onpt.&vcHdtt.Sc  cnim  pcrfonalis  obhgarioctiam  qiKrrjtioiic  fijiidi 

inaucicuiniii,  al;j  compcicrc  adioncm  cx  vcndt-  nata  lir,  (cquiiur  h.-igularcm  fucccflorcm,  quam* 

tOtqultTci  ipii  in<i  vendidit  dtct.  hg.qutauupii  nJt  Ittf  fiindi  podeiforcm  Ug.  rhm.  k.  i.  o^.  tmti, 

vhhg.  &  a:fi«n.  V.i.dicarioncm  (anc  hoc  calu  liue  €tnft.l.i.^.fthereimfr.ddScn.itufconfuUumTrebdl.]Acoc[\ 

ditcdam  fiuc  vtilcm  non  pollc  compctcrc ,  antc  vtiumqjquoddiximus,  duobus  ftatutis  iabaudtjB 

ze/l-inrun  vcndiiionem  ccrtum  eft  diH.  hg.  i.&4*  nominanm  cautum     poUiCB  vdltetis  naiia« 

fi^JepaS.ait.t«^.&ftiidit.  Q|untoininibcig9  cikiniudsratbltiffioeitiacamKmiionpoflec. 

I  f  Venitauttfflinhaiic a£tiooem& dolus,^culpa,ytiacomiiioJ4cp.ve* 
^&cufto(Iia.vismaiornonveait  , 

amillam,nccbcnc  cuftodit.-im  rcftitucrct  ?  Aur  quis 

ijtd     f .  F^MMf  AMfM  aliii5ieioiftiodiampr;ftarcponit,aiicdebcar,quim 

qui  rcm  pcnes  lc  habct Adco  \t  ncquc  dcpoilt.:- 

Rat.  dvb.  I.arga  cftdifFercntia  intcrpignus&  rius  a  cuftodia  rci  dcpoliti  cxciik tui  ,  nili  quod 

<ommodarum,pignuscnimHtgiariavtriulque  cam  iiiffidt>  vcinxecoftodicndaralcmdiligcntiatnatl^ 

«{cbitoris  quam  crcdicoiis  «  comniodatum  VCC&  btb^eaCyqualemintebusiiiisadhibctjCriamliinrc- 

gtatia  folius  accipieniis.  Nbncftigiturbonacom-  bnsiuisncgligcnsefleibleatfe^.  <fH*((Nfr»<c;z.;Hjr. 

5aracio, qua: hic  tit  ab  Vlniano,  vt  cjui  i in  1 1 My.mo-  rftpo/».'. cjuia  i:nputjrc libi  Jcbcr^qui nf gligcntiaini- 

aco  venit  non  tanriim  aolus ,  &: culpa,  lcd  ctiam  co  icm  liiam  cuftodiendam  aaiiit  Ug. i.  i.it 

cuilodia ,  idem  quoque  dicendam  i!t  dc  pignci e.  apud  qnm  dt  Mig.  &  nSuiL  Cdm  tamen  ea  dil? 

Alioquifcqiicrctut  ir.  pri^norcculpamomncvcnirc  gcnriarcquirariira  crcdirorr ,  quam  patcrfamiliaf 

Ctiamkuiliiniatn,licutincommodaro:quod  tamc  nonquiUoct,  lcd  diiigcns  m rcous fuis pt^ftareib' 

fy(amtftLfil^etlrt»^.S.tutHtvideHdum&^.'inttrdintt  let,  vcfcriptumeftin  l^.y<d.  non  tamcn  quamdi* 

J.tr.rcbus  i%  .in  priiicip.  fupr.titu!.  prox.Ug.contraRus  z}.  li;.^ciir!(Timu<;.  Id  cnim  culpam  ictiiirimam  inclu* 

.  derctkl.tur.i.vltim.lnjlu.qutb.mod.reco}tcr.oblig.  dcrct,  quani  comraodararius  qutdcm pt^ftac, fcd 
.  Dec.  Dotus  in  omnibus  bonz  fidci  iudidis  pr^  .  cteditornon  pc^c  diS.  $.iMnw.  «tdMni,  qak 

ftatur  eriam  cx  iis  concndibus,  qui  iblias  danris  non  (blius  crcditoris graria  pignus  contrahitur,  yt 

S i  tiunc  ,  quia  nihil  ram  conttariura  eil  botUE  commodatum  fauorc  folius  commodatahj ,  (cd 

,  ^lidmdo\asltg.ftdolof.Cod.dt»f(mdaid.  eriamgraciadebitoris.  Ineoquedifrcrtcoromoda<* 

>^|<t>  §•  vltim.infr.  fr9       ,  vcindepofico  cum ip^oic,  noaetiamineoquodad vimma«  ' 

cemere  cft.  Calpam  'ver6  cnm  dicimas  letiem,  iorcmfpeftar  :  fllaeiiim  I  neminc  pr^ftatur,  quia 

intcUigimus  non  lcuitllii..i,vrnc(ji!c  l.iram  ,qucin-  ncquccx  lionafidccft,  vrprqftatur  di^.leg.contrd^ 

edmodumOijcimusadiiwi.i»H;i(  piiitiuiMm.  Prom-  iluii»fin.kL.jimertaxi.^.Tumaioru^.Loca,  Nec 

dc  quod  ii$c  fctibitnr  in  pignorc  non  cantikm  do-  magis  reiira vi  maiori  potcft ,  quam  Dco  ,  vndeJ^ 

lum  vcnire ,  Icd  cti.im  culpam  ficiir  in  commoda-  a  Gracis  Qr^U  appcll.irur  d.  §.  vtt  mam.  Sedbcc 

t<t ,  non tollitdiffcrcnriam ,  quicft  intcr pignus &c  quidcin  in  pignorc  conucntionali  obrinent ,  vtdC- 

.cpmmodatum,  quodadculpamlcuilTimam  pera>  obliim&cmpamnon  mod6  latam,vcn\mcriamle^ 

jicr.  Cinlodiamvcr6idcopi9ftat  crcditor.-cqiicac  ucm,non  tamenlcuiniinampr^ftarcdcbcat :  Inpi- 

coininodatarius ,  qura rcm libi  i  dcbitorc  traditara  gnoie  autcm  pr^torio ,  quud per  nuilloncni m poA 

«cdpit,  &  quidcm  rcftitucndam  fuo  cerapore:  £c-  Kflioncm  conilituiturljira  </f  imnMi  i6.%.t.in^.fm. 

fp!fciatenmcafl|o4ifndaa>.  (^j^odoctumwm  <^^«|iwl^qutttpc6cB^^ 
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DE  PIGKf.  ACT.  VEL  CONT.  LIB.  XIIL  TIT.  Vli. 

itni(ruscftdolumduntaxatnoncmniculp.ampnc-  cx  iutis  nccclTitatc  piVnus  illud  contnihit  crcdi* 
ftarc  tcncrur  X.yrttor  air  ijA.tft  prttnaiqutfitHm  infr.  tor ,  vt  rolurioncm i  higicntc  &  latitantc  dcbito- 
dc  rcbMUfb^Jtuitcftfid.  i^iaj.nun  cwolumitCylcd    rc  conIe>]uatur« 

J4.  Pavlvs  libro  19.  ad  Edidum. 

T7  A  igitur ,  qui  diligcns  patcrfamilias  in  fuis  rebus  prxftarc  folet,  a  crcditorc 
-*-^cxiguntLir. 

jld  l.Ed  igititr  14.  ximediximusadlcccm  pr.vccdcnrem  ,  iinicmque 

dubitandi  i<c  dccidendi  utionihus  loncludicux,     *  t 
I   Pcndct huius lcgis  intcrprcratio  cx iis  quar  pro-    l\ingcil.l.intebusii.iu prisdp.fupr.tti.pnx. 

15.  Vlpianvs  hl)ro  18.  ad  Edichinr. 


/^Reditor  cum  pignus  rcddit,dedolo  debct  dcbitori  repromirrcrc:&,  fi  prar-. 
^^dumi  fuerit  pigner.itum  %  ctiam  dc iurc  eius  rcpromittcndum  tft,  nc  fortc 
feruitutcs,ccflnntcvti  crcditorc,amifla;  fint. 

Ad  l.  Credttir  15.  nmcnirc  fidciuflbrem  /.  1.  ^.ftdfi iiihstanr,\h\A\xi* 

mmfufr.  dt  tudi(.  Pianc  ll  pc  r  cirorcni  aut  jicrini' 
R  A  T.  D  VB.  Cicditor  pignoratKitis  ,  &  ciira  pnuknti.un  ucbitoris  rcru.milTio  perita  non/it , 
acL'ipiTpigius&  ciun  tcddit,niliildolomaIo  fiscir:  nonco  muiu-s  potcru  iudcx  acditorcni  condcm> 
vtnuncjiu  cnjnifacitcx  voluntatcdcbitotis.  Ergo  n.rrc,  vt  vcl  rcpromirtar  vel  t,inrundcra  pr^ftcr, 
nihilcauiicft,  curdcdolo  tcptomittcrc  dcbcatin  quantumfircpromifillct,  vtdc  ll.iJiil.uionc  dupls 
pignotcrcddcndo.  Dfc.  Crc^  iror  tcncturdolum  ^icit\.\v  \n  l.^.rer(.(cmmunei  de  vtTb.9i>lig.v[uoA  ScAc- 
pnr.flarc  in  tc  pignoran  ,  vr  proximc  icriplimus,    curiiusnoderhic  notar. 

adcrKiu.'cri.nr>culpam^>:Iatamqn,rdolo«quip3-  a  Tt ,  fi  pxdium  fient  ftiner.mm.  Rat.  dvb. 
ratur,  Sc  I.  ncm  cu.rdoln  carer,&  a  d<sio  longcdii^  Norvfit  locaplcfipictcduot  qui  jctcjno  111  ni^nus 
rfl.NfCcnin  quodcxdcbiro.isvoluntatccie-  pr.cdiocui  IcruiTurcs  debcbantur  ,  lenunuibus  v- 
d  totpii^iuis pofli,Ivt,facciu  dcbct  vt Uccat  ci  in  rc  liis  non  c(l;,c.'»li|uc anulit  non  \ rcndo.  Ncc  cnint 
al'cn3  (nic  dolum  iiuc  culp.im  impun^  admirtcrc.  modus  acquircndi  cft,amittcrc ,  &  in  amirrendo 
CurTuiulii'  rcmpcrcj.c!ul'uscflcd{bc.itrp  quis  f.i-  nullum  faL^um  intcrccdit  aniittcutis,  m.igi(quc  i 
ciicinuitcturadd'  iinquciidum  Lft  rnus  27.  i.tUud  Ic^cflt,quamab  hominc,vt  (ciuirutcs  non  vtcndo 
mtU^t  fupr.de  pact.  Culpa  as.tcin  qja'in  rcbusnro-    amirtantur.  Ergoiquumnoncft,  vrdciurepradi| 

priis  culpKid.icft  ,  in  .\licnis  lit  cocrccnd.i /jitoii-  pignoraricrcditnrcumpignusrcddi:,  rcpronutt.it, 

fijnie  14  §y«  tnantii!  infr.folut.matr.  Atqui  potcft  Itc-  aut  vtob aniiiris (cruitutci quicquam  dcmrori  pr^ 
n,vtcrcditor  qu.indiu  pii;nus  pcncs  /e  hiibcr,  dolo    ftct.  D  e  c.  Tcncturcrcditorin  lepignorata  eam 

malovcrlctur,     pcr  culnam  mu!rahia.ir,autnc-  dilij;cnti.iin  pr.vft.itf  ,quam  ditisjtns  patiifariiili.i« 

gligat ,  qu.r  rcm  pii^noraram  fccerintdctcriorcin.  in  rcbus  (uis  odlubcrc  lolcr.vr  lciiptiiiM  cft  in  leg. 

Ergo.rqiiilT!ir.umcl\,  crcditorcm  j-ignuircJdcn-  prox.prtied.  AtquidiligcospatcrfamJliainonpad- 

t;mtlc  dolo  rcpro;niricrc,  vthicfliiprum  cft,  ncc  rur  amitti,non  vtcndo  (cniitutcsprardio  fiiodcbi- 

rannim  dc  doi» ,  (ird  ctuin  dc  culpa,  vt  m matito  tas.  Eft  cnim fpcdcs  alienationis,  ii  quLs  rcm  fuom 

Paulusrndbtin  l.ft  fltoftmiliMi.^.%.m4rtfumeod.ii.  aut  fibi  dcbit.im  vfucapi,  antpi.rfcribi  p.in:itur  /. 

m.dcfuocnim  fa<fto  .ic  niuito  nuigis  dc  dolo  (Iio  Aliertatfonni^.de  vab.figntfc.i.fifuitdtimi6.tt^Aefund. 

qucmqucrcncti.rqiiiiracft,ctLimcumqucaia!itcr  (/«fj/.ncmpc  quoniam  &:  v(iicapiones  &:  prarfcri- 

tcncii  no  oportcrct  l.detuo  <).i»fr.ni4ndatJ.metum  9.  ptioiics  omncs  in  odium  ncghgcntinm  compara- 

^.luluntts  c^^.tx  hot  fupr.quod  tnet.  iMif  l.fi  psftjc-  tx  liintleg.z.leg.vltim.tn  fin.Cod.de  aiwjI.except.Qni 

ttptum  \%.fupr.d(  rci  vinifir. Et  quod  fcriptumcftin  autcmeft  ncgliccns,cum  non  fliciat  idquodfacc- 

Ldebitor  4 o.  §.  r/r.  infr.  crcditorcra  cui  (bluta pecu-  rc  dcbct,  hoc ipfb  fiitit ,  contta id  quod  facerc  de- 

ni.icft,poflclliopcm  pignoris  qua:  corporalis  apud  bcr ,  fccunduniiurisrcgulam, dc  qua  in  hg.qtii non 

ciim  fiicrar  rcftitucrc  dcbcrc  ncc  quicquam  am-  fjcitiii.deregul.  iutr.  Idcoqucfoltmusdiccrc  non 

pliiis  cogi  pi.rftarc ,  non  cxcludir  hanc  rcpromit-  minus  culpain  contrahi  in  omittcndo  ,  quim  in 

tendirccc(Iii.item,  qH,r&ip(agcncrahrcnitutio-  commiitcndo,  &  quamuis  irgulantcr  mulro  Ic- 

nis.npn  Ibnonc  conrinctur  /.  vtdeatnus  j8.§.inFrf-  uiu5,intcidum  tamcnctumgrauius.   Qu.im  cnim 

utana  tiifr.de\  ftirJ.y^,firedditafupr.tit.prox.  Illud  ta-  multaliint,  qnxnoninodo  iincculpa,  (cd  cti.-im 

mcn obfcmanduin  cft, quod  Vlpianus  hlc  obligai;  finclcclcrc prircrmirri  non  po(runr.It.u]ue  cum  di- 

c  clitorcm  non  vtc.iuc.iV,qiiomDdoin  (pccic  dd.fi  cimus  rcncri  crcdr^orcm  dc  non  Fatloiiio,  qund 

^i)/?.j(V<pr«m,idcftdatohdciuflbrc. [gcncralircrc-  eo  ccll.intc  vii  (cruituribus  (cruirutcsnonvtendo 

rim  (ati(d.itur  in  oninibus  prxtoriis  llipularionibus  amifcrit,  hocipib  (Iiris  diamus  icncri  cum  de  fadlo 

i,}.r/(  fttpul.  prttor. ]  (cd  vt  tantum  rcpromittat, id  fuo  quamuis  minus propric. Opponitenim  ifta  VI- 

cftnud.uMiirioncacfinc  (idciuflbrc  prnmittat  l.fi  pianusqu.rfi  diucila:  rcproinittcrc  crcdirorc  dc  fa- 

dilhmt ^C.iit  ririnctp.tnfrje  tuui.l.palia  (onutnra  judt  clofuo,&rcpromittcrcdciurepra:dij.  Necquod 

€ontr.empt.  N.iin  &  t.;utioni$  nominr cxtra  caufam  cicditor  cx  fcruimtum  amillionc  locitplcdor^duc 

pfxtorianuiirtipubrionumniidarcpromiiriongni-  nonlir,adrc facit.  Sudidtcnim  miCcrudcbitorc  ea 

iicatiit/.4.C«f.(/iL  verb.fimfic.  Porronuda  ivpromifl  rarionc cx fiiito  .lutncgligcntiacrcditorisficripau- 

fio  nonvaldeoncr.it  proinirtcntcm ,  quoinodofa-  pcriorc.vtoftcdaturiuiisn.ituralis  &,auihsrcgula, 

ti(datiooncrat(adidanicm,Ncccniint4mfacilccft  quxnopaMCuraltcrip  altctii,iiuqua  codidonc  ia« 
Tom.III,  •  .  LLl 


'•./•■•         .  '  ■ , 


♦ . 
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ANTONII  FABRl    I.  C.  RATIONALIA 


fcrri  r.'//*  Inc'  ?;ff,t/.'mT!.f./uff?  17 s-itugulMir.ld- 
circoai'  "  ;iiKur  VlpjanusmhocvtTlic.nomi- 
iiarim  iM.tJio.quiacaBietxiesinobilcs,  ncqnc 
ainirninriiri['(:rnonvrLndo,ncquciu$aliquodiui- 
bcnt,q"otl  lu.n vtcndoanuttatuf.  ScTnirutesctimi 
ttntmmobiJiunullsfunr,  rivfumtrLidiinifcvCum 
Txcpi  iS4'.i.v  (cruiturcs  pcrfonanun  (iuit,  &  qitzli- 
ccrctiiin  non  vrcnJv»  amirranrurfof.  fit.^lw.*»^ 
y/fe^.rr/  ri'»*^  4Ki.-'f-  pcupck-  ;u  fcnunitc^  liuc  vrba- 
no.  uin,liuc  rufticoruraptaDcliorum  tit^uatuda.fer' 
vtr.MintttaHt.  nonpolltmrtanicnamitiinonvienao 
abeoiquo |.ollkicnr!ir ,  qitomodo fcruinitcs pri-- 
^oium  amictuntur,  ciiara  abco,  quiprxdiumpoi- 
4i<!er,AKiidcnimcft,pr«diampoflideTc,aliudvcr6 
vti  fcniiaiririii  >  or.r Jio clcbitii.  Cum  vcro  rcnc.nnir 
hoc  calii  crcdiwt  ob  fua:n  ncgiigcnti.un  ,  confc- 


t|'!cn'. ;-ft,quodAccurfsusnoftrrcx  AzoncfnoncrJ 
non  aJ  alium  cteditorcm  hocpcrcincrc ,  (ju.iin  ad 
cum,quiicineritpr.rdio  p  t^norarolcruittitcsdcbc- 
li.  Nc^^endaenimomnisitipponic  icicnciam,  8c 
exdndicignotantinn  §.  i.  l.prox.  in^.  l.  tmt  (cx  jj.rte 
AihUt.aUit.i.JljiiUvi^ori!).  ^..ftc.m dihr.mrfr.^Kdndat, 
Alioouiiiacdirorignorauciit  lcrjicuics,  quasdfr- 
beri  kiebar,  dcbitor  eft  ma^;i':  qno  J  debftoriquim 
qiioi  ti  lirni  i::^;^L;rcrur  Ug.iliycttdmdo  f>6.^.i.dt 
iomamft .  1:  lU  n  im  h  uc  c«iu  dccc  [>  cn  s  crcdiror,  qui 
fi  pnKlio  pignorato  tcruirutes  debcri  iciuillet ,  iis 
vtiqnc  vIm^  h  i;'".  f ,  .uoiic  ir.i  noii  lo!iiin  Jcbiroia 
^iusinttgruinconkrualiLr ,  fcdLti.-.nihiiimauxiflct, 
cintoc]Uc  plus  commodi  cx  pii;norc  pro  llioiurc 
pc!c;t-!l''.  r/inn  lc^.i.i.i.l.fijlcnUtXUi^^.it^JtMet, 
tmpt.l.iii :  li  baw.ii  u  ji  :iiui. 


i<f.PAVLvs  libto  i9.ad£didum. 

TVtor,  lcge  ncm  rcfragantc^fiJcderitrcm  jnrpilli  •  ignorf:  tucnduinerit: 
(cilicec  fi  ih  fcm  pupilli  pccuniam  accipiat.  ldemc(t&  imcuiatore  adu- 
Idtcenosyvelfuriofi. 


R  .\  T.  D  V  B.  Non v.dcrpignusrcialicnx8cd 
•nondominod.uum,  nili  cx  domim  yolontatcda- 
tumnt ltg.aliaM rcs lo . ntfr. fm  tn.'..\. crtn .nt.C.fi r cs 
;5JMr.<i4r.Jif.  Dcbctcnimcrcduor.quipignus 
acc.j-it,  probatc  rem  obligatamindcbitorbdomi- 
nio,  .i  :[!Jtvminl->otiiscott;n;-^oiLTtiil1c  Ug.6->;:ts 
'tuitdnm  15.  i.^d  duttur  m}r.  dc  fignor.  Atqm  tutor 
inoncftdomimis  rciura  pHpillaiium,  fiint  cnimfi- 
cut  diucii!i:pcrl<in.ri:.^::  di.:crfa  p.nrimoni.ituro- 

3S& PupilU,vt  nc.uo  non  vidcr.  E.T^o  non  cli  uicn- 
um  a  practorc  pi^inus ,  quod  i  tutorc  d.itunuft, 
qii.-.inmspi-od.I  :'opn;irii.  N.  ^  tnimbonacor.lc- 
-cudocft,  viqut^ms  aliujv.obliRrrc  potcft,  ctiaiu 
ipfiusbona  pi-:^nori  darc  polllt  /.  5  ■uf.iiuod  lu ff.Die, 
Tutornon  1 1 "  i:  1  \  icc,&:locodomimcftii»^«i» 
fHttam  1 1  iffwfuturtHjiruintdnMtttMa.fedcmm 
dominu'.  rcrumpupillarium,  cum  bcnc&cx  tidc 

tutciam.i»lminiftr.ul.4«i/ifilrf«M7'^'/'«'«''"f^'r* 
(tuptor.  Idcoqnc  didmus  non  malc  contrahi  cum 
CUtoribus,  fiuc  ptipilktin  iiinul.ul  conr  .lu  iui  im 
adhibcant  >  cui  iiuthoriutcm  ;ui  conu.Jicndum 
praftc  n  t,ltuc  ioli  contrahant  abfq  uc  pnpillo  f.  4.  iit 
fiii.dctiii.!.  A;.-iti!n.ulpupi!l!vii:ii.:rc:n»crtinet,vr 

Sollii  mutuas  pccuiiias  .^ccipcrc ,  aucad.crcditorcs 
imittendos ,  aut  ad  alia  itia  ncgoria  gcicnda ,  qiias 
pOir6  (inc  p'it:noiis  .-ilicr.ius  ob!  ,':.<:ic  iitucncucus 
nonfii,  linc  tjuibus  canitn  ilc  maiorc  d.uimoperi- 
ditati  polfit.  Ergofi  tntoria  xcm pupilli mi  ai.tm 
pcciiniam aca  pcrit ,  cx caquc  cv.uf !  pigKUsdcdcrit 
rciahcuiaspupdlaiis,  tucndumcft  pignuslPratto- 
«etanqitamtClft£»litc<iac  conftirr.ium.  Idcjt:t.Kko 
vcnini  cftin  tutorc,  v  t  iicc  in  Huioii»  vcladoldccn- 
tis  curaroic  ahud  li  rdi  qiiiseonim  in  rem  vel  fiino- 
fi,  veladulri,  &:vii!it  itc  conim  iticxigcntc  pccu- 
aiam  mutuamacocpcrit,  &:  pignus  dcdciit :  vt  Pau- 
Ins  htc  lubiungit,  &  quidcm  in  curacorc  ftirio/i,  ius 
cll.'.pcit!ii:.,qiiiai';  panim  diil.ir  .1  tutorc,  ciim  .vi;tic 
dcturpcrlijnxprintipalucr  icbiis  vciiinon  iiiJipcr 
confequentiasl.i.i««1./.;«i:''-« ' '  ■>".!'''  dcaint.funof. 
^dtn  cutatorc  adoicfccntis  tiiHicilius  id  vidccur, 
auiaiionficut  cxtcn  danir  perfonx,  lcd  rcbus.  Nec 
Mkat  cwaipcei  coniphciefitlifioadtilds,  6d 


tamum  aiUilris  conCRthentibus  autborirarcmpra:- 
ftarc,  i]uod lo^gidhtctfiuTicft.  ScdtamcnitihoC 
cafii  niula  t  ft  intcr  curarorcs  difTcicntia  Lmanr  ^ . 
cfidrttii.  rti  pt^nsr.  d^T.fit.  In  ii« cntm  qui  ad  rcruin 

.uls^.iiiiifb.ir^iiu  ;v  p:  'rincnr,  .r  ;ii:ili'icft,  vtclTc  dc- 
bct  corum  potclias  &  autiioutas ,  nc  iialitid  iiuisin 
adolctccntis  aTHitorc  hacpartc  conftitttaiiius,dam- 
Tiun .Tliqticd  inciin-tc  r.;inor  i|i:<.  d  .'^ioquinoncA 
ictincutiiuusmcc^ancquod  nniiorum  Liuoiic  con* 
ftiturum  cft,  nc  ignorantcs  obligari  pcrcunttores 
liio';  pol- "nr ,  .'.d  co;  um  pcrnicicm  &  inimiam  nahi 
iiwlu  t ,  li  ti,:  ri  itac  iiy.cnrc  coium  valir.^.rc curatoc 
/inci:  ir.  c  i-.n.i'-.  11: ,  l".  pro  i..'.-:"ap.-c;in!a.ncccpra 
pi^nii  .d.  .1.  :r ;       f '^C  ^  ;t  (u'.'.',/.i::.;jft  rf  i-^^is 
l^.C.dcpi:)<..rM.l.i.i^ii.i:idoixj4U.ii^{.i!:ff.  inpi<;nons 
autcm  dirione  tanto  ^idlius  ad:nicci  hoc  dcbec» 
quod  minoris  monicnd  eft,  ncclacicadiilttunpau- 
penorcm ,  qiu  m  tamen  ficere  locaplcrionerii  po- 
tcft.  Sictluiiuuspolu'  c'.i'."r.''ii.;r.  iu;i'(ii  •  r.v.'\u  ;i;iti 
iii(cipcrcpro  niinaic  Lui.madhiroTi.nii  infrAc  MiiMitu 
tntwr.  qui  .1  non  pofiei  non  onetaii  irlaioribus  finn- 
ptibfs  r,.iiior ,  ii  f:  :;)icanihorc  cumtorc  iudidutn 
accipctc  cogcrctur.  (^;:raqu?.m  (aris  milii  ftilpc- 
dnmcft,  vtalios  incmui ,  <;Uod  in  co  §.  fciij)t'jni  1^-" 
go,  inr«<,;iiIjucTn'>oi',i:?n!  niur.i        mi  (cp..1'.i',^& 
clc;;amiijm  rcdolcic  id  iiufii  viii.  nt:  .  S.d  ;ic  hoc 
a!i.is.P!,>.nt:qua:dctutotibusi!<:curatoribus  ♦urio/i, 
vcIadolcffci-:ris,dixi::u!'.,i'a.iccipicndalinit,li  Ic^ff 
non  icl!.ig;;iitcp!gnu5  dcdciinc,vtPaulus  hic  adii- 
dt :  Id  cft , vt  bciic  Accurliu'.  intcrprrcaturiivignus 
.  iciinobilisdatum iit ,  nonctiain  Iiiei  immop&de 
(bli.  OratioenimDiuiSeucriqusaUcnarionc  pr^ 
diorurapupill: .  v^l  ad.ilti  i.tin  diu5:u:-  j-^i.hiSuir, 
nili  deaen)  iuaicis  inccrucmcucc ,  non  tantum  de 
dtenarianclocurarft,  ^deriamdcpignorisdario* 
nc,vr  cnnftarcx  /.  i.&rt<.l:i(4  ipfa  Tnulufireb.cor.  /jiii 
fui)  tutel.vel  tHr.fumJinedetretJieu  Attai.rd /«/f  ^«.ncm- 
pc  quia  pcr  darionem  pignoits  criara  ad  alienaoo^ 
lu  in  ,  (1  iionfolti  if.irpcc.inia,  pcnu-p:ri:r  tit.vt.dt 
dijhjct.pipier.  1.4.0' p-<ji-jupr,l.rtr.C.dtr.:b.Miin.nm 
4liai4nd.  Etgocx  quibus  caufis  oraiiopernuaicPi^ 
cori,  dccctncica}iciMrioncm,  pcmumicriam  pi- 
gnocisdarioncro,  ncmpc  quapeimifla  non  poilcc 
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DEPIGT^ACTr.  VtL  feoNT^i/uiB/Mt.^  VII. 


infir.diuh.ter. ^uifub  mtl.  CauCi  autem  vix  alia  vlla 
cky  quiiTicxfolucndixrisaKcmgram,  quodfortc 
pupillus  fub  gwuionbus  vfuris  tlcbcbat:  qu.iin- 
quam  totumhoc  pontum  cfc  in  cognirionc  &:afti- 
niarionc  pBrtom l.vugu piuo  j.^ .  mn papini  C'  ^.itan 
pr£ftfr«i/.rir.Hoditintcricsmobj{c!i&:inimobilcs, 
'milijcftli.it"  in  rc  diirc.cria poft  Icj;cm  Conftantini 
inUUxqiu  tutorti  it.C. dc adimn. tutor. Ex co aurcin 
quod  Paulus  hic  (cribit,  tucndiim  cflc  pignus  rdli- 
ccr  ii  Pi  jtorc ,  intcUigiiuus  non  «50  vaLic  iplbiu- 


rc,{cd  tuirioneprxroria  vr  in  leg.ficcniinirrit  iS.tnj^.' 
l<:ji.i.fiipr.quib.mBd.vfmfr.amitt.l.i.'i.vlt.infr.dcfnptrfi(. 
y  crum  cnim  cft,  ncquc  .i  domino  conftirurum  tmfl 
/c,ncquc  exdomir.i  volimratc:  Aliud  cllct,li  pignus 
a  pupillo  ipfbconlljciifum  cili-t  tiitoic  authorc ,  aut 
aminoiccum.iuthoritatccLTatoris.  Nonctiam iii 
furiofo Lx  autlioritacc  (ui  aitatoris.  Nihil  cnim  po- 
tcft  taccic  {'unofiis  nc  qnidc  ni  luiatoxc  autliorc-,(cd 
omaiadcbct  faccrccuiacotiplc noiuijic furioli l.m 
iugotut^JercgHl.m. 


.  I  ^  Contrarbm  pignerariri.imcreditohadioncm  compctcrcccrtum  cft. 
proindc  (1  rcm  alienam,  vd  alij  pigneratam ,  velin  publicum  obhgatani  dcJii 
tcncbitur:  qiJamiiis&  (Itll  onatuscrimcn  coiiimitiac',  Scd  vtrum  Jtadcmum, 
fi  fcit,  an  &  li  ignoiat?  &  quantum  ad  crimen  peftinct,  excurit  ignorantia. 
cjuantimi ad contrarium ludicium ,  ignor^ntia  cum non excufat ,  ViMarccllus 
libro  fcxto  diLicllorum  kribit.fcd  li  lcicns  crcditor  accipi.it  velalicuum ,  vel 
obIigaium,vcl  morbolum;  contrarium  ci  non  compctit. 


Ad  ^.i.Cofitrariam. 

R  A  T.  D  V  B.  Pignusdaturcrcditori  a  dcbitore, 
aur  ab  alio  dcbitoris  iioniir.c,  vt  ciruitori  cauruni 
/it,pciindc  adi  fidc  iiilT)!  cm  cirdific  t :  \n  c.am  niin- 
cjuc  icin  comp.iracuscft  •.  /iii;  pig(icrum&;  HdciuP 
lortira  l.ft  m.indAtu  59.6.  vlt  infr.*!idn^,ttj^.^.4ddi(i 
infr.de Jid(i(  libat  Ev^,uc\ coninciu  pij^noris  li dio- 
luics,  vcl  .ilijobhgar.i  pii;nori  d-it.i  nr,  dandacil 
rantiim  adliodiicclaciftlito.inoncfiaiiico.ntratia 
pignoratiiia.  Diicd:.i:iiquidcmartioncsdaiitur,ci 
cuius  piindp.ditcr  intcrcft  ,  non  cuin';  acct  flbric 
tantiim &p'.rconiccjiicnri.is.  Inrcicll.uitemporil- 
fiiniiiucicditoris.qui  li«li<n.im  rc-.i  vcl  jIi)  obi'ga- 
tam  ignorans  pigtioi i  acapciit ,  dctcprus cft ,  cum 
ciuliiioui  p:f;n<.ic  non  pollitci  cautumcfte.  Dec 
Datur  pignus  non  cantuni  vt  cautuin  ilccrcditori, 
{cd  ca  quoquc  mciitc ,  vr  poftqiiiiM  crcditori  Citis- 
fatfhimfucrrt,ic(3datui  ikliirori.  id  \cro  hrpcrpi- 
gnoraiiti.iiriacuM       ,  <v:  :  ;Tr,i'H!c  iionmiidirc- 
ilacflcpotcftcxp  pignusdrcd- 
.  dcndumlit  i credu.i. - ,  1.  .    .  ^ .  v;  licqii.inii.ntcr- 
eflc  viJctiir ,  pollciuam ci ro!ur.toaiiiis pccunia cft, 
autahicf  plciii(Uj4icliti$tidf'jin,quodcmumicm- 
porcnalch  jr  pignor.iticia.  icdca.iicn  ciimpignus 
dcturcrcditoricxhilcbona,vtcicau:iilit,xquum 
cft.fidcbitoricmalitnamautalijobhj-atampigno- 
ridcdcrit,accomir.O!,l;uicontUiiampignoraririam 
crt- ch"tori,n6  f  oKim  ii  dcccptuslit  1  dcbitore  fcicntc 
rcmaliciuiucHeautali)  oSlig.n.im,  fcdctiam  lido- 
•  lo  c.irc.xt  dcbitor,  &  cx  iiiib  ignorantia  id  tcccrir, 
dommodo  crcdiror  quoquc  idipliim  ignoraucrit. 
Nam  fi  (cuiir,  non  habct  dc  quo  conqucwtur ,  cu  m 
iplc  lc deccjH  lir  /. «.«';;» fi  fcu  lo.fupr.  dtrti  vindit.  lluc 
quod  lariswdiuiii  ci  ii: ,  quomodo  voluir,  vtait  Ac- 
curliuscx  l.firtm  9.  %.  owitu  ptfunia  fttpr.  iiuc  c^uod 
"  .ccrriorari f\on dcbiiit,qui iam ccrriis Kiir le^.i.tnfin. 
wfr.did(hott.tmpt.l.fisMun  4I). 4 . ;k Aiiilniis ir.fr.  de xdi- 
lif .f</fi7 ./.  1  .in fin.(juodf4tfjutor.4utb!)r.l.  apud  Cclfum  4. 
S.itiL.ih(o^.dtdolimal.txi.cPt.  Aliaraaocilhypodic- 
cariaadUoiiis.N  ■n.cumhypothvC  uianihiliir, nifi 
pignorispcrrcc;K;o,&\i'ichcatio  \(g.fi^<irisi%.CM 
ftffior.l.fifioiiiit  iC^.ii:  vuiduatmuo'  l.ftq.mfiMi.^. 
tu.  nonpotcftillacliu  clocompetercahj  quimcrc- 
ditori,nccvli;invadiiiitnrcontrariamacrioncm,fi- 
ncc  adio  tlLi direcci  i]}ix  cx ftipabitonc  com- 
Tom.  Illi 


pctitadiicrfiisfidciiiftorem.  Qiindramcn  dicimus 
caK  pigrioiidari,  qiixiam.'«l»jol.!n;.naH»£'iat,  ti- 
ncri  dcbitcrcm  crcuirori  pigncramaaChotu  con- 
rraria,  (icintcJligc  cum  Accurllo,  nifircs  i!K.diio- 
h  ■  1  vcri.|ac  dcbito  cxfoliiendo  (iifticiat. 
Ai.  Hiii  !:i  miiini  m"  ,;  ■■.   f"--  lu.icx 
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a  Quamuu  O'j'hl!ioiuitusmmfii<omwitr4t,  R  a  t. 
D  V  B.  C_oiitranir.ichop)griorari?;a,  cjiiardaturcrc- 
diroii  contia  cl bitorcm ,  on  id  quoJ  alicnam  rcm 
vcl  jlijoblig.itam  pi^norid.  i^crit ,  d.iri.rcti.unad- 
ucriiis  ignorantcm  tlcl  i  orcni :  Stciliunatus  vcrd 
noncoirumttitur,  ni/ia  (cicnrc,  vt  icquirur  :n  hoc 
tcxtu,  ncmpc  quia  tontntri.r  .-.iHoni  caufam  pr.x'bct 
damnum  cicdirjris,  cui  indcmnir.^.rcm  pr,vl'.iii  i 
dcbiicirc.T.^^uumtlt,  ;  •  !  i>i- '  t' '  ,  ir  vii'l.oc 
quoque  contradhi ,  vttn  >.  vontnu 
<9ibu5  totuni facir ,  cxtKc ;  c .i  1.J I u; . i u  j  c  I  ic cutio- 
ni  ftcllionatus  c.aufam  dar  fbliis  dcbicoris  dohis, 
aiiu(lclhon3nislirdclidum,c]uodnunquamlicli- 
ne  dolo,  ciiiod  cnim  priuarisinadtionibuscfta(ftio 
dcdolo,iain  ciiirunibuscftftcllionatxisncilccutio 
l.i.i.i.thfiJ;(rimusfi:lUoH.  Pono  dolus  cflc  non  po- 
tcft  in  cqfqungnoratiQuainuis  coiiftct  cx  Aril^orc- 
Ic  pcccafitcin  omncracflcignyrantcm  in  iic^tujfcili- 
cctpujShccpi.Krricocum  iplcj>cccat.Do!unicnim 
&:uicniiamadcflcoportcc,  voicunqac  crimcncft. 
Ergonon  dcbuit  Pauhisaimen  ftclhonaras ,  cutn 
pignorariria  conrr.iria3<tlione  coniiinj;cic,traitans 
dc  dcbirurc,  quircmahtnamvclobiigatampigno- 
ridcdit.DEc.In  dcbiprcquiicicnsrcmahcnumveL 
lam  alij  obligatam  pi^ooii  dcdii,  nulladubitarid 
cft,  quin  vtr.iquc  aciio  CQiui.-icamccmpcrat,  Sc 
contraria  pignoradria  ciiuJis,  oc  tle  ftcHionatu  c-ri- 
minalis.Etad  hunccifLiin  rcftringcndus  cllhic  vct-* 
ficulus. In  covcrodcbirorcquiignoruuitdiftimfbo 
adhibcndacft  ,  vt  conmiia  quidem  piguotatiti.t 
adtioncndiilominus  tcucattir,qucmi.ii.i  cidpa  quo- 
quc  foLiciti^a  dolum  hociudiciovindicatur  l.jKHtn 
rendcret ii.mftn.f!ipr.Cu]vi  ;iutcin  (cnipcrcft,qu.im- 
uisnon  lcmjvrilolusadhrmarcid  quo<.'iielcias/(jf. 
&elegattter  7.  §.  vlt.fupr.  dtdolo  l.  luli.umti.i.qMidtd-' 
mtn  infi.de aclion.empt.  Arftcilion.--  tr.cnoa 
tencatur,quiacontrari.Tmpi"norar:  .orantia 
ncntcxcuiat,  qu.Ttamcn  itcuionatumcxcuiat,  lc« 
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,    ANTONII  tABHI  l.€.  RATlONALii^,  \ 

.  •<u»dumqnamHiftinftioncm  inrclligi  dcbctquod  iirnir  ilcOcllionam^fpiamquiapcierauir.S^calax 

ibipiumcftm  l.t.tnpn.fupr.cr  ind.l.ffquuin pignore  ait.  Ncniouutcra  pcicrat,  nililciCBs,  VCCiOoftaCf^ 

'  3« j«/F.C!ri»/.v/rM>j^.ifrriiniff./^rUi0n.Noncnimauir-  vu!<^aniunriufaillfi6bMll0  kmtfmi^i^iA 

•fttkimauic  fakAf^gnoci  fiiacflc.,  alia<ie  caafcte-  «6.ia^u<rii»wiii^ 

t  f  EciaiB  ve^gale  prxdiupa  pignori.dftii  poceft.  6ed  &'{lipM^iariQ|||i^ 

^jtiiahodievcilda^ones fupcr/iBiamsdanciir.  -  '■•^^^ 

* 

t/fd  ^•vit.Etismveiiigfk,  folumaducrfusqucmlibctportciTorcm.feclc 

conrradominuni  ipCum  JXi.-c^for.rir.^^girrw 

Rat.  dvb.  Nonv^tpi^usqdodanondo-  ^.^AJtfuperj'ic.l.fupn(it!^io--.i.&feq.fi!pr.dereifm^'  , 

ttino d«aimcft,  mli  cx  domuit voiuntatcdatum  tiK.AdcoqucquodnwgJi clt,'i riiirtuc: ifupcrficijM 

^ptoptmitatfyt6epmsdisimtisexLfirm.9.fiifr.le^  rioconllirutas,quttfiutsnonn!i> .  auminocon^. 

■4^Utiurtsio.iiifrMtMt.C.fiMliin.mUffurJ4t,p.  At-  <uipo0in(,tueturPrzror,dataiimilitcrvrilia^<- 

<}ui  pcyfrdror^undi  vedtgaHs  ntttlum  habct  dotni-  ncin reimdcfeniinne'rf.f.t.?.Wr.rff /"«/•trjSf.  Quidni 

nium,  ncc  bonitarium ,  ncc «juirirurium,  ncc  vtile,  c  igo f-i i-,m  ib  co  coilitnniin  pij^mts  vaicbit  Tl.ttu» 

nccditeAttm,  lic^talitcra(»ftrivulg6cxiAiment,  fi^ajitMifjiih.^fatmjnf^orJidb.HAQfaus^- 

'  'qnos  J^inpefteriortbusGtnfcduntnimliliHcrefu-  «ra  vr hypotnecariam  vtilero  creditod .  q^taife  itr 

tauimus    .idl.i.fupr.fi^^vtctig.ilpcrat.f.r^c  vc6\i-  ccp!rpigiii5'.,d.itfopottcat,  &  conicqncnterviiilcm 

galcprxdtum  pigiu)tid.iri  non  potcft,  cadcmquc  quoqucpignoranrumdcbitori,lilblucodebiooR^ 

larioncmultominuniipcrhciainum,  cum&  ciuiti  dpcrcpignus vclit,itcniqiie vrifem bJlHHiiwutt^ 

&narurj!iiurcfupcrficics  io\o  c(      l.i.infr.de  fipcr-  drrori,  Ii  (jii.i  dc  c.iiiia  indcmnit.ts  ci  prrf;;ntla  Cttm 

fuJ^airesgi.^jiregmdefeiut.Dtc.i)mi<nu%ani\:>-  Pl.'tncli  ob  nonibltitumvcctigali^ucanqlicman*"' 

^giiisaut  fiipcrficiani  ptxd^poflcflbreft,  lic^  nuumtuspoflenbriifundi-fupefficittijaatvc^i^ii? 

nullomodo  firpf.tdij  dominus,  ne  quidcm  vtilis,  lis,  autalitcrcxtin<ftnmfit ,  pignusquoqueabco 

ius ramen  h.abct rctincndircicriam  inuiro  dolmno  datumcxtinguctm.  Id  cnim  cft quoddiciibler,rc- 

^oandiu  panitas  cft  cottucntum  vcdlrgal  fohu-rc,  Ibluto  autrimro  iurc d.xroris  tciblui  autfiniriius  ac- 

aut promiflam  fupcrfidcimcrccdemLtlb^i. t&Mt.fi  ccptotis Ll^. vtili^dli  x^Mfr.itMmirJU^diiu  Ufiikt  * 

i^frn  ,'f^./wf.Idcoqucd2tciP(scraradioliesomnes  'dwfati i,fm&Mmilk»mfiii*immm^liU^ 
vriiu^^uasdomioodat  diieAas  (aUdet  iQRmnoli 

i7.MAlLCtAifyslilm)fingularia^FoTiftAlam)iypodkecaii»ttk 

CAnc  Diui  .Seueriis,  &  Aiiconinustelcripferunc»  vtiuedeminutioi^miBrte- 
^dis  loli  oM !  «i.i  re  t  u  r. 

Aii  /  Sa  f  Dini  17.  tjuea&ioncm ,  ncque  retcntioncm  vl!.ini  habctfe 

potcd,  cumcocafucxpclletc  illum  dominuspr^ik 
Rat.  d  V  b.  Intcr  crcditorcs  quidcm  hypo*  piiaauthoritatepolfiri./.i.Mprtffe^.dr/.i^.jf4^ 
chec3rios&  pignoraririoi  ita  obieniator,  vtqui  Vfi9«ftntf.Etgonerinequir,vtincofiindocreditar 
priorcr:  rc  inpotc  potiorfitiurc  l.ftfundum ^.d-paf.    pnBfcfanirddminn,(iiii  cum  /irdoininiis.plasccTtA"" 
Cqmfeiier.infig^.^dh.  niii  cumcx  altqua  caula   aBisliabetinie/iia, quamlic0cccrcditorbignoia¥ 
p6fteriorhabcrnupRr]arionisvtin/.inrrr./u;n ^.ii^.   tirius,  quia&  phisquim creditoteft.  raor nitar 
eod.tll.tit.{jiliiduit  ii.C.eod.  Arquiinpropofit.irpccie    c.mfj  ci\  Jomini  (bh,  fi  non  fjluatur  ci /blaimmr 
dominustiindivcCUgaiis,  vcl  lupctticnnj  cuimcr-    quonioiio  rcriptuincft,  &lcgcndumnonvtn(i£& 
cet  pro  fiindodebenic, lioneftacdiror  pigncrari-  jdlmumtMVetixm  15. i)i^.^Mrr«r.rM^*pr:Alil7fltt' 
rius,ciimlit dominus: ncccnimpotcftei rcs fua cllc    dicimus ,  inaiftioncdc pcculio nuUumpriuile^bfl& 
obligata f«/g./.R«7«f ^r^imr  ^ju/er^ir/iw.Nihil  igitur    prxponipolTc  patri  vcl  domino ,  cum cxpcr(biis&. ' 
cauLccftjCurdominusprxfcrndcbcarpromcrcedc    it; vel /crui dc  pcculio  conucniniMlirlfMx/M»  ji;» 
crcditofi ,  qui  /iindum  vcdiealero  vd  fiipcrfici  i-    mfr.dtfia^  9c  fimilitcx ,  in  libetto  non  pofTc  antv. 
riumpjgnoii  acccpir.Dxc.  Pt^flbrilmdi vcdi^a-    cjuiowm  contradum  vUiun  eflc  conttadu  opcni- 
hsvcrriipcrtic!.ui),iuillii  h.ibctiusrctincndi,multo    rum,  linct]uoIibcTr.i.scidara  noncfTi^t  /<g  m [tkrHf 
miiiusvcrbobligandiciustiindt,niliquiaa:quatc-   jfji^Jtf9liuJ.).CumfentmtxfuofiiS^  ■ 
m»mpcccdcmprocodebfaai|ifehut:  Albguine*    '  '  -    -  ^ 

■ .:  X 

.  i8.PAvt,vslibroi8.adEdiciam»    '  •  >'  '• 

Cl  conucOfirit»  Vtnomendebitiris  meipignoridbin^ 
^hxccootiencio:  vi  ^  tcin  exigeinla  pecunia»;  &  dcbitorem  aducrfus  i?  ^ 
cu  m  co  cjcpcriar)  tucatur.  crgo ,  n  id  npmcn  pecuniarum  fuerit  ^-exa^iartiBfeu-*.'"' 
iiinm  recum  pcniabiLiIvecocorpocL&icuius^»id^<Hijicc^ctis>^ 


gnoiisloco; 

»»  vli^^S/wMWfr-i/iS.  "  aiitcirt  p«p^||horis  dadonemicri  mqMi^pdttlL 

Rat.dv».  NonbQdebitorismeihDn  cftmcum,  cum  pign^oblkdoium&mi:^  hablii^tiana^ 
9^it«p^in*mte«H^^^  ^tjjff^^mm^^^^  cau/ana 
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DE  PIGN.  ACT.  VEL  CONTR.  tlB.  Xlll.  TIT.  VII.  cZi 

^^.l.qmfiifttndu  ij.C. dtfmUTdt.  ncquc  vcto  habcrct 
vtiles ,  nili  prudcnrum  iiKcrprctatioad  rcfcriptum 
Dmi  Pi)iushocpaulladm,&»juafiirrcpcndoiii(lu- 
xiflct.  Vndccll,  qwodccflanrc  coniicntionaJi  pi- 
gnorcnoniinis ,  nonaJitcr  potcftnomcndcbitons 
"P'P'K"oriinexcainonei»dicati,quamftaliabo- 
na  nulU /mt , quacpignori cipi poflinr.  Adco vt in 
cam  rcni  ncccllariu  lucrit  Impcratoris  rcfcriptura, 
dc  quo  Vlpianus in  /.  4 Hm  Pio  i  j.  ^.fic  quoqnt  tndtus 
tnfi.dtniMdic.  ncc  tam  pignori,  qu  un pignorlsloco 
capidicunrurhoccafunominadclMtoium  Li.&^-g. 
ftH.C.i]Uimdoji\\.vtlfrtuM.  ncmpc  qma  ftnda  iutts  • 
ratio  tcli(bt,  ncdcbitorum  nominapignori  vcl  da« 
ri  vcl  capi  ijofliiu.  Non  iblcnt  autcm  nccdcbcnt 
prudcnas  a  funimo  iurc  rcccdcrc,nifi  vbi  manifilta 
Vrgcr  xquitai.&puhlica  vrilitas,qux  vt  pluruiiura 
cx  ncccrtltarc  xfbmianir.Iraquebcnc  luc  Panlusita 
loquiHir,vtdicat,licoi)ucncrir,vtnonicndcbiroris 
mci  lir,  tibi  pignoritucndain  cllc  a  Pra:roic  hanc 
conucntionem ,  vtinteliigimusnoncrgo  vilcivpi- 
gnusipfomrc,  icd tuittoncpt.rtoria,  qucmadmo- 
dumin  (pcac  /<x.r«r«r  io.t«/»7«:t]>.vbi«1ixim\js/«/ir. 
iunct.l.fiptipillmtmy.'i.i.tiifr.dertb.  tcr.  qui  fub  tutd.  l.u 
fufr.  ijttib. mod. vfmfi. dmitt. leg.uS.vlt. tiifr. dt  fufi rfi(. 
Tucndam  tamcn  c  flc  conucnuoncm  a  Pi.rtoie ,  nc 
alioqui  magno  incommodo  afficiantur  dcbitorcs, 
fi noti  ik  liccat  nomina  quoquc  dc bitorum  fuoruro 
pignoridarc,  tumfaiCkui  j.i  l-tv^l  j)i:;noiid.ucli- 
cci(.  l.rlt.infir.derfur.  EiroaJioruiQbonofumcxcuf- 
fto  facicnda  cft,  antcquim  nomcn  dcbitorispigno*: 
ricapi ponirincxccurionciudicari d.l.ptit.  At^non 
vtex  cunucutionc  pignoii  d.ari  poflit :  Lariuscnirn 
p.i  tc  t  volun  tas  con  trahcn  riu  iT),  qua  m  potcftas  iudi- 
cis  iudicatum  cxcqucnris ,  ncc  ob  id  iniiius  potcft 
dcbitor  nomina  dcbitorum  ilioriim  darc  piguoii, 
quod  alia  bona  habcat.C.Ttcrum  acchodic  cogittu 
crcditor  agcns  conrra  nomcn  dcbitoris  fuialiacius 
bonacxcutcrc  ,luKquod  jura  non  poniJc.intiir,& 
bcncriciuin  illud  Iblis  pofl;.(i;„ibus  d.  [un  lit.  Ah- 
thtm.  hcc fidtbitvr  C.  dt  figiw.  /iuc  qudd  iiiJui  mtcrftt 
dcbttotts,  ^uia  creditoris  (ui  crcditotc  conucnitut, 
cuifoluat^cumxquclitlibcrationcm  conircuturus, 
ncc  proindc  vcrcndum  fit,  ne  cx  ca  caula  Ls  aJiqua 
noua  infurgat:  quomodo  in  poflcllbir  conuemq 
c6ringcrct,vtBart.hicdirputat.Multumumen  itv.* 
icrcft ,  n  quis  parrireloqui  vclic , an  nomcn  pignod 
datmnfit,annypofhccx.  N.im  isquipignoriaccc- 
pit,ciimpignoiisdationominisincluaatcxlI.- tradi- 
tioncminmumcnriquo  nomcn conrinetur  dtd.Lfi 
rem  <).^.propriefupr.&L  ctm &fertis  j  ^.^.\.infr.kot  ta. 
&.  quod  iplius  ctiam  inftiumcnri  puta  thiiographi 
appcllationeligni£catut  Lqui  (hingrapbum  {(}.delt- 
gat.i.  hocipfoccnlctuthabcrcniandatasacicdito- 
rc  adioncj  diadas.quandoquidcm  rraditio  infti  u- 
mendcx  lc  mandatum  adionura  cotxanctleg.i.CM 
dtmt.  Qui  autem acccpit nomen  b ypotliccx ,  id cft 
nuda  pij^noris  conucntionecitratraditioncmcon- 
tcntusRut,  (^>edali  &  cxprcflb  mandaro  indigctdi.; 
redlarum  adionimi ,  vt  cas  dcbiioris  (iu  noraine 
cxcrccrc  polTit. 

a  Vt&tttntxtgendafttunid.  Rat.  dvb.  Non 
potcft  is  qui  crrditot  non  cft ,  plus  iuris  habcrc  ad- 
ucrdis  dcbitorcm  ,  quam  is  qui  vcrc  crcditore(l, 
i:um  ius  agendi  non  aliundc  pCndcat,  quam  cx  ixixi 
cicditoris,  atquin  is  qui  nomcn  (ui  dcbitorispigno- 
ri  dcdit ,  Don  ideo  dciimt  cflc  crcditor,  qtiia ccrti 
(iinr  modj  vr  induccndx  ita  &'cxtingucndx  obli- 
l^atiunis  Ltbligatituuftt  feri  ^^i.fUtttmfr.deoili^.^ 


habet.lcd  temporalcm  Lgrege  i  j.$.ffM«»  mfi.de  fiffftr. 
Pominium  autcin ,  vt  (x-pius dixiinus,cx  tcmporali 
.  cau(a  non  transfcrtur  Li.de  tur.dot.  Im6,  quod  nugts 

,  eft,  crcditor,licttlitdominusnominis,nontamcn 
dominusc(lrcidcbirx,fcd  ip(cdcbirori.i.((r/fW4r. 
)rg4r.  Atqui  non  aliuspotcft  d.irc  pignori,  qu.im  qui 
dominus  tft,  autqui  (altcm  habttdomini  volunta- 
ieni  Ldtcnj  r;s  io.i«/^.Ncc  nitius  adboncm  alius  ha- 
pcre  potcft  conrt a  dcbitoten),quam  qui  ip(e  tn^cdi- 
|orc(t ,  nccaducrfusalium,  quain  (iium  dcbitorcm 
{.tunicuimiituam  13. C.  dtobltg. &dclton.l.  C.dehered. 

^fition.Eigo  (idcbitoi  mcus  nomcn  lui  citbitorismi- 
Jiipignon  dcdcrit,  ncqucpignusvalcrc  potcft,ne- 
quc  iCrio  vll.i  mihi  competcic  aducrius  debiroris 
incidcbitorcm  cumquo  non  conrraxi.  Pcr(bnalcs 
cnimobligarioncs,  &  qux  cx  obligationibus  na(- 
(;untur,aaioncside^dicunturpcr(ooalcs,quiapcr- 
Ibnis  cohxrcnt ,  &  vtnoftii  loquuntur,  inh.Ttcnt 
oflibus,ncc  ad  alias  pcribnas  (iuc  acliuc  iiucpallluc 
:nsfi:rii ivCo iutc poflunt Lrlt. ^.t.dectnir. empt.Li. 
i  fibcresiiifrjidSC.  TrcheU.  ncquc  li  nomcn  dcbitotis 
au :  vcniiiti;  n  1  ,aut  in  ('.<lutuiii ,  aiir  m  dotcm  datum 
ftilf^.  t,l  fitnfalurum  (j.C.deobli^.&4cLLfen.&rU.C. 
quditj.fifc.  Jilprtuat.D  e  c.Vtilitaris  tniblic.Tgraiia,& 
ad  amplj.mdani  commcruGium  libcrratcm  multa 
Cxurquit^tcLlduCta  (untccnrraiuictam  iuris  rario- 
ncmimaximc  vcrb  in  pignonbu$/./r(/<o>  i  1.  in  fiit. 
dt  ftgiicr.iumLl  fdvuUicrdtus  si.  infin  fttfr  ddlf^.AtfmL 
Lquuilfi  mtim  1 4  .  1 .  lii;  wini,r.  Lfi  qais  maneifiu  17. %.fi 
itrjfuba  :nfi.diippit.du.LciimpLirts  i  •  .^.i.dcddmiH.tu- 
tQr.lqut dUttm\j,.^.i.fafrAepccuH.confitt.  Intcica.-tcra 
vcrb  iilud  IX  xquita.tc  contra  ftri^^i  iuris  rationcm 
induclumcit,  vt  nomcnquoqucdcbirorisa  crcdi- 
torc  pignoiidaripolTit.lii cnmi  cli  quo^(  Inp.  A. Icx. 
ait in Liicmen 4. C.qut.retfigner.ddr.feff.  iam pridcm 
placuidc,  iucftcxxquit.irc  rcccptum  liiiirc,  v:no- 
mcn  quoquc  dcbiroris  pignoraii  &;  gtncralitcr  & 
Ijiccialitcr  poflit.  N.mi  a  quo  tcmporc  ptgnorum 
iricp(it  vtilitas.vt  loquirur  Vlpi.inusin  dJ.quidUtem 
I  .^.^.iJeftcun.coHfiit,  an  non  f  uiflct  iniquum  vtilita- 
tc  iliapnuaricos,  quinilulniii  nominadcbitomm 
inbonii  lubuiircnt-  Nccalius  Irapcr.;torum  Dio- 
clctiani & iiiiiiii  iiii (fio^i|rf|p|jL^(iiji(ifin  y.CJt 
lf^red.veldS.vtndit.c6tinAcmacc\ttmmc(i'e,vtc2.u- 
tioncsquoqucdcbitorumpignori  dcntur,  tradicis 
ii:ilicct inftiiuncntis ,  in  quibus  (cripta  (Itnt nomina 
dcUitorum ,  vt  lit  propricpignus  quod  pcr  traditio- 
ncin  conftituitur/.yjrf«  ij.i.frofiiefufr.htcttt.  Faat 
qutcm  hic  tiaditio,  non  vtcrcditotctcditorisliat 
cicditortlcbitorisinfciioriSj&rvtconttacum  poflit 
agctc  duccla  a^ionc  compctcntc  cx  contiadu , 
multo  minus  autcmvt  dominium  rcrumdcbitoris 
pio  nominc  obligatarum  tranlcat  in  creditorcm, 
c|uodnttin<.r.'.pto:cm  nominis  tranfirct/.frnflwi- 
»11  S.Cdebcrcd.rel  dil.rtnditScd  tantum,vtc.\cmplo 
eius  qui  nonit n cn  it ,  cui adioncs  vtilcs cxpropria 
irlius  pcrfbna  accommodatx  funt,  rcfcriptoDiui 
Pij,criamci  cuinomcnpignoridarxun  cft,xquc  vri- 
lcsaclioncsaccommodati  dcbcant  d.Lmmen,  nec 
apfi  tantum,(cdeiquoquc  qui  talcnomcnpignora- 
citium  .»  crcdiforc  pignotatitiocmcrit  d.LpoftquAtii' 
Letttffor  j.c*  d. L  ex nomtniti.  eod.  ttt.  itinci. Lfi i ttm  em- 
ftorei6.fufr.depaii.dJ.  1.  C.dtebltg.&  action.dJ.vlt.C. 
djuandeftfc.vtl friuat.  Direftascnimad!oncs,ncqH/f 
pignus,nequcdanoiiilolutum,nequc  venditiono- 
sninis  transfcrre  inalium  potcft,  nlfimandatas,  !g 
iia  vt  mand.inris  nonunc  cxerccrieasoporrcat,  vt 
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^lflMll.inKrquos  non.crtpignorisilario  noininis.  E 
<contiario  autcm  is  qui  noincti  dcbitoriN  pi.^n  on  ac- 
-cepit,  non  idctrco nt cfedkor-ta&norisdebicotis, 
■contra  qucm  agit ,  &<urn  quonil  contnurit.  Erco 
•ageateni iHumnon  dcbct  PrjEtortucriincxigcnda 
pecunia,  multaniiaibdcbitoceoidcbitodtcontn 
■vcrii  &  proprium  (unmcrcdicotf  li  abeoctoitltfnif 
tur.  Fatit  cnini  (uo  iuk  .iiiirijuiscontiixfuu  dcbito- 
«m  ci^ctitur,  qui  autcmiuie  fuo  vtitur ,  ncquc  do- 
lo&ccfrqtiicquamifidcnilr,  nequevUiinicrt  iniu- 
lLim/._/irf»!»r«?)/  ( 1  .;M^.<if  jiJfion.f  »j/>r.Xec  fiuiein  Pr?- 
cotisatbicno cilc  potclt aut dclHt ,  vtex  non ctedi- 
4oce6ctaxaKdttorem,autcx  nondebtioRdebiio- 
lem.  Conrradibus  cnim  id  ficri  oportet ,  nonan- 
thoritatc&iuriiHictionc  Prartons,  ijuiavoluntatcs 
contrahentilimaudiiePrctoi^debct,  non  itibcrc.vt 
•dc  Cc  Impeiatores  aiunt  in  IJtBUKHi  t  ^,CJiit^idm. 

DEc.Poftqudm  placuirCTcditori,  cainomende- 
bitotispignon  datum  cft,  vrilcs  adbioncs  conrra  dc- 
liitorcmdcbitoris  acopnniudan ,  cxcmplocmpto- 
fisnoniinis,  vr  fuptiaixiffltis,  idquc  partimrxre» 
lcripcoDiui  Pij,  quoil  dc  noniinis  cmptorc  locu- 
cumeft,  partimex  piudcncum  ad  tclcripcum  iilutl 
iaintptrtatione ,  non  poteft  Pnetor  recufare  quin 
eumraeaturincxigcnda  pccunia,  nc.ilioqui  hciir 
concra  Impcratons  conllitutioncn» ,  «S»:  cuntra  lus 
cftiilc,  iinoncidetvtilemadioncra/«!(.twr>»ii  z8.f . 
qucidnui  fupr.  tx  quHt.fM^.  mam.l.i  hti  ^onfus  i  z. 
res  de  PiMuuh.  m  rcm  aiHvH.  i^tx  porro  non  porew 
ellc  vTiUs,qmn  litr!ficaA,vtru.im  habcat  vn!ir.\tc  m. 
Idci;cocnirovdlcsadionc$dicuntur,qu6dvtiiicd- 
te  Caa.  nuncftiamdeftiraantur  ad  difletenttamdtie- 
ibmiiii  ,t|uxlic^-tiin<i  ;  uc  Loinpct.mt ,  non  t.iincn 
&mpcrfantcfticiLc:,  liucttntettiy.t.ijmexTrebdiid' 
lU&Lfihemjo  .inpnm  i04)^.aiSC,TrtMUE.t<j^m- 
adi  .  .im  in  duorumdominorumconcurfu,  quo- 
rum  vnus  lit  bonitarius ,  altcr  quiritiarius ,  potior  in 
tSe€ta  cnulacftbonirarij.vt  Vjbianusrctcrt  liM^. 
Ae  dcquifti  .rrr.l.dtu  ^.C.dertivmm.tun^.l.(]Udmuu  -7  y 
de ikr.diit. iiijr.  Ita in  concuriu adionum  diicdaru m 
&  vtiliam,  fcmpcr  vtilcs  quarauis  minus  dignx,mi- 
nu(c|uc  nobilcsdicc(%spRcrcnuitai,  quoniamlci» 
liccc  non  nifi  ex  {iimmaa-quitaceindiicunrar,  auus 
potiotcm  <:ju.ini  ftricli  aui'.  t.uioncin  cilc  conucnit 
«[{'.^(luxS.C.ieili^./.iii^miii^iM  ontiifffl  pouifrc^ 
iiir.C&RiTcrA  cogatiurPrscor  credicorem  creditoiis 
tucri  in  cxigcnda  pccunLi  aducrfiis  dcbitorcm  dc- 
bitons ,  vtcuiuptifcrat  proprio  &  iinmcdiato  ctc- 
ditori ,  coiurc  quo  isqui  habct vdicsadHoncs  piv* 
ferendus  cft  habcnti  aircdlas:  Conlcqucns  ctiam 
iUudcft,  vtconucntumdcbitorcm crcditorc  crc- 
^itocit  Qieridcbeat,  aducrflis  proprium  &  immc- 
dianim  creditorem,  daiaci  icilicccdoiimaltcxce- 
pcionecontracrcditorcm,  quidcbirorisiuinomcn 
ngliatidedit,  non aUa  vnquc  nxnrc ,  quim  vt  ac- 
oiKxi  fHgnotatitio  exig^tc  illud  liceret ,  aitoroinde 
agere  in  neocilaiium  antecedens.  -Etii  eion  non 
icmpcr  adiopra:ccdiccxaChoncm(quid  cnim  fidc- 
bitoc  vltroibluar,&  .uuc  vllam  intcrpcllationcmi) 
agendt  tatnen  ius  &  potcftatem  prxccdete  (enper 
ncccnccft^vtfcqiiipolJittx.idlio.qu^idcoahadlio- 
ne  ipl^  nomcn  lumplit.  Itaquc  cum  agat  lupeuor 
'iOi^wkiOtllx-vblantatc  ini^crioris  adoeirus  infcrio- 
cemdebitorcm,  non  eft  au«licDdus  inferiorcrcdiror 
adueifii^propiiumdebitorcm  agcns ,  ii  (olurioncm 
abcocxtoiqucre  vcLt,  adquamabaliocogipoiEt 


rerar,  quod  pcrablurdu)^  &:periniquum  cJTcr,  iii 
contra  natutalem  icquitatcm.  'Qua:  ratio  (bla  tiiit 
indocendx  viiniitan  exiiepcioius  doti:  nc  cui  fcf . 
f^ceafionemnirisxldlts  contia  tiaioiftlHn  Kquia- 
tcni  dolin  fuus  prodcflctad  lucrum  captandumcx 
daranoahcno  l.iMdeUtMl.t»(Cft.  Inpropolitoau'* 
icem ,  pixteita  iuris  ciuilis,  ficper  occaiioncm  dic^ 
dtarum  adlionum  crcditot  intcrior  captnr  IncTun»' 
cx  damno  ruidchicoris ,  vt  cx  duphci  tolutione  lo^ 
cupletcttirs  -tiSta  taincn  vnum  dunraxax  (tt  dcbt- 
tuin.  Kcli  cnim  crcditoriicrcdiror,  cni  nontcn  dcbi- 
ton .  .1  dcbitorc  (uo  pignori  datuin  cft  pcr  vrilcm . 
'^adbuiK-n ,  quaro  habct ,  exi^t  pccnniam  ad  iiiani 
non  ad  dcbicoris  <ui  viiliutcm  ( in  quo  diftcrunt. 
a^oncs^-rilcsadircdbs,  qnxvtplutiinuinin  vuK-» 
rarcm  iiundantisrxcitmrar»  licetintcrdum  cnaiu 
ad  vtilitatctMmandatahj  t.^Ktfifadid  9.  C.  itprwi- 
TM.U.  C.iethTtg. &Ji8m.)  hocipibtamen  locaple- 
iii):  ti;  ^!i  t! -or,  niioda  cicilitorc  luolibc- 

nttur  l.fiBttfilli  C6.m  pH.  defvlutU.^eati  u.  dc  mefttUt. 
Et  conlequentcr  bis  locoplecior ,  ii i  debitoteiiio 
.-iliam  itcruin  (oliirioncm  coofcGai  vtlit :  Oc  dici- 
inus.licic-iiittiradcnicoteiUofiuticomuullum  tc.* 
liqucrit ,  vnlcrc  iidcicommfilum  non  qtiidera,1rt 
ij-foiirrc  dcbuor  hdc:conini!ll"ar:o  tcncatur,  (cd  vt 
(i  conucnutut  ab  hcrcdc  ,  quomodo  conucniii 
fiimmoiute  poceft,  cutiisiitpcrdoIicxccptioncnT^ 
quxcxccptio  vrilc  (idncommidum  facit,  vt  ait  V  Ip. 
in  petunu  7  7  M  .'••5.  i .  /.  f*??.'  .7.""  dtttHem  5  S .  f .  pjter 
;ii)in.f/f/rj4r.5.SoicntautcmnolWquxrcre,aniCl:o 
qux  daiur  creditoii  acditoris  Concm  dcbitorcm 
debfrorb  fir  perfoualisan  byporhecaria.  Sttntoni 
pu!.t:t  cdc  hvpothccariam  ,  pcr  oii.im  [iui-r:i!.:r 
actor  nomcn  cllc  iibi  oblig.ituni.  Abj  pucanc  cAe 
pcrfonalcm  pcr  qu.im  lnttndat  aAor  flbi  debcri 

cim  qiiantitatciii ,  qu.rdcbitori  fiio  dcbc.itur.  AVij 
dcnii;uc,mtcrquos  B.  rrolusad  l.beredtm  ^.C.<ff(»r- 
f»rf/f..tfffow.cr/i;(i/./.»«»rKn,vtranique  opinioncmrc- 
pn  Ik  nc!unt,&  jxrfonalcni  qtiidcin  adioncm  h."inc 
clic  volunt,lcdviiicmcx  contraclu  infciions  cicdi* 
toris,fizquoi|lpcnoi  crcditorhabcrccdircclani.  Ee 
h«cieK{lcioriioftrorumfcntenria^ft,  vtc|i'CH!  [l-ii- 
)>tum  eflin  iJMmtn  &  ml.grege  1 }.  |.  ritm  pignon  ittfr. 
dc  pi^Kor.  concilicnt  cum  d.  l.  bcredtm,  quxperlona- 
icin  adioncm  diicif  c  dcnegat  muJieri  adueriius  ma- 
liridebitoAs,  qtianiaisinariribotiaomRiamalieil 
prodotcfintraciti  obligat.i  l.rmc.  C.ifc  rti  vxtr.dS. 
nifi  qnodnon  delunt,  qui  ciun  Azoncdciendanc 
exiltalJk»dltM,difrcrenriameilehacpaifeitiefcrhyw 
porhccamexprcrtamilk  t  icif.im ,  qualinominadc-* 
Ditorum  ctiam  m  gcncralcin  cxptcdam  hypothc- 
cam  boncnimveliiantfintadtam  verd  nonitem. 
Quod  euidcnter  certi  ftlfum  eft.Etfi  cnim  nomina 
dcBitofum  ncque  niobilium  ncquc  immobilium 
appellatione  cohrinentuc ,  fcd  tciriam  bononim 
tocdcm  confbmimt,  (luc  ad  rcm  mobiJcm  denrart 
nuead  rem  immobilem  lc<i.ijH4mTiAmHk  7.  ^.inft* 
cuUoittJr.depcdiLlc^.a Dtuo  l'io  i^.^.mvtMtruiMeinfr.dt 
rttndu.  qujs  tamcn  nclcit  Kcncrali  appcUariooc  bo> 
notum  ctnin  liointM  debiraiutti  comprehendi  i 
leg.h»nonmj^^MvtTb.fignifii.  Quidni  crgo  in  gcnc- 
nilem  quainuistacitam  bonorum  hypouiccam  vc* 
nicnt?Ncc  mouCridcbucruntinten.iief^scxdigJ||; 
btredftn,  quxctfi  dc  dutis  rcpcririonc  loqnirur,  non 
camcndcciciragcncrali  hypotbcca.cj^uijhodic  do- 
tis  ncMidrie  compctit,  qinpntqux  ill|lis  lcgis  tcm-< 
podb^tuillaadhuccdmpnerc  potetac,ciiiaiads* 
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IbilequShabcbat  cjuidt  dos  iainolimpriuilcgium  rons  cxidumcft,  auod  pignori  dacum  fucr.tc  >  pcr* 

jirfkrionisintcr  chirographarios  crcditorcs  /.  «jm-  indt-  ptgnus  pcrit  dcbfton ,  qui  dcidir,  acli  diftn- 

5raw  jy-^-fi ^iDif-t  6^l-f(J-  i'>fr.  d<  rcb.  durbor.iutlic.  ftumcHcr,  qiii.i^:d;ftr.ihinomcn  t^i.'!MrorispoCc 

jM^ui.  alui l.  i.,cr3,.dc priiiilc^. crtiht. icA  piiuilcguim  l.fofi,fU4m  7 . 6'feq.  C" :ot.  tit.  C. dchatd.  vclait. viuMf.. 

tadtfhyputliccig^non  h.ihob.u.  Piuindcc|iiod  lcti'  Amitiit  cnim  cuduor  dL-bitOiem  liium,  COnoS  ' 

Tftamc{kindutJeg.htredtm  dc  adionc  pcdoiulide-  ^oem  (l  dite^^ftionc  vcllctagcrc  ,doh'exceprio< 

neganda  marito  aducrfiis  mulieris  dcbirores ,  non  ne  finnmouetenir ,  vr  fupi.i  di -iimus.  Idcm  igjtw^ 

dc  ilb  vtili .idiunc  potcft  intclligi ,  quam  cicdiroi i  hoc cifu  ditcndum  cfl:,vr  t \acVo  pcr  crcditoris crc- 

ocdicotis  dandam  cde  didnuis  contra  dcbitotcm  ditorcm  debiio  a  debit^  debitoris  compcufaiio 

^ebitocis,  feddemen|)eribn.tii ,  qu.-eexcontia^  fiatvlqueadconcurreniemaaanataitem,2f  it^quid 

dcbitoris  t.antum  nalcitnr.  Ett|ii,v  iti  i.-odifFeitab  (Iipcrrtiinmt  It,.!^ !  iMii  icdo.irin". 

Viih ,  quod  vrilis  non  cx  iblo  dcbuoris  contradtt  c  Stvcri  turporualuMm.  R.  a  t.  d  v  b.  Nonuiu 

liafcitur ,  (cd  porifllimj^m&immediatc  cx  contra-  &adi6ncsconiilluntinniie,non;n  corpotv 

ftu  iiipfnor!scrcdirori$,qui  nominadcbitorumliii  (ftttdAin  fupr.de  fer.  danf.  6'  tttttUc  rcl/.corpor.  6"  inti^rp- 

dcbitorislubct  obligata:  nccaliamcaulamadmit-  Idcoquc  conftttuuiu  tcrtiam  bonorum  ijstacm 

Tcrc  poteft,  qiiimquianoincn,in quodagimr,  fir  .1  tcbus mobilibna  &'immubilibu$,qux  corpotales 

obligamm,  quamuisnonidc6(ithvpothccaria,(cd  fiint,di(^crcntcm /.■;;.'.:!« T.diro.»;»  -.  j>.t>if>Citi!toiiifr. 

mcreperibnaUs.  Aliudcnimeic  diccrc ,  cllcillam  «/«fffM/.  Higopignusnoir.iia!.,licaaomcnht.ilicu- 

liypofhecuiam>^uodfidiumeft: aliud ver& habeie '  ius corporis,non idciii9.mptgnaif cofponirtiaB/iie 

conneiuioncm  pignotis  pro  cau/a ,  vcl  (altem  pro  poteft.  i£llim«ac erilmpignus cx  conucndone^t^ 

condtcioncnnequanbn&promedio,  vrloquun-  nccRidlriofeci!ranr,fiucnon,  nccaliudpotcftcfle 

tiii  j.icl^ioiiis.  Qii.Ti.-  ncciliud  probo  ,qiirxl  qaklain  in  pii^t^orc^iiuj::;:  dc  quocointcnit,  vt  pi^noricllc:, 

putant,acditoreincrcdicorisoonppusagcicpo(l<:  ncciitadumiitcxtnaccmpienotata  i.Jtqtiu  cduertt 

liefibnali  a^onrcontntdebihnem  debitotis ,  ant  h^Jhac  Ugi,  Ptoinde  cum  aliua  Rt  nomcn,  quod  pi' 

riypothcc.iri.i  in  bona  dcbiroris  infcriori*  proeo  gnorid.-.rumcft,aIiik!  vcio  corpus,  tjuoJt  xnomi- 

dcoitoobligata,quamcgcrithvpotijcc.!ri.iinip(iim  ncdcbctur,diccnduincft,licicditoiif  CiCjitotcxe- 

Jibmendebitoris,vtpronuncicmrobligjriim.Quid  gc|ic  aiilionc  vrili  corpus  quud  dcl^ibatiir,  nihilo 
cnim  hiuu(inodi  Liii  iiirti  opu'.  ef);  v:ili'.l.dcmi»iu  f magis  tainca oi^pris loco  (  llc  co ipuStquodcxa- 

ftfr.dccoii.tic' .tndcb.l.^.^^-fidebttoremdciiofut.int.vtr  cr  dlumcft.       ''^^Wi^-i , -■■-w  ^ 

vxcr.  .AutquiiinirufHciacdiccrc,acprobarc  nomen  De  c.  Ci^ronoineMaSPpQfMt^iwk^ 

debicoiis  obl^g.uum  c(Ic,  &  codcm  iadtdoa^tio-  iute  noniinis  cogitanir ,  qu^m  dc  vtiunce  qwe ei  , 

nemvriiemautinpcrd^naminfcriorisdebiconMnt  noimnc  rcdigi  porc((,  qu.indoquidem  datiir  pi- 

inpjgnoraabco4!.it.iinftitucrcr  Idqucprobatucfa-  gnirs,  vtciutuuiiir    i.\jniiilnimcrcdirori.  Vrilita* 

cisezhac  lcge  Sc  iJi.namen  ^d.^ukmfiffun.  autem  nominis  obli^aci  tota  couiiilit  in  cxadtione 

-  b  IfgffiiiimieHfttummmftitrit.Kkr.riV^.  eius,qaoddebcninlmcinpccuntaconlifta(,linein 

Compcnl.itio  non  potiilhabcrclof.im ,  nili  cum  corpoie. Igitur/i  nomcn  .»fii.uiui(.oipoiis  lutnt,  & 

idcmcm(dcmdcbicorcft,&:crcdicor/.i.&'p<ij(f.i/i/'.  corpusexadhim(ic,.tcqucitapignusnomini^liinul 

i$tmftitftt.  Atquicrcditoriscrcditor,  quiadionc  cuinnominc  ip(b  perierit,  latendum  eft  corpusil-* 

v:i!i  t  xc  i;irnomcn  in^ci  ion^dcbiroris ,  non  t.im  l.i-  lu.l  t  Cw  prt;iions  K  .co ,  r.iiuiii;     ii  I  tog.itumin  lo- 

<i;i$ cllpcr  ciuliiiodi  cxadlioncm  dcbitoi , quam  cum nomiiu^,quod/ticiacobiigatuiii.i^og|^Jioil 

4e(iiteilecieditor,  ctim  eam  (blurionem&liiono-  poteft dict  hoccafii, yod  fuperioie  darimiis,  coroij> 

snincpi»cepcrit,&adiiumvrilitatcm.Ergoquam-  pcnlaticmcm  fieri,  ^uaoon  n^^uc  quanritatisad 

nispccuniarium  debitiimfiicrit,compcniaaoni  lo-  quantttatemfitcompenlatio,  ira^6rpoii$  &  (p.  cici 

•«nscfltrhoccaltinon  potcft.  ;\licuiusconipcnkiio  iicripori  ftadquantitarcn!,vt 

•  J}ec*  Gceditoc,  quipcidiftiadtionempiffnons  bcni:no(lri.ex  hocccxcu  colligunr,  &cx  l.fitunfim' 

Iblntionem  (Ibi ^efyitie  qinmritaris  cthlle^tfmr,  tmi6.%.ylt.fiipr.det«Hd'ul.ind^.&i(^regei^.i.tim 

jhoc  ipfo  tit  dcb '1   I  : .  !i  k   J!.'l  :  i    i           ,  vbicadcm  (■cii.- ijiii- liii.  (j'j,vPjo  proponitirif 

tcnciurquc  co  nominc  can^uam  dcbicor  pignora-  tnjr.de pi^T.Cinn  ica^uc  coipus  cxacluni  C\ npmt- 

iittaaftione:  Eigo  cibnficenam  creditor,  compen-  tae  coq^oris  non  podit  compcnlari  cum  quantttaie 

^(iolocirn  h;ibctc  poteft&  dcbcr  ad  concuncn-  crcditori  dcbit.i,  confctjucnsomninricil,  vtcuni 

temvfquc  quannt.itcm,  nccnili  (iipcrtliiumaCtio-  nccpignus  propnc  iit ,  quia  rcucra pignoii  datum 

^pignotaritia  rcddctc  cogimr  l.eltgMttr  14.  non  clt ,  pignotis  &henft loco eflefnceJJ^.liic,  'Vt 

9^Mg.v!t.C.dc(!ifiracl.pipm.Lrh:c.fircnd!t.pt^nor.  PaillnS  hicloquitui; 
* Atqui  cum  nomcn  dcbitoris  a  cictlitorc  crcdi- 


I  f  Si  nud.i  proprietas  pignori  d.ita  Cit :  vfusfiudus,  qoi  poftea  adcreuilj 
pignoriccdic  Eadem  cai|^eft  alluuioaiSk 

'\  Ad§.i.simidi.  l^pfi^SmiJnfrMvfi(fr.!e^4t.Aie6vt<jmhAa 

nud.uti  imo  &  picnam  piojuK  nrcni,vfiinihiic'him 
RAT.DVB.Nonpotcftp^noricflciddcquOjVt  liabcrcnonpollitii;g.<f«adHB//r«»  6}.fupr.d:  vfufir. 
ipignoticiIet,nonconucnit,hcuripro.Nim^diximus  Nemocnim rc  fua viitLir,fruitur  vtifriii  fupr.p 
cx  ^.fiquit  caticrtnnfr.  Arqui  ctimd.ua  cftpignori  rfifr.per.  F.igo  li  nitda  propiictnspi-Miorid.ira  lic, 
nudapropriecxs,  non  toium  nihilconucnicdc  vlu-  non  potcft  vluslructus  qui  poitci  adcrcuircftc  pi- 
IfaDAa,  (cd  pouiii  in  conrrarium  conuenidc vide-  gnon:prclerrimcumisquiaicitrem/ibidatamc(1e 
tlir.vtvfusfrudhisnonlirrijMiori.  (^uidcnim aliud  p":;nori ,  probarcdcbcat  camreminbonisdrbitoi 
cftnudapiof  (kuSj^uiui  caiju^  ciliiac  vluliuciu^   xu  iiuiic  cunccum  pignu«cuncrabcbviU)  tuiicuul 


%l4  ANTONtl  fABRI  r.C.  RATIONALlA  ^ 

goncraliccc bona  omnia  pignoFi  data funi  przien'  iidoim  66.  S.fuudtiel^tt.  x.  Caulalis  Vfr6  dlonnil^ 

DifScfututiil.&fiumHimiif.S-qMtdduuttrmil.  &proprietaticpanqu^damcft,  qu^nccapropric- 

t.^.mfr.defigiur.LMMtemnidil.dtfr^bMt.L^fr*'  otc  kpaiadonicm reo^it ,  ^iiandiu  auialiscftk 

^uH^.C.ft^lim.resftpitr.dM.fit.Acftxttintem*  tufidwiidagirur.vrcx-caufah  fiat  fi»mMlis¥J.4fffMl 

pusconuadus  mfpici  folcat  &  dcbcat,  cum  qua:-  ntjhum  r.\.dt  vfufr.d.l.fHunnTgetitum  %.ftn.l.f\  altffun- 

tamt  quid  in  coacn^bun  vcnent  >  non  li  quid  ex  dmit  i^MvfMfr.UgdtijtUiduaHUi  ly  dt  verb.Jijpnfiei, 

poft£i^fnperalnk1.1bniS» fftttftf^^ii^.lrdMrk  Ethfcvenluiias$4atio&lenfentkrcft,nonquam 

mpt.  Drc.  Placuit  ccrtis  mcnlis  vriimfrucloim  finiri  nimisgcneralcm  adtcrt  B.irrolus,  quafi  quicquid 

dc  quibus  in  tu.fupr.qu$b. med.  vfu^.amtt.  nc  inuti-  aca-dit  pignoti,pignus  fii. Dcbucrat cnim  lcribcrr» 

^eftnrproptictatrsfirmperabiccdcntcvluiTudhi  tdqittdndimtiketMuditftgmri.  quadidioncff^m* 

•^9.LfivjHsfrucluj& §.  tttumen  mjltt.dtvfufr.  Fjiiirtis  rjUrer  additi,  non  quxfiuilTct,  nn  audh)  regnopro* 

•mcmvrustrudhis ,  ftaom&lui  natura tccurrit ad  uincia  rupci.idditvaiildcm^uibusrcgi«inikgiba» 

propricurcm,taquamadiuamcaafam}Ecqaidcin  &conftituaonibustcg^debeac.  NoncnimnatiirM 

ip(uiair,iiuUorc-uiccthominisfiUEk>incamiemie-  litcra<lditurrcgnOpn>oincia>ie<d£idoiiliquolic^ 

quiiito.  Vndc  cftquod  interprctesnoftrivfumfru*  mtnisnouaquecoruenrioncinTniienienie: Quod 

«BnullfiquicumproprietaCCConJundusclU  in  vlufruihijiroj^rictAti  iccfdcntcduicrlumc»^,  \x 

|ilenaproprietatecontineciti«caulaiema{)pcllaat«  diximus.  Qiumquam  duUnd,ioncm  ilkm  quan» 

eanquamquicomfiucaafifitconinndhiSt  forma*  ft<Umin£uiqaKraoiKBattoloi,noniiQ^fobo,aii 

lcmvcrocuqui.!  proprictatc  it.ilciunihiscft,vtper  pioumciarcgnoadiici.iruraccciroti^,anquaiipiin- 

•bllradiouc  &  lcpaflponcm  a  piopricuce  confti-  ditalc  quid&pct  lc  lubliftcns ,  vt  priote  calii  rcflpi 

cuacur.  QnodaiiidpBtaraltter  &  per  ie  fit ,  ncccA  cqftinitionibasregarur  unquam  pars  rcgni ,  p(&* 

Aiiifit,vrproindc«mprofadtotrrc!i.(bc ri  Jcbcar  riorc  vcro  non  item  :  rcdn:clius intclligctur  rati» 

t,ui.vltA.i.^jifudVamufianiHfruUaquacrai]Ujcpluu.  huius§.cxaJiocxcraplo,  quod  Paulusfubiicir,  de 

0rmdd.  fiUns  a8.$.i.  ut fin.  dt  liitr.  &  ptfthum.  Dicom  co  quod  fundopignoratoadacuit  pcr  ailuuioncm» 

ampliiu,vfumfiuChunillumfx>rmalc  ,cumpoftca-  vr  (cilicctidquoquc  pignorillt.  Nam  c^m  allum'o 

^uamfinittts  cft,  rcditadpropiictatcm,icairciure  nihilaJiud  ilrquam  incrcmcntum  latcns ,  quod  it* 

pn>piiecaiit.SiccnimPompontasloquinitin l^.fi  paullatimadiicitur^vrncfciri  poinr.quanmmquo- 

4iiiis^fium»i,ijfdt.iii^Jtmift.rtt iudic. propiie-  aaotcpoiismorocntoadiidatutSfMMMio 

cattsinqiuun  noa  5c.Non  enim  H t  plcna  propriecas  wnr.«wy;tnteUigimns,aliud  crgo  dioendum  eOe^ 

anrcquimvfusfruclu  wcHra:  .idjiroprict.ttcm,nc-  pci  inundationc  riun-ii>is  .iliquid  tundopignorat* 

^uctumcumrcdir,lcdpoftquaiii[cdut.  Cumetgo  accellcrir^ucpaulktunliucn6paullacimj.432'3^ 

nudaproprietaspignondancft,conicquensonuii-  %jiUiilihdiM^jmJ»iim.'Netimnitstaatti9gcMk 

no  fit,vt  vlusfnidtus  quoquc  fi  poftci  finiatur,  &:ad  fundo  pi;^noraro ,  our.d  :>cccdir  prr  iniindationcm, 

propricntcm reucrcatu r,hoc ipiopignori datus cxi-  quam  quod  pct .lUuuionc ii i.  Non  cr^o gc ucialitec 

fltnietn(.Eademnaroqueproprietascft,qaqdaripi-  vetvmcft,quod  vulrBart. idquod  tu.idopignota'- 

gnoris  temporc  nudahiit,  nuncplcnainucnitur,&  to  acccii"p;j;nuscnc,  (cd  M  tuntuni  qiiodira.icce- 

quauis  nouus  &  alius  lit  \  fusftucliis ,  qui  cx  f  orinali  dit,vc  noa  taiii  nouum  r>iti;nus,quam  iucicmcntunk 

iafiuseftcaulaLs  (i./.j!r«m<crgciir«m  $.^<if.Eadem  qiioddam  pignons  cllc  vuicatur.-  QijaauKlo  d* 

UuiCpiupiii  I  nrn, ijiii,  ili|iiliMi1iil<iiin ili  iim  i  dotviicribit idem Paulus  noftcr  in l.fiprtfrittMti^» 

6parau,jiunc cum  ciifoli confan^c/f:  DiiUr clr  i>:fr.dtm.dtt.  vbiduondcm  cafus  proponuntur ia 

enimilljipaliMtcsnuti^cvplrn-;)    (i  :c;.iT,so:-i  ..11:0,41.1  tr.icianturhiciiip.<t;;)ore,  ncmpc/inuda 

faduntaiuiiiatqacaliamprapu;utemUcdtantL:::t  propiiccati  in  dorem  daca:  vfusfiiidus  acccficiti. 

atitetarque  aKtcT^ehabcntcm;  Cum r.irhcnvlas-  itcmriquidpcraUnuionem. lu:>gc  l.fifuudiu i6.im 

fiu^tusl.    .  !. ,  .th  i.<;  ac.  1' ' .': . , .u . .  !.r  r  t  ;i-  i>rtniip.iiiff.iU  figncr.l  &futo\6.  i.td ij!(tid*mnijfkprt 

tlkm  iednatura  ctuni  ipia^  fubitamu.  V  m  •irittus  iamd.trt.ifidMtmfifitnd%  9.  §.  luitr  tuumfitfr.dt  rfift^ 

feinulisintuteamJiftit,nonin corpore,licctcmo>  ffa<i<li»wr<iat^>Tjiyi*^>i|liwwwwy 

?1inifnTH""^*»«""g"  Leimfituuy^A^dMuaiaL  .  l' .^^^^^1 

■  ^  Sifundus pigneiatul venietic:  manere ctofiin  ^noris eonfbfi^:  quii 
cilfiiacaalafiindus  trafeat  (icut  io  partu  aacill«%  qui  poft  veodiuon£natus  (it» 

dd^mX,SifiMbll»  D£c.TridiriononpIusiurisin:d-ij  transfcncpo* 

tc  ft,  qoim  dcbeat  is  qui  tiadi  t  / .  rr4ii  1  >;  1  o .  Mjr.it^'' 

Hat.  DVii.  Conuemb  &int  «lio*  ttAa  aliis  ^NirjarJbimi.  Atqaidebteorhabuitquidcndoaii« 

|lcqucprudclTcdebct,ncqucnoccrc  l.Jtvnus  ly.^.  t\iaxn  rciqujinvcndidit,&:nadiJit,fcdiurrpigno* 

fMRdqudturptmverf.atUttmntdfllptjUpttJ.  Vndc  cft,  iisobligatuniacditori,qu;cpignonsobiigaaonon 

oaoddidmuSobUgarioncmpcrfbnalcmnonlcqui  taln  amcit  pcrfonain  pignonntis,  quim  mi|lt> 

wccc(Ibrcmfineulaicm/.p/r.$.i.<i((«nrr.m^rXi.$.^  gnoraUm.Eftcnim  pcrfccudo  pignoric  inremnoa 

btm  dd  SC.  Ttmll.  Atqui  pignus  confhtuitur  per  autcmin  perfonam  t.pigntrii  jj.infJepignsr.l.fignerii 

conuenrioncro£id2iminccrdebitorcm,&credito-  it.C.<wi.Etcofidcbitoricm  rtgnoriobligata  vcn'* 

ttm  i. i./Sfr.Eingpnon  debetnoceie cmpion, quiil  didcric,autautecalicnaucrir,aluamtamcnjMgnotii 

'dtebitote  emic «  pedeittm  cdm  pignUs  ntm  fiiciar,  eanfiun  maneie  necefle  eft  IJ^itSit  14.^ .Cuto 

quominusdotniniumrci  pignoratx  quod  rcm.mct  ptgMor.  1.^.1, ptn.C.  dt  rtmtff.pignor.  l.  vnic.C.rcm  ulien. 

j>cnesdebitorem  cranleat per tudiuonc  in  cmpto-  gertntji»niiutnLrtr.fitdrjuliiwifir.U9lt.if<HMijMdf 

eem.Pliu  autem  eft  habere  dominium  ici ,  quim  nat-Lfidi^intiCMAfirMS.mntr.  Ncalioqni fic  oa 

eem  obUgatam.  Mclioiigitur  dcbctcnccaufaem-  potcftatcdcbirorisquircin  raarapignoridcdir,cam 

^toiis,qiiimcrcditoru,cumniiiilconuencntem-  poftca vendendo  alitcrvc  alieoando ius cicdirotis 

^tosisppmcl.jb!^piif.fitmfie^^fif  ipiMsie^  quod  abfiifdwB«c ini^aiim  cflec» 
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tentn  le$.iJ ^utd  Holirum  1 1  .l.non  debn  i \At  Tc^u\.m. 
Dciiiqiic  non  po'  ' 
Cil.aUinitiu/ 67.11-, 
gnoris.ibiaretioncdoi' 
S.cuniprdiiimif^fr 
tatc  coiiiuni;jcm  . 


ruihcn,iiiliciunliiacau- 
.(.nijic.  Qii.clhociiimpi- 
:il/.i. 


,i)omninolcp.tr3tacl 
r.Kcc  vlk  domini(  locic- 
-  r  44.<i.  uoit  muur.  dt  vfu- 
frf^.NihiltJUinvctat  rci  ilominiiimTntosc(lc,&ni- 
hiIoniimisrcine(Tt'<)blig.it.imaUcii,licctnoiipo<l3i 
pign u:>  conftitui ,  nili  ..b  co ,  qui  conlliriui  pii;noti5 
tcinpoicdominiisicpf  ii.irur  ltg.^.infrvutp.L&qUi, 
ltt^ii(.^j]Uod  di<itur  iujr.dtpigiior.}<lot\  cniiu  porcft 
'iRHnci&  obligariab  alio  quiin  qui  Ji(  donuims, 
vW vcro lcincl  alledlacflc  ca'pir,nd intcrcidir  obli-^ 
gaiioatr.ifionc  acmut.itioiic  domiiiij,  qui.i  obligA- 
•  dorc.nlu<ct]^witurrcmquocunqucicot,!dcoqitran- 
«  litcri.tminlmgul  '  d 

•■  mjjijclVtuiil  I  ' ; -r 

>  vlucapioncm  iibi  Jcqiuiiucricd.^.rriM  frxdiii d.^jun 
mutat.l.rfucapio-j.cMpignoT.  Eadcmqucpr^corij  pi- 
gnorisqua.  coiuicnnou.ilis-li.^.c  paicct.uioc  U  Lmiffo 
ii.w/  j>r#  mftoi.l.i.fra  bered.Lpojlipu  C.vt  wfoff.itgAt. 

a  .V(r»rinpjrrujK((&i(.Oinuiiiolct;cndu]ncll  (ttm 
noii  yfruf  qiiotl  liocui  plunbiistii  irntr.^.dtcaii.s-^.dt 
ernrfr^^idt.lLti]  ci.im.incilla  picuoiata  nonco  ini- 
nus  inanct  pi^iiorat?  vjuoii  s  ciidtu  lit,p.iniis  tanicn 
cx  ca  cditus  apuil  nufcorri')  non  cft  obtij^ntus  /<^. 
P.(f'  "  f.Tio.fs.i.i  '  •  rr.  Ncciiconccntuv 
fit  .1^  .  V  .) Kiicni ,  cj  ,  .ycciirlius  itadilhn- 
eu:m  Noncnimlu(}icit<inctil.-<.m  liiilTcinbonisdc- 
birorisconucntionis  rcmporc  «luamqiia  liocquo- 
q-ic.nntconmianrc;  inuuimcCr  Lpetiirii.i.fidefdu- 
ra  infr.qui  jrotier.mpignBr.htlt.ljHttcotnr.u  xi.mf.de  jiro- 
bur. )  ni(i criam  panns »n  dommium  pcrucniat dcbi- 
toris,  vt  rcriptiuuclt  inrf./.  19.^.  i.quodporronon 
alitcrhcripotcft,quam(jpartuscx.uicillaobIig.Ka, 
non  modo conccpnis  (it,  lcd ctiam cditus  apud dc- 
birorcin^vtibidcm  dikTtc  (Iniptumcft.Partuscnim 
antcquadtcditus,  ciim  nccliomolitin  nulliusdo- 
minio  vel  pignoic  cflc  porcft  LinfjUidu  (j.^.uadlcg. 
falcid.Lvftjnf.de(elUt.bonor.lticoquc  nunquam  con- 
c<'ptioiU5  lcd  ipluis  p.irtusrcpus  Icmpcr  mipicicn- 
dumcft/iJ.in/^^t !(//<< /«^.P^m/w  i^.dlus  Lfjitidia  §.1. 
tod.Lvlt.infr.de  *c(pur:mJotmm,  quse  non  viqucadc^ 
'  ad c.Tulam  domini;  rcftnngcnda cft,quomodocam 
rcftnngit  Accurfiusadf/.  §.j?(/^  /urur^,  vtnoncti.iin 
adpignoriscau£uT}  trahidcbcat.  Dubirandi  taincn 
r.itio  circa  partum  ancillxpignorata:  cx  eo  fuini  po- 
tcrt.quodmpnma  huius  lcntcnualcriptumcft, fi 
fundus  pignojatu."i  vcnicrit ,  manere  cauiam  pigno- 
ris,quia  cufuacauLihindus  vcncat,ix'mcmptoicm 
tninleai:  con/cquf  s  cnim  vidcbarur,  vt  ahcilla  vcn- 
dira  qux  fticrat  pignotara  ,etiapamiS3pud  cmpto- 
rcmcxca  cditus,  vincuio  pit»nons  tcncii  dcbcrcr, 
qUoniam  &  tcncrerur,ii  ancilla  vcnditanon  hiincr, 
&apuddcbitorcm  pcpcriflct.Etficnimp.iitusiton- 
dum  cdittts ,  lict  f  iam  conccptus  apuddcbitoccin, 
nondum  in  bouis  cuiscft  ,  cum  nccm  nominum 


fcqucnrioriusiucumbarprobandircrainbonisdc- 
biroiis  Hiillc  conucmionis  tcmporc  d.L  antc  vwni* 
ij.'"/'^-'/'  /'^«^.'{.ftjua:  dubicaiHluautacrat  in  */.§.)(  (/< 
futiir,t.i  Atramc  cumdc  p.-.iTii  qua:ririir,fuflicitcon- 
"<•'"'"       '  '  mm  bonis  dtfaitons  fuiflc, 

''^cJl :  „  vrca,  vtparrus  quoqucfuc- 

ritin boni'  >ric,lcd tantumvtanciila ,  qua; 

fi tum  iiibui,;',iuwihii(rct,quunuispoftcacflc ctr- 
pillct,  p.u  tui  taiTlc  ctiain  apud  djbitorcm  cduus  pi- 
gnori  cllc  cx  priorc  coucn :  lotic  niiquain  poflct.Scd 
dccidcndi  luno  crt,qui.i  muitiim  hacp.inc  diftat  pi- 
gnus  andlla;  u  pi};noraro  p.i .  tu :  A  aciMx pigniis  va- 
lct, (i  lucrit  illa  in bonis  d;  iu toris, cuni  j)ii;iiori da- 
batur,ncce6  tnmu$durat|iignotaca,  quijd.ilicnata 
fit ,  quia  rrafit  dominium  l  uni  fua  cauf.i.  Scd  parrus 
anciiU  qui  nonfuicui  bontsdcbitorisco  temporc. 


<|Uovilancilla(bla.'.  i 
IpccLiurcr  hypoilu  i. 
buscti.i  tuturiv  • 
ccnduin  cflct  / 
fipm.l.  vtt.C.^u.t  resj 
gacus  dici,  nili  co  (ali. 


unpatiusiiodumcditus 
u ,  (  boniscnim  omni- 
lip;.\ris ,  aliiicifiiK-di- 
^yS.qMdibtitut  iiifr.tU 
■      Vnon  porcrt  obli- 
jic  qiio  nnfcitur  in  bo- 


nis&dommio  licbjtotis  mucni  irutj.ibociuiT.^ilcrct 
pigiiuscutsici,  qux:nb«  inm:odcbitor:s, 
nectcinpoicconlhtutipK.  iL  .j  .jucj^t.  Iccavnquam  ■ 
fuidcrtquodarationciurispioiius.ilicnucfict  i/./.i. 

•icr.Planf  vbi  p.itrus.^pud 


dt 


'.i>;c-llc  ccc- 


pit,lipoftcavcdaaii  .manc- 
birobliganis,ift  rranj;b)c  (.Kvn.u.aiciu^cuiuacau/ri, 
ricc quicqu:uu l-.occ.ilu intcr.incilla pii;rioiatain,(S: 
p.ucii  lam  pignoratia  inteicnt.  Dirfcrcria  tantilmc/l 
in  oppignctanonc  ipli;  Anciilafiquidd- tii  obligarur, 
cij  Uat ur pignori ,  partus  vcro ex  an cilia  ii uc  u  con - 
ccptus(it,liucn6iir,n0piiusobligacur,liccr  iatuin 
hjcnt  in  vtcro mattis  ubligati,  qua  iiat u  s  lic  &  cdi- 
tus.  Antcafiquidc  porno  tantumcft  vilccriimarriB 
no  porrus  /.i.fi.i.Jr  in{pic.ventr.  Tcpus  icaq-,  non  con- 
uctiwnismlpicicndii  c(l,(cd  n.uiirr  ir:.,,  o,  ndpnrtu* 
oppigncranoncatnnct.circai  luinatnscr 
quapairuscdicuscil,tcpuscunut;junis  inJpicimus, 
quia  fi  co  tcporc  matcr  iii  bonis  dc  buorts  no  iiiifler, 
nccp.irtuscxcapoftiiiodum,quauisapudiicbitore 
cditus,pignous  vinculo  tcneri  poflct,ni(i jjroponc- 
rcs  bonaomnia  dcbitoris  gcncralitct  fuiflc  obligata 
prjrkiitia  fciliccr^  futura  d.Ler  tjUitmndS i^.^.cfuod 
dttiturti^Jtpigiior.VAdc  ramc  obrtat/.i.jM/>riff(jp./nf, 
deS4littdn.iitttrd.<iiiq  d.ic  vttlc  Saluian  ii  crcditori  pro 
parrucx aiicillacdicoapudcmptorc.  Scdillcquoij; 
locui  ccrtc  mrndoiiis  cft,  &  kgendus  ncgariuc  hbc 
moio,nccviil(intetJiclH  reddi  i^orfrt.Nam  cQfacilius 
fit,  vt  intcrchcium  vnlcdcturqu.imdirciihun  ^  mo- 
nct  lulianus  ncc  vtilc  pro  partu  apud  cmproicm 
cditi  locuin  liabcrc ,  alioqui  ctiam  dirccluni  Saliiia- 
num  h.ibcre  locumdcbctct.Quod  intclligc,criam- 
fi  conccprus  lit  apud  dcbiroicin.  Scripli  latiiis  in 
Chiliadc  decad. 6c.error.  vUi  aliamintcrprc- 

larioncm  artuli. 


natura  fit,  vt  diximus.  Crcditori autcm  pigntis pcr 

5  ^Si  quis  Uc  caucrit,vt  (ylua  fibi  pignori  cflct:  nauem  ex  ca  niateria  faiflam 
non  efle  pignoris,Ca{lius  ait:  quia  aliud  lit  inatcria  aliud  nauis.&:  idco  nomina- 
timin  clindo  pignorc  adiicicndum  efle  ait,  Qu^ctquecxjyluafaHayniitdvefint. 


Ad^-l.  Si  quufii  cauerit. 

AT.  totVB.  Cunu  .t-anaucmcanftnto, 
nauisnita  eft,  licuc  4c  motctia  cuius  cf.i 
cflct,  ciim  ncc  matctiaui ,  ncc  fomiair.  ; 
iicdcdc.  £rgo  ficuci  nuKria     quii  l^- 


cft,pignoratacrat,  ira  &nauisqua:cxeafii<fta cft» 
mancbit  pignotat^.  Pignus  cnini  duiar,  quandiu 
verum  eft ,  Ibliuutii  non  tflc  dcbittim ,  ncc  alirec 
cononiinci:itisiadtum /fg.yj  rem  9.  cniiiu pccutitM 
fupr.le^.gregeii.^.etii:ni  injr.depignor.DLc,  Cxrindho- 
tic  ac  pviempnoae  rc4  «bli^U  ocinguitur  yiw\HM 


DE  PtGR  ACT;  VEL  CONTR:.  tlB.  XIIL  TTr:  Vli:  t^f 

Secl  rdfeon^T  A^,crgiiirorcm  non  alitc  r  poflc  vci  non  crac,Iubcbit,  qui^necalicctbonuspatcrfanM^' 

bignorc ,  qudm quomodo  bonus  &pru(lenspater-  lus  ciulmodi  (ylfM  vieiieiut.  Nim  6c.cuqn  vfiifiu- 

hunilias victeiut /.m  tffturi^.fufr.  Ergolifyloaent  dnariiim  catlem  diltiiiaio  ck  eadtm  ndi nciooe^ 

fK^o,^  nHUum  piohjieiidiiinhabcbit.  finacA»  «dhibeinr/jfw/^Mi69.f.»fe^Jri^. 

4  ^Seruusicm  pcruliarcmripignoridcdciit:tuendunicft>  {iliberamp^. 
culij  adiniaiHrauoaein  babuic.  nam  &  alienare  cas  ires  poteft^ 


RATk »VB.  PigntiSBeialienst&jinondominoi 
conftitutum  rionvaict,>tGEpiu$diximusc.\  l.fircm 
^.fnfMrm altenxm  ^i.infr.&totJit.C/t4ltoi.respigntrrx 
Arr^.nili  conftitiuum  fit  lub  condicionc,  (I  tcs  dc- 
faitocis  elle  c(Kpwtl'fipaidm  U.iMteuA  rtnnfrjltfh- 
^m.  Atqdpeculinmnliofaniiliasaut  lcruo  concef^ 
fuma  parrc  vcl  domino  criam  cumlibcra  admini'- 
llrationc,licctlitlilij&  lcrui,magi$  camcncftpattis 
aiirdomini ,  nectam  lilii  aut  lerut,  quJm  patnsauc 
domini  inrcrcd  l.\.^.(-ei  viruiiiaHtcjitimLfMritjM 
frtMip.fufr.dt  mtim.  Ligonon  cft  pcf miticndum  fi* 
jiotainiltasaatlemo,viin(ao  pattc  vcl  ciomino  rcm 
■vlIampcculi.trcraoblig.ec,ncclilibcrarociu$pcc»- 
iii  icln  ini ftr.inoncm h.ibeat.firita Marcnnusaper- 
teliribiti.i/.i-§i.i''f','f''''t'*/''.i;"<'»'-t'<''  hpoih.dat.oblij^. 
IIMfMf.Dsc.£tum  alicna  rcspignoii  ciati  potcll  ac- 
ceaniiedominivohmtatcfjittflMmzoJ^.  Acqni 
ciim filio6m i I i.«  vcl  lcniop.Kcr  nii 1 1!  ) r.; I ;  111  ■>  pecu- 
li;  admfnifttjnoncm  prjkkttim  libcr.im  concclUt, 
ncgarinoiiporcft,  qumlircm  aliquampeculiateni 

{lignou  dcdciit  1  iln^  it  psolc  dominivclpattisvo^ 
unucem. 
Quia  cniin  cit,quodin  conccflionc  libc- 

neadmimflrationis  contincrinon  pollit?  l.-frocinMcr 


_  0r</f .  Vndcftiam  cft,quod  tcs  iilas  pccu-^' 
ftaftfsdlibnarc  lcmus  hoc  calu  poccft,itcmquc  hlius" 
familKi:;,vt  fubiicatut  in  lioc  tcxtu&  in  J./c<j.Cum  ta- 
mcu  longepliulic  altcnair,4^uampiffnoiarc,liqui- 
dem  alien&tto  ttansfat  dtmimium  iJlfkHAitB  t6.  i 
«/f/i(n(f.rfofj/./.t.C.«</.Ptqnoris.iiircm  <.l.atio  non  itciu 
l.tumcfortu  ij.^.i.mfr.htc  tit.  Idcoqiic  quicquid 
vcodidonememprionemqucrccipit,  mulromagiit 
pignorarioncm  rccipcic  poicrt  l.fal6~iined^.ii.i.mf, 
</«;f<^n#r.Quidmcrgocti.\iiipignorarcicspcciili.irc5 
porcrir  iihus£uiuJias  auc  icruus,  attpaietvcldomi- 
nus  libciampcculijadminiilrationem  conccflcrit» 
Scd  hocita,  licx  caulaaliquapccuUaripigaori$d.i- 
tiohuiufmoJi  tac^lalir:  quomodo  in^cacliuiusf. 
&lcgislcqucntislk4UamelIeponendumeft.Namli  ^ 
exara  cau&,nontdemprobandnm  eritd.l.i.$.i.4M'-' 
res  ftgiior.  Non  cnimadlioc  d.itur  liliot.in.ili.!^  vcl 
kruo  hbcra  pcculi)  adminilhatio,  vt.pccuiium  pcr«. 
dat&dtilipct,puca vt  doncc  A.%.\.^ l.fUutfimtltM 
7  jn  prtn(ip.inf.de  donM.  /cd  vtpc  aUium  augcat  fuaq^ 
libciaadmituili.itionc  p.utc  vcl  dominuhiciarran- 
tolocupletiotem.  Dcniq;  pignus  dad nccclTc  cft c£ 
ca  caula,  cx  quaedampatet  vel  domiausa^one  do 
pcculio  propter  conttaiftu  filijfaimlias  vel  lctuite^ 
iK.rcr;ii  Lu.'i!tT.t  iS.§.j-/r./.i«piTj'^»ij  •.  '^ -h.l.fufMft^ 
Idiyic  Accuriius  quoquc  nollct  bcnc  vidit» 


19.  MAftct  AXTS  Ubcofinguhii  adFocmulanilqpodieeainiiu 

A<km  8e  defiliofiiinilias  dida  intellegimut» 


Ad  i.  \9.E4dtm  ^  de  fli«f*mtitMS. 


vltim.  leg.  cum  beret  jz.  infr.    acquir.  hered.  Itg.  e^i 


reA.ltt. 

16.  % .fipdttr fiUo  1 1.  l.ltiiftrMr  f  o .  4r/  ftnMtufett^ultiak 
R  A  T.  n  VB.  &  DiciD.  eadcm eftadliancle^.  TrelwK.  ac  letuus ncMiitem.  yndccft,  quodetiam 
ccm  qu.x  .id    vltim.  legit  prttedentii.  Ncc eidm  hac   mulds  domintslerDiex<imni6us  pend  can/ts ,  ideft 

parte  difcrcpat  filiusfainili.is  a  fciuo  ,  quamuis  in  cxccpta  caula  hu  ci  illotii .  hciCi?itari.T  leg.ettam  ji. 
aliis  plcrifquc  difaepent,  ineo  tiuuumc,  quod  h-  dt  4tqutr.rer.d$mtn.u(nit.ltg'H'** 6.dti«par,. 
liush.nMli^  ex  mulns  canfis  eiat  iam  oKm  aeqoi*  hmiL  UfBft»  6$.  *i  feuMtMfiMifultHm  Tnhta.  l.ftrumH' 
firionis capax non  volcnrc  parrc  fibi  j  cr  iilinrn  ac-  tAnte  Gi.dtrtrb.oblig.  non  eriam  hiijfamilias parcnti- 
'  '  ■  '       ■■    '  ■  '   '  ■  -  bus/.i.C.9iu4ifn(rr.4iilran«r^0/r^^«i/.ScddclmaIiW. 

^efigpitoa^pe  aoooiniiwuuitofcnpfiaulGb 


«luiti  Itg.  4.  S.  f'd  & film^MimUM  fufr.  dt^iedtnd.  Ur. 
Amilm  38.  i.  i.fKfr.  hmmm,  J9.  ar  f»  kMr  ij.  f* 


lo.  Pavlvs  libro  21.  ad  Ediclum. 


ALiena  res  pignori  dari  voluntatc  domini  potcft:  fed  &  {i,ignorante  eo^dat^ 
lit«,&Mmm  liabuerit:  pignus  valcbit» 


AdUlkMrisui» 

ItAT.  i»VB.  T^dscomcahitin^itunnudacOii- 

uentionc  l.i.ftipr.  ita vt  is  quoque ,  qui rcm  .ilicn  im 
Cuc  fcicns  fiue  i^orans  bignori  dcdit ,  dummodi 
ignocanri,  conttafia  aiSBoncpignoratitia  tenirahlt 
ffirhn  Altenm^.l  tutor  iC.^.i./Hpr.bcc  rif.  Ergoctiam 
icialietUEpignus  vaIct,qucmadmodum  <3c  vcndiiio 
hg.  rmi  «nAu»  18.  is^.driMlrr.  Mpr.  Non  enim 
resalicnaqux-vchditiir  ,pcr  vcnditionemafficituT, 
vt  ncquc  ics  alicna  pigiioti  dao ,  ncc  ed-miniis 
,  valct.vcnditiu,  haftCIIB>tffe<Hffry*<lJii 

Jwn.  llk  " 


tor  cx  cohtta^lu  fuo  teneaturadlionc  ex  emptoaii 
cuidioacm  cinptoii  prxftandam.  Quidni  eigs 
valebitedam  oppigncratto  i  Pr.xfcrriracdiii  dize-'^ 
rimus  in  pr.?rrdt  nribus  ad     rlnm.  h^.ft  cmutnt~ 
rif  \i.fupr.  idquodemptiontm  veiKlitioncinquc 
recipit ,  ctiani  lecipete  oppignctarioncm  l»,  ftd 
&  quod  9 .  §.  frimo  infr.  dt  pipur.  maiorque  lubeflc  . 
videatUt  ratio  pt ohibcnda;  vendirionis  ici  alienatv 
qudm  obligationis ,  quia  ncc  vcndirio  ^dla  videii  . 
poteft,li  id  u£t&  litne  dotniniii  ad  cmptoicm  tianli- 
ieti^.$.vJrir^4ic(Miir.inMr.  Hocvtt^nonpoteft 
ai!»%l<>t»iwp^jfBfe  ^^faray  vendit  rc  alicnaii^ ' 


'.  '  ^  Digiti^edby:  Google 


ANTOMII  FABRI  I.  C  RATIONALIA 


Wimnemo  per  tradicionc  pliis  iuris  nialiunuraiu 
fctepon5t,qu.im  ipfc  habcat /.waiuw  io.de  4m,r. 
raMmtn.l. nivwfbu ntru j4.(i«r»gal.il(r.  Qapdfa^ 
camusalicnxtc»  pignusnuUomodovalete,  oonfev 
«aeii9vi<ienie,  vt  necadiunda  domini  voluntas 
iliiicqaim  faciat  cum  domiiutmiiionlitcxcatuin 
u  uun  nuincro,  qu.x'  nuda  domini  volantateanuto 
podimt Ug  fi quU ri  17-  <i#rf)irw dt  .iCfMr.po  f 
Cur  cigpdicimusalicnam  rcmcxdonum  voluna- 
te  pignori  d.iri  pofle? 

Dec.  Pignu$coanimo&dattirA'accip!air,  vt 
fit  cautumacditorii.jI»i4J»il4f«  ^<).^.vlt.tnjri:um>.t(. 
quia  plus  eft cautionisin re  qusim  in  pcrfona  /cj.f/w 
XMttomiefl  Ki.dert^ul.iur.Vroindc:  nihilagmxrpcrda- 
tioncmpignoru.li  non  cfitdu.iUc  fcijiutur,  vtrc* 
]tigrioiidataob]%ctur,  &  quidemtalittmquc  lir- 
riio vinculo  autrcm iplam perlirqui conoaauein* 
iiLH-tpoildlorcmcrcditorpollit.  In quo dilwrt pt* 
gnus .1  vcnditioiic.Pcr quam t  Loiuiario non id pii- 
mo  pn  lu  I  palitct  agitiU',  vt  dominium  in  cmpto- 
icin  omnmiodo  transftratnr,  fcd  tant&mvtvendi- 
.totcmptoncxcontractuoblisctur.pcrconfcqucn- 
«ias  aoiem  vt emptQt  pcr  ttaditioncm  (ubfccutam 
.  Sat  doftiinus ,  fi  dteminifi  Ifei  vcnditar  pc  nc  s  c  mp  to- 
Jtemfiiit,linminusobligcturvcntiito'  >1  ;t  :;:-L' 
■adieftituaoncm  prccij  &  quanti  p  rxu  k  a  c  i  i  sp :  o ; :  s 
jnteieft/.«vf«/)f#ii.$.t#i«>»a./.i.J«pn>K»j».<^Hri".^- 
dc  .ufwn.cnipt.lfi  tr*diM^C.C9iA.fii»vt»dttmu6o. 
ittjiJieunl.  Atquipctconuenrionemadeoiioetta* 
'  dltioncm  fartamiuondomino,  afiici  non  potcft 
ncquc  obligai  i  rcs.qu^altetius  fit,nc  altcn pct  alte- 
jxini  iniqua  condicioinftratttrcontfafegulam  Um» 
debetalteri  7 .^Jeregul  iur.nxh  proponas  frnauarium, 
vcl  crcditotcmpignoratiriumcik  illum,  quiinicio 
domiiio  rcm  alienam  pignori  dcdcrit.  Fruftus  fi- 
quidcmrci  crt,  v(.!pi;.;naridatcliccrc  leg.ylt.tnfr.de 
yfur.  vfumfrudumuaia-tnonpropiictatcm/.inrfr- 
fif  C.CMvfuff.^t  pignui  lic-t  non  mlialicnx  rcipof- 
II t  conllllc rc  l.ntqHe ftgnm  4 ?.rff  re^uUur.  pignori  ta- 
nicn  dari  poicft  inuito  quequc  dcbitotc/.^rfjf  1  j.^. 
timf»mnn^Mfigur.&  nt.  tit.  Cfififfius  dat.fit. 
Habentcnim  ifti  aliquodiiuinteinuitoquoquc 
domino,  proptcrtiuod  poftinttemillametiameo 
inuicoaffioeieiSedcxtt.iIiiinc  cafmn  lu  ri  ccitc  nc- 
qiiit ,  vt  aHena  ics  pignoridataobbgctur&.Miiicia- 
tur,  linonacccdatvoJunrasddmini.  Itaqucquod 
diomus,caqu.x-  cmpTioncm  vcndirioneniquc  rcci- 
»iant,ctiam  oppigncrationcm  tedpctc:fic  intclligi 
^nminodebet,  fiteiminifinthabilcs,  nccquicqua 
magis  obftct  oppigncrationi,quam  vcditioni.  Ncc 
c6  minus  taincn  damus  contranam  aclioncm  pi- 
gnoratitiaro  creditori  contra  dcbitorcm,  quialic- 
nam  rcm  pignori  dctlit  d.Lfi  rem &d.l.tHtor  %..i.fufr. 
noiiquiapignus  valucrit  cx  quo  aclioncspignora- 
ttCfBdkeaa&conttatiana(cilblcnt,(ed  quiarcipla 
dcccptuscft  crcditot,  cuipetciufinodi  pignoinul- 
Joijiodocaurumfuit,lmeanimumdedpiendidebi- 
tochabucrit,(iuenonhabuerit,  idcftliucalicnam 
i«m  dtbitor  fdncrit,  fiuc  ignoraucrit.  Non  cniin 
migtsdccipi  potcftaeditof ,  qnim  fipignoiiacci- 
"  piat  rcm  a  dcbitorc  tanquam  dcbitotis  propri.im, 
aiuetamenquod  alicnaeflct,  pignon  dari  non^o- 
TOerit.Vohmiatcm  igitaf  domim  acccdcrc  omnino 
-'  Jicccirc  cit ,  vt  rignin  v.ilcic  polllr vt  in  l.fetenti  1-, 
•  it^.Lipufrxdtumo.&l.pcn.Crvlt.C.fialtenjresfignw. 
ddtfit.  Etlicnim  nonfiidtaccedensvokiutasdomi- 
vtc6minusvcrumfit,aUenafempignoridatan 
fOc^faiat  tamc  vtpcandchabetipignusdcbeat,a^ 


2dominoiplbdaramfttillet,c&m&riutdaTt>)untaf  ' 

domini  fifriciat  ad  um  (nani  p;gnoti  cibliqandain 
/.l^/«^.&ncmo  dubitct  qum  cti  improabcnudcbi' 
tocemfnSt>bligarc  quilibctpodit.  Id/pieadedve- 
riimcft,vtintcrdufoi.u!oirinircti.n:i.iiinccxprcna 
voiuntatc  in  eamtcm  iiirtidat,il  mcdbpcr  dillimu.. 
brioncm  tacuille  probetur ,  qma  diftimuiario  illa  ■ 
circrcdolo  non  ^nu  ill.i.Cil.iliin.respigtwr.fl.ir.fit. 
l.muUiT !  1 .  C.  d(diftr.i:i.pi;^iwr.  l.fifinervlu;statey  C.ad 
SC.l\lUi,ui.  Dcnique  voknti  nru]i:ain  lit  illiuuaj.|(i 
diem .'^ .i.de aijiiA  cr  jqutphiuuinettd.  Idcircoautcra  4 
maximc  icinaticiiampignotitlarcprohibemur,  nc 
iniuru  dominus  affioatucli  iinuiovelinlao.«oies 
ipliu$olli;;cuii.  •  ^ 

a  Sedc^jiigiierMtiefdMt^fit.l^A-t.vvji.QooAA 
inirio  11. 1:1  .j!i;irjL'.^  poftftcUj  iniiii.il^lccrcnonpo- 
tcft  l.qued muu  L^MrtffiUur.  Atqui  piguus ici  alic. 
lueabinidononvalaittVtproxtniediximus.  Eigo  - 
ncc  pcr  llibfccutam  domini  t.»tihabitio;:cm  potc(t 
conujlclcc?c:l'rxlcrnmcum  ratih.^bitio  nonpollic 
mcum  facrrc  negotium ,  nili  ilhid  dcmu  quodmco 
nommc  ^^^clhiin c  \\ l  fipn^iH:  ^..'^.fjfi,  :'};''-^.  :!,-r:c^^or. 
jffyt.l'omir.iisa;ttciu ii.ir  1  .'..iil^  pyiu>.iuin.uicnam 
.-i  nondomino  (iium  nci;otu^ngcicnte,  nonnego-' 
riu  domini.  Qu^id  crgo  taccrc  htc  racihabidppoteft}.  * 
DEC.Rarihabiuoinomnibusiisqu^avohintatcn!- 
tum lKihi.ntisdcpcndcnf ,  mand.'to.cquipir.itur  /. 
Vlt,  CJt  S  CMjced  anJii.^.ftd& fi  qiod  ittfM  Vl  (3"  rt  ear- 
'mgt.LdKUtiovestfu.vpareitttti$.C.i$^»M.int.inrjd( 
r.-;jr.Atqui  c.rtumcft  mandatodominipr^ccdcnte 
pollc  tcm  alicnam  oppignctari ,  ^udalitctquamlt 
indaiione  ipfipignori&vtduntasdomtniinteiucnH 
rct.  Ncccnr.nrcshcccx  carumnumcrocft^inqui- 
busnccclll  (itvolunnrcm  in  ipfo  ncgotioiutci^c^ 
m"a-,aut  pr.rccdcrc  vtin  Ipcdc  l.fiquu  niihi  i^.^.iMp 
/Mwi;i/f.(/f  4o;f<(r./Kr.t<.  ffd  fiirticit,  vtvclprxcedac, 
vclin  ipfoncgotio  latciucmat,  vclpoftpcrfcdhim 
detmimn^tiiiiii.  RatioenimpaKipuapropTcr 
qtum  cxigimus  voluntatcm  domini,qaoricsaUena 
rcspignori  datur,  illacft,  \t  fiipridiximus,  qu64 
nonaliu.squ.im  dominir.  aflit  ciercm  iplanipodir, 
quqdque  alitcrpofitb  iu;c  c  llct  in  potclUtc  cuiulh- 
betalienam  lem  pignon  dando,veri  dommi  ius  he- 
dcrc:  quod  manifcilam  vtiquc  linbcrct  ininn.:m. 
Atqui  nulla  (it  iniuiiaci  tim  lcmclvoiuu,  autqtii 
nunc  tandcm  vciit  d.  l.  in  ditm  9.  %.  X.de^iU&«fK4 
pliiu.An.-iid.  \'i!nl  crgo  hacpartcrcferT,  anmanda- 
tuinpra.cc(lciit  donuni,an  ratihabitio  lublcquatur. 
Ncct.tmvidofiimeftpignu$rci  alicniedatumigno*  • 
ranrc  domino ,  quaminualidum  dt/cr^iraoteuacit  . 
cx  parte  dands,  faciliulque  cft ,  %  c  qnodfab  initio 
fiiitinualidnmcx  poftfado  coiinnctui,  pu  ta  fi  quid 
aciadat,<piodcuilam&<ationcm  inualiditarispe^ 
rimatttm  fpedefwHii^^iMiifiirrp/?^  ^i.fiitJtddeft. 
qu.im  vt  id  <juod  ab  iii.tio  •>  iciofum  tuit ,  dc quo  /f>-  ' 
loli>pradic^iurisrcj;ula]oiiintui,quamui$gcncra-« 
lii^seam  ab  inicrprctibus  vulgo  inrclli^ nGiiigno- 
rcm.  Difficilius  cnim  cft ,  vt  toUatiir  vidum  quod. 
incft  adlui  fubhilcnrc  niWloniimis  adu,  qudra  ve 
tnuahditasemendetur  ilgvsr/f;  6.fuf.qm  fxti(d.C9gAnr» 
niiiciim  ab  ipfa  IcgcviciunnojIinir,vrin  t.iJtfcn- 
du.infiit. iui .» pr;rtorc  vr  in  l.qui.fubccndtcmt%.tod, 
£taliudeftfieriquid  Vidosd,aliiidvcr6  ficri  inurili^  ■ 
tetteg.ctim  vioMXf.infi.defiffm.  Sed&l^cetmac- 
cipuicbcrcpfobabilc cft,  vt id quodabinirfonoi|i ' 
valuit ,  folo  trnclu  rciipoiis  non  cuiumK  fcar,  vt 
cxplicat  legula  miis  pontiiid),  poftit  tamcn  con.>  ; 
H4e£bae ,  h  qujdadTaa^huatenwo^ 
•        .  ^^Ji^'  accedat^- 


\  • 
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IDE  PIGNblL  ACT.  VEL  COVIT,  LIB,  m  liT*  VTf. 

ftecedat,  qaomodo  pontmiis  h ic  acccdere  fitihaliik  lefell^n  vidos^  ac tnudlitcr pn^Mls (dufi  St^ ndb 

tioncmdomini ,  qtii  iplr  ah  mitio  rc  m  fuam  proa-  \omodo d.i.(tim rtcioie l.x.deMUWor.tutor.NtcxvLnhz- 

lienodebitopignoiarq  vtiquc-  potuilicti.)i/«Hj«a  i6.  bitioj)otcft  vnquam  rctrocrahiinptaciudidumtuhs 

f-t-lilfrjffrf.tf^*'-  VbioblcruandumeftquodMap-  intcnmquarlltitcrtio,  quiahoccafiiinedilllneftilH 

cir.iuis.ait ,  RatihLihiriontrmhanchccrCjVtrccuiTat  habikjOUodimpcditconiuncVioncniextremonnn, 

pignus  .id  id  ttmpus  ijuo  dc  pignote  comif-nit,id  vtbcncmcBartolusdocctex  LfifarK  ic^.S.fifcr fun- 

cft  vtpignusquodabinitio  tcLRr.i  hiit  iiuuilc  ,pcr-  dumfttpr.qam4dm.fermt.amut.l.pctiern,  S.fi  colunm 

indc  habcanic ,  adi  ab  mitio  iuiilet  vtile  t>b  «cce-  V^.ftif^jmfig». bjAJfaMp.M.rm  habtr. Etli 

dentcm dommi voluntatcin, quod hatfddnbi^fic'  aai£ ntihabitiono poicftmeum6oetenegotiuni. 


iluliC 


;iuni  cuis  ranruin 


acdpicnduni  clt ,  \  t  lu  nrxi 
•qui  ratum  habuit  hoc  ol)tincat,non  caammpta:* 
iudidum  cetcronmi ,  li  qui  (atti  medio  tempoM 
«umeodcmdcbitoiT  cotraxcrint,  idcmquc  pignns 
aooqierint.  Alioqui  non  poteft  in  pKporc  potior 
c]Ie«uieis,quipriorquidemccinp«^  pnor 


quodnonnuo  nomincgcftumcft,  vt  c\  concgo- 
do  adboncm hahcam nccotiorum  gcftorum ,  nulu 
mnen  nocci  quantumadhoc ,  vi  pignus  quodfue* 
ratinuaJidum  ccntrrnietut  d.l.fifundus  i6.i.i.infr.di 
f  tgtur.  Fadt  cmm,vtauircmmcampignoridcdit»  . 
nullamciniuriaa0edlieTide«cacA/M4ffi  itlJ» 


ben£ie&^}pi|pus«ceepit.Nibileaiinpeninuia^  ^ifui&MV*^^ 

I  f  Sipluribusresnmulpignoridetur,xqualt80it)Oiutnicau(keftJ 

$.u5i  flmrAm»  ^*^"  diuerns  tcmporibus ,  vt  in  i.  U  JUajiiJMmi  ' 

cafu  valet  datio  p^notis ,  ic  quidem  ita ,  vtpor fifc  * 
Rat.ovb.  QiiiresAiasplnnbiisobliganc,in-    &xqua]isanmiBniGUiCi,nccpriusvni quamalte- 
cnmint  crimrtl  fteilionarus ,  ii  (cicntcs  id  factanr,    li  rcs  ohhgat.i  elfe  (CKditur,  luct  .iiu>;,  antc  aiios Sc 
«uoniam  eadtm  les plunbus  obli^i  nonpotcft,    nominari &Ii.-ribi  nectHc  iit,  quia  m  coniundho^ 
taifi  vtrique  dcbtro  exlbluendo  pignus  fiimdac  L   nibiisocdoimUtaseft  LqiniUmt^Jt  fauLkgtt.  Ma- 

r«f  r  1.  .     comrjnAm  (ufr.Lfiqutstnpt^ort^6.%.ftA  eiJq.in&idcndiini  Ut,niiia  it^mquam  quiddidfi 

tifiqxti  :nfr.bi>(tit.l.ejr  lusnonduin  li.i.qitirtsfujisin-  nr,aut  lcriptum  Ug.fmper  tii  fltfuUtiontbm[}^dere-. 

fta  <le  fgnor.  quoniamciim  resvniobligatacft,  non  gttl.  tur.  Id.autcm  proculdubioagitur',cikmvnaea^ 

porct^^  o.i  iLMii  ilr^r:  ,  quin  prioiis  acdiforis  ius  dim^pie  cesjilurious  llmul  pignort  datur  ,  vt  pat 

quod.iini  odo  l^datur,  autmmu.itunidcoqucfc-  omniumcauiartt.nccaJteraJtciipraJcratui  ,nccll 

cundus  crcditor  priorioffetre  cogitur,  ad  confir-  fauorabiliorcmcrcdinciufam  vnushtbcat,  quain 

manauu!  j  ignus  liium  LfrmtfUdtm  j.  C.qw^riw  aliufc  Namquodfiipidobicdmus,priuilcgiacrcdi- 

wtftgner.  i)Ab.  Vt  intclligamns  inurile  efle  &  infir-  toram  non  «  tempote  zftiinari;  fcd  ex  caufi  adl 

roumpignus,fecundoIocod.atum,nih  confimurur  chirogtaph.uios  crcditotcs  pcrtiiu  t ,  nonctiamad 

pcrpignorislibcrationcmapiiorccrcditorc  d.^>Jiu»  pignoraririos,  in  quibus  e  contraiio  ua  iu$eft,vc 

rtsfMiUiutrfis^.c^d.nntfottortnpgn.hth.  Ergonon  qd ptilor cft tcmpore fitetfompodor nice  4(0. li^. 

ootcft  cilc  vciutu  ,quod  Paulush l  :L i  iImt  ,  !i  pluri^  frtor  le^.i.c~fjfCad.qu't  p.'ior.i«p/^«r./?4i.acproin- 

bttsccsfimul  pignoiidctur  iqualcm  omnium  cxu-  dc  vtqui  parcslunttemporc ,  lint  ctiampatcsiurc, 

fimefle.  Qui  cnimficnpotcft.vtpiuribuscadcm  nificum cxaliqua  iufta  caufaius  prdationis  ctiam 

jcs  pignorctur,  quin  vni  dct;irpo;iusqu.in}altcri?  pofteriott  ccedicoridandumcftoonaa  ptiotem.  Id 

Ncc  cniin  nominari  omncs  ilnuil  pofluiit ,  &  qui  enimc6ntingicinieidum  I^.^Mui^MlotJ^M^ 

priorc  loco  non.inatus  cft  in  coiuitnrionc  pigno-  ttrdum  yinfr.  eod.tliit.  fcd  ita  dcmumfi  aliusante- 

ris  pr.ttcrcnduscxtcris  vidctur /^.ya<r4iif«' 14-  riorlit, aliuspoftcnor.  N.rmintcrcosquifiniul«C. 

S.niitdcr"^ofiplurisinfr.dtfidek.Ubm}jimtii34-fi^^  pariteridcmpignus  acccpcrunt,vi3eeftvtpnelaoo- 

yfufr.Lfiquu  liJibcni  14. infr.qui  & u <fuih.maimm.Lqin  ni  locus cfTc  vnquam  polht ,  ciiin cx  omnium  con- 

foluendo  6o.dtbmd.tiipt.  AcccditqubdpnuiJcgia  fcnfu  &  volunutc  pignus  eodcm  tcmpoic  acd- 

ctcdjtorum  non  ex  tempofe  xftimamur ,  fed  cx  pianir ,  nec  ficri  polTit ,  vrhoc  calu  vnius  ex  ciedia' 

caula  LfriuiUgk  ]i.tnfr.  dertb.Mthor.tttd.fop'idMtML  toribus  pccunia  laluam  fadat  aJicni  pignoris  cau- 

liM frtMilti^f^t*'  Quomodo  igitur  hcn  porcft,  fam,nccquicquam  vctatplureshabcrc,limulc.m- 

Ttpat&«qualisomhiumcaulafir,ficrcditorcsfint  dcmiemobJigatamproaEqaispaitibttsitimquc  m 

diuieifi  rituh',  qnonimaltcr.ilrtro f.morabilior ciTc  foUdiunfr<i!ir,Vdlumcftinter conrnhentes  LSdfi- 

Tideuac  ?  Dec.  Mulriim  mtcrcft  an  fimuJ  &  pa-  bitor  10. l. p  fundrn  16. S-ftdfto tttfr.de fignor.  vbi  Jaduit- 

iuereademtesplitribuspignoildetar,vtinhoc  dicemus. 

X  f  Sipercieditoremftetiettt»  qaoininuseiroludcur  t  rede  agicurpigne^ 

iantc  creditote  pedinia  dcpoJita  &  obfignata  (oi 
quomodoapcrtc  fcripmmcftin  I.iKirflinfir«mio.^' 

Lrltim.Cod.hoc  tit.  lunl} .  Ic^.tutor  pro pupiUu  .infin. 
ii^MAdmm.  tuur.  D  t  c .  I  n  oinnibus  cauiis  pro  ia- 
Aoacdpiritridtinquo  pct  ahummociifit quomi-  ' 
nus  fiat  (eir.in  Bmnihtu  y).dc  re(<.tiir.  Ergofolutioi 
dcbitorc  oblara ,  &  iuic  caula  a  atdjcoic  iccnlkj- 
ta  ,  pro  Bi&ii  haberi  dcbet ,  ic;  confequemcr  ib-  . 
ducitpignoratitiamadion'.  in ,  pcrqu.  mpolTitco- 
gicrcditot,vtpignus icdtl.u ,  oiuvcHio «!;iict obla- 
rio,&  pcricucrctcriam  ludicio.AliPijui  no  vidctitf 
<|Uui»qa9dfl^du>^«klwi^>  licutnccobligtujjiik^ 


R  A  T.  D  V  B.  Noncompctitadlio  pignorariria 
dchitori,  nifi  Jbhito  priiksoranidcbito/^.y?row9. 
S.ovntif  fttuntM  &  leg.fUMttim  u.fifrJiMUt.  Atauin 
etianili  j  cr creditorem ftctcrit ,  qaominisd ibluas 
tttC^noncin^sgis  amen  vcnim  cft ,  folutain  crtc 
Becailiasi.  Non  enim  fola  oblario  quamuis  in  iudi- 

-  doftftal.fedobfignariotUacfti^qacfefairionbvitn 
ohtinct  le^.  ohfignatwne  <;.  Cod.dcfolut.Laicept.imii). 
CMi.(t(  vji<r£^o  ad  pignoratttiara  induccndam  non 

'  fiilKciCtVCpcicciediEocemfletetii^aonuBils^dfiit- 
iKEecur^ii' oh  i  .4-u.icatllii4coiwtwaCj|Vtieafc> 
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0^        ANTOmi  PABR!  %ti  KATlOKAUA 


tantumfad.irutHccrct,vr4'!-''i'-'i"^"i'»'^"'^P''-^'^^-  Ncqiif  Iioc  cifu  pcrk-iicranti.i  vll.i  in  cffcrtndo 

tarc  inllitiira  cllct  pignorantia ,  riit  tamcn uUlituu  cxtgitur.  Ojjod cnmi  aain  oro  roiuto habctur ,  cut 

yidcictm dJ.fi nm^S.rlt.fMpr.lAemergadkm^  itcnini^ «lebJtoce^fisulIuicdcbicume^zatim 

ir.ii;is  li  antc  iudicium  fadh  llr  oblario ,  qii.r  ctiatn  Intcrcfticaquc  an  c!cbitor.igcn$,aucadhtniSp^O- 

iaiudicio  perlcuciaucrit.Noncnunpotcltdcbiror  tatitia,  ^»ccumamticbiumobfuJcritduntaxac,iUi  ' 

«itnus  himJttbcreobid,  quodcxfra  iudidumob-  vtt6  cnam  dcpolucttt  obUtam  &  obiignauerir, 

tulir,  aii.nmlinihi!obtuli!!tr.  .ScJpcifcuerantiaia  non  quidem quod  ad induccnd.itn  pignor^ti;i.:m  . 

offcicndo,vt diii.lioc calu rcquifitur,qua: tatBcn  {ad hoccnim iiifHcit pcrcrcditorcm  lletillc ,  c^uo- 

.  'iionreqoticrctur/i antcacccpttim iudiduni.fccuta  minusei folucictur,  Tt  fcriptur.i  cil  in hoc  ^.j ied 

obl.irioncmcirctobiignatio&dcpolitio.Pigmttli-  MantUin ad  JlOC,  Vt  pigDUS  libcracunj  did  pollii.' 

quidchoccaIuhbcratumintclhgcrctur,nonmin4«  P!osenimcft,libctatamcflcpigTuis,  quanicompe-  . 

«uimfelutione(<./.>i«frrAf#r«io.<^/.W^C.fc«W.  tcrc  pignoiatitiam ,  t]ux  lc  licct  .ntcrdum  potcft  ' 

tt  on,ninoiracft,  vtfidefoUmoiavcIinducenda  compctcrcptxusctiani,(}uinij;ignuslibecacumlit, 

vcl  purqmda  traftctur>  firiliciat  congnioloco  &  'iquemadmodum&dcontnriomtcrdam&filbliMi 

.  tcmpoicfatbim  cflc oblationcm,.V i  ticthrorc  linc  iit  pccunia,  t.imcn  picnoi  uiti.i .'.:*io  inl.ibendaeft, 

caufiiccufatam  lpftTu59i.%.f»}MurdxfcrbMbUg.l.  vchitiliacditor pianusliiumeirciitadcbitOfe.trt  - ' 

qiifjilfffW7i.«/i;nHn/cr§.i./fe/»'".Vcrumcnimcft  fubiidtur inpfrj|Ef.^<}.  quicumhocitaconiangen-  ' 

JlocqLioquc  caiu  pcr  cLcdiccicm  l>cri(1c,quominu^  dus  vidctur.  Non  cl"!  !_.'iriir  vcrum  quod  Accuiriui 

Cilblucrctiu,  &  hodicquouuc  ibrc ngi  ntc  pigno-  hic  notat,obL4tujt>cni loiam noniuriiccrcadindc- 
ttritia  debitote.  Atdkm  (^iationcm  obiii^natio  &    ccndampignoraririam,nifidcpofitio,agoh>figmrio  . 

dcp.iiltio  fccuta  cft,  non  r.in;inii  .-id  induccndara  icquatlir. 
V^ipuigandanimowmidpioiit  It ,  !td ctiam adin- 

3     Intcrcfum  &  fi  foluta  Gi  pecuoia ,  tamen pfgaeiatitiaa^ inhibeoda 
'  'teftsvciuttiicredicorpignusruumemeiitadebicorei 

Ad  §.vlt.litlirilgM>  ^ir.wrjfowiji.Annoneilctabiiirdumcogieumrcrti 

\\  hcK'.!!!  (;!  ■.  Ti  rcJJcic  ilcbitori,  a  quo  p<>lT:dcnte 

«*     *        Rat.  DV».  Atiio  pigiiomtiti.inaicifiirexto-  viiKuc.iiciil.ini  poliii.' Nam  fi  criam  Publiciarx 

♦      thi5dcbiiifolationc/JfjW5>.$j»«Hi»^«MiM/i!pf.vbi  adhoniobftaccxccptioitaftidominij/./»f«.C"j-/f./if. 

■  ^  aJdituradinditccndam  pignoraciuamfufHceie,Vt  ife PaWif.iHnJW^f/.  quanto  in.".gisobftabitpigm<r.i- 

,  ^  '     crcditoiiqr.oqno-Viodo  i'»:istadum  flr,  nccalia  id  tirix?  Idcnu]uciuiiscft,fipignus,vtp!ciunquchr, 

dccauCi,  quamquiafatisfiivlio  Iblutionis  locoeft,  non  vcndicum,  fcdin  Ibhitumcrcdirori  datumfir, 

/*tibidiximusex/./lifMf-i."/i«yi.ij^^if/i/«f.£igonul-  autaddidtuin  vtin /.4r>/»9Pi«ij.§^si;gM0r4i»/^.J;r« 

\ .     'luscafiisintctucnircpotcftquoinlubendafithypo-  l«(fifXr.C^rfwi(j.fm//f./>(^^n.7flirfirf.Nam&hiccon- 

thccuiapod  f.iclam  tomi^^tkbiti  (.iliuioncni.DEc.  rradlusviccm  vcndiiior.isobiiiK  t  Ifiir.^iliiim  ^.C.d$ 

i   '  •.'        .^cguiaiKcr  quidcm  ita  cll: ,  lcdintctdum  tamcn  cnt^.  Dcniquc  totics  mhibcnda  cft:  pignoratitia 

eaenirealiterpoteft,  vtlicdtdebitomtotomibltt-  cliam  iblurodcbito,quotics  prr /blutioncm,  aut 

tumfit,in!iibcritamcnpignoraritiamopoiTe.u  ,  vt  potiiii  pcr  at^um  (oliitioni  limilcm  cioir/iniiim  pi- 

inipcdc  quain  hlc  cxcmpli  caufaPaulus  ponir.  Si  gnorisadcrcditGrcmpcrtincicca?j>it,cxcaula&iu- 

-  '  •  oeditorpignus/uiimemeritddcbitorc.  Hoc  enim  rc  iuperuenicntc  finifque  pignortsinirium  fiiitao* 

^afuisquicrcditorcrat,fitdcbitorprccijpiopigno-  quircntlidomuiijcrcditori,  potcflcnim  crcJitorl 

xevcndiroconucnu,& itacumdmcrfis  rcfpc«iiibus  oebitorc  pignus  cmcrc,  quia in  dominio icmanec 

«lcbiior  lit  &crcditor,  compcnfiitio&dehdaneo  dcbitotisl.rcf(riptumti.iMprmtp.inJr.dedi(lr.p^^» 

:  *.    cciTario  cftad  concuncntem  TlqaeqinniKatem:  Keca]tiuladmittendampato,iialiadccaulaintcr* 

Cuius  compcniationis  potcftace  nt ,  vt&debiri  9e  iit  creditoiis  ^tgnas  Ifiieiatam  letineie ,  puta  ob 

Srecijlblutio  vtnniquc  hiftainrcUigarur,acproin-  c!urot;raphantimpccuniamexYi#.C.(ri4MrwfJ^in{gr« 

e  vt  cceditori  autcrti  rcs  obligata  npn  dcbcac,  fe(im.f^.rttui.fof.^xiex  (dufa&iarefifiniimaiti  ^ 

quamnoniampignocisvtanteii,  fidemprionisti-  qata  creditor  conuentus  pignotaritta  non  aliRff 

Y   •       rulocapirpollidcrciCumqucpcrcamcmptioncm  poflcr  rrfr:rcqu2rftioncmt'omin  j, /iLiir  ncccon.» 

&£his  lit  domiqus ,  ctiam  aa^a  vllam  traditipncm,  dudor  l.fi     (mdu&unis  iyC.dc  l9cat.l.^ piffwt  aa«  ' 

qoiarancmptaiBi&tatepi^norisidonunota^  %jtfrti»aiftJUMimimi$.&pq^Jit^pw*    '  ' 
tampeiieslctiiabnic  jifMMfiMr  j>.  §.i«ato 

ai.  loBM  Kbfo  Jcatiniiii 

.*  />  T^^'^^o  pignori clat.i ,  &areadustcnebitur.eftcnimparseius,&contia,ius 
'    .      ''^"'^loiik^juuurKtliHuum.  '  ^      •      ^  .  • 

AdUDomxC  .  compa(aaeft,a!iudnauisipf3.Ergofidomuspigno" 

•'  '  ««i-^w&cxuilalir.arcaciusnontenebiturrfriiwj,' 

KAT.nrB.  Alindeftdomas,aliadamlfnne-  («w(«criri8.M|iurf4NoirjSttr.Oic.  Aicnpaii^»* 


\ 


Dlgitiz^Jjy  Gopgle 


DE  PIGN."ACT.  VEL  CONTR.  LIB.  XIII.  TIT.  VIL  ^ji 

idir,  vtinquitidcin  Paulusnollcrin  le^,quires  98. §.  totadomustvignonsvinailo  rcncbirur,  quu&na^ 

'mm'mfin.de'f^t.  Nccfubiacecucazdibusquo-  niEali&ciuiliraciuiu-  liipciiicii-sccdiriblo  LPjittlr 

jnodo  nuTC  nailibus ,  idcft  ranquaxnquid  iepani>  X9.iJfmm'mci.l.ftfuiidi:s  1  iA.f:  rainjr.iUpt^^nvr.  Tu» 

Tum,rcduntiu.impaisinfciiorrupcriori/.yiii(»»49.  eniin  pignorishoc  cifu  icijuinn  hi->  doniini/  taa- 

■f^T.deTtivtnau.  Ergopitjnoridattdomoctiamarca  tbuamabcodcpcndcns.  Qiiodcunicucnit,fitcn- 

rcncbirur,  (icutilcgatamfulajficacombullacllct,  aamell,quciBiuiinodumid,quodcxKinca(uper> 

arca nihiloniinus  vindiciri  portct  l.fi  ^t^e  lea.tto  11.  -cft, mcumeft     /WiMir  $.  1.  Ita  &qnod  cx  rc  miM' 

iffinJel^dt.i.  Econtt.trio  iiui  .lu  1  lub  pii^nuM  l!,:-  ohlipata  fupcrcft  mihi  obligarum  cflc.  lungc  <^u« 

tafic»liuedomiistoca,qujcpullmoduiBcxullalit,  (cui^iiidi.i.fiqimtMtrud.Uii.fi^.&MiLi^^le, 

jfcadueamiedada,flciaaieacdificanimpofte«ifir,  fiipr.^M$d.9fii^M^, 

ix.Vlp!anusJjbioio.ad£didum.  ' 

•  ,  ,  •  *  • 

Clpignorerabfepto  fuidegerit^reditortcotum,  quidquid  perccpit,  debit6 
^eum  imputarePapinianusconfitctur.  &  cft  verum  ,etiam{icuipacrcdicorii 
fiirtumfkfa^um.  multo  magis  hocentdiccndum'inco,quodcxcondidio- 
neconfecatuseft.  Sedquod  ipfcdcbitorfarti  adione  pr.rditit  creditori^^^vel 

condi(ftionc^-  an  dcbito  fit  impiitandum ,  vidcMmus.  8c  quideiu  non  oportcrc 
id ei rcftitut,  quod  ipfc cx fui ti aclionc  prarflitit ,  pcra;qucrelatumcil,& tradi- 
tum.&  iu  Papinianus  libro  uouo  qua:iUonum  ait. 

.^4L  Sif^ffnre tXm '  co lucrum  .iliqnoJ  fjci  u ,  i um ncc eovdpoflSr  tni 

^  l«^udcbuorcatrafunum//iyi^«»54.M^c^i»)K 

RAt.  »vb.  Crcditorpignoratitniscuipignas  rf</Krr.rcdtantdm,vteicaucamfir&roon{ultum,ne 

fiibriptum  cft,  halut  fiirti  actioncm  (uo  noniinc.  tjuocafuiificcipotcftdchin  i.:tViir,iiv  p;iM.i'ui  Tf^.^ 

Idcocnim  furti  ajpt , quia ci cxpcdit  pjgnori incuni-  maiuiutu  ^p.^Mtjnfr.  tmtndnt. /.4.5, ,iMia dt fitUic.b- 

beie ,  potius  qiidm  in  pccloDam  dclntoris  ^ce,  kit.  Nihil crgointctcft crcdttons  vndc  fuurodebi- 

?u.i:Kumiiis  .Kiicoriilcnfuspioponatur,vt.^it  Fn-  tumcon^ccutus/itt&quaadioncan  fui  ri,an  c.i  po- 

tH.m^.vHilecon^Utlnjht.dtohhg.t^ttxdtUit.mfiuttt.  tiiisqiiadcbitortcncbatur,&.'anafurc.an.idcbiro- 

lec  tamcncrcditoccnusduniaxatcrcditorii  nu:r-  rc-.Vbic-nim  conkcuruseft,iainciusinicrcflcdcliit: 

cft,/edinlblidura,  idcftquanripignuscrt,quiaid  Eipoirocaiusnihil  intcrcft,  nequca^fhodandacft 

^aoddcbitumcxccdit,a<iHoncpi^;norariri2dcbi-  rw(\\iecxceipxiol^.S.i.infrMytfhjiMigd.fiipulmoifit 

tOljpneftaic COgitnr l.trtditcris  1  ^./.tn/fi/tfM  7 .tHj^r-de  j 8.1  jf/rrn tod.  Ncijiic  qii ad  ci iis  ciamno  &: pcriailo 

fin.  Ecgoqaod  aAionc  futd  crcditoc  ab  cxtr.uico  rcs  ccdctc  potc rat .  (t  pcr  ipUus  culpam  fiutiun£L« 

conlcaitus eft,ncque  dcbitori  reftituere,deqne  dc-  dom  fiiiflct,  ad  tcm  fiidt.  Nam-necillttm  danmnmr 

l)iroimp-.ttaic,quodcfFc-iSuiiIcmc(l,cl(bti:.  Prx-  fcnlin;-  vick-ri polRt ,  (i«pocU-vculpa  lii.i fcnliilct 

ftrtim  vcroli  pioponas  fiirtuiu  cuclitons  culpa,  vulg.liiuodquit  io^.dcrtgHl.iitr.  Nccrurfumbonacfi 

cuodCfpiuseuenit,fi£hirtcilc.N  in.cumcrcdicor  hac  partc  damni  &:  lucri  compatarfo.  Daranum 


damnociusccdcret.finequefittUequehinumad-  fe^puiisijMfniu^.iHfrJtSCMUit.  Dcniqucaliara- 
prchcndi  vfquam  poruidet,  aocfi  fiic {BOpificnott  fionc  dacuc  aAio  funl  creditori  pignoraiitio ,  aUl 
fclaendofuidct.  Atqui  fccundam  nacuxameft,  vt  vcro  8c  commodatario &  condui^ori.  Piijnotatitio 


cuiusdamoumficpericulumeftjdas  fifcetiaihla-  crediroti damt idc6  tantum,  i]uiiciusmtcrcftpi- 

anmltg.ftaii^kmtumimya.in^JmrXvm.ifrt  gnori  inaimbere  ponus  cjuam m  pcrfbnam  agcrc* 

fetundo  infin.C.de  idiiut.tolleiid.  Krgo<|uoc1  adtionc  vuhxi:nn<  cx  hrr.d  ■loulhrlrpt.decbli^.iju.ctxdilict. 

iiim dcditor  conlecutuscft ,  maxunc  c]ui  in  culpa  nafctint.  i^x latioco  canri! m pcrtinc-t,  vt  Kii ti .igcre 

fiiit,Iucroehiscedcrcdebec,n6debitofis,(lIcctum  fiiononunccTcdirorpoirit^noncnjm  vtcaadHone 

VcrbahxcVlpianic.vplicaritk-bctir  (U.vnfuulfacrt-  (jiii...|n,im      •  lu  i';rra clcKirnni  Irii.nnportir, quia 

rfit«r«/KrrttJw/r/i«?i«w,nonquomocloAc<.iirliii';poft  vlna  ciiutnatcm  uct)iciniiulciusiiucrc)r,ni(i  quod 

Aioiwmcxphcat.  Quafi propter  culpam,dcbiro-  fupctHuum  tocuffi j>eradliencm  pi^',iu!:.iririam tlc- 

rcmack  lMt  1  ;..iflcrcoporrcrcc,  quodcft  ridiculum  bitofiicfticucrccogitar<IJ.frft//rmy.Eftcniincrei!i- 

^g.l.tumiiiiti.^.^.ii-iiin»iO'fii]'inff^defurt.)f^}victr\'  torinpignorc  quafi  proairator  dcbitori: ,  aiius 

admodum  dccommotlatario,  cui  fiirtum  fadum  longc  m.ii^is  intcrcft  fiibrcptum  pi^us  iion  cfle, 

fl]it,fcriptumcftin  l.rlt.^.ftd  iiiminf(timd*CMfm.  cuiuscftdominus,  quimciedicocM^cuftodiaia 

& dc condutiorc ini.i» gnirwB 6. infr.lMst.  Curtion  fant&mpighorishabet,nonetfam viuvnnednmdo- 

ClMmjni^sfiueam* crcditori ,  t]ui  \ crc pii^nu s  pol-  ii.iinum l.fiftgitori  1  o-i» fn-fupr.  F.iw./.cii .''i .  A t  cuni- 

fidetqtLintum  ad  omncs  caulos  cxccpu  vluc^pionc  inodataiio  &  condu^oti  datui  aclio  turri  non  lao^ 

|.ymii i6Mfr.devfi!cap.  c]ii4m coittmodaBmoAc con-  t6in  proprio  eoram  homine ,  &d  euun  at)  fiilaro 

ducl:on,quinultomoclopo(Titlcnt,{c-tl  tanrumiitnt  ipk)!i!:ii  \  tiiitareni,tinqu.imquorumintcilit,pto- 

inpoiicirioneiQuod  longediucffuincft/.^<{«M  ante  pna  quadani  rationc  ,  quia  pcr  furtum  rci  commo- 

toJmdti.i.%.f^l^t}uiio.dtacqilir.f^.l.WtiS.S.il  aatc,velIocucamittunc vlu:nqjcm hal-<cbanc,3c 

^UirogAUittnfT.defrecar.  con-miul  im  (|',ioJ  h.tbcrcnrrriam  hodic  li  hittum 

JD&c.  Pignus  non  datui  acdicoa  camcntc,  Yt  cx  k&tum  nuaiuMls  c,Li^  cmm  hmum  intctucijlonott 
'^—  WlII*  '  MMiU4. 


ANTONII  f  AB».I 

infr.defurt.  l.qttiuimenu^o.tfiL  Ncc igirureadeoi 
cauucft  condcmnandi  coinmodatahj ,  vclconiin- 
fftoris,  vrquodpcradhoncmfiirtiabcxnanco  fuze 
contccuciu  eft,  teddcie  dcbeat  commodatorivel 
locatoii.  AUoqninullumezfurriaAiotiecoiwilo- 
dllinifti(cntircnt,qiii  catncn  Hirruin  ^ropriononO' 
xieqiiamuisinrcaliciiapiJ£hMiIenc,huaqneaAio- 
aero  fitequoquc  nomineexcratilleiir.  Eieo  tn  de- 
pofitario,&  in  co  cui  rcs  vcndcnda  darur^itic  diccn- 
%imcft«  qupdiiicrcditorc  pignuracicio ,  quianon 
nuigis  itltqintmlfte  vfum  vilum  habcic  purcrant  rci 
fubrcptx  ,  qiiin  hocipfb  furunn  riceunt,  vtbcne 
hic  BarTolusnotac:  vidc  tamcn  quodp.niUoahrcr 
lcr^  in  mar.i.iu*d.i i  deenor.prAgmdt.  In  adlionc 
lcgis  Aquilix  fi  (cruus  pignori  datus  occifijsfitidcm 
fcrciuris cR.l.qttio(Ctdu  3 o.^.i/uprjiAieg.AqHd. (cdin 
vtilidumaxatdeqittibiPattlus,non  in  dircd.i.n.im 
direda  (bli  domino  compcri  t  nnn  MeU  11.  i.l^ 
MttmlJiberhtmo  j^.itiprm(ip.cr  yfijtrutuni^.CK^ 
ditorautcni  pigniHanruis  minqiiain  codcm  tcm- 
ptHe^ficcreditof  &:doniiiuiscllc  potcft/«|.fw«/f. 
l.Mdfin.  iwfr.ie  txctft.  ra  tudic.  leg.  neqiitf ^nm  4f.it 
rtffdjur. 

a  MuUo  magit  bec  trit  ducndum.  R  a  t.  d  v  b. 
Condi Aioittrtiua  non  ^turntfi  domtno  I.  i.fifrM 

tcniii^.furt.  Attjuicrcditor  pignor.iritii!';  ininquam 
doiiunus  c/Ic  poceft ,  quandiu  cicdicui  niaiK  c ,  vt 
proxnni  dizunus.  Brgo  nec  coodidione  fiiitNia 
contra  fiircm  cxpcriri  potcft,  vtjpraitiide  fiipezflaa. 
&  ociolafit  quxltio,.m  quod  creditorexcondiftio- 
necon/ccutuscftjtf ftituc.x  dcbcatdcbitori.  Dtc. 
Non  oronis  condidho,  qu2  connaiiitem  dacur, 
qaamttisexcan&fiirafinttnaeft,  qoxlempercerri 
cftconditflio  Itg.ctrucotidi^io  •■j.ii.i.fupr.dereb.cratit. 
lcd  aliqu.uido  datur  ctiom  condiclio  inccrti,  non 
adrcmip{ainruitiu.tm ,  (cdadidquodintcrcftcius 
qui  rurtum  pailiii  tiiK  l.c~'il(0  11.^.  ■v'.!.'''"^r.!}cc»ndict. 
jurt.  vbi  ha-c  ipia  Ipccics  tiuciatui  dc  lubrcpta  le, 

■  quxpignori  dotamcrat.  Dicitur.autcm  condidio 
inccni,  quia  id  quodintcrei^quodpeream  pctitur, 
lempct  inccrtmncft,  quoniaminraitenoniniure 
coniiftiti.fa4r«iiu  14.  'if  nguliur.  !.rlt.de  fitpuUt.prt- 
Cfr.  Res  autem  furuua  tDla  fcmpcr  ccrta cft ,  (ncc 
eniminceiniro  poteftefle  corpu<.  quod  fubripinir 
Ixtrtum C.fupr.atrdt.trtdit.)  idcoque pct  tondictio- 
Bcminccttinunqtumpctipoccft.  Dcniquc  condi- 
Aaomeeiri  fitmiiantilbcft,  vt  rcripnmus  ad  <f .  L 1 1. 
%.v\t.deconiiS.fmj6^'mtmr.6.  decadh  81.  Scd  air  air 
Vlpianus  mutto  magis  hoc  diccnduni  cflc  in  con- 
diaioncinccrci,quamin  furtiadionejNcmpe  quia 
condictio  inic  ccrti  /luc  inccrti  ctiam  cum  cx  ciu/a 
furtiua  dcli.i:ndit,  totatcipcilccutonacft,nuquam 
p  iT  n  .1 1  is .  A  ct  I  o  .iiucm  flirci  toiapiBnaiiseft^ideo^nc 

*  diJfidliusvidebacuiyVtquodacaoncfurticoiilectt- 
tu$efletcie'ditorreddetct ,  quim  vc  quod  per  con- 
didtKMiem  pcrcc  piflc  c. 

b  fiUfgtdifftdAittrfiirttaSuHtfrd^itriscriitttru 
Rat. nrs.  Nondebeteflcmeliorcondictecie- 
diroris,  obidfolumquoddcbiroripfcfiiinim  ftce- 
rit.  Quid  cnim  tcfert^an  a  dcbitore  ipfo  ,aii  ab  aiio 
Rirtum  fadumfit,  qttodpcttinet'adpcEnamdupU, 
vclquadiuph?  Arquifiafiuiiquinidcliiror  fiirtum 
pignoris  fccillct ,  acpcrfuttiaCcioiicm  cicchtordu- 

.  pluiii,aut  quadruplumabcxtnneoiiirc  conicaima 
efIet,tommiddcbitofuoimputaiet.  Quodanrcm 
fupridebiram  cflet,debitonipifi  icftitueiet  Lcrtdi- 


cft»  tum  quuqiic  cibftt  dlcbitor hirtifm  frdt.  Acldc 

3uod  Bartolus  obttoit,  cxqua  caufa  quaerendo  ab 
lio  inihi  qtueris,  ex  ea  caufa  obhg.iii  metibi  non- 
poflc  cx  l.fed & fiijuid i.^.ii.idem  Iuti<ifm,4li/ul.fiferU0 
pifrMvfiilr.l.hl>er  b0ma.i18.4fr  ycri).«Mi^.  Creditorem 
cigo  qtii  recipiciidu  |iecaniam  ab  extraneo  ticqui»' 
ri(eam dcbitori,  non  polTc ill.im  a  dc h i ro :c  cMgt  ir. 

De  c.  Neinodubiiatquin  dctcnorcilc  dcbcac 
Condidodebitoris,  qui  flirtum  ipic  fecit ,  quamai» 
rci  ri!.r,quain  fi  alius  hirtum  fccidcr.Cum  cnim  tam 
vcrc  a«.  piopnc iunum  f.iciat ,  quiin  ll  icm  abcnata 
ruhripiuflct  if  .I.VWifr  tonfiat  Injlit.  de  ebltg.  tfUd  txi^Utm 
nafcuiir.l.itUiiioiK  \^).^.pcn.&vlt.tod.tif.defiirt.conCc~ 
qucnscit,vt;dciiQuni&;admifRitliciusimpuniiura 
cflc non dcbcat  leg.itivuliuratiu  1^1. 'i.vlt. fupr.ad tcg. 
Aqttil.  l.  Sticbumaut Pamphdtm  ^.i.dtfolur.  Atqui 
cflcc  inipunicum  ii  quod  is  furti  a^ionc  acditori 
ptarftiullcc  ab  copcr  adioiicin  pignoratitiam  tcci- 
peiet.Noncnimaiicnanturnummi,qaificdantttC 
vtied[nantur /.i/Hi  ftcfoluit  ^^.Jr/iiw.  Vndeeftqnbd 
chcimus  pccnas  t?vpL  nl.iv  noii  icpcti  l.pxiix  41.  fupr. 
dt  (9n^3Mdeb.l.quod  4  quotitto  4  6 .  dertgttLtkr.  /.  id  quod 
fmtT^dtfiilMt,  Neque  enimcflcntpoetue,  fifbniE^ 
rcpctcrcnnir.  !:t  qucmadinodum  dclichim  qucd 
fcmcl  adinUiuin  cft ,  nunquam  habcii  potcll  pro 
nonadmillb.  ItanequepflenaqnaedeliAoilrxogani 
&prxftitacft ,  habcri  vnquam  potcft  pro non irro- 
gaia,  autpronondcbit  i :  Eij^o  qiiudd;.bitortuai 
adaoneaeditori  ppeftn  i :  1 : .  .i  cicditorc  ideiieftitui 
lUNi  oportct.Longequc  ahud  cft  cieditorem  acqul- 
rere  dcbitoti  pcrnam ,  &  adfonemfhtri,  quod  fal- 
!uiu  tl: ,  alnidvcro  id  iplum  quod  cxcgir  cogi  rclli- 
tuctc  pcipigiioiatitiaraa^oncin:  ^uodnccmn. 
ignoiauii.  Inadtioneredhibitoriaaliudhiriseft,  ft 
Barrolo  crcdimus  cx  t.ium  autem  i.^.^.Ytt. infr.de tdi~ 
lit.edtS.  Idquc  ob  lationcmpolitam  mteg.faiiarti-' 
hAittHU  6ojeoi.tit.(amfmili\i. 

c  Vd  condtclione.  Pii to  lia-c  vcrba  cflc  intcrpreris, 
cxiltnr.antis  conuiclioncm  furriuamlicuticoinpc- 
tit  crcdicoi  i  adiicrfuscxtrancumfilEempignt)r!:>,  iM, 
&  aduccfus  dcbitorcmipfum  competere.  Quod 
ceitc  non  ita  cft.  Condi^o  cntm  inoerti  dc  qua 
ptoximc  dixiinus  ,  hccc  dctur  ctiam  non  domina 
contra  fitfem  »  att^mcn  concra  dcbitorcm  ipfiin^* 
cam^nedbmmuro^dailnunquam  potcft,  nontna« 
gis  quam  condi£rib  fitrriua ,  qux  cx  contrarto  non 
ni/Idominoladueiiusnondoniinuindatur,  fcripfi 
pluribus  in(rr0r.;.^$.dKMf.8i.ife<irr«r./in;fM4r.  vhi 
vidc  ,  cfl  cnim  aniplioi  tradlarus ,  qu.lm  vt  in  lui(ce 
coni.mcncarios  rcfcm  dcbeac.  Ec  vcrofi  propulita 
fiuflcr  quxftio  deeoquodaeditoridebitore,eo-<' 
t]c  nu']nc  fiMc  litic  prr  condic^tioncni  fluc  per.iclio-' 
nciuIuititoiilccutusciIci,coiUcntancum  tucrat,vc 
ad  eMltipioque  quxftionis  partcm  qux  dc  condi- 
dfone  ent,  rcfponderct.  £c  tameniiiItilaliudte-> . 
fpondct  Vlpi.inus ,  nt/1  quodad  fiirria^onem  pcr-' 
tinct,  nonopoacrcdcbitoritcftiiuiquodipfc  furti 
adioiic pra:ftinllct.  Obfcnianduin  aute.m cft,idc&, 
Vlpianum  Papiniani  authoritate  niri  in  hac  mao* 
ftionc ,  i?c  initio  !c!.;ii  ir.i  lciibcrc  r.ivrunus  cc>iptitltt 
quomam  in  hac  quxftione ,  przlcrtun  circa  pei/b« 
nam  commodatarijl^apiniaDus  variattit,vclttft(nian 
niis  tcfVarnrin  t.vlt.k.fai  (um  infcc.in  ^aPiC  di  j..rr.  Sc 
nos  inonuimu$innTor.].At<4i/*i«..'*(  o..'.  i>i  piiini  m- 
uenicsnaUtMiMnfubtilia  .id  trafSb|iitm  iiun  c  pcm..' 
neniia,  qiiafralioq  uin  cflcnt  ha^ji^anda ,  prxfcc: 
rimanqlg»d  Vlpianus  neg^cypotuendum  efle  de^^ 
|ggjtt  »5^^  ab  co  adione 
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DE1>IGN.  ACT.  VEL  CONT.  LIB.  Xllt.  TIT.  VlL  ep^ 

forti cxcgciit ,  fic  acupicndum  lu ,  vt  ncquc  dcbito  •  Azoiicm  docuiimi 5  jh  dict. crror.  j .  dciadu ii,  Extat 

'anpuuri  id  opoileat.  Alicer  cnim  atque  aliicr  dc  autcm  P;ipiniani  fcntcnria  quxhkpoftlCino  looo' 

hocicnicrunr  inrcrprcrcs  vtapud  Accurlium  vide»  tB£taaiiaL,fiil^gr7$il^Jefilrt» 

*ecft.Nosquiiinol}iivi«icamrcontiaCuiacimnK  '  • 

I  f IdemPapini.iniisakydcfimefcukcaurareruump^erammclebitorh 

'diderit ,  quem  bona  fidc  pignori  acceperat.  nam  Ci  egerit,  quod  mctus  caufa 
^um  cft ,  &  qundruplum  fu  coniccutus:  iicqueieIUtuecexeo»quodtoorecu- 
tus  eA|  nec  debito  imputabic» 

f  ji§.h  tlUmP^UUMm  taietu<;  caufa  pr.rdaiKlum  cilci ,  qui  runailtmeniM  ' 

pafliis  fuu,  edam^  coodocrctnmplum ,  vcTribo^ 
R  AT.  B  VB.  Inqti.idruploquoilpcraAioneni,  nianusvoltur^(aliteroettdqu;unpnidcmc$vctcas 

Iquod  nu  ui<.  t.uil  1  t  X  1'i.Lti.r. I.  i  Jicto  pr.vdandum  (cnfiflc  viilcaiitur ;  contincrcr  r.iincn  pcr  modutn 
cft>limplum  contmcturi.  ttm  ficitm  ij^.'i.fed  &fiqitu  poenx,  quu  quadrupli  condcmiutio  vnica  &indi> 
&  ijpumm Ug.fi miilitrii.i.qnpefftfi«ncmfKfr^iui  niduaeu,  ideo^ue  totapermodnmponx  tnogiw 
mci.ctiif  Simpliiin  aiitcni  iiihil  niii  rci  ablatx  x([i-  tur,  lic^c  non  toca  !it  pa-n.i :  vr  fLrijill  plutibus  in  ■ 
niatio crt,quiidlicctliitccthtlocotci.Ergo qucm-  trrer.i.detadiiii.  Atqui mm fblcntpa-njrdcpcnfic 
«dmodum  pcraftioncm  pignoratitiam coge|8tur  iepcti,vrad huinslegisinituun lcriplimuscx  l./«r«e 
crcditordcbiroripignusrcdderc,  lipcrmctum  aUE  4l,filfrJ*C0Hdicl.iJiM.!.!d<iu3dpitiuyj^.d:fa!utJ.iiml 
pcr  vim  ei  .iblatuni  non  cflct.  lt.i  C5c  cumpcr iiftio-  i  ^fM^  46. de  rcgul.  iia.  hrgo  cx  quadruplo  quod 
ncm  qiiod  mcnis  caulaquadtuplum  conlecutus  crcdiror  per  adioncm  quod  nn  tus  cau&ab  iplb 
c/ld  dcbitorcipCu,  cuifeuum  pignoratum  racrus  debicoteconiccutuscll,  nihilrcainicre  perpigno 
caula  tradidit ,  qucm  bona  fidc  ptgnori  acccpcrat,  taritiam  CD^^iuitis cH:,  ncquc  dcbito  mputarc.  Ita^ 
( (Icnim  illato  incru  pigna^  acccpiilct,  aliud  dai  quc  mcliiis  (l-ccrit ,  li  i,  :n  ipllun  iii;;nor.ua  crcdito- 
Oporteicc,quianec  damintm vllum ,  quod  ad  illias  .  h  reddat,  quaracipcr vim  aut inccmn  ab{lulctat,vc 
tasSd  eau&m  pertinet,  ll-nliilc  vidcretut  Ug.fti&  agcnsp^oiiuitia,  tam^)4ifnrccipi.-rcpoffit,  dttB 
p4rfi«ii.§.r.'f.fC!/.^  diccndumcftlaltcmlimpTumrc-  a:llim,!tioncm  qnam  ncc  pi^noii  dedir,  ic  cipcre 
flitucic  cum  dcbiroii  pcraclioncm  pignoratitiam,  nonportit.  Sinulc quiddam  i:i\.in.Ug.ftruMW fil^  ^i* 
autquodcHcclu  idcm  cil:,  dcbito  iniputaredcbjete*  %*fipMtiknm  ii^.dtl^.i, 
I>B  c*  Qtudiuplfiniqttod.pccaaioiienis  qbod 

1  f  Si  pnedorempignoridederitscomperitci&de^ni^bDspigneradcijk 
zddoi  quamuis  ipCemiftusniosnon&clet:  apcafdoneenimfrudhis&yindi- 
cariextantes  poflunt  >  &con^pticondicL  prodericigitur  d »  quod  creditot 
bbna  fide  poffiflbr  fuic*  •  ^ 

jtdi^.X.Siprdd*»  •  I.VlpianusconcIudithicvcrbisPrff</o-ifigif«r««f««d 

•  iwAf«riw»rf;I<fcpeJp/(>r^.  Qnodvcrointcriciaom 

TI  .A.T.  n  vp.  NoncflnouumjVtquisexaltcrius  c(iquamtti$tpfefr»iiii;fiiosnonf.tcit,fficcnimlc^ui\t, 

pcilona  conkquatui:,quod  c.\  liianon  poflcc/.vlfi/l*  non  vi  in  Pgmi.FUrcnf.facitr)  Apridoutcnmfrukuscy 

^.infin.qu£  rts  ptgm.»Utgf»fLcttm  herediUtc  55. dt  tc-  ymlkm  mmti fojfiutt  &  tonfimfti  tondici  fic  acd- 

c^inr.htr(d.i.fuu]uidmx^.£tUbtratJtgai.fiitc^hotm  piunt,  qUafi  h.rc  vcrba  loquantur  dc  fhi^Hbusl 

hdi  ipofli  llor  facit  fru^hi.s  fuos  omncs  quosexre  pt^cdoneiplopciccpiis,  fiuccxtanribus,  iiuccon- 

alicna  pcrcipit.  Intcriiti  llilicctiil  cft  quandm  li';-  (■.iinpti  ,,  j;ori  dc'  n>  qiio'.  .1  cicditcrc  pignoraritio 

duscuidhisnonclli.<K«<)»f{ri4^.i(4(^<rj'er.(/o»:iff.  boiia  iidc  ucrccptos  pcr  pignoiaritiam  adHoncm 

IjjHifcit is.i.vk.dtvfur.  Ergonbonaefideiaedicor  Kcepc!tit,<KqniinisloIisnirio$.tr«9tatai'.  Omni» 

_  fuit^  cui  alicnamrcmpr.Tdopignori  dcdit,  diccn-  nomalc.  Scnluscnim  Vlpianiprotuldubioil!ocf>, 

<|mn  cft  pisdoncm  cx  ctcditoiu  peiibna conlcqtii  vt  in  ca  ipia  /pcdc  quam  traoat  dc  prxdone  qui 

debeie,  quod  ex  fiia  non  poflet,  vtfinftnsillos  rci  creditori  fiio  rem  alicnam  bona  lide  acctptori  m-» 

doiniiuisncqtic  vindic.irccxtantcs  vnquamponit,  dir  pignori,  &  fnidlus  ab  co  peiccpro';  limu!  cum 

ncquc  condicctc  conlumftos : vr  proindc  ci  prohi-  ipfo  p^nor«  per  pignoraritiam  odlionem  rccrpit, 

tiynmrir,qu6d  crcditot bona fidc  pi^nus rcialienae  praedone  quKiem  fni^s ittos  fllios ficiat,  &iet» 

acoepcrit,&  polTcdcrit,  ncc  cnim  dubiumcft,  quin  domdiUsvindicarepolHtcxcanrcs,  confiimptos  vc- 

ctiam  is  i]ui  rcm  alicnam  pignori  dcdit  pignoTati-  r«JCOhdiccrc,pcrindead!  piardoiplccospcrlcpcr- 

jtiani h.iiu  II  l.firtm ^.%ftn.fHfr. cairteclidcbitor  fol-  ccpiflcr, n6 a  crcditotc  acccpiHct. Idcnim cftquod 

lKndoiit,vc  Marcianuslaabitinlf  .Mi*<kiir»r<3X.  Vipianusak  c^uaaiM^fefritamfiiMtm^t^,  vtin» 

jit^jMfit.AtqucttaVlpiannminhocfk&nlllleTol-  trl%unnsloquieumdchisipnsfindibuslciedt^ 

eipiuantintcrptctcv.inuri  cxco  quod  iniriohuius  torc  pcrccpris&rcddiris ,  nccclTcbonnm  conli  ai- 

).  lcriptumcft,liptxdorcm  pi^notidcdeiit,com.  rioncra,  vtquia  pcrccjptiiiintacicditotc,  eodcm*i 

pctcreipnnohtann^dc  pignorc,federiamdefiti-  ^e  bonx  iidci  poflcflote  non  i,  pccdoae',  mij$ik .' 

ilibui  pignor.-itiri3m  adtioncm  ,  cxcmplo  rcilicct  coslucril.tccicprardopoifit.  Qiiidcnimrcfi:rt,ad 

adbomstcdhibitorisi.(ii»>4Nr«»>  x^.i.tltJt.factArt.i'  to%  ptxdo  pcr  lcipllim  &  immcdiatc ,  on  pcr  me^ 
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;furdiu$,quinicxillimarc  inclioicmprxdonisobid 
*  ^oodicionem  cflc  debcrc,  auod  alicnam  rcm  fcicn- 
tcrpignoi  i  J.indo  ctiam  ftcllionatu  adinirorit?/4Wiif 
iC.i^JiifrMna.  l.fi  rrm  alittum  tf.inprimip.fuffMi. 
Itoor  creditorcfla «  quifhithis  pignons  rci  alicnx 
-  pcrcrpit,  cos  nihiloniinusfuoslaccre.li  booa&ic 
cospt  tccpi  iir,Ki  c(l  putansliabeicfetasiTcrocJo" 
tnino  rctnquc  pignori  dar.im  tffc  ckhiroris  ,  CG 
«liiyirtim  iutc  ,  quo  boox  hdci  poHcdbrcs  omncs 
fedtmt  &il^bis  ^09 1  ettainfi  a  prxdonc  aliovc 
qaotibcCBttlcfidcipollciTorc caiilam  li  jbc  anr.Ncc 
^nfm  tnala  nitt  dsMtis ,  malx  iidci  pollcllbrcm 
.fadreiiin,qui  acciptt.  Qtuiquistotemacdpitrcm 
M«Oli«  licct  hoc  ipfo  fciat  lc  rem  alieAam'poffi* 
deie  l.figtttri  i^.ifcj^/Hfj/i.quiarcmiuamproptiam 
pignoti  liabcie  non  poflct  t  «ftfHf  ftp»*u  45.  W#  re~ 
gul  m.Lf€H.  ^.i.adfin.deatm.rdilm.  nonc^mi- 
nustamcnt>onf  lidci  poHnfbrdicendoseftfim^ 
ddoaedjx  debirorcm  a  quopignui  :icccpic,  cde  do^ 
niiiiutnf  ^uia  perdMt  cos  cx  donHni  voiuntate/. 
ffinmi  61.  f .  fcfimw/r.  de  furt.  Quomodo enim 
nulchdcipoirL  dbrdicipoctllis.quiiUihabct.i  do- 
mmo,  autabco  qucmcrrorc  probabili  dominuiu 
«(Tcaiteranir^f^^Mw/rirrr  iji^frt  tmpttr.  Ncc 
tamcn  con(cqucnscft,vr  t  u<>  fmdus  crcdicot  lucre- 
tur.  Nam  mqucaluisqiiiiibccbonaifidci  poflcllor 
facic  luosabibiurc,lcdintcrim,vtaiti(./.i0Mj!<(a  ,id 
cftdunccconiumptilintautvlucapti.Confumpcos 
cnim.autvfucaptoslucranir/.  ^.fi.fofilitmfufr.jiH. 
t^und.d.l.^.^.UnddtvfttiAf.  Ejttaiucsv.rbiuc vki- 
c^josdoniino  fciUtucicofEcio  iudiciscogitur,  vt 
mdat  luftm.  dt  vfit.  inik.  It^it.  Cccditor  auteili 

Suamiiis  Lmn.c  tidcipoirciroi  vi  hocdcccrioris  con- 
idontscll,  quam  cxccn  bonx  tidcipollcilorcs, 
^od  etiam  conlumptos  bona  fidc  fiuain  quos  cx 
pignorc  pcrci-pit,  in  <!cSiri  forton  tmjnirarc  togitur 
l.i.i.i.&paff. C.lm nr.ncccos  vllo  calu  luciatui ,nc 
<juidcracosqui  folucopcrciufmodi  imputadoncm 
dcb  ico  rupcrluiu  «quippc  quon^onc  pi^notatitia 
rc  ftituerc  cogitiir,non  (ulum/i  confiunptilintl^ona 
fidc,lcdctiani  licxtcnr  quancocutique  tempore  eos 
poiledeht,  qqiavrucapcrciUos  nuUotcinpotcpo- 
teil,  ncc  quomintb  eos  reftiraat  prxfcTiprtone  tcn>> 

pOtiscti.:mlongi  vllalc  dt  icn>'.i';<'(f./.!.C'/.Tft.C.fc9f 
lir.  nonmodb ,  quiayiucapcrcnon  potcll  crcditor, 
'  <pijfcit&alien<»nomiliepoffiderc,  vtdiximnscx 
'  d-l.^gnort.  fcdcriamquianccponidcrcii  ti  Hr-irvr, 
qubd  ad  vfucapionis  caulam  pcrunct  l.jtrm  nomint 
Mi.ttd.M.  Sinc  podeirioncautemnnUaprocedeie 
.  potclhiitLipio/.yiMeij.Mrf.  Vtriimquc autem Koc, 
vt  crcdicoi  hutitus  quos  pcrccpit,  non  Iucrctur,/cd 
dobitoinpaKC»  quamuisconiumptos,  rupcrfluos 
«tttem  CoK  extantcs  Rae  coofimintot  teiKuat,  cx 
eoibntcprofidfcicur,  qnodnonradrfiulhifftt», 
iiih  cx  domim  cuifdcmquc  dcbitoris  voluntatc, 
«uxlicut  illacll,  vtcicdiior,  quamuis  fdcns  rcm 
anenamfiaAosfuosliciar,  itanecilhvnquluneft, 
vt  crcdicor  fTu£li..s  vllo  calu  lucrctur:  ncquc  cnim 

£ignus  darur  crcditori  ca  mentc ,  v  t  aliquod  cx  ipfo 
iatnmfidat)&d  bmiiim  ,'vt  (Ibi  fuxquc  indemni- 
tati  cautum  habcar,  niH  cumannchrcliscontra^ 
cft  aut  cxprcHa  vr  in  l.Ji pecuniam  infr.  l.fiiKiui 
1 1 .  ^ .  I .  infr.dtfigtr.  I.fita  paiUont  i^.i.fita  Uge  ij.C.dt 
vfiu.  CiuexadmvtiaLtm dtbutri.tnfr.mijutb.tMif, 
^pt.vd,lijfith.r0atxmr^Sakxotnin^  pci  prioRm 

fruduum iiTipur.itioncm  rocodcbito,  conlcqucns 
cft,  vc  crcdicot  qiuhocipfo  cicdicocciI(:deliit,nuU 
Jam  pcidpiiiijgi  icKiAiiiiiW 


poftcipcrccpic,caufarahabucric.  £ccrcditotisb<^ 
tufides,quxcxcreditiacccpiiquebonafidepig!^  ] 
iistiuspeiidebatfCxtindoaccutoiiniio^ueBup^ 
re.flainncuanelciiQuodin  CxtetnbonzficKipo& 

lcfloribus  diucifiim  clh  Qui  crgo  (k  m  potcll ,  vt 
f  rsdoni  ad  inctando^  huCtusprodcllc  dcboat» 

3uod  creditbr  bona  (idejtoilcflor  Inir  ,-qui  nccd 
cbicordoininir,  fuincc,hii<Jhis  t.iiTu  :i  ipfo  .l.u  i.t-* 
r<.rur<lranainq4icpoliroiurc,nKlun  ciin  Lo^ciicio 
piJrdonis,  qui  niala  fidc  alicn  ::i  u  11. ;  .;t  ot:  dc- 
diHcr,  quani  crcditoris  ,  qiii  bona  h  Jc  .ilj:  pitrcr, 
quic]uc  rcucta  boiue  fidci  poflcilbr  hiilltt.  Ltlixc 
veia  dccidendiad  Juinc  $.  raiio  cft ,  nimaliitiam 
£ipradiclis  coniung^nda.  Nonprodcrit  igiturpnu> 
doni,  qut^  cceditor  bona  lidcpo(}cnbrtuit,qtio« 
modo  in  iine  huius  §.additancgirionelcgcndum 
cft  »  aut  lotus  hjcvcrficulusimpcriiointcrpicnad^ 
ftn1>cndus ,  iTuil^  infctentis  cx  iupciioiiras^ooii- 
Tta  quam  Vlpiantts*fcnfciic  licuc     in  /.  dthiter  59. 
if^.Md  SCttthU.  malus  quidam  intcrprcs  toiura 
uhira  verfioilom  adiedt  ttmma  trgt  fnpttr  pigm 
r.iiturdlis  oMi^.itio  .  vc  pliiriluis  docoi  in  libris  l  on- 
icct.  1  !t  avitcin  probabiiior  harc  noftra  cincndatto 
cx  co  ,  quod  pro.vimc  monuimus  vcrba  iUa  poft 
initium  luiius  lcgis  polita  rd  (oniU.lwit  cllc  intcr- 
prccis ,  ncc  libi  tcmpcralit  iiulum  inccrprctcm,  (t 
non  ispociiisTlibonianus  ^ait,quin  Vlpianiicnftlll 
&  vciMcoiitipeni.  Accui  lium  vci6&Sntcipretes 
fefrllirvul;;an  lcftio,  qux  fic  habct  ^^«i^  ifjS 
fiuHus  fiiosnDn  fjiit.,.\in\x  alij  lcgiinc/.«ur,  ci;m  t.'.- 
mcnlcgcndum  iic  vi  in  riorcntinispofr.  Cxtciuin 
fi  dcbitor  qui  a  prxdonc  pignus  acccpit,  poflirilbiy 
malx  (idcinjillct , id cft  li  rcm pignoraram  alicnani 
ellc  fciuiUet,  vtique  non  faccicc  Irudus  fuos ,  ne 
quidcm  intcnm ,  vt  ncc  alius  quilibct  mala:  (idci 
polTI  ilbr.  Cnr  cnim  phts  iuris  habcrcc,  qui  dicnS 
rcin  lcicns  pignori  acccpiilcc ,  quim  qui  cimllcr  ? 
Siquidero  proalienopomdet,  quipignus  acccpic, 
did.  Ug.  pipuri  pto  liio  autem  qui  tcm  cmil  icj. }.  §• 
gtntra  popfiwnum  infr.  dt  acquir.  poff.  It^.  2.  Prt  fk». 
At  cijmcrcditorbonafidcpoflcllorfuic,  licctrcm 
iinm  non  cflc  Cdta^  &d  dcl^icoiu  iiii  ellc  putc  t , 
atfiudhu  fiios,  vt  &ceict  alius  quilibet'cieditof: 
dim  tamcn  cos  non  lucictur,  perindc  u  fliruc- 
rc  dcbct  pr^  doni ,  atquc  icftitticic  ci  tcncr(>tur ,  qui 
autbona  fide  fCfli^^^atteliim  ant  rcm  (iiam  pigtiO". 
ri  dcdillct.  Diccs,  Acqui  rcftirucndo  liurttis  (]uo* 
fiios  fcdf,transfcrtdominium  corum  in  ptxdoiicia 
ex  l.mdi(is  xt.ilMqutr.  rcr.  dmin.  l.  clMibus-;^.i§ 
(intr.tmpt.Qn2  crgo  rationc  ficri  potclt,vt  dominus 
cos  vclextanccs  vindiccc  vcl  conliimptos  condicat> 
Ncmo  cnim  vindicarc  poccll  ,  nifi  id  quod  (iium 
diccrc  poffitit.  J^ffus  Huaus  17  .^.MgtlUtdeMr.& 
tirgent.  legat.t. hirtm  it, .  &p.tff.  fupr.  it tti vmJ^.th^ » 
quc  condiccrc  criam  pr.Tiioni ,  lul;  i\ (pt: <loiniruiS 
hiic  l.ft  vrb4M  5<.  in&a.fufr.  dtftndtit.mdtb.  Scdrc- 
fpondcndameit,  nuftosqi&iscMditoridcmquo 
boiK  fidcipoirclTor  prcdonircftiruit,nontanquam 
prxdoiii  accjuilitos  ,  lcd  ranquam  ci  dcbiros  pct 
adltonein  pig^oratitiam  rcftitui,  nccid  aliquodo-. 
mir.ti  ii:rc,'lcd  lolaconucntiotiiipotcflatc^ProinLlc 
noii  ciic  conlcqucns  vr  prcdo ,  idcmquc  dcbitoi 
cos  fiu^s  (ibircftiraros  rctineat,  quafiacquilitos 
ob  co  qui  fiutipibtumdominWtfliMidcmiuds&i 
xquitatis  rado ,  e\ax  ^ufebermniP^^^rtfoos (acc  . 
ncmpequija  lion.i'fidci  poflcllor  (.fllt.cadcin 
tpcEdoni , nc  pollitiiips iibi  acquircrc ,  quia. 
"  pQij[cjGrwc(^j(ilc^teixutnpintf  mialtfi* 
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'ici  po(Ul!i         '  '    ''iciiii.-  dcbicons;  pcr 

bon^  fiJii  i  'oris,  lum  non  tain 

crcdiror  iflt  polii  i.-u  ,  c|iuim  prijdo  debitorptT 
mcili.im  cudwons  ptrlonani  :•  Aljiid  ncmpc  cft 
polliilcrc  ,  ahud  vcio  .ilicno  nominc  rollidcrc  /. 
quod  vtca \i.  dcicquir.  pvf  iinit  &:  .iliiid  ctt  poflidcrc, 
aliud  vcro  clli:  tanrii:i!  in  polUHionc  l.  fi  tjuiiJiite 
10.  eod.  Dcniiiiic  dclicicntc  bonahdcciiisj^iiiliu- 
£tus  pcrapit,  non  aJ  aliiim  pcitincrc  fTtiAus  por- 
funt,  ijiiim  ad  iloiniiiumi  t]ui.x  non  iurc  fcniinis 
pcrcipirmrur  ,  Idl  lurc  Ibli  Itg.  qm  far  i{.  i.  dt 
y/iir. Et tamcn  iVuclus  j>crccpti a  crcditotc ,  cjui  bo- 
na  hdc  pofltlVor  pignoris  fiiir,  coouciurc  hiiclus 
pcrcipicndofuostccit,  cxtcnuantclcbitum  pr?cJo- 
jiis,&  crcditpti  m  folutioncm  rortis  imput.incur 
d.  l.  i.i.  j.  &vlt.  Cod.  fofli  nt.  Nnn  cniin  plus  iuris 
hibcrc  potcft  crcditorad  non  imput.uidos  tradhis 
piH'ioriT,  qtiod  ;i  pr^jdonc.icciyic,  quamuis  boiu 
ili.lc,  ciu.im  (i  a  vcro  dommo  .nut  a  honq  Hdcipoi- 
/ellorc  idcm  pignu-;  .icccpillcr.  An  crgo  advulga- 
t.im  IcclioiTcin  rctincndim  diccmus  cum  .'\ccur- 
Jlo,  hartcnus  pcodcllc  prcdoni,  quod  crcdirorbo- 
n.i  lidc  poilcllor  fiiir,  vrcxrcnucnrdcbirumrMi- 
niiiK  vcro.  N.im  nccbonc  ridti  pollcllori,  cidcmqi 
drbirori  idprodcllc  pollct.  Cumcniinloinplctior 
liar  debicor  quifqKi^  -i  crcditorc  fiio  iibi-r.^rur  l.fi 
fUfiUi  tn  fin.  dcfvlnr. !.  ^cacsu.  di  aca^tilat.k 
'<l"ridcm  tunfllmo  acc]uHicionisgcncrc,cu:nc.\nn- 
rti  icincl  obiig.-.fio  rcuiililccrc  nunqu.im  po(Cr/. 
tjui  rts  98.  ttrcjm  de  folut.  app.irct  non  polTc  dici 
^ofumptos  thictus  cx  quibusiolutuir.liccicdicoii, 
<i  lanmisncccxtcnt:  iJcoq;cti.im.Tbon9fidcipof- 
lcllbrc  rcftirni  dcbcrc ,  quia  in  corporc  p.irrimonij 
rctincntur  Udtm  fttu*ndum  yx.  d<  Ugjt.  i.  l.fcd  etji 


1  (oufuluit  &(f.i(f.  fupr.dchcrcd.pent.cTgon.  ftimi 
ckhcnt ,  pcrmdc  acJi  C3ir.ircnr ,  non  quidcm  vm- 
dicaiioiiis  nidicio  ,  quia  in  co$  non  potc/V  cadcrc 
h<fc  ^indicati<mistbcnuil.ifc.«»f(  «;H«  iurc  Qutntium 
vitjincffi  ,:io,  lcd  oftivio  iudicis  cx  quociiain  j  bonc 
tidfi  Pollc-dbrc  pcrccpci  .hudus  prctb.inrur  d:({. 
liiul.  de  ejfic.  iiidk.  ii:nd.  U^.  ti.tm  etji  11,.  fupr.  lU  rtb. 
crcdtt.  l.fiproiurjtin  14.  i;j  jin.dciondtd.mufdjt.i. }. 
<:od.  de  laudul.  exkg.  Pioinde  c-{im  non  ccdant  lucn» 
boiif  fidcipullclloris,  nccii  ttcjitor  qiiuq;pignu$ 
bona  lidc  polUdcric,  miiito  niir.iispoHiintccdc^rc 
liicro  pr.vJonis,  ncc  ci  prodcflc  bon.i  tidcs  cri-Ji- 
toris,  nili  hailcnus  \  t  a  acditorc  ipro  tatcnu^  li- 
bcrcnir,  quattnus  InKilus  a  bonihvici  pollirnbce 
codcmc|-,  cicditorcpcrccpti  (xm\ ,  cxrcnuanrdcbi- 
runv.  kvl  :t.i  t.unfnvc  quatcr.us  .1  crcdicoic  fuolibc- 
ratiir  ,  carcnus  fundi  domino  ad  p.Tris  quantlcaa4|, 
rcllitutioncm  pro  fruauum  .1  crtditorc  pcrccp- 
tbrum  i(lim.itionc  tcncat  iir.ln  co  quoquc  clctvrio- 
ris  condirionis  cll  prxdo ,  ncc  ci  prodcft  quod 
crcdicor  bona  lidc  poll<.iIbrt'uic,tit:od  cum  crcdi* 
tor  non  aUos  firiichis  pcr  aclioricm  pij^oratiti.cm 
aut  imput.icc  ,  .lut  rcltirucic  rcnc.uur  quim  quos 
p<rccpit,prtdoramcnnmnc$rcddctcco^itut,  ncc 
loliim  pcrccptos  a  crcdirorc  ,rcd&  aliosqqiabco 
.uit  .i  domino  iplb  pcrcipi  potiictunt  l.fi  luuts  6i. 
tn Jin.fnpr.dcrci  vt>;,itc.i.\lt.\u\  tr  'i,i:isconciitio- 
nis,  proprcr  bcMiara  hdciii  is  in  co  quod 

pcr  mcdiam  crcdicoris  bon.i  IiJl  j)of7idcntis  pcr- 
Ibnam  fiiidhis  luosinccrimf,icic,corun)c];impuca- 
rioiic  hbcratur.  Quod  ihiiccliim  cllci ,  ii  pr.rdo  iplc 
fiTJchis  pcrccpillcc  &:  cx  lis  crcdirorilbluiiTi-r.Ne- 
nio  cnim  .ilicnam  rcmlolucndo  co!il<*quiturIibc.« 
rauoncm. /. is qui  jli(num  G o .l.fi .Uteni  7  ?>.infr.dtftiHti * ^ 


5  ^  Si  pofl:  diftraclum  pignus dcbitor,  cjui  prccario  rogauit,  vcl  conduxit 
jpignus,poirciVioncm  non  rclticuat:  contrario  iudicio  tcnciur. 


R  A  T.  D  V  B.  ludicium  concrarium  pignorati- 
tium  non  datur  crcdicori  pignoratirio  fi  non  cius 
inccrlic  Ai;itur  cnim  in  contr.irii$  iudiciis  omnibus 
dc  calculo/eg./"!'»  6.'^. vlr.ftipr.de  h:s  qui  lutant.  infjiii. 
idcft  qu.inmmcxbon.rfidc.ic"turipr.Trt:atc  .T;quu:u 
lit i.(t  qui  ^.infr.depofil.  Atqui poli dillrat.'him  a  crcdi- 
tore  pii;iius,  ni]uli.iniintcK-llcrcditoriiqni  foluro 
ab  cmpcoicprccio  dcbirum  liium  confccucus  cft, 
quiquc  vcncicndofccir  c mpcorcm  dominum  teg.^. 
fupr. l.quiJcrediloreiS.C.dc difirj'i.pignor.  E ri;o 1 1  on 
cftcid.indumpis;noratitiumiudiciumconrrarium, 
ncc  rurfus  cmptori,  qui  pignus  ipfc  non  acccpit. 
Prafcrtim  vcro  cum  crcdiror,  liin  rcmpipiorarain 
at>crc vclic  aduciTus dcbitovcm ,  »]ui  prccanV»  roga- 
uit ,  vcl  conduxit  polTc  llioncm  pignoris,polTit  crc- 
ditor  non  modb  nyporhcciri.am  cxciccrc ,  acpi- 
gnus  ipfum  vindkarc  ii!<?Afiindusi6.  vtndnjtionc 
mfr.  dc pignor.  It-d  ctiaiiVnucrdictum  dc  pccc.uio,  vt 
bcn<:  .\to  apud  Accutliu:ii  cx  icg.i.l.  tnterdnlum  t 
mfruUfrttjr.  Ircm«quc  iiuetchchim  vndc  vi,tiuafi  vi- 
dcatuttrcditorcin  dcbitorcxpi  llcrc  ,ciimctcncgat 
cipollcflioJicni  leg.vini ficit  11.& feij.de vi&vuriHJt, 
Idcmciuc  traaan  potclt,  (i  poft  contractum  ptgnus, 
&antediH:r.^^iii  illud  dcbitor  pignoris  poHclHo- 
ncmprccarii>roga,ucrir,vclconiluxciii :  viproinde 
nil  nccclTc  lit  aim  Fr.mcilco  Hottomano  tcxrum 
hunc  ciucndarc    {TTb  dt^Mtu  rcponcrc  <ontr.nium 


Vt  illc  lcripfit  in  Obfcruation.  ciim  eadcm  fir  vtroqj 
ctfii  ittrisiario. 

Dl c .  Conrr.iriaatHo pignoiaricia compccic cre-» 
dirori  cx  bonalidc,  quorics  dccipicuraJcbicorc, 
qui  in  omnibus  ad  pignoris  cjulim  pcrtincnubu* 
bonam  lidcm  pcrftaic  dcbcr,  vc  ii:  crc ditor dcbito- 
ri.  6"untc]u'iu.ictioncs  ojmicspi<inoratina-bona;ti- 
dci,  nccrainiisqu.ccontranx  liuu,quamqua:diic- 
<ft.x-.  Atquidccipiiur.i  dcbiroic  cTcJitor,  quorica 
pollt  iliouc:n  pignoiis , quam prccann  roga:uc,  au^ 
conduxit  i  crcditorcdcbitot,  non  vuItTcihrueit^ 
crcditori:  Qui  cnim  ptcc-uibroi;auir,  non  pollidct, 
fcd  apud  cum  qiii  coijccllit  polIclTiorcmimcc  /.  tcTfii 
^ili^rirf.xri<i  infr.de prccjr.  c.ilalicetqujtinani- 
mo  conlirtu  non  qua:  corporc.  l  I.cc  cniin  pciic» 
cum  cft,<jui  rogaiat  l.cr  bdlet  1  (/i««(i.i!i:  linc 
qua  inuc]]itcr&:  thiltra  is  pollidcr,  quirogaruscft. 
Comnioda  cniin  pollcllioms  &:  fiuduum  qui  cx 
polIc-lJiouc  pcrcipumcur,  omiiia  pcndcnt  i  corpo- 
rali,&narurali  pollcllioiic.  Idcmq,  iuascftmcon- 
ciuCtorc.  Qi^ucnim  conJuxit ,  licct  vcic non  polli- 
dcjt,  quianon.inimodoi)«ni,  fid.tlicno  nomine 
polTidct  d.^.u  qui  regauii  &  i,  comniunt  y.^.nfijiic  1  o- 
tonu  fupr.de jcquir.rcr.domin.  in  policllionc tamcn  cft 
l.fi quu  jnteioJtdccfUtrfoff.  Mcricb  igimrcotranum 
ludicium  hoc  cilii  dandumcU  Lri.ditori,  pcrquad 
conlcquaciirquanriluaintcrcrtdcccptumnon  cHc, 
iibiquc  rciutui  pignoris  pollcllioncm.  Intcrclt  au- 
icmcriam  poftiiiftradumpigiius.quiacenctuicrej 
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^<)C  '         ANTONM  FABRI  L  C.  RAtlONALlA   '  ' 

«licor  tranftl  rrc  dorniniim  jiiqnoris  incniptorcm  fbam  rcpctar ,  &      pcr  conrunuciam  nolentis 

Al.  ^.jitf .  l.iuntftiumm  ^6.  tnfr.  dt  ACqutr.  rer.  da-  rertitucrc  inuitus  cogarur  rcm  fuam  vcndcrc  l.^j!- 

fpii.  quud  pori;6 non  poieft  nansferri  dfu tndt-  lufjvuluu  tf.S.  Hurttus  wfr. Solut. m^rmLwm  tnM 

rioiicm  l.  rrMTtiw  lo.  ui.  Ht.l.trs£tMhisto.Cti.  y.rtr.  Mnt.  qnoidin  fpccic  propofit,inon  conon- 

iifdcl.  ncc  rurfus  hcri  traditio  a  non  poflidcntc,  git,  ciim  cj-cditor  ncquc  conrralundo ,  iic<]ucdi>;  * 

'   cunt  nihil  aliud  llt  traditio  <]uam  dado  ppdcifio-  ibahendo  pignus  fiat  dominiu.  Piu«  dtco, Necia* 

lasyltg.i.tnfrmif.dtAcUon.tmft.  &qui4prmnani-  &roemfienhoc«afiidcl>iKnvmIicdtol>fideiDrap- 

ralisaccorporalis.ii.jiia  fciliccrrcrum  dotrir.u  ccr-  um  cnntraiio  ifto  iodicio  condcitincturpropno 

pcrunr/^.i.<i(4(^Ntr.f«j|fr/f.RcdcJUtcm  Vipunut  nomuic  cx  diU.Ug.fKm^.vlt.  quuiice^obhacBX  i 

ui Vn%ita  cdidone  qni  frttti^  ttgMk  vA  aaiKxk  nipiiin  comiarium  hoiti&ioiU  ladicium  diltiK,iii 

^iwni^(»^^/?ic»fwquiarcmpropriiinncq;  prccaiio  co  tamcn  non  de  rupra  fidc  agitur,  ncqucdcpcr- 

Accuteiv,  ncquc  conduccrc  quifiiuam  potcft ,  (cd  fidia,lcddecalculo,i!c  dccoquodintcrcA:  AUo-« 

^^fias dunraxat  poflcllioncm  l.  ntque  figitut  ^^.dt  rt-  qui  ctiam  is  qui  intetdiAo  dc  prcurio  condcnr' 

.'Sim.Ug.  4.  \.fm.tnfr.  ijfprrc4r.QLi6dnquiscdi-  natuscflct,  intamisfieKCiiiam&isfidcmxumpif, 

^lSonemflorcntinamfcquimalit,  mijiniabct  qmfrt-  qui  rem  quam  prccariA  occepit,  nonviiltocdcleie 

IttrB  ftUUit  Vtl  tenduxit  fignui  cadcm  tamcn  intcr-  l.i.de pruaT.  &:  t  iincn  conftat  nullumintcrdidon» 

pff^lgff  fertVnrla  rft ,  vf     <nla  pjgnQtis  podcflj^  £imoliinu !l>  u  qii-dcm  Vndc.vi/.JW^Kf  ' 

ditei  ^'ito  illa  intcUigantur.  Em  antem  in  hoc  ifcw-Itaquc  cjuod  :l  ptumeftinil.(./mi$.vr«MAiri. 

contrario  iudiciopgiuu  dc  (idcnipra,  vt  Accurfius  Vcibiicdicti  noMii  non  iolum  Ciniiquiin  ,rnl  v.u. 

&  Battolus  moncnt,  conira  auam  rcguUritt^  in  fufccpit ,  lcd  &  cuni  qui  fidcin  quam  aducrlanua 

conorariis iiididts  oibl^raari (mea.td.Lpirti6.^.vlr.  iecurus ed,  non  prxRat,  non  itageftecaUtetacct- 

fiipr.  dt  his  ipiinat.  mfMii.d.l.tiapadfjueni  ^.iiifr.depo-  picndumcft,  vrqu:!i]uiuii!c[n  lumpitjin/amisfiit,  •. 

pi.  Non  puco  tamcn  vcnim,  t]uod  uldctn  jilacct  lcd  vt  ita  dcmum  li  pixtcrca  illud  concurrat,  vt 

in  lioc  Lo.leni  coiurario  itidicioctiamiuraninliiC  qpandadinditioaliovc  dire^o conueniatur ,  vt  c|:  -  ^ 

aducrliis  rcgiilam  d.  l.  tt  tpud  qutm.  quia  vt  iuiari  excmplo  apparet ,  <)Uod  Vlpianm  ibidcn?  (::bi;cit 

polTii  in  litcm,  non  illud  ranrum  cxigimus,vt  is  in  hxc  vcrba n^M/UrfN/ifr«  ri c^^/tiN^ 

contraqucmiuxaturafitindoio,  vclfaltcmlatacul-  ttminmuii^^Hmfimfakt,  ' 
^fideaaniTctiqtti|nxaieyu]tfitdonunus,^uitc  .  .        •  » 

.4  f  Sicieditor»d^mveDderetpignus,dupUmprornint»tiam.vfiihoce^ 
ner Jt,  & conuentus ob euidicnein erat,&  con Jeninanis:  an  bab^iisll fegrefrunl  ' 

Jfignoratitij;  contraria;a£tionis ? &  potcft  dici  circ rcgrelTum ,  (i modo (ine  do«.  - 
oil^eulpalic vendidiC)  &, vt paterfamilias  diligens ,  id ge(Cc :  li vcro  huliaitt 
emotumencum  calis  vcnditio.acculic,  fedcanti  vendidityquajmyeiidctepotpi^ 
cdaiD  lixciipn  promilit ,  r^reilum  non  liabere. 

^  .   ■^'^^    !3H§.wSteriditor,  pignoratnian  «Oionem  legtcirum  habetvJduorZ 

fiis  d<^bitorcm,vt  cumdedupla  indemncm^pr^ftct. 

R.  A T.  D  y  ».  Non  dcbct  efle  in  potcftatc  crc-  Sibi  namuuc imputct ,  qui  cuni  non  cogcrctur ,  du- 

.^ftoiiactiam  cui  pcrtnilliun  cil  pignus  vcndcrc ,  vt  piamvltto  pit>milerit.Ncquc  vcr6  damnnmvUun»  • 

aeteriorem  £iciatcofldicionemdebitoiis»quamiu-  ientitevidcturineoqnodcxculpsiruaiennt,  exi^ 

turacrat,lidcbitorvendidiflet,alioquinonvidrnir  gahLqtiodqtti)  lo  vdtrtgul.m.  Prarfcrtimdimnce 

bonafidc  vcrl.itu^crcdirorinvcndcndL. pii;iinrt  .:n  pig:ioi; ,  v  Uirtioncni  crcdirt)!  dcbcar ,  li  c.im  not» 

quo  tamcn ,  vc  &  in  cztens  omnibus  ad  pignons  proinilciit,lcd  tantum  vt  prxllci  &  potiorcm  c  rcd  i- 

Gauiamperrinentdiusjionamfidempr^iedebec  toittnlt.iVti»tit.Cxfi^MiS,fipm.tmiatr.  U^.fi 

l.i,l.t^  ^.C.ftvtndit.ft^erjiggt.  Arqiiidcbitor  fi  tcm  htAndjtru  Tirif  ^r^.^.creditor  infi-.mjndAr.  Naiii  cuiu 

pi^nocatam  vcndidiilct,  duplum  tamcn  cx  caufa  incaulaiudicatipolUitantc  crcditoic  pignusdilira'* 

cniAionifpromittcfccoaifhisnonfuillcr,  prxllarc  hirur,quodpo(lcacuiclumfit,  non teneturde  eai« 

aurcmcuictionc  fccuta  mnlto miniis ;  Quu  quo-  ^Vione  cicfliro;  Jcd  dcb  ror.Lu:  .'olurio [irohdr  legji 

ticsin  vcndiiioncdickum  noncft,quanruiu  vcndi-  ohcAufum  ■.i.cdceuiLL  rirciuiiidcbitorcaiolucioner 

torcmpro  cuidjonepcfibueoportcar^nihifpr^lla-  locuplctior,  cum  afuoaedieorelibcrccur  IfifttpiUi 

re  debet  eai(ftionis  nomtncpnetecfimplam,  &  cx  !;<>.<« fmJt fidtu.l.^its  tiJeaatfnldt.  Creditorve^ 

n|tura  adionisexeroptoidquodinteieft  LfiiHfOt»  r6nonfitlocupleaor,  qui  nihil  nifi  (uum  confequi- 

i)lkmH6o.ltg.ttiiS*yoM^.dttttiS.  EtquddLourta  tiur.  Quidexgo cogcbatcTcditorem, vtnonmodOi 

/^i(»ptfemyidcturial.i.Ml<ri/.  fiduplanonmonut'  eut<£tionispenculaminielulapciet,.iedeCivnda«  • 

.     ceretur8reonoanneagecetQr,dup1icoiideninan-  plamexeacatdapronritteref>  " 
dumclIc*rfiu-n,ficproculdubioaccipidcbcr,fiante       Dbc.  Nihilpotcft  itnput.uiticditori,  qui /Inc 

ycnditioncm&intta£l.UL:  iplc^ vcnditioms conue-  doloinalo&  culpa  vllapignusvendidic,  &ineo 

*  .y^^tat,  vtdupla  promiMcrctui.  Eratcnimfrcquetis  vendendoficnegotium  gemt,  quomodolKusqui* 

■  eiufmodi  promillio/.jS(f»<'7«m0.fo//.&:vlitataatquc  libetboniU&diI:i;;cn.  piteifuTuIus  gefVurus  mir,' 

-fy    afliduadupla:ltipulatioiu}i<(4ljiiMi/ir}i.i.fi(M4/i«l«4  namhocipfiunicrcditorccxigunus.vtdcbitoripi- 

-dc «/(/ir. imt.  Eigo  11  creditoc:dbnptgiMisvendcrct  gn oratitia a^ione  non  teneacur^oqui  in  culpa  cfi* 

niji    TltroduplamincafumeuiifHonispromiferit, &fe-  levidcmt LJi(iimvtndtrttii.S.j.&iftq.f$ifr.  Atqui 

^    ?i(^euiain0ejad  duplam  pneteQdain  condemna-  diligcnds  &  boni  patrislamilias  eft ,  cum  rem  ali 

"      a-t'    "  Kjat,r^"  *   > -.ii-.. i  . /-       .  .  v 


«  % 
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DE  PtGR  ACT.  VEL  CONTR.  LIB.  XIII.  TIT.  VII. 

kd!ttycndziL6v»^tdtti.c.dtrtfand.vt»du.  inco  iprcluaum lcntiat/.jJ'mM»aw}jXfwwi«jiouJ»7», 
'lUtthqde  K«««**»henril>us  naruraUtwfeifcc^  ^  '»4^/«wSfer  iwfrjfcigr^Ji^.Maximcverd,  cum  rtii 

if  /.iM  caufx  iC.^.iiUm  ruwpcitius  ftiprJc  tninor.l.  trem  fi  ionspic  i  tj  lncrum  (Tt  ccrruni  l\  inilulMt.KUMi ,  (utn- 

frctte  ii.i.vlt.mjr.loidt.  Vadc  cl},c[\lod<U<x  iv  iole-  tx  .nirnn  cuidionis  pciiculum  cx  fucuro  cucuni 

inu5,prccittmvcnditkwUstiontame<>p!     I  ticipi,  pcml-.u,  inulcoque magiscxadio promilfiedttpfae 

tjti.wcndifnr,  (]\.um  c\  nr^^orMtionc  Lvtnduoril.  l.hdbmlhtrf  ^y.deennl.  Inrcrtlum \cuMi.ibctaci!i- 

$tt^Jtbertd.vtldiit«n.viiidii.Au]t.n  ccrrumcft,&  «^uo-  tor,^uidccuitlionctc  obligaiut  lusrctcntionispio 

tidiiino vfiiccimpertum  tanto  pku.-s  vcntlnc^  loter  eo(i^anaa£UoAe|>^onridivr  m fpccic/.)i»«<lJ** 

rc  ,  quantocommodioribusaccmptorivuliodblis  fMf8^l.yil|^.  qilitamcn  tc;:riK  Ivaiiu^iim  htiui!.§. 


condiaonibusfitcmpdo.Cdmpadaqti«!nvt^<lii  diAnieKoncm  incclligi  dclu  t,  vt  Aci.uruusbcnc 

tioilit»& cmptionibus  atfiKi  iiu;    ii.i.inrp.n-  moncr.  Poriciiorc  .iit^-in  citu  xquuni  noll'eft<-*C 

tcra  precij  LfHHdipmm7tMfr.dtiemr.mfiA.Jipri-  contra  dcbitoicm  rcgrcilum  vllum  lubeat  proea 

1iii.^.fttibifunAmdtiilHm.tmft.LfivMJit9r6.iAjlt  fr,cxquadebitor,nc(]uclu(tiim'vthirnien^rit,ne- 

fu.  iiifr.de ftru.c.K^orC.iywirm^no:  non,ilitc  rcmpt;i-  quc  (c  tmrc  vnqu.ini  [uua^ii:.  Nihi!  cii^o .unplius I 

sustuet3itLrlt.CJipdd.un.etiif  ror.a-  rfm//r.CunH]uc  dcbuorc  quam  dcbin  lumnum  conic'4Uihoc  caiii 

toTijI  tancieflfe  cmptori  dcbcar ,  qtiim  vt  in  ciluin  credttorpoiieilh^tcxTryphoninfibbb^dhilriiril^ 

ctnibontv  h.ibc.irvcnclirorcm  dc  cuictioncobliga-  itincf  .1  .refcriprttni  it.S.i.tnfrJeii^dii.ft«nor.  vbivide . 

tum,ncahoquitaoic.iccidat,  vt6cicu]uaincmit,&  aiiainckg.uucmTryphoninidiftinctioncm.Incul- 

predj  qiiod  ftlutt iaduram  faatit,  nemodubitat,  oaenimcft,  quiftnecaula  nuHoqucautfiltoaatde- 

qtiin  nniltoconrulttuscinrvcndirorcmlibiobliga-  Diroris  comniodo  pcrfiiaff  ,,  \  Itiodiipi.i  ii  proini- 

rcdccuidlioiic,cuanidcquanonalitcrtciiC(ctur,&  fic,  qui ncc  obhgoxclc  dc ciuchoncdcbuciat.  tx 

obeamcaafimlongc  plumtumiumcnKicquam  quo  apparetquiajkmatcAccutiiusnoibr,  acpoft 

?Hn  nn  fiirnt  empituus,  ii  proraitlaipli  cmctio  non  eumceteri  interprcrcs  cx  hoc  §.infrrant,non  cflc  ia 

iiiilci.  (.iiiod (i hocetiamaddatvenditdr, vt eoi^  culpa ilJum quiid hacic, <}iiod confuctum tft luii, 

diionis  noi.  nic  liiiphnu  r  u  n  jrt.ir  cn  pr,.ri,  qui  moricx  vcrbisillishuiu',  5.n4J7ir/i«  IwfMrniirjf.Ittin 

alioqliin  aut  nullo  modo.au  t  mii  loi  c  pi  t  uo  c  mptu-  ex  co  quod  tam  txcqucns    aifidua  ohm  crat  duplas 

rushicrat,  tumverAbacmaxim^tanonepellidiut  ftipulati-i,  vtpl.icucritprndcnribu$ctiamexempta 

cniprnt, vcmaiuspiO'  rm  c.\\cu-..S'  ;  ■.T'\^r.  Fiqo  np  pafTc-ri  dupLin  \ciu';.i  !•  r,  iw.  p  |  u-.V'.^  .ti.-.ct 

iii  piopoM'.  Ipccic,lu]uxratur..i5  i  t  lir.n  ,  uui  .iit-  li.Lquudjinottt }i.i.qiujaji'iiitiadtd4tijtaiiid.  vbiratio 

pl;-,tnprrftitit  rctsrcllumhflbcrcdt  n  .1  1,1  lui  i  \  cn-  .idditur,  aii6deaqwr  iunt  moris&:  conitienidinia 

ditorcm,  ncccllavii  ,i(-.!i!hrndaditbn(.hoctt ,  non  inbon;cfiiiciiudfdi$vcnircdcbc2nr.  N.iin in c.x-tf  - 

loliimandolonn.lo    .'.ilp.iid  fccrnc,  {nonciihn  risquidcinvcndirotibus,caratioIotuiniubcrcpo- 

(iilhccrct  carcrci!luinduio.Jv  culpaadobligaivlum  tcrat,icdnonin  crcditorepignusdiftiahentr,qiiefn 

vcnd :torcin,:icdctiam  vtnimquaiidiligenspatcr-  iam  diximus  cuit.^ionemp^norisnondebete»ac 

fanuliaslic  vcndidciir.vrpignusplarisvcnderct.an  lon{^miniitduplam|?Toeui^onc  d.Lt.&i.C.mi. 

Vcro  pcr  inconliiltain  t.u.lKatLni-.  ,  non  Lrunis  lX  lUt.aitcLptvior.niin  dcvcr.  W(.]i:c  \  ci  i'>  ..:nul  iilii  v  o- 

vc  nilitione  maius  prcciuiu ,  quaiu  li  dupUui  non  lunt  vctba  ilia,  lum  vfu  bn  tttoierat.  Non  cium  dixit 

i;>roiuiliiret :  Priore  cafii  debec  oeditor  regreflfam  Vlpianus  vfiim  pro  confiicnidinc ,  vt  illi  arbitran- 

labcrcpignoratf.t.r  conti.;ri.r;u'bfinis  conrradcbi-  trtr,  lc  J  pm  faChconrnit;-  >:    .  ;  '     i  :  [  :  r  d  di, 

coicm,quiaiuhii  cipotcftnnputaic  dcbitor,cuius  quucx tadoidaccidciat ,  niii  malis.quodcgomal- 

cttam  negonam  ecftit  vtilitct cteditori, quippe  qui  le«,Mid#^ lcgtrc  Ci^u.  Eiicniic cnira  dicuncurcaA 
onnic  id  qnod  (upra  dcbipun  qoauicitatem qu.Tfinc  maniroc6filionullat];przu!.idi  liln t.itio- 

gnotis  vcnduJonc  rcdegertt  dehfti^ Itiftiftiere oi-  nefiunt.  lllud  iiI.incnonncgoquodvoli.'i:,ci^ulail 

cnoratitia  adlionc  tcncatur  /.  i.6-v/f.  C.lbdc  fif.  Nc-  '  qucproptcrcunh!.  tudinccx  l.Jineberede ii.^.LucitB 

nocBimiilicnum  fadumiropugnarc  poceft  cx  quo  dt  dmiMj^tr.  iicd ncgo  eamedc  huius  ^ ^cnt^aaii^ 

l^.TRVPHONiNVshbto  P.Dil^utationiiin. 

NEc  enim  amplius  a  dcbicoEe,quam  dcbitirumma  eft,con(c^i  potetit  Sed 
i}]^^^]}  irin  '.■^ir  i-'tni  fucrat',i.\'  voi}  «.|uinq!!rnniiim  fortc,quain  prcrium 
tx rc obiigata conlccutusclt,vi6l:iis  cam  cinptori  rclhtuar:ctiam mcdij  tcmpo- 
risvfurasadebitorcpeterepotcfl::  quianihilei  folutum  cifc  pro  euiclione,  vt 
auferrinonpoffit^palamfaLlumcll.  fcdfifimplumprxftitit,doliexccptionere- 
pelicndus  erit  ab  vfurarumpccitione:  quiahabuit  vium  pecunis  pretij,quodab 
craptorcacccperat.  '  ,  .  - 

losincficcS  norabilem,&  fingularemcdedidc* 
AdUlfittMklH^  '  Std  ft  jlipuldtie  vfurarutn  futrdt.  Rat.  DVB. 

Crcdicor  uui  pignus  vcndidit,cum  pt  omiiTtonc  du- 
-  flniiu  kgjtinmUinfiwdCTA  i.vltJegitprtutimtlt,  pl^riamii  poft  euicfaonem4fai(»]ampr{fticerir,non 
Vie<fampliotemiimtpRtatioiiemdcfiiWiat,qu^  cominiistaroenvrumhabuitpecnnjarexptecioie- 
quzuiminobisalhcaeftiAdlilbhBtBmeneaam^  dadz,  quod  ab  cmptote  acccpit.  i^tquiattoties 
£tionc ,  quani  ;dcm Try plioninus  noftcr  tradlat  fu-  habuir  vliim pcci  fiix  piccij,  non  cft  audienous,  fcd 
^lAtinlrkar^tmiHir.i.i.infrJddtiMSMniiiT.fnixl^    doli cxGeprionc rcpeliendus ,  ii  pracccreapccunix 

cicdine  vfinas  'pto  me^o  leroporc  pctat  ex  v&4 
rarum  ftipularione,  vt  in  finc  lutius  itpis  fciiptum 
4iuiemeQrxutiimadhibcuudiiLa<aio»quamIjano-   ctk.  iUioqui  dupliui  coaunodum  &i  iuuuiu  cx 
"    T«ni.lH.  '  *JNn 
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vjdcm  pccuiiu  jcrdpvrct  Mm  naturalemtquita- 
tem,  quia  aucnudmodum  pignoris  vcditi  prccium 
(ucccdirinlocRdcbiti  id  libcrand&dcbitoremm  i<. 
i^cfinpnl  1  i.i.iJtdffir.pi^aiir.in.  8C  vfiis  pccunix  prc- 

S'  liicccdcrcdcbccin  lovU  \  ImarrulLlMii,  qii.iiuio 
iranu fiiit  debiiu  »  vlum  icilicct  la ihpuiauoncm 
dedudbi  dtnqtiainnd  poteftdebitupcauiizcie» 
diacficrivliiraniim<.^C.r/;r/«r./.T;fii«  i+.i«/  dcpr.C' 
ftrift.vtrh.  Hoccnim  c  th  «.juodlcxait  JijlfuUiio  v/h- 
tdrumfuaat.  Ergo  m  ,ppohta  ^cdcde  dcbiro  c|iioJ 
fuic  vlur.irium ,  li  ta^litorpoftqiiiiujucniiiu  frncc, 
quam  prcciucx  ici  olilij.;.u.»;vcntiitionc  conln.utus 
cll,  vitiustandcincaulaproprictatiscmptori  (."icis- 
icccrit,n6  vitlctur  dillinguctfu.quomodo  Trypho  - 
ninushicdiihnguitjAncrcilitorduplacmptonpr^- 
ftitcntan  tiinpia,<vtpriorc  c.iiuctia  inedi)  tcinpoiis 
vfiuasddcbitocepetctc  podk,polieriorcautcnon 
pofl!t:Scd  vifoquecsfit  indiftjndiadRURendu,  vt 
null.ts  mcili)  c^"  ji;  vrcii:; : rporis  vrur.is  pctcrcipii  li- 
tcatjqui.1  vtroqjcaiii  \ciili.ll,cumpccunicprcci)  v- 
&m  habuide.  Dec.  Ncmo  videntnd  ccpiilc,  quod 
ncccflch.ibuir,  .ilij icftitucic i.4/i;i:/ c/f  f.sfo-f  -ii.de 
Wb^tgHipiljion  vidtrtirqmf^KMm  51 .  nguimr.  Eruo 
nonvidetui  c  cditor  vlum  prccij  habiutlc  totoiOo 
^inquctin:o,r,u<ulpignotis  vc  :K?!ti<  ridlioncpr?- 
ceflitflipolViccucJcuiCtioncm  uuplacinptonicih- 
tuerit.Ncqtieeniffl  raniii  c  (Tc  poiciHn  vhirislcj|iti« 
misqttinqucnnijqaancu  in  duplo  prcdjcum  vlacs 
ettamccnrciiin.i,qiiafom'iiui;rauiliimac!>,nonnifr 
ccnt^  lltncj  mcnl'--  xvjuc t  lo:  :c,  .  1  jc  &  cct^  li ii\r  no- 
jocacccpit.  C^od ccii^  diii(  :  cll,  cti  crcditorcx 
caatacuidionisnihilnifl  ftni['!u  cmptori  relUtuic, 
<]uii'  oc.ifunihil  dc  fiiorc!cKair.  ijA  idipliimdiita- 
XM  quodaccrr  irah  cmptvuc,  ijuagis  i-.cclimj>litic* 
ftitucrc  tei:tni lur,  il  non  pron.irillct  ( eft emmhoc 

CXfpiutUddid  '  I  V  )>1  ^•11  'L!,  '  in  t  fidtifu  '■/'.iii  j'rin- 
ftt^frCMiA. cic pa  honcaainbit.^invcvicncio,  vcUm- 
plu  pioinitt.itur,)/cd  cantu  prxllarc  cmptori  pigno- 
raticia  .idionc  contiadcbiioiciJNtrrtiirorf  38.nM/.m. 
lungc  /.1.6-2.  Cxredtt.tuui.figtmMmiAtrA  .fi  madatu 
T^j^Axredttortnf.mMuUt.VCam  autc  pccunia:prc- 
dj,qiuipcc  coriiiiJud^uinqncnmii  vluseftacdicor. 


I.C.  RATIONALtA 

Kabcr  in  Iuao,qu£.idmodu  Sc  pccunii  ciediczv^ 
1.1$  tonucnras  in  lucro  habcKcUi  pignus  non  vcndi* 
dilicr.Quodcnirai'aulusfcriplltin  UumquidMnij. 
§.//>i9///«inJ^,(/fv/irr.nonproprcrlucrripetcntiu,lcd 
pruprcnnoianon  (olin  cjum  iiuli^i  v'uraslolcrc,ad 
cos  canrii  vlutas  pctiiiicc,qiu:cx  lola  morA  nn  eriaww^ 
ad  iiksqme  cx  couenrionedehentur /.f Kf  t§Knmu 
{ii/>ri«ajp.<ifpfrii,9&/(ij.Mcrocnimcrc(litoiisluaocc- 
dunt  vlura:,  qaocics  dcbuiiabininohiitvlurarium, 
quale  illud  liiillc  poiiiinus ,  dc quo cu  Tr)phonino 
tiaclrnnii.l  Accuriiu^icpuvi.t.C^idcigoli  lui- 
nus  lit  la  duplocjuatciiusliinplucxccdit,  quamia 
v£irisdcbiti,tbitc  fiLntcr  venwtionc  iSc  euiwoneni 
pignoris  viccnniii  rfrccilcrit.aut  aliucl  loni;u  tcin- 
pu$,minustamc6^  Dicuiusviccniuo,cumct\aquui- 
cunccs  vfur.c,quf  hodieapudnosmaxinicficqueii» 
tantur ,  vicclimo  demftannoloctisqttanriratc  adx. 
qucnt.  Rcfpondec  Acctiritusdubiiacer,vt  plci  unq-, 
fuL  ( ,  ri)rr^,iiuiwit,"u«i»«/f(/afr«r^</Kff</n3WfM.Quaii 
cclioiitc  co  caiit  tauonc  ,  qu,x  Trypuonitwm  Jua 
moutr.  Sed  Battolus  te^us&vcriusprocrcditoie 
reij>ondct-,totiu!;pr<;ccnci  tc^poiis  viiit.is  i]i;i;,.!ain- 
qiiccficonlcciuuru.ctiiiidupliicxccdataicucciniii 
inqui  t  da  mn  f:  i  i  nt : :  crcditor,lt  plus  fit  in  d  u  pio  q  uS 
in  v(uiisjt.u\-  liiciuii.  ntiic  clcbccflcc  ntrario  j4u$ 
litm  viiiris,quamindupio,cx  rcgul.i  l.feiUHduHdtitri 
uMrqflUlir.  Itcmquod  non  lit  audicndusdebicttf 
idpctens ,  cuius  contrariit  non  fuc  r.i  t  in  con  t  r.i  1  i  u  m 
eucntu  potlulaturus  ex  l.ftn.C.di  fulut.l.fi  pata  puclU 
ii.Cde  iHoffii.ttfi,im.  Adco  autcni  vcnmi  cft  co  calii, 
quo  crcditor  dupbm  cmptori  pr«ftitcrit,niiiil  cuin 
vice  v(!ininim  pcrccpiflc  vidcri,  vt  nccptcciii  ipluin 
li.ilniilll'  cxillinuiuliis  iit.  Xon  cniiu vidctur  tblu- 
tumcpod  non  durat  iolutum l.ft  rtm  xo.ljfui  res  v8, 
mpmf^.&^.i.mjr. defaUit.  Etcxpoftfiao.ipp.  icc 
(t  cutapignotiscui(aioncnon  fuiflc  libc  r.xt  um  dA)  i- 
torem ,  qui  proptc^  prccium  cccdicou  Iblutum  ab 
cmptorc,libcratusctcdcbatur,vcfiibcflttecTrypho« 
ninusdilputaiin  d.l.refmptum  ti.^.i.  titji.dcdipdit. 
p»_5Her.Idcnim  cftquod  in  h.iclcgeidcm  Tiyphptu- 
nus  cxprimic  his  vcrbis,n<b(/  ciittttti  fibmumi^rttUI^ 
ftrrinoHfifiu^dUmfH&iimtfi. 


14.  V&n  ANTS  libro  ifjigyHfim^  ad  Fds^^imt 

T7  Leganterapud  inequaBfiwm  eft,  (limpetrafletcreditorl  Cctare,  vrpignus 
-■^poffidcrctjidque  euiAum  cffci*  an  liabeat  contrariam  pignoratitiam?  &  vi- 
^eturfinitaefle  pignorisobligatio,  &  a  contndu  rcccfliim.  immb  vtilis  ex  em- 
jptd  accommodaca  ell:  quemadmodum  (x  pro  foluto  ei  rcsdaca  fuerit,  vtin 
quantitatem  dcbiti  ei  fatisfi.u,  vel  in  quantum  eius  intcrfit,  fed  &  compenikda* 
nemiiabere  poceil  cicditor,(Ifoftepignotatiua,vel  ezaliacau(acum  eoagetur» 


Ism  monni  in  Codicc  Fabriano  defin.  lo.deeuUl. 
&:  in  pojlroii.i  DciadeChilidiiu  itmtr.fTAgmat.  mihi 
valde  liilpcdam  clfc  lcgcm  hanc,  &  Triboniano 
magisqua!nVlpianodignam,c.\t\  ptocoquodfcii- 
pmmcibn  §.v/r.t]ucni  loluni  VlpuniclTcagno/co. 
Fierautcm  hoc  apc  rtius  cx  usquae  lumc  lcnbemus. 
Ac  priffliim  cx  primisillts verbis ,  lUgmtr  ttfid  mt 
^tMtitmefi.  Nonrr,;m  ('c  Vlpianus  lcnpfillct,  lcd 
▼el  fimpLciccr<;«i/if «m  tjl ,  vt  111  LtkgMttr  ij./Sg>r.(J* 
imdiH.tndtb.ycl  hocadciicoimf,non4|p«tilHiK.  Nec 
rurfumin  librot  ad  rdi(ihimqu.cftionc  ni  li!  un  W- 
punus  vcniinuiiccr  ic  cuiillct,  lcd|>wuu»  in  Uilpuu.. 


tioiiain  Ixbcos  atttOpinionum.  Scqmtur fi  impttrafi 
fttcrtiittr  ^Cdfart.  tftigitur  hic  cafus  ficluuis  SC 
coinmcntitius  non  qui  cx  fatlo  rc  vcra  accideric« 
Ahoqui  lcribcndum  fiientciimimfttrafttcrtittir,v%. 
inljUbtter^y.tnfrM  SC.TrebeH.Addh  rt piimispofitde- 
rtt.  Scdprzccrmitiit,  quod  m.ixiinc  addidcoucrac 
jwrNjwwgf^vtin  iiMitor,&c  m  l.i.i.&i.c.iim.i$^ 

MOMnMy^AfiiBdcitimeftpignnsin  crccJiniiTi  pofli- 
dere,aliiidve(i&addiAiihaocrcm  foluru.vt  m  l.aDi- 
uoPiou.^  .fipignord  infiJtrtiMdic.Miud  vcro  iurc  do- 
nunij  polUdc(e,quodipsfimhilalind  cft  qua  ius  do- 
ininijImpettaie,quoddiffidihiseft,necniii  a  Cxfa* 
rc  c(')ccdi  olim  poccrat,  t^uia  inccntiop^ocisade^ 

lepauta  cU  9b  wwotiojic^Qiiiuui,  vctoaiiia»/.|j 


Dlgilized  by  Google 


nocoi 


DE  PIGN.  ACT.  VEL  CONTR.  LIB.  XIIL  TTf.  VIi: 

,  %.<Mm  fr*tUm  inp.iijigner.  vt ciufa pignom nun?  fi^iorisrcialicnxfuificwiadmdiictndaihpignorati- 

quamconurrtipcr  fc  portlr  in  cau&mdominif ,  ne  tiam  aAionem  perfbnaleraliuc  tlirrdbni  liuc  con- 

qaidcm  audjoriutciiulicis  intcsuc  nicntc.  Ni^il  li-  rr.uiam  .  quoriiam  .id  pcrfotx.im  tantum  obligan- 

auidcnialiocl  taccrc  iudcv  potctl,  qiiim  vrpigmis  d.im  liuc  cms  i]uipignus<iat,  Tiuc  ciusqiti accipir, 

ttlbahiiubeaciw(nr<;p.$.i.f;^.4f<MiA.^/«ftr<(iii/jr>n V  nihil  omnino  refert,  anipmalienam  tempigbori 

C.(ollA.c-i.Cfn»(xuf.uL{h.r'tini.m.fit.Mi}^\'^,nus  AcAamanfvwmd.l.firm  i).tn[vinap.6-  ^.pcn«h.d.L 

acrcditoic pollidi:)  111  cn uuum jutaddidciinto-  tuteria.^.i.fupr.hBdii.  Potcftcmmhuccafii.idcJ^ 

■bmimd.i^pigiMr.i.\.^ynun.  "^^liniadatapignon.pt^noratinaadiocompcmt^^ 

a  I<f^ewxf7iimrj(Jcr.Mocvcr6rcd^.Nonenimali-  nmi quotjuc cii ni oMi'.'.itiopignorisnulbclhininl 

terficti  pollct  locus  quarftioni ,  cum  pignfts  quod  fiquidcm  canimunc  lubct  obligJtio  piiMiotii  tiitn 

cicdilormrcdon-.iiiijpotlidiTcccvpir,  li  polk  iicui-  nnd.i  conucntioiie>uifi  aim  i  dominD  hi(;t.i  con- 

aumnonfic,duinatij>lbiiircpignusd{i:,ncc pro-  ucndofoir.  Ethocvnumt!lm,i\iiiK  m  fiillonjuod 

indc  pignoraritijB  adiontsvfmn8cf}tizllionem  ad-  inicitiamTribonianidctc^it.li  (cnlitdcpit;iKuc  d,i- 

it.  Noncnim pottfl  pi^^inis  ptrkiu i.ircdomi-  ro rci.ilicni.qii.vpoftmodunicuiclafir.vtYolctpti- 

inlbtuto  crcditoic,vraicPauiu$m/.pCM. ^.[1.4«  ma  cuidioi^caiila  illa  cHc,  fi f  i«f  «r^ dffinfnMtm 

<3t«^r.r(inr<i(r.caitquamquodperaeneritadeumca-  petjerit,jk«Wjerit.  (^amquteciiw^inrSdds- 

fiim,aq;ioiiKijH  if  nonpotnir  ,t]tii.\  ncminiresltia  n.nn  t]uoquc  nftionLm  tundus  ciuncitur.  non  t.i- 

obiij^ataclIc  potclli.m</Ht7i;5i,a<4f.d<'rfj;a/.iw^  Eut-  mcnpr.rafa  &  ablblutacmcUo  illaclt,fcdcatt6li- 

dtt>iccutaiilacft,qu«locumfaotqua:lHonidcpi-  na,vtloquunmr,ninmalupoflcflbrpi'.^n6tt<fiitisfit- 

{;noi.uiti". aclionc,qutapotcftas cuictionis tollit  in-  ccrc crcdiroii  l.fi  nunnpiiiin  zj^.fi. rll.  crl-fcj.infr. dt 

tcllcilbitn  dt>minij  jctpn.lrionis  vt  in  kg.fiputront  «5.  f«ii/.i'ut.iuit  autcin  Tnbonunus,non  poUc  tradart 

%.vlt.tttjr.4d SC.Trdxli.  <.>ua;ftioigitur iiuofft,.in  dt^>ignoratitiaadtioncpetfi>nali,qiitn(apponanit 

crcdirorqui;iC«laK;  impctrauit,  vtftbipignusiurc  (^ligatio  pignoiis ,  qu.i/I  in  ncccSaiittm  antccc- 

donnnil  polTidcreliccrcr,  itpoftca  pignuseuidum  dens,  cumlcribatvidcn  Hmramcire^igporis  obli- 

fit,  lulir.  ;tci>:iii,i:i.ini,Tc'>ioncmpigiinr.Kiti,im.ici  i^ninncnt, c^iiod ridiculum cft.  Nam quo4dilimu»' 

uctlus  dcbitorcm ,  in  id  lciliccr  Quod  liia  intcrcft,  iinin  &.  cxtingui  pignus  dominio  aedtKmacduifi- 

a]icnamreinpi(»norid.it3mnonene,Qttcmadmo-  to,itavenimcft.  (tritpponanrurtenninihabilct,id 

dum  rvrc  cTiti-niiio  cindcm  aL>!  >nf  n<  |it^^;norati-  cft  ^i  pig'nis.ibi>,ii;i,i:t-'  coiitr.iduni  fmr.rut.lili- 

dani  co  nuri.iiic  lubcrct,  li  iu5  lioiiUiiij  iiunqu.im  cccpropiix.non  aiicn«:C^i^i^ui'Scft4J,M».§.ijic 

impctrallct l.firmtbtMm^.mfnmifj&ljnttmiCh.,  txt^ja iM^ir.vbiagirurdc rundopignoadHtf4<L&« 

i.fupr.koc rtr.  In  qaocrr.Ulc  tms.ignofc-imusin.iIle-  mino,  fcd  quiaiuciiori  cicditori  Kicrat' :^ni"^m 

gationibus  uoftris adtbcUm dcfm.io.rtttm.z6.  .ib il-  obligatus :  cx  qua  caufi  cuicflio  fundi  iuctatifeaita. 

ll$vcrbis,/fi/j/i^f  iH(7fjiuinw.!dill.i \{l^uc  fcdrtjP}uJio  Ergofatendum  c  l\ ,  vi.  1  rrrtini^cndain  lcgcrahanc 

qua:oinninoto[h  voluinus&dcicri.  Videamuser-  adcumcafumquoiiindtcuidiolccutafit,  cxcaii/a 

go  quid  ad  propolicam  quadUoQcm  Ttibonianus  pignori*nondominii,vclincpcumcflc,quodlcxait 

ic  ljioiid"  .'.t\  Ai{  auicm ,  F.i  vtdaur  fimr.t  ejfc  piinoris  dc  liiiit.i  pigiiari';  obligarione.  NecaliocaiupOtcft 

9bltgASi«(j-4cmtrMtam€^tuH.Hic  vcruTnboniauus  ficri  locus  quxlboni,  an  ius  pieioiis  qnod|)crac« 

ie  proditapcrrius,  Ha.iitandoprimiimineate,tn  qutiirionem  dominij  inrc  quoaamconfulioniiex- 

qiuIi.vlitaiidicaiiftntiil.ifubcrat.ScTibfrcnamquc  rim-liiin  fticr.-.t,  u  iliirLin -iir  t.-,  ,,ptt  r  fniilrcut.im 

potucrat(!fc  dcbucrat ,  i]m)niodo  vtiquc  Vlpi.mus  cuittioncm  quim  cum  ab  initio  p^nus  conftitit. 

lcltp(i(letintrepidc\hr.it.imcllcpignorisobbgKio-,  IleflHUi  cnim quomodo poflct  pignus  quod  nt^ 

ncm,  &  a  contradu  rcccfliim^cr  impctrarioncm  c^\xivnkiiff(£til.ftfmmfimihy.utrttl.l.file(iisi4,.(upr^. 

dominij  rci  obligatx,  CJuid  eium  ccrtnfs,  quam  <lHtmAdm.fejf«tt.amm.lf«.fiager  i^.c^fcn.fupr.timhiu 

quodiamdixiiuui.Confulioncpignusc.\iinguifta-  modui  tfusfr.jmitt.  Pl.inc  cumpignoiisvinculumab 

timatqueaeditoc  £idus  cft  pig^orisdominus  d.l.  iniriocoiiftiric,  dicimusiiibleciiiaeitidbon^pignus 

'feimlr.^.iM txttptJtimJruJ.fi rtmi^ttnam if). itijr.Ke-  tvftinii,  quod tntcrdJerar,  qiuaex poil&^o  appa- 

iiiiiiic  iiimoSIii;at.i:t  sni.itff-  potc  il .  vtiicijuricr-  rct ,  non  fuilTc  .icc;i.:(irum  crcditori  dominium, 

uiTct.rnfiui  yfufr.&yfusfi.faJ4Hretomtttumi6.vihaH.  quoddcxantcnorc  caula  ablatumcft,  vtTiyphcv 

frid.Quid |<orroaundeil,itnicameiIepignotis obli-  ninnJpioebat in lc;>e proximtprxccdcntc, &:in /^.  , 

gatioiKin,  tjuam  cxtintltim  c (Tc- pigniis  ?  Quan-  rtftiifhimii.i.i.iiip:atdtftrjtt.pi;^>i(ir.  Qucmadmo- 

quatn  li  fubuiius  rcm  rotom  inipiccrc  vciiinus ,  in  dumnccvidcturlolurum,  quodnoudurat((>lat^in 

propoiitaipecicdidpotcft,none(Kfimtuni,autcx-  l.firemtiie4mxoJ.^qiikaJiam^if.£^tfli^f^^  • 

tinLltiin  pitmtis,  quod  ncciniriuin  vnqnam  habuit  fi^.C>"i.M^f /ff/«f.Dcillotann"iiv^qimipoicft,aneui- 

le^.Jiiii  dnm  .^(..l.Titio  rjuifiructui  >)(,.  de  toiidic.&dc-  da  rcqu.r  infoluinmdatafucrat,  durctacmancat 

iHM/lr.  Niimcumalicna;rcipignusnonconliftai  ,(1  ptiftiliA.!ct!i),invcr6nouadcrur,idcftvtiIisexent> 

noncx  domini  voluntatcdatum/it  l.i.l.Jtrtmaltt'  p(0|iid  exemplum  dirc<%i,  qux  darcnir  cindbate 

tim^.luitieMarefio.fiipr.a^tot.tit.C.fidlien.resfigttiHr.  fcvAmkgMtmptoti.a-faff.de  aclion.emptd.fi in  FfH- 

d4t.fit.  Conlcqucnscilvtlialicnarcsdatalif  pigno-  dtrioiieo-^d.euiilajo.dieinct.  iSunt  cniinpleriqueitf 

.ri,nidiapcnituscomrahaturobligaao,cumrcsip(a  ris  ioci  quibiujprobacur  maneo;  ptiibnam  ooliga- 

,iion  obngpmr.  Ideo^tie  nec  hypothecariam  adio^  WMiem, ^si imcri  vnqua  libera^feiidemtorcm,  qui 

ncm  in  c.un  icm  cxcrccic  crtdiror  potcft .  li  fortc  rcmauralienam.atKi.im.ilijobliivit.liii  fohitudcdit 

poi&ilioncm  ciusanulcut  quain  pcr  pignoris  d.a-  rfJ^/lrmwtrfUi.vbiPoponiuslicloquicur.vtoftciidal 

tionem  acccpenf,vttn  l.ficreditor  19JMp.iMrrir.Qma  ad  impcciiendam  libcrarione  non  illud  cxigt, vt tcp ' 

ad  hypoihcc-.ui.im  induccndam  iion  &£dt  con-  nifolutudaralltcuiaijicdlitfficctccjtiodcuincircs 

^Ucnuo /bla  pignons  ,  nili  talis  coniicntio  iic  pcr  poHir,  &.',wocari  abcocuidatacft.puta/ipignom 

.quamrcs  ipBafiidanu'.  &obiigccur  ciiin  pigporis  noniinc .iiucafiicratalijobligata.Ctuco/cntir  Tif» 

prriccurio  inrejn  lit  non in pcrlon.im  (.  t.l.ftpurii  phoninusm/.pr/ftt/fwreinillisverbisf/.w/.c/ffx/ft/ci/»- 

^7'»^r- dt fypmr.  Q^uhku fola  iUa  conucnrio pi-  ti^tfff^mni0f^fd^iiSii^,UiAddjef(rtftii 
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^  ANtONIt  FA«M  lC  RAtlONALIA 

ihi  immm qtuim  nMHtd/Htm^u  foffe ftim fn^f»  <iu6i)amfmo&conaiQxts  viecm  vendidontsob-' 

hjbtriUbtrutioncm^mnnckv}^  cjuia apji.iruit non  cjfc  nncar.  Cuiconiicnitqi!ctlmha.:Icj;':laibirur,ac- 

hbtrahon.S(:dipctu\isli>lucuMMiadXfiquuMiam  coiniiiud.uam  dlc  crcaitou  viilcai  actioiicm  cx 

46.C/1  ii)(j*r.airliqiiisaliMlll«npM>alianolcnrilol-  cmpto:  Q^icnudmodum  (i  pro  IblutocLira  ci  ics 

ui;iuc\:  (.M  ciiid:aiit,  mancrc  prillin.v.n  obligatio-  fliciit.  Qiubiis  vctbis  alluJcrc  v Jcnir  ad  t<;icri- 

ficm  tilipropaitctuctitcuicta,  piutuhtiuramcii  ptum  illud  Antonini.  t_>uali  vcio  ciimcrcditotiin- 

•  duntt obugatiOQem.  Etpauli»  poft,  fcd  ctil  Jiios  pi:n.iuiraCTfirc,  vrfibiLccatiutcdoiiiinnpigfius 

fundos  vcrbi  graria  pro  dcbiro  dcdcnt,  euidoaltc-  jK>lIidcie ,  dici  pofllr  conttadum  illumefle  vcndi- 

ro  fufldoreniancrc intcgrain  obligaiioQcm.  Dcni-  cioninmUJimuin,  c|t!i  tamcn  nc quidcm conttadhn 

oue  tanc femvnam  proalia foluum  prdbrc libc-  cft. Torqurnc  ic  iKiftu :in-.i;aojv ' '"^  Kk:'. con- 

zanonem,  ciim  pro  loMo  fa<2a  cft  acc^ntis.Sic  ciiiandi$,Tanc]iiani  li  cllentiikconttatu&jncom- 

iciaLfitrtiUtar i£;.f«</.nf.Pomponius<cnbit,filcr-  patibilta, Eoidv pignorcmanetcpitftiiiamdebito. 

Bnspignoratus  acrcdicoic  vcniliriisfit,(]uandiuin  risoblig.uionvin  i:uouupt.xmi  6c  vtilcmcxcn.pro 

cac«l»eft,vtpolfiticdhibcn,noiilibcratidcbito»  adtioncm  dan  cxcditon  qui  cuiifHoncm  pJliis  cll. 

rem.EtPaulus  non  miniis  apcrtc  quam  clcgantcrin  Nec  habent  quod  tcfpondeant ,  niii  quod  Accnr* 

J.5«im>;8.«J.rrf.ait,  RcrumouaEiniblurum  dari-  fius  pr:nnis  docuir,  nnilriim  rcfcrrc  an  Ipccicsd.ila 

fimrlblutioncninonpollc,  nwCxcucntulibcrarc,  <itin!blutumpioalialpcac,aiiprodcbicoptciiiii.i- 

loliceceocaiuquo  crrtiimlnrinasapud  .icdpicn-  cio.  Quodt.-uncnridiculumcft,  pugnatquc  apcrid 

tetaccmanfuras.AcIdv  I.libera  ^'.f^.  dqaneni  c-mter-  cum  dJ.qut  res  i::  princ^.  Scd  quoniam  loiigio:  1  ic 

itt-tffrn. wii{  At  inconiiniiinn  ■>  i;.:^  t  valdc  quodab  tuchuu>cft,vtcxiisconllnt,qua:kripiur.usmcrre/'k 

Imp.Antomnorelci[  niiv^in  i.ltpndium  ^.C.Ht  7.i.&^.Decddu  vlttm*totmCt^uU^W^*iterm* 

<uiclS\  p: c.Iiunirihiprulolurodatum  lir.qitodaliis  |nf{iNMf.longemcUus3clubnlmsquiminaUc^r« 

vrcditotibushicr.-xtoDligatumcaulam pignorismn-  ad  (fiff. df|fj».  lo.rff  ttiff.  plnra  hfc  non  (cri&ctncs* 

^tainnoncfle,ideftnoncominiiscrcduoi»man-  N.;:n&  c.v:cr.uj:nniac|n  lmJ  luiaji  loci  i:ucipic;a- 

«oiomm ius&pignusperlcuetaie.  Scdll hoc iuic  tiunem,&;ad Tribonuiu nionum & inili(<am dc:c- 

■oedicoiis&pignorisfDniccibieuidunipixdium»  gmdampeciial»t,tamcopios£&fusdibiexpIica« 

Ytilema1>iaaioiiemconaSfide1»iixxemc(m^iece>  ainms,vcnihiljmncaildipoi&cxiftimemus:» 

I  ^ Qui  reprobos  nuitunos  foluit  creditori )  an  habet  pignoratitiam  a£lio* 
nem,  qu.ifi  foluta  pectmiat  quamtur.  &coDflat,  ncquc  pignoratitiaeumagcrc» 
jieque  iiberari  po  tTe :  quia  reproba  pecuoia  tton  liberattoiuentein  c  leprobisvi* 
deucet  nummis  reddendis  S 

jttl^,U^fmnfrti*tm  infr.defvlui.  Minif^fiquidcmcftrcprobos nmnmoS 

darc  quani  alicnos,  quoniam  jlicni  habcnt  iiiiun 

{tA.T.  nvB.  Etiaraaliudproaliolbluivolcnti  vdim, fuamquesefttmationero, adeo^ueitramdo^ 

Crcditori  porc.1,  contin(;itqiiecxcalblutioncIibc-  minum,Ec  funtcxcarum  rcrumnumcro,c]u.crcL;- 

iaiio,quiadcbctlibiimputarcitquiacccpit,nccvl-  pmnt  lundioncm  in  iiio  t;cncrc.  Nummi  vcrcnc- 

lafir  volfri  iniutia,  l.muutf  fuii  .Cdefolut.l.fiMHfor.  probi  non  moddvfumnaJlumhabent,  nullain^ue 

tcm  16 .fi  (enttnn  fupr.de(0Hdul.indebd.m  ditmf.iAt  8Eftimaiioftem,vtdiximus,(cdncqucdoiniaumvl« 

iufr.iU  d^MC M{UAptuii.ar(end.  Ereoeiiamisqtiiie-  him  ncqutdercmpablicam.  Rcprobos cnim num- 

•  piBbosmuntnoiprobonis&rprobis  foluir,  libcra-  mosinrcil'goc]iiilcgcpublical'iiurcprobutiliueex 
cn^aiiwoleiuiioluecicnonmuitot&conlequen-  probamatciiaiiat,iiuecximproba.Qupdlinccil- 
cet  tanquam  Uberatot  dcbct  habere  diteftam pi-  lellbcntar,qtti remip&m  reodirdebitam quidcm, 

*  gnoratitiamaclioncni.Drc.  Rcprobapccunianon  fcA  (.Icirrio  c  :n  f.\&.\u\J.i.^.fire<!ditu  ftipr.rit.prox.Li, 
,pOteftlibecaie  folucntcm  ,  quia  ncc  vliam  iiabct  'Si.firtsiC.wfrJepofit.l.qtn  fibi fmJe  folut.^iUAn- 
'cftttnatibnem,  nift  qu.^e  conramraeft i  Icgiflatotc,  to  minus  hhcran  drbct ,  qui  probos  nummos  de<* 
&ma'.;if.ratu,  cuiusdccarc  notio&riurii3l(liocft,  bcns,rcprobosfolu!t  iNccafiudcft,fipecuniarc-. 
ptobis  autem  duntaxat  nummis  non  rcprobis  aut  probafucrita c3mplbrcadprobata,vt Baitoluspoft 
Moliscftimariodirtdbieft  I.  ^.fuprJe  tn  Ut.turA.  ydt  Accur/ium  concludit ,  quia  crratum  cft  in  liibitan- 
tpqnod  irrt.loc.ltreditcr  1 01.  tnfr.dc  fvUtt.  /Eftimatur  tiali qu.ilitatc  rfrj.  l.in  veHditioitibus  9.  <».  tndc  qiuritltr 
cnim  imminus  qu:ijbct  cx  matcriae iuac boniutc fic  inf.dt(mtr.tmpt.l.i.tnfir..deopt.U»at.hT\u  \\[oi  u.\fn(i 
qiialitdtc,  qux  in  Kcpub.  beniconfticnta  ^mpec  tsquircprobosnummosinfohituin  acvt  |nr,coscx- 
vna&cadcni  clTc  dcbct,  vtvn.tquom|efi;^0ec&  pcndcntprobonis£cprobis,ad{iucidcmdiccnduni 
vbiquc  ac  ccrta  licxilimatio(f  ./.}.iif  iafif Jlir.C^cle  eft,  non  quall  eoram  srftim<itionc,vt  Accurfiusten* 

'  leplnialaipiimusin  nact.itunoftrodcv.uiisiuim-  rat,piclbicpoi]ir,C)Ucnu!lactKvrdiximus,lcdquat 

tnadocum  oelHConun  folutionibus.  Et  vero  i«  qui  licct  rcpcobos  numraos  non  Ppllit  reddece ,  qnon  • 

ceprobosnommosprobonis&probisignoransfcc-  iamcxpehdit,camcn  neciplenbdiaraicftabitscre» 

dpitliuciiWoKirimijincincrcdrnim,  aurquaalia  ditoribusciuibus  foliiit,  vtidemAofutlius ,  &:poft 

,  decattla,nontampacilimcurquamdcdpitur,vr  Vl-  cum  Bartouisdocct.  Idcoque  necvideripotcftca-  • 

yianiBlc>qoimrinl.fwcaiwftitfwifasy.l.^fer/i/i'.!-  nrarc  lucrum  cx  damno  alieno,  cAm  tp& naUani 

'(imj/if^.^ff  rr4«/jr?.ncquccirantis  volaiu-i'^  v!l:;,\  d  UKiuni  fcnriat;  Lonpccnicdiucrfa  iprcicscftJiQuif 

COn^niiis  vlluscft,l./4rffcof ir4  io.de aquacr diiiupluu.  uiicnos nummosioiucnr ,  quorii dominium pofteit 

4IHmti.LtMt»»fttlfiu  u6.i.vU.dt4tjiM &jqH£  pluu.  nadhisiit.  Conualcfcitcnimpcrhacdomini|acqui- 

ttrcend.  Firicr  crgo  ipfi  iniuria  li  dcbitor  rcprobos  lirioncm folutio<.i»(Witi  15.  ««««»1 /Irpr.ii* 

nummos  ibluciido  libetatctur ,  qiu  ncc  alicnos,  ci<iw1.fiMM>Piecuiiavet6rcprobiquxunquaproba 

^uamnia pcobesdandolibenui 2€^gijf./iiimj%*  afvi^t&^99^«9W0spxfwh^4('fndexp(& 
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eft  ncgotiationi  danti';  accc|niir.i  fcrri  dcbcraiH.  «ijmnuiujnbiatur.  MultoiiugKnclibcu.iti&  vtr 

\\a\t\uxJica\ncmK,\tinl.rtni{ttorii.dt\)ir<i.rtld{i.  \\fAxi  comini.-rcioruin.  Iratjut  cuiniudtv  qujiibct 

vendu.l.\.4'  '   lacliciciiiioriocnsrfpio-  boni  C^:  inhoccnrjs  virt  otHcio  fun.^idcbtat,  pimi- 

bos  n»mi;;i    ,  !cjHou,J!>.icccpfrii  libcia-  nu';  torrunipcnd.i  liint  illa  c       . ,  cjuoiuni  vlii» 

bitur  dcbitor ,  qiua  nonporcll  vidcri  dcccpiflccrc-  nonnUi  maluscikpotcft-,  vfrdriptiiin  cftiii  ^./.4.^. 

ditoivinafiipibdcccpiuin/c^^.fufor  i6.5.i.rfr/!/«<Jf  i.&ci)n(ccjucnrcrrolkiidipcnirus  nummi  rrprobr 

fiicnifnp.hoi  tir.l.tumftfiitiO.fupr.iUreivtadii.       '  nonrcddcndi,i<J.tm.'/foMoi.</i  /i/Kf.  Ncc.duii  Vl- 

.1    Riprilits  vtdtltatnwmm rtidtndii.  R  a  T. »  v  b.  pi.aiiiim  hic  lcnpliHc,aUr  f(.iifltk;atbirtor,iiugi(t|Uc 

Qui  lacnsinckbiruinibUur,  notifcpcrir,  qur.'.i{o-  clIcputo,vrpol1:rcnuli.cchuius^.vcthiTnbi>ni.i- 

nallc  wActml.ttinis yirtTTOTfi:'.  ^^.de  rfgul.m.l.tndt-  no.idfcnbi  oportc.it,  quciji  (upi.ulic\uml'iiuliic- 

httu»i  9.  C. dt  ioudul. ^deb.  Ergo  ncx  rcpctct  \%  qui  ("ponfiinvn  d.  l.ft  ciim  auriiiiifejtlierit.  Noii  .inim.id- 

lciciis rrpiobos  nunimos  foluit.t.iiupiam qui fcicns  ucrtcntcm  ,  longc  alram  c(ic  rationcm  ciujqui rc- 

iiidcbitumrolucrit,cumrarctnonrcprobosnum-  prcbosnumii\os(bluitAiltiu?quicumauiuiiipro- 

mosfedcbcrc,(td  prolios.  Di  c.  Non  liabcrani- '  mi(ij]ctfoluita:v  pto.mso  ignonnti.  .l.riv  ci-.iiu  cJc 

inuni  donandi  tjui  habct  aniinum  dccipii  tidi,  in  -  vfiis  aliquis*Il,  ^:aLqua.vlbmano  cuius  commo- 

iJiutBaitoluscx/^  (iinijuruiii  ^o.-defetii!.SiaitScdc  dum,(ilibiredncrcvclitauii  crcditor,3cnil'.ilomi- 

todicimiK,  qui  anunodcpia-d.uidi  .ilicna  nctjotia  nusaurum  pecerc,  doloccrtc  Licir  quipcriuiisoc- 

ifiu.ilit^S:  in caaliqnid cxpcndir l.fi  pupiSi .  '^.Ied&  cafioncii^  caput  luciiun  c,\  damno aJicno,  id joquc 

JiijHii (iipr.de mgtC.g^ejl.  i>cdr.uT>cn  vcrumcft,  quod  dolinuL  cxct-ptiooc  tcpclknduscftf.KHi/f.(/t  doli 

Acairuusnotatfcpctcrclmncnonpoi]c,<]'.ii(ticn$  txcept.  qu.im  acconimod.ui  ci  quncjuc  .rquum  cll' 

tcprobosnummosfoluir,  c}i::i  (ctciisliocrccir ,  vt  quid;cipicndiaDii'ioas  j>n;  uicrloiuJt  ,  quonj.iin'^ 

Paulutrclpondctiii  a'.i.)i  f«M(.tJirOTH.  nonqaalido-  ^  iplius  inicrcft- (altc  in  .v>  liabcfc.  At  icprobos 

naucnc.lcdquiapcrcitorcm  (ecidcdrcinon  potcft,  liuniii:oslubctc,niliilpl.uicintcrcftciu..quifoliut, 

quod  (cicns (ccit :  Condicio  .imrm  inck*biti nun-  nccli  ignorunsiblucrit.  ^fCcadlitn  pcrtinctli  quis 

qiumlocum  habL-rc  potcft,  nijiproh.ifocirorc  fa-  ohiiciar,  po(lcqiicmlihi  utiamidh.ilirrc,  quocl  ci 

£ki,vt(a:pitxs  diximus ad  tit.fvpr.deiondift.ifideb.  An  non cxpcdiathabcrc  l^.eifutido  ip.fufr.deftruit.  Id 

cr£;o  lcqurrour  tcmpcramcntum  illud  quod  Paulo  c  nim  rum  vcre  dicuur ,  Cum  Jiiilit  iii  cim  icm  aut 

placuit  i  5  dJ  fiiiim  uttnnn.Vt  pctcnvcm  tr  nununo.s  acho  au:cxccpt!u  ;;c  ..l  li.ii  1.;  c  il .-  Cum  adiones.uit 

probos  ques  tiht  dchco  ONC«T>tinnc  doli  (iimnn>-  cxccptionejomncs  k  1  .:  .  •  '  1.     1  \\hi 

ucam,  (inon  rcdd.is  rcprohos qiios  .icccpifti?  Sic  qutlqucacq"i 

pi^iit  Accnrfius  morusc.N  his  poftremis  vcrbii  hu-  ^.alttri  i^.^.i..  .  i  .....  . 

ius  '^.(^ exd.i.fi(tmjuruui.Si:x:  hoc  probarc  vixpof^  irW/.Nonaiitcmpi  i.niiijttam,  nifi 

{Inn,  qui  vtdconon  ficii  locuplchorcir.  cx  aHcno  cumcxiull't?..hoiic(ia«.uulaiiucrcrt  l.i.^^.fiiinJiitit 

damnocum  cmircprohos  miT^-mvi  rrrincr,'Jf<:pro-  fupr.uJexlnbd.tum  mi < rfmt  10. tfif  ,</i:  jiirr.Almdf-in^i 

bovjicru,  ciiin  icptobarpcciniia:  !iulluv(it  v(iui,  vc  cft,rt.CfKUquidponc,aliudvcnjrcildidihfic.Jlc- 

dixiiuu.v,  iiull.u]tii.  x/^im.irio.  Ncquc  vcio  qiiic-  peritiotit  pi  1  iomv,  icdduio aiitcnu iitor- 


quam  vidcii  potdi  inrcrclle  iiiiuv,  qm  rcprobos 
nummos  dcdit,  vt  ros  rccipiat,  qui|>pc-  quihiw  nun- 
quam  ni(i  in  altcrius  damnum  (it  viurus ,  licut  dc 
malis  mcdica.mcnns  &  vcncais ,  &"  lihri.s  niagicis 
alii(l]i.c  huiufmodi  tcbusd.unn.1ti5  (criptumcftui 
J.4.^.i.f«/;i.I.fm'.mjj'f.  M'  '  'iiucrcflho- 

fninis  bcncficio  adtici  lu  .  itiduerti.^.i. 

&l.fei].tiilr.dtfeni.expert.  (cdctump»Duidcri  qiiAn- 
lum  ficri  potcft,  nc  cuiquain  mott.ili^m  imuria  {k 


qucrijiotcft,  1.  1  ^  frviamcxceplionis,  (cdillucl 
tamcu  vtricjiic  commimc  c  ft.quoci  non  m^gis  excc- 
ptio,c«imri:  '  Jttftcicuiusni- 

hdinrcicft,v\  ^  lu  fk  i  c:uii'a ,  vt 

diximus.Erhoccft  quoci.idimnu.n  huiusicgrs  fcn.. 
piimus  Tribonunum  in  hac  lcgc  liib  \'lpiini  no* 
minc  loqtii  l.irpiiis  conrra  f  nlumVlpiani,  ccrtam- 
quc  iiiris  tatioticin.  Etit  autcm  TtiDoniaai  manus 
nuniftftidrin  ^.i^ft/. 


1  ^Sivendukritquidcmcrcdiior  pjgnus  pluris,quiimdcbirumcr.it,non- 
dum  auccm  prciium  ab  cmptorc  cxcgcric :  an  pignoratitio  iudicioconucniri 
pofiitad  fupcrfluum  rcddendum,an  vcio  vcl  c.xrpcd.ire(icbcat,  quoad  cmptor 
fo!u.it,ve)  fiircipcrcaclioiics  .-iduerfusemptorcai?  &:arbitror  nocfTc  vigcnduni 
ad  folutioncm  crcditorem:  fcd  aiitcxfpcdiarc  dcbcrc  dcbitorcm,  a;ir,  non  ex- 
fpcd.it,mandandasciadioncsaducrruscmptorcm,periculo  t.imcnvcnditoris. 
Quo  J  fuicccpit  iam  pccuniam,rupcrfluum  reddit. 
jid  ^  i.Sivtndlderit. 


R  A  T.  D  V  B.  Cicili;orvcndcn5pij;nu<;  nonpt?- 
fcnti  pvcunu,  /cdca]cc:c,vi  poftct  iiumrcpii.vprc- 
cii'  m  rcf<u.itur,  vriquc  hahct  lidcm  dc  prccio ,  icu-o- 
'<^uf  :  .  ivfcir  dominium  j>:}^ons  vctidiri  m  cm- 
^  prorci:  I.  i,.fitpr. !.  tivn  eft  nitinini  ^  c .  itifr.  de  at  ]iiir.Ttr. 
doiii.t\tt^  JoininimntransrcrTL  ..hotjui  non  poftci 
l.iHiodveni^di^<i.\.vt  rti  ^^^dewntr.cnipt.  Eigo  pctin- 
dc  cft ,  acrt  rotnm  prrcium  iam  indw^  ;ih  initio  folu- 
|Uc  imputct,  qui  (idcm  cm' 


buin  Atqui/itotumprccium{>ertcpifIit,ncmodu-« 
b«arcr,quufujx:rriuumpiccij  ,idcft ,  quadplusin 
prccioquam iii  dchiroclici ,  crcditorircftimcrc  pii 
|rnoratitiaadio(icdcbctet,vt  PauiiiiW.i./f/ifinr.fir. 
1 5 .<» . l .  (cnbir.  t.ijtti en /</if  ji  1. i .1  .fiip..ul l. .itjuilJ.f  tltttt 
±t:S.i.i»fdepif,ntr.l.irtdiloru  i^jiif.dcjnrtJ.Y!t..C.dtdt- 
ftra{t.pi^niir  \i.ii-  l i go cft c tia  1  loc ca (ii  in  quo cmprort 
lidc  habuit  crcdkorcic  prcdo.diccitdu  cft,vt  (iipf  1  - 
fluuprccijcx  pignoiis  vcndiriiinc  icdaeb,  crcctitot 
dcbitotircftitucrc  tciicntur.ncclitaudicdusltcogc- 
rcdcbitoic  vclit^vtvcldcbiri  (olucndidiccxpcCtct, 


tumcifli  .1-1 

ptoiisciu.i     ..uiu,:ii,  rropts(cniipci.muaiu-   vdnwudid^iiibuici' cictljtoic  .icboijc^^^cti.iuueji 


ANtONlI  FABRl  LC  RATIONALIA 


ibiaummquidcm  nthiadtbtureftfi  fojftftd in  fujpenf* 
ittAmlAirdMHtmScinfmelepsqtttdappjruitnon  cffe 
iiber.jloii.  Scdapcrtiu^  Marcianusin  rf./.^«ll»4'«W 
^C.dejelui .  aic  (I  qms  aljAm  tcm  pio  alia  nolenri  ttl- 
Heric&eaeiiiflaiic,  muieie  prill)n.tm  (ibli;;atio 
r.em  ,Etfipropancfucritcui£b ,  prolblidotamcft 
duratc  obbgauonem.  Etpaulo  poft,  fed  etli  <luoi 
£m<los  verbi  grani  pro  dcbito  dcdciir,  cui^lo  alte- 
lo  &Adofeiiuiiereint<^ram  obligacioncm.  Dcni- 
qae  mnc  icmvnam  proalia  (blueam  praEftarc  libc- 
jarioncin,  ciimpro  (olido  f^ida  cft  .iccipicnris.Sic 
&m  l.fnredttm  i6.f«i.Hf.Poinponiusfciibit,hkr- 
nus  pienoraitts  icre<litorc  vcnditusiir,quandiuin 
«acaulacft^vtpointicdhibcii.nonlibciaxidcbico- 
rcm.Et  Pauius  non  niituis  apcrtc  quam  clcgantcrin 
I.  qai  rti  98.Mi.rir.ait,  Rcrum au«in  lolutum  da;  l 
fiinrlulutioiicmnonpollc ,  ni<iexcucnrulibcrarc, 
fciliccc  1.  o  c.ifu  quo  cwrtumcrir  f apud  accipien» 
Wmrcmanfunis.Adii.  /./»&ir4b'.f;.(J(rM«nf  ciMtr- 
UMmn.tnik.  Atmconuarium  vrgct  valdc quodab 
In)p.Anronino rcfctiKttmeftin  Ififrtdmm  ^.C.d» 
tKi(i,Si prvdium  tibiprofoiutod.rtum  (ir.quod .ibis 
«(cclitoribusfuci.-j^ligatum  caufam  ptgnoris  mu- 
■tttain  aonefTv,  {«^noneominib  ctcdirorum  an> 
ttiiotu'-!  :iisi<:pip;-ius  pcrfc"!crarc.  Scdli  hoc  iure 
•«iedicoris&:  nignuiistucnc  tibi  cuichun  prxdiuni, 
Vtilem  cibi  aAionemco&ciSkdebitoiemcompetett, 


<]u6d1nHo(niodi  contndait  vioem  Tcn^lirioms  ob- 

tincat.  Cuiconucnitqucdinhaclcgcfciibitur ,  ac- 
commodacam  elle  acdicori  vtiicm  adioaem  cx 
empto  t  Qi^madffltxbm  fi  pto  Ibtttto  data  ei  rec 
ioerir.  Qjtuuis  vcrbis  alludcrc  Vidcrm  ad  tcfcii- 
ptuui ilhid  Antoniui.  tl^ah  vcio cuni ctcdttorim- 
pcrrauit a  Cxlarc ,  vt  iibi  hccst  iurc  dominijpi^nut 
polTldi  ic,  dici  polFir  caiUi.idu  n  ;ihinu  (Tc  vcndi- 
tioniliinilhinuia,  qiii  tanicn  nc  qiudcra  concra^us 
rll.  Torc|ucnc  (c  noftn  fiimmopcrc  in  his  locis  coi»» 
ciliandis.T  inquam  (1  clTcn  c  ifta  contcaria  &  incom« 
pacibilia,  Euiclv  pignorc  manctc  priftinam  dcbico- 
ris  obligarioncm  inCorrupt.-im  \  6c  v  tilcm  cx  cmpto 
oAionem  daii  crcdicori  qni  etlitflioncm  pAlIbs  cft* 
Nec  habenr  quod  rclpondcani,  ni(l  quod  Accni^ 
(u;s  piir.ius  docuic,  mulcijtn  rck-rrc  an  (pccicsd.ila 
iit iii  iblurjm pro alia ipccic«an pro  dcbi ; . > p.  lii  1- 
zio.Quadtamenridiculumeft,  pu^^::  icqiic  .ipntd 
ciim  d.  l,  qvt  res :::  ^rinctf.  Scd  quoni.im  longior  1  ic 
tta(ff.ituscft,vt  ex  iis  conftnt.qux  fciipltn-.ui  111  <rref» 
j.i.&^.Deudit  vlttmt  tetius  ChiUndu  «tj^.rx  dt  tmn 
pr.i^>!!.i!.  \uv.'^j  nLf  liusLic  iuljnhtis  qiuiii  in  .;!!  •?.'.'. 
ad  did.  difm.  i  j.de  euui.  piur.i  !i:c  nt^u  kribctuc^. 
Nam&  cv:ccr.roiniu2qnxad  huiusloci  intcrprcta- 
rioncm,&  adTribom.ini  in.^.num&in<c:tiamdc;e- 
gcndam  pcrtinciit ,  tatn  copiusc&:  flisdibicxplica* 
uimuskvcoihilnancaddipollecxiftimemus. 


I  f" rf prolios  nummos  foluit crcdirori ,  an lubct; pignoratiiiam adio- 
nem,qu.i(l  folut.i  p;-cunia,c]ua:ritui-.  &:coniLit,ncqucpignoratitiacumagerc, 
jicque  liocrari  poiic :  quiarcprobapecunianonlibcraifolucntcm:  rcprobisvi- 
dcliccc  numm  i'>  rcddendis  *. 

Ad^mU9$Mrifr^*f'  k^.d(fv!ut.  Minusfiquidcmcftreprobosnummo* 

daic  quam  aiicnos ,  ^uoniam  alicni  habent  iimm 

Rat.  dvb.  Eriaraaliudproalioiblmvolenri  v(nm,niamqncxftimationem,adeoqileltiumdo- 

'ttt«litoripo'-.r,  conntiiM'qjc  cc  c.i  iblitrionc libc-  niinum,  Er  fiiiu  cxcarumrcnimnumcro,<]u.c:;  i  •- 

XUk^utadcbetlibiunjpuurc  isqui acccpK,nec vi-  piunt  iundioncm  in  iiio  gcncrc.  Nummi vcrb rc- 

laHrvoleri  iniaHa,(.fiMHi/j'^>i7>C.Jey«/i't./<i7n»>*/»r-  probi  nonmod6viaffinaJlamhai>ent,nulIam^ne 

tcni  i6.S-ficint:'.m  '".i^rr .dc u)n.U.:i.inde\>.l,in  dttin  .Tflim.itionctn,  vt  r:i\!niiis,fcdncqucdotninuin  vl- 


 tanquam  .  -   ^     -        /.  -  - 

gq^t^ti^i^m^iftti^n^m^nKe.Repfobapccunianon    fcd  dctcriorcm  fa(fbm,i.}.§.yirA/J(r4  fupr.tit.fr«xJ.u 

potcft  liberare  foluentcm ,  quta  ncc  vUam  habcc   %firai6MrJq»^JMtt  ftbi 35.$ ix SaJefilia.qaui» 

a:fttmacionem ,  niG  qua:  conftitnta  eft  i  leciflatbiei^   to  ttdti^s  ubetari  debct ,  qui  probos  nnmmos  de-» 

^magiftracu,  cuiusdcearc  nocio&iurifaicliocft,    bcns  ,rcprobosfoluit  ?  Ncc.truidcft,(ipccuniaic-« 

probis  autem  <famtaxac  nummis  non  icptobis  s|ut    ptobaiiicritdcamplbrcad^iobaca,vt  Banoluspoft 

«lolisxftimariodirrAaeft/.  ^.fMfrMmlitJmrJL^iii   Acotriiamconcludit,  qmaeRatomeftmfiibltan' 

tgqiiod  cert,loc,l.(rc.iiC(:r  i  o  1.  infr. dc  foliit.  ^tftimirur    ti.nli  qu.ilit.itc  ar^.  l. in  venditionibns  9.  <>. iiwff  qHsrunr 

enira  nammus  quibbct  cx  matctia; lua:  bonirate  &    inf.dtimr,emft,l,i.tn fin,de0pt.hgat.lmu  vcro ctiamii 

^alirate,.qaac  in  Repub.  ben^conftituta  (bmp«  liquircprobosnummos  in  folutuinaccepit,eoscx-* 

"  '  '   '  pcndcriC|>rob()nis(5\.'prub:;,.-!dhiicidcnuUccndimi 

eit,  iioiuiualicoiiim  jritim.uionc.vtAccurhustcn-» 

tat,pr^ftarcpo(fit^4|nfnaUacft,vrdi\inuis,ledqaiv 

licct  rcptob<»s  nomnu»  non  pollit  rcddcrc ,  qnos  ■ 

iam  cxpchditjtamen  necip/efibcratuseftabiisctc* 

ditoribusquibus  /biuii,  viidcm  Ac^ucfios,  jcpoft 

cumBatcolusdooet.I<leoque  hccvidcripoieftGa»  . 

ptare  lucram  ex  damno  alieno ,  cum  ipfe  nalhtRi 

lucruin  (cnriat;Longp^1ie<Iiuerfi  IpL  cn  >  t  i>,  ii  quia 

alicnos  nummosfblueiit ,  tquoru  dommiu  ir.  pofte;t 


vna&c.-dcm  cdc  dcbct,  vr vn.i <];to--;ue  (cinpcr& 
ybiqueaccciu  lirx(ljm.itio(.'.i.5t/c(«/iM«r.Ciiade 
Kplutafcripnroasin  ti.TCtttunoftrodcvariis 
ni.iriorum  dcbirorumioliinontbus.  Et  vero 
ccprobos  numnios  pro  bonis  &  probisignor; 
cipitfiaetnlblatum,iiaeinaeditum ,  .lutqi 
dc  cp  u'a,  non  t.im  pacifcitac<iu4m.dccipicur,  vt 
punus  loqiiiturin  /.  qut  ctimHUtrihu  tf.i.quiperfi 
*»fc«OT,/5/;>.</f<"''4»pff.ncqueerranrisvoluntasvila,vcI 
«onlenTus  vilu$eft,/./«/iM(Jt4  xoJesqiu  &aqiidftku 


«nmid.(.mAil  (•ii/?H/!riiitf.f .fHr.dr^fRtf &aqtu fhm.  "^nadasfit.Conualcfcitcnimperhlcdbnunij  acqui-* 
#rfo»!l.  Fificrcii^o  ipfi  iniuriaii  dcbitor rcprobos  lirinncmfolurio/.in.iftifiij.^.yjdffyim/ww»  fupr.dt 
ammmos  Iblucndo  lilMM||^>  qui  ncc  alicnos,  (fr/u^.tn^tii.PccuiuavciorcptolKiquxcanquiptoba 

danm^ME^p^t^^/i/ffitt^S.  cxfcg^cft, wcf ffii|is htptob«^jkyiqd^^ 


'^liaiiiuisprabtfsc 


Digitized  by  Gopgle 


DEMGN.  ACT.  VEL  CONT.  LIB.  XIIL  TIT.  VIL  7,1 

iil  ncgoriationi  danci".  .iccjptum  frrri  dcbcr  aut,  damnuminfcratur.  Multonugi«nclibcit.iti<lfc  vti- 

ftiiltitixaai"icnris>vrm /.rf»(.'/jrorii.rf<-fcjn^rf.»'f/<^.  lirari  commcrcuuum.  Iraquc  cumiudo:  qailibct 
vetiduj.i^  .cicn-irc 
bos  nimiiiK 


pro-    boni  &innoccnris  vin  ofHcio  fun:'idcbcat,  proti-  ■> 

.......     n,tf  .  I  .  /:..'  ..1.  ■       _  '    r  'r> 


quotuin  vfuB- 


.  ...     .  j  .1  ..  .  ..^L  pt-rit  libcra-    nus  cornirnpcnda  liinr  ilh 
bitur  dcbitor ,  quia  non poicft  vidcri  dcccpifll-  crc-    non nili  malusclli-  porcft ,  vtTaiptum  cft in  <i J.^.i.  ■ 
ditorcmi/^ijMbdccLpmm  lc^.tuter^cA-i.rcTf.fedfi,   uSc  con/cqucnrcrtollcndipcnitus  nummi  n-probi 
/fiow (hp- hu  ttt.  /.1I4JH  ft  fut  io.fupr.demvuidti.       ' .  non  rctidcndi,ii/J.af(f<fflrioi.ir  felut.  Nccaliicr  Vl- 


a  Riprebis videtiiet Hitmmu rtikltndii, Bi^r^bvn 
Qui  rcicnsindcbiruinioluit,  nonrcpcrrr,  qntado- 


pianum  liiclcriplifleiaUt  icniiJlc  arbitror,inagi(cjHC 
cfleputo,  vtpoftrcmah.ee  liuius§.vcrbaTribonia- 
no  .•idlaibi  oportc.nt,  qucyi  iiiprailitlum  Paulirc- 
iponftinvn  d.  l.ft  tiim  durumftfclltrtt.  Non  animad^ 
ucncntcm  ,  longc  aliam  clic  i.i^ioncra.ciuscjuirc-* 


nailc  %  idcrui  l.cunu ptnrrorm ^.dertgul.m.l.mdt- 
hitum<).  C.dtieadid.^drb.  Ergo  nrc  icpftcrKcjiii 
lcicnsrcp!'  ' 
iudcbiru 
mosicdcbc 

tffum  donandi  qm  babct  animum  drdpicndi,  in- 
<juit Bariolus cx l.fi  tiniAurmii  ^oJtfolut.Sicm  Si dc 
codicimuf,  qtii  animodcprxd.indi  aliciia  nc'«otia 
i/iuafit^^' incialiquid cxpcndit/.y«  fHj>fi/< 6.  ^.fed& 
fiqiiufupr.denegot.gtjl.  Scdramcn  vcrumcft.,  quod 
Accuriiusriotatrcpctcrchuncnonpon-  ns 
rcprobosnunnnosfoluit,  qniarocn.sh  .  .  ,  vt 
Paulut  rc/pondct  in  dd,fi  (imi  Mrttm.  non  qoali do- 

naucnt,icd  quia  pcrcrrorcm  trciilcdicinon  potcft,  niinin)oslubcrc,nihil  pl.Mic  inr 
quod  (ciciis  f ccir :  Condicio  autcm  indcbiti  nim- 
qiuni  locum  h.ibcrc  potcft ,  nili  probafootrorc  fa- 
dhjVtfopius  diximusad  fif./irpf.Mtwi/j.^if.nfA^.  An 
"ergolcqiirraurtcmpcramcimim  nUid  <]Uod  Paulo 
pbcuit  in  d.l  fiiNm  jHfww.Vtpctcntcni  tcnumnios 
probos  cjuOs  tibi  dcbco  cxcepitionc  doli  (timmo> 


mos  (bluir,Mnqiiam  qui  (cicns 
,ciim("urcraonrcpiobosnnm-  p«'obosnummos(bluir,6v:illiusqui«,umauriuiiprt>»'^ 
>cic,lcdprabos.  Dtc.  Non  habctani- '  miiUlctfoluitis  ptoauio  ignoriifu. /Eris  cniiii  &""* 

vflis  .aliqv  .  cfv  \-aliquaa:llimario  ciuus  comnior'^ 
dmn,  fi  I !  c  vclit auri  crcdicor ,  3c  nihilomi-  • 

niisaurum  pctcxc,  doloccrcctacit  quipcriunsOC-.^ 
caiioncm  (;aptatluciiim  cx  damno  aJicno,  id:'oque 
doli  inali  cxcvpuoac  icjk  iitiidus  cft  [.i.nifi,de  doli 
rxcept.  quam  accommo<1.\ii  ci  quoquc  arquum  dlT 
qui  dccipicndi  anijMO  jts  pi<;  riuicrlljiuit  ^  quoni.irti'' 
&  iplius  inccrcft-  ialctm  xs  habctt.  At  rcproKos, 

ifohut,'^ 


ueam ,  ii  nbh  rcddas  rcprobosi  quos  acccpifU  ?  Sic 
pimr  Accurfius  morus  e.\  his  poitremis  vcrbrs  hn-^ 
iUA-  i.&  txd.ifi(!tmjurum.Sco  hoc  probarc  vix^ot- 
Cim,  qm  vjdccMton  ficri  k»cuplctiorcm  cx  ahcnc 
damno  cuni  qttircprobos  nurp<;ios  rcrincr  pro- 
bospcru,  cum  icptobacpccunia?  nulliislit  vUis,  vt 
djximus,  iiullaqtic  ar/hm.uio.  Ncquc  vcro  quic- 
quam  vidcii  poicft  inrcrrde  iiiius,'qui  rcprobos 
nummos  dcdir,  vtcos  rccipiat,  quippc  qmbiis  nun- 
quam  nid  in  aitcnusijdamnuin  (it  vliuus,  (icutdc 
malis  mcdicamcnris  Sc  vcncnis ,  &"  hbris  nugicis 
aliiiquc  huiufmodi  rcbus  dainnaris  (criptumcft  m 
f.4.^.i./i</>.l  '  ' . rNon  ciiiiii  ioluni  ii\cc'rc(Thc>- 
fninis  bcnc 


nccli  ignoiansiolucrir.  >*cc4ii  1.  nctiiquis^ 
obiidar,  podcqiicmhbcu  tiauiid  habcrc,  quou  ci 
non  cxpcdiat  hal>erc  Itg.tifunda  i^.fuft.  it  fmiit.  Id 
i  nimrum  verc  dicuur ,  tiiin  nulU  m  cam  icmauc" 
acl:ioai]rc>i.iptioncccllatiacft:  CiWadiuncsaiu',, 
ejcccprionccf 
quifqucacqmcac 


/.?.^.i.</f  ivTPJof' '  .i,i.,c.y«.- 
iifi/.  NonaiuciiipolJit ..  t|iram, nifi 

curacx iuib&:boncftac4u(uiiitcrclt  /.  h^.fcitnditm 
fupTjidexbib.l.(aiM  itnirfutt  tc.iufrJtfuri.Almdiiind 
cit,  Acpcu  quid  pollc ,  .diud  vcro  rf  ddi  dcbcrc.  Jlc^^. 
petirioHt  pcrViam^crionis,  rcdditio  autcnuxtor- 
qucripuicft',  ctiaiifpctviaincxcepdonis,  (cd  illud 
tanicnvtr/quc  canunimccl},qucunofim.4g:scxcfc^' 
prio,quaiii  rcpcririo  tlari  vnquamporcftci  cuiusnf** 
hU  imci,cft ,  &-qu^ciucJC iulb      :vu  ([.i  c.n\C:i  ,.vt 
dudmus.Et  hoc  cll  quod  ad  tntnuin  huius  JcgfV  icriU 
pilmus  Tribonionum  in  hac  lcgc  (Iib  Vlpiini  ndi 
uiinc  loqui  Jspiiis  contra  knium  Vlpiani ,  ccrtailt*' 
^uc  iuris  t^uoncqi.  £o(  autcniTdboniaoimanus* 
mani&ftitfrin  $./?(/.  * 


>  .:ticihonutiefai.j$*«w'tf*^<r.$->. 

&l.fen.infr.dt  firu.  txptrt.  Ccd  ctiani  pnHiidcri  quan- 
tum  ficri  porcft,  nc  cuiqu.ira  mottali^  iniuria&: 

•  X  ^  Si vendidcric  quidcm  crcditor  pignus  pluris,cjuam  debitum  eratjnon-? 
dumautcm  prctiuni  ab  cmptore  exegcrit:  an  pignoratitio  iudicioconucniri 
polTitad fupcrfluum  rcddcndum,an  veio  vcl  cxfpedarcdcbcat,  quoad cmptor  . 
foluatjvcl  fufcipcrcadiones  aduerfus  cmptorcm?  &;arbitror  noclfc  vigcnduni 
ad  folutioncrfi  crcditorcmifed  auc  cxfpcdare  dcbcre  dcbitorcm,  aut,  (i  non  ex- 
■fped.u,mandandascia6lionesaducrrus  cmptorcm,pcriculot.ifnenvcnditoris. 
iQuod  fiacccpitiam  pccuniam,fupcrflu  '''''' 


Ad  ^  z.Sive0diJerit. 


lu^nonpr^- 
mrcpusprc- 


Rat.  DVB.  Crrdirorvc!  ' 
*^<enripccunia,fcdcalcc;c,vij  li 
*  umVdtuarut, vtiquc h.ibctlidcmdcprccio,idco* 
rrnnifcrt  dominium  pignoris  vcnditi  in  cm- 
jm  f.  efinouum  ^b.tufr.  dt  acjuirjrtr. 

^  '^lfiN.q^tllkl  'lominiufntca^hrrrc  alioqui  non  podcr 
'i.ijuodviiiditU':>).l.Tt  rti  ^i.dttentr.anpr.  F.rgo  peiin- 
dc  cft,  acH  toriim  prcciun;  lam  ind^  ab  initiofolu- 
'  .tUmcifuiircr;  Sibi  r.3mqucimputct,quiiidcmtm* 
"^touj  quam  iecutus  rii ,  pro  pcxtenti  pecuniAha; 


Tom.  lll, 


umreddit. 

biiin  A  rqui /i  totum  preriura  petccpillct ,  nehip 
bicucr,qtua(ijpciHuuminca)  ,idcft ,  qudidpliis  {ii 

piccioquami    '  '     jclicr,  cm  '  .'limcrc  pfi 

gnoratitiaact  . ;  ..ret^vtr...  .fcntiat.rift 
ij.^.i.  fcribir. /.//«» «arrfff  in.i.i.fupMdl.AqmU.fi  ititef 
tr:^.i.iiifdepijin«rA.ircditorin^.itif.dtfarc.l.vltS-'dedi- 
firitll.pignor.\di  i.ri;oc(lctu  Ihh  ^i.  inqtiocinptori 
iidchabuirac<litordcprci 
fluuprccijcx  pignorisycnii'...,  .  . 
dcbitorirclbtucrctciicanit.ucclitaudicdusii  cogtf-i 
rcdcbirorc  vclit,Vl  vd  dcbiri  fuhicndi  Jic  cxpctlcr, 
■yclju4iy<iji^ii>^^ikf Vt  crciiicoic  adriaiicnctidiiuen 
"^■^;-.'  -.'  NNn  j  y 


taberi  liba-jtionnn^cin  finc  lcgis  (7Hu.tp(.,i.«ir«!.f(  ijfe  nncar.  Cuiconucnirqticilin  Ii.K-Icg?rciibinir,  ao'- 

|»t?r/«fjw.  ScdapcrausMarcunusm<i.i.yi<i««rfiw«»  coiiimotl.itam  cllc  crcuiton  vcilc:n  aclioiicm  cr 

^O.dcfolut.  airii  quisaliamremproaUanoicnalbl-  cmpto:  Qucmadmodum  ii  pro  fblutu  data  ei  re* 

ucriti^c  c.i  cuidta  l!c,  m.mcrc  prifliii.im  obligado-  fiicnr.  Qjiilnis  vcrhis  alliiik-if  v.LicTui  .id  u  kii- 

Hcm,Etiipropartchicritcuiaa,  proiolidotahicn  ptum  illud  .Anconini.  ^^'fi  vciocunicictbcotinW/ 

dofaie obj^Oonem.  Etpauli»  p.>ft,  !cd  ctnduot  pcrrauitaCxfarc,  \y  (ibilia-.uiurc  Jominijpignus^ 

fiuidos  vctbigrati.iprot!cbiroiii.d(.tir,cuj6loaltc-  polltdctc,  diti  poflit  coiitradumiilumcfle  vcndi- 

lo fufldorcmancrcuitcgram  oliligarioncm.  Dcni-  tioninmiUimun>, quitamcnncquidcracontractu* 

-iqiietunCKinviuun  proaliafolutam  prseftarc  libc-  cft.Torqucnt  lcnoftiiliimiiiopcrc  mhislociscoo' 

rationcm ,  cumpro  folido  kda  cll  accipicntu.Sic  ciiiandjSfTanquam  li  cflcniilUconctana&incfNM 

&  in  l.ficrt^t»  iGjttd.  tit.  Pomponiusfoibir,  fi  icr-  patibilia,  Euich»  pigaore  maneic  ptfftinam  debiroiv 

nacpiKBoratus  acrcditoic  vctiditusiit,i]iundiii  in  risob!i^.ino;Kin  l  uoirupt.im;  &:  vtilcmcxcmpto 

caon£eft»vtpoifitTcdhibcri,iionJibciandcbi[0-  adboncm  daa  cicdicoii  qui  ciydioncm poJlus  eil... 

rem.EtPauhu  non  minus  apcrtc  qo^m  cleganter in  Nec  habent  quod  rcrpondeant,  ni/i  qiiod  AcctuF»  ' 

J.eim  r(U)^.cod.tit.m.,  Rciumt^u^cin  luluriim  Jacs  fiuspiimus  docuit,  niulriim  rcftTtc  an  fpccic?d.il4 

iunrlbluuoncmnonpollc ,  n^icxcuciituiibcrarc,  fitin rolummptoaiul"pcctc,anpiodcbitopv cuj.i.i- 

li^ceteocajaqaoccrramAdHlIasaPudacdpien-  lio.  Qupdtamcnridiculumcft,  piigti.itquc  apnt^ 

tcm  rcmrinfijnis.A  Lid.  /.  Uhtr,%  V.C.  definfnit  &inter-  cum  ii./.^ir«  rts  hs^n^.  Scd  qiiomam  longior  l.ic 

{«(.«inii.Miii^.  At  iii  LHinariun  v.gc  t  valdcquodab  trad.'icuscft,vtexiisconfhr,qiiu:rcripraTiusmnT»r» 

Imp.Anioninorcrc  nioimcllin  l.fiprtdium  i^.C.di  7.i.&^.De(MdMvUim 

tuid.Si  pr^aium  tibipro(b!utodatum  iir,quodaliis  fn^fMt.  longs  roeliiisaclubtilius  qtiainin  aJlcgar*% 

crcdicoribus  fucta«)pltyatuin  cauiam  pignorij'ma-  ad  rfrff.  itfln.  to.ie  tmS.  plura  Kic  non  fcribctncs* 

■1UanilUMlcflK»tdsftnoncominusctcditonim  an-  N.im&  c.vtci.iomniaqu.cad  liuiusloci  iiitcrprcia- 

tetiomm  :us^p^aspericucr3ic.  Scdli  hoc iure  ctoncm,&:adTriboniamnunum&inrcitiamdc:c«  ' 

•cieditoris&  pignotishieiittibi  eui&om  pntdiam,  gendam  pcxtincnt,t^copiosiA:  fiisiibiexplica^ 

IVtikmQbiawwMmconiadcbitoteinaHiipetetc,  iiimustvcmhilnnncaddipoll^exi^iinenuisi  . 

I   ^Qui  rrprobosnummos roluitcrcditori,anhabctpigaoratitiamadio~ 
ncm,  a  u.i(i  foiuta  pecunia,  quaeritur.  U  cooftac,  ncquc  Dignotadciaeum  agerc^ . 
jiequeliberari  poue :  quia  reproba  pecuhia  non  liberatloluentem :  reprol^jsii^' 
delicet  nuiumis  reddendis  *. 

j§J^,U^unfrtk»t»  iiifr.ilefi.hit.  Mtnusfiquidcmcftrcprobos  nummoS 

darc  qium  .ilicnos,quoniamalicni  habentiiiuni 

ItAT.  DV>.  EtiaraaUudproaJioibluivolcnti  vliim,  luamqiieieftiniaiionem,adeoqileiaamdo« 

creditori  porc.1,  contiivMfo.^c  cx  cafbluno^K-  IiLx,'-  nirnnn,  Et  uinc  cxcarumrcnimiKimrro,quxrcLi- 

xaao,«^iuadcbct]ibiimj>.ii  ucisquiaccepu,iiccvl-  piunc  tundioncmin  liiogciicrc.  Nummi vcro rc-* 

|al!tvol&i iaimiii, /.»'.<)  '/j'i  t7'CMf9lHtJ.finmftr-  probi  nonmod6viiimniiUumhabent,nulIamque 

tr)»;  it;.^.(iceitt»mfiifrJtcettdi^.indehJ»m  iim9.Su*  seftimacioaem,vtdiximus,icdncqncdoininumvlo 

it^.de d^iu&Mipuftini.mend.  Eieoettamisquire-  lum  neanideiempubiicam.  Rcproboscnimnutrh* 

ptebosnummoiptoboni-s&rprobis  foluir,  libcra-  iTiosinrclIigpquilegcpublicafuntreprobatiliuccit 

nit,  citm  Tolcnnloluedtnon  inuiiot  &  conicqucn'  pioba  mateiia  fint,  iiue  eximptoba.  Qu6d  li  ncc  il- 

cer  tanquam  Hbetatus  debet  habere  diieftampi-  lelibetatnr,qati«niipiam  rcddirdfrbiiamquidcm, 
gnoraciti       "  — 


.im  ,1 


dioncm.DEC.  Rcprobapccunianon  icd  dcrcrioii.  ir,  f"iiflanij.;.^ .yi  mW;.M  fiipr.tit.prt).K.l.i. 

.potcft libctarc  Ibluentcm  ,  quia  nec  vllam  habct  'i.Jirtii6ji^r.dtpofitA.qui Jiiii^.^.ttt finMfeUu.fiuan' 

«ftimacionem,  niit qac cQnltitDcacft i  leciilatore,  to  mirtus  ubetaii  debct ,  qui  nrobos  nnmmos  de^ 

&:m.irrin:r.uu,  cuius dcca rc norio5L'iui:rJic>io c/>,  bens,rcprobos(bluit  >Nccaliudcfl:,(ipecum'arc-» 

probis  autcm  duiuaxac  nummis  nun  icjitobisaut  probafiicritacampibrcadprobata,vtB.utolii$poft 

«lofisxihmariodirvdbiefl ^.fuprJi  m  Ut.itirl.^,it  Accuriium  concludit,  quia  crrarum  cftinilbbfBtt* 

evqmd ctrt Joc.l.cTe!!iror  \  •>!. tnfr.de  foltit.  yEftimatur  tiali quaiiurc  arg.l.in  vendittoinhm  r).^.mdt  qturitttf 

cnim  niimmus  q.iibbct  cx  matcna: iux  bonitatc  &  inf.dec9ntr.ttnptJ.i.in fiii.de opt.k^at.lmoycroctumG. 

qiuUrarc,  qux  in  Rcpub.  bcnd conftiiata  (emper  isquircprobosnummosm  ic^hitumaccepit.coscx- 

vna&cadcm  cflc  dcbet,  vtvnaouoque  fi:tA>cr&  pcndcritpiobonis&probis.adhucidemdiccndum 

vbiqac  ac  certa  liratftimatiorf  Xj  Jtti»  utjur.C^  de  eft,  non  quali  corum  atllimarionc,vt  Accurliiis  ten* 

tepluca n. riu;imus  in  n .1  chmnoflt o dc v.uiis num-  tat.pr^ftarc pollit,qu(niiiUcft,vtdi vimus,lcdquis 

niaiiocumdebitorumlblutionibus.  Etveroisqui  licct  rcprobos  nummos  non  pollit  teddeic  >  quoS 

•cprobosnmnmosprobonis&probisignoranslc*  iamexpchdir,taroen  neciplnibentnieftabiisctc* 

cipit  liiii.-i:il''liin:m,  liiicin  crcclirum,  .lutqu-ialia  ditoribusquibus  Ibluit,  vridcm  Accurfius ,  &poft 

,  (lecauta,nontajnpacirHyturquamdccipitur,vt  Vi-  cumBartolusdocct.  Ideoquc  necvidcripotcftca*  - 

|Hanu$ loquiturini.fmniwlMiirt(Mr  y.i.qniperfaOa-  piare  luoum  ex  damno  afaeno ,  d^m  ipte  nalhmi 

rum.i^io.i^tTrjnjCiL^.ncqtK-errsnris  volunr.T^  vll;;  vfl  lucrum lcnriat;  Loni^cquc diucrla  Iprcicsgft,  (iqifif 

«onlcnliis  viluselU./itliJOff*»  i0.deaqua6'aqHiip!uii.  alicnosnummosioliicnt ,  quorudominiumpofleil 

gnini.Lmhil€»n{h^iuui.i.9lt.ied^&4qiuptuu.  nadh]snt.Conualcfciccnimpcrhacdoniini;acqui* 

lu-cend.  Ficict  crgo  ipfi  iniuria  ii  dcbitor  reprobos  £tionem£)ludo  Lindehiii  1 5.  h.fedetfi  mmmt  fupr. dt 

nummos  Ibluctido  libcratetur ,  qui  ncc  aJicnos»  <Mi8jiiM.Piecuniavctbrcpiobaquxcanquaproba  - 
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eft  ncgori.irioni  danris  acccptnm  firrri  dcberaat 
ftulntiaraccipicnriv.vtin  l.rtHdtm  n.dthsrtd.rtlaci. 
vettdtt.l.i.ji  '  '  PUncJictcditorliicnvrcpro- 
bos  ni!iri,ii  ,  oni':  ?c  prouusacccpcrit  liK*:a- 
birur  di  bitor ,  qiua  non  putclV  vidcri  dcccpinccTc- 
ditorcin  ircijnb  dc<.\  ['tiiin  /s/j.  tutcr \(i.^.i.r:rf.  f;d  fi 
fikm  frp-  f'9i  fit.  Lii^m  fi  fnt  i6.fupr.iUrnrtn<iii . 
a   RiproiitfVidtiuttiiuwwifTidift.id:!.  R  a  t.  ri  v  b. 


d.tinnum  infcratur.  Multo  nu^jisnc  libci  r.iri  tfc  vti- 
litati  conuncrcioium.  Itaquc  cum  iudc.v  tjailibct 
boni  Cik.'innoccntn  vin  ofHcio  fun;;idcbtat,  pron- 
11115  curniinpcnda  liint  ilKi  c  ■  . ,  quonmi  vtii» 
nonniiima]tKc(Iipotclt,vt(vtiptumrlliiu/.i..4.». 

i.nnfcijucntcrtolJcmiipciiitu$  niiiTinu  tcpiobi 
non rcildcndi.u J.af(i'iferioi.rfr  feltit.  Nccalucr \'\- 
piannni  iiic  lcripliHivitJt  lliihllc  fitbitror,iu.!j;ilijiic 


QnikicnsindcbicuiP.loluit,  iiorircpcttt,  ijuitdo-  cflcputu,\t  poibcuuh.ct  liuiusJ.vctbjTriboni.r- 

nahl-  vidcrui  l.cutus  ptrtrroTtni  ^\.dt  re^ni.tur.l.tndt-  no  .-ullaibi  opoitcat,  quciji  (iipradithimPaulia-- 

hituw '-).€. dtiC!  '    '       n.c  rcprtct  iscpii  (ponfHttvn  i/. /./«  («(« ifMrHJ«/f/W.'<T/r.  Nonaiiinud- 

lcicnsicpiobo   i          .  itjii.uiicjui(cicns  iicrtcntcm  ,  longc  aliam  cllc  i.itioncm  liuujuitc- 

iiMUbituin  (blucrir ,  cum  (circt  fiou  rcpiobos  niiiiiw  probos  numinos  ibluit,&:  iUius  quicii  in  aurun  i  jiro- 

mosfcdcbcrc,i'cd  piol»os.  Drc.  Nonhabcrani- '  milillQtfoluit.T:';  jMoaiuo  igiuirami.  A.m  vunw  Hc, 

inum  donandi  cjui  b.ibci  animum  drcij>u-ndi ,  m-  vflis  aliquis«li ,  iJcalujuaxrciin.ario  cuius  commo-*' 

quitBoxtoluscx/.yi  tHniJuruni  ?o.rff/e/pf.Sicut  &dc  duin,ri(ibireri!icrcvclitauncrLditor,&niliilomi- 

co dicimus,  cjiii  aiiimodcprard.indi  aiicna  ncjforia  niisaurum  pctcrc ,  doloccric  iacit  vjui pcrimi.soc- 

inuallt^Jv:  in caalujuid c.rpcndir  l.fipiiptHt  i"..  '^.fed&  ciiloncm  qaptarlucnun  cx damno alicno,  ■d:'oc|UC 

fiqiiufupr.dtn't»ot.g(Jl.  Scd  tamcn  vcrumcft,  cjuod  doii  nialj  cjtcxptionc  icpclitndu.s  cll  l.i.infi.dt  dali^ 

Acairiiusnotat  rcpcrctjlni.acnonponcMjuiicic.ns  txctpt.  quain  acconunod.i.i  ci  quncju?  .TTtjuum  cil"' 

tcprobosnummosfoluit,  qui  i  fcncnsioctccit  ,*e  quidccipicndianiiMoas  jiin  -mo-Ibiuir,  quoni.im 

Pauluircfpondctm  <f./.yj  ivfjf/,i;ir/f>«.  non  (joalido-  «l^  ij  lius  inicrcll  /altiin  a:^  li.ibi.ic.  At  fcprobo!> 


naucrit,(cd  quia  pcrcrrorcm  tcciHcdicinon  potcft, 
tjiiod  lciciis  tccit :  Condicio  .lutcm  indcbiii  nun- 
quamlocumhabcicpotcrt,  niiiprob.UDciroic  fa- 
dli,vtfa;piii'  diximas.id  ttr.fnpr.iiciofidut.tndeb.  An 
CfgolccjurinurtcmpcmiiH  ntum  ilUid  <-|Uod  Paulo 
placuit  i.i  d.t  fitiim  iUtnifn.Vtpctcntcm  tcnuirunos 
probo:?  cjurs  tibi  dcbco  ONCtYriof^c  doii  /iimina-  cxccpti!' 
ucam ,  li  non  r.-dd.is  rcptobov  cjuos  acccpilli ;  .Sic  qiiik]u"c.jc;( 
p^r  Accadius  motus  c.\  his  poftrcmis  vcibii  hti- 
ias  i.<s-txd.l.fii;ini.tttrum.S<:d  hoc  probarc  vixpof- 
ilim,  cjui  vidco  .Tcjn  licii  lociiplcnorcni  c\  alicno 
dainno  cum  cjui rcpi ol)os  nuir  •:!<  >s  rctincr ,  pro- 
bospcric,  cum  rcptoba-jH.ciiiiia?  nulliislicvliis,  vt 
dixinius,  aiill.iqii'-  j:/rJmatto.  "Ncquc  vcvi>  qiiic- 
quam  vidcii  potcll  iiucrcllc  lilius,  qui  rcprobos 
nummosdcdir,vtcostccipiat,q«i[>{>cquibits  nun- 
qu.-im  nili  in  altciiuid.tmnuin  lit  vfurus ,  licut  dc 
malis  mcdicamciitis  &  vcncnis ,  hbns  inayicis 
ahilquc  huiiilmodi  rcbus  dainnatis  lcriprumcft  in 
l.4.<i.i./if^.r.»J»if/.faf/r.  rNoii  ciiiin  uiliim  intcrcitho- 
fninis  bcnf  iicio  adhci  bomineiu  i.fi  rtttduer^.  S- 1. 
erl.ftq.iiifir.dtferu.txport.  (cdctiamptf^ouidcn  qu.m- 
nim  hcri  porcll,  ncciuquam  mortalium  uiuina&: 


nuiMv.os  lubcrcnihilplam)  iiitcrciUii.jqui  foluit, 
iiccli  ignoiansfolucnt.  ^ftcadftni  pcrrinctliquis 
obircat,  pollcqiicmlibcutiamulh.Tbcrx',  quoil  ci 
iu)ii  cxpcdi.ich.ibeic  leg.eifurtdtt  i^.fupr.dt  fiTuit.  Id 
'  nim  tum  vcr^  dicuur ,  tiim  niilb  m  cam  icm  auc 
achoai"!  '    i     •   ("'Vv  ;lioncs:iut, 

■  iC .  vtlibl 


.i:i/ijiiam,  ni/I 
li  l.^.  i.fihnJinn 


^.atttri  l.i.^i.i  i  . ,,.  . 
{i<:i:/.  N  u  n  .u  t  ic  1 1 1  po  Jit 
cumcx  iurL!i5i:l!onclKii...uUiij 
fupr.AdexbibJ.ctiiui  uiitrfuit  i.'^,iuj).d(  furt.Aliini  t:ini 
cit,  fl.cjx'ri  quid  pulU ,  aliud  vcro  iccUii  dcbcrc.  Jie- 
pcritiohc  ptr vi.uiiiic^rionis ,  tcdditio .niiicmcxtor- 
qucii potclt ,  ctiairt  pci  viain cxccprionis ,  (cd  ilhic! 
cinicn  vtnqtic  coTnmuiiccft  ,quoci  non  ni;jgis  cxcc- 

I>tio,qu.imrcptt.r'..  '     ■,  .  .  •  '"!.  ,  ;  i",  ni- 

liJniic^cfljiiiqui  ,t 
dmmus.Et  hocclt  wjuoi.ladiniiiu  u  iiuiusJcgisicri- 
pfimus  Tiibonianuiii  in  li.ic  Icgc  liib  \'lpiini  no« 
«liiic  loqui  Ixpius  contra  linlijm  V!piani ,  ccrtain- 
quc  iiins  ratjuncm.  Hiir  autcni Tribouiaui nutms 
mantfcftiorin  ^.('ti/.  ' 


'  z  ^Si  vendiderit  quidcm  crcdiior  pignus  pluris,quam  debiuim  cratjnon- 
dumautcm  prctium  abcmptorc  cxcgcrit:  an  pignoratitio  iudicioconucniri 
pofiitad  rupcrfluum  rcddcndum,an  vcio  vcl  c.x(pc(n:.ircdebeat,  quoad  cmptor 
folu.UjVel  rufcipcrcacliones  aduerfus  cmptorcm?  &:arbitror  no  cfle  vigcnduni 
ad  rolulioncm  crcditorcmt  fcd  aut cxfpc^iarc  dcbere  dcbitorcm,  aut,  li  non  exn 
lpcdl.it,mandandas  ci  adioncs  aducrfus  emptorcm,pcricuio  t.tfncn  vcnditoris. 
Quod  fiacccpitiam  pccuniamjfupcrfluum  reddit. 


Ad^z.si  vtttdt^erif. 

R  A  T.  D  V  B.  Crcdirorvcndcns  pignus  iionpr^- 
fcnti  pccunia ,  fcd  ca  icc;c,  vr  poft  cciTum  rcpus  t>rc- 
aiir.i  ftftu.itur,  vtiquc  h.ibct  lidcm  dc ptcCio , idco- 
qiK-  ■    •Tcit  (lominiuni  pijMKitis  vi-iidtti  m  cm- 
j  j,.f«pr.l.nvn  eftnoinim 46.1nfr.df  aC']Uirjtr. 

Wcwj.qi^^  .lominiiunti  •  Iioqui  non  pollci 

i.ijr(ff((j'«4»^n >,)./. rr  rts  v  .......  .oJipr.  F.rgo  pcrin- 

dc  cft ,  acili  tonim  prccuim  iam  aidc  ab  initio  folu- 
ifiiii^'-  '      ■  amquci"   Miifidcmcm' 


buit^  Atquifi  totumprcciumpcrccptlHt  ,ncmodtSi 
bitarcr.quia  fupcrriijum|>iccij  ,id  ill ,  quodpliis  in 
prccioquam  iii  dcbjtoclict,  crcditorixc/Utitcrc  piT 
^ioratitia  adlioncdcbcrct.vr  PauIuiW.i./ffi.VMr.fif . 
I } . § .  I .  fcri b i t.  /./;if J  oiddi!  v- S .1  -/«r-w "''f 
x\.S.\.tHfd<pi^ner.LircAitorui^.iiif.dt^urt.l.\lt.^.dtdt' 
firalt.pigtur.liii:  crt;o  cll  ctiii  lioc  ca/ii  in  quo  cinptuli 
lidc  habuit  crcdltordc  prcdo.diccndii  cft,vt  liipc  1  - 
riuii  prccij  cx  pij^noris  vcndirionc  icdaCb,  crcdirur 
dcbitori  rclbtucrc  tciicatur.ncc  lit  audicdtts  (i  coge^ 


nimci! 


jitoris  qu 


rcilcbitoic  vclir,Vt  vd  dcbuilolucndi  dic  c.Kpcdtct, 
us  cft'.  i>tu  .  t  ^  uJ  pcouualu-    vciiu-iudiJas  fibi  ncr  cicditort  .iCrioncscnaiiucri 
Tom.in.  ^  '      :        ■  ^^Nn  i  •, 


•  f 
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Wi^itimtiiuimniMidMtMftAfijftfUmfi^^  iin^dhuiufmodiconttadhis  viccm  vcndirii^oibi^. 

baberi  liberuiiomn  &:  iii  (inc  lcgis  qaMapp.r.  uitnott  cfe  tincat.  Cui coniicnirqiiod in  h.io  !(■<;  ■  iciil-.inir ,  ac- 

W<r<fm«.ScdapcrutisMarcianiuin<i./.)iflMw<«/>4fll  comniodacatn  cilc  crcaitoii  vtilciii  .ictioncra  cx 

4tf.^j»i!w.aknquisalsmiKinproalianolenQjU-  cnipto :  Qucnudmodum  li  pro  folato  data  ei  re0 

ucrit  &  ca  cui6b  llt,  mancrc  priftinam  ohUa&O'  hctit,  Quibus  vcibis  alludere  vidcnir  ad  re£ai- 

ncm.EtlipropartcHicntcuiaa,  profolidoataen  paimiliuaAnKHUiii.  Quah vcrA cumcrcditotltiU» 

durarc  obUgaaoncm.  Etpaulo  poft,  icd  ctfi  duof  peRauitaOe&ie,  vr  llbilKc.u  itnc  JorainMpignut, ' 

fundos  vctbi  gtatia  pro  dcbito  dcdcrit,  eui^o  alte-  polCdeie,  dici  poflit  contiadum  lUum  cde  vcodi-t ' 

ro  fundoicnuncreintegtam  obligationem. Bcni-  tiopifiinilltmum,qiiiramonneqtiiderocontiiAiir 

'^ue  tunciem vnam  pro alia  foliit.un  pra:ft.Ta' libc-  cft. Torqucnt  fc  noftii iiimniopcre in hi-. locis con-» 

fattjonem»  diinpxo  lolido  £i(^a  cfl  accipicDtu.Sic  aliandis,Tanquani  licilcntiftaconnaru&uicopin; 

&tnl.JfrrcfiMrxtf.Mif.fir.Pomponiu$lcribir,n  fcr-  pacibilia, Euith>  (>iguorcmaneiepttftinBmdebi^ 

niis  pi^rioratus  a crcditafC  TcnLlitiisfit, qu.iiidiu  ia  ris obltganoncin  mcorrupt.-im ;     vtiiem cx cmpto 

cacauiicll,  vtpolUtwdhibcri.nonlibcraii  clcbito-  attioncm  daii  cicditori  tjiu  cuitUoncm  pallas  cft. 

xeni.EtPanlusnonn^&5apcrtcqBilmclcgantcrin  Nec  habcnt  quod  tcfpondcant,  nifi quod  Acctur*  ' 

l.qui  myS.roif.rif.ait,  Rcrum  cju«in  (blurum  dats  fius  primus  docuit,  multum  rcfcTic  an  /pt-cicstfiU 

iiinrlblutionemnonpoirc  ,  niiicx ciicntuiibctarc,  fitinrolurampioali.ifpccic,anpiodcbi:opccuiua- 

Idliceceocafuquo  cirmncrir  ilKisapudaccipien-  Dj!). Qupdtamcnridiculumcd,  j  i:^i!.ttqucapertft 

Tcn.rciiv  nfuras.Adci^  l.U^4^.C.defeiaM.&mttt^  amiX^mmfta^.  Sed  quoiiiam lungiDt^^hiC 

Ui.omn.iudu.  Atincc>nti»riumvrgctvaldcquodab  rndhtnscft<»texj1sconftar,qiix'rcripfiniusin<rfww 

Imp»Anioniiio  rclcipnimcilin  l.fifrtdtum  4.  C.dt  -.'i.c-  ^).Di\jdti  vLmu  totrt:  Chiiudti  nefrt  de  errtr^ 

<KiA.Siprcdiumtihiproroluiodatum  lir,qitodalu$  fr4gi»M,  longt;  mcliusaciui>tilius  quain  in allcgar* 

«rediroribosf!ier.agiu>l),t;atumcaarani  pij^noiis^a-  ad  iUB.  de^.  io.de  tmS.  plura  h?c non  (criCcrars* 

tatain  nonc<Ie,idcft  :io:u  o  niiiius  ctcJi.oiiim  .in-  N.im&:  c.urci.iomniaijii.fad  IiJiiusloci  inrcrprcra- 

tetionim ius^ptgntupcrlcucraic.  Scdli  hoc luie  tionem,&adTriboiiuniiuanum&in(cinamdc;c- 

•«Rdin»is&  p^oits raetit  dbi  emAmn  p»dium«  gendam  pcrrincnt,  tam  copioscfic fnsdibicxplica-^ 

ytHem  rihia&bnem«5ontetdAicoiemcompetcte«  iiimus,vtnihilnuacaddipolj^exi4imemttsi  , 
>■  ■■    '■  ■".  ■  '  ■ 

I  f     i  reprobos  nummos  roluitaeditori ,  an  habet  pigQoratitiam  ad^io* 

nem,  quafi  (bluta  peconia*  quanitur.  8c  confiat,  nequc  pignoiatitiaeum  agerc, 
jieque  liberari  poQe :  quia  reproba  pecuDianon  libetat  foluentein :  rcprobis  yi- 
deiket  numm  b  reddendis  *. 

Adi^,U^mrefnb»S*  wfr.defoht.  Minusfiquidcmcftrcprolios  nummoS 

darc  quam  niicnos ,  quonum  aliem  habcnt  luum 

Rat.  dvb.  Etiamahudproalioibluivolentt  vliim, fuamqiiecAintttkiiiem»adeoqifei^imdok 


credirori  porefl,  contingitquc  exeaibludonelibe'  minum>£t(iintexearumrerumnumcrD,qiLTrrc! 
j:auo,v:iu:i  dcbctiibi  imput.irc is^tccepit,necvl-    phmt  fun^onem  in  fiio  gcnerc.  Nummi  vcro  rc-» 
iafir  voU-ri  ini\inAyl.»uhil)lt  1-7. c..dtfolut.l.ftn<>nfor'    proln  nonroodj^vfumnuTlumhabcnt^nallamque 
.     ttitt  i6.i.ficettiumfuprule(»Hdicl.tndebA.ia  dum^.i.u  «dlinutioaem,vtdiximus,icdncqucdomiaumv^ 
1    «^.ieA/iMCir4^«.:p/«if.«wa('>Eip>«ian>is4JutK^   Itmi  neanidercmpublicam.  Rcproboseliimuim- 
V    prebosnummoi  probonis&rprobis  foluit,  hbcra-  mosintclligoquilcgcpublic.ilunticprobalifioeex 
tur»cumVolciuiiolucntnon  muiro^&coniequcn'    Proba  matcria  linr,  liuc  cximoroba.  Qii6dfinecil- 

cer  tanquam  Kbenxus  debet  habeie  ditedam pi-  le  liberatur,qui  rcm  iplam  readirdebitam  quidcm, 
*    gnoraritiam.idioncm.DEC.  Rcprobi pccuniinon    fcd  dcrcriorcmfiidam,f.?.f .jJr«/i//u fupr.ritfrox.t.i. 
,potcft  Ubctarc  folucntcm  ,  quia  ncc  viiam  lubct    %.jir(n6.in^dtf^t.l.qut  ftbi^.^.su  fin.de ftlMt.qvun- 

sftimattotKm,  nifiqiuecQninmtaeft i  legiflatorc,  to  mirtus  Ubeiaii  dcbcr ,  qui  probos  nummoc  de^ 
&mn;;ifli  iru,cuiusdcearenorio&iuriloi^boeft,    benj,rcprobosfoluit  iNccaliudcft,fipcnini.irc-« 

probis  .xutcm  dunraxar  nummis  non  reptobis  aur  probafiicrira campforcadprobata.vt  Bartolospoft 

aawlisjEftimariodircdhicft   ^  fuprJe  it}Ut.m.l.^.de  Accurfiiim  condudit ,  quia  crratum  cft  infiibion» 

mfudcm.Uc.l.creditorioi.ttipr.dcf9Ua.  /£|^matur  tiait qoaUtate 4». /. in  iWtrior;(<>Mi  9.$. imic<jfMrir«r 

coim  nnmraus  quihher  cx  matetiaeitttbolitate  8c  ii^.JkciiitrjtmftJ.i.mfiif.deopt.U^at.lmu  vcrocriamfi 

qtialitate,-qux  in  Rcpub.  bcnc conftiruta  ^^mpcr  isquircprobosniimniosinloluruinacccpit^eoscx- 

vna  & cadem  cflc  dcbet ,  vtyna quoque  rcitecr &  pcndcriipto  bonis &piobis,adhucidemdlcenduni 

vbiquc  ac  certa  litacftimatioif .1.;  .^ei » litjtir.Q^  de  eil,  non  qudfi  eoium  cftimarione,  vt  Accnxfius  ten* 

tcpluraf.iipamus in  rncl^-rtinoftrodevariismini-  rat.prt^flarc poiiir.qii^nuH  u ll.vrdi\:imi»,fed<|y^ 

nuriotum  dcbitorum  ioltitionibus.  Et  vcro  is oui  licct  rcprobos  nummos  non  polfir  reddeie ,  qno*  • 

«eprobosnummosprobonjs&probisignorannc  iaroexpcndit,taracn  nccipielibetatuseftabiisctc* 

cipit  fiucin folurum ,  fiuc in  crcdinim ,  .turqua aua  ditoribus quibus  foluit ,  vtidcm  Accurfius , &poft 
,  dcc.auia,nonr.xmpacifq;utquamdcapi 
pianus  loquiturin  (.^OMiMrcri^  9.§.^ 
r  M>n , /i/;i.(f  r  rr4Ji/i/f .  nc  que  etianris  volunpis  1 
«ontcnius  vllus  ciU.fed  becits  to Jesqtu&MqiUfliiu,  '  alicnos  nummosfoluenr ,  quoru  dommfnrn  pofte^ 

gfftiH<i./.iiifi<l  confenfHi  ii(>.^.vlt.dt4qHt&jqH*  fiuu.  na^sfir. Conualefcitcnimpcrhlc^ninijacqni* 

'  FincteiW)      iniuria  fi  debitor  leprobos  ibionemrohp»/.mi<^iri  15.  ^.fedi$  nHmmi  fupr.dt 


aammoi Ibjucndo-iibetuetui ,  «uu  oec  aiienos,  «|pi^.iwi4^Fecmikvei&rc^^ 
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eft  ncgori.iTioni  dantis  acccprnm  frrti  dcbet  aal;.  tbmnuniinfcraair.  Multonugisnflibcir.m&  vri 


Aulritixa>^ 

bps  nMmmos 
bitui  ' ' 
ditoKi  . 


(IC  ,  vt 


libr 


vtin  LrcHdiror  u.dehtT<d.vtldSi 
' .  Pl  r  J  !  I  I  -litorlcicnvrcpro- 
xcccpcrit  libcia- 

,,1  V 

fdtm ftif.  hn  iit.  LiiAm fi  fat  i6.fupr.ikmviiidH . 

a  R.probuvidduetnumntir  ' '  '  .Rat.dvd. 
Qiiirticiisinckbicuinlbluu,  ;  rir,  qurido- 
naJlc  vidctui  /.  c»mfeTtTTor<ni  ^.de  rt^uL  uir.  l.  inde- 
bitum  9.  C.  '  '  :^  '  '  T  :  ^  ntt  rcpctct  Kqui 
rcK-nsitpi  iinjiiamqmfckns 
iiMlcbitura  lolucru ,  cuni  luict  non  rcprobos  num^. 
nios  (c  deb«rc, (cA  probos.  D  s  c.  Non  habcr ani- 
uiuin  ilonancli  <]ui  habct  animum  dcdpicntli,  in- 
<^it  Bartoluscx/.yl  ciinijurui»  ^ojlefohtr.SicuiScde 
codtcinius,  qui  aiiimodcprjrd.mdi  .ilicn.i  nejfoua 
iAuafit,^'  incaaliquid  cxpcndk Lfi fujnii  C>.  ^.fed& 
fiquufupr.dent^at.^efi.  Scdramcn  vcrumLft,  quod 
Acairlius  norat  rcpctcrc  hunc  non  poflc,']ui  fcicas 
rcprobos  nummosfoluit,  qitia  rcicns4ock-dc  ,/n£ 
Pauliu  rcfpondctiH  d.Lfi(Hinjunmi.  nonqaaiido^ 
naucritjlcd  quiapcrcrrorcm  fcciHcdicinon  potcft, 
qriod  lcieiis  fcdt :  Condido  .luccm  iiidcbiii  nun- 
quam  locum  habcic  potcft,  niii  nrobafoctrorc  Fa- 
ch,vtrT:piu^diximus.id  ttt.fupT.decofulid.indti.  An 
crE;o(ci]u^rourccmpcramcntum  niud  ■luod  l\mlo 
placuit  i.i  d.t  fiinm  durum.Vt  pctcntcm  tc  nummos 
piobo«  qiit>s  tibi  dcbco  oxceprionc  doli  liimmo- 

uc.\m ,  ll  non  trdd,-  ■       '   •  vrti  ?  .Sic 

pil^c  Acciulius  m<  ,      .  ibishti- 

itu  i.^  txd.l.fi(!tniMrum.S<:u  hoc  probarc  vixpoC 
Cim,  tjui  \'idco  non  Kicii  locuplchorcm  cx  ahcno- 
damno  cum  qiiircprobos  nuiT.mos  rcrincr  pro- 
bospcrit,  ctim  rcpiobarpccunisc  nullmlit  vUis,  yt 
diximus,  Qullaquc  x/bmano.  ^Jcquc  vcr6  qiiic- 
qiiam  vidcii  porcd  inrcrcirc  iiljus.  qui  rcprobos 
■numir.os  dedit,  vtcos  tccipiat,  qiiii^c  quibu<  nun- 
quam  nifi  in  altcriuM^i""""'"  ''t  vfuxus,  licutdc 
malis  mcdicamcnris  Sc  vcncnis ,  Sc  Ubris  magicis 
aliilqi.e  huiufinodi  rcbus  datnn.Jtis  icripcumcfl  m 
L.{.S.i.fup.l'J»{iLercifc.  Non  t-inin  rcjjiiinmtcrcll ho- 
fninis  bcnc ticio  adhci  homincra  LJi  vtMditorc}.  i. 
Cr/./f/j.inlf.rft/irK.rt/^tfrf.  fed  etiam  pvooidcri  quan- 
■  tum  ficri  porcft,  nccuiqiuin  mortahum  inuiria&r    manitcftitfrin  ^./i^ 

^   X   f  Si vcndiderit  quidcm  crcdiior  pignus  pluris,quam  debirum  erat,non.? 

Mum  autcm  prciium  ab  cmptorc  cxegcrit :  an  pignoratitio  iudicioconueniri 
|>oflit  ad  fupcrfluum  rcddcndum,an  veio  vcl  cxfpciflnrc dcbeat,  quoad  cmptor 
fo!u.n,vel  fufcipcrcacliories  aduerfus  emptorcm?  &:arbiiror  no  cfTc  vvgcnduni 
ad  folutioncrfi  creditorem:'fcd  autcxfpcftare  dcbcredcbitorcm,  aut,(i  non  cxn 
fpcctit^mandandas  ciadioncs  aduerfus  cmptorcm,pcriculo  t.iftien  vcndiiorif. 
Quod  fiaccepit  iam  pccuniam,fupcrfluum  reddit 

^  Ad^z.si  veitdiJerit. 


htari  commcrciorum.  Ir.rquc  cumiudo:  qmiibct 
boni  &:innoc<rntis  virioflicio  fun:;idcbcat,  prori- 
nus  corrumpcnda  funr  iila  t  ■  •  . ,  quorum  vfiu 
nonnilii  '  porcft, vt.firiptumclliiif/./.4.i.  ' 

I.&  cori  ,  _         ;  tollciidnH.nuus  nuiTimi  rcprobi" 
nonrcddcndi,i/J.irfrf»rarioi.i/r /i/Hf.  Ncc.dHcr  \'l- 
piiUiumhicfv;     '      .tit fciilillc.irbittor^iii.igil. ,:k 
clleputu,  vt  j'  h.cc!iuiusJ.vcrbiTnL..u.i- 
no  idkiihi  oportcat,  qucyi  liipradithimPaulire- 
(ponfunyn  d.  Lfi  tmi  durumffjeHtrit.  Non  animad- 
ucrtentcm  ,  longc  aliam  clic  i.ii^ioncm.ciusquitt;!*^ 
prcbos  ntuninos  lbluif,&  illius  qui  ciim  aurum  pro.» 
iniliilcc(uluir.\:s  proauro  igiioraTtri.  /Eris  cnu» 
vrtis  ahquis«ft,  Jfcaliquaarllimario  cuius  conmuv-'*^ 
dum,  li  libi  reuncrc  vclitauri  crcditor,  &:  nihilomi-''^ 
niisaiirum  pcfcfc ,  doloccrtc  tadt  qui  pcriuiisoc- 
cilJoncm  Qaptarlucnim  cx  darrmoaJicno,  idcoquc 
doli  mah  cxtxprionc  rcpcllciiduscft  Li.infr.de dati 
txcept.  quam  accommoo.rii  ci  quoquc  iquum  dt 
qui dccipicndi  anirio x$  pi ti  aiutrfuJuit ^  quoniam  ^ 
&:  iplius  intcrcft-ialrcm  ics  lubcrc.  At  rcprobps, 
iMUnmos  habcte,  nihil  pl.mc  inrcrcil  ciu*  qui  (oluir^ 
nccli  ignorans lolucrir.  Ntc;>d Ifcni  pcriinctli  quis*- 
obiiciat,  poflcqucmlibciaiainidharcrv,  qutHl  cl 
non  cxpediat  habctc  leg.eifsnulo  t^. fufr.de  ftruit.  Id 
t  mmtum  vcrcdicirur,  Cuuuuilbin  cam  icmailf 
aciioautcrt:       ■■  ,  i' i  ■ .     Ch;i' .tcliohesaut', 
exccprioncs  ( 
qui/iquf  , 
iMteri  1  ; 

btH.  NgnautciupolJiT 
curacx  iuiti&rho;  !' 
fupTMdcxhihJ.cui 


iiiuiqiraiii,  nifi 
,sri.U  L^.^.fciciu!.  )!! 
.,.  ,</f  fHrf.Aliudliinc 
cll,  rt.cpcd  quidpollii ,  aliud  vcio  reddi  dcbcrc.il^, 
peririohr  pcr  \ '     .Klionis,  rcdditioamcmcxtor^'" 
qucii  purcft ,  ;  r  viain cxccntionis ,  (cd  illud 

tamcn  vtrjquc  coiumiuicc  ft,quod  nun  m^is  cxcc-^ 

1>tio,quam rcpctini ■      i \     'i  1 1- .  pnri  ftt  i  i 
idmtci,c(l,i!iicqu: 

diximus.Ethoccit  >juot.i.iv!initiij  n  iiuiui  itgis  laiJ 
pllmus  Triboni.inuiii  in  hac  lcgc  !iib  \'lpiini  no« 
minc  loqnilapius  contra  icnfum  Vlpiani ,  ccrtam- 
^uc  iuris  rationcm.  £ru  autcniTubonianiinanus 


.c 


-0 


R  A  T.  D  V  B.  Credirorvcndcrtspignusnonpr?-* 
^enri  pccunia ,  fccJca  lcgc,  vr  poftccmun  rcpiis  t»rc- 
^jiumrdtuatur, vtiquch.ibct    '  ^   '  :io,iJco- 
r-..!n'fcrt  dominiuin  ]  i  in  cm- 

Jtorcn  1 !.  4 .  fupr.  l. nen  eftnoiiHui  4  (> .  infr. dt  M<]UtT.m. 
^nm.qillld  .ioniiniumtra^stcrrc  ;;hoqui  non  poflct 
Ltjuodvtti^idi  T').l.vt  rts  ^.di$mtr.(»ift.  Eigo  pcrin- 
.'^c  cft ,  acifi^rc^um  prcdum  i^ flidc  ab  initiofoiu- 
icifiiirtcri-Sibinamquci"^  •'"•  ■-uihdcmcm' 


:ditu'-iic!hnicrc  pn 


tumc 


buin  Arquifi  totumprecium  pcrccpillc-t  ,nehio  Aii^ 
biforcr, qtiia fupciriunmpiccij  ,idcli ,  quodplusiii 
prccioquamindcbicoclict ,  credii 
gnoraciuaailioiicdcbcict.vtPauii 
i}.!».i.fcribit./.i/«»«i«i//f  j().i.j./?i,'i..ii.  i.  ■  / 
±t:S.t.inf-depipicr,LircditoTu  i^.iijf.df  fttrt.l.vlt.C.dedi 
yZr(«^.pi^»«r.ldcctgocftcualiut  pr.yii 
hdchabuJtcrcdkordcprcdo.u;..  ;  i.icci  ■ 

riuiiprccijcx  pignoris-vcndirionc  rcdaiSa,  crctfitor 
dcbitonrcftitucrercncati' 
rc  dcbi  torc  vclit,Vt  vd  dcli . 


\nt.tit: 
ii  fiiintt 


( 

L.r, 


■if^Dtoiis  quam  fccurus  cft ,  ri  1  ti  pc».mu4  li-    Ycl  nundadas  libi.pcj;  ctciUtOK  aCHoi»cs etidinieji 


ffjS  ANTONII  FABRI  I.C.  RATIONALIA 

'eadcmpccania  pcrdperctcfinananifalrmseqaita-  Yid)et&ilucro,quc.i<lrtiod«&:pcainix  creditsviu* 

tc-in,qui.iquc-niad!uodiim]  ii^noiis vcditiprccKUii  r.isconucnrasinliicroliabcrct,ripignusnonvcndi» 

iiicccditinlocodcbici  ad  libciandudcbitorcmui  d.  dillct.Quodcnim  Paujuslciipljtin  IfumqMiiUmiji, 

i.rtfm;'ruixS.i^dtJhft}in9r.itl8cv(iayecanixpTC-  ^■fifHpilUtiijr.devfiir.nonpropzcrkiaupcicnniiffed 

ci;  !l;c..v  Ji  iv  dcbctin  lotii  vliiraru  dt  mti .  c^iMndo  pioptcr  moranon  rohictium  in;]i;.;i  vl-iraifoleK,ad 

viiiraouhutdcbitu»  vlun$rciliminitipulauonem  cas  tmtuvi'ur4$pcKU)ct,quzexlbUmonn6etam  ' 

idcdudiSfdcnquainiidpoteftdebicupecujuccre-  acliUasquarcxc6uendoncdebcnRirf.9iiiKMiMi2i. 

dit.T  ficri  vfurariimn/.  3  .C.ff;  vfur.l.Tititis  i^.inf.dt  prs-  vifrinaf.de  verb.vlhg.V.a  o  cniin  crcditoiis  lucro  cc- 

firtpt.vcrb.  Hoccnimcrt,quodlcxait^_^tt/.*fifl»')«-  dunt  vlijr.c,  quotii.s  dtbituabinuiohiicvlutariuni, 

rMumfatrat.  Ergo  in  ^olira  /pcdede  debito  quod  qualc  illud  fiiiflc  ponimus,  dequocn  Tryphonino 

fiiit  vliararium,licrcQitorpoltqHinqucnniu  foitc,  traclaniiis.Hi  u  AkCurl:asqiix;ir.(^!idergoli  n;i- 

quamprcciuc-xrci  oblig.uxvcnditioncconlccuius  nu»  ht  la  duploquatcnuslimplucxcidic,  qiiiinia 

cll ,  viclus  tandc  in  caiiraproprictadseniptori  Huis-  lriimidebid,fbirefi Lntcr  vcnditionc «S^  cuicLtioncnl 

fcccrit,n6vidcturdiftinguc<ui,qiRiinodoTr\plio-  iM"i>norisviccnniiimtcrccircrit,autaliudlont;u  jcm- 

ninus hic  diflingu: t, An  creditOfdapla c n . p ; o i .  j  i  j  .1 , , ininus tAme  &:  btcuiiis  v i ccniiio,ciun et a  quui- 

Aiteritan  (impi.i ,  vt pnoi c  c.ilu  ctu  mc Jij  tcirpoi :s  ciiiiccs  vliir.c,qu^ hodicapudnotllMOmc&cquen- 

T/iiiasidcbitotc  pctctc  poilu,poilctiorcautc-non  tannu.viceliroo  deiu6annoibrtiequanri»rcad;c. 

poffit:Scd vtroqnecafii indiftind£adMittendfi,vt  quent. Rclpondet Accarliusdubiutcr^vt  plci u nq^ 

null.is  ii  Ldi]  c<c  pi.rtcrin  irpotisvfiliaspctcicipli  !i-  folcr,  V»rte,vA(:\uix.tmniO))fequttiirt]Hodt^vltr4.'Q^^ 

ccat,quuvtroq;c.iiiivciucil,cuinpccuniy>icci;  V-  ccllantc  co  caiti  rarionc  ,  qua  Ttjplioninun)  hio 

HunhabuilTe.DEc.Ncmo  vidcturid  ccpillc,  quod  mpuit.  Scd  Banolus  icdiiis&vcriiisprocredirote 

ncccff.-  h-;Stiit ,  A-]  if;r:;.;ir ic  /. ..'.'i.i  f (ft capcrt  71. de  iei(pondet,toriuspri^tcriri rcpoiis viiiras  qi;a:a(ciin- 

Ktrb.jignip(djion  vtdtturqHiyiuam  ji.Uii-i^ul.nir.  trgo  queeuconlccuturu.criali  duplucxccdanilcutcninx  , 

nonvjdeniicreditor  vlum  preci)  habuillc  totoillo  inquitdamnulcntircrcditoi,(iplusiiiinduploqui 

qiiinqncnnio^quodpignoris  vcnditici  icTcioncpii;-  in  vfurii^itaiyc  iuciulcntircdcbctiiccc.iKraiio  jilus 

ccni[,lipoltlccucacuii.iioncmitupiiicm^HoiiicJ^i-  litiii  vluits,quaiuuiduplo,cxTcgula/./etuii(U«4/iir}s 

tnerit^NequeeflirocincficflepotciHn  viurislcgiti-  uJeriffUj^.  Itcmquodnoniit  audicndusdebitotf 

inisq|i]iiK)iic»niiqiiantfiin duplojpicdjcnm vltura  idpctens,cuiuscontranunonfucr.i[ in contriiiinn 

ettam  centeiim.i,qu«omniii grauilfimaeft.non  nifi  eucntu  poihilaturus  ex  Lftn.cM fulut.l.ji  pattrpuciU 

cciKaiino  ircnK-.c.ji.ttlii.  c\  .i.icC^v  cct:  iinwiio-  ii.c.de iiiofJii.iiJ},fm.  Adc6  autcmvetunicftcocaiii, 

incacccpit.  Ciuodccrtc  duu  cii!    cll,  cucrcditorcx  quo  crcditor  dupiam  einptoripr.cflircrit,nihi!  cmn 

canlaeuf(£Honi$mhilm'n  finiplu  cmptoti  leftituit,  vicevfiirarumpcrccpiircvidcri, vrnccpicciuipruin 

quiaf  ocafuni^iildc  iiiorcfticuir,  :cd  iJiplunidiita-  habuincc.xiiliinandu'.  (it.  No.-:c  ni:u  \  kictur  iblu.- 

xat  quod.icc:  j- ir  ab  cmptoic,  v^uay is  ncc  liniplu  ic-  cumqtiod  non  durat  loliirum  l.Ji  rtm  1  o ./.^«i  res  y 8« 

ftituerc  tcrritiur,  nnonpro:>.i/iircc(cftcniinhoc  mfrmip.&i.t.iHjr.defulut.  Etcxpoftfacloaj.p.;ut 

c.\c;  !'ii..    '1  f  j  !.)d  cnj  'u  .1  m  t  (idulii ^6.iu prtH'  iccutapi^nonscuicrioncnonruiHcliJiratunidclii- 

fia.(/ff«jr.V  dcpi  lio!i(..uihibu.ii!ucdcndo,  vtliin-  toiem,  qui proptc^prccium crcdicori  i<>lucumab 

plu  pi  o Ji .!( t.i t c!i ,) fcd  tan cu pra^ftarc cinpcori pigno-  croptoFe,hbcratusaedebatur,vtiubdlitetTrypho« 

rarinaaChonccontxadcbi(oi4ijam((tf»rf)8jiNt.lit*  ninusdilputatin  d.l.refcriftum  ii.^.i.  mfi.de dipdd. 

lungc  1.1.6" i.C.cnditMiiS.figimMmiAtrJ^niiAMi  ^ignfr.Idcnim cftquod in haclcgc idcin Ttyphoni- 

7i^^^.%.crtda<irmf.ni4nd.tt.\i:mv.  autc  pccuniarprc-  nusexprimit  his  vcrbis,H/fc;/  ^numtifiLamm^fttrtain 

cij,quapeitoriiiilu«iqumqucnmiiviiiscftacditor,  fitrim»fafit,f4Lmf*SHm^. 

24.  V»i  AMVs  lib»  ttfgenfimoad  EdiAuin* 

TpLeganterapudmcqiijcfiwni  cft,fiinipttrafletcreclitor^  Caf(are,  vt  pignus 
-^poflideretjidquc  euiaum  cflct*an  babeat  contrariam  pignoratitiam?  &  vi- 
^eturfioitaefle  pignoiisobligatio,  &  a  contradu  recedtim.  immo  vtilis  ejtetn-' 
pto  accommodata  eft:  quemadmodum  G  pro  foluto  ci  res  data  facrit,  vtiii 
quantitatem  debiti  ci  fitisfi.u,  vel  in  quantum  eiusinteriit,  fed&  compen(atio- 
nemhabeie  poteft  cicditor,iiforte  pignoratitia,veI  ez  alta  cauia  cum  eo  agetur* 

donum  libtos  aut  Opinionum.  Scquitur fi  intfetraf^ 
ftt  mdtteri  Otfare.  Elt  igirur  hic  cafus  fic^ituis  SC 
coinmcntitius  non  qui  cx  fjt£to  rc  vcra  accidcriu 
Alioquii'cnbcndumfueratrHMiM;p(ir4jfrra»fir*r,v^ 
in  l.debieer^^.tnjr.ad  SC.Trebcll.Addk  vtpi«iius pejiidt-' 
rtt.  Scdprartcrmittit,  quod  m.xxiinc  adciidcoucrac  ' 
iW»dlMiNy,vtin  dJJebfter,Sc  in  Z.r.z.cr  4.C.driw.4fau  * 
MiB4m|>ar.  AHudeniroc/lpignusin  crcHinitn  nofTi- 
detc,aliud  verdaddidu  habcrcin  lulutii.vi  m  LaDt- 
Ho  Pio  i\.^.ftfignordtHjr.dttitudtc..Miud  vcr6iutedo« 
mmij  pollidcrc,quodm$unihilaliud  cft  qua  ius  do- 
jnini|  impcrrare,quoddiflSdBB$cft,necnili  a  Cxfa* 
rc  c6ccdiolii;ipu:v  i-;t ,  quia  uitcntiopignotisadoi 

i^iaiata  cft  fib  tfueaaonc<loiRioiJ ,  Ytioqoitusi.  n 
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lun  monui  in  Codtcc  Fabri.-mo  defin.  xo .  detutH. 
&  in  poflrtma  lyaade  Chiluilu  de  errer.  fragmM.  mihi 
valdc  lulj>cdamcllc  Icgcmhanc,  c^  Triboniano 
inagisquamVlpianothgnam,exccp:oc(jcjuodrai- 
pmmcliiu  §.r/r.qucr.i  lolum  ^'l|'..ir.r  cllcagnorco. 
Fictautcm  hoc  apcrtiuscx  mquz  iiunc  lcnbcmus. 
Ac  priraiim  cx  ptimistUisveibis,  tltgMttr  4pud  m 
qudjitumefl.  Noncniinlic  Vlpianus  icnpfiilcr,  lld 
velhmplicitcr^wyi(i<i»«/?,vtm/.t/r^rf«r£Ti3./ij)r.4f 
CMMfiA.ittM.vcl  hocaddito  *  iiw,  noimfud  m,  >fec 
xuriumin  librosad  Edidiiin.|ii  i  fiuMiemillam  VI- 
pianos  vcriiimilitcr  cccuiiiicc,  lcd^uiiut  wDiipucu 


iDE  PIGN.  ACT.  VELCONTR.  LIB.  Xttl.  Tlt.  Vli:  ^ 

%.aim  ft^iiam  tafr.dtftffur.  vt  caufaf^noiis  nun-  gtuitwrci aliciu- fiilHciat ad  inducendaxn pif^norati- 
qiiam conucrdpfrr    poflit  in  caufim domini) ,  »8  '  tiun  a£fionem  pcrlotnlcra  l\ac  diieclajn  luie  cou- 

i]uidcm  audioiitatciuJiLis  iiirciucnicntc.  Nihilli-  rr.uiam  ,  quoniain  ad  {>cr(bq^  tantibn  obl^ap- 

auidcmaiilW  Jaccrciiidcxpotcll,  quimvrpignus  <iam  iiiuno^^uipignusdatrnue  eiuiqoiacdpir, 

)Rsa!^i(A<axUHttf.SAAnfrMtHtn^A(Mfmti.  adul  6mMm»|lefett,  anquis  alienam  rempigitori 

icicditoic  pollidcriin  crcditumautaddici  cuiilo-  tuior iC.^.i.fMfr.htt^t.  Pot^eiyinlioccaili.ide^ 

Iutumrf.$^jiWM.(cquitur.  ^^^"^  J-irapighori.pignoittiimaisHocompcrciv, 

a  idjjtuulHmejfct.lioi: rcdc.Non cnimali-  riim  quoijuc  ciim  ohli?  jrio  pici.nns  milla  clh  nihil 

tcr  licii  polict  locus  qualboni ,  aim  pignfts  <juod  (:c|uidcni  t omniunc  hal)ct  oblig.uio  pignoris  cum 

dcditor  iurc  domini; pollidetc ccepic,||jpoftea cui-  mi d.i  con la  n tionc » nifi  cii m  j  tlomino  hiH  con- 

dumnonfit,diiinatip(biuiep^i»dfle,iiecpro-  ucndoHiir.  HchocvmuiKibn  i  i n  m  •  illoKjiKul 

indc  pignoraritix  adtotusTlifinScquxfhonem  ad-  itffiijtiamTiihij.Miani  cictc  'ir,ii  (ciilit  dcpigiioicd.i- 

inittat.  i\ c >i  1 .  i; iin  i>otcft  p^nus pcrlt iicratc domi-  ro reialicnx.t^ii.v p()rtmcKfumcui(aafit,vt ibletpri- 

noconlhtutocitd:toic,vtattPaulusini.pfJi.>.li.Ar  ma etti^nis  caula  ili.i  cflc,  li quis  reidominuim 

e»f<pf.r«i«rf/r.ranquani  cjuod  pcraeneritadetimca-  petierit. &  eoiccrr .  Qiiamc]uani cnim  pcr  Sciuu- 

fum,aqno:ncipcicnoiiputuir,t]uiancminircsrua  ii.im  i]iio<]iic  ailioiicm  iiindus  ctiinciriii  ,  iion  ta- 

obJigJtacllc potclt l.nciiutfiffm ^^.dtre^uLwr.  Eui-  mcnpi«aia ficaUblutacuidio  ilkcil, icdcaulati- 

€tio icciita  illa  c ll .  qiiar lonim facit quarlboni  dc  pi-  »tii,vtloauilittiftiitilllkutitpofleflR)rp  iarisfa- 

gnoiatiti.iii:honc,c]iii.:j>orcftau  nic:tion!s:i>l!irin-  crrccrc(iitoii/.)f  «||Mb^       ^.rli.  c-  Lfnj.iii fr.de 

tcllcdumdoniiiiij  acijiiilicioRis  vtin  le^.jipMronij^.  o«K7.PiitauitautemTnbonhnui,non  polic  tiaclati 

S.vlt.iHfi.dd SC.TrtyeU.  Quxiiioigiturincocil,an  d«ff  ignoratitiaadioiK  pcrfoi>.ali,  quin rupponanir 

CteditorquiaCx^iinpeitauir.vtribipignustllie  obligaiio  pignoris ,  quali  in  ncccHariiim  anrccc- 
domini]  poiridercliccrcr,  ii poilca  pignuscnidainP^ dens.  aiui lciibat vidcti  rniitamcllc  pii;noiis  i)Mi- 

fit,  habcatcoatiaiiamactioncmpi-iiorajiriamad-  ijationcm.qaodlidiailumeft.Uam  iiuoddiximii'» 

ue^iiudchitorcm,  in  id  lcilicct  qiiod  <tia  intctcft,  iintn&cxtinguipienus  domif^ioc:  -i 

alicnam  rcm pignori  danro non eflc .  Qucmadmo-  to,  ir.a vcnim  eft .  lupponan t ur  t c .  n . i  i ,  i l>i i.^  s .  k1 

dum  nirc  ccnitiiiiio  candnn  aclioncm  ,>ignorati-  cftli  pjgnusabiiiu;  .  i j  contr.ictum  hiir,rarali- 

fiamco  nominc  haberci,  ii  ius  doauni)  nunquain  cctptoprix,uonaifea«fl|H4>cacsclU./.^(.§.iui6 
impctraftet  LfirnKMUaum  9.wfrmtf.&Uiitor  i6.i._  txt^jti  itu/if.vbt^tard!^lndo  pignori  dato  a  do- 

i.yk^r.fcac fir. In qiJocrr.'.l]c  ncjs .ij;no!cir.ms in.illc-  niino,  fc  I  c[iii anrt  iir.ii  cicdirori  fitcrat  iam  antd 

eationibu); noliiis ad dictam lii-ftii.io.KUW.iG. iA> il-  obligatus :  c.v qii  i  caul.i cuictio fundi  Hicratiecuu. 

Ssveibis,jU/0M^ri»«/«gwtfi«radtliavlqiic/«itfiQ|^i!^  Ergo^atcndumcll,  vclrrftnngcndain  lcgerabanc 

qtucomninotolli  volunius&dclcri.  Vtdcaiiuncr-  ad  cum  calumtiia»  fundicuicliolccuralir,  cxcaii/a 

go  qiiid  ad  piopolitam  quarftioncm  Tribonianus  pignoiis  non  domiiimvclineptunullc.quodlcxait 

ccijxindcatv  Ait  aiitcin ,  Et  vidctur  fintta  tfft  ftgnwu  dc  tiiiira  pignoris  obiigatioae.  Necaliocaiit poicft 

'•^i^rfoi>i<»i»r4^m(^».Hicvci6Tribonianus  ficri  iocus  quaelboni,  .in  ius  pi<^noiis  rji  od  ■  rrac- 

k  prodit apctriiis,  Ha:utandoprimikmineare,in  qiii/irioncm  dnmtnii  imc  i;':f>'i;nicontulu<'iii!>cx- 

quah.TlirandicaufanuUafiibctat.Scribctcnamcjiic  •inclum  hRi.;: ,  uii  ii.  i  •  i  projncv  iubrrcutam 

JioiucrattS:  dcbucrat ,  quomodo  vtiquc  Vlpianus  ciiichoncm  quain  ciim  «i?  mitio  pignus  conilitx. 

cr^fiftctintrcpiddtiinitameflepignoris  obligatio-.  Reftittii  enimquomSlb  pcfflct  pigma  quod  nvtm 

ncm,  &:  a  contiaclu  rcccfTum  pcr  impctrationcm  <]iiamfi!i(Icrr/./; p.rrt(mfundnt)Mmct.l.fi  lcius i.^.fHfri 

doiniuij  rci  obligat.v.  Quid  cnitn  cerrius ,  quim  qnenudm.Jtniit. 4111111.  leg.fiMger  i).&feq.fHpi.ijuibii$ 
qaodiamdiximus.Confuiionepignusextinguifta-  " Mlilhi  pfimdmm.  Plancci^mpignotisviiiculumab 

timatqacctcditot  Eidtuscft  pignorisdominus  d.L  inidoocuKirit,  dicin^.n  :  fubfccutacilitftioncptt^nus 

faudt,i.ijittx(eptJtiuidi(.l.firttH4Jtttt4tintfMfi.'Ne-  ft:IHtui,^uod intc: ci i  it ,  quiacx poftfadlo appa- 

mitucnimobligatarcsnucilcpotcft,  vtncqucfcr-  rct,  non  fuitlc  acc-.::ii'tim  crcditori  dorainiui&i 

virc  Lrtifiuif.fit»fiffmfifttAMriftmmw^i6.vrhM.  quodacxantcriore  cauLt  ablarumeft,  vtTrypho» 

^r/i/.Qtiid portoaliad cft,finitam efleptgnoris  obli-  mnn jllioebat  tn  lcqc  proxim^ prxccdefift>r& in Itgi  . 

gationcm,  quam  cxrin^him  clTc  pignus  ?  Qiian-  rc\rtptumii.§.i.infr.aediJIr.ul.pi^iior.  Qucmadmo- 

quam  ii  iiibuliiis rcm  totam  inlpia-ic  vchmus,  in  duinnccvidciuriblunini, quodnoiidi!r.irlblurum 

propofita ipccic dici poteft,non eile fininim.autcx-  Lfi rtm mtjm t6J.fi ipth tdutm 4 6. L qiii res<j^. in prin^ 

tinaumpignus,  quod  nccinirium  vnniiam  hahuit  rj/^.C''^.'  '^^ l)cillotanttiin t]iia'ri  potcfl,  "  u!!- 

Ug.fiiti  dum  46./.Tififl  vfuifiuUui  y6.  dc  icitdn.<yd(-  ihi  rcqu.r  in  (iiltittimdatafiiciar,  duictac  mancat 

wnifir.  Namcumalicnxrcipigniisnon  conlidat.fi  priftisaatlio^an^  crttnouadctur.idcftvrilisexetn- 

noncxdomini  volunratcdatumlit/.i./.yirfm .»//;-  pto,  ad  cxcmplum  dircfta.  (]ux  (l.iatur  cuidblip 

tum9JjtlitiurtS4.o.fupr.&tot.tit.C.fiaritH.rts  ftgittr.  vcndita U«.e.v eiiipto n.c'p4ff.iie  aUion.mpt.Lfiatv^ 

idtfit,  Conleqoenscft vt li alicnarcsdatafit pigno-  itimt 60 .Leuiilj  yr,.detntd.  Sum  cnini pleriqueiu- 

liiiiiilUpeiutusco&atahacurobl^tiOjdimiesipia  rijloci  quibus  ptobaturn-iancicprilbn:nn  c)bli<.v-t- 

noaob^gemr.  Ueo^nechypathecttiam  adio-  troncm,nccvTf&riTnquaIibcr.itumc^ch:toicni,iuii 

JKmineamiemeaeiccieaedllorpotefi,  fifort^  rc!nautalicnam.auti.-im.'.i  iob!i,^;.u::iifulutrtdcdic 

iMB(Ie/Tioncm  eius  amileric  qoain  nec  pignoiis  da-  d.lfirem mum,\bi Popoiiius lic loquicur, vr nllcndat  ' 

ii6tiem.icccpcm,vrinf/lmiifirfri8.i«ff^.iMcrir.Qaia  adimpediendam  libcrarione  noniIIudcxigi,vtrc^' 

ad  hjrpodiccariam  induccndam  iion  fufHcit  con-  i'i^'Iu;iul.ntalircuicla.)cdltifIiccrcquodcuuuiic» 

tienrio ioiipignoris ,  nifi  taji;  conttcntio  lit  pcr  ponit,  c^ auocari abco cu i datacft . put.i jipignaits 

quamrcs ]pfi,affidatur,  fcol^l^tura'im  pigfioris  nomincantca fiicratal!|obIigata.Cuic6(cnrit Tty* 

pcrfccutio  inrem  (it  iion  in  pt.i(on.'.iTi  /  i.  Lpiffmit  phonimisin/./>W(</fWrtinillisvcrbis(;.'/;.iJ/i/;//f;/ti/t*- 

If.tt^r.  dt fignor,  (^mtus  fok  UU  couucntio j»-  tiii^tv(/tiif(rriitSftfittf4li^<ia6^,9q^^^^  §^ 
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fttlj^'^''^'*  "''''^  ""^-^"ti"  l.renifitor  is  JehtTtd.rtlJci^  iif:in  irommercioruiTi.  Ir.iquc  eumiudcv  qiijjibct 

fli^if^.i.*ijU^.Uliid.  Pianc li  crcdicor  lcicns  re^ro-  hom  &■  innoccntw  virj  oHiao  fiui:;i dcb^t ,  proti- 
|)iqs|i)imnio*pro  bddii^pisdl^sacc^ii^pcnt  libc»-'         comimpcnda  fiinr  i(la  ci     . ,  quBtum  vfo»/ 

binircl  hiror,  quiaiumporcft  vidcritkfcpiflcCfe-  nonnifiiiuJiMifllcptjrc  /},  vt  (IriptiMn  cftin  rf./.^.^,  ' 

liitorcmiivipiodccvptuin/ejf.fufar  icS-i-vcrf.fiifi)  i.&confcqiKntcrtoikudipciutus  iiummi  ir^rgbK; 

.   a  Ki7)rAijl|ji|E^ 

Qui  fcicns indCTMtUmfoluit,  ncfnttepcrit ,  quiadld^^'  en^iato,Tt {Kmntinahaectiuius^. vcrba Tribuni.-i-'' 

n3Sfc\i'i'.:tml.cutm permorcu fi.dertgul.uir.i  i}tiic-  lo  uhcnlM  opurtc.it,  quc^i  rupMdidumP.iiiliic-"* 

Utm 9. C.dtit»^&*uM.  ^rgd nci; rcpctctu qoi  ipontaiivii d. l.ficum Mnm f^etltrit.  Non aninud- 

fg^a^dr«iiwBili'(jMultancpiani  qui  (c^ns  |  u«nentem ,  longc  aliam  cne  lat^onrtaCidujqniqqj^' 

tadeiMZnn^ folucrit , cum {circtnon  rcprobos mim*-  probos numtro»,  (okiir.^v  illiiis  qiii  ciim  .ruiu:upK>»'* 

aaoi&4lebcic>{cdprQbos.  Deo.  Nonhabcrani-  '  miibli^tibkiitxs  piu.uuo  ignoraiid.  Ari;»  cninijSC'' 

'  jiumdottamidfquiliabct  an^nran ditdpicndi,  in-  vftu  aliqui^i^,  £ca]iquaxAun:^tio  cuius  conima^*. 

qxiit  R.utoluscx/jf  f(5«'.fBrwwi  {fi .-de  folft Sicm !kdc  dum,filibiretincrf  \t  iu  ,utri  crcJitor,  &:iiihiIomi- 

codicimus,  qui  ammodcpridandi  aiicna  ncgDtia  nusaurum  peie^c ,  doio cc rtc  Licu  guipcnmisoc-|. 

iAuafit^&ineaaliquid  cxpcnditi.jrfl^(!.  i.fed  o'  c.ilioucin  ciptatlucrum  cx  damno  atcno,  idcoquc."* 

fiquaftipr.denettot.gejl.  i;cdr.imcn  vcrumcft,  quod  doJi  nub  cxc^Jtioij?  rcpcllt.nduscll  r.i.»i/r.<ie  «[«tt  ' 

AccurliusiiotatrcpctcrchuncnonpolTc,qiiircicns  'ixctpt.  quam  acoommodaii  ci  qitoquc  arquum  cft'' 

tcprobosniutnnosfoluit,  qnia  fdcnsiocfccir ,  vt  qi.!dLcipicndi.inimo«$pi(   lutrluiuit ,  quoniam  | 

Paulut  rcfpondct  in  di.fi  tiUH4lina»,  non  qoaii  do-  &  ipiius  intesell-^tcm  jja  habcf^.      rcprob'os' ' 

naucritjlcdquiaperciioieni^dRedidndnpoccft,  nuttmioslubcrt,iiihilpbneintereftati«quifoluit^'' 

quod  Ictcns  iccir  :  Condicio  .\tirciv.  :i:i'.i.-bii  :  i\um-  nccfi  ignoranslbluctir.  ^fccadfen:  ri.r;ii;ct  li  quis 

au^mlocum habcrc  potcll,  ntii  prub.itocirprc  b-  cbiiaar,pollequ(^niibctctiamidhabcic,  quou  ci 

.(6D,Vtrvpiu«dixjmus3dfir./kpr..'/«cofr'/(.^f:fH/rt  An  non cxpediaihabcrp fiy.w/in>lr.ig.ji(pi'<dlr faiiif. I<f 

crqo  rci]'.rnnir  r;mpcrnnuntum  ilUid  .n;o-,i  '      .*u:n  vcrc  drciiur,  Cutn  nulb  in  cam  icm.mt" 

piacuit  in  d.l  jimm  ii»«n«m.Vipctcmcm  tc  nunuuoi  actio  aurcxctpui»  ncci  ll.u  i.i  c  ii :  Cum  acli»  uic'.  uit 

uram ,  ii  non  rcddas  rcprobos  qiios  acoepifli }  Sic  '  «U^I»«cyij|^Mii£a^  ^  ' 

pi^t  Accurlius  m<nus     his  poftremis  veibis fm-»*  iJmri  L^.yiJtftriMigJ.mJiut  ij.Mm»'/-'^ C.T«- 

ias  ^.^exd.lfi€!'.n:.tnrum.Si:c  lioc  prob^irc  vixpot  bcil.  Xon.i  iicmpolJirdiainicn-flccuiulquam,  ni/i 

fiim,  t"ui  vidco  ncn  ficii  locupictuucm  cx  alictHy  ciimcx  iuiL!<5.:l»<K»«ftA,cau<*»ntcrcfi  /.5.  ^.fciendiiia^ 

damno  cum  q"«  rcj  robosmnnmifts fetiBer,'8£pfo-'  fuprjiJexkbJ.tmmimnjiiuioimf  .d<:  furrA liiid fanfi 

bospcrit,  cum  icptobarpcciinix  nulluslit  vfiLs,  vt  ci},  ft.cp|Ciiqii:dpolli  ,.tliiid  vciorcd\!i(khcrc.Jlc- 

^ixiraus,  nullai^ic  «{hMuaoo.  Ncquc  vcio  qiiic-  pccitioiit  ptn  vi.^\>^^ioni!ii,  r{jddi:ioautcmcxtor-' 

qnam  siAeti  potcft-lnterefle  iHws/qni  reprobos-  querfpoteft%«cu|^perviamcxceptionis,  Mitta^' 

niiiuMo^  dcdir,  vt  cos  rccipiat,  qu!|>pc  quihus  nun-  unicn  vrijciuc  communcift,qiioci non  m^^gis cxcC-  " 

qiMm  nU»  u>  .iltcrtuS|^.imnuiu  lit  vliuiis,  licutdc  |nio,qi!imic  p<.tiiio  darivnquumpotcftci  cuiusni-' 

mratnedicamcritis  &ycnenis,  «c  libris  roag^ds  hUintcjcft.&qf»'^-"  -v       .  t 

ahifqi.c  huiullnodi  iclnis  clamn.itis  fcriprumcftin  dtjdraiM^Etbljic* 

l..^.i.i.fuf.t4n\fl.ertifc.N<yucnim  fblitmintcrclIhQ-  pilmu* Ttiboinia^iiM' «'Eac  fcgclli^)  Vl| 

infni$l)C|Kft5#«iid^liommcni  l.fi  »fmjlitttfi.f.u  minc  loqui  jjcpiiis  conrra  ienfum  \'!-i,.r  1 ,  ccrtail^-' 
C^/./M.i>^^<&/^^<»^«t. iedetiani  prouidcitqi«Bk        luris  uuonoiYi.  £iit  ajB^i^gJ^|t^mu 

.tumhcripotcft,neciiiquammortaHuminiun»*p  ■  ratnifcftidrii»St/'*-  '    .  'x'^  * 

'    z   ^  Sivenciitlcric(|uidci-ncrcduorpignus-pluns,c]^uamdebi[umer.-it,non-^ 
dum  autcm  prciium  ab  cmptorc  cxcgcrit :  an  pignoratitio  iu<iicioconucni|4 
poiritadrupcrBuunirpddmd^faM^v^^  » 
wfuat^V^orcipere  adtipiies  adfflstii^^  fldmitioCi 

^e^ttiDsndaiDdas  eiadiotie^  adOefKB  |^ptorcn3^^ic^ 

**      'J:-JTjl§C.i.Sive»lMmr.-        »    ^  "^^AK!ui£totump«&mpt»xpiirct,ncfno^^ 

'  '  -  inifiux;.r,qtiiariyH3tlIuBmprcaj,idcA,qu 

Rat.  o  vs.CrcdKiJrvcndcnspignusnonpr^  piirdoquamin^cbitocircr,  crcditorixcftitiictc^M  • 

'  <cntipcconia,/8S'calcgc,vrpoftcciTumrcpusprc-'  ^Oraritiaadboncdcbcict,\  r  PM'iiisIil'.i.fenretittirt 

"Gumfrfluanitiv^ehabcthdctodeme^^  t^5.i.ftTibir./.9iiiW»rfaux|.*./«;..iift^.i^ 

tra:ufcit  doifn&inm  pignoilfcVeWHIifi  crtf-  ^r^.xj^^mMrLcrtUH^ 

/.  4. /Kpr. Intn tfinetatm  46. infr.de ncjmr.rcr.  jlraU  fititm. I :  c  rgocft ctia  hoc  c.i lii  in  quo cinjntotf 

omioitltntcansicrrc  rJioqui  non  pollct  hdc  hjiiuit  acditor dc picdo,diccmlii  cfl,vt  '"P";  , 

r^iretfviMyg.n?./.!*'*!»  ^tuintr.ouft.  Ergo  pctin*  fluupifccijcx  pigiioriwenditionc  icdaiai,  crc*« 

'"di  ci>.  itW^imprcdumiamindc  ;ib initio folu-  dcbitotircftitucrercncnmr.nLclit.iudnHhislicoge- 
tumcifiiiii 


'y 


cin,cj;  iufb  c»  fioncft.i  caula  y.\t 


twt. 


tpns 


  dcbitotircftitucrercncnn! 

namquc  impujMtii|uiifidefncm'  a^jdcbitoic  v^ltt,*\vc^<if hiti  lohicndi  du-  e.xpc(ac,r, 

cft ,  pro  p^pw:|>tqli*.Ka;  -u.-.*  i 
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it.Et  ita  Papinianusawr- 


le  tcfponSii  in  f./»fn(/rr.if>^.hiK:«f.  creditorcm  icili- 
cetiurc  cogi  pollc  ludicio,  quoddc  pignore  6axo 

nomror ,  id eft  a^one  jignoraticia ,  vt  fupcr 
n  prcci  j  criam  ctiratfiiris  re&ituv,nccaudicn- 
duiu cllc ,  li  cmpiorcm  (fui  non«linn<blucricdek- 
mecvdiCiaddicaCtiam  rationc,  quod  in  vcnditionc 
*  •   quaifitexpaao  (liccnin^legcndumarbiaot  non 
vtFlorcnt. «  /rf/f»  quod&Ciuadasamenos  bcnc 
•  obfcru.iiiit  fiium  crcditoiyu\qotium  gcrat.NccLinc 
4id  polcA,  quacopcre  fc  torqucaai  intcrptctcs  g  oft 
A«i{»rftirtinjl.hpfl».  vt  rcfpon&miUodPipintam 
■  cumhociccridlic-iu.  Ni.nic  r.imcn  jnitoqucm- 
quamadliutdxxiircid  quoci  uj5ortuit,quodquf  noJ 
jwoiationcdccidcndi  ftatim  lubiicicmus. 

D  t  c.  Multumintcrcft  an crcditorpignus  vcn- 
datcxpacto.idcftiurcconucntioniivtin/.^.iJi^J»- 
<»./Sur,&  apud Papinianum  in  d.J-  poiulr .& m  l. <um 
frmiJHirMdijkaafigMrJ.vbM^'ii'f%>ur'  ^  vcto 
dtrapadiim,  &  iutc  tantftm  «twlitbrisnon  con- 
uctKionis  J./.4./f«/>r.in  illis  vcThisfcdetftr.on  conucmrit 
it  H^iAadtftgntrty  hHttmamt  vtmiu,vtUit^ili- 
flnAm,  Vtroquccilucrcdiforvenditiuieacdito- 
ris,  ^d  priorccalu  iurc  crcditon5&  conucntionis, 
le^em^ue  vcndyaoms  cxctcct.Poftcnorc  vcro  lure 
'     oeditoTts  mht^^SScnon  icludantr  lcgc  pignocu» 
ytloqnitm l.fi  ctpiite7.CHmfit.C.dt^JhjH.ptgritr. 
Pciotecalu  vcndiuofucx  vohllMatecxprciracccdi- 
ttIlfc,Cttifilfficitvtfolucnd«pecunia|diesumvcnc- 
rit,  ( ncccnifn  aliud  quicqu*mie<juirituc«3g.I/-t«» 
'  /#ij«iiJ<4.<i</iiJlr4tlfi^.)PoftHioieaiittmfitven- 
diiioexneceffiiaie(^.4ii5/ErM»9.tMfn)i(i<).e«i.rirH/. 
Priore  cafucrcditocvenditpci  fc,  necadhibct  ludi- 
dsauthoritatem,  autdenundationuniUy^rogram- 
jmtumfolcmnic.it:-s,  ouaspoftcnorccaiuadhjbcri 
ncoeHie  eH,  n  rice ,  ac  lolc  mnitcr ,  $c  bona  fidc  non 
pir  collufionem  feftt  ▼endido  did  poffit  Lijiuj^ 

\    €•;,«:<.•  L-'    .  ftv.  fi  in  hoc  1 4.C.  de  dt(ir.i[\.^ifnor.&ttt.C.fi 
yf^^^Mjlitr.Mff.  ^cioiccalu  crcciitocnondcbito- 
ljb;<aHMlfi»iegonumgerit,quia  iiis  nadi  fui  &  fuat 
*  ^(Mienrionis  cxcquicur  dJfen,.uf.l.pdttug«r  ji^. 

Jwi5«r.^fj!.Poftcriorc  vcro  ncgotium  dcbitoris  nu- 
.    gisquimfuumgerere  vidctut^ciimidfkdatcxne- 
ccllit  in  ,  \t  ab  inuito  dcbitorc  folurioncm  cxtor- 
'  qui  .it ,  quam  ahoquin  confequi non  pollct  <<.|/.^fll. 
'  ^iJ.^»t/Jf«JB9.Sicut&cuminc.>£Ccucionciudicati 
poAublue  ciedinise.pignora  vendunturiuilir&  oi- 
ki^ds  tu^CMum  exequenris ,  quo  cafii  did- 
niSfilihjmiudic!';  clfc richimdcbirori»; non crcdi- 
fgp^f^'^yC.&m  (Mtf.iudtcfaii.Uft.^t  l.fttb  uufdm 
t^iCJNiliS.  Deniqucquoaaclremnofttanipeiti~ 
nitf/Jfi^  cafn  crc ihtor  qiii  pi^nus  conuf  nriutiis 
«q^WnAdit.  &  cmptori  lidrm  habuit  dc  prccio, 
IM^VdininikSteneturftarimiupcrHuumprccij  cura 
vfiiris  rrddcrc ,  priu  cti.in^  quimprccij  pccuniam 
pi;tcrpant,  auia cuiu luuiii iicgotiumgcuerit, im- 
putate  ribiddietUitnalcgeffit  ilLfam.  fenfiiscft, 
,  dclcgationem  nmc  proiufta  ptidfaittoneeile,  cAm 
*-  i$;quidcIcgationem ofFcit,  non  aliadecau^  tene-*- 
tUt,'quam  cjiiod  .ilium  habcat  obligarum ,  vt  idcm 
Papin.aiiini.^miilei«Mrji.in/^.ii«fMii/.  Hkautem. 
cteditcirnontamidco  teneturqu6demptofemlia» 
bear  obligatum ,  quim  quu  fuum  negotium  gedc- 
titi\>fteriorc  vct6  npn  tcnctut,  quia  ciim  dcbitoiis 
non  luum  ncgotium  geiletit »  diifinodi  vendirio 
tanqu.ini  c\  nct  clTicite  b£ta.  non  poreft  libcrjrc 
dcbitotem  niii  pccunxa  demum  pcrccpa  i.  L 


libeiar u$  fit.pignorati ciam  hab i:a r  .1  L}ionefn  Iji  rflil 
4littum  9.^jfmMfHmud&Uf^tHm  lufttfr.  Smul* 
«ft  quod  didmnt  VfeAdKki^Mi  itd  obligataetrans^'!; 

frrcr.ili  in .dium  pignoris  c.uifa  rKl.im  , non  adimci 
rcpolh:tioricrcdjcoriiusotTcrcndi/.(tim/i.'fiM(fw  .' 


S.I.&  Ug.feq:ii^Jt^M(i.fignor.l.fi  mandMU  jj.l.i. 
ii^.mdndat.  Ncmpe  cjlii.i  non  nill  cx  nccclTitatciuris 
ficrilblct.vtidcmPapiniaiiUiait  in  Itg.i.mfinMdiJ^ 
firtS.fiffur.  Ergo  quod in hoc  ^.fcripium  eft.  Si  pt- r 
gnus  crcchtor  vcndidcnc  pUirisquam  dcbinim  cnit, 
nonduhi  autcm  prcciuin  ab  cmptorc  pcrccpcrit 
non  dcbcrc  illnmpjgiunarititfiudicio  ad  rcddcn-. 
domiupcrHuum  conucncri,  fcd  vel  ctpccbrc  dcbi-^ 
toiein  debcrc ,  autfinohtcxpcclarcnundandas  ci^* 
.iclioncs  .:ducr!iiscmptorcm,pcricuIotamcnvtn< 
dicoris ,  dc  capignoru  vcudicioncacdpietuium  ciL' 
quamoeditor^oeritnonntpado,  fedeziutisnc^^ 
cclhr.^.tc ,  qux  vcrxlitio  iion  ni!i  n  .«r j  pt  cuniafbluti 
libctatdcbiiorcm.  t^uam  ituciptctaaonc  n Jftran^ 
illudadiuuac  quodnmlahtcpaAlinentiofit ,  quo  V 
cclTrmtcccrtttmcft  non  poirc  hcri  vcndirioiicm  cr 
p.icto:  ncc  co  luinus  t.imenhtripollt  a  crcditotc,&j 
quKicm  iu:c  crcditoiis,  tum  quoquc  cura  conueilW  - 
nihildc  dilb.xhcndopignotc,.uJ .oquc  cum  conuc* 
nitnc  crcditoii  licc.it  dillralicrc  ,  quianccpcrpa* 
£him  auferri  poteft  Crcditori  faculras  difttahc:  dl 
p^noiis,quodaJBoqiiieiIerinattIc :'  Quamaisciuf- 
modi  paaodifEcuItasaugcamr  diftr.;crionis  pro-<. 
ptcr  trin.imillam  dcnunci.irioacin<^uanaprxccde* 
rc  ncccilc  cft,  priufquam  diftcahi  pigaus  hoc  caiu' 
pofiir</i.4.y!i|^Jwfjr.Obfecuattimus  quidem  anK« 
nac  intcrprctum     pragmaticonim  crrorcm  ,  c;iu 
vcndiuonem  pignoris  a.cicdicotc  iacUm  itue  oedi-. 
ioritoonfiiiM»mccumca,qttamveldebjtorip/efe-4 
cerit ,  vclnomincticbiroris  mngiftr.itiis  poftiil,in  c 
crcdjcorc.  .Scdnonduniobicruaramus ,  tiuodnutc 
docemus:  ahudcfleiurecrcditoris  vcndcre,  aliud 
vcrovcndcrc iiircconucndonis.Hc  cpIub  cil,i]lud 
minik.  Venditiurccreditorisccum  is,i^uii)onvcii-> 
ditiiyecpniicniiont»,  iedexneceifitatciuris.  Ati 
caa^^i^  vendiciu^coqneprioQis,  quifcjuis 
veniailtasitcredjcotts..  Tauiiet£qiM/^atfemicacjC'> 
ditoic  diftrahctc iurc  crcditoris ,  liuc uis  ctXAin  con« 
uention  is  co  n  cunat  ,ii  u  t  nun  ,pc  n  n  dc  fiat  domimis 
necdc  propi  icta  tc  vinci  pollit  leg.qui  i  credittrt  iS^- 
rtt.tit.C.dc  iip.iiLiugnBr.  Pjgnoii-.  ladiLi.dishocci^* 
^uod  in  cauiaiuchcaacapicur&dUlraliitur,aiiai«!^ 
adcft,  quianonnifipnHlenripecnftiavendidebct^ 
non  licvtpoft  tcmpus  pccunia  foiu.rrur/.  j  D;(.'9  Tifu 
iyi.jcdfi  entftor  dt  re  iudtt.  qiua  n  olui  t  pra:tor  cx  ob^ 
gatioiiibus  obhgationcs  hcri ,  Sc  cx  liribusdcctfir 
nouas  iirc;  /.^.li.^if  Pr<crffr«il.nf.quod  t.imm  vrplu- 
iimum  cucimc  ncccftc  cflct ,  fi  emprorpignonsit»- 
didaJis  ad  licitaiionem  nuUa  prxicnri  pccuniaa4> 
mittcrctur.  Proindeinidgenuspienoriidubitado  . 
huiiisi.cadercnunquaro  poteft,  kduntuminpii 
gnus  conucnuonale  ioqno  pnfflMpiWic  intcrpo*- 
nit,  nifiittdenus,  vcconaali^^npa^  &  con- 
iierifencstocatnf^iitfwiaiiiliBMlita»  jiM^Jt  verh. 
thltg.  ArqLic  hxc  quidcm omniacx  mcra  rcdla^M' 
xaao|gc  iuris,vctii)jme,niiaJlot,difi>ataiitU(jie^rah 
mcri'n6  fiicihf  pomim  mfluperfiiaderr  quxftionem 

huiiis     ab  Vlpiano  ira  conceptam  &  t.\pfic.u.irnL 
tliU/c.  Exphcailitcnira haud  dubxc  Vlgi«ii|^  ^'^tr*?  • 
canAe  <>nuiis  dubitationis  gratia ,     ca  pij^norS 
ven d  i rione  <e  intel! r r  c  q  i; x  c ncceflfi  r..  r c  1  u "ns  fa- 
^^■'''l^iiiSifl»!*»^^'*"^"*"!  ^ffc^KIH.SlCUtjPa^ 

^t9t*  decajBR^iipfi^^  cr 

.  •  ■  i 
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DE  PIGN.  ACT.  VELCONTR.  LIB.  Xin.  TIT.  VIi:  fo. 


«a£lo  fatffaint.Dcindc  didioncsillx  qutdem^aMtmt 
Tribonianoccrtcfainiliariorcs  fuiuquam  Vipiano. 
Ciucnijdniodum  &  intcrrogatiunail.r ill.t  incptz, 
<]uibushicrotus  ^.fcatctal)  lilis  vcrbis  an  ftgntMi- 
tiotudiaottmttnnif»fitadfuftrfi»urHTtMtnium,*n  vt^ 
ri  vcl  txftSate  dtbtAi ,  ijuiail  epiftn  fsluitt ,  velfufafm 
dttKntsadaafm  emftorem.^nid  vcro  illudcft,qu^rc» 
rc  an  cxpciitarc  dcbitor  dcbcar,  quoad  emptor  crc- 
ditoii  ibluat^  Quidcnimli  nun^iuam  vclit  tblucrc} 
iQuid  li  ncc  crcditor  ipic  agcit,an  intcrim  prohrbc- 
bitiir  dcbitor  pignoratiria  cxpcnri  aducdus  crcdi- 
torcm  ?  Scd  vidcamus  quibus  vctbis  Tribonianus 
ad  quxrtionc  propolita  rcfpodcat.  Et  drbitrorytw{utty 
tione^evTgenAum  aa  folutioucmcTedttortm.  inquo  iblu- 
rioncm  dixit  pro  rcftuutionc,  noncntmdaturpi- 
gnotatiria  dcbitori  contra  crcditorcm,  vt  (olii.it  ali- 
quidcrcditor,  fcdtantumvt  fcddat&rcftiniat  id, 
quud  cx  pignoris  vcndinonc  plus  dcbito  acccpit. 
Stdautexpeitare  debert  debitoremj  (vidco  wi^erigfi ) 
0it  fi  uan  txftOaf ,  mjndandM  (t  aSionesadutrfus  tmeto- 
rem  ftrtmlo  tamtn  yenditoru.  R<,hnquitcrgo  Tnbo- 
sianus  in  .irbitrio  porcltite  dcbitoris ,  an  cxpc- 
ftircvelit,  nccnc,  vtdifs  fblucndi  piccij  vcmat. 
Quod  cft  iidiculum.  Ncccnim  iuris  authoritasin 
porcftatcRrarbirno^cuuifquamciTcporcft/.  I.  S.yirf 
non  vttifut  tn fiHMiJruid  SC.TarfiU.  l.  trL  ^yad  tminktf. 
SrdquiJiUudcft  fi  nott  exfeilai  procoquod  voUnt 
Tribonijnus&:  dcbuit  lcriborc  uui fi  exfedart  nolit. 
Quamquam  ciiin  ncnioagcrcpoftit  >  Ji'.adtionc/.jf 
fufiiU6.S.vlt.fufJtnegct.gtfi.tk.  pritoris  r.tadboncm 
d  irc  vcl  dcncgarc ,  m  cx  tonus  rdidh  pcrnrrni  con-* 
tOkCuapparct  /.  ncteffArit*  ^7.dtacquir.btred.&toi.tit. 

j-tr  .cxai^io  non  dat,(liccniin  Icgcndum  cft, 
n  >ii  vt  vulgc)44^»«  vt  anparcrcx l.t.S. i\ut  ontranda& 
S.fihicrtatu  lil.tit. )  pianc  non  vidco  ,.qua  racionc 
poinr  quis  cx  fola  uia  agcndi  impancnria  nancifci 
aiftioncin,  cuius  cxcrccndx  tcmpus  alioquin  cx- 
pcftarcdcbcrct.Ruriiimquisvnquam  audiit  cogi 
qnem  roandarc  a»iioi7cin,  quxnondum  comjvtat, 
ac  promdcqtumnondum  habcat?  Priusiiquidcm 
cft,vtqi;ivult  madarca<fHonc$poflitpctcrc,  qu.ini 
vtcas  mandct /. yFiM  (/:«>«  lO.SMlrni  Uilianus ait de 
hend.ftttt,lfiea res iunfi^Je MdtomMUft.  Dcicganonc 
(ncamrcmopuscfl,  nonmandatoai^ionis,  vtqui 
iam  obligatus  quidcmcft^  fcd  tamcn  a  dclcgantc 


conucninnondmn  potcft,'obligctrcmui()  ftipula- 
tori.cuidclcgauo  fit ,  vt  vci  (htim  vd  poll  ul  tcm- 
pus  quod  dclcgationc  prxftituium  etif ,  conucniri 
polTit.  Lt  iddr». o  bciic  ac  liibrilitcr  Papinianus  iii  d. 
l-foi.tnfrJedeugattone,  nondcadiioiubus  niandaii, 
dislocuruseft.  AtTriboniamis  ignotarionc  prind  • 
piorum  luris  ddcgationcm  &  mandatum  adtio- 
numprofvnonimis  acccpit.  Ciir  vcro  niand  inda? 
adhonc  in  filurali  dixit  1  ribonunus  ^cum  noii  ni/l 
vnicaadiioiit,caqiiocxvciuiito,quamcicditotdc- 
oitoriaducfiuscmptorcmmanJarcpollit,»ccid.ta- 
mcn  priulquam  dics  prxftaiula:  pccuiux  vciicrir. 
Nain  &idcm  Vlpianus  nollcr  in  l.iit  mdttore  ^^jnfr. 
dteaid.  vbiliniilitcrtradlatde  acditorc,quipignus 
vendidit,  Ait,  Rccoidhitcncri  (altcm  udioiic  cx 
cmpto  crcditorcm  ,  vt  prxftct  ci.idiioneni ,quain 
habcr  contra  dcbitotcin,  non  adtioncs ,  quia  vnam 
untiinihabct,  contrariamfcilicccpignoiaririama- 
dioncm.  AdditTriboni.uius  n-ondandasadlioncs 
contracmptorcm  pcriculi)  tamcn  vcnditoris.Quod 
vtiquc  non  indiftindW  vcrumcft.  lUanamqucdi- 
ftinciio  adhibcri  ncccftari,6  Jcbcr ,  an  in  culpa  lii 
crcditor,putalivcndidciitnonpirx(entipcfunia,5c 
/inc  fidciuHbtc  ei  qui  ijm  tum  crat  non  lolucndo, 
an  vcro  diuiri  cmprori  &:  idonco  lld  Kipfo  poftci 
facultaribu?,  quomodo  Acturiius  bcnc  JiftingiMt 
cx  d.t.qujfitii»:  ^}.dedifirad .figmr.l.i.S.fifo temfitrttHf. 
dt  admiiua..t.l  iinic.ptrrv!.  Scd  lUud  omniom  maxi- 
mc  ftultum cftaCTril  , .  , ,  r -  mfatJain  pi odn  apct- 
tius,quodaddit,vt.i  m  banctotamliibtili- 

fcr./i  Diis  pljcrt,ronciu  Jat ,  ^tuoJfi  tam  attefit fecu^ 
ntam , fufafiuum r.ddtt.  Quid  cnim  crat  ncccflc hoc 
addctc?Auttiui*Iatrincbacqu?fcrc,dcquo  ncanus 
qiiidcni  dubitarct ,  aii  dcbiton  /iipcrfluuni  rcddcre 
pignoraritia  adionc  dcbcrct  ctcditot ,  qui  totius 
prccij  pccuniam  ab  cmprorc  pignoiis  acccpiHet? 
Imo  vcrb  propolita  quarftio  dc  crcdicorc  cft  ,  qui 
prccium  nondum  acccpcrat,  nondc  illo  qui  accc-» 
pctat.  Iliudccnc  pratcrmutcndum  noncft  vulga» 
tam  lcftioncm&Vetcrcmvaidccon^u|it.imcflc^ic 
cnim  liabcf .  Qttodfiacttfttiam  ftcunuiu  nec  fuperjluam 
reddidit,  inftgHcratmo  tuduio  ventt.  Ciim  tamcn po- 
llrci.ia  h.rcvcrba  linc  quibus  fcqucnrium  uullfis 
<cnfuscft,mitiTJm  conftituanti.  /cqucntis.  Uc^uo 
lam  tcmpus  cft,vidicama$. 


3  f  In  pignoratitio  iudicio  vcnit,  quemadinodum&fi  respignori  datas 
*inalc  tradauit  creditor ,  vt  feruos  dcbilitauit :  Pljnc  /i  pro  malcficiis  fuis  coer* 
CUit    vi-l  vinxit ,  vel  obiulitprarfedbunc,  vel  praifidi:  diccndum  eftpignorati* 
tia  crcditorem  non  tcneri,  quarc  C\  proft  ituit  ancillam  ^  vcl  aliud  iraprobatuin 
faccre  cocgit:  illico  pignus  ancilla;  foluitUr. 

tis  malc  rradlauerit ,  puta  fcruos  quos  cx  ea  cati& 
dcbiiiraucrir.  Dec.  NonTidcrarrcddiresobligar* 
quidcterior  rcdditur/.j.^./«</i/:<i/ii^.fxr^wx.  nc<» 
quefitc.-t  rcdditiocx  bonafidc,  cumintctccflltfr- 
«iium&culp^ciusquidcbct  rcddcrc»  niit prarrctest 
offcrat  arftnnarioncm  quonto  dctcrior  rcs  fadlacil 
Iftn.fuprJtcondtd.trtrit.  Iinbpotcftdici doloinalo, 
non  rcddi,quod  dctcrius  rcdnitor  /.  i.  i.fi  rttdcftfit* 
i6.infrJefi^.l.epitfibt  fin.  dt  ftlui.  Quidau- 

tem  tam  contranum  boni  fidci',  qux  iu  omnibus 
maxime  bonz  fidciiudiciisdominatur,  &:con(e- 
qucntcriniudicio  pignoratitio,quod  cx  hoc  nuine'' 
toeA,quamduIu(malus ;  U^.tn fin.infr.fro  fociok^A 
•  S>V;  "'    «■    .•l-v;,-'V*v;  .NNn  4  --f^ 


'  Ad^  .vlt.la  pigftoraiiih. 

y 

Kat.  DVti.  Pigrioratidom  iudidum  non  ad 
aliud  datur  dcbitori  contra  crcdirorcm  ,  qudm  vt 
crcditor  idipfum  rignus  quod  accxrpit  rcddat. 
.  Idcoquc  dicitur  iuoiaum  quod  dc  nignoic  dato, 
pirDponitura  Papiniano  in  Lfenult.  mfr.  l.fidetuffor  31. 
ftfrjen^llot.f^eft.  vr fcibcct  icddatur.  Atqui  candem 
rcm  reddi  t  c.iii  rcm  obIigatam,qu4muis  dctcnorcm 
fadbmrc«Joii,putafcruumdebili[atum.  Non  enim 
obidminusid-mlcruuscft,  <jui  pignon d.itus fuc- 
rat.quoddcbfliratusrcddatur.  Ergoiii  pignoratino 
iudido  non  di.-bct  vcnirc,  f\  creditorrcspignotjda- 

T»>m.  Iii.     .  .  .  ;      ^  '•'•■'^ 
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dala^.  C.dt  rtf(tHd.vtniit.  EirgoinhocitHfidocaam 

id  vcnircdt  ,h  :  <  quodfttriui  fac.a  cfttcsjiigiiou- 
ta,  OLUU  crcditori*  culpa ,  &  HkCtum  aiiquud  ica  nc- 

SligintitintBnrfim.Ncgliccntia,tniittani,non  qui- 
ci;i  iiiiniinajcd  i\ux  in  dilig<  nicm  p.itrcni.hnnli.is 
aon cadt ri  t,tjua;i.]uc culjiam ncc  lacam ncvlcuilli- 
.  inaminducit.kdlcucm.  Non  cnim lenctur ecdi- 
tordc  culp.i  lcuillini.i,)cd  tanrumdc  leui.qoia  con-' 
triCius titp vtnu(i]uc  l.fiiitin rendmt li.^.i.&l. 
'  fef^J.f»iMaiffiitiidu>afti[>r4it.fnx.MuUo  mL-^xs 
ramcn  dc  Uua*.qiueipia  dolus  rfl ,  autlajtem  prope 
ad  Jolum  rtcc^^ljmdptant^hgfntiA  ii(Jtvtn.figia- 
p(.  <Et  (!inc«.[ueni.uii;i!)Jimi  inipcnl.r  <iu.is  cmurot 
botufidc  in  vtihnKin&niclioiauoncmKi  obli- 

Kn&ar,lili>tdieftitne»dx,vtHibemusadf.jS9.ev 
'*ldmi94^JkmmiKjr.d(pigr,cr.  It;i  ^-llqm  in  ifi!c- 
terjor  £tda(tt»  aiatquia  acditor  ij\  c.i  inolc  lit  vcrLtr 
ru$,iiuc  fudcndo  ia  <]uod  non  dcbuic^Hue  <)Uode£* 
fcduidcmclKiHin  t.iLiciido,  nti<3ddcbuit,xquum 
«it  macmnitatcni  co  prxilati  dtbiioti  aCtionc 
pignotatitiadircct.1  l.irtditcr  j.CJu(lit,dJ.frox.vtr- 

leruis  culpandjci);,  inaiicniseftcocrcenda 
fiant* Ij^..*!  fimanrus  1» jin.injr.folut.vutrtm.  ncc ciii- 
^uam  pcrmittidamt^a ,  n-rralKiuattburacut  cuam 
ttiaiuCifonifflyrfrailcnir  ^^ftdW  t^vwtttn^it.ie 

•  .H^Ui  ftii  rcl 4110;  lur  funt. 

a  VUiieJifnmdkjtuufauftertutt.RAT.DVTi.Vct- 
ttiiitirar  qnidcm  domino  w  ruun  luum  ocddcrc  Ci 

•  cumiri  fjciiJo-c  dcpiclicnticn: , ,  urf.ianoiiscim- 
^amn  rcpcicri: ,  ncc  co  noininc  tcnctur,  iicct  let- 

,  uumhuncdijdcbcicliuc rx tclhmcnto,liuccxlfcir 
puiationc /.r/<fi(/ rr^o  i^.ii.jt  Ssns deUg4t.id^tfirim» 
jg6Jt:rtTbMbii^.!icd.\hi  Cjuain  domino,  &'inlCL-UUfn 
■  alicnam  fasuirc  ncmini-pcrmiilumcll ,  v c  nioi!n  di- 
'  cebamus ex    (Mjhtut i^%jim*mmm^B.[9ht.m*- 
lod  fi  quid  malc  ac  perlideii  lenioalictio 


Qciod 

>admillum  ;  It  pl>:.  il  nonmodoihder.imt.1- 

rti»  fedciiasu  vmovi^dlius  qui^lamAamautmiu- 
-jiampffiweftjR  fciiUfiM  detur  ptxi  cctui2,vt6ft  pr«- 
frdo vrbiU'1  vibc,autl*i,iMui] in  pi  iiirui.i  caftigan- 
<iuj^u^A|tam  prxlccto  vigilu::i,ciii  tiuaiin  cft,  lcr- 
^ttlfilMplpvlcimo  liipptidoalttcccc  l.tJeoJfii.j/rxfccl. 
rrb.  l.txiffmubus  I o .it  effii .  Pnfid. l.  rlt.  dtfoudiJ.iauf. 
iUt.  Ncuioqui vidcaturlibi&:  in  cauia  luaiusdicc- 
C9*yQt^j|e  iudicc  k  vindicarc ;  quod  cxtra  calus  cct^ 

 »us  liic  noncft,  ncmiui^ceteiicet  t$tsit., 

cMif.fiuMii^e.  wmtdk.&tit.C.  tpumi.  fo. 
\u.  ft  vttidic.  Ati]uictcditorjMgnoi.ititius 
jKdommus  non  cft,  ncc  ct1cpotclt,nunentc 
',vt  llcpius  diniiius  ex  Lnapu  ppmt  ^$.dtre- 
en.^.i  .Mdfittit^M  cxfcptjei  iudiclfi  rem  dlit- 
ifi.  Ergo  d  feruum  pignoratiun ptonulcfi- 
coercucttt,  vclvinxctiiaedicQr,di«endum 
onepignorariri.iinrcrt.icum  rcncri. 
[^•prciucor  licct  iion  lu  dununui  pignoriSjta- 
.iiff:  Sc  locD  dominj  quodanunodo  eft»  can- 
ipfius  procuratOr  iii  rcm  (uain  l.fi  fiffuri  m 
^r.jAmil.trctft.  Hicetcqucnonf.ant5mpotcft 
(ed  '^stpi  licbct  111  pignotc  (juicquK^dominus,  & 
diUgcnsaliiLMqiuiibctpatcrtamilias  ta(^hitiu  eilec.iL 
U  igiiuri^.fupr.fmttt.  Atqui  diligcnspatetfiimililf, 
non  patcictur  iinpuniruni  i.  lii  liclicium  quod  lcr- 
uui  admililici ,  pciunct  cntm  id  ad  vtiiitatcm  non 
modopublicnm,  ledetiamjmuiitamdominorum, 
nc  lcruorinn  i!c!i:tnnnu  iiirdtcinaneain,  5t  vticr- 
utiis  ingcnij  ncquitu  ci^crcc.^tui :  C^.im  iii  rcin  mo- 

«iUrlt.Q, 


«n  ftruutpro  fuo  faci.  dnm  nenimtatpnns  &(mtaar*' 

gua  1 11  r  i.  I .  C"  1 ./«/»»'.  dt  his  qin  fui  rr/  jlioi  .iur.fiiiir  d.^. 
fid  ttmportf  mfiu.tfd.  Adcu  Vt  cuamcx  cauia,&pi^ 
qualitatc  admiiK  atqiic  .-itrocitatcdclidi  }i0^itinw 
piinc  icuium  i-)ccidcrc  d.l.ifti  inir.nr,  cyC.iU  Vtrb.o\iUT^. 
d.lj^uidagoCy^  Jiinitcsdeiig.i.  Ligoiicquccicii.iori. 
caftigucio  lcuier  dcncganda  cft,  quia  non  magtseiv 
quaradomtno  lic^  contra  /cruum  aeerc  liur  cifili- 
tcr  itue  crtminalitct  /.  mn  feni»  loj.dt  rt^ul.  m.&d. 
i.rli.CM  fmuu  tx  fuofjti.Lt  .ihkirtiumcilctpcsfntc» 
n  ieniopignnr.i :  (i,v  r  noccacacdicotiiinmuiie,cniii.' 
datu^eitit,  vc nu^is cautnmhaberetcreaitbr,  nec 
]>abcrdcbifiirquodconquciatur,quic:i.im  indcm-  • 
nicatcin  p..ctt,uc  dcberct  ctcxbton,  peraiftioucm 
conrrar-  :in  j^iv^noratitiam/i quiddaimiexletuipi- 
r;n<.i.kii  iu.ilui.i  (Sc  impiol^tMrc  ti.  rlirni  ]\i!iL]'  clK  t 
l.fi  jcrnus  pignortii.  tujr.l.fi  ftruM  6  t.^.iiUoJ  \rr.>  iHjrM  - 
furt.  An  iionctgovriliuieoftdcbitoricidcmqucdo^ 
minolcrui  j-iignor.ni  vt  Jcliriquc-ntcm  lcimim  crc-  • 
clitor  comic|iut  domi  quomodo  lo«|UUiuui  Imj-^i 
in  iUj'fr.C4ir/Snnw^rw/M.pft.  qu^  vttdebim^^ 
eonominc'pigno!atiiia  adtiotjc  conci.uia  cbnuc- 
niatur?  Ciiiuiraqnclioc&ciatcfcdicor  cs  dcmiiu 
voluiu.!cc,ac  viiuti  madato,3dfoquc  miepcimit- 
tctuc ,  nilui ciuix-crc cutcxco/aii^quaiilnal^ vex- 
fitusin  pignort-  pigrtotatitiaa^onedire&atehca^ 
rtir.SuSicic  cn;n-.  ta^t tnii  quidelTl  lcqc  pc ; ;;  lir 't r  •c, 
vt  pa-nam  non  mctc.ieur  /.  Grjuthui  C.^dleg.lulJt 
4duh.  Phni  non  dubitator  quinnon  mbddmod:'^ 
ftius,fcdcri.imruTii:'.  ctcdicoi  factiui.".Jir,ii  ;cii!;  lu 
*dclmquentcmpr.rtcctura;,  ac  l*rxiidi  calb^andian 
■ttadat,  quamli  ipic  cauigec,  Tclob  hocipliim  ne 
qiia:fliotii  Jocum  n-linqiiar,  an  fupramodum  fs:-» 
uicnt,  quxrcsiuftamqucicixoccalioaemctcdjt<>- 
ridorc::  quomodo5>:in;cr  viium&:  vxoccmdifpU'^  ' 
tari  aliquondo loict d.l,fi  tti^u  i.fimtritm  fi^Utt^ 
mjitt.. 

b   qnjre fi frofiitMtt*naftiam,  R  a  t.  n  v  b.  Nili4 
.  toAi  naturuiccft,  quim  vniimqnodqucdiilbluieo 
modo  quocotli{>atnmcfl  i.pram  80.  dt  fobtt.VnHM 

tam  ntturAlf dt  re^i^ttL  lur.  Arqui  pignus  iKin  :  ill 
conlcnluiiv:  vohiiuarc  dtbitons     ctcditons  mtc  t- 
ttertientecontrahinir/.t./itf»'.  &quidcmquomania 
cautum  iitcrcditori ciii-,  |ic-.;!n;.r  li:  •  nnc  ruxcr- 
bctur,quoufquc  luiutumci  ut,aut  -.liirrconominQ 
iatisfadum lfittm'^&Mlm ^.^jiitinis peciint4.&l.fvltim  , 
•  IMMtl./i(p.Adeovtnccci  piofitad  habcndam  adu^ 
ncm  pignoratitiam,  qu6d  crcditori  alitcr  quaiii  per 
folutioncm  (arikf.-ccicparatuslir^finoncdamlaas-'' 
lccctit  /.i>t'm  li',fr.tiiir  c.^.qttifdrtaunnfr.tyiA.mtidL  ^ 
ftpivtl  brpctb.foli.it. Et^ot^i.\n  cfl  Iiic  lc^itimusmo- 
dusloliu  ndi  pignoris,  iicTcditor  j-ngnor.itiriifi.in- 
aliompignoncam  piofticucnc,  autqiaid  oiiud  inv* 
probatnro  eam  &ccrecorgetir.  Nequeveri  modns ' 
liic  coinjnitatur  intcr  c.Ttcnis ,  qni  proponunr-a:  in 
tit.quil).wod.ftgH.Vfl hjfoth.foliat.  Sacilquc cfic dcbct 
domino,eideniqae  debirori,quod  li  crcclitor  anfil- 
lamptoftitucrir,  aucquidaliiidturpc  &  ::oiu>abo- 
nomiorcs  faccic  cocycrit,  habct  cum  pccadf  iotuin 
pignoraiiciam  dircdam  obiigatum,  taniqciai  >  <jui 
nMlisiftisa^tibu5rempf^otataiincorrupcnc,&  dc-' 
teriorcmleceritl.  i.S.frrfu.tiiert, &i.vlt.&l.x.&p.if, 
fupr.dcfcruocorrupt. 

Dhc.  Contr.i<:tu!.pignotvbonsjfidacfI,vtii7 
piusdiximus.  Non  poieft  antetli  videri  hScaxn  cx 
oonafidc,qutHl  tuipitcr i",-  contnibonos  morcs fii- 
Q^umtaftLPon  ttac[uc  vciccuadiam  i^';  pubiit  am  ho- 
^^JS^tfntOihpJtfnfdk.inJht.  Cui 
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ceptum  conftituatur  in  honcftc  vmcndo  \rg.vilihtu 
nescorpesvtl^somninoJiiumonientt,  nrc  vll.i  lit 

neccffui-idolicNCcptioadaAioncscxii^  rlidcnclii, 
jcdoinnimodo  l'i.t;toris'offiriocontiticacur,  vrc.v 
dsaAionemdeneget  l.iieii.r.ihm  16.  &  Lf:^.  l.fiifH- 
hnu  lto(  modo  (OMtptd  Ct.dc  vah.ohlig.l.txu  ^C.de 


honcft.i.vpublic.1 1.frlicur.X.Mn  /i  non  licct  crcditori 
\  ti  pignorc,  quu  iioc  iplb  turtum  committat 
gitort  j4.mfrJitfiHrt.  quamoisliocfblvmtdibluen- 
dum  pignusnon  liiffici.:r,qii.inri)  minuspcrrnittcn- 
dumcicft,  vtabutaturcuntradcbitam  lcmbus,'& 
honc(btiTerecunduim;Q^ucini  autcm  cxnaccau& 
pttnus  Ibluatur,  cumctiim  dominica  8c  pattia  po-* 


inuiU.fitpuUt.  Idcmc]uc  in  condicionibus  tnrpibtis  tenas  co!lamr ,  li  talc  quid  patcr  filia:  aut  dominus 

iaiiscft,vteatpactor  abinido  tcmittcrc  dcbcat,lu-  anciiizitnpcrct  l.fitaMm  ii.C  detpifiOpMidimJ.  U~ 

bcndocasnonproimplcris.iedjptonontinplcndis  Koncsfi.cJej}(ct4(ut.&le$iot).ltbr.ii.tit..^o.l.fxd!fimA 

iMHdutonai^.&ftij.l  qi^t  fttb (timtitmiJttmieM^  7 .Cdc po^tmjnierf.&rtdevipt.  Indignnscnim  patcc 

ffyJLfdcla6l.i.fijubccudiiwih-,iiif.Hii  .SC.Trr&fU.Atqui  cft.indit^nui  dn'rii:v,r,,tnii  poti  ll.u;  :n  ill.uiiin  libc- 

tnipiiIime£icitacditpr,qujancillainiibipi^nora-  rosvelieruAstctincac,quaumtutptcninptob^ac 

kimpioftirait,xatad  (aleqaidatiadpiobtouimad-  impieabtttnli.  Qu.imquamnontamexfiieraiuiis 

mitwnAim  compcllic.  Mcrirn  ii^irtirduiliilcgiila-  rationc  illud  fii ,  quim  cx  fiipiaditl-is  Impp.con- 

tnctionAituit,  vtpigausiioccaluipio  iute  ibluatur,  ilitutionibus,  qac|din  ipccie  nuius  §.  diuctiutn  cA« 

I15.IPBM  libio  ji.ad  Ediaumt  >^ 

SI  fereos  pigooratos ,  aidficiisiii(binritcieditor:  fi  quidemunbutDSj  vel  vo^ 
lunateacbitoris,  entaAio  contraria:  fivero  oihilhorum  interce(fit,fiqui- 
demartificiisnccefllariis,  crita&iocoatiaria.  noi^tamaiiic»  vt  cogaturleruis 
carcrc  pro  quantiiare  (iunptuum  debitor,  ficut  enim  neglegere  creditotem 

doIus&culp.i,cjuamprxftat,  nonpatitur:  itancctalemcmccre  rempignerac 
tatn ,  vt  grauius  litdebitoriad  recipicndum.  put^  ialtum  graodcm  pignorida* 
tumab  liomine,  quivix  lucrc  potcft,  ncdum  cxcolcre:  tu  acccptum  pignori 

excoluifH(ic,vtmagni  prctij  f!\cercs,alioquinnoncfta:quum,autqua:rcremc 
alios  crcditorcs,  aut  cogi  diftrahcrc,  quod  vclim  rcccptum ,  auttibi  pcnuria 
coaftum  dcrclinqucre.  tncdic  iguur  hxca  iudicc cruiudi(picicnda:-Vtnc^uc 
dilicacus  debitoi ,  ncc^ue  oaeroius  cicditor  audiatur.  , 


t 

Proponnnturin  haclcgetiescainsde  unpcnfisa 

ctcditorc  pignor.ititio in  rcm  obi:  1 :  '  in  1  f-.itis.  Duo 
piiorcs  lunt  dc  impcnli:  vtihbu^,  Cv  r,  !manenti- 
tus,tcrtius  dc  nccefliriis.Priorcsduooe  lainpnbiis 
dacditote  bSbs  cx  domini  ciuidemque  dcbitons 
voluncate  veltadtavel  ezprelfi,  vt  Accoiitns  bend 
ebieiuat.Extatira,lircruosiamimhiitos,idcft,vtil- 
jcintecpteiatur,  imbui  cocptos  artiticiis  mftiuxc  lit. 
Videmr  erah  fitcereexdomint  volnntate  qoitquis 
id  f  acit.quod  dominus  &ccre  con/iicuit  /.  j.  (nfio- 
dutm  verfftdMttidm  botninu,fupr.nt.fnx.  l.vflvntuer- 
finmnfHfrAMtitJLititttfii-^tisl.ftdlMlidnm  iujuod 
J^aUr  hifr.  dc  SC.  Mdttd. !. luluma  t j.  i.prdttrta  ii.de 
\gfyMi.tmpt.l.fi  tjmen  ^S.^Mquidt^ttjdt3.  Rcbus 
ftbicctincodcm  ftatu  mancntibus,  vtBartolusli- 
mita  t  cx  i .  («m  ^N» }  8  ./.yi  r«iR  CmrmUm  Suin  finMCt- 
lut.  Etc[ummcKldvoluntasiamadeffc£himpeV<iu- 
ci  ccrpcrit.non  aliccrcx  /.  i.  §.^1  dtfuncius  infr.  dt  rth. 
icr.qutjkbtiutl,  Exvoluncace  vcro  expiciia,  llfbrid 
jnandauerit  cieditori,vteosinftraetetvtin 
Jimutiui^.deinrtmrcrf  Tcrtiusvcrodc  fiimpribus 
'  ^^dtcavllam  debitoijs  voluntatcmiiuccxprcf- 
ftmfiuetadtam,  iedntmenneceflafiis,idcftquin 

f  nun  clTcnt,  rc<;  .itir  pciinir.i  Ricrat  .lut  ialtcm 
dctcriotjutuu.  i  liccnimnci.i!larunimimpcn(a- 
Tnmdefildtio  cm.impenft  ~<).de  vrri./ijfnijif  ./.^./.iiw- 
|)rnfie  i^.fif  iTHpttij.inrcb. dotai. f.tcl.  Pi:o: ,-sdiio cafus 
nullam  proriua^habcnt  dubicatioiicm,  quin  crcdr- 

toa  iLdcpicoie  waqongMiwn 


Hamrcftiruidcbc.intmdiftin(^c,  qui.i  ^illudindi- 
ftinfte  venim  cfl ,  nwll.im  vukn  poilc  faclam  iniii- 
nameiquiiemcl  yoUinl.tttdum^.i.^i^t^d&dqas 
flmi4Uviid.S^ittuc  debctimpu^rc  carv6Tucrit.Scd 
terrius  cafiudubitabiliscft.dc  tmpcnfis  ncccftariis  i 
crcditorc  inpignus  hidis  nulla  intetccdenie  domi- 
tti  voluntace ,  li  ibtte  aeditor  cas  per  p^nmatitiaxn 
contntiatBonuiinovelitrcpcterc,quainutstalnjn« 
gcntcspro;Hin:innir,  vriisrcddcndisimparlitdcbi- 
tor,  &  If^is  Itiis ,  ni  omncs  rcddat ,  catcrc  cogacuc  - 
Aicautem  Vtpianus  (equendmn  eflc  hoc  tcmpera*- 
mcntum ,  vt  pro  lis  quidcm  impcniisdandalir  pi- 
gnorati'uco:mana ,  lcdnonvk|uc  .idc6ablblut^ 
vtcogcndus  lit  dcbitor rcluacarcrc,  &:adredd6n:* 
das  impcn&,ictuosip(bs,in  quos£idbciimt,v»9Wt 
dcrc. 

Rat.  oVB,  bnpcnCcncccnarixill»finit,vt 
inododiximus,  quz  ii  la<ix  non  fuiilcjit,  tes  omni- 
modo  vel  pcritura  vcl  dctcrior  fiituni  rrat.Idcoqne 
diciinnir  minucrc  dotcm  qi!.:::n!nuiis  hiuoraoi- 
lera,  nonquidcmipiainrcmiicumdospccuniatia 
el^(4biannimcnimeiretdiccre  coipotom  diminuA 
tioncm  ipfb  iurc  ficri proptct  pccuniam  /. cjuod  di(t~ 
tHTf.dt  imftnfjn  rdi4»t4l.fdS,)  lcdumcn  Ipio  lurc  /.ji 
«r  ipi  Stkkm  f  5.f  .fiMdmiMr,  ^mfJt  itrJttJLinerm^ 
git(4  ^.de  dat.rclc^.  Quidni  crgo  minucntctiampi- 
^nus ,  adcoquc  ita  vt  totaro  eius  acftimarioncin ab' 
iorbcant  ?  Alioqui  patctetut  damnutn  Sc  iniuiiain' 
acditor,  cuiminusrcftitucrctur,quamip(ctnie|H 
piKnotatam  non  taniilm  bona  fide ,  icd  cciam  Ot« 
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iunadoniinoci(Jcmiiucdcbitori,cuiIibenimcftft   fit,neAiinc)tcol«c.  Crcditorcmvcr6,acccpcuitt 


4IXOlieiart-,  It  niodovelttp^ottcircrc,  &rcm  dc- 
t^acfiKscLftdMvltnio.  i.fwfrMwtfft.w^.Lm 
ttmqm  7.S.i.AtAt{Hi&4qtu  pluu.mnd.  Nulbatim 

tci  liui-  .iniimrp.  Iiuc  in.imni  .t  i  (.i:icr.irc  vrnjuam 
dominium  vlua  quam  ^uanu  cA,  potcft  /.  PrdttrMt 
'  y.$.b9ti<6Bitm,Jkndm.it^. 

D  B  C.I«pcnla  qiix  ab  initio  fiiit  ncccJTajia,  rslts 


cum  pi\^nori  fic  cxculiitflc,  vtmagniproti/fccciic . 
An  non  uiiquilllmiun  lit  incasangufttasrcdigimii 
Cemm  dcbitorem,  vtvcl  notiosciiC(litnrcs<}ifirrcTe 

co3.itur,i?cvcr(iir.iir. 'aaic.quodvu- vnijii.iin  vtilc. 
icmpcrvcro  tciciiihuncllum cil ,  vcl pio  miniodc- 
rarisliimpnbuspignus  dirtr.ihcrc,  quod  rcccprum- 

iccupc  i.iriini  vciir.v  t!  iL  ni'iucpcniui.i  i  o.-jctum. 


cflie<fcfinxt,ftatimacqucadcamvl<jucquaiiritatcm  rcm  ut^ligatam  ctcditoriocui;nijiK  tc,  iiuudmagis 
dcendit,qtt«plnrisut,qHdm<|aantiie5ipiaeft. Ita  mifciuni ^vtdaimusaclucroiiinicli  Htiuuigitur^ 
coimtit,  vtrorarcsdonvnopcic.ir,  liadtotiusim-  inquit Vlpianus,  omniahxc  mcd;c  dii-  :.,\ri.i.iJv: 
penlk  quantumlibct  iicccllaiix-  icftimtioncm  vr-  tcmpcrandaarbiuioboni  iudici:!,  piopcrloiKiium, 
geatur.'  Quaaiamcnim dominij  vtilitascft ,  qudd   icnun.tcmporum.ic locoitimquajitateifj.iiijimdlv» 

Ecteiurmocii  imjxrniam  ncccfliuiamies  /aluatada  vt  ncquciiclicatum  dcbitotemaiidjat,  qui  coloie 
t,/idominu ipli  pcricrit?  Aur  quid  cins imercft,an  paiijHrTaris  velit  magnumex  damno  crcditoiis  lu* 
abfolatcpcncrir,anf'ohdoir!ino?  Cui  ccrrti  grauius  criKii  iion  ;i:ni  .Tv.UL  .nc^jiiconcronimcte^litorcm, 
c^videreicmiiiampnfxcxtu impcnlanim  tranfta-  qui  pro  immodicis  inipcnlisnc  quidcx  iisamittar* 
tam  m  crrduorem ,  quim  fi  ob  non  ladasimpralb  tptum  pignos  velitiibi  actinirere  &  rctinere.Itaquc 
toi.ircv-.iblblutcpcninctrfr^.rfww^p/^^rfrr/J.iVA/if.yyr    clicicr  boniis  iiicicx     cligct  cx  duobus  conrt.;tiis 

nudiumtcmpcramcntum ,  vt  Accutiius  hic  notac 
cx  l.i.&l.i.ii.ftifMu  tAtntnfttfr.fitpthtMtKnXdujntm 
jjnfitt.n-fr.iiwns  !t  \i[.l.ioint''::ui  ixaiKi.jr ir::(. 
itttnqui  liijiiljtii.iii  i  rib.uUr^.l.tjiu/il  dutii!nsic^.iitjf.de 
folut.  Oblenjamiiin;  .^urciii  cft  Joqui  VJpianHmin 


tftHiHi  CJt hoHjiiiuUbtr.LUxquitut»rcs ii.  rtrju.&tt 
hnAilimC.dt0itHm.tiiimf.  Ncquc  vcrocx  bonafide 

cft,  \  r  I  I .  (^irc)!  jv  .trcvtii  nv.prnl  fiicccfTInia-piynMS 
iibucrmciU,  quodal» iniii<ic.iicc;cacccpic,  vcicd- 
deiet,  auodnecbonx  tidci  policllon  pcrrottrimr, 

qui  in  alieni-mrcm  impcnias  bon.t  lidc  icdtcriam  Juc  lcgc dc  iropcnlis  liuc  ncccll.triis,  /iuc  vrih!  us 

hcccllanasJ.i»/w«/f»j8.vbidiximusyif^.<fcttirarfir.  (nccenimfcmosarriHciis.aut  tbfciplinisinrtrucic 

Farr^ornon  poilc  imptit.ai  <  u  ciitori,  curin  pignus  nciclk  cll,  lcJvtilc  j  «]ua.-quoniarnadahimi&in-« 

.  impcndciit,  quiiincj^lcxilictimpcndcrc  uc  dolo  gcnijculturainpi-rtincnt,tollinullomodopotnmt. 

aur  (altem  dif  culp  lciu  co  nomine  le  obliga  lU-  f  /f^.  Nam  ii  toIH  polTcnt ,  pcnTUtrendum  eJlct  cieditort, 

^unnxdmodHtH  x^.^. nidipftrafiu  ftipr.adlt«..i>jiiil.  Scd  cui non  oir,ncs pr.;-Ilitcnnir ,  c.rrcr.u roilctc  tjii.r  (i- 

nondcbct  co  praetcxiu  ulcm  taccrc  rcm  pignora-  nc  dcirimcntoici  toUi  j)o|]cnti^w./.i«/;:Bi(»C''/^/- 

tam,vtgr3uiorliatdebi(ori pignoiisluitio.  Idcnim  ctd.iHn&J.fiHumttin  i7.'i.rlt.a'ks-fe<J<].fttpr.ytru-^ 

i-.imc.xtt.ifv  c«Mur.ib< .11.1111  tKicnicll.  Adtcrrautcm  dti.l.nilts  xcf.ui  fin.tkbmd.pc.ii.l.  dontum  ^.C.Atret 

cxcmplum  Vlpi.uiu»,itlakiuugtandcmpignoMdc-  vmdud.UuluHmi0.piisatMnfrMiiiim.tmft. 
db»qeditot^cuiiI«upct)VCvixlueievRqu2mpoP 

Io£  M  libto  jJDiipucauonum. 

IVTOneft  roirutxis  fiez  quacunque  cau(a  magiftratus  io  poflclfioDein  all' 

quem  miferit  pignus  conflitui:  cum  teftamenco  qaoque  pienus  conftitui 


polle  *,lnipej:ator  nofter  cum  patre  iiepiftuiie  relcripfit. 


AdkitwepmimmU» 

R  A T.  D  V B.  Nonvalctpipmis  rci  alicn.i:,  nifi 
qoodconftiiutunili:  (.iltcnicx doniim  volunutc  l. 
sbtnd rti  lo.  vbi  dixiinus  fufr.  At«}ui  pignus  quod i 
prartoic, aliovcmagiftratuoonftituitur,  quodquc 
ldc6prxtoriiimapj)c!l.!nnii,dc  cjiioinnr.C.'.  de  prs.- 
Ur.fknar.  non  mii  tn  rc  a itcna  conifaituipotctl ,  ncc 
emmoona.  in  quorum  ponclTtonemPneiDrnutric, 

iimt  Pr.vrnnv,(i.(i vclTif)  ^cl  SLirpronrj,ncciT:.igi- 
ftramsquilquain  porcll  doniinuni  lc  clicciebono- 
ru  m ,  q  11.1:  ad  pi  iiia  tos  pc  1  tincn  t  /.  maffftrMibia  ii.fup, 
it  mrijdut.Lqutmddmodum  19.$.  ptn.adltg.Aqud.  l.  nti 
iUMgiftrdtibus  ii.iHfr.dfiiiiur.  Multommiiisdicipoccft 
ciu^odipignusvalcrc  proptct  concurrcntcmdo- 
inini  Volnntaiem^  cum  &  ius  &  iudicitunxqu^  led^ 
datitrlii  Inuttom  Ug.inttrftipnUnttm  8^  S.i.dtwirh. 
tblig.  .Agiiiiuscnimcuminuiro,  icdnon conrraha- 
mus  cmu  muito,  quamuisdiciibleat,  quod&vc- 
nuneft,iMaltoienfii,  ininie&tudicio  quafi  con- 
tr.ihi  l.T^.it.idcvtfmlut  tttfr.dc ptcul.t.deltgart  u.%.i.l. 
dluiii  i<).de  nouat.iydiUgat.  F.rgopignus  aPrxtorc 
aiiovc  imgiftratu  conftimi  iiuUum  potcft. 

De  c.  Qucmadmodum  rctpublica  domina  cft,& 
boootum  4c  peiroa^um  omiuum  quc  luat  tn  tc- 


pablica ,  qttia  leipubiicx  priufquam  nobis  ant  pa-^ 

rcntibus  nollrisomncs  nalcimur  /.  i.  ^.c~,1o'^rjltt(r 
i^jnfr.dcveHtT.inpoff.V^Tt..\Aco  vt  ncmolc  joininuia 
mcmbrotumluorum  pollitdiccrc  l.libtr  hom«  15.111 
princip.Ad  Itg.Aqnil.  Ita& lex  quanihil maius , nihil 
digniusporcnriuiveeftin  republica  ,  lincqua,  nec 
\  lla ftarc rclj)ubl:L.>.  jiolK  t  /  hyis virtui  6.fiipr. 

dtitffb.  Atquilcx  impcrat,vcmtcpublica  lintma^- 
giftcatus,  quiimgubsiusdicant.qnitutateddanttR 
ciiiiraccmaxim^vero  I'r.?rorcs,quiruntvcIiicivnua 
VQx  iurisciuili$/.»<ii»o~</>/iiM  ^.jupr.dcmfttt.crtur.l. 
i.if^tiiHtdiittiMs,6~  i.quodud  Hu^iflrjtmfnmfujei.dg 

crif.iiir.  Ti'<n  cri:'.:n  .u\  Pi.rrcirc .tliolqiic ir. i;;i(ifa- 
tui  pcrtmct.quoiumcaiuiiidictrucli,  vcqtiotiGsius 
&  xquitnid  tBggcrit ,  pignus  conftitucre  polTim  in 
tcbtispriuatbtum ,  put.i  rci  fcnianda'  caula ,  iifbttd 
dcbitor  Iarirct,nec  a  quoquam  dcfcndatur,nc  con- 
tia cum ll-qui coiuIcninatiopoHic.  Nam cuin .-iclio- 
num  oiniuum  inftiiuci)datum  principium  ab  e* 
paneediftiptolieilcanir.quxeftdeiniasvocando* 
vc  hillini.^nus  (cribirin  ^.oiiinttimlnfth.  dipcrii.iemer. 
littg.  qui  autcm  laitcat vocariin  lus  nuii  poilit ,  quia 
vocano  ficbat  per  corporalem  pichcnlionera ,  vc 
fcriplimusad  tit.de inimvocand.  confcf|iicnscft,  vc 
aduei^lus  latitAttteja^fjM»  aixo  tcnKdio  liiccuni  crc- 

'dwodbni 
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DE  PIGN.  ACT.  VEL  CONT.  LIB-  XIII.  TIT.  Vti.  ^ 

ditoribus  pollit.quam  vt  mfnamnimponcifionein  luftjf&ntuin  /.  z.  C.  de  pfner.  prtter.  vbi  diiplicem 

bonoium  dcbitotis ,  atqiic  ita  in,mbonis  pignns  tanriimpignoris(pccicmagnorcit,Conucntionali» 

Jpcjetodum  conAituatur,rt  iiiIicmpo(lii1.ununiN,ca  &piu-torij.Idcc:iturtafUsqiiodnKiiddeqwoqaepi^ 

Donapoieivcndantur,& expredo acditoribusla-  gnusex piaDtotis  autfaorirate capi vitierur ,  poftca- 

tisfiat  MJit^uibjixcauf.  inpcfeat^di ny.Mmbtr.i»^  ■  €pim  i  Dhio  Pio  ic(bipcum  cU  magifltaribus  po- 

Aliudcxompliimpr^rorij  piqnoris  t  ft.cuni  pu!i  Rdpi.uii ,  vt  iudicum  i  fc  datorum  icntcqrias 

kgatonim  vcl  tidcicommiflbrum  lciuadorum  gi a-  cxctiuantut<ti.*D.'/'u  Vio.  non  qu.iii  Pr.xtot i^^itk 

th  mtrtfitor legatari)  vcl  li4eioonimilGui| in pollcC-  cxbcuriohetudiati  c  .^h  ir  [   uui  a ,  IL .i  quiaaS hoc 

lu  ncnibononimdcfundicx  rit.rt  inptffrJf.U^at.vel  ip(umdatiudicemproc>A(;;icndoiu<iii..uo,  \  i  ijui-- 

^i(.fent4nduMftpi(eatl.(rcilitcribus  j^.^.\MfefMr4t.  uis  intciligat  autlioritatc  ipllu*  licti  cxccurioncra, 

qd  locttsdehoc  pignorc  pr.rrorio  .-iccipicnduseft,  noniuilicis  pcdanei ad  hocdari;  necimnjcrir6,c^m 

ron  i!c  r.icit.i,  v;  H,i!'i>Iiis  piit.it  livjiDi!  t  i  i :  n.im  fcnrcntia:  vij^or  in  cxccurionc  conlIftr't  l.pen.C.dt  ' 

cumoiini&antchiliii)Ufuconllitutioncinqua;cx-'  «XMAr.rriiiitiic.Suntcamcn  pK  r.\-quedtfcicntixm- 

tat  in  U.c.tomniun.d( kgat. nnUa pio legatis&:  fidci-  tct  pigtmif prxtorium  &  k: d a i.i !c,' (icut&intcr pi- 

conimiliis  tacit.i  liypothccacompctcrct ,  necclla-  gnuspr.Ttoriiim&coniK  iirrcji.ilc,  qua-t  noslaiiiis 

rium  crat  auxilium  pignoris  pr.ctoiij ,  vt  lcgara vel  prolccuri  fiimus  in  lrlins  Co  uccl;ir.irum ,  ncque 

fidetcomnuflaetiam  condiaonaiiain  ruto  colloc.i-  liic  rcpctercartinet.l  iot  r  ui!  u  'n  notxic  jiI.icctadeA 

icnmr  ,  Sc  cueniente  quandoomque  condicionc  vcrumeflc quod  Vlpianusiiic  laibit,  Pigiuis  a  ina- 

prxftari  poflenr.  Ncc  cnim  pqtrratikcoYtfitli  fimul  giftrara  cAnftinii  pofle ,  vt  maioris  potcliatis  illud 

ctii-ic  viciis  Lrcdicoiilias,  qiii.i  !cL;;uaiiin  \  cl  fidci-  lir,c];:,iiu!ic-.  ('.iiniiittToluniaieperpailioncincon- 

commillatmscondicionalisnoncltcrcditatncqui-  nirutumciIcc,nimirumpiQptetintenjentctcmm4' 

dcm  condtaonslis,  ideoquc  ncc  quicquarr.crjnr-  g!!k.iras&ittdidsauthoiita.tem  iJ.i.i,i.ii^jkrtii, 

mitrtt  ul  hcrctlcin /.jj cwi  41. (ffD'j/i_!;. 6'" quodin  «r.fjni  fubtmcl.  vl-)i h.incobcaufimfajptumcft,pi- 

ilipu!  itorc  cond!ciQn.ili(j4iicr(iim  citi,ex(endi(t»-  gnoricipimiliiniafiilhatiwvelPraffli^ts,  velaitcrius 

mh  lnjlit.de  v(rb.ebli/r.  Ncquc  vcromimlinturlcgata-  potcftaris.&diflfabifiindnm  pup  i  I.  k  n:  po(&:fed 

r  j  vcl  fidc'conimili\irij  in  pcrit  lliuncm  in  pre  -i.im  &:inpoflonio:icm  mitrircnim  pupiII.uHmi.iPrxto- 

J.itic.-.ntts  hcrccl:s-,  vr c.rtcri  cscciitfics  iiilional.ui-  rcqucmponc,  f^c uis pignoiis coiut.thi  (iuclcgato- 

tantis dcUitoiis ,  (cd  vt  voIunMti  tcdajoiii  (.itisliat  wm-fcruadoium  c.iula liuc dau.ni  inicdinoininci 

niii  {'itis.Iarc  paratusiit  Iicrcs  cuiuicunquc  dignita-  Has  enim  obli^irioiM»^  iMi|Maationcs  lociim  ha- 

tis :  1 1 ,    qii.iiuiramqitc  racultamra  /.  1.  &ntJit.'9t  bcrc ,  quia  non  ct  tntorfs  v3* linnToris  voluntat© 


U:l!t.i;c. 


Uiat.fcu  fiiliii.fcr:!und.(J!if.(Mtur.']?i:uind>:  cuiu  hodie  fitinr.i;  li  cx  n\it;iftr.rrtn:m 

cx  liipradivla  luiliuijiii  icgc  lcgatani  Swlidcicom-  a  Cum teJlaHmitoqu«queptg>tui(onftniiip^t.R AT^ 

m..T!iij  ormesndram  h^  {«c.rhecamhabeant,  po-  »  va.  Tcfliarorplus  facere  potcll  quim  Praetoc, 

rcfulclcndi ni'!!iiu:'.!nplius!LpcfcfTc nccrllic-itcm,  aliiiAx  m,igiflratus  quilihcr.  P.Jtcil:  cnim  tc.latoT 

aut  a;quit.itcn.  rctir.cndi  pio  Icgatis  vcl  (idcicora-  iaccic  non  modo  ius ,  lcdcriam  icgcra  §.diiponat 

&}ifllsptatcorijnignori$Lir(iii5.$.^i/(g^rfr(irfl»i  friii  KMu8.itJetnift.Lverbii lt0$  no.4*ntb.^pHfii.mdc 

fiff.lt^t  f(ri:An.i  cj!:f  Tcrtiumexcniplum  cf>.ti  vcn-  ^  rcft;UTicnti  hiclio  dicirtir  iuri<;  publici  in  I.  j.iw/r. 

irisnomiiu  n.it'ioi'1  poflcifioncm  hidalit,  cxilLi  gni f^j.Vim./jar.pojf.  AtncqucPrxtor.ncqiiealius vi- 

■parte-edic>i  qu.TcftdcF«ttr.i»fojf.Mitr.  Suntcnim  lusmaHftiatuslcccm  tacercpoicft  J.<j«w4«fml«- 

h.vtrcs  (cicc.iuiAcxquibusmifliofierilbletinpo^  fitt.dtMr.f^'  ^SUo^nt^rtmlmfifAi ftiltan- 

C  iTioncmbonorum ,  rcilicctvniiicribnim:  namex  rilm  fiinilemlegt  conftinirioncm ,  vt  ibidem  ftri- 

jni(a(iamni  inffAi  ii  non  caucjrur,  miffio  quidcm  ptum  cdrnon  cnt  ri  iii  biquiu  quiJcin  .Scnatuniios 

fit in  poflcflioncm,  fcd  ciiu tant^im ri:^  qua dam-  faccie poflc Imou amiigiturjffiiprJel^tb.Atias&ce' 

num rimetur,s t  (ctiptumcftinl.t.^.<3t(4tt/'.in/) 0/.  remultAminnselt,qnjmmccre]cgcm.1^amatpi^ 

tdt.  Ncc  minusiit  miflioin  poffclTioncmcv  c.iuia  totiu!if3(nzl.n.ini6'  i;>fiiii!  ius  ^.di  iUj1it.c~rtir.  Erqo 

damni  inic^ri  animo  conftitucndi  pignotis,  quara-  noncft  bona  conlccutio    rariocinatio  Vlpiam ,  vt 

uisnonfiatinordiiMiulTenditionem,  icdvtisqui  -pignnsiimagiftraraconftituipoiTit, quiaecitefbi-' 

milTiiscftin  poncflioncnuI.imniinfc(fi:inoininc,  (i  torc  porcd.  Ncccnini v:;!ct  .•^r;.;iMv.cnruiT!a inaiori 

duictur noa  caucri ,  poflit ficti  dominus  iionitaiius  ad  muuis.tfHrmariu(;,lcd mgatiuc  rantum.  6icnt d 

exiecnndodecKtoquoiubctiurribi  poindcrc,  po-  contratio.i niinoriadmaittsnonvaleciMpKiii^led 

nc.ifiiturusi^uiritiariuslivfucapiofcqnatur/.  j.^.i.  aflirmariuilduntaxar.  ■ 

de  r(b.ctr.iiui  ikb  tutel.shi  quodadditui wpr*««/4ri«-  D e  c. Magiftr.icusomncsfunt  lcpum,  fv  iiu is  ci- 

kri<rMmp«p</rnp0rmr,mcdbfiimmildvidetur,htft-  iijlisexecutotes, &qnamaisnon  ju  ilirr  !c;.;c m  fa- 

Jpquc  Ic;.;cic  yi/>rcff(/jf  fciIiccrpicnus,noIciitcninii-  ccrc,£iciuntnmenex  praricripto,&  auciioncare  lc- 

^tumvicino  caucrc  l.Prsterisf.l.fifinira  J^.i.lHlianiu  g»mquodfiiciunt,idco<^uctantampotcftatcmha- 

ittfr.dtdamn.infell.  Efttamcn  hoccommunc omni-  'bcnt,quanram !exip£i,aiiusviuam quodainlnodo 

.  •*       ..   •itr»- 1-  .-iT._.„_J_  i  /:  I  I  


busquiinpoflcnioncmmifllfunt.liuetciicttiands  vocemrepisfcntant,vtiitpiadicebamascxi./. 

caufi,fiuclcgatotum,/iHcvcntris,fiuedamnii/ife-  &^f}imi.de tHfiit.&iar.  itaqnc  ntm  minoriislim^ 

Ainominc,  quodiion  vcrd-  po(Tidcfit,  fcd  li.ihcut  potcrt;aris&;  aurlioritatis,  quam  tcftator  quilil^et. 

-  tanriim  culiodiam  &:  obfcniationcm  retum  l.(Km  imo  tanio  maioris  quod  peribnam  pubiicam  ge- 

4p(Mvm ti.(fuib.ex(4uf.in pcf  eat.L i.S.l^.^a{tpitr.  runc,&offidumpablictimexercent.  Teftatoiisaif 

^ftjf-l/'  inprimtp.rttnppjftfU^^at.l.^.^.ircdticrtsnifr.Tti  fcm  perfonapriuatacft,  cuineclcgcm  fiiccic  licet, 
p»jri£8ia:tonumieicurpignuscll,quodexPritoiii  .  nili  cxmcralegisindulgcntia,  icgisfcilicctduodc- 

impeiftjliEaathontate  conftitnirar.ficat&iudidi-  -cim  iittataram,  qux  tcftamcntbrum  ins  confiiroa- 

Icquodincxccurioriciudicaric-rpiTur.iuid!cciudi-  uitiis\t:rhis,Pjfrif4mi/;4<rri/wprr/tt4rt'/f?jj)/f,id  cfV, 

catum excquenfc.dc quo m  LaDmeFioiyde  reiudn.  vtalibiintciprctarifumus,  /fgrw fnent,ita  imefied. 

&i»tit.afii»t^iKiie.nftMft.fit.  Vtmmqucta-  Lytrbi$Upt.  Qapdautemiaagifirarasi^t,naa<^ 

•«MniabrinQ^flfpelbuioaecompieiie^  indu%dDoale|»iujkkKd|i^ 
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lus loquinirinf;(dMl»Mr n.i't:/!iFi^Ai»fKq«un-  «onoomiiienc Iblcnuieinvolikatein,  nficAmfine 

uis impcri-jmiJludhabeacdlcgc  &; .1  populo  qui fo-  rcflininuiirij ,  quocatii vires cipnjtir  c\  rcf}.itnf nto 

lusleBcmfaccrepoieft.  Habcnc  cnim  inagillranis  ■i.i.'^.i.demr.todiall.  Ratiounicndubicantliillaaf- 

*  •omn«hancpotcftaren»teeln^iftratus.nilifiquia  fcnipoteilad  liuncvcrficuloin,  qu^dpignus  non 
xis  fpccialitct  lc^c,  vclfcnatufconllilfsvilprinci-  conltituarur, niii vclconuention*veItraditionc/.i. 
l>uni conftituiiotubus tuhmumM.i.iufr.deoffi(.em  fapr.  quorum  tanu n ncuttum in tcftanicnto intcr- 
^fHgft^fft  ttim^  Quidnicrgomagimatibusiicc-  ucmrjcddcodcndiratiocft.quia^oicft  tcftatorrci 
■bir,quod ctiaai priuato  cmlilict  rcftarori  conccflum  tittquam vultlegemdi^e.adeoqaewifiizdoait. 
rftl  vipignustclUmcntoconlbtucrc  poftit :  Nam  tUtunetiampoft morrc  laam-dtfilktraditlonf  tranj- 
«eftunnito  conftitui  pamitipoflc  non  dubitatur  /.  fcric/.i.;n/;«  c>-/.  i.  fupr.dePublK.in  rem 411.1  teg^tum 
immil  ilf^t^-f^'^"*^*^"^"^^''^^^  Sowi(/rj.i.<^uimtonugUQudupignusconftinicte} 
*                                                  »  ■ 

I  f  Sdfindum  efl;,  vbi  iuiTu  tnagi(lnicus  pignus  cooftiniitur,  noaalub 
conftiaii*  oifiTeiituinfiiedciapofle&OBein. 

tjti^.l-Scitnditmtfi*        '  torioinrroduclaAtin/.»«»|iM«iMi(i<ji.rf^rf<<ji»fr.rff. 

'  4tmm.  iOacftquxpcrintorccdentcmtraditionenl 

ItAT.  ovB.  Midlo in poflcllioncmvicetiidi-  contiaWur.Necclleigitureft,vtPrzroraliquidfa^ 

liooiseft,  quiafcnipcr  mcipic  Ptxtoramifllonein  datinconftiracndopignorcprxtorio.quodArvici 

•oilclfionem.vtpofleflioncmrranslviat.rinc  qu.i  n.uiitioni-,,  ciiilnivn:i  poiiu  cft  milliom  po/UiKo- 

nihil in  rcalienaficripotefti  psdcrtim  vcro  ciim id  ncm.quam  traditioniarquipollcrc  conftar/.+.§u<iM« 

agit  Prxtor,  vt  dominium bonitaitom  iri aliquem  trgtrts&faj.l^dt0ri$$.&pufdedjmn.infeci.  NiWI 

Oansieiat(quintiarium  cnimnon  m.igis  rransfcrrc  porro  rv'k-r:  <]uiii  cx  xquipollcmilniv  (r.it/.F/f.  ^.t. 

|»otcft,  quara  legcmfecerc§.^«W4iifr««J«//»f.«/rfr»-  $»frMMuUt.l.Mulier.ii.S.Br4fidMMi SC.  Trebeli.  Cur 

mtr.p«iei.tHria.i.rU.dihmi.fubt.&d^.)mtvi-'  eigpaliudeft,^qaies. inpignorc iudiciali,  quod 

•  <;nus :  vtrunAquc cnim  rr.iditioncm  tcquiiit  rcgwU-  non  pcr  milTioncm  in  polTcllIonemcon  flifiiirur  vr 

nter,pifi  quodadcon/htucndam  hypotliccam  fuf-  pr.rtoiium.icd  pcrfolamcapionemrf./..il))ao  J'ia;ifr 

fidrmida  conuenrio.ncc  tr.inll  itiopoftirflionis  nc-  wr.  dtrt  indU.  Rcipondeo,Im6  vcro  capioncmpi- 

ccS\'..rixc{iLi.ffrUurn&fortHis-^.uii^.kuiS.l.fi  ffums  iudiaalis  pro  tmdittonc  cftc.  Quid  cnun 

'    Ttm  <).S.prtfriifiifr.  Atquipluspotcft&oeremagi-  abudeftttadcre,  qtUmfaccrc^vtcurporafcmpof- 

ftratus  quim  teftaCOCptOpter  autliotitatcm  quain  f^n:oiictTiquamquishaliet,.iliiiscapur ;  Scddille- 

habcta  Rcpubiica ,  vt pioximi duumus.  Teftatot  tcniiam  mcotaotumcllc.  quodmpignoreprxto» 

autcinpignus m  teftamentoiao  conftiraerepoteft»  ri(>confliniendoniillafit  c.ipi<>  pignoris,iedmtndH' 

imja  vMUntate,  adcoquc  ctiam  abfcntc  cicilitorc  ciali  rantuin:  In  iudicinli  vrro  nuJla  miirio  :i  pt^lTrt- 

Ijftf-t t«       AtAlim. /rctkdir. Ugat.  ttgo&pignus  lioncni,  vt  in  prxtorio ,  icd tamiim cjpio ,  ncmpe 

pictotium  mnlto  magis  conibtui  potetit  iola  vo-  quia Pr^torium  confljtuitiiiad dandam  cnftodiam» 

•  Juntatc&  aiitlioritAtc  Pt.ctoriJ  ,  pOM  eciam<juim  &:  obk  ri!.uioncm  honornm,  qux  purio  nonalitcr 
^ewumfuinpoflcilioncin.          '  datipotcft,quani  (i  aCkot  initt.itui  inpollcllionctu 

Dec.  PignoraCcut&dominiaanaturalipoflef-  l.i.^.vlt.deM(qiiir.ft]f.l.(iiHUgAtorumiiJerdjmibtn 

.  lionc  cttpcrunt  l.i.ii^. de  ucqair.pojfeff.  Vndc  &: pi-  iudu.fiofid.  vt  txdio  longa:  pollcllionii  otrorqucat 

enoris  nomcn  d-duAumcft.quafi  .i pugno  Ifltbitft  cautioncm  vel (blutioncm d.l..^.^.fiduretur  &paff.d» 

i^9.i.ppiiit  dtvtrhtr.fignifit4t.  Vtvcro  cocpciitpi-  djnm  mfr.l.Ututytttfrmtf.iiifi.vtiuf^f^.ttgM.ftlfi' 

-  cnuspollcconflitui  nuda  conuentioiic&4iumpo»  d«i(^m(4«^.i4ii^Aipignusiudidatcnoncapiw^ 

ftcaciU Pr^tonbus ad publicamlioiniiromiccom-  yribidmdiftmnarar, &quidcm pri/cntipccunia im 

ir.ricioriunvtilitaicmulpiLic  ntibusiirnx  Seruunx  I.aDiuo  !'io  ^.ffi^norA^.jedfiewpterC-p.i^.JertiK^tk 

'  iniitt.  dt  dclitH.  Atqui  cum  Ptzcor  lc  intcrponit  m  Vt  autcm  vcnditio  liat  cx  ciuldcm  m.igiJtratas  ttit' 

conliitucndo pignorc  fiuc  pr^toriofiue iudiciali,m'-  thoriratc ,  cx  qua &  capio  fir,  noneftneoeffiitiatnii^, 

hil  aliud  agit,  niii  vt  fupplcat  &  rcpr.rrcntctfa(fhini  lio  in  polTLlfioncm,  quxctfi  nonclTctimpcdimeit» 

ticbitolis,vtpigtu$aniagiftratuconlti[iitum,ade-  to  vcndjtionurif.ii*  reb.autber.fudK.fofiid.  vcndici»> 

fcitoteipfoconKinitum  vidcatur /.jf«ir<««/im.ij.C.  nisnmcn  d]fTcrcndx&  rctardandac  c.iu/am  acma» 

dccuiil.  fdcnimcftquod  iaclari  folctficluraPtarto-  tciiampr.tbcrcr.Iuni;c /.f*)»i  vnus.ii.dtreb.4uthcr.iu.. 

lis  aut  ludicis  clic  fjdum  partis,  <5ciii  viam  lufta:  dic.pofitd.  vbi  dKiturpignu.spr«torium  acquiri  non 

obligationis  fucccdcrc  authotitaccm  iubcntij,  vt  tantiim  pcrlbn.T  crcditotis  poftulantis  ic  mittiia 

fcriprum cibn/.i.C«i/^iff(<i«pK(/i(f ijii.f^r.^r.Iufta  poilcifioncm ,  icci  oeditiDiDpiir omnibusqaafiii| 

»uieraobiigatiopignotis,idcft»iutcciuilinonpr».  lemfiiaaconccflionc. 

i^.IoiM  libio$.Opiaionum< 

PiBteQtimucuftmpeoiniamcceclicori,  ciim^ri^ 
ipedesauricledit,  vtpigoori apudalium  cieditoremponcrcc :  CihmColiii 
.rionelibetatasy  receptafquc eas ,  is,  qui  rufccperac,  tawttcxhibere  iubendus 
cft.  quod  fiedamnuncapudcreditoreixicreditorbruiit*:  voluncats  domini  ne»' 
.xm  videncur :  Ccd ,  vcliberataB  tcadancur»  domino  eirum  pcopiiaa^io  aduipriiis 
fuHmaeditocem  compecit* 

-  '  •  4ii.P*. 
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BE  PIGNOR-  ACT.  VEL  CONt.  LlB.  XHl.  TIT.  VII.  -70^ 

jj  t  p  t  mtt  fi:ripris vcrbis  cum  aiia quoquc  compctcrc  LuC.ik 

R  A T.  Dvk.  Adbo  picnotatitu  diredia  corn-  ptis vcrbtsqootics  vel minima  incirrrit  n.rfunrio  an 
Y>edtdcbit6ri  atftictfiucicdROiem  flattm 

nitum  cftpiguus,  Ji:libcr.initn  pcr  foliuioncmpf-  pr.fj^cr.vfrt.proptci  jicriculumquo<l  liibt.  li  iii.!ii.  i.lt- 

cunic  pro  qtu  datum  fucrat,  i.^  rcm  e;.  ^.emnufttu-  dx  adioois ,  quarauis  co  cafuadio  ptslcnpcu  vcr- 

lAM^rlJfilbamn^fiffftifr.fitf^  ponunusinlpe-  bnalfitmat^iRanmim&pt^aoffes  teieotnnescmfl 

cie  huius  Icgis  fpcciLS  .uiri  qiu5  rcpcrcnti  muruam '  a^onis  nomin.rrx  ^*:  lion.v  lldci  .id  qu.im  contra- 

pccimiam  crcduon  dcbitor  cum  pra;  manu  non  ha-  dbisproximc  acccdic  d.  l.  Tiiim  l.tum  qui  1  o.§,  i.fufr. 

Dciet,  dcdcrar,  vt  pignoriafNMralitimcrectttorem  'ttt.fnk.  qitod&Bartolus  hlc  notat.  Quamquam 

poiificr ,  i.i-n  lolutioiic  lihcratas,  rcccpta^ueifc-  quomodoaci  irir^Mli!:;!  illnJ  li: ,  < '  1 .  i  musJaimsati 

cundo  dcbitoic  ,  i]Lii  cas  crcditoriiuo p^nc*idc-  dd.Titm&^dl.iuiuTMti  ^.pcHuii.eiid.tit. 

daax,  Ei^adc.iuccnpcrandaspignontitiaa^o  a  QuidJittumimKCdptidareditmmtnittBrufunt^ 
compedtptimodcbicori  aducriuspropitumcied^  .  Rat.  dvb.  Isquilpccicsidasauricrcditori.iuodc» 

tOrcm,necncce(Tc cft, vr agat adeznibcndam.  Ha-  dit.vtcas ah"i  creditori  obhgarct,  no  idccWideripo*, 

beicnimatVoillahocmcommodum.quodctnda-  te(ldecli(IriUaspignorici,cumquononcontiaxir. 

tut  omnibus  quonun  incercft ,  non  umcn  contm  Pignus cnim (iuc  tndinbneiiue  nadaconuendone 

aUamdatur,quamqui pol1ideti(.).$./ti(Mbim4.yir.  contialiarar,miiniSlemperv6luntatf exigtt& enis 

Cr l.f(i].fupr.Atle.\-})ib.  cum  tamcn  pignor.aririaadio  qiiiii2t,&:'d[mscmditmt.i.fHp.l.inomi:iliifiugotm^y. 

^ux  tucapcrronaiiscft,  ncc  in  rcra  lcripta ,  dccuc  ^co<i/(j.cr4c'U.i.§.i.yHpr.<i(p4^.£rgocciamhoccaJlii» 

ettamconttaaonpoindeiMem.  Dlc.  Nonpoteft  ide(l,tumquoquccum{pcdcsauriapadctedmMift 

aclio  pi[;nor.iriri.i  ci  compctcrc  ,  qui  ipfc  pignori  crcditorcadluic  (iinr.H!i.cndrnHl,,rqiit  ronrr.i  riim 


non  dcdit,ncc  iinulitcr  contr.icum  qui  pignon  non 
acccpic;  hcc  cniinnilidc  pignorc  datoproponituc 
ljtnMlt.uiJr.l.fidtiu^orii.fi^.dti^p*.ffft.  Atquihas 
ipccicsauri  clc  quibus  traftamaf  neqaepiimasde- 
bitorpignoridcdit,  ncqucprimus  ' 


crcditor.ii.nniC 


copctcrcacboncm.iionquidcinpi.vlt.iipiK  vc:bis, 
OII.X-CX  cotiachi  n.-irdtaniedadHoncmdJ  cxhibcft" 
<lHm,&  vindic.uioncmquxcxpra.fcnripollcllionc 
naduntut  l.wn  aliis  i4.§./c</y?  polMamr  fmJe tadtc. 
l.\itic.C.dcaliai.iudi(.mut.<A!if.f4d.l.i.i.flt^ifrjdac^ 
ihpi0Uis,iedin  hoc  tantum  vtcas  ipfcalccn  pigno-  fciiuitque  ilispoi£deictcuidatxiiiiic,vtp^otida- 
^oo^ietrquodlongcdiueriiimeft.  Kon  igicur  rtnrur. 

pOldbintcr  has  pcrfonas  adio  pignor.uiti.i  locum  DEc.QuodespiglHttjtlion&mjtirxl.uui  t\  do- 
babece.  A^ho  igiturad  cxhihcndum  ncccflaiia  cll  nuni  voluntate ,  pcrtndetenet  m  prxiudicium  do- 
CQacnprimiimcieditoiem,  fns  ics  dcbitoris  fui  da-   mini  arquc  fi  ab  ipib  domino  danim  eiflec,  nec  lan-^ 

tas  pignoii  fuo  crcditori  pollidcac  libcrat.is  iam  i  tum  ri.ib  initio  volunta^  domini  incerucncrit,  Ced 
lecunclocrcdicore.  Scd&vindicacio  cacumrcrum  eriamfici  poftfaifVopcr  ratihabuionem  fecutafitf. 
l)abeielociipoccft,vt  bcne  Accurfiusnotac.Quod  dlunAio.fupr.htttit.l.fifundm  16.^.  i.tnfr.dtpi^nor.t. 
cnim  ponimtis  dcbitorem  has  auri  (pcdcs  dcdnic  p£n.d'p/f.C.^r«ii/i«i.^i|nor.J4f./Jf.Atquiponimusin 
luocuduori,  non  licactipidcbccqu.a(icarumdo-  huius  lcgis  fj>ecic  ncxas  fuillc&obligatasauri  (pc- 
miniuminaedicorcm  (iiumcranftulcric,  quzpro-   cics,  anondominoquidc,(edumencxdominivo- 


mqui 

ris,  vclperadli<uicmadc.vhibcndumca.vpcricqua» ' 
turquouiqttefelnnimntci  dcbiriim ,  proqooninc 
pignorar  v,  non  m.igisquaiufiiMpfcdominusillaS 
pignoridcilillec.  Vcniutcniin  i.oiina^a<5umliium 
&ad  luamvrilitatcm ,  quod  ncmini  vnquam  con- 
ccdicur  /.  ptfi mvntm  xS'fifr.  dt  sdtpt.  l.ttfi  10.  infi. 
itdiltr*H.fiffm.lfinnt  firtm  x6.  S.fifltmfatndtM 


1)  jincquatamennunqi 
transfcnur  Ijum^um  uada  j  i  Jt  Mqutr.rtrAemtn.)  fcd 
<ta  TC  ifimpUdter  l|adklede&p  MnsH»^ 

cas  pignori,  &  vtiniis  pignuS  cionfticui  pofTet  a pri- 
mo  credicoic  pcr  tra<linoncm.Ncquc  vcro  v  t  v  alcat 
pignus,  necelTccft  uanflacum  fiiifTe  rcrum  domi- 
juumincumquipignor.iuir,rc(Hati$eftvtncx«lint 
Ks  &  obligatx  cx  voluiuatc  domini,quomodofcri- 

ptumcftinhaclcge,&:in  l.aUtnA  ia.jufr.b9ftit.  Scd  fi^.  dt  cendtH.  indA.  Supeteft  emo  vt  ^  res  iua* 

&  obretuandum  cft,non  loquihic  Vipianum  de  pi-  creditoii  fiio  dedit  vi  eas  al^  cn4itOiR  pigDOiue^ ' 

gnore  pignori  dato ,  fiquidem  eo  cani  per  (blatio-  conm  cilhdcm  /uam  creditorcm  ageie  dcbear. 

ncmfadlam primo crcaitori,pignus!ihcr.mimcfTct  Kwiqllidem  vmdicationc  :uit.i(fl:onc.Kl cxhibcn- 

3  rcciindo/Jftif»r40.§.Wf.i^.i.i.<irz.C.jifigM./>i-  dutn,  viinpnotc  cafu,  ciim non uoflidcat »  ic<i. 

pwr.d4t.fit.l.deaneft9Hibmi^.i.&fimibiinfrJtiimf  propria  a^one  ezooiiaa^>ideR ,  vttam cum 

rcmpor.prjtfmpf.  Icddc  rpccicbusaurifimplicitcr,vt  Accurfio  intctpienti  &mus ,  prxluipris  vcrbis, 

diximus ,  ciadias  vt  i primo  acditotc  alij  acdicoti  qux cx  hoc  contiaAa  omnimodo  conipcric ,  hoc 

dafemarp^ori.AdditAccutfius,n^cmald,prse-  cft,  fiucgratuito,  fiiieac<Tptamcrcede,  aittqo»' 

tcradHonem  ad  cxhibcndum  &  vindicarioncm,  alia  rc  loco  mcrccdis  fpci  ics  ill.T  mui  dat.r  pro- 

competcrcinhacipccicdcbicoricriamproptiama-  ponancur :  quod  in  aotiunc  conmiudaci  cbu<:r- 

Aiionero,idcft,quaepropri^&exnaturahtutisooni^  iim  eft ;  qux  licet  in  hae  quuqnc  /pccie  com- 

traifVus  nafcirur:  aaioncm  fciJicctpialcriptis  ver-  pent  fi  gratuitum  cpmmcHiacum  fuit,  non  ta- 

bi|.ycidcm  Accuifiusinccrprctatur.Nonquiafoi  men  compctcret  fi  gratuinim  non  c&ot  diS.  !. 

limtaf^ocompcteteqaotiesaliadcfidcquzccr-  5.     rtm  tihi  tiedt  fupr.  utid.  proxtm.  iunS.  dtS.  J.' 

tumn6menn6habeattfM^iI.<^fv^tii^^  3.        tttnmtd.  1.  &  ffatuitjm  17.  tltis  L  fi  fem 

yiri.(cprati|Ccicenimh(>CGameoamnoiimMnaQ^  tHi  S.fittHlittmtm  Votum  tnfr.  dc  prtfr.  vai.  dom- 

1niilllilodad,vt  Accutfiusconcludic.i^  r>.urolusbc-  niodo  fciamus  non  co  minus  gracuiruhi  clle 

BiBipbatex(.j,|.rtmni)i<<*rfiix.ji<pr.nt.frox./.}.C.  hoc  commodatum  quod  a  dcbitore  ^dltun  lit 

•  fPMf^MM^  pi»  uui^m       habcnctf  peconiam  qux  «|»' 
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co  pctcbarar.  Non  cnim  merccdis  loco  habcri  po-  quoniamadioni  ComiAo<lati  nulla  rctendo^e^- 

teftqiiod  huiufino  !!  liuc  ofHcio  iiuc bcncfiao  de-  obiicip^tcft,  vt  tc^ic  concludit  Accurilus,&poft 

bitoracrcdicoru  mtcrpcliauonc  lc  libciaucrit,  II-  cumBaitoluscx/.r/t'.C^o)»m#i.  lcd  tanturaatfboni 

bique  longiafem  lolutkMW&defKic  diem  ac(|a»-  pignoiadrij:  l.firem  ^.%.oir.nufuuM€. &i,vlt.ftifjMc 

lierit.  Adcb  vt  pnis  eium  quam  debitor  creduo-  M.  tjux  pouo  locum  habcre  hicnon  poteft  ad- 

n  fuo  (bluerit  debitam  ci  pecaniam ,  nihilafBinfts  aeduseamod  p%piu  dacumnoocA,  fedtanmm- 

ageie  contra  cum  poiTic  ftipradicla  adionc ,  vr  pi-  nuMl&peniiURim»  vtictfibi  oidicac  alii p^gnoti 

«uis  i  iedatum  cicditoti  iuo  iibcret j  tum  icddat»  daRb 

•             ■       •  '                  '  " 

«8.1vu4mvs  Hbfb  ai.Di|gejlonfeiBk 

C[l€reditor,qu  i  rc  pignori  acccper2t,amifla  eius  pofre(fione^  Ser  uianaa<^io> 

'^nepetieric,  Sclia&ae(timadonetncoarecutus(it:  Doflea<l^itor.^  rem 
peteas ,  ezcepcioiie  fiimmoueaii :  aifi  otfenc  -ei  debtcor,  quod  pro  eo  folu- 
tumeft. 

dolocnamfacir^riiiibisidcmconfegUivclir.quam- 
uivi  (iiuciiispcrtonii/^fnkrffb  ji.i^i^tnfinJcrtiu-' 

ItAT.  OT>.  IiiiscftiinatiolimiIisqui()cmcft  <//^Eigo&dolinialtexccptioncrcpc]lrnduscftde« 

Cmptioni»  ade^vt  poffcllbr  qui  litis  arOmi.,  tioncm  hirr  .  ,ii  pignorarn  iv.  rr a,  vin  Jicarc  %f  lir  a  poflcflorcj 

ttb.tttIi^indpiatprocmpiorcpol1idcic/.i.i.i.§.Wr.  ij.u  luis  rlKmatioiicinobtulit,nccoffcratipfc  dc- 

<^i.3i«jf.&quoamagiseft.dominiumiicinandlca-  hirum quodprocoibluramcfl.  Lcgocnimnic  pro 

tui;fi modo prz/cns res fuit  him ni  ^6.&ftq.fuprM  debtttrJelnaimt^ii!iLx.^.^.md,^ffi.vcl  hypotb. 

rci vuidk.l.f(d&Ji7.%.tJe Puhlut4n.inrm*h.l.fifro-  /o/mr.vbfeadcmnCaloquxhfcexIulianofcnten- 

frcrii.jnfir.rer.Amot.  Scdid  intclligidcbct,  tiiinlitis  tiaprop.  r.it.ir.  Scdaliaramcnatquealiahoc&illo 

aftinudo  ibluu  eft  iomino.  Auoqui  non  potcft  cdu  conccoendxdolicxcc|>donisratiocft.  Ciedi- 

doimntum  cnmsferre  is  qoi  non  haoer.  ied  vfbca-  tor  qui  poflquam  litts  cfttmationem  i  pofleflbte 

{>icnditantiimfaciilr.:tcr.i .'  r-4rlttio  lo. dt  jc.iuw.rcr.  pcrScriiianam  confcciiniscrt ,  licontra  dcbitorem 

d9mi»J.(Uuibui  j^Mtontr.tmft.  Acqui ponit lulia-  agat,  ideodohexccptioiicrcpcUitur,  quiabisidcm 

liasin(i>cdehuiuslegis.  (blutamfittfleutisxftima-  exigit.vcdixinuistDcbitorvcr^quiipofteflbrerem 

tionem nn:i  dommo.fcd  crcditori ,  qui  amillampi-  vindjLi'  p-^o  i  jiia pofleflbrlitisiftimarioncm obtu- 

gnoris  poircllionem  per  Seruunam  aclioncm  pc-  lit ,  qiia  :i  noJit  dcbitorrcdd^rc,  idcircodoiicxce- 

tieuc.  Nonpotcft  i^iturea  felucioacquneredonu-  ptionc fummoucrur, quiaid  agit, vtexalienaiaftiH 

nium  vlluin  polli  llon,  ncquc  cxccptioncmvllam  ralocuplctetur,&cx.iltcttuspccuniapartamc\cc- 

oducrius  dcbitoicm,  eundfemque  dorainumrcra  ptioncmfibirctincar,vt&inlpccie/.<»«/ifcr6^.y«^r. 

■  fuam  vindicantem ,  cumeiuimodi  Ibllltione non  «riiriMifif./.rsHrmiini^.^.ijiro^Mf  ii.c9mmffff.i/iajiL 

fuerit  dcbitoi  libeiattis  i  aeditore ,  quippe  cuipoi^  Cuius  exceptionis  o^  tancundem  in  eiFe&u  con» 

(enbr hcis xftimationcm  foluit  nondiebitoitsnomi-  iequitur,quancnm(i tpfbiute liberaraselTet.  Quid 

lie,(ed  fiio,vt(c  apropofitiui^lioncliberarc:  /.  Va^t-  cnini  rctcit.an  libcratus  fitipfoiurc,.in  vcroacqui* 

mmm ttMfrMMuUtJ£quidf(^<ffjr ii.itifrmiffufr.  (iucrit libi cxccptionempcrpciuam&iauorabilem, 

dk hulifitit. DBC.Doloiadiqniiquispcriurisdui-  qua  cutus  pollic cieditoiero  (itum  repcllcre ?  I. «ifttl 

lis  occifioncm  cotra  .iquitacem  naniralcm  lucrum  inr<n|(iiiu(crr;«/.<»r.Nam&:adioncin  conrracuin 

«apQtex  dainno  aliciio  l.i.infr.de  doU  mdU.ufpt.  A  t-  dandameftc  poftcftbriad  repctendum  quod  pro  li-* 

qarcuracieditocSemiana.autporiusquaii.ScMiia-  risa:ftimationc(bluir,putat  Accurfiusquamuisda^ 

na  adiorc  ^  igt-  is  pcrMr,adauocandaniipo(IcHb-  hiunmcxl.qutvrdir(t  Ji^.%.ufup.dtnt^ot.gefi.Quod 

ce  poilcllionckn  quaai  amilf  rat ,  &  litis  xftimario-'  tamcn  non puto  vcrum,  quia  ponimus  pollcirorcm 

XKm^  pofteftbiecoiliccutuscft,  hoc^lb  fitloctt^  liunc  litis  «ili:narioncm  loluillc  nonalicno  nomi- 

^ti«^r  dcbiiorex  pecunia  podcdoris,  quoniamez  ne,vtini.$.i.)^<(/Ks.necvtalium(ibiobIigarct,(ed  vc 

]Ua  Iblunonc  .icquiritiu  debitori  exceptiodoU  ad-  (eltbcraret.Proindeexceprionjtanri^mh^bcrcde- 

wcriuscrcditorein,fifoitcispoftacccptainapoflcfl  bct.nonadioncm,  vt  Bartolus Accur/tum  rcpte« 

ibretitisxftimarioncm  pergat  dcbitum  pctcrc  I^hs  hcndcns  bcne  norat,&ptobaturex/.iN  b$ekuMmt 

i,i.vltj^M«dfigH.vtl  hjfetb.foluit.i]iiiiidoii\ii6em  14.$.!././  quiecum  tcf.fufrM 


i  f  Si  (erinis  pro  peculiori  nominepigniis  acceperitf adtiopignoraticiaad* 
uetfus  4ominum  dehitori  competiL 

m 

fitriof  (5u.TautcmfaftifimtnontTan(ciintiftnJo> 
.     ,  A^JmSt/tMm»  dominuin  /.  tjui  hiredt  44.  dt  condic.  <jr  demtnfir. 

Ergo  non  porcft  hoc  cafu  pignorariria  aAio  debi-' 
R'a  t.  d  V  n.  Non  datnradiopiggMMEatya, lit»  toii  conrr.i  dominum  competerci 
/i  oquipignir  dcdit,neccomiaauuin,qdlmeum'  Dac  Quicquidiniepeculiari&dclenitfs.eir 
qui  ipic  pignori  acccpit ,  vt  dhcimusad  l.fnx.pfi',  domiiii  Ibi  voluniate  ftocre  intellwlcnr prxier^ 
ADantCBmleruus  accepit  pignuslicetpeculiarino-  rim  cum  meliorcm  pcculij  caufam  ractr:  qtlOmo- 
miiie,  veittmeft  iecuumipliunaccepiflefigaus»  do  &dt  quifquis  pignus  acdpic^  Nam 
IMO  autem  dominnm.  Pignotis  cnim  danoficac  tMC  de  rc  pcculiari  quam^fennrt  pignoti  d^e- 
\6igddkU«mfii97,i,vbm,iiifir.4$tKrM,  f&»  adUbendadiflinaiocft»  anfcruu.  I  iKram 

admmi" 


DE  pTG«dR.  XoTv  VBl  Coiwi  tn.  xi^iip:.  vn:  tU 

^iifinMiiiAf^ pcculij  habdnit,Yt€am tcm aHe-  do  fuic  tnducencLe  adUoiiistln^mtliQ,  (mcenim 

aaieqaaailftpocucrit ,  cum  pfrd.itionpm  pignoris  habcrct loCtuna4pcrrtis patrcm  cx  conrradiu  filiiti- 

«riamadaliaHdonem  peniciiiucui  l.fi  («nuenmt  tS.  milias,  quippc  qui  cx  ouirabaspene  cauiis,  &  .igete 

f.vfr^l^4SVr.£rgociimicruus  pcculiaii  nomine  &  conueniri  poteH  l.piMifAmiBm  f^Je  ebltg. 

rcmaliquain.tcccptt,  pcrirAlc  li;  [^;  :ui(  Fcraclid»-  /cjquia  tamdominiisquain  parcrconccdcndopc- 

ininusiplc  aa:cpillt-c.  Poiio  luplcacccpilict,  non  culiumicruo&tiliotamiius^ermutuntus,  vtdere 

'dubicaiemt,  «.ium  lolutodebicoa^onepignotati-  ac  iicgoriopcqdiariprDaj^fBio cnnrrafianivdiiani' 

ria  tcneienir.  Conicatteos^^eilvtex  coottadhi  jnodb  acra  atienarioaemiSe  opp^erarionem,  ni^ 

fcrui  pcrinde  tctKti  aebcat:  cum      tamen  dtl&-  liberam  pccu|ij  admimftrationcm  dedcrincvr  dfxir 

fcntia,  quodcxproprio/lio  coi.naLlii  tc  iK  ictm  in  miH.  ldcoq;.Tqtiunic  li  \  r  c  x  coriiraclo&pcrlona 

fbliduxiu  ExconttaouYn^  ierufnontcnctut.iuli  tene<uitur,nonquidcminlbitduni,  icdadnnemvj^ 


«dfui  pignorisrcpettrioncm ,  quandcK]uidcnicum  dtut.  Ex  dclidio  cnim  iciuinoxalistantiminoiidc 

fcruo  iplonulla  adio  f(Tc-  porcft  l.cumftrvo  107. </<  pcculioin  dominuilia^efl;,ilipatremfCcda'llc^' 

t^uUtir.  QjMmquamiionlia:cvcta&gctmanaia^  lidiotilijnallai 

'  <>  fc9.Ig(BKlii»ox4.I>igeftion»ii;   .  r 

SI  rcm  alicnambonafideennciis,  &  mihipignoridcderis,  acprccario  roga- 
ueris,  dcindc  medomiuus  hercdcm  inftitucrit;  dclinct  pigiius cflc , fic ioia 
precarij  rogauo  fupcrerit  %  idcirco  vlucajpio  tua  intcrpcllabitur.    *  't 

Son  porcftdurarc  iusquafi  pi\;noris ,  qiHid  crmmfi 

l.Si  rem  slie»am  i9-  ^  veto  domino  d.ttum  ciU  t  ,  qm  poilt  a  doitmiUS 

cfTc  dclincTer  cx  anccccclcnti'  cnii.!  ,  hoc  ipfo  Ifalr 

R*T.  DVi.  NoAPOtcftdcliac^pignuscirc,  tim  cuancicetct /./M>«a|gtf  JSIm^ 

quod  ni^hquam  fuir  /.   i>»  ibr»  46.  !•  Tiri»  v/mt^-  /.  vhi  Mttm  4.  tdiis  L  ftx  Aum  $.  fU  &  'Miinam 

tm  96.  tnfr.  dt  loniUc.  &  dmotiftr,  l.  non  poteft  vtdcri  dc  m  dicm  ad^cl.Avo.m  pignuscti.nn  d  vcrodomino 

a.oi.dt  f^iLmr.  Atquipignusrcialicn.T:c|uamuis  conftirurum  c.\tingiiitiir,  ncc  potcll  pericucrate, 

bonafidepofleffiedamm^urccicradominivoian-  poAqu.im  cicdiior  i.ichis  rft  doipiniis  irreoocabi'. 

t.uc-Tn  .ili  initio.non  valuic  l.Altcni  lo.fujfr.  f;#t  fif.  Lccr  /.  deganter  14.  furr. !.  ptmlt.  §.  1.  mfr.  de  rxcej>r. 

LJifuntiui  i6.^.dlitnaris infr.de pigncr.  Eqjonccpo-  rtt  ludKfLdtbtterj^.Mi  sc.irebeU.  Etgo&inhuius 

teitdeiineTe  pignuscHcob  id  iolum ,  qa6dincie-  legis^eciciiremalieiiambonafideemeris,  &mU 

dirorisilnminuim vcncrit.  Dtc,  lus acditoris pi-  !iipignoridederis,acprccari6rogaucri$,dcindeme 

gnus  accipicntis  pcndct  cx  iurc  'dcbitoris  pignus  dominus  heredem  inftitucrit,  dclincc  pignus  cflc. 

da^&,  Et  idco  qucmadrtodumfi  nullum  lu'.  in  ic  .Scqtiirur 

iiffinoiiata  dcbicoc  habuir,  nuUum  quoqift  lus  m-      a  EtfoU  pretdrg  ragjtie  fufertrit.  R  A  i."  b  v  »i 

gnoristmtisferre  increditoiempoteft.  Italiiusal^  Quoiies  debitor  rem  pigncratam  precaiil^  maa-V 

Suodhabuir.quamuisponvcLidominijiledqoaii  iiit,  (oltn.i  pcciini.i,  non  minus prccarium quani 

omiivij,  diccndumcftcumdandorcm  pignoriius  pignusloluitiir,  quiaida^hunviactutvteo  vl^^ 

quafi  pignoris  in  crcdirorcm  cranlluliflc  vidcri  I.  dimtaxat  &  Ptecaiium  &'[MgmuttiiiMt  Uf^m^ 

turcr  vS.  4.  vUtm.fupr.  Atqui  boni  fidci  poilcflbr  r»r  11.  iii/r.  dt  precar.  ficiir  ncc  picc-uiinv.  magi» 

alicnx  rci  tum  titulo  iullo ,  qiua  cam  vfucipcic  <^uam  (tignus  tci  j>iopiix  potclt  conliUcic  L 

pdteft,  viiciiicPublicianam  habetciusteinomine  'figm^.ifi^,m»  ^(^limiliterdiccndumeii^^ 

•dcamvindicandam, fi  quafbrtcdc  cauiaiinc  cul-  nui^jkCMiieieumpr^usperaicquiiitioriem  domi-*' 

pafiupollclHoncm  ciusamifcrir,  quia^rztorfin-  mjiciemmiequoquomocio&jfiamextind^^ 

gitcamv(iiccpifle,h.ibccc^uci!lum  intcnmpro  do-  non  magts  ngarioiiem  pie<3uil|  ^fiim^pfftifti^^ 

mino  i.  Hdmqtu  Inftu.  dt  aclton.  &  tet.  tit.  dt  FttbU-  peieile.  ^ 
ttM.  m  rtm  «ffimi  Ergo  fi  ab  eo  qui  Pnbtidana vri      D 1  e.  Nihit  commyM  faafcet  pivprietas  cum 

potiiitpii;nusacccpciim,  fictuctimcdcbccPr.-Eror  podc  lConc  /.  lururjhier  11.     i.  infr.  dc  ^i^jmr.  pojf. 

•jKSeiuianam,qucmadmodumdcbitotcmpcrPu-  ncqtic  harum  rcnim  liue  noniina  Ituc  iuia  pcnni- 

^i^Kiwni,vr l^iJuaferibitin IfitAteii.infr.dt pi-  fccii  &  confundt  dcbcnc  if.  pmult.tiLlmL 

gnor.  Vttaqtic  cnim.idio  prartoriacft.nechabcrct  prictas  cnim  iuris  cft.  Poflcllioautem  magi?  flttfU 

Prxtorbonihdcipoflcnbiemprodomino,  &pro  quim  luns  1. 1.  ^.fivxor  eod.  l.  dtntiptt  l^.  fupr.  ex. 

cbqoi iam  vrucepillcr,  fi  non  tueretur pignus abco  i^iAmi^ll^  wuuor.  liccr  ipla  quoque  plbrimtim  cr 

m ,  prxfertimcum  bonxfideipoiIcirorquo.a  lure  mutiic     '  <  •  , 


d.nrum  ,  prxfertim  cum  bonx  fidei  poilciror quo.d  lure  mutiictut  /.  pofftfte  49.  iii  ^rimip.  &  1.  d* 
adtriictus  pcrtinct,pcnidominilocofit,vtidem '  4if^«ir.  poJf  .Arqui  prccarij  rogStio  noii  proprieu- 
Haiihis  loquiturini.*^<M)W«  48.rfr*f</«jr.  r<r.</(»-  tcm  tcipicit,  (cd  Doflcllionem  Lctrte  6.S.vittlt». 
ittkt.  Fruclus  aatems^iit  vel  pignoudaieliceici.  deprec/ir. EigofiucdotninUsabiniaoiiieiitdefa^ctr* 
flttmr^Jr.de vfur.  Idem ergo  iuns  cbflftitm debet '  quipignus  dedic,&precari6rogauic,iniecftm  hiS- . 
deiiittl**wcdatoaboir»«(ideipc  n.  ilii;c,q"iiod  n.c  hdci  tantum  poflcflbreflct  pignus  dcticritei, 
ji(aeietia44  a  domino  iplb  datuin  circc  ^  iolicet  qui  poflca  dominuscfletflus  iic ,  dicendum  eA  pte- 
baaiidiii  fidci  poile^di  diiiat ,     efl^  carium  tqicie  eiiam  extinao  pigooie  in  pbfteia^ 

MuiaiAeni^w'"**'^^'^*^  P%Qaicsimci«miusproprietuisi^^^ 


ANTONII  PABl^l 

«on  foUm  fcofreflionem  lcg.  <j«i  pi^i* 

Sdquc  adf  6v«umcft;  vt  cxrin6to  quoquc  pignorc 
Bcr  (blorioncm  p«ani«  debita:,  precarium  tamcn 
Dcrinde  dtiraie  Jiccnanmcflcts  h  non  il!ua  ■.«ura 
ivideietltr,  Vteo vlquc  duntaiat  pignus  d  iirarct ,  vt 
fatritumcftin  ijfSMw.  Ncmpc  mua  in  hoc  calu 
pignoraritiacompctit,  &  dc(init  dcbitorcflc^icbr- 
tor,  qucm  tamcn  veiirinule  cft>  nopaliade  cauu 
tnecari^  rogalTc » qaimntaodiapotedcrct  prcca- 
.rii,  quandiu  dcbiror  rcnianeiet.  qoaadoquMlcm 
ncc  vltcrius.cxtcndi  pignoiis  d^di  «nfipoieft.  At 
-aionlimiliter  didpotcftidadum  videri  intcrdcbi- 
torcin  &  crcditorcm,  vtco  vl^iie  precaiijrogtio 
tcnctcr  quoufquc  crcditotdomifmspigoomemce' 
«etui.  Non  cmm  dc  aiiadomini)  acc{uilirionc  cogi- 
tari  potclt,cum  pignus  bona  fidc  datur  &  accipitur, 
id  clt.cius  rci  quamoontiahemescttdunt  cflc  dcbi- 
tori.scu:nlitalicna,  cjuamdc  i!!.i  qu.tinpignoribus 
bcnc  &  a  vcro  domino  conlbtutis  Kjcum  habcrc 
tooteft,  perdominij  impetiationcm  dc  qua  in  /.  tle- 
MMMT  i^.fupr.&tot.tit.C.de  m.dmm.impetr.  Quod 
fi  cicditor  doaunus  pignotis  liat  tanquam  inftitu- 
OMlieiesi  vcro  dommo  ,  pjgnus  quidcm  hoc  cafu 
arquc  njhiitur,  fcd  cx  nccciUrate  iuris,  vt  loquituc 
Baitolus ,  noa  quudc  coaaumaliquidautcogita- 
tumlit.  Nam  qucnudmodum  plctunquc  cnam  cx- 
tri ,  id  qiiodagituitacitaoblii; uio  n.iki  potcll  /.  h 
tlHt  nMfiH.f«>rJit.fn*.  Itancciiuicquani  vctatcx- 
tttidquodagKur  obligarionemfiuc  pignoris,  luic 
alterius  rci  cuiuilibct  bniri  ccrtis  fuis  &  lcgmmis 
modis.  NrcquodpreeariumiciproprixeoniGftcre 
non  poirit,  .id  1  cm  pcrrinct,  vt  qiiis  intctat  non  pof- 
fe  piccanj  rog.itloncm  fupcrcllc ,  qux  nunquam 
conftiritridcnim  ad  eum  cafum  reftringi  dcbet  quO 
i$  qui  dominus  c(\ ,  ncfciatlcdominum,(cderraJi$, 
precanamtcifuxpolicHionemrogaucrinaurficam 
fcdominum  fcitct ,  nonttanftulcrit  ipfc  polTcnio-. 
ncm rci fugioii«l»iliyill««i  «^"^"^ transfert,qui 
datcam  pignori.  Creditorcniin  pignoraririusvete 
poffidctad  omncs  ciufas  pr«rcrr,uani  ad  caiifim 
vfucapionis  l/«rm  nommt  i6.i«>.<t<p/«Mp.caquc  crc- 
ditons  polTeffioitcBri  iuftacfti  itainftam  precarij  1 
Crc«litorcconftitncndiinpignorcmarfti.ampr<jl-.ct, 
«thoc  plusiuris  in  pignorc  habcat  dchitor,  quiprc- 
tarii  poffidet  i  quam  fi  extra  caufam  vJiuapionis 
omnino  non polTi  Jctet,  vr  lulianus  fcribit  in  <i./.^gi 
MnoTit.  Ncquc  pnuandujcfcdcbitor  cocommodo 
Mflefllonis,ii  crcditorconfcntiat  d.  l.ftrte  S.vlt.& 
tj«q.de pm^r.l.fi  ^liquam  i^.de  dtquir.pef  Etfi  vcr6 
tumconicnnt ,  cum  pignusaccinicbat ,  priufquim 

ensfieieticipigncrari,  nilul  tamcn  .idl!.u  fu- 
ieosdominiiacquilirio  in  pcrlona  crcdito- 
liaqulm  pigrtoriscaula.projitcr  quod  diccn- 
dum (It,  finiriprccarium  dcbctc :  Ciim  latis  cHc  dc- 
beat  cieditori  ,  cidcmquccfticdo  donuno,  qnod 
ptecarittm  ilhid  leuocarcquandocunqae  potcft  cx 
ii.iara  prccarij  /.  i.  &p*f  deprectr.l  luctm  ii.infr.dt 
dattdt.  C«tcrumnihii  prohibct  intcrini&ctcdito- 
lemdle  dcHdnum ,  &:  debitoiem  criam  poftamif- 
fum  dominium  pi;^noris ,  manere nihiloiiunuspoi^ 
fcflorc  m  :nam  nc  c  pign  o  r  is  da  ndi  caufi  finita  eff do- 
minio  crcditoriicquilito  ,  qu.iiu!ii;  foKitn  pccunia 
iion cft.  Quarc  ncc aUud piobanduai ell(:t  ctiarofi 
crcditoradctitorc  pignusemillct,  qttod.vri(piefa.r 
cerc  pto  fuo  lurc  potdU.  rcfiriptHm  1 1. i«  primtp. infr. 
luirsS  Ptpur.  Habcbucrgolioc  cafuaCditoi  in- 


ifflepdeMrri^  poilcffite&rffeddeie  dAxir^  f.ifer 

frecdr.  ScA&i  vi!idicarionemt.-mqu.inicloininus,  & 
condkfaoncm  cx  lcgc,  vt  bcnc  addit  Accurliuscx 
i.fiquiitvnitHmHti.^£ed.del0CSt.  Ncc enimcacon-'. 
ftjtutio  in  iblo  conrraciu  locarionis  habct  locum^  ■ 
'lcdctiaminprecario,  commodato,  p^nore,  &fi* 
milibus ;  vtiedi  poft  AccudiamButolashic  con-' 
cludit.  Manmd  vcro  quodnecp^oiaritiadebito- 
ri,  competeiehdccalu  potcftaduerfiis  creditorem, 
quicx  nouacaufa&poft  jcccptum  pignus,  domi* ' 
nium  rci  ob!igat&  luduscft  i.Ldu»4  xo,^.f\ttm, 
fufr.  Itaquc  quodhicIoJianusictibtt,  (bbmipfecip  \ 
rij  rogationcm  fupcrcirc  ,  noli  lic  accipcre,  qotfi  * 
conccdatcrcditori  foliun  intcrdichimdc  prccaiio^ 
«liBsver6ai^oncs,  qa^diximos,id  eft,oofididio* 
ncm  cx  lcgc ,  &  vindic.uioncm  ei  dcncg :  t ,  lcd  vt ' 
:dcm  Accurlius  intcrprctatur  ad  cxclulioncm  iui. 
iiushypoihecariXf&qttafiScrui  mxafrionis.  Hoe 
nimirum  (cnfii ,  vtexcontra^bj  pignoraritjo,  qui 
dupiiccm  illam  conucniioncm  6w  pi^nonj  prc- 
cari|^cantii^ba( ,  fol  i  fupetfitiogattopcccariipoft ' 
acquifitum  crcduori  dontintttitfk  nonetiam  vUapi-^ 
gnorisobligario  fincqaammencortipcteicSenrc- 
fianonpotcft,  «jiixafiocjui  compctcrtt  iiircprrcrt  - 
rio,lipignus  duran:i,dxxitu(cprxtorio,cx  quo  rciltr 
indomeft ,  non  tanttkm  vt  ex  paifiio  nudo  h  v.' 
pnthcci  citri  vllain  tr.iHit:oncm  ,.L^:obl;',Mtio 
katur  61:  aclio  quali  Scniiana  ad  auocand  un  nite 
cuiufilam  -vindicarionis  poflcflfionem  d.  l.  fi  finfm 
\6.  S.invmdictriom  itfi-.  dCf.gnor.l.fi  citm  vmditcrot^. 
iitfi.  dttutcl.  Icd  ctiam  vtohiigationcpignoinpet 
tradirionem  conttada  fi  ctediiolrdiquo  caiit  pof- 
fcflionem  rei  obligata;ami&rit ,  eamperlequi  pcr 
caiidemadionem  qoafiScniianaid  poflit  LfrQX.m 
fnnaf.futr.  Quod  iurc  duili  non  ita  crar,  quippeCK 
quonuliainicma£boproditaeftpol&flori,quinca 
vUa  indigct  ad  polKlttdnem  rctmendam ,  Sc  pro 
qua  eriam  rccupcranda.li  cam  an  ilci  i  .liabetiuiCC* 
didlaomniarccnpciandxpoflclliotus.  '' 

b  liarco  rfiitMfi»  tu*  hmifdMimr.  Kkr.ttvti 
Crcditori";  poflcllio  prodcll  dcliitori  .id  vfiic.spio- 
ncm  diil.leg.feruinemiiK  16.  infr.tie  rfucjp.  lcg.quifi^ 
vfiori*  i6.dtMquiT.p«lfeff.  Atqui  noiiniiimuiui^isluw 
Dctdcbitor,  quiptccanopollidct,  qudm  iju-  rxT.i 
caufiim  vfiicapionis  omnino  non  pollidct  dtit.Ug. 
ifiu  wMri$  't»fn.  Ergo  fiue  dicamus  cuiii  quipie» 
cuw  ro^aoit  non  poJfideie,  icH poflcfnoiiempe.k ' 
ifes  ennii  mii  conocAirrtmaneie  rt  ab  Vlpiand 
fcnptiim  cit  II)  iU^.  U«.(ert}  6.  iV  </«/ precdriv  de  frS" 
(tr.  quu  p|ccanj,  togariononinjjioc  intctponiruri 
TtdcbitorpoflSdeaf,  fedvrei  lem  tenere  noear 
ifon  foliim  ;;.  vi  fnu  devfucap.  Stuc  .idmittJmtts  nan» 
cifci  cum  poUcllioncm,  dc  quo  nec  Pomponiuc 
dubitat  in  Itg.&bMbet  if.  $.  «11»  qui  ttd.tttnLdtfn* 
(sr.  fiuc  cum  codcm  Pomponio  concludamiispc- 
ncs  vtrumqiic  cllc  poncllioncm.  I>cncscum  qiii« 
dem  quiiogauit,  quiapoflidct  corporc.  Pencscum 
vcr6  quiconce(nt,qiuanondifi:cnitanimopoflc^ , 
fionis  Eitendum  eft ,  pcr  prccarij  rogarioncm  ia& 
^lam  a  dcbitorc  ,  qiu  iurc  bonx  fidci  poflelTorit ' 
ctepeiat  vfiicapcic  ,  noninf  cipcllari  vfiicapionem. 
Qttod  Inlianus  da3feeBt'Vnbts  condodit  in  ' 
l(g.  qui  ptgttrit»  Kam  neque  rogano  prcc.n  ij  ii.di- 
nut  ei  booaiB  Mcm  ,  cura  non  rogct  crcdito« 
Rmtan^Qtndonunum,  (cd  tanqaam  creditoiem 
cunilcmquc  pofrrfloicm,  citm  poflcilLonisprcca- 
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malamfiiicm.rimodociimbonariJc  iiifKx]uc  tim- 
lo  mthoata  tuic  i.  fi dheiiA  ioJe  rfntAp.  L  visu.  C'M 
tTAnsfom.  vfu(4p.  Mulco  niiiius  igiciir  pcr  fupcrac- 
niciisdomimuiu  ciciluoii,  liuedcbitor  iilkiucnr, 
ruicignoriuciit.Dtc.Cum  crcJitor  quiiurc  cicdi- 
tojis  pollitkb.u,  mcipit  iurc  domini  rcmobltgatam 
poillJcrc,  nom.imqu.iriobIigJram,  vt  antca:  (cd 
ll  lii^m, nuicium ct caul jpullcllionib ,  tiuiainci- 
pit  poiridcic  pio  Tuo ,  cum prius  po(Tldcrct  pro aiic- 
nol.pij^nori  i^.devfuctp.  id,cil,nouiinc  Jcbitoris,  ncc 
obftat'*li  quis  obiici.u  ,  ncn.ini  liccic  poflcllionij 
caulinulbi  mmiicl.i.^.iltiiddia(quir.po{f.U.pTolic- 
rcd.  Idcnimcxccptioncin  lubct ,  nili  luniusDolh- 
dcndi  tituluslLipcrucniat  d.l.mn  folum  ^.qkodpulg» 
</i;i^H£-«p.Ncqucnuitatliic<ibi  cauhm  pollcdionis 
fcd  cx  nouaiufta  cauia  incipit  rcin  ("u.-.iu(ibi  polli- 
dcif.  Rcdc.iutcm  lulianushicloquiturdc  icibc- 
na  I  if;nori  ci.lta.  N.un  fi  rcm  nianicum  bona  lliJc 
poiliJttcin,  p)i',noii  tibi  clctu  ignoranti  tuamtnc, 
Jioc  iplb  tlclinu  vluc.ipcrc  ,  quia  nun  intcllii^irur 
ciit(q»iamrci(u.t  piguuscontiahcrc,&:i'Ci  rraditio- 
ncm  pignotiv  bctam  dcdj  pignus  j  olluU  ic.  At  Ii 
jiucla  conuc  n  tionc  p  ignus  totuClum  tuctit,  nihilo- 

jo.Pavlvs  libro^.Epicomi 


minits  viiicapiam,  quiahocquoqucmodonullum 
pignus  contradum  vidctur,  ncc rurfiis  quicquain 
intcrccrtir.pcrquoddcficrcmpofridcrc  rf./ji«n/e;Wn» 
^►.ylroM.Siccniin  locus  ilicexpucandus  cU.Cui  con« 
iicnir  quod  lauolciuis  iclpondic  in  d.l.  euque  ii.nd, 
tit.  iii  cia  quodiutiiis  pro  hcrcdc  pollldcndofim-" 
dum  vUicaptuius  cram  cum  locant  nm  aur  vcndi» 
dcrim ,  ncquc  locationem  ncque  vcnditionem  vl- 
lius  cflc  moincnti,qui.T  rci  (lix  ncquc  conduiilio.ne- 
quccmptioportir  conliftcic,  &  ramcn  non  duraro 
v(iicapioiuin,au  t  vt  Tribonianus  (cripfit ,  Unp  rm- 
foTtt pTsfatpmntm  rclpiciciis  a<l  luftinuni  couk.tu- 
tionem  in  l.vmi  c.de  vfump. trdmform.  quia  ciin»  lo- 
cationcrn&vcnditioncinlequidf  hcatnadicio,  ne 
poncifioncmqiudcm  rctiiiui  locandofnndum  do- 
iiiino.  Nccennn  vidcripodiim  lioccafii  poflidere 
pcr  conductorecum  locano  Iion  lencac.  Multomi- 
nuxpcrcmptoicm,quKri.i(iionoiv.ii)cp()lI)deret,<i 
vi-niluio  tenL-rct,qiiiqipoiTr(loi  tartnst  (tpcrttadi- 
tioncin  kcutacx  cauLi  vc;K'JttonisquaiiLi'ilibct  in- 
uaiida;:S;nc pollt  flioncauttmnullapffccdcrc  vlii- 
captopuiclhnon  ni.  gisquar.iiiHipcir  /  fi»e ptjf;fi0' 
isc  ij.fOif.Iungc/.i/«j  ufruo  i6.tnfr.dt  «i/li^.&aitioM. 


tium  Alfcni  VariDiccdorum. 

QViratiariocrcdidcTat,  rumad  dicm  pcLunianon  folucretur,  ratem  in  flu- 
miiic  !uaauc^o.i  atcdeiiniiit,polte.iflLimen  crcuir,&ratemabllulit.  (l,in- 
uitor.iriario,  letiiiLiilLi :euibpcr  i ulo rarcm  fmfrc, relpondit. fed ndcbitorfua 
volunr.iic  conccllillctS  vt  rctiucref.culpam  duntaxai  cipra^rtandaro,  non  vitn 
huiorcm. 

Adl.^i  ntiario. 


Rat.  dvb.  In  culpacftdcbicorquiaddicm 
non  Iblui: ,  Cum  dics  adiccb  in  contr.-;diu  intc  rpcl- 
lct pro  homtnc  l.mAgn»m  i^.C.detontr.cr^cwniit:  fti- 
fuUt.  Adco  vc  (i  pccunia  ad  dicm  (blur.-i  non  iit, 
committatutpcEnactiamrinulluspronuilorishcrcs 
fucrir.qia  iblucrc  potuccit  l.4d  dwn  7  7  .di  Terbor.ebli- 
gdt.  Ergo  fi  is  qui  ratiario  crcdidcrat ,  cum  ad diciu 
pccunia  non  roiuerctur,  rarcmin  fiuniinciua  aii- 
tlioritatcretinucrit,  poilcaqucflumcn  ctcucnt,  & 
tatcin  ab(hilcni,diccndumcll,ctiamfi  rati.uio  inui- 
toictinueiit ,  dcbitoris  periculoratcm  cflcdcbcie 
noncrcditoris.Dec.Nonomnis  culpa  tranifertpc- 
liculumin  fuum  authorcm ,fcd ca demumqux- ,  vt 
noftriloquun:ui,otd:natacrtad  cafum  Ifi  vttato^. 
i.f(dmterdiiTU,\  bi  diximus./Kpr.fif.frcx.  Atqui  ciilpa 
illadcbitoris ,  quod  ad  dicm  non  iblucrit ,  ordinata 
non  cft  ad  illum  ciliim  qui  poflca  «^ontigit  abla- 
tx  pci  fluincn  t.\ZK ,  fed  culpa  potius  crcditoris qui 
auihotit.uc  lua  ratcm  letmuit,  nulla  ccmucntionc, 
•i:tiuflioncPia(idisinicrucnicntc:quodiurisrano 
nonpctmittit  /.pcn.C.Iii-c  fif./.)./.(rf<i<r«r  i:C.depi- 
gnar.  Caufacnim  pioxinucur  ratis  pciictir,  &  pcr 
miindationem  fluminis  fublata  fit ,  non  alia  hnr, 
quamquiactcditorratc  m  Humiiuf  rctinuciit,ciU'^«n 
t  non  rctinui(rct,vtiquc  non  illa  pcriilTct.Ncquc  in 
haclpccictantumidobtinct,  vt  incumquimculpa 
(uit,     cuius  culpa  pcricuJo  caulam  dcdit ,  pciicu- 


lum  rsansfcrafur:  nam  vt  Accutfius  norat  tnomnF 
vioicntoponcilorc  uicmleiuarur,  vcpcriculumad 
cuinqunim  lccitpcrtincar  l.i.Sjediftnit  c^l.vlt.inf. 
dt  ri  C"  ri  arvut.l.  i .  C.quod  met.auf.  Vis  au  rc  cfl:  qu  o- 
iic'>  qliii  pi-M  lc  t.w:  ciuutl  pi  rinc^.iijcm  I.-.ccic  dcbc- 
1  c  t  Ltxrat  i  j  .fup.e»d.ili.tit.pen.(j-  vit.ddl.lul.de  vi  friudt. 

a  Sed fi  dehiter  fua  voluntdTeconcefifet.R  a  t.  d  v b. 
Eti.imcum  ratcm  dcbitoiis  cicdicor  rctinuit  cx  fui 
dcbitoris  voluntatc,  nou  co  miniis  vcrum  t  fi.jcriil- 
lc  ratem  impctu  riuininis.quod  cam  acditoi  in  loco 
parum  ruto  rctinucnr.Eigo  non  miniisin  hocquam 
in  lupcrioic  ca(u  diccndum  eft,  pcriculum  amiflji 
latispertiiicicad  crcditoicm  dcbctc.Dtc.  Non  cft 
in  culpa  ticditor  qui  rarcmm  fluniinc  rctincccx  dc- 
bicofisvo]untate,quoniain,vtaic  Acciulius.volun- 
t.i4  debitotis  cum  cxculat  vt  in  Ldmm  plttrei6o.S.!e- 
gedtda  infr.Locjt.Kccpotcd  videtivllavolcntif;i£t» 
clleiniiuia  l.iiiditm  y.S.\.inpr.dtMjua&ai{u.  pluu.dT- 
(end.  Imoin  culpacrtdcbitorquicicdiiori  luohoc 
pcrmilit ,  cumproli-icere dcbuciit  futurum ,  vt lioc 
pollct cucniic t.vU.fup, tit.pTOxd.fi cjuudewu  9.!».  (//;»• 
qujintinjr.Ucat.  Eigonihil  caula:cllctir  pc  iiculuni 
amiilxiatis  adcHin  pcrtincrcdcbeat.  Niliinculpa 
aljqua  crtir  proponacur,  cjuarpononullaargui  por 
rcft.cum  vi  maiorc  riuininis  (ubmcrla  nauis,  aut  ali- 
tct  amilla  cft.  Vim  cnim  inaiotcm  pt.%'lhre  neque 
crcdiror,  ncqucalius  quifqu.^m  dcbct,  fiairi  nec 


fuam  ciilpamimpunc  Icrre  ifidim  fatdtrtt  ij 
fupr.l.cotttrailitf  ij.rff  reguLiur. 


infin^ 


^i.Africanvs  librc  8.  Quxftionum. 


SI  fcruus  pignori  datus ,  credicori  furtum  faciat  i  libcrum  eft  debitori,  feruura 
pronox.t  dcditioncrelinqucrcqiiocirirciensfurcm,  pigoori  mihi  dcdcriiV 
^      Tom.IlJ,  ^  ^ 
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iBeii  pa£itas&erit  pionoxie  dedito  apud  me  idiiMjucK:  nibilo  miniu  habi- 
turum  mepignoratitiama^lioncm,vtindemncni  mepra:ftct.Ead6m(cruandlfl 
«fleluiianusaitS  ctiam  cumdcpofitus,velcommodacus&niusfurtUmfadtT 

mnfatitflet,  aiitfiaccef>iflct,  in  cuftodiacumha* 

Rat.  dvb.  Qui(c]iii$pigmisdat,hwipfopi-  crcditoriquiaisruofmclaentcrpignorntofiirtum 
|noradnaaaionc coiur.irulc obhg.it cre&ori.ad  pafluscft,  plcnilliaiani indcmniMrcm  p.r  ftcrpcr 
indcmaitatcm  ci  prift.indAm  ,  vt  iii  h.ic  ipCa  Icgc    pfgnoratiiiama<fVioncn,  conrran.iin.  Non  miaftifcr 

fautiun  cft,&  in  LJirmdltendm  cf4Hfninip.crLtuier  iplc  quoquel8t,fcd  quia  :n  culp.i  i^doiohiit  ii  mc- 

iS.i.i/nf. Indcmnitatcm,tnquam,nfi<piiddamiu  do^oianti  crcdirori  cum  pi^noiidcdcrir  vtin  / 

wopierKm obJigatamciedicori  conrigcrit,  tonim  fm.fifrjit.pnx.  N^m  (i  focnti  non  vidcl>i tm  frat- 

"ideiidebitorefirdator.Nccenimawiuumcft.dam-  dafli- fcicnrcm  &  co.ircuncnrcm  crcditorcir  qui 
no vlloproptcrpigniis articioeditorcm.cuinc c.ilia    potius a ^cij>ibdc«|  tus iit /.n.fw fi fdt  '.6.fupr  rf«n» 

dccuilaj^igou$datuxadcbiioce,quim  vrcrcdJtori  .  PMduJMtnn6.i/edfifcien,  fwr.h  c  nt  ' 
cautum  {it  &con{ttItttmr.);w«nf<iW  J9.    Wr.  inj^.      b  E*4tn fmhmd^cJfaulunusai.-.  KA  r.  dvb  Li- 

Wdvdar.  /.4.  S.adiha  infr.  icfdeu.hbnt.  Atqui  nox.T  ctt  .iliuijuin  .i-tpnnn  vidcarur non  oporrciecnir 

dcdiuo  non  plcnainujbiut  indcmnitatcm ,  lcdin  quamplusdamniperi^rttameucnirc  cm     c,.  in  i 

ranrumdunraxatquanrif ftfcruusqui pronox«dc-  >pfel'cmu5fit.Mahotamenxquiuscll,ncirin'.i <  •!  - 

t]it'u:.'i!i^j:!itiir,nccaIiiisnoxT.!vdiru,ni',s(i:',c  ft,  dum  fuum  quodcius  cum  quoconttiierit  '  ni»n 

ouaiu  vf  coicincdio  libi doiiunui  coiUuUt ,  nc cx  criamliiicommodicau(i<ufccperit,diunno/u'nuPe 

.  dclidofcruifupratiuamquanri  fcruuscf>,tcncatHn  i-Jif"Utu6i.S.<tU9irnhiHfrJt^.vhiAf^cxnm[iiac 

quodcHcr>irct ,  fi  dainnum  dccidcrc prxcis^  coec-  oh  lationcm  conc!udit,dcpolic..nun>.ircmq-  man- 

xcrur  /.  I.  fu\r.dtttexMl.*aioH.  S.fummd  Mtm  lujttt.  datarium  dchcrc  omuinoindcmncs  prxftanabco 

.  tod.L Pr.:torait  -7. i.u ir.jr.de  dAwn. infecl.  Etgofilcr-  qmdcpofuir,vclmandauitcmiferuiifurcm  ctiamfi 

nuro  tuum  nulu  pienondcdcris^qui  furtumpoftci  iutem  eHo  ^noMucrit .  quamiiis  in  rnandato  ahud 

infhiftccrir,nondebcteflcribilibcnim,vteuiie$  fcnfiflcNetarius  vidcarur,  qucmPaulusrcftrtin/ 

f!giioritit!am.idioncmcontiauini,pIcnamqucli-  wcrcAufMi6.^.ftitHmfmiHnnfr.mm^  Cimiilla 

csxihmaaoncm  kruum.pro  noxi-  dcdito  rclm-  ialicetcxccpuonc,nifimandarariiculpa*aliquain- 

quetc,quamui$fcruum  hircmcfic  ignoraueris.  «eiuenerit.  qnamcxccptioncm  Afnpinuuiuoquc 

Db  c.  Iniquuincilcr  ncquitiam  iciuoium  vhra  probat  h>  d.l  fs  fruui  S.hsciuoitta.  Ewononcadcm 

iplonimcoippradommisdamnolamclk  (l.§./«/w.  lcruandahintmlirruodcpoiito^qiueproximcdixi- 

mtMtm.  Saiifliaeeft,vf  fcruishadcnushccstdo-  mus. fcruandaeflcinpigrtorato.  Plan^incommo- 

jninorum  fuorum condidoncm dctcriorcm ficcrc.  daro  fciuoidemcft.quoa in pi[^noiidato, quia ciim 

quammcliorcmcfficcrcfcmpcrdcbcrcnt,cxrcgu-  folius commodatstti)gr.uiaconunodatufiat  a:auu 


  ,     '  j   6«*"aconunoaatuhat,a:quu 

la  ImeUor  ly, .dtreguLturd.felHaido  j c,Jufr.dtntgM.g^.    eft,  agi  mitius  camconimodante,  vrfi  i"noiau  ric 

fiitcmcfIcfcn.umqncmcommoJabar.m,nnUino. 

iiiodcltdlo vlfia  corpom  Cii sftmiaiionem ,  fi  libc-  xah  a£Honc  cx  furto  fcrui  tcnearur,  aut  cx  pioprio 

nun ribi  non clTcr ,  cum apiKi  mc  pro noxar  Jcdiro  dolo.Etquidcmita  vt pauIotemiflK^sdrcadoliin- 

teltnqueie.  Tibicigopcrmjtuhocdcbct.nccpi-  tcrpretationcmvcriarinosoporTc.it(f././f/Jr;,r'-tfi  ^ 

gnoiaritia eontniiamilii  hoccafii dandaeft prjcci-  an*€$miaimm.  Neque  hoc vllam rccmitdubita- 

5,  fcd  cum  cxccptioncik:  fuulr.itc  nox.rafditiu-  tioncni,autdubitandii-arioncm^apo.\//L.r»r  prex 
|lis,Vtinc^tcrua«^onibusomnibusnoxaUbus,qu5       De  c.  Rcfcrcnduscfthic  vcrliculusadid  quod' 
«xddiOoleniimit&dominum  compcrantl.»i/«  pronmi  Afncannsfcripfit.  li  <cicns  furem  mihi  pj- 

6.  $  .dnem  ,nJr.M(mdu.  Ncmpc  li  lc  nuim  tuum  gnmidcdcn^,  ctiamiiparatusiiicrii,  cum  pronoMe"  ■ 
furcmcllc  ignoflBIBDi.  Namli  lcuu  1  is  aliudcft,  vt  dcdito  apud  inc  rchnqucrc,  niliiloininus  habitii-* ' 
fiquitur  in  textu.    ,  nim  mc  pignoratitiam  a<aionem ,  vttndcmnem  ir.c 

a  S^dfiftkinfiirmftfiundederit.  Kat.  dvh.  pra:ncs.Nain&:indcpolit0quodfo!iusdcponcnti#- 
Iniquumcft.vtmododiximus.ncciuinamkraorum  grauafiat,idcmfcruandumcft,vtquifcicnsfiircro 
vltraipforumcorporadommisdamnofim.&onc-   ienium dqiofiut  muiro matps in  iiuidum*8comni-' ' 
xt^cfk d.i.fmmd4atmr4tinuliifiit.dtMx*Li(t,  no  tencattir contraria  dcpoliti  affionc .  Ciim  in  co 
d.&^*ttirMt7TS.i.infr.did4mi.afia.  Atquietiam   hoc ampKns fit,  quod ctiam  ignorans  in  lolidun» 
cumfcicns  dcbitor  tiiif  m  kmuni dar  pignori ,  kr-    nihiiommus  tcnetUT.nc^fola nox.i:dcdirioncltbc-' 
lU^imcniUccft,  quihutumfacit,  nondomiiuis.  i.itur,vridemAf^icanuscxcodcmIulianofcrib:tin 
ipp^quoqiiccarultbctumdcbjtottcflcdebet.   d.LfiferttiesS.qHod  wi,  vbiqpod  magiscft,  cand-in 
ftruum  fimm  pro  nox.r  <lv  diro  apud  crcditorcm  rc-    hac  partc  m.indanti  quam  dcpofiri  rarionem  con-  "f 
linqucrc. Ncccnimdominus cjui  kit  kruum  qucm    ftiruit.cidcm  uimirum  vtgente aquitaris  rnrionc 
datpignori,furcmclTc,hociplofureft,&quamuij  quAdnccmadatario.nccdepofitariofuumofficiuisr' 
ipfequoqucfurcl]ct,noi:ui-.,r.m-.-n  fintiim  K  ot.    J.imnoltim  cllcdcbcat,  quod  alicni  non  liii  cm^ 
fedicipof]ct,nccrurlumturtumkrm,t.:r(iimciomi-    niodicaulafulixpcrit.  ^uamuii  quod adnMBdati'  ' 
ni  cllct.  De  c.  Qm>d  quis  ex  oiipa  fua  damnum  lcii-    aaioncmatrinct.dubitaiefe  dicat ,  an  ^tiaiimccii^ ' 
tit,lcntirenon\'idctur/.fl««i9K»lo}./irrfj«/.i«r.At-    dr.mlit.  omnimododammi  n  .i iii.mdaTtcprdlari 
guim culpacftdebitor.adcoqueindolo , qui cum    tkbcrc.iddt.noadhibita rfillinclioncilla, AnliacJ  * 
lcruumqucmdatpignori.fcitcrtcfiircm.nccumcn    an ^oran* mandator  iciuum  fiu«fh  cmimanda--'" 
«dmonctcteditorem,vtafcrui  ncquitia  /ibicaucat,    uerittitainnucsnon  caxuiflehoc^ibirarioneapud 
.afluiecaedciidiueft,acccpumiseum pignon£itt.  fx»4tamt6c lu^oi^^^^Qaidc  viiiuu^v/^^^ 


tninhr.  Scdindcpofiro  ncmo  vnquamdubir.uiir, 
I  quinaliud  dicctiduincllcnld  cnimcft, quod.!ddit 
AfaeanMa  <l.f  .^«WHip^t     mitntwsm  cauf*  dtfo- 

fn  dppdrerc,r]iu  nv.li".  CLini  Cii:.ii.i')  diccrr-,  (■nniun- 
gendaiju-llchaiiclcgcmcumrf.i./ijfrHw,  cftcumi 


ad  h.inclcgcm  not.it  Cui.-rcius,/cntcnri.im  N'l  ;arij 
u  Paulo  rc-ia[»ni  in  d.l.  uaer  uufM  i6.  %.ftd  titmfmm 
rnj^jR4m£(r.&abAlTicanoimprobat3mefl|ini.l.j|l 
((ruiti  %.  qr.oirerh  d.-f  :rt.  vr  ma.nd.uorno\-:iIi  tlunra- 

 .   o  x.xt.ictionctcnc.;rurciuiturtinominc,  quodicruuf 

waquccxcodcm  AhicamlibK>8.(/«j/ftfm(Hi.)qia^  .ftperit  iptius  niandatocmpruf ,  fubiIlac.\ccptionc 
fiin  ill.T  .d->(olti.irut  (crmo  ccEpmsiniAa}  &  rcsrota  'lufi  mandjtarij <ulpa  idfitrtum.Madmt.  Lx  d.l.fi  ferutu 
tradctur,d:rn:.iturquc  ad  f«ramamtationcm,id  cfr,  6i.§.lur  ttjfutodtfurt.  Ibicnini  no  dc  noxaliactionc 
«qnitatcmcliiiiicntius,  vt  fummo&ftndoiutc  dc-  contr.imandatorcmdanda  AfricanUsloqaimr,led 
pofirarius  pcrinde  ac  cxtcn  non  nili  noxalcra  adio^  dc  adtione^  in  rdidum  aducrilts  man^aioiem  oqiiv 
ncm  h.ibcat  contia  «im,  qui  dcpofiiit ,  Ct  is  lenram  cedenda  ^eriamfi  {cruum  <}aem  irmi  mandanttfb- 
dcpolitum  RiriT.i  cilt-  ignor.iucnt.  In  folidum  vcrA  rcm  cllc  iiTior.uinir.  (^ii.c  .:dio  ciim  cx  .vquirari 
iiis finuc[it,quomodoinhaclcgc{<:ripiumcft.  potilTimuindckciid.it.hulclanccxa^Ptioncmad- 
cqttitaTC  vt<t6  tndiftinA^  habcat  adionem  de  nv>  roitttt,  nifi  itiahdaranj  ailpa iuho  caufiimdcderit» 
«lcmnit.uciniolidumindiftinc^lc,  id  cft,fiucisqui  vclfalrcm  occifionLini^-ojiportuniratcm  prxbuc- 
dcpoliiitlducrithircmcflc  fcruurn ,  iuu- ignorauc-  rit:  cum  hoc  ca(tjm;mdatarionoccainonoliiciun» 
dt.  Proquaintcrpicraaoncfacit(.int  tjuod  Africa-  fuuin,lcd culpa.AriYoxalemadioncm^itzcxturto 
ntts  hic  ita  loquirur,  Fjtdem  (eruanda  cff^,  lnli.tnus  .iit.  L  nii  coiur.idominuiicotir.pctit.folaculpacius  qui 
Sctibcndum  cnim  cx^iy  ident  ftruindum  tffc  ii  luxra  furruni  padlis cft  cxcludcic  nunquampoceft,  ncc 
tntcrprcraiitmcmAccutfijt  valtcaliishicadpoftc'  dolus  quidcm ,  fi  ramen  fieri  queat,  vtdolo  tiulo 
cm  duntaxatpiionsKnteillicpanempeitiQ^-    fiirtumlibificriquispariatar.  Scnn>c:*cnim  vcruni 


rioi 


cccquj:  ct  Jt  de  (bcntc  debinne,nonadantenorefn 

quxcratdciijnoranrcincciuc  r^ir.cn  proSabilccft, 
nm  licilO  tamquc  cito  Afacanam  a  /cipfo  diftcu- 
G&:  MsHcm innrtediceTc IiiKapi(cnrratiaiAdiin- 
maticfcni  h.tci"  ii  gc,fictiti<v:Ni.r.itiji;- d.^.fedcimi 
jinMll.itf  .M4  irfiit.Nc  utta  t.imcn  pr«ibari  ,{cd  V  tram- 
qoeabAfiicanoimprobaiiinii/ fifmmiapudvtrjt 
ftquidcfniiH  in'ion'bu<;  or.rn^  t'  r.mtin^  .■:<|-.iit  ui, 
iedecism  liirm^oiurico:  iii.ni.i:  r.  Ncc.:.iinj  c'.iin 
debonz  fidci  iudiciis  &:contradVibiis.-.wmusaliad 


I  quispa 

cft,  a  fcruof-urtumiactuinfuillc  qitod  impunituin 
icmancrc  tiullo tiidcbcat,  quomodatatnente> 
mancrct ,  ll  noxaiis  a(fkio  contra  dominiim  <• 
cauia  npn  oompetcret ,  qnandoqnidcm cam fttno 
ipfo,1T<lHdfm4«l)ulia  acliu  ^ :  li:r.'pctcnim pr.x- 
pondcrlt  dolus  fcriu,  TtibT  A^curfiusnotatrPland 
in  domino  cius  icrui  qni  noxam  fcdt ,  tieceffiHii 
liilliiiclio r ft, an  in  culpa  t.itititni  iiicrir, an in dolo. 
CulpacnininonobligAttuni  in  roiiduni,  fblu<>do-. 
lusobligat,  id  cft,  (i  co  lcicntc  is:  liuc  mandantc  Hue 


fumnv.u.i  &  (ti  ictitm  iu$<  ,  qusm  quod  cirr:  nrq.ii-  patientc,  cum  pi  ohibcrcpolTcr.  ictuus  fui  runi  fccc- 
tatctcjnilntur<i./  (i/fr.(w  ^.tjuidf^ciens.&Lbenjfidtt  rix l.i.&paff.fupr.dtHoxaUn.  Qu.v  mc  latiocogit.vc 
^iM^Jtpffit.  Ncc  vidco,  quid hu:c  nortr.r  'ii tci |mc-  in  ir.ca pcrftcm (cntcntia,  tcxcumquc iUum Pauliii» 
tationi  pollr  obiici,  niii  liiud  fortc  quod  grauiin-  <i.i^<«i0)0iritfcotmptumefleputcm,&iracmen- 
>rf  iDusCuiacijiin-iprcsiaftatclblcf ,  quorics in Afri-  dandum,vtproriuleg.imusfi*M:lequicuienim'<]i(vi 
Clnirclpo:ili'. lci;iinus  .1/f,  Ri^,'' Ew/?i'W*i««r, nijn 
tamdcicquamdc  luUano  Atiicinum  inrclli^;idc- 
bereiquoataraenvereor  nc  non  fcmpcr  laris  vcrum 
(it,5c  cx  haciplalcgc  i*Mi?.<<.ij'ij«'r«it5,:!pcrtiilini(-rc- 
fi:llatur,vt  tMpanypiitium  tl.LJiferMm ,  vlqucad  §.i. 
nihil  commffl^liuB^dri^ttiiiivlegisquxftione. 


ft  fi tffc;n  co  fcn (ii  .ic li  proxiiiii^  c.xccp[ioiUSClB.ljpail- 
dx  gr.:tu  lli  ipcum  clkr,  namftfdffm,  de'qiSo  tamen 
vjdeada  funt,  qu.v  plunbus  lcriplimus  Uh.  j.  CenuB. 
tap.  5.  Extrahos  calusdcpolia&  m  tnd  iri ,  >  niin- 
muniUnOcft.quod  Accurfiuslucnour,not^ipiuni 
inleraoconim(}daroidcmdiccndumclIc ,  quodm 


Eftcnim dc  (cruo  communi  qut  vni cx dominis fiir-  pignoridato</J.^fMtt/r.,'J/;>r.n.'./)rff.v.f(  a  c  ti  uu  m  loca- 

tum  fcccrit , non  dc  fcruo  pignori daro ,  dc quoran-  tol.fittbia«mutN 9 .S.i.      locat. crm  nndito 1. 1.  C.dt 

cAmin$.l.eiusIcgis.  C^-tciumn6 cftcnouumapud  «irfo-.Atfw.Ennlcruodatoindocemqutfuinim^^ 

prudentesnofttos, vt  quisaltctius lurcconliilti  lcn-  datmiiito  Lfi mlitrii.^.at fi  ui  detem  rer.mtt.  Et 

tcnriamVnolocoiefctat,quSalioiinprobct,*often-  in  lcgato/.J?  btftsuo.i.gqitraltttrdtl^at.u  InfuB 

c|imusfa:piiJS,&apparcrcx/./jf</««jJ«r  i9./ji/>r.Aif()-  ciiim  otiinibus  caulis  tnftmguinuis  Icicntcm  aB 

lg^iiai&.lStubumMtP4mplnlum^i.i.iMfin.infMfo-  ignoiantc  ,  vt  liocns  quidem  omnuuo<^  .fi^jjn 

|«r.d'fi^<Etcxf.AfiiifaiiiMr^4(4>i3.ieAM^  iMidaB  teneatur.  Ig^uxansv^  Acmima^^ 


fx.  li^AkiciAifVs  libto^^.Rcgulaniml 


CVm  debitorc  ^quialicnam  rcmpighoridedifi^teftccedkpCCOOttaus^ 
gnoratitu  agere,ci(i  foiucndo  dcbitor fif.  •  /  v       "  , 

llfeiiAvifJS* '         ■  Adcoquc  ncc  eius  interclftc  qtUcquamvidcturhoB 

^."^^                 V**  'C"^  '        R^Pii''"'"^^  indcnmitatcm  a  debicor^ 

t.  ©yw^CcMimHtaiftioptgnotarftiatloh  con(equipcra^onempct(bnidempofltt.  £rgopi- 

tllindudta,ni!i  ad  indcmnitatcm  crcdirori  priftan-  gnoratiria  .Kflio  contraiia  cxhac  caufaci  danda  non 

dam,  riquajBuioncdamnumpafluslitcxcauiaac-  cft,  quianecahj  quam  eicuiusintcreft,  aucaecre 

ccpn  pignoriST  vr  &piusdiximusprarlcrtim idl.fi  autcxdpcrevnquam peimitrimr/i}.$.i.f.j7iM£iU4 

ftm  ^.m  prtncip.T.  tutor  li.    1.  fupr.  Atqui  nulliim  iflat,^.%.alteTtde7erh.omg.t^iqU9iy^.fidtteL(mtth, 

tfamnumvidcmrta^cicditor,cuireraahenam£i-  toinfr.oA  SC.lrAtU.  Dbc.  Plusquirionis^iinrCf 

ipMi  4ebii(»dedit,<£4lebit«  ^ft  frlaettd* i^;  £«^if%^eiiMaJ^M^^  1; ifefi^.(BrlQt^ 


ANTONII  tAiM  te  RATIONALiA 


«ftigimr(ue(iitonsinciiiBbeK.pii^iK>ripotijk9qt^^  .aeditorex-iisnt ,  <]uibu$  pccunia  nnc  peaiiioteii'. 

iadcbitoris  petfoiMincciamli  tnaximc  lailiientaolil  fng^is&Iubricaellj vtcam&ciliiis&cicniscxpen-* 

cxpcriri  $^kniMml«fiit.de9bhg4t.quxtxMi&.il0'  funislir,qiiilmrcmobltgatamdiftniAurus't)7riMn« 

ytHXf. NainvtbcncAccurfuishot.u,  |iotcfthcri,vt  y^j.^.t.ilelijj!.!..  M: .  i .  1 1 J  c ifihusoniiubus,  ncg.iri 

quihodicfolucndocft.poilcdclIcdclinat.vtiniJi-  non^otcit,  qtnu  iirihlijinc  mtciii(cic(iicotis,.jicc 


umie 


no fiftp"^^'?^"!"'-'^' ^''•&'fi-^^°^''''^^*^   pnuMeqaiddaiidaciiitcontTMiaadio pi^notaii-' 

norcnon  liniilitcr  rimcri  potcll,  niu  fortc  qiiis    ti.ipcrqu.rmidqiio(.ilii?,  intcrcll  conlcqu.iiur.  Ni/I 


f '8 

vcienduin  putct,ncfiindusoblig.itu5  clu(m.ucpc- 
«nit,aBtres  mobilcs  pipnori  datxinccndio,  vcl  rui- 

na.vcl  n;uirr.it;ioirncn.'itl.uit.Sc  J  hic.iius.iditcntitij 


patatiislitdcbitoi,.ilumr!-m  irqucbonam&luam 
'propriampignoi-idarc,  \unl.fitiuudem:im  iy.m  orm- 
<//>.m/r./£if<»f..Sict  !uniru  r,  \:  ri.!:;!ii,r:  :iit  tlcbuoiis» 
minus  trcqucntcs  lunt,  Kicoquc  ncccoiViputandi  /.  tamctli  aliciUKs  piiui  ci  (J.-;ta  fucnc  l.fi  b:n'siio.  J, 
liOum^.ii^.qiii&iqiub.mMmim.  Quidnirfamfi  imr^illuir4t^.iJ^M^i.^S^4'9-^P^-''i^» 
«iedicori,qajremalicnamignoranspignoriacccpit  Quamuis  nonad  hocpoHctag^re.vtaliarcs  xqud 
4debitore,eiiamchirocr.ipluuiapccuftiadebeaiur»  bona  pignori  dctur ,  vt  rc<^econdudit  B.uioras^ 
Annon  ciusintcrcft  h.ibcrc  pignus.vtrcteacionciA  quon  .iii,  qu'  coruienit,vt.nliqtiamccrtamquam- 
illamcxerccrc  ponit,dc  qsauiar.  Cmanieb  tbirtgr,  uisaiicaamtcmdctpignoii,nuilomo  cTocA  obiiga- 
iftiun.fign.rctm.poff.  Necclkimtemalieliam pignoil  tus,  vtaiiam  xqudoonamdarcco^.uur.,  ninfcpiL. 
datamrcnncrcporcft,  cinnnc.v.i&robUgatanoniit  gnus  idonciini  gcncraluci  :;Ki-:Lini:na'J  tl.uu- 
ddomino,  ncquc  ex  voluntatc  domim  qiti  cam  vti-  lum  pionulciic :  quocahi  ctiam  ad  liuc  c«auc:u:i 
<qiieVjndicaie,&crediroriquandoplacueritaurcr-  po(Iet,vraliud«t)u^ bonu& idoncumdaietiif.(.^ 
rciurc  luo  porcft/.r'f.c;i"  rot.tn.C.fialttn.resftgiior.dM.  ««Hff§.!.Q^oiiiodoigi[iirid  quoJ  inccrc>l:  cicJjtoi» 
JuljrmdluMm  iS.JB^r.</f  <«»fr.fWff.Qujditcmlina-  Iroccalualhmciiuur.-Piatccquod  vulcliartuiusrati 
'nualecantumfiiizdcbicdm,pioquo  p^ns  rci  alie-  intcrcflc  vidcri  quaro  minoris  vt  mli  poiTcr ,  nomcn 
iucdarumeft,  acproindcquodpctinonpollit.lcd  |  debitorivobdclcdu  p!gnoiii.Expcdi:iorc  i:iuih.i.c 
tamen  lolutum  aut  pro  co  pienus  datum  rctincri  lententiacft,  multalquc  ditlicultatcs  pcriinic ,  \  t 
|iO/Sltf}I^mMfiiiiM>4.Cdrv^.  Qiniideiiiqiieli  InlianoV^laibttiuLi4di'i^i>f<«^ 

I  j.  loBM  libto  fingukri  ad  FonnalaA  bjfpocbecatiaim 
I  pecuniain  «lebitor  foIueTit,  potcflpignoratitiaaiSHonevdadxecopeiaa^. 

« 

JdLSifMUrim}^ '  ,  ficari nobint.  pignus  pra:torium  de  quo  in  l.ntH  eft 

■  l«ir»i»  i<J.y?i|»r.  V^ccxiiiriril^itiiiin;  \  i.Urc- clr,.-ipuci 
Rat.  dvb.  Pignot.ititiaaifHononahundedi-  Bartolam& Calhviilt^.iia  li.i;u  lcgcm,  lci.i.;pcr- 
feitllt,quaniapignorc,vrnomcn  ipUimronac.&nos  lius  id  d.l.fi  uqui  ^.fi itntulnfis  de  fi^im.  xbitOUiat 
iatpius  diximus.  Atqai  anitcbrdis  noneft,  idcm  iembancliibtiiias,v(libiquidemvidctur,meoau« 
quod piqniis,  nccnirinmconba^tasanrichrefticM  iemittdiciolong^^crriusK^niiiscxpiicat,exan- 
idcm  cui-'  pignor  iticio:  Alioquinli  idciii  liuu,  cur  tiplioui .  cjii.titi  t  Icliaantc  ri.'iimosdccaotantur. 
diucrialubcutnoouiu?  4ag.lfiiiem7.C.dec4dtall.  Scd&iliud  IkilUmcl^,  quodcxcamabfiirdahuiua 
'Ergo  (i anriithrelimdebttof ConOakerit,  ideft,  pi'  legi$interptetarionenoftritn&rant,IblQto'pigno(i^ 
gnifiira  dcdcrit,  vt  crrcdiror  in  viccm  vfiirnrumpi-  prartoiio  compctcrc  dcbirori  pigncr.ititi  un  aclio- 
gnorc  vtcrctur,ciufqucfiudus  libi  pcrapctct  l.y«i<  iicm.Noncnimnilicx  contraCtupoti  ftcompcrcic, 
^lt.fjJl^jlff^r.diccnduincfirolutjpcCillU^  ideo^ue  intcr  bonz  Hdci  aifhoncs  niniui.nur 
nonpfgnorarittam  acHoncm  dcbiroiipolle  compe-  Mnienu  i^.l}ifiit.de4ilion.l.fi  frrttus  6\.^  .ly.iQdfi  fi.uni  tnf. 
tcrc,  icd  aliam  altenus  nominis  cx  coucrac^u ip(b  defurt.  I^ignus  autcm  pr.x'toriuni  iiou  pcr  coiuu- 
anrichteftico compctentcm ,  quam|»etindeli volcs  clum  con (lituitur ,  fcd  Ibla nu^ftratus  authotitat«| 
l^olfis  anrichiefiicamappeilaie ,  iicut  a pignotaririo  HJm»  tfimirum.  Qux dhnnon ad aliud  intcrpona-i 
contradhi,pignonrittam.DBC.  Qiioa przdicatuf  tur,ilinvthocitme3ioaeditorilatisliat,noain(& 
dcgcncrcpridic«uu  cri.imdc  rpLiii .  Sempcrenim    grt  ii.^^iotic  ifl.i,  vc!  alia  vll.t  dcBttorquiiatisfecit,vt 

tccialia  genetalibus  iniunt*  vc  iul>ctian$rcgala. .  tcm  itiampropiia  authoriute  lepecat/  aut&Item 
tqui  pigniis  dc:  aitttcbidis  etiunfi  nonriiie  ac  ce  periudtbemii  polleilbievindicet,  tancjuatnanexii 
ipiadilicranr,vtanimal  &  homo.ic  tamcn  habcnt,  &  vinculo  ptgnorislibcratam.  Niill.i  lunMMi  inrc- 
Vtgcnus  &  ipccics.I'ignusgcncns  nomcn  cft,  Anri-  trotraduionc  mdi^t  is  qui  non  ipic  tradi<iit,qiuroi« 
dirclis ,  IpecieL  Omnisanrichrelispignuscll.  Scd  ais  crcditor  in  pt^flioncra  a  PnBtore  miilnu itc* 
non  vicilTim  o:nnc  pignuspolHs.inticltrcliin  tiicc-  Qutid  li  hoc  quoquc  caiu  pignoratitia  dtbitoii 
rc.non  iiugisquamonuic^immaljliomincm.  Htgo  dancia  cllctducctttontnicreditorcm  roluCQeidc^' 
cum pignoi  u UI.1  acho illalit,  qustdepignorc dato  bito,  cunlcqaeose0ec,  vcperindecreditoriproh^ 
^    '  "  auaeboiundeinp^us  prxrorium  iinpcn<iillct< 

dari  dcbetct  pignoratitia  conctaria,  quod  camea 
laifuin  cft :  Compar.-ita  cnim  eft  a  i>ia:torc  in  cam 
rcm  tj)ccialis  in  ladhuQa6rio,dequaio  l.prttniut^, 
infrmip.o-paff.mfr.dtnbMiubvrMdieftfitd.mdximiiii 
i.bts  rabu  ^.generithnr,  6"  ^.(fi prttrrcAquj:fituni ,  vb» 


teddituc  /.  i.fupr.l.ftn.tnfr.  conlcqucnscft,  vtfinita 
antichrclt  per  iblutioncin  pccunix,  pignoratitia  s- 
quc compctat.  IltKoc  vcibohuiusadionis  dcbito- 
sero  vri  nihil  prohibct,  vtanrichtciim  rccupcrctii 
«sedirore.  AtquehaccveiaDecdjfeitahuius  legis 
fentcntia  cft.Qu.im  tamcn  vulg.ues  nofti  i  i:i  tcrprc- 

tesCra:ca:lingu{icnotaripncnoninccihgcccs,niul-    nominatiin  Vlpianus  addit,  roclioicm cilc condi^ 
ta  hlk  nugantur  de  anriphona,  vel  vt  apud  Accui-   cioncm  eius  qai  i  Pnetoce  mifltis  eft  in  poi&flio« 
^jwkpcM|aoiylun«,i^ilffnioffc»  4tcm»qtt^£tacditaQfi0piy^ 
'  •    •  '  •  ^  tuiiido^ 
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ncn.  ACT.  VEL  CONt.  LIB.  Xltl  Tlt.  VII.  ^i^ 

tur Jidobrailocarcar:  cumtamcn  crcditor in pi-  l3.i.i._^.ExeoiginirintcIligimuspropignorcprjt- 
kmoteii6  nmfi  dolu.fcd  etia  culpa  pnrdare  deboin    conoctiilp(^ftn>raci  pecunia  compctcK  pignomi* 

Tltiuscum  crcdidiiTet  pccuni.im  Sempronio,  &obeam  pignusaccepifTeri 
futurumquc  eflct,vt  diftrahcret  (  cam  )  crcditor,  quia  pccunia  non  foluerc- 
tur:  petiitacrcditore,  vtfundumcectopretioemj^umhabcrecdccum  imp&- 
traflet,epiftuiam  qua(e  vendidi(Iefundiimcredttpriligoificarec,emifit  quiera^ 
anhanc  wnditimneni  debicor  rcnocatc  poffit,  oASnendo  ibrteni,<8e  vfiitas,  apx 
dd)eiicur,Maccellusrefpondit,  (ecaiidufflea,  qu£proponiaeffent»rdiocif6 

lbmpo(&.^ 

jl/fl_YiH0t 34-  ■  nemValcrc  diccndiKiu-rt^,  iicc  absrcautfinc  cau& 

...  'emiiillc  dcbuorcm  cpiitolam  ad  crcditorcm,  qua 
'Rat.  bTB.  Pa^himcommiflbrilimciuoilvirir*  GgiaiRaaaS  &  fuiufaiin  ctgdicori  vcndidtflc.  Non 


^legisconimilTon.vvocinr,  iii  piqnori 


busloctiin 

Sonlfi'abct,&;  improbaniiii  crv,t.irujiuin  aipcrtjm& 
odjoTum,  quoticsabimtioconucnit,  vtiiaddicin 
pccnnia  crcdita  nonlbluatui,  pignus  vcndiiumlit 
fcTditori  procaliimnia,qiuedcnetiir,  VT  lltillalolo» 

CtaitJfb.CAefda.figntr.  Atqtiip.ictum  acqiioin 
cIc«cagim,quoconaenit ,  vt  iiuonum  pccunu 
«d  diera  non  fbfacbatur ,  creditor  tundum  ccrto 
prcciij  cm;  :iim  h;hcicr,<!  noncl^  \  t  rc-  comniiflb- 
rium,quiaab  muio  tk:  in  ipla  pignousdationc  intcr- 
pofitomoon  fuir,  lcd  cx  pofttado,limae  tameneft 


quaii  contraAaflthoccaiuvendiiiopcr  cpiftolaoH 
(tamctfi  hoc  quoquc  ficri  po{nr,vT&iB  c^risoon- 

tradibuscucnic,  <]uicon(cn(iiiolo  iHihiiiiiinir'l.iu 
§.i.t(r/r.  KMidAr.lA.  i.flt.dc(»m.twpt.l.x.ileaUig,& 
sSm.  lcd  c|uin  iam  tam  contrafta  fbic  dua  pedic* 
dcbiror  a  cicditorc ,  vt  fundfi  certojsrccio  cmptum 
habcrct,&id  impctrauir.  Erconk-qucntcr  iatcn- 
dumcft,  quod  Marccllusin  hac  icgc  tubndt,  non 
poffc dclHtorom  offcicrido  pollc.i  Ifirtcm  5c  vdiras 
quxdcbebantDr,  vei^ditionemfcuocarc  Tandiu 
enim  duntaxat  ius  offcrcndi  lobtim  fci^err  poteft; 


toaiftbcomniiilbrio.  t^iScnimrcfcrt,anabinirio  'qttandiapigniuduiat,quodt)oiT6^iuaieOonpo- 
fiac  ancx  pofttj<ao;Non  ncgo valcrc  vcndirionem   teft,  pon  acqailtnim  ipfiiis  domtnium  credbpri L 
\ondftionalcm  pignoris  Lfifimd6ti6.    vlt.  tnfr.  dt   f>tn.^.iJeexicft.rei  mdu.  M.iU-  A  ccurhus  in  Iniiu-s  lc- 
pigner.  Scd  non  potcft  vidcri  hasc  pa^o cononcre   gia  fpcdc  ponit  trcs  pcrlbnas  mtcrucniilc ,  Tiuji 
vcnditioncm  condicionalcm,quianon  conuinitvt  Sempronij, &Scij,  cum  MarceHusnon nifi  debito.' 
WCdttOrfimdumcmptum  habcrcr,  fipccunianon    rismcnrioncmfaciat,  &:c;rditoiis.  Sccundaigitur 
iblueretur ,  lcd  quianon  (blucbatur ,  vt  lcx ait,  ac    callis  polirio ,  vt  iplc  loquirur ,  cll  icqucnda ,  qu« 
proindc  nirflalifccondidoeft.  Ideo^nefiitendum  duabttSper(bmsconteniacft.Scdgt3uiusemtBac- 
ell  p.n<aiim  hoccflc  llniilc  commifTono .  5c  confc-    tolus,quiputat  noaliamcflc  huiuslociicntcnriani^  , 
'qucntcr non  magis  poflc  vaferc ,  quam  li cllct  vcrc    quam  vt  padum  commiflbrium  aui  commitfSM^ 
tommiflbrium  t.vlt.aifrinaf.^.dtcontT.mft.  vbi    iimilc quod non  valcrct,  fiab  inirio  inrcrpofinim 
illc  tanrum  cafus  cxdpitur Quopadumhiintoodi   fuilTct,  valeattamen cum intcipoiitumcftcx  poft-^ 
fadlum lir^tauorc tcrrij puta  ndcidBbrill TWIifelliiu   fi6te  rarioftem  iUam  a^icrens  diiinfitaris,  qnod* 
fcre  iiidicarifolctde pafto  vel cotradu  fimili.  qiiod 
dcpaclo  &contra(au  ipfo  cuius  funihtudincm  gc- 
rit/.«im5i<iio.i.i./«pr.fif-/«'»«.'.iMfW4/i»5.^oi.f»i^. 
•ib;n^^Wii./.v/f./i'i'r.*c<>»Jr(u?.fjr'f:iir.Drc.Non 
^rdiibetux  oeditorpignuscmcrc  a  dcbito;x ,  cum 
pignoris  dominium  fitdebitoris  Lnfhiftim  ii.  i» 
frmif.xnfrJedifirAa.pt^^nor.Ulwu  lo.^. rh.fupr.  At- 
qoiputa pignoris  vcnditiocft  ,  tum  quotjuc  cura 
boRmocamcteditorisfuadic  non  foluentisioonufr- 
nir  intcr  dcbirorcm  &  crcditorcni ,  vtpigniis  ccrto 
piecio fit cmptum  crcditori :  Omnu cnimhic con- 
tmwnrt-qii  r.rdvcndirioncmpctfictendamconcur- 
l^nectflircfl:,  coniciifus  rdii«teiwndi&yai- 
iilendi,&  conucntio  ccrtiprcdjinpeiniiiianunlen?' 
ka  confiftcnris.  Eigo  nihil  cft,  ^uod  impcdiat ,  quo- 
.Oninus  hzc  conibenoo  vakat  loie  pqF^ 


ab  initio  dcbiror  cumcqcrpccunia,faccrctcrcdiro- 
ri  oinnc  pad:um ,  quocl  vcllcr  ad  habendainpeclt^ 
ntafl^4ae6Hnquir,pa^nm  rcprobatur,quanobil.i 
tincns  in  fc  qui!id.im  :irpcnrntcm*J!c  volcntiam  cx 
d.Lvlt.CJe fMt:f\gttot.  Qux ratio  ctfljt,quando pa- 
iftum  huiufinodi  apponiturex  intcruaHo.  Namvc  ^ 
oftcndiiniis  ,  ncor.c  dc  padlo  commiflbriohicagii» 
tur ,ncquc dc alio  quoJ  lit ci finiilc ,  vt ncquc  dc pi- 
gnoiis  veridirionc  condicionali ,  quam  valcrc  om- 
ncs  confi;nrinntcxii./.tf/rwi4w l'/>.dff^p»i"^  f "d 
depun  pignoris  vfehdiHoncdcqutfnelnovni|iiana 
dUDitauit,^uin  valcrc  dcbcat.  Tanquam  qu.c n  pa- 
iAo  cociuntflorio  lonei^  teocdat ,  quam  pignorit 
i^ndhio  condidonaSt;  -  Bf  «nim  omne  padoAi 
commiflbriumcondicionalc,  habfnscxprcfljni  il- 

^  ^   Jam  co|ididoncm,Si/««i»M  Aihit/i  fub  fignere,Ad  ditm 

lionis'.  Et  qoamnb  in vendiriorfibtKiloh  feleamas  i(Ni)i<WNir.l4cc  tmtem vcndirio,de  qua  nai^mus, 
tequircrc,  aniuftafiici:italiv|uacauficonrrahcnda:  puracft,  quiacondicionrrnnullamhabct,  fci?c;^> 
VA(hrionis,quiavoluntaSvciidcndiliiftiatinvcn-  ('amdunta.\at,camquccollataminprxteritum,quu 
dlMil^ &  emendi inemptote ,  hlc tamen iuiU illa   pccunianon  folacbatnr,noninftiturum,quoraoi 

do  concipi  omncscondictoncsdcbent,  vihabeabt 
vimcondicionis  /.  (m  adfr/ftns  i-y.agn4KiA.^«Mi 
fifrJettb.(reditd.condia» ioo.de v^^»^  DciijlAe 
omnepa^mconuniflotiiui^,  per^tocU^cebjri- 
gnut  itt  vcndirioncm  ctioitaGKar,  6na  liliiid  pic; 


jirionis,  quia  voluQtas  vcudc  ndi  iuftiat  in  vcn 
ii^&  emendi  inemptote ,  hfc  tamen  iuiU  illa 
caufnfubeft,qubdaddiemfolutanonfiiirpcairtia, 
auz  Ibb  pMprc  debcbatur :  Potcratquc  acc^tor 
,'mo  iure  nuKiiriam  ptaecdlentc  conuentione  pj« 
fenusvendcrc ,  finonabcmptorcipfoidcmcrcmfl- 
^wiOittytuiU.Cdtf0^figfm.l  iancigicuc  Ycndiuo: 


^s»         ANTOWI  f  ABW  le  flATIpNAllA  <f 

«i-  quantiutcm :  qua:  poriu  ficuti  vix  eft ,  vtad  pi-  dicioiK  111 ,  quia cadcm  rri  fiimiliaas  angudia qua 

^nom  «fiimationcru  akcudac  ^''^uia  /cm|>ctpluii«  nuiciumadi^icdcbiroicmi  vcfali  cainc}uc  unprobo 

<cfle  (olcx pignus ,  fmc vr  tAncocmj^s&fadliusem-  ^ntlo ab  inkM  con&ntiacjfubendir peAinix gtsU 

ptorcminuviiiat  nonloIutaa<.Micmpicuina,qtun-  ria,tacicmvrgctcimJ<.x?'  licbitoicm,  cogitijuc  vtcx 

(Oviliotcprcaodi(lrahctur,liuc'  vtlicontuigatviu-  polttatto idcm faccic cnam  muitus  tcncatiiraddi-" 

citmnifcceffioneai^en^u"}'^^'^^'^^'''^^'^'''''^'"^-  ^ti*Auniempignorisit]|pedicndam,&dedinafi<ka' 

canicn  caurum  Kabcat  crcditor  dc  omnieo  quod  carcefCS.  NeccnfiTiob  idminusdcrrudi!n<Si|cercs 


■  dcbcatui.  Itavuficriqucat.vtlimima  dtbitamrto 
Mnoris  pcedo  'Kqnipplleac,  ncc  protndc  vt  non 
vaidc  in  precij  quantitarc  l^dararnuiiardcbitor,qiU 
non  aliudex  p^norij  fti  venditione  oitecium  ipers^ 
cepoffic,iqiiam  illudipium  quoii  dcbcc :  ncauc  cQ^ 
.<|aad  qiiis  lepliceca  in  empponibits  &  vcnclinoi^ 
fmslictrie  natatiilfter  coritfalieM»iis  fiipieiciofc 
d-i.ipt[f  cx i:wcaufxi6.^.tiitm  Pov.  omufupr.dcm- 

ntrdMmfioruu ii.i.Tlt.a-l^M-iuj^-^'''*',-  '^"'"^ 
tumverd  tUctcor  djmTcndfMicmcndiquc  animo 
partcscoftucniunt,  vtin  1  elniitju'^ .  C.de  rtfiutd. 
IP«irf»f. quod  cx  pixccdcnti  tracUui  diynofccndum 
«ftt.fi^o(ur4torem'A.mf>Ti>hip.injr.inAndat.!.i.i.fifia 


porcHdc&itorsquodpign  usdcdcrit,liuc  adiosl 
vumur  rclpicias,  quod  non  rainuscorporis  qin 
bononun  dcbitoiis  pignus  &  oblimaoi|iHir  ^ 
mttric  conrra  ittm  vetrris  raAonemT  *f>  )(f  j 

ii.C.dtebli^.&ticf.  cum  pigiiH  ,  !:cc.  H..  iicadomiro 
coo/Utui,vt  vakati.r/f.cir"f»^tif.Cj^4i<<iB.f«yjrt^^ 
i(w.;/fr.^femoattfgdominusfic'mcfnbionitiii$d<iAk^ 

i.ltber  hemo  1t.fnpr.4d  lc^.  .<!/«(/.Siuc5d  ius  comrauM 
cx  quo  potcil,  quts  in  c  xc  cutionc  iudicati  drrrudi  in 
caiccrcs,  ctiamlt  cbrpus/i  um  pignori  nonbbUg»' 

iaciitd.l.i.Cjfii  {itttxtihr.pfff.Eu  iiim  vt  lulc  nr  pr.ii;- 
matiddiccic  vnacxccuuoacjn  impctu:  jlum.clum 
oecteditorbisruum  conii^c^iafur,  &abinuiopic- 


timdepefun  ;o.d<pcf.lfit4»tiiiintMSCMjueddaptar'^  ftftcoirnollelcnilik-mclconlcqui.quodribidcbc- 
polito  autcm  noo  adiuic  ab  init»  vcndendi  ani-  'tur Li.i.qiiidMttmin fm.qtied  ltg*t.  Cxreriim  obiint 
mus,autcmcndi,fcdpigoorisduntaxat  cenrrahcn-  Accur:!i;s  liuic  lcgi,  qHodltnptumcftm  t.quMtkfr 
^:£rgenecabiniiiopiedinniniuftum vendiuonu  4(.,i/Mi  /. Calippodt folut.  <^i}amuj&4npulanti vxoii 
conllirui  dcbuir  in  fimimm  euencnnf,  dcindaiifr-  vir/j'opondenr,dircmptdmiMl{m6aiopndia,qua 

do(icr.mt  obligara,in  idluram  darc,&tif  r.amcn  clle 
lioffctatdotisquantitatcm,  idcll,  vridcm  Accur» 
iiuscxplicac,  quicquidcxdoriscauGdcbctur,  (iue 
fortisnominr ,  (iiir  \  !i!...iu:ii.  Scdbcncrc(^>onc:c"t 
multum  rckric,anpu;i!Uiclaiuni(it  in  /blummcuc 
vcnditum  (cftcnimdatioin  folutumnonabhmilis 
vcnditioni  l.fi prtdutm  4.  C.dtciucl.) an  vcro  <imua-* 
zat  daii  promiiiiim,  vt  in  </./.f  «.im»».Sola  cnim  p:  o.* 
miili  o  vcndcndi,aut  in  (blumm  dandi  pignus  crcdi^ 
coanon  excinguJcpignus,quod^ripiam  veadirio- . 
nematRdarionem  in  (biutum ,  propceriKqui(iri{y- 
ncm  dominij  rationc  cuntiilioiiis  cxrirjgiicrct;ir  </. 
l^^en.^.ijt txttpt.rct iudt(J.firttr.  alittum  1 9 .fufr.  Nc- 


numdcbitoris,  qui  niliil  iion  conccffurus  fitacdi- 
tori»  vt  veiabeopecunum  niu  tuam  ab  initio  cxtor- 

3ueac»  vdex  poftfiifto  longiorcm  dicmad  iblucn- 
um,pra:(crtimli  talisfitquicxcjulaiudican  pollit 
dcttudt  m  carccics,  nili  lcgis  luiii"  iicncficiumde 
ccflldhcbonorum,  quodpcrlc  miki.ibilraclugu- 
brc  clt  jmpiorarc  maiit/.i.C.cftti  ^ofl.cnifrfo/.Quarc 
ncc laipiobatum cft m  pignoiibiis padlum illud ,  vl 
iiaddicmpccunia  non  loluetur,  crcditot  iurc  cm- 
ptoris  polTidcat  lem  obligatam,  certo'  picdo  tunc 
aftiraandam.Hoc  enlm  cafii  non  tam  paSom  com* 
jniHbriwn  in  pignorc  ti.i^uiu  aiuclljgirur ,  quam 
yehdiriat.PonQ.a^i>ib  caadicione ,  dilata  (cilicct 


conYtenrioric  precij  ccrti  in  aUud  tcmpus ,  ncc  ad  mo  autcm  dixcrtt  promifEonem  vendcndi  autin 

quantitarem  (tib  pignorc  dcbiiam  relat.T  d.l.fifiin-  /blutum  dandi,  vcndirioncm  c(Tc  aur  datibfle miii 

diH i6.i.vttJnfiJeftguer.  Quod li  ita  cil quanto ma-  folutum  l.vit.fiifrJt(oniUt.(*uf.ddt.  Ncquc  vcib  cx 

sjs  #debit  tenutMitio  cx  poiUii Ao  inieipofiu ,  vt  eiulmodi  promiillonc  vnquam  iequi  poteft  acqoi> 


lirio  dominij ,  quia  tiadirioiWbus  non  nudis  paiflis 
aut  promiinonibus  temm  dominia  tfans/cruntiu: 
/.frjdirtwnipiB  2o.C.(icp<«S.Diccs,ncquccx  vcndiuo-. 


nr 


crcditor  qiii  ob  non  folutam  ftia  die  pecuniam  de 
diftiahcndo  pignorciam  cogit.ibat,haDcatfibicm- 
ptum pignus  ccrrofOCcio,  vt  m  hac  lcgc ,  non  cjuia 
hiim(inodi  conlicntio  cx  poftfaclo  intetpoiiaiir,vt 
ionuuat  Banolus ,  fcd  quia  piedamoetittm  naiic 
p[im*m  conftitutum  cft ,  aliud  quam  cx  dcbit.r  pc- 
cunifquanatate  acibmandum.Itaquc  tocabuius  ic- 
gisiariopendetexilUsverbis  ferw  frum,  quzfinon 
ellentaddita  ,aut  fi  picdum  illud  ccrtum  cx  dcbirar 
ooanricatis  lationc  cooitimtumclict,  quamuis  cx 
fe^^niallo ,  vendiiio  «mien  defeodt  na%  modo 
po^Tct ,  ncque  tanc^Ham  pura,ncquc  tanqUam con- 
dicioBabs.  Erli  cmm  ncquc  commiiro.rium  p|ftum 
WdiddebcRt.  Ei^tainmpa^comm^^  gjo^fin^fciifif;;; 

f;.F£bMifriKi[sljbcoUni(HnKio^^  '^' 

CVm  &  (ottttoomitiet  &  v^urahim^aliquiJ  delsetur  ab  eo ,  qui  fub  pigniSn* 
buspecuniam  dcbft :  quidquid  ex  venditionc  pignorum  rccipictur,  pri- 
mum  vfuris^quas  iam  tunc  dcbcri  conftat,dcindejfi  quid  rupcrcft,(orti  accepto 
fercndum  cft-  nec  audiendus  eft  dcbitor ,  fi,  cum  parum^doneugire ciTeiciaty 
fli£at.quo  nomiae  cxoneratipignus  fuum  malii. 


c  (bla  transfeiridonuni|}io,  fi  j^oa  &  traditioic« 
uatur  /.  ^mricr  if.C.drmviMKr.f.mnifiMmri^  jt. 

de acquir.ter.doivin.  Sidnoncftbonaobiccflio.  Tra- 
Aainus  cmm  dc  crcditorc  pignoiaariOfquipromdft 
pollcftioncm  pignotispcnesl^Iliiid>ear,  vcin  l.fihilt  - 
<) .  §  .proprie  fiip.t.frc  r.  §.  i  .mfr.Si  i(^  iui  I!a  tndigcat  tra- 
diuonc,icdioia  donnni  voluntatc  aJdominiumrdi 
oblinueacquircndum  l.  qua  rutione  9.  $,iiittrdut» 
ii^.lt  Mtpm.ttr. dtwm.  tnttrdatn  inftit.  iirtr. dmf. 
£.t  hQcfiittafiiscftquodAccuxiiusQoftciin  vltima 

ainl&fiiMk^ft».-':        •  •  V''V 


DE  PIGR  ACT.  VEL  CONTR.  LIB.  Xm.  TIT.  vit;  -7kj 


jdLCunt  ^  fortu  35. 

Rat.  dVB.  Pi^noiis  diftradio  lcciita  pcrcc- 
ptionc  prcdi.pro  dctitirolutionccft  LrefaripTum  ii. 
\.i.mfrJe  difiruft.Digntr.  Attjiiidcbitorcx  plunbus 
ciu(is ,  fi  foluat  clcdionem.  habCt  in  quam  cautam 
rolucrc  malit.  Qiiamuis  li  non  cligat,  \  idcatur  lol- 
uiflcin  duriorc  l.i.i.i.^.&^.S.lmperdtmrl.dinicxflii- 
ribiu  ()-j.itfolMt.l.\.  C.cod.  Ergo&ciim  crcditorpi- 
gnus  ditlrahitabcolibi  dstum,  qui  &  fonis,  &  vfu- 
rarumdcbitorcrat,  quicquidcx  pignorisvcndirio- 
nc  pcrcipitur,  in  cam  caufmi  imputandum  cft, 
qu.im  dcDitor  clcgcrit ,  t.imctli  in  Ibrrcm  lolam im- 
putarc  malir,  tantum  abcft ,  vt  in  vfuras  lolas  impu- 
tari  dcbeat,  qiiomodo  Florcnnnus  hic  lcnbit.  Id 
cnim  tunc  tantiim  vcic  did  potelt,  ciimclcdioa 
dcbitorcnonf.itlaincicditoicmtranflatacft  d.l.  i. 
C.defelgt.ifirfi.rMu.C.dtvfuru.  Dic.  Alialongv 
caula  crt  dcbitoiis  foiucntis ,  aJia  credirons  pignus 
dillrahcnti?.  Nam  cum  dcbicot  fbluit pccuniam  iii 
poteftarc  cms  cft  commciiiorarc ,  in  quain  ciulatn 
ibluat.Ciim  autciii  crcditorpignusdiftrahit,licerci 
acccprum  prccii:in  icicrrc  citam  in  cam  quantita- 
tcm <.\iix ii.irur.a  t  tnnim dcbcatur ,  & idco  dcduc^o 
co  totum  rcli»  juiiiti  dcbitumpcti  potcft;  vcrba  lunt 
Pauli  in  l.PAulmrt^tndit  loi.^  t. defolut.  vbi  licct ra- 
tiodiucrlitatis  non  icddatur,  illatamcn  ftanm  oc- 
ciirfit,  quo.Itam  cx  ciuilis  quamex  ponttfiajiuris 
rcgula.inaltcrn.itiuisclccbodcbitonxcft /.i.^.^u- 
htb  fup.deto  qttodect:Jiot.l.plerunqneio.S.vlt.tnf.dtmr. 
Aot.  Qiii  .lutein  foluit  dcbitor cft ,  idcircond  cum 
clcdto  pct  rmct.  Ctcditor  vcro  ciim  pignus  diftra- 
hithoctplb  ht  dcbitoi  cius  quantiraiis ,  quxcx  pi- 
gnorisvcnditioucrcdigirur,  vndctft,  quodnccli- 
bcratur  dcbitorpcr  dilhadionempignoris,  etiam 
lolutionc  faAa  crcdirori ,  nili  lurc  cumfdam  tacitx 
cotnpcniatioms,  qiia:  htpcrmutuani  dtbiti&ctc- 
diti  intcr  fc  coniribucioncm ,  vtdiximusad/.yfww- 
uentritii.fitpr.hoita.  /tquun.i^turcftdarici  hoc 
calii  elcdkioncm,  in  qiiam  cauiam  imputarc  vciit 
prcciumpm'u>ii>. ,  qui  .ilit>.]utn  hAbctcclcdhoncra 
nonpollctjniliadlc  uanllatainidcbitorc.  Narn& 


dtmdcbirorab  initi3,idcft,  in  ipfbtcmporcfolu» 
tionis  habetclc(^^ioncm,ncccJigit,non  nliadc  cau- 
fa  transfcrturin  cicditoicm  ckiiioiJl.i.C.defolutAj,' 
Ifi  vfurxi  II.  C.devfur.  qitam  quia  cx  crcdjtorcpccu- 
ni«  htdcbitorclcdionis.  Nilifbrrc  proponas  tara 
ftultumcrcditorcm,  vtin  rotumdcbitum  vclttim- 
|)utatc  iblutioncm,  qui-  parri  dunuxat  dcbiii  cx- 
loluendj;  fuffidat.Quid  crgo  fi  ncutcrincontincn- 
ri  cligat  r  Imputandum  cnt,  quod  folurum  cft  in 
vfuras,  pnui  quam  infoitcm  d.l.i.iAfin.  C.dtfolut. 
Ncquc  vlla  mco  tudicio  crtr  hac  parrc  dilfcrcntti 
inter  dcbitorcm  fblucntcm,  &crcdico!cm  pignus 
diftrahcntem.  Fitenim  hoc  noniurc  cotnpctcnris 
clcciioois,  quam  vtcrquc  amifit,  (cdcx  mcraiuris 
raDoncacdifpollrionc.  Aliacaula  noncftfolutio- 
nis  facla;A'  acccpLctamiii  lorrcm,  quamin  vfurns. 
NamJ\:)Ilocafu  ctdicpnus  in  vliiras,  c^uaminfbc- 
tcm.hcct  nonmadolbttistncntiofadialir.fcdcriam 
priiiiquamvfuranim,  vtcx  Marccllo  Vipianusdo- 
cct  ind.l.j.^.vlt.infi.de folia.C' liberjf.  Qliamquain 
extrahunccafunipropnainLl)  copulx,  vc  poriatm 
intcrdmcrla,ac  ca  coniungac  &  ca  arquc  «.cicrmi- 
nct.  Aii  vcrb  diftiugucinus  in  Ipccic  huius  Icgis  an 
«Ubitor  foliicndolir,nccnc  ?  Vtll  foliicndoiHtlc- 
drioncm  habcrc  dcbcat  in  quam  caufam  forriliic  an 
vtiiranimimputati  vcIitprccium,quodcx  pignoris 
vcnditioncretlnchtmclK  Hoccniin  vidctur  iiiniie- 
rc  rario  Florentini  cxpicllj  lii ,  vi.ihi<. ,  unditndut 
efi  debitorfiiutnpgrn  idonaimtfife/Hjtt ,  tltgitquo  nomu 
neexonmrifuinnpignus  nulit.  Iccm  qiiod  itihilvidcai 
lunntcrcflccrcditons,  ciim  dcbitor  lolucndo  cft. 
Icd  tamcn  concri  cxil>im5^uliimcft,  obcamratio- 
ncmqiiam  attulinms,  &  qtiia  ncgari  non  potcft, 
quiii  crcditons  intcrlit,  tum  quoquc  cum  dcbitor 
lolucndocft ,  vt  lus  piV;noriv  rcrincat ,  &  jngnotati- 
tius  cicditor  lit  poriits  cuam  luidus  /.  (Htn^  dtbito- 
re  ji.  vbi  diximus  jifr.  Idqiic  noftcr  fcnnt  Avcur- 
fitisciim  ad  vcrba  illa,yi  lum  pMitm  tdoncum  (eefft 
fiiut  lupplcc  prxfertuii :  N.im  ticc  luuniin  cft  ,  vt 
vna  eaclcmquc  ratio  ia  duobus  ca/ibus  locum 
habcns ,  in  vno  tanicn  potcnuor  iit  quam  i4 
alio. 


I  ^  Pigniis,manentc  proprictatcdcbitoiis,  roiam  poflcffionem  thmsfcrtacl 
crcditorcm,potell  tamen&  prccario  »,&  pro  condu<Cto  debitor  re  fua  vtL 


Ad'^  x.Pignm,. 

Rat.  dvb.  PolTiderc nilul  aliudcft,quamani- 
kno  domini  &  fibi  habctc ,  vt  difiinit  Thcophilus  in 
Inftit.  Atqtii  creditor  non  libi,  nccanimodomini 
polTidct,lcdptoaIicnovndccft,  quod  nccvfucapit 
l.pigMn  14.  mfr.  dt  vfucMp.  Ergo  pignus  non  ma^is 
traruferrc  poteft  poCTcllIoncm  in  crcditorcm,qujni 
propnctatcm,  dc  qua  ncmo  dubitai  quin  ienuncat 
tn  dominio  dcbitoris  1. rcfcrtptmn  ii. inpnnap. infr.dt 
4ifiTdn.pignir.l.ptpm6.C.boctu.DECiPiff\as^ropnc 
iIIudcrt,r]uodnon  nuda  conucnrionc  conftituitur, 
lcd  trad inonc  l.firtm^.^. pruprii  tunil. l.i.fupr.  ciim 
inde  notncn  fufnpIcritqualia  pugno/.p/«6x</f  ijtf. 
^.pifnutdtvtrh.fignific.  Atquitr.-idirionilulnifidario 
&tninflatiopol!Lflioniscfti.5.i»^nri/».i»/.</<<^i«i. 
mptM.fiipr.jivfusfiftt.  Ergofierinequit,  vtpcrda- 
tionem  pignoris ,  quodpropriepignuscftpoflclEo 
non  tranfcat  in crcditorcm  l.ptrftruum  iy.inprmdp. 
Jiedcqutr.rtr.domm.  Ncquehoctantumvcrumcft  in 
|>ignQnitiuum  acdnoicjn  p;an£xe  polTcllipac^ 


(cd  quodmagiscft ,  propric  illum  vcrc  poflidcre; 
NamScincondudorcm  lccutarci  locatz  traditio- 
ne,&indepofitarium ,  commodarar  um  limilcfque 
pcrlbnas  lus  habcntcscx  conttadhbusqui  ttadido- 
nepcfliciuntur,tianlitpofldTio,&:lunt  hi  omncsin 
poilc  lllonc,&  tamcn  non  pollidcn  t  /.  ctrti  6 .  §.  »1  qui 
rogdtntinfr.depre(Ur,  Aliud  enim  cft  poflidcic .  aliud 
vcro cllc  inpoflclHonc  t.fiquu dntvio.de acqutr.pojf. 
Etisvcrcpollidct,  nonquicftinpolleflioncalteno 
nominc ,  lcd  cuius nominc  polltdctur /.  qued  nitoii. 
tod.  Atqui  crcditor  liio  nominc  poflidet  &  ad  lliain 
vtilicatcm,  licetpollidcat  pioalieno.  Ica vtad  onr- 
ncs  caulas  polTn  fcpollcirorcm  verc  diccre ,  practct- 
quim  quod  ad  caufam  vfiicapionis  l.ftrMt  nomint  \6, 
devfucdp.Ei  quod  vfucapcre  tamen  non  poccft,  non 
cx  co  fit,  quod  nonpoflidcat,  lcd  c^ula ad  vliicapio- 
ncm  vcra  poflcirio  lola  no  Itifficit,  fi  non  adlit  ctiam 
bona  fides.ibinirio ,  qux  porr6iion  potcft  cfle  in 
crcditore,quialicnam  rcmcflc  ldr,qua:pignorida- 
tacft.&eamproalicnopoflidct  d.l.pignon.  Quid? 
Nennc  rnd^uoivbus  ctiam  rctum  domiaia  cnn|^ 
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ANTOKII   FABRI  I.C.  HATIONALIA 


'tettaitatlltrsditmibmio.C.itfMa.  Itacfclcd  non 
'aUtrr  ijaimfi  pnBce^^'hilb8e  habtlis  cmli  trans- 
fcrcnJj  Jnminij7.M((«</w-<ff>  auil,t  51.  Tiriilu'.  .uircm 
^ignonsnon  clt  habilisad  tunskrcnduin  donii- 
^iiini,  4|UMflccid  agitBr-tntcrdcbitoicm&crcJi- 
torem ,  vt  dominium  crcditori  acquiratur.  Nuda 


credilrurij  riiiipoflcflorcsfuntimmobilium  l.fcinr 
dum  i<j.ptpiiihij/.fufr.qHifittfd.cogaM.  Ncmoauicm 
dixciii  locuplctiurcm  elle  ciedtcoicino|iidfi)faiiiQ 
<]uod  pignus  habcatd<.f./fifli4fm  i/nrrifiw.Vbidili- 
muSjficutinccpaupcriorquipignus  nonhabctivn- 
dcHt  vt  pignoris  rcmiflio  non  lit  donatio  l.i.^.iMf, 


Mtur  hxc  tradino  cft ,  quz  proiode  transiicrrc  dow  q9H.n0d.fiiH.ul  bjpttb.f0lmt.l.ctfi  piffiie  lijnjr.  qium 

ttl^iniin  nullo  modo  potcft ,  Ced  tamcn  p^fTcffio-  frMid.cudit. 

»em poteftiU.  3./  M.fit.  Indequefit,vtex  con-  a  ?9ttft  tmn  &fiuitru.  R  a  t.  d  v  b.  Ncqijc 

mdhi^pnnoris  nulb  crnl&odaAio  in  lem  compe-  wecsriiini  nequecondnAjoefle  poceftTci  propM 

tat,quxIcilicctnunc|uamdanirpofrcfrori,nilifortc  l.<^uirmfujm\<Anfr.dtfofu.l.ntqutpigtm^yierw.iur. 

po^ifionem  amiictit ;  quo  cafu  incipit  habcrc  hy-  Ei  eo  ncc  prccario  ncc  pro  condufto  potcftdcbitoc 

porhecariam,  8rf|a^Semhflafn  LjlcrniinriS.  vbi  rcfua  vri.  Dec.  Dcbirorquircm  luam  dat  pignoci 

diximiu  jupr.  Plmc  incdido  Prxtoriidcquoinfif.  dominusquidcmrciru.v  m;>ncr,(cdtamcnciusrot 

qtu  fdtifd.  (ogAtit.  quo  fitifiiarc  non  coguntur  ij  qui  leflionein  in  creditorcm  ttanvlcrr ,  vt  modo  aixi- 

benorum  immobilium  poflcflotrs ,  crcditot  im«.  Ndiiletgo prohibei,  qu.  ininus  rc  fua  vtiiJC 

etiam cui  fiindus  pigiu .n  obligr  r ; cll  ( nam & im-  ptecaii6,&prQ condud^o  pollit ,  dununo(i^fi»liuCL 

TOobihum  rcrum  jcquc  ac  moliiiuim  pignus  hodie  polleinoifis  non  criam  propitetaris'condudio  «nt 

•dicitni)t»ontamcnhabcturpropoftcflbrc,quiaco  prclariumraccrur.vriltvimusad/./iwJ/j/ii-Jwmi^i 

edido  nihil  aliud  agit  Praetor ,  nifi  vt  fatifdationis  fiipr.txUtrteG.\ .vlt.infr.d( I>rec4rd.fi4ltqmim liJt^f-^ 

Ancommodo  cxoncict  locuplctiores ,  qualcs  cfle  qHtr.pojf.Liiuifignoru^(,.a-feq.fiM. 


VX.PXANVS  libto  11»  ad  Sobinimu 


s 


I quis in  pignotedando  pro  auto xs  rubiecilTct crcditori,  qualitcr  teoeanir** 
^quxfitum  cA?  in  qua(pecie^edi(rime  Sabinus  fcribit :  (i  quidcm,  dato  aiiro» 
wbieciiTet,  furti  tcneri :  quodfi  in  dandoxsrubiecitTct ,  turpiter  fcciffc,  noa 
iuremefle.  (edhicputo  pignoratitium  iudicium  locum  habcrc,  &itaPoi». 
ponius  fcribit.  fed  &  extra  ordinemftellioaatus  nomincplcd^etur,  vteft  ix^. 
pi(Iime(e(criptum. 


Rat.  oVb.  PignusnonnudaconaeiitiQiiet 

ied  ttadidone  propric  contrahitur ,  vt  diximus  ad 
%.\.l^iifreadtntit tx l.i.l.fi rtm  ^.^.frcfrte fufr J.i.%. 
trtlhtmrquoqueinfr.dtobli^.&aOt"'!.  lirgonon  tamin- 
fiijdeildameft  quid  in  pignoru  conuentionemdc- 
tiaAuniiit,  quamquiapignorisnominenadinim. 
Atqui  ponimus  dcnitorcm  in  dando  pignorc  pro 
auto  iuoicaflc  zs crcditori.  Ergo indif^indc diccn- 
«dnmeft,  nonaunim ,  ledzs  tantutn  in  hoc  cafu  pi' 
gnoiidatum  vidcri ,  necproindc  vllaaftioncrclicri 
dcbitotcm,  ncquc  pirnoraruia  coiuraria,  nccjuc 
llellioaatus,  quaficrcduorcnidccfpcrit,  (lucpoft 
ttuium  pignoadatum  zs  liibiecerii ,  iiueinipiopi- 
gnoce  lUmdo  id  fecerit,  quamuis  Sabinut  iiaaiftm- 
gpieiefblcrct,  vt  priore  calu  criam  fuiTi  dchitor  tc- 
neanir»  Pofterioie  vero  non  tam  iui  efle,quam  tur- 
piterftdlleexiflimetar.  Vtroqueaacemcafifi&or- 
dnuria  adionc  pignor.iritia  contraria ,  &  fl^liona- 
tm  pcriccauonc  excraordmaria  teneatiu.Dac.Per- 
fictiarqttidem  pignus  tradttione,  (ed  indpit  itamen 
vtcrtcri  contradtus  omncs.-i  conricnrionc.Nccfxc- 
ri  potcfl ,  vt  pignus  pcr  fblam  traditioncm  confti- 
ruaiurinearedequaptn^vtpignoriefletnon  con- 
lienerit  /.  Arifio  ^ .tnfr.  qHtrts  fiffur.Mig.po^.  fcilicct 
cxttaeos  caiiis  in  quibuspignus  vtl  hypoihecata- 
dti  conciahitur ,  in  quibos  tanienetiain  conuentio 
tacitapncelfifle  inisU^ginur.  AtqnipontQiusex- 
prelfim  conueniflc  ab  iiutio ,  vt  atutfm  non  aes  pi- 
gnori  darctiu,  &  tamen  a  dcbitorc  traditum  Riiflc 
atspto  aaio,  atque  iu  decepniro  fiiifle  a  dcbitotc 
cieditoiem,  cdiaDtidpioalioittbieoerit.  Fafendom 
igiturcft ,  rrncri  co  nomincdcbirorcmindiflinft^. 


ftcllionanis/.r«for  i6.S.i.(iipr.l.qiu  prtdium  6.C.fi 
tilitnjesfignor.d4t.fit.l.id.ylt.C.dt crimtn.flthon.  qu* 
inidmaximc  comoarata  eft ,  vt  deficicntc  omni  alia 
criminali  a^ne  dolusexaaotdtoem  vindicetur  U 
; .  mfr. t$d.  it.tit.  Neqnevef&ad  has dnasaftionam 
lpc(-u^  [li'}inclio  S  ibini  pcrtinct,  fcd  tantumada- 
aioncmhirti,dcquafbladubitaripotcrat,andcbi' 
torin  propolita  fpcdeteneietttr.  Adquam  quzftio* 
ncni  u  fpf>iidcns  iain  olirn  S.ihitnis,  diccbat  mul- 
tum  fcicrrc ,  an  dcbitot  m  dando  auro  pignori ,  aa 
poft  auramdatumaesptoauroliibiccillcr  Qun* 
uis  cnim  ncg.iri  non  poflit,  quin  dcbitor  vttoqil» 
calii.rquc  curpicci  tactat,  &:improb^,  dcdpiendo 
creditoicm  (quxaducrfusSabinidiftilliAfonenmf 
rio  dubitandi  cflc  poteft  )  pbftcrioR  lamen  caltff 
debitorfiucfl,  quiacredirompofl[einonem,quani 
ptr  d.atir'npn-!  }ir.;noris  rrifliilcnir.intcrucrtit.  Quid 
cium  aliudfurtum  cfl ,  quam  iutctucrlio  vltts,  vel 
pofleffionis?  f.t.tN  j^A.it^jjc/iirr.Priorevttj^  caiajiaoa 
potcft  debitof  fur  vidcri,fjni.i  nccinrcrucniflcpof^ 
leOioncm  dici  potcfl,  quain  nondumin  crcditorcii| 
traitftulerii:  tanrntiiabeft.vcnoeandaa/itranqaani 
infimis,&(uadignitatc  priuandus  qnomodo  purat 
Accurfiusnc  /.i.C.<if lij^mr./i^.iz.  quancchiripie 
notarctur,n  non  lataeflctconttaeam  Antentia^o- 
lacnini  ("nrcnrmcfV.qu.Tin(imcm  &notatumfadt 
infainu lucis,  vt  noihi loquuntur  l.wfAHtau-j.dtfiu 
btuMidicJ.i.l.fiirti  6.fupr.dtbisqui  ntt.iitfdm.  Quunnit 
infamia  HidtiquaEexdcli^ibloturdtar.oneteiat 
(uggillct  cxifttmarionemdelinquenris  apud  bonos 
& graucs  viros  /.  4.  S.dduttfus  infr.  i*  do!i  niiii  excepth 
Neaucpuiandum  cfl  huius  difbn^iunis  Sabini  ant 
i»alnrtn,aurpcrc5tiguumcfFcAimefle.  Namqiw 
cafij dcbitou  iii  tLiifm clIc:diximus,non  potcrit  au* 
t)tfa^tlUU£UYlii»>pi>  cdl^miiboiuAUevendatur, 
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DE  PIGR  ACT.  VEL  CONT.  LIB.  XIII.  TIT.  Vit  iiu 

&ematur,  vrnecaliaquxlibctrcsfurtiua,  proptet  qucbene  ncgit  cx  PnTci  fcnrcntia  Damam  vfit* 

kgis  duodccimrabularum &lcgis  Atilue  prohibi-  capi  poflc  ,  non  quu  clict  flirtiuus  (  ncc  enim 

tioncm  ^.fiirtiiiiquoijuertsltipt.dtvfittaf.QaoAUtem  flircrat  venditor  fccundum  polkuil  ia  Jiac  le« 

cafii  debicornon  ftircft,  Tedtantum  facit  turpitcr,  iSabini  diAin^onem  )  Ted  quia ,  vt  lex  ait ,  nel 

nnniiniTieinihtnRlabeft ,  proptcrqaodimpcditi  rtnequear ,  ft vfucapiatur  pro  cmprorc  id  qtiod 

pollirvf  ic  ipio.  Qa.ircnct  prob.irc  pollum  quod  cmptum  nunquam  rucrit.    .Cxtcium  ll  tradito 

k  Accurlius  noiler  tanquam  iiroilc  ailegat  ex  l.  iam  StichoOatnaspcoSddiorubiedus  eiiet.  Noa 


s.  i.€imStiibmmfr.  fntumtr.  vbiaadansPauIui  ttnnini  emptor  vnieapete  illum  noh  poflec  prd 

dccof]ui  cu;n  cmjflctSticlium,  atramcn pcr tradi-  cmprorc,  (cdncc  .iliusquifquajn  Stichuni,  t.iiTi.  t- 

tioncm  ignorans  acccpitOamara,  ncgateum  v£i-  ii  botu  iidc  &  iuAo  tituio  acquilitum  ,  quoruant 

capAinim ,  quaii  in  hac  ipede  nec  viiicapio  vllt  n  funmam  cauiam  inddifler.  Ec  ica  Piiics  (en- 

fcquipolTir.  Ibicnimllibicccrat  vcnditorDamam  tcntia  quam  Paulii<;      'ocn  rcfcir  ,  iuxra  S.ibini 

pioSciclio  nonin  i^ia  venditionc, ied in  tiaditio-  diiUndUoncm  ab  Vlpuno  hic  poiuam  cxpiican- 

ae  ,  fliuequani  Snchrik  tiadinu  fiiiflet.  Idie6-  dadk 

I  <f  Sed  ctfi  quis  rcm  alicnam  mihi  pignori  dedit  fciens  prudcnfquc^ 
vel  li  quis  alij  obligatam,  mihi  obhgauit  %  nccmc  dc  hoccertiorauit :  co- 
dem  ciimine  ple^etur.  Planc  ii  ca  rcsampla  c(l,  &  admodicum  xrisfue- 
ricpigneiarazdicidebebit,  ceflarenon  felum  ftellionatus  crimen,  fedctiatii 
pigneratitiam,  &  <fe  dolomaloai^onem^^^qtiafiia  noile  cipois  fit,  c^ui  pi- 
gQori  (ecuii<io  loco  accepici 

Ail     !•  Stdiirfi<l»u.  crcditorcm  qui  non  mii  fub  fignote  aut  dacunil  ■ 

pccuniam ,  ant  alicer  fuenft  ccMmaAncns ,  vt  can^ 

Rat.  dvb.  Etiamresalicnavcndi  potcft/.row  rumlJbihabcrcr.  Quxnamenimcautio cfTcporcit' 

«iwiMmiS.w/.  Dti»ti»r,tmft.  Eigo&  oppigncrah  inicalicna,  quamdominutvindicarequandoctm» 
^uiaqaodeinptionemvendition^mqucrccipit.e--  queiuteiuopoilit?  Nccqiiod  expoftfa£lo  poiCe 

riamrccipitoppignefarionem/.y«/i<^fai(i9.i.iJ)i|?'.  pignusconualcibere  dofniniopignaris  dcbitoriac- 

dtfiffur.  Prselcrtim  cum  ficri  polCt ,  vt  dcbicor qni  quiiito  iecundum  Modcilini  ientcntiam  in  d.l.fi Tir 

mmgnetatiotiistempotedoininus  pignorisnone-  cm,  adremfadt.  £(lenimcarusillcaducntitius,qui 

tac»  poftea  camcn  dominus  iiac  ,  puu  il  doinino  ptoindecdpucaiiiiondebctiJli/iMflf.tf4li(F. 

]uRe*e3tiftat ,  atquc  ita  pigqas coimateicac  Ha^  ifirftjMcamjKceiuirndoBdicfialiquaadiQb^ 

Qenutialtctn,  vtpigticrnriri  i  &:  hypothecaria  vti-  dum  ius  &  vinculuttJ  pignoris  certa  obligarionc: 

fis  danda  iic  creditoii  I.A  Juu  «a.  infr.  de  f^itr.  ni£  cxpiciEm  datum  iic  pimus  cei  altenx  fub  illi 

Cnr entm ducaraus unitiK  pignns  eile  quandra  in  biftdkione, (ieaietfiecaebi(ioikvtin(//iMdUi 

cocft,  vrporitt  conualcfccrc  ?  4ir^.l.quod  Seruiui.i.  %uditntrtsinf!r.dtftgnor.  Nam&c  contrario ftipula- 

ittpn.fupr.dtc«ndul.C4ufd4t.  Dec.  Diftcrcntu ma-  riquilibcr  fimihtcrpoteft  rcm  fuafubcacondido- 

gna  cft  hac  pattc  intcr  pignus  &  vcndiuoncm.  nc,  fiics  (lijnjlarons  cilc  dcficrir /.  ntmorem  fu4mi 

Vcndirioenimnonrcmiplamquzvcndiruraftidr,  itMvtrb.oblig.  Etiiciiim  his  cafibus  inccrtumcftj 

fcdpcrfonamtantiim  obli  gat,  vclvtremtradat&  ancxriturafircoftdicio,  qu«ncc  condicioclTct,  il 

&  tradcndo  transfirrat  dominium  ii  dominus  iitj  non  inccrtumhabcrctcuentunL  Itiicanienceitiilft 

vd  pcacftec  cniAionem ,  fidominiu  non  iic,  &ics  cft ,  validam  cftir  iam  ab  inirio  coimehtionem  pi: 

tBsail^GUlttlMtmiun.%.tJnf^Mt^ktt,emft.  Reme-  gnori^  ,  vahdam  qubquc  ftipulat^nem  exiftcmfe 

himvenditam  aufcrrc.cmpori  doniinii;  quando-  qu.indocunquccondnioDc.Rcquiiitt.imcn VlptaJ 

tonque poteft ,  li modo  vcndirioninon  coniirnic-  nus m hac Icgc ,  vt dcbitot  fdcnspiudenibue  lem 

^lid.ftfitni*m.{.cMr^*imjmiiSm0iiii.  Acjii-  tlicnam  pignori  dededcciedicbcrnee  tieaicoient  - 

*g;niisaut  abinicioprorfusinurilccft,  autiemtpura  ccrtior.uiciic  :  nimirum  vt  critninc  ftcljionaru^ 

|»ignoiatam  itaaindt ,  vt  cam  niii  foluto  piiusco-  plcdatur.  Ignoiantia  cnim  cxcu(.ir  a  dolo  &  cd^ 

to  debito  cieditoii  auifecie  nemo  poiHc,  iiiii  pro-  nunc .-  non  tamcn a  pignoraritia adione  contfaiiij 

ponaspriorcm  aliqucmcrcditorcm  ,  cnicadcmics  dc  quainitiohuitis lci;!";,  vtfcriptum  cftinrfJjllfSf; 

obligaiafit,  bc  cuipcrmitrarur  pcr aCtioncmquali  i£.§.i.vbidiximus& adi.i.iffjin.j«|pr.Necruiiiisde^ 

Scruianam  rcm  cuinccrc  l.fimmttfmm.i^S.rhj&l.  cipicndi  aedicoris  lefiundi  aiiimiifn  kabefe  vifleii 

ftti.iHj.dt  aiiS.  Et  idc6  dcbitor qui  rem  dac  pignori  poteftdcbitor  ,  qiii  eum  adinonet  j  fadcque  occ* 

przftarcnon  iblum  dcbetiedominum,iedetiam  tiotcmLi.l.qadro^<)JtMSton.ethpt.  .  ' 

nulli  alij  clTc  rem  obU^tam,  vticquitorinhoc  a  Autji  quu  abj  cblij^jram  mihi  rhligdHtrit.KJiT; 

Scd&cccdicc>cipiequtiuieCcedito<isYeiidicpiae-  nVB.  Ncmoicmfur.mpignoridandodciiniteiua 

IbtedebetftpocioiRffl  &aiitiqiuoKml!.i.C.irHlir.  tl&diMi&!iisMm&fmiti0.t.fupr.l.piffmt).io.lMf  ' 

tuw\ .'yiiMy .ncn debtr.  Dcniquc quifiiefttvcndirirm  ttt. l.rtfcriptum.li.inprwdp. tnfr.de diffracl.pignor.  Eigo 

Biieoam  ignoranu  ,  non  tam  empcorem  dcdpic,  nonpotcft  priordatio  pignoris  cihccrc  quominus 

4}nibn  leipiiim ,  ekia  hoe  ipCo  fc  obltget  iniid  om-  etiam  poilcrioc  valcac.  Abaqne  long^  cauiailiiiu  . 

nc  quod  mtcrcft  cmptoris,  ncc  ahrcr  in  crimcn  cft,  quircmfuamvniiim  vfndiram&rradiramali| 

hili  inddit ,  quam  li  vcndar  tonquam  fuam  cam  vcndit,dcquomijji<«fwuj.C.(JfroF«(rf»<.<iJ.^<i«flt 

lemquam  ipic  alij  iam  vcndidcrit. /ej.  qui  ituk.  kmxiJidl.CtnulAefdf  DEC.PignusprioscIocoda'*' 

21.  infr.  dd  U^.  Corml.  di  fJf.     Qui  autcm  aJic-  tiimcreditoriiicrcmobligat&affiac,Vcne<j«ede- 

^jtfo.  icm  idcns  oppigncut,  ^ca^rc  fiocuidabio  bitoi  ne^  ^  f  ofteriorcm  csifMn  a^  60  htfi 
'    jQai.lit  ^  Pj»p 
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>Iocamhibebu,q>ua«iexclu(iendainftcllioiMtus   alucompctat, ^uasHcctuiiu ,  aucpatodji,  kdaa 


)7.I^ATi.Tl  t3>n>  quintoad  PiMuuun. 

SI  pigfUtt  mihi  tfaditum  locafTetn  domino  ^  ptr  iocadoncm  redneo  pbf- 
fcflinnem :  quia,  amequam  conduccret  dcbitor,  non  fuedc  eius  poflcf- 
fio:  cum  &  animus  mihi  uuaeadi  (it%  conducenti  iion  Gt  animus  foC- 
fcdioaem  adipifccndi. 

ratitio ,  fiant  duo  ciufilcm  rei  in  (blidum  poflcflb-* 

£s  concia  /. }.  §.  ix  umm»  imCr.  i*  Mfmr.  fcf.  L 
»  m  fitiim  19.  4e  frem.  Cum  is  qoi  oondii- 

x'n  ,  non  pa(Tidc;t ,  lcd  iii  poflclCone  tantum  fit 
locatoris  notninc  l.fi  quu  4tiu  IQ.  I,  fNMl  Mir»  1 8. 
MtiMtr.  foff.  diS.  i.  qui  mMfrir  &  fiq.      I.  m»  fUim 
55.  §.  ^«01^  rK/go  de  rfn/tf.  l.  mrfii  <ifif«r  1.  Coil.  ({< 
^^/(r.  }o.  vH  49. 4il|Mr.  mli  quod  condudotna^ 
cutaltter  po^ldet ,  id  el(  de  fad^o  lem  tenct ,  8c  eank 
pofTcinonem ,  tjiix  tota  &£Heft ,  non  iilam  quc 
non  tantum  (adfa ,  (ed  etiam  iuris  cft  /.cMMMWt  7.$; 
«fijvr  (oUnu  fitpr.commun.diHul.l.fofefu  49.i»/>nnnp. 
d*    i.it  stqur.foff.Ltani  f . Mi nMwr  m/r.  de 
ftwar.Id^eftqttotf  in  tuMle^additnDlus, 
Mtequim  (onducnct  dditor ,  nonfiicritetmpo^efio ,  led 
creditorii  nunc  ( malocntmnc  lcgatc  quam  ciim )  id 
eft ,  fSAa  iatn  cooditAMme  &  Miimm  retiHendijk 
mi/;i  crcditori ,  &rtudiietmiMii/Umeimmfoftfionn^ 
«</ipi/((fl<(i.QuamquaninccaiiudcfIctii  condiidoc 
inteniertcrc poflcmonem  locatons  vcllct,  vc  bcne 
notat  Acciutex  i<.l.a.^t«ifai  «iqfBwi  %,  ft^Cdl» 
frtfcr.^ouumr. 


llikT, »  Vs.  ie  DBOia^^cIeghncadeni 
«tqu«ad§.rJ.<«*d'A»''»  JJ-/*^P»'-  Vidcbanircnim 
iion  valeie  ooadaAio ,  quam  debitor  rci  proptiz 
l^dAcicKditORex  tegola  Inufmfipm  ^^.de  re- 

ConduAio.lwec  poileffioms  cantum  cll  non  pro- 
jfiiecadSf  ioeoqac  vaiei^Hfflinod6isquihoiipo^ 
fidcbac ,  quamuis  dominus  eam  podemoncm  con- 
do^t  i  poflcabic  /./  dufmm  rtm  xi.  /.  qui  f^purk 
.<f.<:^/i^.ii^.i»4f4iMr.fwjir./  tmi  6.^.rlcpn.& l.fcq. 
infr.  dt  frectr.  Crcditor  aatcnLpi^otanaus  vtique 
vcrc  ponidct  pignm,quod  ad  omneiCMifiipniart- 
•tfcira  quod  ad  vrucipioncm  l.feruinmmi^Mvfu' 
2»./.pir /rn**"»  iV'"*  frmctf.ic dcqutr.m.dtmin.  Er- 
boninil  **t»t»  qoomini»  poffit  debitor  pondllo- 
cohduccre  i  crcditorc ,  perinde  ac  potcft  crc- 
dicoc  idebitoKproprictatcmcmere,  qutadcbito- 

Kecenin  veieiidnm  eil ,  tc  ddiiMiR  eodemquc 

fiiamicihlitore  pigno- 


}8.MooESTiNV$  libto  i.Difeendaniiii; 

PVpillo  capienti  pignus,  propter  incttim  pignotaittix  adioiiis» 


ddiPtfiHoit. 


hftf^.UgM.^.rhiiH.ttiJtit.dereftSia.  Atqnicuni 
vniuer/um  ius  nortruin  aut  in  acijuirehdd,  autin  ^ 
%j^r.  s  T  i.  Eifi  ius  iia  6oinpaiatimi  eil ,  tc   conietuaiido»  aut  dcniquc  in  dimtnu<Ado  ram- 
pupillus  iinc  tutoris  Sb  «nhoiitate  obligari  noii  monio  «oMltftati  I.  vhiw;  fiifr.  de  teg^,  "nifnon  • 

fooirit,  qoia  iudido  carcr,  ncc/atis  quid  agatur  in-  abfurdura  eflet ,  prohibcri  pupillum  finc  tutotis 
%^!^ie^i.iH«rtnofir*aiatstisi.& Lfeq.iHfr.dt  Acqutr.  authoritatc  patfimonium  iuum  conlcniare  ,  cui 
l^nk  obligarc  ramenfiliialinrtiqucmlibcteciam  liberum  cft  linc  tutore  ctiunacquirendo  atigciel 
finc  rutoris  authorittte  poteft  acquircndo  &  fti-  Eft  cnlm  confcni.irio  corurii  ofaac  habcrriUs  pcr« 
pnlando  /.«Uff»  ^.infr.ieMttbtr.  tutor.  Ne  alio-  pecua  quxdani  acquiiiuo,  vc  iolcnt  Tiicologidi- 
flui  quod  piMkiiram  nrooBe  cniiiptiatnm  eft ,  in  ccre  eonieiuatioiicm ,  tfOxi  hi6  Hricittnn  om- 
fconun  odmm  &  pcnuciem  rctDrqiieatur/.fow/lf.  nium  ciratarilm  cfic  continuarfi  8c  perpettiain 
Cai.diSeH^fconl>iltumTr^tH.t.ntne$miiMtt/i.C«d.  quandam  crcarionetti.  Ergo  pupillo  capicnti  pi. 
it  procurM.  /.  ml^  *-S'fif'  ^'P^-  9""'  ft^ort  6.  gnus  non  cft  nccdlaria  tutoris  authoritas  ad  Coil> 
(M.  eoi.  Atqui  pupiUtti  n  &  aiius  qnilibec  acd-  llinicndum  ia  cc  debitotis  vin^ulum  ^^ods  a4 .  < 
picndo  pignas ,  acqnirir  fitri ,  vincalnm  fijBeet'  ^(ipnilTnlitateffl.T^fnS&ctimedraneni6iattp^ri()^ 
picnorls  ili  rc  obligata  ,  !c  quod  plir  cautionis  n.';  .iLCCptionc  (cobligct.  Non  cnim  tura  nalcitut 
^wicnnis  eft  in  rc ,  quam  in  pcrfona  /.  flus  cm-    adiopiG^ocadtiadirc<£b,aimdaturpignu$&acd-.  - 

1^'  dr         tm.  non  quafi  pactimonium   pitttr,  wd  tnm  detftdflb  cim  crkditod  (bluta  fiiit 
Cltim  augcat  ,  fiatquc  locuplctior  noc  refpcdhi    6mni5peCunfci,qHx/ubj>igrioredcbebatur,autali-  •  s 
is  qui  piOHls  accnu,  fed  quia  minus  dubican-  tcfcononiincfuitrausfat^um/.yirm^.l.^Mitirf^ 
'      lei^Mmdim  kibct ;  qttod  potlca  fied       dmijt /u^.  vbi  diximds. 

D  E  c  .Crediror  qiii  pighus  acceph,re  tcnchtf ,4nU 
&  ip(e  oe  ea  ip(a  rc  qtiam  accepit  refti^uciida  odIf 
gatur  /.  I.  %.  trtiitor  atioque  it^.  dt  obiig.  &  aditn. 
£c  quamtus  nonfdw  aafia<ur  adlo  oMtiocatir 
dadeUcori ,  quim  MisBiiik  fe  iuaWkrii^nl^ 

4.iMimt  ftttn^mlu 

f?f  a    r  ^ 


r  •  ■ 


^mx  6eH>ocandini  kibct ,  quod  poftea  fieddo^ 
biiot  pollit,  non  fohiendo.  I>enique  fi  ootipa- 
y  hxc  acccfllo  &  locopletado ,  (altem  con- 
nc  patrimonilin  cz  dcbitoris  inopia 
io  aboquin  cx 


iopetaeniailF  minaanir, 
euemu  ininw%cil^  pofler'i 


jj.  itifrmtifif 
Lfiq.infrifl 


(■ 
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mfkm  leps.  to  tatncn  mftuit,qaopi|no$<lanu^ 

apit  obiigui  cicilitnr  dc  pignoie,  tolutaouando- 
cuaquet^cuma^iclUiueodo.  Atq^iupupillu&^obli- 
giBRne  tiMoca«ldH)idttte  cx  omm<WMindi 

potcft  dJ.M;g4ri,\\oc  cftcx  nuUo  contr.iifhi  poteft. 
4igo  IK(.|UC  pignu$acdpcic  abiijuc  aiuhunuuc  tu- 
coris.  Et ideobenc  (lc loquiturMoiiclhnusiTt  oro 

r JTiorc  add.-.t pro"!(rmetum ptgnerittn:/  .iclmk.  Noo 


ajtpioucci  TOctUiupi^ufiiuua;oblii;uiouii!,  qu« 
(f{p^T»fiff^ji|>j«vgftHraaAw  natacil ,  ls.  ahiiidaiui 
accepri  pignons,  fcA  proptcrmctxun^noiAtitia: 
adhonis ,  noniimn  ijuiiitir.  compcicnlis, 
qujndo  tamrn  LX'on-.ninK)JocoiDp(f|6ura:.  Mcrns 
cnnn  iiitucoiomeft,non  f  ta:lcn  tiunl.Diccs  fortaHc 
mi^^ccif^ffiD/j^lEkDCtthlmkoc  nonram  imroineic 
pupillo,  qai  pignus  acccpit^qi^pJ  drlMtori  qui  finc 
tutorisautliontatc  contraxit,6injcrcditorcpupil- 
\o ,  quippc  contra  qucm  nullam  adioncm  habei  c 
poiTir,  nill  inquantuin  fiftn'-  !it  pnpilluslocupic- 
tior.  Id6ucpoit rcrciiptuni  Duu l^ij (icquotam£c- 
|>e  alibi  icd^us  cx  L  fUim.  Cff»  aHfHir.i^^, 


tituLi»  tMbn.tmtirMfmaf.  Scd  obie^haettfl 

calumilluinpt-stinet  ,quopupil!ii<;rcmohligatam, 
autaniiiilllt ,  :\ut  dctcaoicmlccjnct,  hcnvc  pallus 
eflrc»qno  cafu  non  tcncrcturcx  contra^tuinirofl-' 
ne  mtoris  autlioritatc  fupca  quam  locuplcrior  fa- 
^iscllei, cx pignore.  SedquandmmanctpiflmHs 
integtum pencspupillnm ,  non poicd vidtnpaU* 
liisndhislocupIcdor,vtncquepaupcrior.Etcamai 
nemo  ncgaiierit  xqQumelle,  vtobligetur  ad  Befif- 
tutioncm  pii^noris,  cuiusrctmcndi  cauijinnullam  . 
Ii4bcat  polt  lolutam  omncm  pccuniainquzdebe- 
batur.  I^itur  taioiis  aittfaoricasneeedaria  eft,  dne 
qua  non  patiuntur  iuris  ciuilis  regulae  vt  pupillus 
ciuiliter  ODligecui  /. (mr^  li.fufr. itfdSt.  Tonio- 
qnemagis  ii  volet  debitor  piOToiarituiniadhoncrn 
intcgranihalir!cconnapiij?iniiin ,  qualcmhabcrct  ' 
aducrius  ni^iioictndc  omni  damnoquodinpifQQ. 
rc  culpa  &  ncgligenib  ainiia  ciedicoris  conoranlL 
Alioqui  daudicaiet  contradhis  ,  nrc  ni/i  cx  vno 
bcetc  confifterec  L iKluum  ij.  i.fi  quu  i  fupi^  inft. 

)9.  loBM  l&ro  4.Rcipon(branu 


C' 


Aius  Scius  ob  peeuniam mutuam  fundum  fuum  LucioTido  pignorido- 
dit.  poftea  padu  m  intcr  cos  fiitlum  cft ,  vr  creditor  pignus  fuum  in  com- 
penGtioncm  pecuninc  fiix  certo  tcmpore  poffidcrct.  vcrum  antc  cxpletum 
tcmpus  crcditor,  cum  ruprem.i  lua  ordinaret,  tclhmcnto  cauit,  vt  altcr  ex  fiiiis 
fuis  habcrcr  cum  fundum:  &  addi  Jit,  QuemdeLucio  Titto  emi,c\im  non  cmifTct. 
hoc  teftaraentum  mrcrcaiterosiignauit&CaiusSeius,  quifuudebuor.  Qux- 
ro,aa  ex  hoc,qa6d  iignauit,  piadudtcium  aliquodiibifiecerit:  nuUum  in- 
ftrumentum  venditionis  profoacitr ,  ied  iblum  p9£kxua ,  vtoedicor  certi  ceo. 
porisfrtiduscaperet?  Herennius  Modctlinus  refpondit,  contra^ipignotii 
nonobe(ie»Quoddcbitorteftataentumcreditoris,  in  quofeemiflepigausek* 
pre(fit,ligna(re  proponitur. 

Adl  Cmiu  Seifti  39-  cti.iiTi  doli  cxccptio  mfiinilibns  cnfibu.5  acconvno- 

Rat.  dvb.  Sublcribcns  iiiilmmcnto  ccnic-  d.iril'olct,vtin/.^i<iCr/y&m  4.$^V4(/iriijnc/}ii.Mffr^ 

tur  adprobarc  omnia  qux  inihumcnco  illo  conti-  <i9/;i»4i;cx(^r.Sed  multo  magBuanterioritcioljto- 

ncnmr.pcriinlc.iclitotinninftnimcntumiuaman'!  ris  fiibUiipriointcrucni.u,  quj?  confi-n/um(cmpcr 

•cricripiidct  l/i  ncii  fubjinpjifn  lyCad  4dmmJtuer.l.  continct  d.^iJion  viduur,  vcrf.fciifi  fui/f(rtpfern  l.Tttim- 

'm S.Mm  TtdanT,  vtrf  fcd fi  fubfcribat  mfi. qiiAjlltiL  9.S.i.qHibM»df  ifft.rtl  hjipctb.ftluu.d.t.fideiiiffar  i6.i. 

pign.rel  hjftth.foluu.ifidmjfor  i6.%.fittt  dtftffitir.  fdttrdtf^iar.  Dic.  Neminiofficiumiuumdcbct, 

N  im  i?c  citraiubicriptioncm (bla prj:ienriaeiusqui  cflc  damnofiim£ucpablicum iit,  /lue  priuatum^ 

luj c  ;pfo  cacit^conienrit ,adhii  fadt,  vt perindc h.-i-  vtdelittt  i^{tifrjtxtfUOjcauf.mawri.y%.vltMf.itt43lk. 

hcti  dcbcat,  acfi  coritcaxiilcc,  quoiies  ncgotiuro  l^ftruiudi.^.qittivtrttttfir.dtfartJ.ftdfiqMuex^ui- 

quodgcrcbatui:adeampeirinebatl.^ii«Mi«c»4rfr  ttrHmy.Ttfi^m.  quemddm.aftr.  Atqui  in  prof  o/Ita 

'  txsnfi.ic mil.Vlocvcvo  maximc obtiru t,ciim oc iu-  (pccic ponimus Caium Scium dcbitorcm,Lucij Ti- 

&  vinculo  piguoris  agicui ,  quod  ticuti  ^cilc  ac  tij  conquam  tcftem  iignaOc  cclUmcmum  iui  czed^ 

rin(bconnemi(Miecoritiahitmi.i.yS^.  ica&^cil^  toris,quocontinebatiicfundumiCaioSeiopigno- 

nud.ik|UCcrcdiroiisvoIuntatc  di/roluitur/.^.^.i./.yf  li ,  datnin  Lucio  Titio  fiii/Ic  iUi  vendinA  n Caio 

tonfenfit  7./.  r,tuliu  rcf^tndu  ii.l.rtiuntMeio.miiSA.  Sciodcbuuic,ciim  camcnrcucranulliivendttionis 

fnctd.in pnn(if.& ^.i.iufi.qitib.mti.piffi.pdbjfttb.  infkumcncuiuprofctictur,{(:dpaAumdumaxatin- 


ftluit.Ei  qu.imuis  voluncas  rcmictcndi  pignons  non  tcrcos  fa<iiu ,  vt  Lucius  Ti  tiiis  crcditor  pignus  (Imni 

"  '      '      lcii  ' 
,an  pignor 

ttic  etnm  tos  fuum  libi  dutatc  d. l.fi(tu   «Mt  riittur  <lo aci^etet .*  qood etiiin cooentioncm  dc ciu^fhmi 


^  cxeoibloindiici  pofTit,  quodcrcditoi-lciuerit,pi. 
gnvSlibidatu  .     vcndi,aucdari  pignori,  quialci 


in  compcniarionein  pccunix  fuxiundu  ccrto  ccm- 
poccpoflldeict»  &  frudus  pcodebieo  compcn/an- 


«fi.  indudtur  tamen  ex  pcxfcnria  Ibla  &  cacinuni-  iioa.dwt,  ipfii  canien  iuie  iieridcbui(1e t ,  v t  A  ccu  r- 

tatccrcditoiis ,  nc.ilicnjiii  lu.i  iliiliiiuil.itio-u     p.r-  lilisnofterbcT.cnotat  c.x  /.1.6-  i.C.hoc tit.l.i.C.dedi- 

cienria.cteduliutcin  Dollcrioiis  crcditorisdccipcic  finiBt.figur.  iiigonondcbctobclfcdcbitori,quod. 
voltdllevideatorl/jnKj.C^iSC.l^irRoMJL^       ~  teftanientam  ■fiidj  Tiiij  crcdicopr/ui  (igoaucric, 

C.Jrii^r<iA.pi^/i0r.  ni(iip(cpottusdcccptus(ir,  vtin  qnali  ca  rationc  omnia  in  tc/bincnco  credicorif 

i.j^<f.4trit-4lm.»o»4lun4Hd.LvU.C.flmyaler.qutd  Im  eauagAU  adpiobaucu(^&:  cxutdc  fundum 

t^.^im  fiUfmA  «Hwjp^  PBOpcec,qiiam  ouiiam  S0fwm.  nm  wgp^gjjtjBWlc  qqam  veodidi/Ie 
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pE  PIGN.  ACT.  VEL  CONTR.  ttB.  Xm.  TTT.  Vtt:  -71, 

ftccndus  fir.  Etfi  cnim  ctcditor  cum  fuprema  fcramprohibcrc,aurfajteralaluapfgnorismcicau- 

fua  ordinarct  antc  cicplcnim  rcmpus ,  quo  fru-  fa  con(clirrrc  ,  vt  in  /.  4.  §.  i.  ih/.  quib.  mtd.  pign, 

dhiscx  pignorc  pcrcipicndi  compcnLindo  dcbi-  vtl  bipoth.folMit.  Aljrcr  tanicn  &:  difFufius  rotam 

to  poflirht  (iirticcrc ,  rcftamcnro  uio  caucrat ,  vt  hanc  quxfti  oncm  idcm  Barrolus  rradht  in  /. 

alter  cxfiliis/uis  cum  ftindum  habcrct,  hocctiam  detit  jj.  tnfr.  folut.  mutrtm.  k  num.  10.  vfqut  dd/iii.^ 

addito  (]um  dt  Cdio  Stio  emi  (  fic  cnifn  omnino  Quid  in  raccntc  iiuc  pcr  contumaciam  linc  non 

lcgendum  cft  ,  non  vt  vulgo  de  Uuto  Titio  quod  pcrtonrumaaam  ,  &quid  in  fublcribcnrc ,  quid- 

&  Accurfius  fttcri  rogitur  )  non  «mcn  potcrat  deniquc  in  figillanrc.  Summa  difttndionis  hxc 

ea  tcftaroris  cnundutio  ficcrc  vcndirioncm,  qua  eft  ,  li  rahs  caliis  lir  in  quo  ncc  fcicnria  rcquira- 

nulla  przccflcrat,  ncc  vt  co  magis  valcrcr  vo-  tur,  ncc  ignoranria,  racutirnitatcm  ncutri  apph^ 

luntas  tcftatoris  difponcnris  de  rc  aliena,  qiiam  cariex  /.  1.  ^.fdentum  fupr.de  trtbut.tUiwn.  Si  ver6 

non  alicnam  ,  fcd  fuam  cflc  purarcr ,  ncc  in  pr?-  nccefle  lir,  applicari  cani  alterutri  cxtrcmorum» 

iudicium  Caij  Scij  dcbitoris  ciurdcm^uc  domi-  taccntcm  pcr  contumaciam  prffiimi  conicnurc 

lii,  pignorarum  ftindum  ibiuro  pcr  firudhium  vclncgaremodiumfiii /.i/«//<irfii.^.ftfif4fiMfy«pr. 

compcnfationcm  dcbito  rcpctenris.  Atquc  ita  '''«foTi^j.ijiiar./jf.  Taccntcm&pr^lcnreminaiaa 

lcgcm  hanc  omncs  firrc  inrcrprctcs  poft  Barto-  quifit  vniformis  vidcri  coniciitirc,  quoticsaChis 

lum  intcrprcrantur ,  vr  qui  ic  tcftamcnto  fiibfcri-  cius  fiiuorcm  rdpicit,  adcoquc  criamfi  rcfpiciat 

bit  tanquam  tcftis,  non  ideo  vidcatur  adproba-  cius  prqiudicium  ciica  pcribnalcniaciioncmcx  l.fi 

ic  omnia  quz  in  tcftamcnto  apponuntur.   Ex  Ttmunerandi  C.^.fifAffm.&l.quifatiturii.inft.mM' 

quo  infcrr  gcncralircr  Bartolus  ncquc  priicn-  d*t.  Itcmquc  ll  cuca  uis  rcaic  quod  habcat  in  re 

tiam  ,  ncquc  (iibfcriptioncm  prariudicare  ,  ncc  tcrrij ,  qualc  eft  ius  pignoris ,  nifi  cum  fduir  ius 

(blum  quod  ad  magnum  pr^iudicium  ,  icd  nc-  fiuim  durarr  cx  notatis  ab  codcm  Barroloin /.r/f. 

quc  ita  vt  transfcrat  in  prxlcnrcm  &  paricntcm  Cod.  dt  remiff.  fignor.  Qu6d  fi  ai^atur  dc  iuic  mci 

onus  probandi ,  nulla  fahcct  cx  huiulmodi  pr^  donunij  vcl  vfusfrudtus,  runt  a^hjbcndamdiftin- 

icnria  &  paricnria  infurgcntc  pr^fiimprione,  nc  ttionem  Accurfij ,  ancontradiccndopotucrimim- 

auidcm  ex  qua  iufiurandum  dcJcrri  poflit :  cui  pcdirc,  Ttfinonporucrim,  noninducaturconicn- 

iimilc  &  confentancum  cflc  vidctur  ,  quod  re-  fuscx Iwclcpc,  &<<i<ff./.T»fM<7.  §,L«m  Tifi«  </« /e- 

{pondit  Modcftmus  in  /.  TifM  f*»i  ttftamenro  34.  S.  g*t.  x.  diii.Lf^  6j.    1.  Ae  rt  ludit.  nili  rationc  con- 

Jjuu  Titiadt  Ugtt.  1.  Si  ojm  Sticlio  (cruo  Titij  iundrionis,  vrin /.ywiii(»}8.ifc  iMUr,  i«f.wr.Orrx*f. 

domus  pcr  fidcicommiilum  rclid^a  eiler ,  firarri-  quac  modbnon  habcar  coniun(tbani  nimiam  rcue- 

bus  poitca  iiidcmquc  hcrcdibus  ad  marcrnorum  rcntiam,  pci  qu.im  induci  potius  dcbcatdiflcnfiis 

bonorum  diuifioncm  acccdcntibus ,  diuifioni  do-  cx  /.  i.  §.  qut  onerande  infi.  qu4r.  rer.  execut.  non  dtt.  l. 

minusadfucrit  quafi  tcftis,  qui  ilibinde  fidcicom-  fenult.de furt.  Si vcibimpcdircporucrim.&tacue- 

miflum  pctat ,  non  cflc  illum  doli  mali  cxccprio-  rim,tuncpri^fumarconlcntire,cx  dill.l.fidtiuffor  16. 

nc  liimmoucndum ,  nifi  cuidcnrcr  anpanicnt ciim  §.  pfcr  de pignor.j&  dUt.  l.  ftft  6^.%.  1. de  rt  tudit.  Si 

Dmitiendi  fidcicommiin  cauia  diuiiioni  adfuifle.  modb  taccat  dolo  malo  non  criam  li  finc  dolo  er 

Nec  tamcn  in  hac  diftindionc  conquicfdt  Bar-  Li.Cod.fi klien.res  fignor.ddt.  fit.  diif.l.  fifine  ^.Ctd. 

toUis,  vr  ncquc  Accutfius,  vt  hanc  lcgcm  conci-  4// SC.rrflfM».Sivcrbagaturdeiurcpcrfonah,tunc 

lict  cum  dici.  /.  fidmffor  16.  §.  fdttr  infi.  dt  ptgnor.  raccns  non  vidcaiut  conkntirc  LfiliusfnimliiU  8.  §. 

au«  cx  diagictro  pugnarc  vidctur  »  icd  commo-  tnuttusfufrJefroiurMt.  Nifi /auore pupiliorum ex  Lfi 

ioris  &  mciiotis  conciliarionis  gratia  ,  prqtci-  filtusfamiliMj .mfi.detttteLLi.»dmuniif.Quoii(i:t(hxs 

miflis  aliis  (olurionibus  quas  adlctr  Accurhus ,  an  rcipiciar  ncgonum  rcrtij ,  cuiusbona  faccntcm  rc- 

qui  adfiiir  tcftamcnto  iciucrit  contenta  in  co ,  vt  ipici.-mt  cura  &  Ibllicitudinc ,  tunc  taccns  non  pr^- 

in  /.  Tinw  9.  S.  i.  qmb.  mtd.  fign.  rrf  bjfotb.  folua.  iiimanirconfennrc  cx  LijnfiJc  author.tutor.  In  adlu 

an  ignoraucrir,  vr  in  /.  bac  confultifiima  11.  §.  i.  autcin  difFormi ,  pura  <i  intras  in  poflcilioncin 

Cod.de  ttfiam.  Autan  dc  pignore  rradcmus  ,quod  mcam,  inquirBartolus,  vclrcmmcamaccipispr^- 

folo  conlcnlu  &:  conrranitur  ,  &  diflbluitur  /.  r.  fcnrc  mc  &  tacente,  liquidcm  contradus  aJiquif 

fufr.  an  de  vcndirione  qux  finc  prccio  contrahi  pr?ccilcrir,cxcuiusnaturarrncbarilludpari,vidcar 

non  porcft  /.  i.  §.  i.  infi.  de  conir.  emft,  Itcm  an  conlenrircex/.i.C.</f4f(/ii»r./w/.Sivcrbtaiiscontra- 

ius  fijum  durarc  fducrit  nccnc  cx  dici.  Lficut  8.  §.  (Ausnon  prxccdat,  non  vidcarconk-nrireiiagatur 

fiM  vtdetur  quA.  mod.fign.  vel  hjfoib.  foluit.  Dcni-  dcmagnoprxiudidoif././>m.</e^rr.  lccusfideino- 

quc  an  dc  adu  moricnris  agamr,  vr  in  hac  legc,  liicocxLquamTuberonu^.S.fnnt quidaminfr.de ftcuLL 

an  dc  adhi  viucnris ,  vt  in  aiQ.  §.  piiffr.  t.x  L  vltim.  Sabinm  x^.fup.commuis.diuid.LLabt^ii).dtaqua &aqu€ 

in  fin.  fufr.commun.  frad.  Tandcm  perftat  Bano-  fluu.arcend.Lqutbonafideii.^.fiquuiuxtadedamfi.in- 

lus  in  vitima  folutione,  &  interprctarionc  Accur-  feS.  Hzc,iaquitBanolus,iincgotijgcftitcmpofe 

fij ,  cui  &  alios  ftarc  adfirmat ,  an  quis  pr^lcns  lcicnriaadiiicrir.  Namficr|ft)fttado(iipcnicncrir, 

fuerit  illi'a£lui ,  qucm  contiadicendo  potuit  im-  aiia  quxftio  &alius  tra<!tatus  cft,  inquodiifialius 

pcdire,  an  Verb  illi  qucm  necfi  voluiilcr,  impc-  cfl,vttaccnsproconicnricnrchabe3tor.Quomodo 

dirc  tamcn  potuiflct ,  vt  priote  cafu  prxfirnria  &c  cnim  taciturniras  illa  poflcr  vimhabcrc  taciricon^f 

S»aticntia  fola  criam  finc  (uiifcriprionc  pro  confcn-  fcnliisautrarihabiuonis,cumnccvolunratccxprc(- 

ii  hahcatur,  non  criam  poftcriore  ,  cx  haclcge,  ia  pollit,  quis  rarum  habcrc  ncgorium  quod  non 

&  t.  yipf  d?.  §.  i.  mfi.  de  rt  tudic.  Itaque  ,  inquit  iplius  nominc  gcftum  cft  /.  fi  fupiUi  6.  §.  ftdfi  ego 

Accmliu'; ,  fi  adfiicrim  vcndirioni  aut  lcgato  rci  fnfr.  dt  negot.  geft.  Qupd  verb  ad  fubicribcntcni 

tncx,  ^ui.i  &  vcndi  &  lcgari  rcs  mea  inuito  me  pcrrinct .  diftinguit  duntaxat  Banolus,  an  quis 

potuit ,  nec  prarlcnoa  mca,  ncc  lubfcriptio  mihi  liibimbat  unquam  rcftis ,  an  non,  vr  priorc  ca- 

noccbir :  fi  vcio  rcsmihi  iamobli^atapignoride-  iu  fibi  non  prariudicct ,  poftcriore  vcrb  prariu- 

turalij,  &  cgopignoris  darionifubl'crip(crim,  aut  dicet ;  atquc  ita  fupradidos  iuris  locos  qui  dc 

ftiam  duntaxat acifucrim ,  noccbu(mhj,quiapo-  iubrcnbcmc  io«|uuntui  ,.ac  inuicem  pugnenti 
Twm.  IIL  ^Pp  }  * 
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«dittfliat.  Dc  fubt^nantc  autcm  ut  vi^cn  cun  fifTc.  Sciocnimlblavoiuntate  fiueacquirendi  iiuc 

•c«aifenpre,nifideccptasfit,vtini.i.C.<l<Kfr.<«ii«»  annttcndi  doiMnfi,  neque  acquiii  ncquc  anucti 

mtnAlkndHd.ltUm.Cad.^lus  vdUr.qiudMgtt.  Noio  poflc  doniiniBin  AScpe naditio^c  /  trjditu)  lo.  L 

egofingulas  iflamm  dilbntbonum  partcs  figill»'  «W^WWwnfc»  jl.*<*ffW.f#.  ^in.  /  ji -^jm  ri  17. 

^mnperfeoai-,  nonfidAmncfimlongior,  fcdctmm  ^.dijferenM  infr.de Mquir.paf  Scd  liyc  contcndo,  . 

<itii  i  nmorc  cx  parte  ad  hmiulcgis  explicationem  vidciihis  caiibus  dolomilo  tacctc  cura,  qui  cum  . 

nil  pci tinent.  Hoc  tantim  dicam»  majp mihipl»-  fc dotuinmn  ftfcit,  patitia-  tamen  rem  fiuun  vcndi  . 

«tie,  pwfentem  it  lic^ntcm  totics  libi  noccrc,  a  non  domino.  1  qii.)  niuiqiuni  cmjniinis 

«uorics  alioquin  eucnirct ,  vt  altenuci  contra-  fuctat.  fi  cum  non  dommum  clic  acdididct,  aut 

hcntium  dccipcrcttir ,  qui  prilendtm  «c  ttcinup-  etiamlu^cttot&fflec.  Iiemenmqiiicumlefin^l 


nitatcm  ilbniproconlcnluucitoacccpiflct.  Ertra  ^uarinmrcil«,fCaricnst.itncri &  r.>.cf!!'.p.i!Tuscft,:^ 

Imnc  caium ,  libi  non  noccrc ,  ncquc  neccHariam  vcndi  plcnam  piopiictatcin  a  nudo  pto^nctario» .  • 

autadnuttendamel1ediftinAionfcn>,Ml quafi  tcftis  ouem  pkni  propaetatis  ius  liabuiifc  emptor  cie-  J 

adfiu  rir,  an  non  adcoquc  ncc  an  fiiblcnprcnr,  didit :  idcocjuc  .icr ommodandam  cmptori  cxcc- 

necnc.  Nam&isquiqualucftisintcrucinccuajnli  pnoncindoliniah,  vt  in  dt(t.l.  AfudCtifum .^.  ^.t]us- 

lion  fii(>fciibBC,'decipiendiiamMianimum  h^be-  jitiim  de  deh  tndl.  exccpt.  dui.  l.  fifmt  5.  Ced.  ad  sc. 


rcpoteft,  &guamiiis  non  habrat ,  rcip(a  tamcn    ydUisit.HUt.LiliHlter  il.Oid.dt  dipdct.pi^nor.  C^iud 

dccipithocipioquodintcrucnitachii,  queracon*  enim  eft  obiccro ,  quod his  cafibus  iinputirc  poP- 
nadicendo  aut  impcdirc  pforliis  ,  aut  laltcm  rc-    iis  mifero  craptori  qucm  domini  paticntia  &  diA 

mor.anpornillct.Qnpdcumdiconontainiusquam  iimuiatio dcccpciit  .>  Anidibctafiequbdnoncic-. 

fadlum  icipicio.  Eili  cnim  alienamiem  vendete  dideritade6  Ifailram  &  fiipintun  fbie  dominDin,- 
aius poteft inuico  qnoquc  domino,  vcl  ru.nnin-    vt  u  r.ilu.im  praricns&taccnsunondomino  vcndi 

«lito  Daduario  ,  qnii  tamcn  cam  ftulnu  cit ,  qui  prudcns  fcicnlquc  oatcrctur ;  An  non  vcto  iongd 
aKenam  rem  velir  emeie ,  fiwm  alienam  i  Quis  ftuhior  domtnus  ille  eft,  quim  is  totor  vel  cuia* 
itcm  plcnam  prop: i\ t.ircm  cius  rci,  cuius  vfum-  tor,  dc  (]"<■  Iijfti!>i.i',>iMn  /.  rhim.Cod..irhttr.tuttL 
frudum  lciat  ad  alunn  pcttincrc  ?  Quis  denique    qui  rcsfuasin  puhlico  inuciuano  boiioruinpi.i;ii- 

pignoif  camfemaccipcic quamfdatnonefleoDtt*  n  vcl  adulri  unquam  non  fuos,  lcd  ad  pupillum 

gantis ;  His  igitnr  cal  bns  liuc  dominus  adlit  ven»  vel aduituroperonentcs  inicribi  paritur  J  Quod  fi 

dirioni  rci  liia:  ab  uLo  i  ictx,  iiuc  vluiTuduaiius  etiam  tutoiibus  vcl  ctuatoribus  hoc  imputatur, 

•rendtrioni  plcnx  proprictacii,  fioe  uoptietarius  ouibus  tamcn  non  magis  quam  teftibus  offidum 

tMonori&oDligationirci  fus,  etiamii  nonnifitan-  MMmdamnoiimieilcdcbct,  tanquam^uod&pu- 

«uam  tcftes  acuucrint ,  ncque  fubfcripierint ,  dloo  bKcrnn    neceflarium  fit ,  idcoque  malore  &uore 

jn^t|ifn^«  iibi  COS  noceie  ,  vt  ncque  dominus  vin-  prok  qucndum  (.  .\  /.  cum  qusdjm  i6.  Cod.  de  admin. 

dicaie rem  fiiam  polit ,  ab  emptote  aui  ipib  prx-  mmt.  quanto  magtsm  tcftc  idcm  tcdpiendum cft, 

fenre  cmcrit ,  ncque  'liudaainis  vhuucaie  twm»  cuint  offidum  non  roodi  piiuamm  eft,  fedetiam 

fiuchim  ab  cmptorc  plcnx  propricMtis,  quintam  Voluntarium?  Quis  cnim  cogi  potcft,  vt  in  .ilicni 

hicquimiiie  doli  maricxccprioncrcpeliatur,itcni-  ncgori)  tcftcm  muitus  adhibcatur  >  Aut  li  quu  in 

^ne  dominus  qui  prxfens  &  caccDSJem  fium  ab  boc  amid  offidum  unplerc  vciit ,  quid  cum  vetat 

luio  pigncrari  pamis  cft.  An  non  cnim  omnibus  protcftari,  vtialuumliDifitiusfuum,  vr  in  rfi/f. /.4. 

his  caUbus  dccipuur  ,  cniptor  quidcm  duobus  \.uqmb.ined.pigtt.velbjpeth.foluu.  C^uod  li  rur- 

mioribus,  poftcnotcautcm crcdiioff  , pcr  difltftro>  ium  in  (pedc  dtS.LvUm.C0d.  arbitr.  tMttL  nonpo* 

lationcm  ciu';  (|ui  lidciurc  fuoemptoiemaaccie-  '  teftdominijquaiftidnemiefenetntorvcl  cur  itor, 

ditoicm  ccrtiorallct ,  circumuenicndi  cius  mate-  auiresfiusinpublicoinuentario  pupillivci  ^dulti 

kiam&&Cllliatcrovcditoriautdchjtori  fiuefdcnri  oii  dcfcribi  pailus  cft  ,  ita  vt  pcr  confcqucnaos 

£neieopcamipncripuii&ti  Tcxtuseftin  hanciem  eciamdonuiuumtcifuxainitat,quantoinagisad-. 

cle«Sns  8c  apcirus  m  L  qmdm  11.  infr,  ik  mS.  vbi  nmtndum  eft ,  vt  quiiquis  lemhiam  faens  cam 

JiCRCobciedcs  vcnditolis,  piedjpartcmcxfiindi  Inon  domino  vcndi  pr.rfcns,  &  t.i(?cns  rafTuscrt, 

l^^ffftj  Tendicionc  accepifle  proponcrcntur,  hccttcifusdoniiniumtctincat,  fi  taracn  eamviii^ 

St^olacamencilim  reiponaetviderivnumqucm-  dicarcab  emptorevclit,  auc Tramfiuftun petM^ 

quc  coliercdum  portcm  fuam  vcndidiflc  ,  non  tx  fi  fiudhiarius  taiitum  fuit,  ntramcn  dn!i  tnalj^^ 

co  mouctur  ,  quod  ptecium  acccpciint,  vt  raaie  rcmcxccprioncrcpcllatur>Mouctnu- vcroinhaac 

adeumlocam  notac  Aranfius ,  (cd  quia  vcildilio-  icntcnriam ,  prztcr  fupradidos  tcxtus ,  illud  ma- 

nipralcntcsadfiicranr ,  ncqucdi{lcnferaiit,«pam-  ximc,  quod  ab  Vlpiano  fcriptum  vult  1  >  in  did.  I  fi 

uisnccfubfcriptionc  lua  vtifignovclaiiafcriptura  ^kmf  tpert  ^S.^.i.fupr.  dcccptuni  videalccun- 

vlla  vendirioncm  compiaboflent.  Ait  cnim  lcx  fi  damcrcditorcm ,  id  cft ,  qm4lcCimdo,l|p(d  picnus 

toheredts  pnffnrrs  adftttruHt^  tu(  dtgaiftntitt.  Qiid  flcoepit,iidebitoieiobhgaraiemiamalijob7iga- 

vcro  li  ctiain  quaJi  tclics adfiiillcnt ?  (^d fi  practc-  lam  non  cum  ipfe  ces^ocauerit  de  prseccdcnri  pi- 

rca  fubfiiipfincnt ,  aut  fignaflent  ?  An  non  idcm  gnorc :  quodvnqucdicinoapotcft,  ciimrcsgcft»/ 

Viulto  magis  Sccuola  ic^ondiflet  i*I.o«ior  cnim  cft  pizlente  ac  acentc  ptiote  creditoie.  Ipii  cium  . 

de  co  tefte  qui  ios  Itmm  fihieitti  flon  9e  eo  qd  incttmbebat  non  dcbttoH ,  vt  poftcrioiem  ccido^ '  ■ 

^oraucri^,  quim  ccrcum  cft  proptcr  fiiom  igno-  rarct*,  ne  illum  deccpillc  vidcrctur,  vt  ad  cum  fo- 

tamiamnccdcdpiendi,  occdimmuiandianimum  cumfiaipiimus.NccobftatvnicumiiiudaiaKmca-' 

pdoAle ,  qdemidikiiAin  liK  enancem  tamqttodafterrcnoftriibtencekiGff.i.jiew8.  ^.nt» 

qucmquam  rci  fiix  dominium  amirtcre  LfifrecU'  tidctnr  quih.niod.pi^n.  vel  hyj>orh.foltii[.  non  \ ;  lcri  ius 

rMH\.ii^'dtdUpur.ta.demm.  Ncquetamendico  ruumrcmiiillc  ,nc  iiutdcinp\gnoriscui!i  ,quiiauit 

Itti  iBsubus  dominum  qui  veodidom'  tei.fiw  alienarioncm  rci  obligar.T  nct^ontradixttautdO' 

fuit,  aut  fini^hiarium  qid  vendititmi  plenx  pto-  iuiefiiovtfibiialuumtifleMUj^atuseft,  (^uiani- 

piiccatis ,  lu>c  ipib  videri  doraiiuiim  td  fiis  ami»  minun  fuuit  vrique  ^|itf3Kaie<  Id  enim  de  eo  ^ 
'             .    ■  'iiniden^:f 
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«uidcm  vcrc  dicimr,  cjui  rcm  fibi  oblicatam  aut  ncrcpuclia|iquidcmpotcrat,  ncqucdolicxccptio- 

uiam  vcndilduit  tantiim,  ar  nonctiamdcillo.qui  nc  fummoucn  dominam  oporrcrc,  ni(i  cuidcntcc 

lion  (bliim fciuit,  k  d  ctnm  & prifcnsf uJt  &  tacuit.  appanicrit omjttcndi  fidcicomimlfi  cauia  cum  hoc 

Alioqui  nec  aliud  dicc  ndum  crit  in  co ,  qui  fubfcri-  fccillc.  Ncccnim  dici  potcil  m  illa  fpccic  idem  cuc- 

pfir  tabulis  cmptionis ,  fi  pcrindc  Lccat  ci  diccrc  niHc ,  quod  in  cilu  huiiis  Jcgis ,  vr  tcfti*  adliibitus 

jdcoic  fubicriplillc ,  quoclius fiium durarcinrclli-  aur  ius  iuum  ignorarct,  autcjuidintcraliosgcrerc- 

gcret.  Q^d  ramcn  fupradKilo  loco  Marcianus  di-  rur.  Diuiiiomcnimadfiicratiadjccotcmporc.quo 

lcrt^  ncgat  in  ifi(S.  ^.ttoM  vtdctur,  verfit.  fid  fi  fubftri-  non loliim apcrti  iam crant  codicilli ,  tdctiamdo- 

p/fnf.vbinccdiflinguit,anquafitcftis,aniimpUci-  minus  fidcicommiirum  fcruo  luo  rcliiftum  agno- 

tci  lubiciipfcrit.  Er  cjuamuis  dc  (ubiciibcntc  lo-  ucrat,  emlqucpcriccurioncmfibipcrcamagnitio- 

quatur,  nonaliudtamcnipfijmfcnfillcputoinco  nemacquiiicrar:  alioquilcgatum  aut  fidcicommiP 

<j'jiqaafitclHsadhicritvcnditionipignor.s,tamct-  fum  icruo  rchdum  rcpudiarc  dominus  poflct, 

li  nccfiib(cTij'!crit.Nam&huncvcrumcft  conlcn-  quod  dclatum  fibi ,  non  ctiam  acquifituin  adhuc 

iillc  venditioni  qium  fiduit ,  &  cui  taccns  incerfiut,  fuiflct ,  vt  Paulus  fcribit  in  i.  {egMum  7.  dt  ItgAt.  i. 

ciquctaciturnitatcdcccptumcmprorcm  picnoris,  Placci  cnim  quod  lacobus  Cuucius  poft  Accur- 

cjuinonalitcr  fiicratcmpturusfivinculuinaliquod  fium  docct  Im.  >,.obferuut.  cap.ix.  vt  Faulum  cum 

pignorisfiibcflc.&poft  vcnditioncm  quoquc  crc-  Modcftinoconalitt ,  loqui  Paulumdelcgatotan- 

(lirorisius  nihilominiisdurarc  putauiflci  dicl.l.qui-  nimdclato,  Modcllinumvcrodcacquifiro.  Nam 

iUm  11.  de  tuut.  di{l.l.ftTum  }8.  de  dtnjt.  int.  vtr.O"  qucmadmodum  prsenutuia  rcpudiariocftantcdc- 

VX9r.  Ncquc  vcro  potcft  fiibfcriptio  quicquam  ad-  larioncm  t.fi  it4  fit  fctiptuin  45. 5.  i.  dtUgut  i.  Ita  ni- 

dcrcadtcihsprifcnriam&paticntiamactaciturni-  misicracftpoftacquilirioncm  t.i.  S. dtcretjluinfr.de 

tatcm  ,  nill  quod  vtrairrque  pcr  fc  probat ,  quac  fmeff.  ediQ.  Scd  rclpondendum  cft  in  d.  §.  Luci* 

nlioquin  pcr  rcftcs  probanda  cflct ,  qu.iinuisintcr-  Tjfi4.  non  modcl»  rradaii  dc  amittcndo  ici  proptix 

dum  liiblcriprio  eriain  pro  iuflii  &  mandato  fit ,  vt  dominio ,  quod ,  vr  dixi ,  difiicilius  amittitur ,  fcd 

iii  /.  I.  *.  (edftfi  ftnii  tnfi.  qutdtu^.  Miniif  mc mouct,  criamdc  co  tefte qui  tamcrii  iniHas  taiiquam  tcftis 

quod  irf  hac  icgc  Modcftmus  knbit,  nc  qmdcm  fiibfcnpfiflet,  autfignaflct,  norttamcn  vidcii  pof- 

cumqui  inrcr cwcros fignauit tcftamcntum ,  quo  fct  ci)Si|«orum  ncs^oiio&diiiilioniadfijcratdccc- 

tonrincbarur  cmptum  a  tcfbtorc  fiindum  ,  qui  piflc,  cum  ignoraic  non  polUnt  rcliclumin  codi- 

nonfucratfivcncutus,  fibi  prxiudiciflc ,  quomi-  cillisiamapcrtisfidcicommiiluni.  Itaquc  ccrriora- 

nus  rum  fundum  pollit  adhuc fuum diccrc.  Nam  n  non  debucrunt  ciim  lam  ccni  cflcni  /.  i. infin.de 

prxtcrid  quod  nondccoloquitur,  qui  tanquam  ^tdton.empt.  ncc  ab  aliisqiiima  icipfisdcccpros  fc 

tcftis  fignaucrit,im6  potiiisdccociuinontanquam  gucti  poflunt ,  qui  domum  quam  Scmpronio  pct 

trftis,l'cd  intcrcrtcios,vtlcxait,idcft,nec  vocatus  fideicomniiiruin  rcliftam&:  acquifitam  (cicbant, 

nccrogatus.fcdpr^fcnstamcnfuprafolcmncmnu-  intcr  (c  tamcn  qii.aii  hcrcditariamdiiiifcrinr/.ff4»i 

mcrumtcfbum,  vtin  l.bertdti palam  11.  S.i-ii^.qui  ji/cif  i<;./«^r.(/frfiri«.'iic4r..Proindcccflaiuciationc 

tcfidm.fjctr.peff.  Apparcr  in  Ipcac  huius  lcgis  cel-  illapnElumpndohqucmno$nonramczpr«(cntia, 

f»ierarioncmillampr<j("umptidoliquaponliimum  quamcxpaticntia&tacitumitatc  illiiisinducimus, 

mouemur.  Qupmodo  cnim  dccnpicndi  animum  qin  non  ccrtiorauit,  ciim  ccrtiorarc  dcbcrct ,  fola 

habcrcpotcftis,  quitcftamcntumlignat,  inqiio  (jiixllio  illa  ;mudModLllmumfuperctat,  anob  id 

hcfciar  quid  conrincanir ,  vr&:  in  /.  Timib  8.  tnfi.de  iolum quoddiuilioniScmproniusintcrfunar ,  par- 

rtCctnd.rmdit.  TradVat  liquidcmdc  rcftamcnto  fo-  tamfibi&compctcntemhdcicommiflipctfccuiio- 

lcmniinlcnptucondito,  quod  lublciibi  atclhbus  ncin  .amififlet.  Relpondct  autcm  Vcnllimc  non 

ac  lignari  ncccflc  crar,  nc  impcrfcdlum  eilct  t.lhu  amififle,c|uia,vttoriesdixiinus,fbIaprxfcntiaetiam 

(anfuliifitmn  II. S.fintmduttmOfd.  dtttfijm.  cuiusni-  cum  paricnna,  &tacinirnitatc  coniunda  non  eft, 

mitum  tam  Ircqucns  ohm  vfus  crat,  quam  infrc-  lcgirimus  modus.-i]nittcndidominij,nccalicnxrci 

qucnsnuncupatiuicxframilitumpcr(onas,vtahbi  faciadiuilio  intcr  cohcrcdcs pcr .-irbitrum Familix 

kripfimus.  Tcftamcnrorum  autcm  folcmnium  tc-  erdfcundxvalcrcpotcft,  curapcradiudicarionem 

norignoiabaturatcftibusciimnccapcrircnnir.ncc  ab  arbitro fadlam  ncccflc  fitdominium  rcrum  ad- 

lcgcrcnturniii  mortuo  dcmum  tcllatorc  ttt.Tcfidm.  iuchcatarum  in  cuin  tranfirc ,  aii  adiudicatxfiin($. 

tiutmddm. dftr.  Tacco  quod  in  hac  lcgc  non  <ic pi-  rltdnfitt. dt  ofiic.  tudtc.  Quod autcm addit  Modcfti- 

gnorisiurc  agitur,  qu<)d  fadlcac  nuda  voIunt.itc  nusnccdoU  nulicxccprioncfummoucndumScm- 

cxtinguitur ,  (cd  dc  amittendo  rci  dominio  quod  pronium ,  nifi  euidcntcr  apparcar  cum  oinittcndi 

vrique  djfficiliiis  amirrirur ,  vt  diximus.  Quam-  fidcicominini  cauiadiuifioni  adfuiflc,  oftcnditfa- 

t}a.-imnec  pignoris  ius  cxunguiporeft  pcrfubfcri-  us f.iciliu$ cflc ,  vt  inducatur  dofi  cxccprioadfura- 

prionem ,  aut  fublignarioncm  crrantis  hominis  aut  moucndum  cum ,  qui  alieno  negorio  tanquam  rc- 

ignorantis ,  cutn  ncquc fuffidat cum fduiiTc,  mfi  in  fbs  intcrfiiit ,  quam  vt pcr  fuamprxfcntiam  iift  do- 

ipfoadhi,&prx(cns  fucrir,&  tacens  </.  ^.nonvidttur.  minijamififlt  cxiftimcmr.  Loquordciurcdomini/, 

Mngii  obftarc  vidcrur,  quod  fcriptumcftini/i^./.  quia<]uod  ad  pignorisiusattinct,tam  &dlccft,cx- 

Titiacum  tefidmtnto  54.    Lucid  Tttia  dt  ItgMt.i.  vbi  .  ringui&diflbluivincuIumpignorisipfbiurc,quanv 

cum  fcruo  Scmpronij  in  co<lidili$  ab  intcftato  fii-  aducrfuspicnorispcrlccurioiiemdoljcxccprioncm 

Aisrclidadomus pcr fidcicommiflum  proponcre-  accommodah,  ciunpignusfbbnudaquc Volunta- 

tur,& fili)  dcfiinfti,  iidcmquc  hcrcdcs bona  ma-  tchbcrefur,  quxmodd  h;ibc.ucoiifcn(um.  Quo- 

msdiuiliricnt,  intcrquacctiam  domum  fideicom-  mtxioautcmpotcftdouexccpuolocumhabcrc,  fi 

miflariam  pr.T("cntc  Scmpronio  quafi  tcftc,  &  quar-  nemofit  qui  clecepeiit,attt  qui  dcceptus  fir?  VcriflH- 

lererur,  an  doirinusacqiiifitam  libiperfcruumfi-  mum  igitureft,  quod  volunuis  toties  prxfcntiam 

deicommifli  pcrlccutioncm  amilinct,  ob  idquod  cumpaticntia&tadtumitatc  coniundaih  noccrc, 

intcrfuiiTct  diuifioni.  Rcfpondct  Modcftinus  ne-  quoiiesisqui  prxfirnsfuit,  &tacuit,  alioquidccc- 

Aucfidcicommiflum  iplbiuic  ainifliuncflc ,  quod  piilct  comrahentcra  ,  &  iuftam  cius  ignorantiufi 
Tom.  IIL  l'Pp  4 
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tircumucni/rct.  Quarc  nec  putandum  cft,  aliuil 
rcfponlurum  tuiile  Modcftinum  in  fpcae  diii. 
iMadTittt.  h  .Scmpronius  n6n  quali  rcftis  adfuiflct 
diuilioni ,  dum  nc  ad  lioc  ipliim ,  vt  Hdcicommilli 
pcHccutionetn  omittcrcr,  adhibitus  tiiiirct.  Quo 
caiiincc  ci  prodcflct,  quodtanquam  tcftisadhibi- 
"tus  clTct,  vt  omniura  cl.iridimc  rcfponrum  dlud 
Xiodcftini  dcmonftrar.  In  co  fummopcrc  nocan- 
dum  aducrfus  illos,qui  ncgant  ficri  poflc  vt  libi  no- 
ccat  is,  qui  non  nili  tanquam  tclhs adhibicus luit. 
Contra  vcr6m fpccic diit.l.fiiUiuffor  id.i.fMttr  infr. 
dtfignmr.  idcm  Modcftinus rclpondit.ncc  dubitan- 
dum  cflc  quin  filius  cmancipacus,  quinibcntc  pat  tt 
mutuam  pccuniam  acccptnroa  Scp^itio  crcditorc, 
chirographum  liia  manu  pcrfcriplcrat ,  ciim  patcr 
ipicimpcdituscflct  fcribcrc:  quochirographocon- 
tincbatur.mtcrcqtcradoiiiumquxad  nliumcman- 
cipatumpcrtincbat  pignorilutiiiMmcrcditori.con- 
fcnfuin  Uium  «obligauoni  pignoiis  accommoda- 
ucrit,quamuis  ncquc  ligrto  (uo  ncqfic  alta  fcriptura 
putafublcnpnoncluaconlcnfumliiumdcclaraflct: 
noncnim  potcrar  ignoratf  quid  chirographocoft- 
tincrcrur,  quod  ipfemanufua  |icrlcripliflct ,  atquc 
ita  dccepiflct  cicditorcm,  li  ca  icriptuta  non  con- 
fcnlillc  pignoti  diccVctur.  Ciim  tamcn  cx  fadi  cir- 
cumftantiis  app.ircrct  li:riptum  a  fiUcf  inftrumcn- 
tum  chirographi  lubcntc  patrc,  idquc  facil^  perfua- 
dcnte ,  cum  proptcr  rcwercntiam  qux  a  filio  qii.im- 
uis  cmanap.ito  dcbcuir  patri,  contradiccrc  tilnis 
non  audcrcr  <irg.  /.  i.  S.qu*  oHtrdndt  injr.  ijuar.  rcr. 
$x*cl. non  da.  l.  pcnult. dt  furt.  l.fi  ^trt  togtr.tt  iz.  dt 
rit.  nupt.Lfi  fuptrfiitt  5.  Cod.  dcdolo.  Ncc  tamcn  ad- 
hibitum  a  patrc  hlium  ad  pcrfcnbcndum  chirogra- 
phum  ca  mcnrc,  vt  llbi  noccrct.aut  qu6d  aclumcl- 
lct  cum  crcditorc,  vt  ca  hlij  domus  pignori  darcrur: 
fed  ob  id  tantiim  quod  liuc  inhrmiratc ,  liuc  qua 
alia  dc  caula  impcdirctur  patcr ,  nc  chirogr.iphum 
£ia  manu poflcr  pcrlcribcre.  Quibus  circumftantiis 
concuncnribusvixlanevtpiitorcpcrirccurcx  pcag- 
maticis  nolirjs , qui  conrra  tilaini  id  tcfpondcic  aii- 
dcrcc.nili  Modclhnuspriorrclpondiflirt.  Quipor- 
ro  non  aliam  ita  rcipondcndi  caufam  habuir,  quim 
quiadccipcrcrurScptirius,  quipccuniamvcnlimi- 
Lrcr  crcditurus  non  hiiflct,  nili  domuin  fili|  tiicu- 
ramlibi  pignoricx  chirographodidiciflct.  Quanro 
magisautcm  tuerat  Modcftinusidcmrcfponlurus, 
Ci  fihus  hic  manu  (lia  chirographo  fubfcripliflcr  ran- 
quam  tcftis,  aut  chirographum  anulo  luo  lignaf- 
iet  r  Idcnimlignificant  verbailla  ,  CumHtqutcmfen- 
fnm  fuum  accommodMcrit  patri  4Ut  fi^t  fuo ,  aut  aIu 
fcriptHTA.  /tquius  namquccft,libinoa:rciliuinqui 
(iibfcribir ,  aut  iignat  anulo  tanquam  tcftis,  adco- 
quc  qui  fc  in  tcftcm  adhibcri  pantur ,  hc^t  ncquc 
hibfcribat  ncquc  lignct,quamis  quiad  pcrfcnbcn- 
dum  alicno  nominc  inftruraenrum  maousfiixmi- 
nift?rium  duntaxat  adhibct,  prxfcrtim  li  filinsfir, 
qui  iubcnti ,  &  impcranti  patri  non  valcna  fortalfc 

Eropter  dccrcpiram  xtatcm,  aut  valetudincinfcn- 
ctc,nonpoiIit  nonparerc ,  li  non  patrixpotcftatis 
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iurc , quJc  poftcmancipationcln  nulla  fiipcrcft ,  (al^ 
rcni  reucrenrix  rarionc  quz  pcr  cmanapanoncin 
non  inrcrddir  ncc  quicqiiamcum  patna  potcftjtc 
coinmunc  habct  /.  Adnptiuum  i.fufr,  de  inm  vecaud, 
t.  ^.infi. dt  cuTdt.furiof.  & aliis  txtr. mmor. dund.  Vid* 
clcgantcm  dc  tota  qiixltionc  hac  &  latam  dilcc*»^ 
ptationcmapud  AnnxumRobcrrum  libr.^.rtr. au 
diCdt.  vbiduocclebcirina rctcrrin lcnrcnrixnoftrae 
confirmarioncm ,  m.ignx  Cunx  1'anlicnlis  Scna* 
tufconfulta:  quorum  aurhoricatc ,  tantitquc ratio* 
num  momcnns  facilc  pcrlualiis  Scnatus  noftcr 
idcm  pronunciauir,  in  caula  quadam  ardua,  non 
alitct  in  pofterum  pronundarurus ,  quotics  calus 
occuner.  Nam  &intcrprcrum  noftrorum  commu- 
nis  hxc  (cnrcnria cft  tam  Canoniftarum  in  Cdp. ex  /i« 
ttru.  vbi  pouflimum  Abbas  <xrr.(/rrraiii/]tr?.  quim 
Lcgiftarum,  vttctcrr  Anron.fiabrici.  lihr.  1.  Ctm- 
mun.  tpin.  Concluf  }.  dtprafumpt.  a  num.  i^.vfqut  ai 
num.  i6.  Notat hic  Accutlius,  non omncm  vocem 
tcftatoris  habcrc  vim  lcgis  cx  /. ratwnei  6.  Cod.  dtprt^ 
bat.  /.  Stia  18.  in  princip.  infr.  ad  SC.  ftUeian.  Situti 
ncc  quxlibct  vox  iudiashabct  vim  lcntcntix  Lae 
flipulationt  7.  Cod.  dt  fentent.  &  interloc.  emn.  wditi. 
Rcitkc :  ncquc  cnim  lcx  duodcciintabularum  pcr- 
inifit  parritamiltjs  dc  rcbus  ahcnis  tcftari  ,  ild  dc 
fuisduntaxat  /.  rerbu  ItgH  iio.de  verh.fignifii.  l.cm- 
ficiuntur  i.^.fipoft  fadum  infi.  dt  lur.  (tdiciU.  Sc4  * 
c]Uod  addit ,  crroncam  fubldiprionctn  nonnocr- 
rc.  ramcrh  vcmmlit,  vtconftat  cx  l.vltim.Ced.plm 
valtr.  fiod  apt.  /.  1.  Ctd.  dt  rtb.  alien.  nen  alienand.  ad 
hanc  tamcn  icgcm  non  cft  accommodatum ,  in  qu« 
fignaucrat dcbitor  rcftamcii tum  fui  cicditoris ,  non 
tam  pcr  cnorcinquimpcrmcramiulLimqucaliciU 
ftdi  ignorantiam ,  vr&  in  /.  Titim  8.  mfi.  dtrtfcind. 
vtndit.  fadacrarlubfcriprionb  ignoranrciusfuum* 
qui  ii  lciuiflct  non  fubfdipliflct ,  quiquc  proinde 
lubfcnbcndo  cmptorcm  dcccpiflc  vidcri  non  po- 
tcrar.  itqui  impcrrincnscftquodidcm  Accurliuf 
fubiiat,Pius  valcrr  quod  cft  in  vciitatc  quam  quod 
cftin  opinionc  S.fi  quulnfiit.dtltgat,  Eftcnunopi- 
nio  quidcra  aliqua  &:  ca  falfi  iliius  qui  crrat ,  lcd 
noncriainciusqui  ignoratpcnirus :  quamuis  crror 
quoque  habcat  inic  ignoranriam  quandam ,  aut 
ponusimpcritum,  vtloquitut  Vlpianusin  l.fipertr- 
rtrtmi^.fupr.Dtittrifdiii.Dcr[ic{uc  quodcx  hac  lcge 
infirrtgcncralirrr  Accuriius  pr^fenriam  criam  cum 
pancnria  &  taaturnitatc  coniundam  ( dc  hacenin^ 
(uh  loquimur )  non  habcri  pro  conlcnfu ,  fidfiflU 
mum  ccrrc  cft  omnibus  illis  caiibus  quibus  alio^ 
quin  cucnirct ,  vt  cx  ca  pr^fcnria  &  radrurnirate 
alius  dccipcrcrur,  vr  probauimus  cx  did.  l.  qutd/tm 
M.dt  tHtB.dtH.l.ftTuus  cemmunui%.  dt  denat.  tnt.vir» 
& vxer. d. l.fidnuffer  lO.S.parer  dcpigiier. d. l.ficut  8.  S. 
non  videtiir  vtrf.jtd  fi  fubfiripfait  &  I.Titm^.S.i.  quib.  * 
med.pipi.vtl  hjpetb.feluit.dj. apud Celfum  4.^.  quajitutm 
iiMdoU mal.  txcept. d.l.i.S.fed &fiftrui quodiuff.d.l.fi 
fint  ^.CuidSC.  ytUeian.l.mulier  ii.C. dtdifirail.pigner.L  ' 
fi  te ttniport  6J.fi  bjpethtfOiJi.CJtrtmiff.fiffierJ.l.vU, 
C.arbitr.tuttL 


40.PAPINIANVS  libroj.Rciponibnlm.  .  . 

Tn\Ebitora  crcditore  pignus,  quod  dedit,  fruftra  cmit:  cum  rci  ruxnul- 
'^la  emptio  fit.  ncc,  Ci  roinoris  cmcrit     &pignus  petat,  autdomininm 
vindicet ,  ei  nontotumdcbicumoficreacicreditorponellioneinpigaoris  rc« 
(litucrc  cogicur.  "  '       ,  -  ^ 

"■:  i^'  AdiDtbit,^ 


DE  PIGMOR.  ACT.  VEL  CONT.  LIB.  XUl  TlT.  Vli. 


Adl.Dehitor^o. 

RAt.  DVB.  Potcftqui$vcndcrciu$,quodlubet 
in  rc  alicna,  iicuc  &  lcgaic ,  ade6  vt  quiiquis  rcm 
alienamvcndir.autlccir.inqiunisaliquud  habcat, 
non  aliud  quam  illud  ipfum  ius  quod  in  ca  rcha- 
bcat,  lcgarc  vcl  vcndcic  vidcatur  l.fidtmHi  71.  §. 
ptn.&rlt.dcltgdt.i.  Atqui  hcctpignustcmancatin 
boms  dcbitons /. (um&fmit  5 ^.^.i.fupr. l. refcriprum 
ji. infr.dtdijirait.pt^ncr.l.pignitt6.C.boc tu.  habctta- 
mcn  crcditorin  rcobiicataiuspignons,  tciquc  un- 
diu  rctincndi ,  quandiu  totum  dcbitmn  (olurum 
non  lif.aut  alitcr  co  nominc  larisfadum  l.quAndtu  6. 
CMdifir*(i:ftgmr.\.finm  ^.S.tmnuptiumd  fitfr.htcnt. 
Ergomhilprohibct,quominuspol11tdcbitoracic- 
dirorc  pignus  cmcre,  vt  ius  illudCiltcm  crcditoris 
emiflccxillimetur,  &:ponclTioncm  pignoris qu.im 
habc  c  crcdiror  rm  S .  proprie d.l.  cum  & fortu  i .  i . 
Nam  li  cam  poHclfior.cm  locarc  crcdiror  dcbitori 
potcft,&  prccano  conccdcrc  l.firtWAltcnam  19.  vbi 
diximus  lupr.  hotttt.l.fislit^Hitm  ii.l.qtii  pignorx  i6.& 
ftq.infr  dtdctjtttr.ptfftff.ljitn  (tlum  ^^.^.vlt.devfuc*p.l. 
(erte6.^.vtt.&iftq.dtprtcar.<l»idn\Sc\i:cicieiCum 
quicquid  locari  Sc  prccario&;  pignori  ttari  poccft, 
multo  magis  vcndi  polHt  Li.mfr.ltcdt.l.fed &quod 
9.  S.  \.tnfr.dtpigntr.  Etii  vidco  Accurlium  noftium 
concri  (cntire,  vtlicrcditordcbironpoflcllioncm 
iplam  pignoriscxprcfscvcndidcnt,  icnctcrcpolTir 
dcbiror  quod  eo  nominededir,qua(i  nmil  a^m  (it 
cx  l.ftrttttmmtum  \-r.fupr.dtcoHdtct.ind(b.  Quxtamcn 
lex  adtemnilpcrtincr.  Agitcaimdcdomino,qui 
icm  (uaininfcicns  cmcrit,  nondcdcbitorc  qui  pi- 
gnoris poilHrioncm  (blam,  cmentaacditorci  Si- 
euf  cnim  aliud  cft  proprict.is,aliud  autcm  poftcffio, 
aliudpiecium  tci  .iliudponcfllonr.  /.  5.§.  v/f.  infr.  rn 
fofid.  Sic  aliudert  pro^rietatcm  &rcmiplam  vcn- 
dcrc,altudvcr6poncflioncm,ricut&:lcgarc,&lo- 
carc,&:precan6cohccdcrc,vtcx(upradicii$lccibus 
apparct.  Ergonon  ftuftta  dcbicotcmitacrcditorc 
pigntis  qiiocJ  ci  dcdit. 

1 )  F.  c.  R ci  (u.T  nit!!.i cmprio  cft ,  (isic  fcicns,  fiiie 
ignoransqiiiicmatl./iuKi  16.  ittfrAtcontr.tmptJMe- 
qut  ptgnus  4^.dertffil.'»ir.  Atqui  tcmaner  pi^nus  in 
bonisdcbitoris,  vtdiximus.  Ergodcbitoracredi- 
tore  pignus  quod  ci  dedit  fruftra  cmir.  Ncccnim 
compararx  funt  cmprioncsf;  vcnditiones,  mli  vt 
quicmit,  rcmalicnam  fibi  acquirat,  non  quaftres 
alicnavcndi  nonpoftit,  qiiam  vcndipollcccrrum 
ct^lscmalitnsm  liJttontr.tmpt.  fcd  quia  non  potc-ft 
vidcri  ca  re$  vcndita  dc  aiius  dominio  id  adum  cft, 
intcrcmp-orcm&  vcndirorcm,  nc  ad  cmptorcm 
tiaiijreat,ledhoc.iutlocatiocft,autalmdgenu$con- 
m£iuslfen.S.vltJod.ttt.  Idautem  quddhimmcum 
eftnon  in.igi^mcumficri  potcft  S.fitustfue  Infin.de 
^&ton.Sfiiliend  C.&  ^.ftdfirem  10.  Infitt.deligM.  l.  in 
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btUeii.  §.y7 quM  fcruum  de  idptiit.& pefiltm.l.nen  vtex 
pluribut  i^Q.dt  rtgul.iur.  Ahud  (anii  cft,  fi  quu  non 
quali  fui  rcicmpror,  lcd  quali  dcbitoripltim  lus  pi- 
gnoris  a  crcditorc  rcdcmcrir.adcoquc  pigrtoiis  pol^ 
(cinoncm.  Ncccninidubitandumeft,  quin  huiuA 
motU  cmptio  &  vcnditio  valcac.  Quod  non  ob/cu- 
rc  irmuit  luliaims  in  l.fi  dtbuor  59. « princip.ted.tit. 
vbiait,  lidcbiror  rcm  pigncrarani  rcdcmcriracic- 
di  torc,  quafi  (iix  rci  cmp  tor ,  nou  tcucri  cum  acUo- 
nc  cx  vcmhco  &  mtcgia  clTc  omiua  creditori.  Op- 
ponirnimitum  luhjiiusdcbicorcm,  quipignusrc- 
dimit  tanquam  rci  fuxcmpror,  ciqui  pignusrcdi- 
mic  canquani  dcbuor  :i  cicditorc  quaii  crcditorc. 
Hiccnim  non  propriccatcm ,  qucmadmodum  illcj 
lcd  (blumius  pignorisquod  in  ca  iccrcditoncom- 
pcccbar,cmcrcvo!iiiflc  iniclligirur.nckilicctdcbi- 
cum  pioquopignuidatum  hiit.rclbtucic  tencatuf, 
lcdprccmm  duntaxatdc  quoconuenirpcrlblucrci 
quad  commutarodcbito  iii  prccium ,  &  pignoic  in 
vendirioncm.  Econrrario non  dubicatur ,  quin  crc- 
diror  indiftindc  poiHt  cmcic  pignus  .1  dcbitore, 
quiadebitor  domimis  pignoris  cll  did.t.rcfcrtptum 
11.1«  priiK.tnfr.dt dtfir.pigHor.  Plaiicli  debitorvcfit 
pignuscmcrc  a  crcditotc ,  in  eainque  rcm  (iipponat 
pcrlbnamamici  qui  cmat,  licet  meraiuris  racione 
non  magis  valcat  cmptio,  quiaieinpcr  vcrumeft, 
dibitonin  cmcrc  rcmluam,  placcrtamcnmanda- 
tuniconiiftcic,  vtcxcoifc  qui  mandauit,  &man> 
datarm$  mandari  adhone  iilc  daccia,  Juc  coinra- 
ria  obligctur  l.fi  mMdjuetotibt  iz.  i.  fibi  querum 
tnfr.  mandut, 

a  Nrr  /  mmorU  emerit.  R.  a  t.  d  v  b.  Eriam  ex 
adii  nullo  declararur  volunta$  l.vlt.  infr.dt  rtb.ter. 
qui  fubtutel.l.licet  tramfaam  xo.dt  adim.Ugat.  Ergo 
q  uamuu  dcbi  tot  a  crcdjcorc  pignus  quod  dcdic  Iru- 
lira  cmat ,  cum  rci  (iizcmprio  nuiJa  lit ,  fi  tamcn 
minorKcmcntquam  fitdcbirum,  taiiri  vidcturius 
fiiumxftimartcquanri  prcctam ,  nonquanridcbi- 
tum cft.Ht  conlcqucnccr  linc pignu^  rcpetat pet di« 
rcftam  adfaoncni  pigneratihain ,  Jiuc  doniinium 
vindicct,  quod  vriquc  faccrc  ranqoam  dominu$ 
porcft ,  diccndum  cll  non  cogi  cum  ofFcrrc  tonun 
dcbitum  cicditori ,  vt  crcditorem  cogat  poflcllio- 
nempignorisrelbrucrc,  lcd  fuJHccrcli  tanrum  ofTc- 
rat,qu.intumprccij  nominc  conucntumfuit.  Dic. 
Non  magis  potcft  cflc  prccitlm  aliquod  vbi  nulla 
cmptiocft ,  quamaiiquaclTccmpriovbi  nullupre- 
ciumcftjcumliibftantiacmprionisconlift.ntcx  prc- 
cio l.i.ii.^.i.l.paila ctiutnitaji.vcrf.PaulusnotatjnfM  ' 
itwr.empt.li.deTtrferjKut.  Ergocumrci  fuzemptio 
non  c6tiftar,nuliaprcci)  coucnri  rario  habcri  porcft 
in  luendoautvindicandopignoie,lcd  tancuacbiarf 
quaricaris,nec  minus  fi  dcbitor  pluris  pignus  cmcrit, 
qi;a  in  dcbito  fit.quam  fi  mmoris.  Id  cnim  tantii  of- 
Krrc  cogctur,quodcftindcbito,n6  quodinprecio. 


, I  ^  Dcbitoris  filius ,  qui  manet in  patris  potcftatc  fruftra  pignus  a  crcditcre 
patris,  peculianbus  nummis  comparat.  &  idco  fi  patronusdebitoris  contra  ta- 
bulas  cius  poflcffioncm  acccpcrit,  dominij  partcm  obtincbit.  nam  pceunia, 
<juamfiliuscxrcpatris»inprctiumdedit,pignusliberatur.  ^ 


"  Ad^.\.Dthmru. 

Rat.  dVb.  Qui  emit  pignus  a  crcdirore  iurc 
crediroris  diftrthcntc.non  tantum  poflcflioncm  rei 
bbligatx  nandic^liari      cum  doiouuuin  L.  ^.fiifr. 


/.  non  tft  namm  4  5.  in/r.  dt  ttqmr.  ftr.  iemin.  a(^e6  vt 
dc propxictatc  vindnon  poifit  /.  qut  a  crtdttortiS.C. 
de  dtfirdS.  ptgnor.  Atqui  ponimus  dcbitoris  filiutD 
pignusa  pactcdatiim  cmiflc  a  creditorc  ritc  diftra- 
iicncc.  £1^0  diccittium  cft  doitupimuiei  obUgf^ft 
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acquiii  filio  nftn  patri.  Et  conlcqucnier  fi  dcbuot  IJ9.  jfr  ugul.  i«r.  Ergo,  vt  P.ipini.inus  hicte/pon* 
^ueritlibcrririxcondtcionis.patrohumciuspctcn-  dct ,  filius  dcbitoris  in  pams  potcftatc  manens, 
tcmbonorum  poflcllioncm  contra  libcrri  rabuUs  fruftra  pignusa  crcditorc  patris  pcculiaribusnum- 
obnon  icliAamcilccidirumportioncm(nullofci-  miscomparar.  Tunccnminliusfamiliasfibipotcll 
licct  iam  iuperftirc  hiio  vcl  co  ritc  exhcrcdaio  re-  ac<]uircrc,cum  patcrnon  vult  (ibipcrfiliumacqui- 
iftcquc,  vtqucrclam  proponcrc,  actncaobtincre  ri,nonautcmcumacquircrcpatrinonpotcft,necfi 
nonpolltt,  vcldcniqucabJbncntc  (c  bonispatris,  patcrvciit.  Dicc$,tanto  magispcriruttcnduin  crtc 
vtIultinianu5CXpIicatinnM<r/«f«jf  iitot.^niiUam  lilio,  vtfibi  acquirat,  cumpatrtacquircrcnonpo- 
dominijpartcmincopignorclubjtutum,tanquam  teft,nccliamboconlcnnant.  Quid  cnimrefcn.aj» 
quod  in  nonis  moricnns  tibcrti  iion  Kicrit ,  lcd  in  patcrfibipcrfiliumacquinnolit,anciacquircrc  fi»  " 
bonishlij,  qui non libcrrus ,  lcdingenmutiiit,  vt  liusnonpollit?Sedrefpondcopnmaminacquircn- 
porccxlibcro&  lil>eranatusr;f«/.  1  ftu.  d<  ingin.  tn  docaufimc|]cpatiis,lccundamhli;/.i.C.</«i4<fmi«. 
frnhtp.  Nccquod  filiushjcinpatrispotcftarehicrit  4dbeMr.pcf[(ff.ftftnt.  vtproindc  quodhiiusf.uniiiat 
cmptionis  tcmpore  .id  rcm  faccrc  vidotut  :  cura  patii  acquiicrc  ttiam  volcnti  non  poteft,  nccliSi  A 
eriain  vctctc  1'aiidcdarum  iurc  liliustamilias  ac-  pollit.Inftabis,CurcrgoPapinianusdilbnguir,anex  "* 
qililitionis  capax  ciret,nolcinc  patrc  aut  non  valcn-  pcculianbus  nummis,an  cx  alus  fihus  paternum  pi- 
tchbiacquircrc,vt  contiaiiiuctcratumcrrorcmin-  gnuscoinparaucrit  ?  Namcuinaitfruftiacumcoin- 
terptccumrxpmsdocuimiiscx/.-f.^./iJcj-jf/iw/rf»»!-  pat.irc  cx  nummis  pecuiiaribus  ,  hocipfo  fatctuc 
ti.ufMpT.dctdiHd.l.u  (fut  \mts\\.^.vlum.  l.tnmhtres  aliuddiccndumcllc.valctcquccmptioncm.fifilius  »». 
jijnfr.it  aiqnir.litrtd.l.ctj^i  i6.^.fi pdttrfilttit.l.lm-  cx.ilii$quamcx  peculiaribus  nummis  comparaue- 
ftrurcr  ^c.ad  SC.TribtU.l.i.Ctd.qtiiadmttt.Adbtttir.  nt.Etlancitacft.  Valcthoccaliicmptio ,  non  quia 
ffjftf  Atquinonpotcftp.ucrpignus  liiumcmcrca  patcrrcm  lam  (iiam  acquircre  hbi  vno  cafu  magis 
crcditorc.ncquidcnlpcrliippoliramfihjpcrfonam,    quain  aho  poftit ,  lcd  uuia  cum  ex  aJiis  quam  ez 

quiarcilii.ccinprionulht  lt,  vtdiximujadinitium  proleciitiis  &  pcculurious  nummis  fihus  pater- 
huius  lc^is  ex  l.fi  mdndducrt  ttbi  ii.  S.fi  ht  quoTum  nuii;  pigiuis  a  crcditotc  comp.irauit ,  cmolumcn- 
tafr.msndat.  Ergo  nonpotcft  oarria  potcftasiinpc-    tura  ahquod  cmpnoms  cft,  quod  patri  per  filiutn 

dire,quinhoc  Ultcincaliipoliitfiiiujpatristcm  l\-  acquiripoflit,lbIicetvtincipiatpatcrrcmfuamha- 

bicmercnonapatre,  led  acreditore ,  licutis:aiius  bcichbcram,  qux  antca  tuciat  pignori  obligara: 

cxtiancus  quilioct  :  ptirlcitimciim  nidlain  co  hat  Habcic,inquam,exnouacauLi,idcft,cx  vcnditione 

Iniuria  aut  patn  aut  crcditort.  Minus  ad  rcm  facir  pcr  crcditorcm  faib ,  &c  eodcm  pcnciuie  quo  ha- 

quod  in  propolita  huius  i.  fpccic  hhustamilias  ex  Dcrcr,lire$crcditonsfiiiflct,poftquamitareccprfi 

peculianbus  nummis,  id  cft ,  vt  bcne  Accurhus  111-  cft,  vt  crcdiror  rcin  libi  obligaram  pcrindc  ac  fuajit 

tcrprctatur.cx profcihnispipnuspatcrnum corapa-  pollirdiilrahcre ,  ciulquc dominium in emptorem 

raucnt.  ConlUtcnimquoticsdc  dominiorci  vcii-  mns(cucd.l..i,{uprAlnttttfitmatm^64nfr2cM<futr. 

dita- quinrur,  cuiacquiratur,  nontaminfpiacn-  rrr.i/»»»».  Quid;  inquics,  Annon&idcmcucnit, 

dumc(rccxcuiu5j>ccuniatcscmpralit,quamcuiui  cum  cx  pcculunbus  nummis  fihus  a  cicditorc  pi- 

nominc  &  cmpta  fucnt,  &:  tradita  /. qut  altaidi.  C.fi  gnu$cmit-Nam&: hoccafu  pignus  hbcranu^.vt  Pa- 

tptiidlta.vtlfib.  iiilicumcomparatacftcx  nummis  pinianusfubiicit.  EftigituraLquodcmolumcnrum 

pupilh  vcl  mihris  l.tx  fdfft  jx.  rtrf.pldni  in^.dtpt-  patris,hocquoquecalucxcmptionc.qu.imfihusfa- 

ml.l.fivt  prtpoHts  %.Ctd.dt  rei  vtudK.l.i.tnfr.qudnd.  miiias  fcccnr.  Rclpondco,  Imovcro  nullum  cflc 

txfdH.  fttrtr.Ponimus  autem  &  filiumfamiliascmif-  hoc  cafu  parns  cmolumctum ,  quiapignusex  ipfius 

ic(ibi,&liionomine,tiuamniscxpeculioprofcdh-  p.itris,  non  cx  filijpcainia  libcranim  intclligitur, 

rio,  &:ei  non  parri  traditam  rcmhiiilc,  vt  taccam  qu.indoqtiidcm  pccuhumhcctlit  hliifamilias  ma-  ' 

pcculium  prolcditium,tamct(i  fit  patns.eflc  tamcn  giv  t.imcn  cft  parns,  qui  ob  hanc  caufam  &  dc  pccu- 

«riamfiluhmilus,  &:vcluripatrimoniuniciusccn-  horcnctui,&pecuhumfihoadimcrc,  autintotum 

(enl.i.S.ftdvtTuml.pdtrn7.  fupT.demintr.l.dipifut  j.  cxpanc  pro  arbitno quandocunquc  potcft,  dura 

S.ftttdutm l. quetta  ^y.S.vUim. &pdf  infr. deptcul.  nc dolo  in.ilo d.l.i.S.ftd  vtrum & d.l.pdtrt  xylde mi- 

D  E  c.  Filiusfamilias  in  patns  pofcft.itc  manens  ntr.l.quuergt  i6.tfiintmdiumrdttent  11. l.ptcuUum  40. 

qpicquid  acquirit .  euamll  vcht  fibi  acquircre  ,  wfin.dtptcul.l.i.%.ul.tntcrdumi^.dt  tn  Ttmvtrf.  ^tc- 

acquitit  tameii  patri,  &:qiiidcm  ita  vt  nc  momcn-  cium  autcm  quod  cx  caula  eraptionis  foluiturom- 

to  quidcm  tcmporis  conliftat  acquihtio  iii  pci-  ninoncccllccrtcmptonseflc,  vtpecunixnumcra- 

fona  fihj,  nonmagisquam  mpcrlonafcrui.hquid  tz  dominium  tiansfcric  poflir  in  vci>ditorcm  l.tx 

feruus acquirat ,  dummodo  vclit  patcr  fibi  acquiri  tmpte  n.S.i. iHfrJtdcliin.empt.  Nihil  crgo  acqumrfi- 

Ifldfttycf.dtdcqutr.bertd.  NuUaenimhacpancin-  huspatn,  cumex  nummispatcrnisloluitprccium 

mfiliumh»mili.:s &  lcruum difTcrctucft , nifi quod  rci paternx, quam cmit.  Et quod hoc  quoqne  cafu 

fcruusacquint  dominoctum  inuito /.trww  Hf«»f«  Pignus libcratur,  non cx  eo  fit,  quafi  fa<aumfilij  fi-  / 

^i.Mdcqmr.rtT.demm.1.  fauusvetdntc 6i.devabjibltg.  berationcm  patriacouilienr :  fcd  quiapcrindccfle 

exrra caufam  hcrcditatis  /.  qut  in  Micna  6. l.fiquu  mt-  dcbct ,  acli  patcr crcditori  pcr  filiuin  foluiircr ,  quo 

bt  15.  S. lujfum  dt dcqiitr.htrcd.  l  ilius  vcro  patri non  calii  non  dubitarctur  qnin &  para  patri  hberatio, 

nifi  volcnn ,  quiaiplc  cum ht Iibcrhorao,  & habcar  &  pignus  quoquc  pcr  conlcqucntias  neceflarias  h- 

caputinciuitatc,  acquircrefibipotcft,  vtdiximus.  bciacumcirct.Cum  vciocxaliisquampeculiaribus 

Ergofatcndumcft  filiumfamihascmenteraacrcdi-  nrimisfolurioprccij(-a«aaeftcrcditori,nonquidcn» 

torcpignusa  patrcdatumcx  nuraraijpcculi.anbus,  ab  ipfofiho(numrajcniraquannimuisaJicni,fitr»- 

vclpatnacquirercvclnihilagcrc.  Atquin  parnac-  diricflcntfiho,a:quipatriacquircrcnrurpcrfi'lium, 

quirere  nonpotcft,ncquidem  volenri.quianccpa-  ncc  promdc  alio  iurc  ccnlcndcbcrcnr,  quampccu' 

tcripfcrcm  fuam poflcteraere,  &fibimagisacqui-  liarcs)  fedabahoquidonatufihovolucrit,vrriun- 

Kre, ciimid  quod  lamipfiuscft  magiiciusficrinon  qua videri  potucrir  pccuniaquacfitapatri,  lcd rc<!U 

jiolfit    fi(  as^m  l^tfiK.  dt  4S19H. l.  fHH  Tft  txfknbmk  crcdiioa  nomuic auncnfilij f  i^jnuspatcrnu  craen- 

tie,acq»ir 
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ds.acquiritur  cmolumentum  cmptionis  patn  pcr  aux  ipfo  lurc  nulh  cll .  &  iiiualida.  NoQigituc^ 
fiUum,  vt patcr no modA tem fu.im libenim hahfi»   neripoieft,  nniu  pecamc ibiiiiuinepipitis  Ih' 

incipiatjicdncquc  ctcditori  amplius  ncquc  cxtra-  bcrctiir. 


Dr. 


Soflicit  ad  liberationem  pignoris ,  vt  • 
ckbcrur  crcdicori  ex  ea.  cauu  pto  qua , 


qoannim 

p^us  datum  cA,tantundcmczpccunia  dcbitoris 
aacredtroretn  pcruencn  t,cuius  pccunia;  rctincndx 
noii  aiia  caufiin  liabcar  CK<litor,quimquiacrcdi- 
cosiic&quje  ca:ila  lin6cflc(,condi^oactencic* 
nipcteditoracle-jpeoinlSieftituendam  ,qdta  lcnH 
pcrbonu  &  .rqui..:i.  cit,  pccmiia  mcam  ijii.r.id  rc 


ncoquinumerauitpecunia,  tcncatur.  Itaq-,quod 
in  ipcdc  hiillH$f apinianus  ncgat,valcrccmptionc 
fa6bmiliIio  ,non  iUam  duntaxat  rationc  habet* 
quod  filiuscotempoiefiierittn  patris  potc(bitc,led 
hancquoqucquodcx  pccuIiariDus  niimmisprcciii 
iblaencqua  pofteriorc  cadonc  ccllantc  piiot  vti- 
non  fiiflicciec ,  vtemptio  impecufetut,  fir 
h-uflra fa(fVa diei dcbcrer.  Ilhiii  vcro  (iignu  obfcrua- 

rionc  cft.quod  quauiv  luilin.m l. (h  BfonetC.&l.vlt.    iinc  caufa  pcnicnctat ,  milu  abs  tcrcddi  i./i c ni{& 
Cti,ithm,  ^bbtr.  cftecerii  Hliosianulias  capaccs    Tifmm  ^i.tnfin.fu^. dt ret.  (rejit.  At<iiunti\limoXm 
acqiiircndoruin  /ibi  adiicntitionim  omnium  lolo    ditoi  hic  caiiGn'.  Irilnr  ictiiKndx  pecunix  quam 
Jiatncxccpto  &  conceUb  vfutrudu.Incorrctlata- 
meli^teittUMnctiam  hodic  lentcntia  huiuv  ^.quia 
in  nijmmispecoliaribus,  &gcneralitciinjprofcdri- 
tiis  omnibusniliil  lufUnianusinnouauitrf./.  (um»~ 
jfirtltjMfnHap.  Plancquod  diximusinnumniisad- 
imiritw»  aliud  reipoaiiinun  iuiflc  Papinianum  t  ii 


hhu<>pro  vcnditionisprcuo  cxtcpattis  fbluit,  cuiii 
tanauam  vcnditoirctineieiioapoffitiure  predj  eic 
caun  eius  vendidonis,  qux  non  valuit.  Siipereft 
igitur,  vt  pccuntam  Hbi  folutam  in  prccium  reri- 
ncat ,  &  imputct  mdcbinim ,  pro  quo  pignus  accc- 
peiat ,  &  coniequctei«vt  li  quanricas  piccii  non  mi- 
modd  nontni(liri*iilio  (iitflentabextnneo,  fedi-  nor(itquaAtttatedebiri(hoccnimomnimbdoexi^ 
pfius  nominc  ioliinp:^noratitiocrcdirori.idniitrc-  pitur ,  vr  pi^nus  libctari  poirt .  ciiius  lihriandl 
dum  hodic  cii  indillinctc,id  ci\ co  quoq^  calii  quo  caula  mdiuimia  eft.,  vt  loties  uiximus  cx  Itg. htre- 
ipH  tilio&milas  ttadiri  fint ,  quia no  idcb  acquirii-  4rr  xf.  i.idm  tkfintMirfiifr.fMuLtrt^.tim  bimti^ 
turpatripci  hliiiin,vroIiin  fcdiiliofbh  ,  obRlquc  tAriam  6y.  infr.  de  tuul.l.quandiH  C.CedjkiUpucl.pi' 
picaii  cx  eiulmodi  nummis  iblutu  non  cx  patns,  gttw.  )  non  ioliim  patctipte  idcm  dcbitoi  lutc  cu- 
kdex jilt|  pecttnialblnt&vidai onnimododebet.   iuidam  compcnfaaonis  hberecur , vt  in  Itg.fiami^ 

a  T^dmfitmimiiimfiimtxnfMrit.  Kat,  mnf  iS.](ijpRi4c4criam  pignu^i  ipfnm  cxtin 
s  y  B.  Non  libcratur  pignHs  ,  nifl  tott  p<cunia  non  mJhus  ^nim  (i  i  parrc  ipioia^  ibluriopio- 
qu^dcbcturcrcditori  folutalic  vclabipfoacbitorc  poncretur.  Niliil  cnim  rcfcrt.vtinfiipcrioribusdi- 
vel  laltem  ab  alio  iplius  debitoris  nonuncivela-  *  xitmu ^anacditor  pccuniamipatie  ipibcpd^in;' 
litcr  civdtiori  fiteritfitis&dnm  l.Jirem tf.i.tmilk  quedebitoreacccpcnt,  quocaninemodbM^ueii ' 
ptcuniafufr.  Atqui  ponimns  fohitain  tuillcpccunia  quin  pignus  libcratum  cllct.an vcro i  filiofolucn- 
nonapaticdebitoie,(cdafibocincntcrcmpatris,  tc  cx  le  patris  ,  quomuis  fuo  noa  parns  nomme 
nee  pattit  nomine,  ied  ipfius  fiiij :  nec  ficniquc  quories  nequc  Iblutionis  &cicndx  caufam  vllafi- 
'  pcoocbito  ,  (cd  pro  prccio  cmptioni-. ,     i]i;itlcni    l;us  !ial->i!:t,ncsi,  lnlM  t  crrdirorpccunia:  rctincntl^. 

%  ^  Soliuapecunia,  creditorpoHcHioncm  pignons,  qux  corporitlisapud 

cum  fuit,  rcllitucredebet :  nec  quicqu.im  .implius  prxftarc  cogiiur.  Itaque 

fi  medto  tepore  pignus  crcduor  pignondederit :  doraino  roiuetepccuniara, 

qi^jyjgijd^buitJecQdipignorisn^^  dabitilr,  ncoi  rctctiorclinquctur. 

*  featnid.*'^^*^^       inttUigitur.  Quod  lufiicit,vtnonnifitota(umma 


R  A  T.  DVB.  lurc  fuoficitcrcdiror,quipit»nus 
fibidatumaiuo  dcbitorc,  dat  etiam  ahj  crctficori 
fuOpignori.  Id  cnim  undcm  teceptum  cft  a  pru- 
•  dcnribus,  contra  iuris  ngoicm,  qui.iliudliudctc 
vidcbatur,ciiim  pignus d.ui  non  pollic ,  mli  a  domi- 
no  Ijduiurtt  lo.vbi  diximus (upr.  Crcditoiautein 
non  lit  dtuninus  i^.  tkm  &firtM  }$.  i.i^.  ^ex 
fomma  iquitate  ob  vtilieatem  commcrciorum , 
portquam  viilitas  pignorum  irrcpfit  l.>\ui.xustm  14. 
%.i.^,itftam.(n^.  &iUoeriamiuiucoiotc, 
qnM  ciedtcor  pignonttitius  omnet  pignciis6ur* 
ftus  fuos  ficiat ,  quainuis  poftca  imputandosin 
fottem  leg.  i.&  t.  Cod.  b»e  tit.  frudus  autcm  ici 
f!t  vei  pignori  date  lioeie  lvUm.infr.dtv[urp.  Eigo 
ficrcditorpi[.;norarit!usp!pnus  tibid.itu  pro  cctum 
alij  dcdcrit  pignon  pro  ducciuii,  non  cil  autUcn- 
dus  dcbitor,  iicentumdttmtaxacoblatis,<juxiDie 
dcbct,  pignnratitia velitagercadpignorisa  icoari 
iciUtutiosicin :  nili  pneterea  ofFetat  ccntum  alia, 
ideft,intcgta  duccnca,  qui  (ccundo  cicditoridc- 
'  bentnc.  Quomodo  cnim  fieri  poccft,  vt  o^npris 
(Vinaibim  quod  pro&cnndocKditoieritereAe^; 
€Olltiaduin  crt,  iiuiito  co  liilhiliiatur,  oblatami- 
■  tlote fiimnu ,  qttil^qua  ipli  dcbcatur  l  Qoando- 
,  anidem  voluntaie  pctmi  debitoris  pi^nusqnodei 
dainofaenttCttajnaedimiicieditoai  obi^pnun 


foluta  qu.T  crcditori  crcditoris  dcbctur ,  lucre  pi- 
gnus  pollit,  d.  l.  diena  10.  l.  prttvti  ij.fupr.btt  rlK 
Ncc  vlla  in  co  ficrividcnn  iniuna  pnir.odcbirori, 
qui  vriquc  aductfus  proprium  cieditutcm  h^eie 
porcft  tcgrclTum  pij^noradria  adione  ad  conft- 
ijiicnd.un  iiidcninit-tcm,  cbid ,  quodpromaiort 
auanritatc  pi^nus  alij  dcdcrit ,  quam  pto  auanta 
nbi  datuin  (iriflet.  Dec.  Rcfoluto  iurc  datoti^ 
rc  lliliiirur  ii!s  jcccptoris,  vt  lolcnr  loqui  noftri,& 
Yeiillimum c.1  ex  /. Ux rciiigali fitndo ^utnfr.dtpfgim. 
i.  vbi  Mtcm  4.  dlus  l.ftex  duebia  %.  ftd&  MmtSm  . 
infr.de  in  ditm  addid.  qiiia  ntcplus  iuris  inalium 
transtcrrcquifquampoccrt,qu.im  ipfc  habcatF«/{. 
lantofAviarif  ^uderenil.  iur.  Arqui  primuscicdi- 
tor  qui  pignus  libi  a  debitoie  iiio  daium  ah;  atm 
dirori  pio  maiori  quantitatc  pecunbe  dedit  giU 
gnori,  non  h.ibuic  ius  obligatxicirc»ncnd.tr,niiI 
quoadufquc  Ibluu  ci  eflctpccunia,  qua:ipfi  non 
quz  ab  ipfb  dcbeatiir ,  &  quamuis  extacitaipiiua 
vohintitc  crcditor  idcm  pignus  alij  fuo  ciediro- 
n  dcdille  vidcatur  i  debct  tamcn  ciulinodi  taa- 
ta  Tolttritas  lacttam  qitfoque  fllam  iriteipretatio» : 
nrm  admittcrc  ,  vt  ncquc  longiori  tcmporcvo*" 
lucrit  iiecundum  pignus  durarc  ,  quam  quo  pri'"' 
pifim  dlinniltnn  Cflct ,  ncqoe  pro  nuiori  quan- 
ntaie,  qaibn  pco  ^uaipiep^asdediflcc  J^ni^ua 


Diyiiized  by  Google 


73t          ANTONII  FABRI  l.C.  RATIONALIA      '  ' 

▼t  hadlcnus  nicliorcm  fujm  contlii.ioiK-m  faccre  lucrc,  aut  fi  (ccunciapignoiisdatioabeoEidapor- 

credicorpritnus poflcc,  qudd idcni pignu:  cicditoti  ict  rcm  ubligatam  amccic fiipi»CMIM|lnmimrill» 

fuoitcruiTidarcpignotiiionprohibcrccur^icdtaine  cuius  dcbicor  fuit  dominus  ,  qui  pignus  dedir. 

dcrcnorcm  ac  duriorcm  dcbitorisilii  ctufamfacc-  Quod  t\  Papinianu  (ic  vclis  incclligcrc,vtctcdito« 

rc  cadationc  non  ponct.Ergpdiccntium  cfV,quod  ad  nihil  aliud  cogi  ponir,<]uim  ad  corporalcmpof^ 

Pa^inianus  hic  le^ndct  loluta  crcditori  pisno-  iieilioucm  rcibtucndam  vt  cxciudas  qiunco  w^- 

lantio  pcT  debitorcm  pecunia  quam  ip(c  aebnir,  rior  res  obligau  b&i  6t  dolovclcQlpa CRdiftttii, 

to^cndiimcflcacditorcni  c]uipnorc  locopignus  f;i!lain  cffiacs  Papininni  fcnrcnriam.cum  ncciuc 

acccpic , vc  ooipotfalcm  podcflioncm  quani  pignus  rcflitui  videatur rcs,  quz  dctctior  icddicuc,  lcd do- 

•edpiendoiiaftascft,  peraiAidfKmpignorariciam  lo  porius  (acrre  vidcatur  ,  qui  dcterioicm  red> 

tcditunt,  ncc  nmplitisquicqnam  pr.rrt.irc  co<;i  dc-  dit  /.        fi  redditd  fupr.  tit.fnx.  1. 1.  %.f.  resdep9~ 

bicotcm,  vc.pignus  a  lc  datum  iibcrct,  iJ,cll,non  fita  16.  infr.  dtptfit.  l.  mduar.  7.  &  fcq.  Cod.  hottit. 

eciam  ad  hoc  tcncri ,  vr  pr.-cccrca  oiFcrac ,  vcl  prx-  Adnuctamus  crgo ,  quod  res  cft ,  Papinianum  de 

ftct,  quod  crciitoris  acditori  amplius  dcbcatur,  dcbicorcloqui  nondccrcditorc, cumaicnihileum 

qu.-unujs  primus  crcditor  qui  fccuiulo  idcm  pi-  amphiis  ptzflate  cogi ,  rciiicct  qudm  vt  foluat  id 

gnusdedic  pro  maioriquanriiatcpccunixnonali  u  lum,  qaodfiio  ciraicori  dcbec,  nonquodac- 

tcr  iucte  illudpoiiit,  quimfi  totum  oifcratquod  aicoraljjfiiocreditori.  Non cnim^idenFOCeft mi- 

dcbct,  ncc  libcrctur  olFcrendo ,  qu.-intumlibide-  nns  fblutfle  is,  in  quem  amplioris  (btnms  aftiQ 

bctur.NihiIcnimcomirii::ich.ibctpigiiusprimum  iion  compctit  l.  non  pc!e(l  Tidtn  117.  de  vcrh.fipufic. 

com  iecundo  ninquodc.idem  rcscll.qiue  vtroquc  Huic  vcro  iocerpieuuoni  noili«,autctiamcmca- 

aontta^  obligata  ibit,cumq-,  pignoratitni  aaio  datiQiii,l!dtdienei]idebicormecmncdiletemiKi» 

aafeuurcx  conrraflu  pignons  l.i.fi/pr.l.pen.  tnfr.  quamfupplcrc,nc-quid  obfcun  autsmbiguircina- 

ficnti  non  potcfl  dari  primo  debitoriconcracrcdi-  neac,  quadranc  opcimc  icqucncia  illa  omnu ,  qus 

COlis  iiii  cteditorem ,  cum  quo  non  conttaxit,  iia  per  illarioncm  Papinianus  lubiidthis verbis,  Itdqnt 

neque  xflinMntla  cft  ez  eo,  quod  primus  crcditot  ji  medie  tempcre  /x^.ikj  credttor pigntri  detlmt ,  dcmint 

pignoraritius  crcditori  fiio  titbcat,  fcdcxcotantii  feluenteptCHHiamquMmdtbuit  fecutidipiflreruiitfiuftr- 

^uod  luo  crcdicori  dcbcc  priiiuis  dcbitor,  qui  pi>  fMiUtd^^m^ltqiltrimtierelin^ufr.ir.E&tenmJi^ 

fioit  dedit,  9c  hic  piocnidubio  Papiniani boc  iUario  incpcafi  in  ptarccdenubus  dtxiflet  Papinia* 

.  lenftseft,  fluc  diAionem  Miier,  qux  in  texm  niis  «reditorem  pignoraritium  ,  nihil  aiiud  prat- 

dceftaddcir  vclis  ,  luicm.ThsfuppIcrcadvcihum  ftarc  cogcndiim  pcradboncm  nr^noraritiam quam 

cmricr.  Nam    icieras  cum  Accurltovcibumhoc  vtcoljpoialem  ^ignocispofleliionemKftituataar 

«#  (Ttikmm  ,  fitdes  omntno  ridicnhim  Piipinta-  diron.  Quid  enim  hoc  cnm  fliocoromniiehabecr 

ntnv,&:rfrpondcntcnidc  c.ifii  prorfusindubitabili.  Ccd  crir  congrucnriflima  fi  fiipcriot /cntcncia  ad 

Quid  cnma  aliud  poflit  dcbicoi a  aedicorc  pctcie  dcbicorcm  rcieiatur:n enim  verum eft,vt cft,debi- 

peiafijoncm  pignoraritia ,  nifl  vt  cofporaiis  pofleA  torcm  aeditorit  qui  idem  pignns  aiij  aeditori  pf« 

nopignoris,  quam  in  CTcditorcm  tranftulit,  hbia  gnori  dcdcrit,  ninil  ampliv;b  prxflarc  cogi,quam 

Cteditotc  icftituatut  ?  An  fbrtc  Papwianus  cum  vt  cam  pccuniam  foluat,  quam  ipfc  dcbcat,  non 

cotporah  poflefltonc  locuius  eft,  dc  natnrali  etiam  quam  aeditoi  iiio  acditoti ,  prorius  con- 

Cinrum  (cnfit,  viduilcm  cxcludcrer  ?  quomodo  icqucns  cft  ,  vt  ca  pecunid  folutS  ,  qucmadmor 

apud  Acoufium  quidamintcrprccancur?  Scdhoc  dum  pignoru  pnmi  vinculum  colhcur,  ica  fccun- 

tociimmigatoriumcftcu.n  ciuilispoflclTionarura-  duni  pignus  quodiprimopendet  tanquamaccel^ 

iem  pleiumquc  concomicecur,  prx(crcimver6in  ibrium  quoddam  i  prindpaii ,  xqu£  peieat,  tc 

ittftocreditorcpignoraririo,qucmconftatpoflidc-  extingiurar  t  ac  proinde  tc  neqne  peiieoirio 

rc  fibi  eciam  ciuiWr,  qtiodad  omncs  caufaspra--  pi;j;r,ons  fccundo  crcditori  cbmpctat  ,    11  pi- 

Cerquam  quod  ad  vfiicapioncm  li^.ftrni  ntmmt  gnus  non  pollidcat  ,  ncquerctcnaofi  poflidcac» 

|5.  (*/.  di  vfiutf.  Pnrtct^  id  qaod,vt  iwm  Accnr*  qnia  taro  peiftcurio  quam  letentto  p^oiif  pni^ 

fius  difputar  rcfittiievdt  vcrbum  ,  quo  iiic  Papi-  mpponir  pigniu  aliquod  in  neccffanum  anrecc- 

nianus  vtitur,picnillimam  habct  hgnificarioncm  dcns  /.i.itip.  de  pim.  quamuis  ictcntio  pofliclo« 

Ug,  vUtMiut )  8.  §.  ui  TauiMA  infr.  de  vfur.  leg.  refii~  cnm hal)ere,criamii  pignttsnulhim  fic,  viin  Ug.fi im . 

tvtre      /ft;.  rifiitutre  75.  de  rcrb.  fignific.  vt  proin-  itren  y^.de  cendifl.iniieb.teg.inheciudicium  14.  i.i.jifpr. 

dc  non  nunui  auilcm  quain  nacuiaicm  priiliriho-  cominun.  dmd.  Subiillcntc  nimirum  aha  caulam- 

nemconcineredcbcat.  Necminib  tarren  tK  gatut  fta  ,  qux  porr^  hic  ,  nuiio  iiikfiftente  pnnfpes 

Idem  Accurfius ,  cum  Papinianura  fic  irtciljgit,  vt  fiibcflc  nuHa  poieft.  lunge his  quz  dixipllpTir^ 

creditor  pignorariria  conuenras  poflefliodem  tan-  C»d.fipigiim  figntr.  dM.  fit  Ug.  gregt  ij.i.dmpigfun 

tum  pii^noris  rcrtirucrc  tcneatur,  non  ctiam  j^>ignus  infir.  depigtur.  Ug.  dt  4cctftonAm  14.  S,  ^fi  mSifif 

quoddcdiiaeditorifiio  Iibcraic.  Namimo  verd  ifim ii^MdtmfJtiiif$r.fr^trmt        2^^.  *^ 

JtbenicBenefietiiiyfivellcripic  pignusaiedatam  *.  '  ■  .- 

41.  Patlti  libco8.Qii«ftionBin. 

T3  Em  alienam  pignori  dedifti ,  deinde  dominus  rci  ciuscflecccpifti.  da- 
''^^tur  vrilis  a<fl:io  pigncraticia  crcditori.  Noneft  idem  dicendum  ,  ficgo 
Titio',  qui  rcm  mcaohligaueratfincmcavoluntate,heres  extitero.hoccnitn 

modof  i^ons pctfccuao  ^Qo&cdgfldanoocft  cffiiitg^iftcquc  \ti<\uc  fufiiciec 

adcom* 
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adcorapctcndam  vtilem  pigncratitiamadiioncm,  cun  Jem  efTedominum,  qui 
etiam  pecuniam  dcbet.  Scdliconucniffctdcpignore,  vtexIuoineD^iicioU'^ 
guacur,  improbe  rc/ifti(,<juo  minus  vtiiisadio  moueatur. 


 ^  i<^>ii|MKift^vTproiiKleetineffdadoAoaigotirm'. 

quinon modo  concr.i  fadlum  fuum  vcmrc  vclitad 

•  *RAT.  OVB.  Quikjuijagithypothetfam^dc  iuam vtilicatcin,quodnunquamfcrcndumcft /.M/f 

hacemmPnilllshkrnidbit.^aampoilespjgno^  mmm  i^.fifr.it  *ibft.  l«ietiamconhapiopria« 

per&cndoDem  appcllar ,  hcct  eam  fuo  raoie  ^  fiiamadfitniarionem,quodfcmperdoloproximum 

gnondriamvoccr.vtin  l^.i.i.mfrJtexttpt.mtt'  eHl.fiqukddfirmttutrn ^.fuf.dtdoto.ilultanm i^.S.HHd 

W.)  probaie  dcbct  prxcisc  rcmin  bonisdcbitoris  t^mtn  wfr.de  acbou.tmpt.  Von6  improbitai  »mni« 

filUieeorcmporc.quoconucniebatdcpignorci.d'  «oercend^cft» ^vindicanda,  laitcmdatavtiliali- 

futminm  i^.S.ipM^SiamirfT.Atfipwljf»*fri6m  qoa  non  fibm eJtccptionc ,  (cd  ctiam ,  ii  opus£t, 

6.&l.vlt.C.fi  altnijaptjinoT.djt.fit.  Nam  aimpigno-  aClivne  l.fiquii dolo    .i.i  mfiti  f»fr  ^trrittiit.  ElgO 

lisobligauo  rcm  ijplamalhciac,  dcquaoblieiada  crcditori  hoccaiii  accutnniodandaeA  vtilis  hypo* 

agitur,  GertumeftnonabaliopoflSriemobll^ari,  ihecaria,a\ilMi^pluitiiaIicer<lire^,vtfcriptom 

quamqui  ciiisdominiis fit,niliproporus  incontra-  cft iii /.f»wj r«  ^.C.JtAUm.reipipwr.dut.ftt.  F.t  hxcratio 


hendaobiigacionc  voluncatcnidomimiiuc  cxptcl- 
^tmfiaendtam  intcrucniile,  aurciusratihabitio- 
ncmiccatnm  fuiilc,vtinij(/»i>4r«  to.fitfr.boftit.t.fi 
ftHimi6.%A.ilifr.itftffm.  vclobUgatam  rcmfuillc 
iob  haeeotMliCfonetti  in  dcb  itoris  domi  n  ium  quan- 
doqae  penieiiiie(,vtin<U^/nNte».  i6.ijtitiium.yA 


cft.quam  Paului  noftcr  .-idictiinfinc  iuuu$le^s,vc 
polkadiccmus.  £x  qua  rariontf  jwndl^nntit,  d»- 
darc  Paiihini  liic  cicditorc  ignor.uuc  rcm  ciHs 
alicium,  qua:pignon  dabatui.  Namli  fcicbat,!^ 
poiler  mcndaciitmoljxicci«  dcbitoct,  qnivtiq)^ 
icieniemdeciperenonpotuiiler,  quemnccccrrio- 


denique fnifledebjtori iam  tumdd)itamcAm.eam   tafetlebaerar/.i.i» fin.ataaion.'hnft.l.tuttr  16.^.14» 


fin.fufr.hot titdjtantfiftit  16M  rei  vtnriic.  Et  iralocoS 
iucPaubconcilianduscft  cum  d./.t.ii«/iijiMr.vbine- 
gat  PapinlUna»,  jn  ipccicm  alienx  rci  coliara  con* 
ucnrionc  pignoris ,  poftca  qi?x/jrodebirori  Jomi- 
nio  dandam  cflc  volcm  adioaem  hypothccaiiam 
creditori,&dtaiiiikm  retentionem  ti  poiJeiTorpi' 
gnoris  inucniarur.  Dc  illocnim  crcditorc  Papinia- 
nus  dilcr  tc  loquitur.qui  rcm  ahenam  cllc  non  igno^ 
^  Ne  dubitaxe  quis  poiTit ,  aUud  cum  refponiu- 


^Hgab.ir  l.i  .iti pniuip.eod.tit.  cx  c.  iLilicct  caula  ,cx 
^ia  doroinium  iiibinde  acquin  pcr  Ibluooaem  & 
tEaditioaMndclriioiri  ^raietnr,  pucaexcauiaeni- 

^'0011^01111^1113110^1;  aIi2vcnmili.Siccnim  locus 
!  tiitelligendtts  cft,vt  cunftai  ex  /.  ^.^.cum  txtdufa 
V^Jfi»  ftntr.  iit^pur.  bab.  l.filumfrdtribm  ^6.*d  SC. 
IftbtU.l.fi q«»  ddiautm  j^G.dt itciion.  enipt.  Fi li rcm 
ahcnain  pignotidctkiu,  dcindc  domiuus  ciusrci 
eile  cocpcris^nonidcovriiisadiopignocatitiaude^ 

hypochccaria  dnri  deber  creditori.  Multumiiqu»-  iiimiaineinaeditorc,*qui  ignoradcrt.  Ignoranti 

d«m  refcrt ,  an  quis  expteila  vel  tadta  conucnrione  efiim  &  pcr  inibm  fiiam  ign  oran  riam  dcccp  co  fiic- 

bona  fiiaomnia  geneialiter  obhgctprxk-ntia  3c  fii-  currendum  cft  ( alieni  namquc  hidi  lcmperproba- 

Cnia,  attvetdipccialiteiobligetceitatem alicnam.  failis eilignorancia/.v/r.»i/rf ro fao.^non etiamfden- 

Ih-iore cdn  iblndr dotninhim  qoandocunqucpo-  ri,*cfeipiumdedpienri,  vrloqmtui  d.l.Hsmfijat, 

ikadcbitoii  fi^pi  I  .icmlTc  d.^.iiuoddtdtur.  l*ortcno-  An  vcrodcbiror  ipfi-,  qitirem.ilicnampiL;noridc- 

rc  vcro  non  iccm  <<./.i.in  frtnap.dt  fiffior.(\mi  obliga-  dir,aUcnam  fciuctit,  nut^noraucrit,  non  diftingui'» 

lionem  qacn«aAovel  coaoa^faialiqiio  nafcitiu-,  mus,quoniam  &  cum  i^Ofttdr,  fiiamquc  leni  eile 

CttiufincKli  eft  illa ,  qnx  quafi  Scruian  ^m&c  hypo-  cicdidir &adlirmau;t,quomodoadiirmat hoc info, 

thecariamparit.ncccflccftnalcivillbumabinKio  qurlqui»  datpignon,  iaiccmin  tadtum  quoddam 

&ipfopaaiaatcontradustempore,velnttnqitain«  Aeneceilatiara  antecedens,  aiguiturpoileacx  fiio 

Hic porr6 non potuit  nafiuftatim,  ctimtetnpore  mcnrfado,fincgericdominMtncotcmporcHiifTr, 

conucntionisrcs  ccruqtuipbligabatur,eilccalie-  quopignorircmqualiliumdabat.  LctjuanuuMam 

na, necin  id  tertipos coBfettqiMrobil^wfc>»ylofu-  rum  non  fiicrit  in  dolo ,  ii  rcm  fuam  cllc  putabar, 

tusteiletdebicoiis.    a               '  nialto^n>inuailcamb<Hiafidequafi&ampoiTi- 

D  «  c.  Direda  qnidem  hypothecaria  prgdfam  debar.  Nunctamen  dolo  (sdc  &  mendatiuni  iunm 

illam  dominij  probatinncni  omninoc.xigit ,  adco-  fatctlir,  cum  Ic  ncgar  fuillc  dominum  ;  non  qutft. 

i]ucin(pcdtotcmporccontraclus,aUoqui  nonpo-  falia iit negouo ,  icdjuiadcdaratfidiiuniuiileatt*  ' 

ceft  pignns  coniiftere,  niiiex  ibpenttnicnce  aliqu»  firmationem , flcqnitfcmdtfemalo, dhn hodieoi*  ' 

nO«i.i  volimt.irc  doniini,  quomodo  Acairfius  do-  hilci  isintcriitj.in  vcrafucu'c,.infalfi,limod(ibp" 

crtcxUitm rtf^.C.fidUtn.rts fitiitr.ddt.fit,l.quibdl-  hamfidcmvcllcc agnoicere,  JiccpignonscoiUlifc^ 

9.§.1flMi>lfK4«pf(iir.to^J«KS«tddkion->L  iicrliam  ci  faceic,  caiacp%tius^  ie  d:itum«ffib^ 


tc diicif^.i , noncftnoiium vt  vtili ^  c ompctat, qiio-  dcbctc lcnon infic'crur.5iinilcquiddamcliin/i.$. 

ticseiusdanda:iuftacaulanondcHcit.induirra:iunt  ur(4  mfi.de  doU  mal.  t.xttft.  Excipicnda  tantnmeft 

enim  aclioncs  vtiies tam  duiles,  quam  prxrorias,vc  cania.ttbeitasis.  Vdlis  cniffl  Ubertas  nullneft ,  nii! 

«flent  fiiblidtarix  defidcQribus diredis  l.qut^u,  qiixab imtiocomperiit& cfficax fbit  l.fi ftruo  alitt» 

itlfrjefrjtfcript.  vtrb.  Atqui  ciim dcbitor  iplc  qui tet»-  xo.  infi^  qid  &  a  quib:  mdtntm.Ubtr.  non  fiMit.  Nam  ii 

alicnam  quafiiuamjfiuclcicns  hue  ignorans.pigno-  non  aliud  inlpicicndum  cllet,  vt  vult  Bartolas,  nifi 

ridedi^aKdicoriignocanti,conacnituxhypothcca-  an iiTt€refctnttnnp^jfcjrH^|j|^%i^d 

tiavtiHnimiaxt^ttascoiitiheamiiidtproaed^  lCT,qtiiahbinfaluiwfligiM(d  " 

rorc, quoniam i.nproLu'> c ll dcbiror, li  conucniriic  Ifi  vendttor 6. ^.i.de feru. txport.  piarlt itim fauorc  li,- 

.^^-      ^j-i.  1:...:.-   ;  bcrtaos  quam&compctccc &oonletuari  intcrcft 

«qaa>i»i|iin>li##iMiiiiffiiB^t^^ 


poilcidco  ncmL.  qu6dalicnarc<fucric,  quampi- 


ANTdNli  |:ABRI  tC.  RATl6NAtIi^  ' 

bicorcmipGuD,  an  contraccftiuinpoflcflbrcm  hy-    Qu.i  rationc  vix  vllus  hodic  in  tota  Italiai  vCaS  cd  ■ 
fothccuuexeiceanir,4e  rcaliciupi^nondacatcu*  a<£tioni$hyTOthecaii2»lcdSaluiani(ancutninterdi» 
lus dimuniaiii  polfeit  fiicric  debinm  acqmfinini.  .  fti,ezconaIioPaiiliCaftieiifisadhanclegein,Ac 
Vaotc  c.ifu  non  potcft  dcbitot  quiftioncm  HoiTii-    quidcm  vtilis  quoncs  aducrdii  cxtraiicum  agitur, 
lu|reivcrc,nonmagisoiumcrcdicordchitoii  t-fiff-    non  diiccb,  vt  lc  aclor  cxoncict  ncccilicace  pro» 
gtmii.^ifipr^&i.ptn^torfupr.-.wucumcomK-    bandidomintj,  cuiusprobationcmplcriqueputanc 
ncticiplrdc  prjMKnc,  iiqiiit  (c  dc  mcndacioji  nr'j;cr    cllcnon  modo  dilficifc.vt  luftiniaiius  ioqintur  in  d. 
aen^eo  tcmporc  lua-n  nallc,  iiuc  bona  hdc  iUani    ixcmmodum.  icdcfiamuiiponibikni:  putantcium 
'  po/lledciic,liuc  poflidcnditinil-jmnuUumhabuc-  cum.Sjlui.inointerdidto,luieducAo,huevtil/agi- 
flt,ac  ne  iplam  quidcm  poHclfioncm.vt  Paulus  liib-   tuciuiiicexe  iblikm  poflcfllonis  proba(ioneito,quSd 
iicitin  finc  huius  icgis:  tamctn  ciim  rcm  pignori  *  jneomteidiAo,vtmccccrisdcpoflciItonetantum 
■  dabat.nonadiirmauciit  rcin  ia  imi.  'Tc.Suflicircnini    iioncn.mi  dc  dominioik  proprictatc  agaturex  /.i, 
idtacitcadumfuifll*,  vcptocautoi^aiiiirmatoha-  C.d(/v((4r.<r£4l«M«jiuiri.^ovcroadnii|cocaiii' 
hcataiLtumquidi.fupr.itrA.tni.  NecrHectquid   deniiDhocmteTdtdo.vtinccteTis,  deiblaponQ^ 
diiflum fucrir.cuni .ipjiarctquidadtum  hzt.fenipcrtn    fionc  agi.alioqni ncct  traiiumcfrc  Scruuniini  mdi- , 
fiipaUtionibtu  ^.^.  de  regHl.iur.  qiumtus  mtcrlit  ali-    cium,vtaitI.z.»>//.^0(ij/l.fU'.Scddico,iuhocmtciii- ' 
quando,anqiiidnominatimdidnmiir,anvcr6ta>  gidcbcrc.vtquiapitSalaianointerdfAo^comendat 
citc&:  in  conicqucntiamtanciim  vcniar,vc in  Ipcric    tantum  dcpoflcmonc :  oon  criani  vrci  fufficiarfiu " 
LfeHuli.tnJr.de euiil.  Acpnlk-iiorc  caili  cum aducrlus  dcbiiurispoflcflioncmprobarc:cumnonahcc(Sal> 
ttitiiim  excrcetur  hjrpothecatia,  nonpotcfl  ador    uianum  dircdiun,  aut  viilc,competac,  qoimfi  pro- 
TiQccteilcm  (bliimiidireiflam  proponat  hypoihe-    bcturrcscoioni,  autaliasdcquibusagaturpignoti 
caiiam^fednccfivtilcm,  quin  probctrcmquxpi-  dataseiIeii.ii«jf.i(£«i«i4fljiir(r<i.quod&Caihcn< 
ppiort  data  fiiit,  nonquidcm  in  dominio,  (ed  ialtcm   its£uetur.Atquin6  aliterjptobati  hocpoteft,quibB 
in  bonis  dcbiconi  fuillc  e.o  ccmpoce  quo  piKiuici   ii|W>beourKciUaStqua6pffinocat»dicunitir,  in  bo- 
jabatur.  Mtnus enim cftac  multo  factlitis, probacc   nis  debltbris  fnifle d.\.^m4akmir.  Kihil eigo  hac ia 
rcni  (inilcin  boni';qu.imin  vcro,  &quiritiariodo-    rcpiodcfIcc:ci.!i;ori  poccft,c[uodSaluianointcrdi- 
mmio ,  qu.mdodoiiunij probano  plcnmque  diiii-    do  a^t,potius  quim  Scruiano,autqvaii$ciuiaitO  > 
cil]imaiit$.r«mimdbiili(/m.i(in(era^  rcm:>ntcmin   iudiao,Ttle grauioriprobationcesonciee.  Aliad- 
boniscflc  facilc  cft.prob.irc.  Ciimc.idt  mumrcsin    quc  cft  trac^aic  dc  poirciTionc  aifloris  intcrdidum 
bonisnoiiriscilc dicacut ,  cuius  rctinciida;  nomine   proponcntu , aliud  vcio  dc  authons  poiicilionecx 
JieampoffideanwiexGCptionc  habcmus,auieciam   auaiusintecdidlipcndeat,&  quam  vtique  talcmef^ 
adboncm adcamiecupccandaiicius pollcflloncm   u oportct,vtdubitarinonpolTir,  r]uin  rcsab copi- 
amiierimus  Lnminhtnii^uii^.i*  steimr.m.domm.   gnoratx,iiuc  cxprelsc,  itue  tacircmboms  cius  fiie- 
Itaquc  li  qua  rcsinobis  lic  polkfl.i  fucru,  vc  cius  rint,idci^,proquafiiictucndaliueiccupeiandavel 
nonune  Publidjuum  lubcrc pollimus ,  ncmo  du-   a^onem  vcl  cxccptionero  habcte  potueri t  d.  L  rtm 
biratqainficpignotiittolMSdaiipol&c,  Sradeam  «•^•mr,autetiammteididum:nam&adUonisap- 
vindic.md.ini  Iivpothccaiia  rri.ini  contra  rcnium    pcll.  rionc  t;ciici.ili  ctiain  intcidicla  contincntUciL 
poflcllbrcm  cxcrccri,  quia  lic tuctur Prartor  cicdi-    ^ioutf    M^.dtBUig.&a^ita.  vtprouidcnihilpto. 
•  «ocem  pcr  Setuianam,  qiiemadiQadnm  dcbitorem   hibcatj  incentari  hoc  calii  hypothccariam ,  non  mi- 
pcr  Pub!ici.inam/.yi((t(»  l8.ill/^.(fcwp«r.  Quidni    nu  qn  iin  S.ilui.inum  vtilcinu  rdiciuni  Ii.ctBarto- 
vcro  cum  vtraqucadio  ilt  cx  iuiildidtionc  Pra^to-    lusiucMftw.^.  conualcntiat.  Ncciuifusnowumeft, 
ris>Apudqaem pluscfthabcRtemin bonis,qud9i  vtcaammmtcrdiaisdciureacproprictatedifimte- 
indonunioquintiario: ciimiiquandoconctvnttC»   cur,  li modo  r.ifi  i liiu ,  vr.id  rcm  ftiniliarciYi  pcrri- 
mcUot  caulli lir domini  bonitarij ,  quam  quiritiaTif,    ncaiu  /.  i.  i.qiut!.tiii  jur.t  mft. dt  interd.  amiiinodi  cft 
vrdocct  Vlpianus in  Frj^wtni.  tit.  1 9.  lif  Mquifu. rtr.    Sahiunum. Quarc ncc  valde  ncccilc  cfl,  tantopem 
&confUtcxlMu9.C.dereivtndajmdJ^ijMMim»  jj.   labotatc  cam  Banolo ,  quibus  modis  dominium 
htfrJtitrMt.  Echoccfl.quod volaitdiccTeBarto-  probaripomt.  ahpioponcndo  prxfcnprionemtii- 
lus,crcditorcmagcntcmhvpothccariadirccla,i.on-    ginta  vc  1  ijii.idi.i;;:nraannorum,  aurpoflcHionem 
tra  tcrrium  poflcflbrcm  ,  iiuchabcnrcmnnilolin-  ioii£itempoiucumcimloacbonahdeintcbusun- 
gulari  cauiainlucrariuaadcbitore,  liuc  onrrofiHn,   mobilibtisipto  mobihW  vcr6  pollcnioncm  tiicn. 
prob.trc  dcbcic^iominiuin  dnccluni ,  vcl  vnlc  vcl    m)jrquccumrituIo&  bonalidc.quodtcmpusalu- 
quali  dominmm.  Quamquam  potcrat  &  cxpcdi-    Itmunopiatlciiptum  cft  vliicapiom  ini.  p**.  Ci/#  * 
tius&nacliiisdicettcamCuoin4.i.d'fM|mHtew  i;|SKvyJMt^WM.AnaUcganaoctijmiemidebitoie 
S. qued  duuur  dt  p^J*"-  crcditori  incuinbe^  onus   pignoratam .  .th  codcin  poirc  iFnn  fm llc,  >?c  occupa- 
probandircmttulIcinboni$dcbitoris.Naradomi-   tamciimantca innuliius  boniiciltt,  vtinfcramus 
nium,  quodillcvocatvtiIc,nuIlumcll,  vtdoaif-  faaamagocflciurcgentiuprimioccupantis.Quid 
inwin  hbits.Cqnic^hir»ium,  &  ad Li.fupr.fiAgtr   cnim ncccflccildc  his & aliis  acquircndi,  autpro- 
/lPif%«t.per.  Rem  tamcn  ih  bonis4iabcc  qutlquis,    bandidominijmodis,qux'rcrcinadbonchypothc-  - 
nir  JiiTchimdoininiiiiTi,.uirquodiII..ipp.!l.uvti-    ciri.i ,  cumllifKciatptobateieminbonisdcbitont 
lc,J         •'  '  '  '      ■    •  •»      ■•   •    ... 

dio 

m  .  .  ,   ,  

baucrim,  quodidcm  Batt«jlus  tiadit ,  &  cum  to  cx-  intcntitmcm  lU^m  implcicjpoflit  &  vinccrei^j/i  rm 

ceiiomne^imcrprcies,  mcUorcmcflecondicioncm  ^p» /)nn(^/Mprjttwf MrjW.C.«Mf.  potefl  Batto- 

ccedicoris  agpnns  Saluiano  inierdido  ad  pignons  li(]ii.cfl!V.  cllc  non  inutilts;  quamquiiricvvindica- 

poflefltonem  recnpcrandam.  Haftcnusnimuum,  ti o iicct.i domnuj ( tiam ci compciit.qui rcm in bo- 

VI  luthcutci  piohaicdf  biroris  liii  polIellionCmfo-  ni>  lnbct ,  quauisdc  doii.imo  aaliuiauonihil  pro- 

ia*atSOW^^«^  k.,jij — jgp||gj^...-.  . 
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mino,nc^uisfoit^nobisobiiciacPubijcianain,qu^ 
Vrilis  tantum &praf roria.non  autcm  dircfti Sc  ciui- 
tis  vindicatio  cit ,  quoniam  quiiquis  Publicianam 
excrcct,  fetctur  (ccmiflc  i  non  domino  tumqut 
lnfitt.de d8l«H.Si\Sxdt  crgo  atiprobandumvcrum& 
quiritiarium dominium ,  vt  qui agit, dicatprobct- 
quc  ciruliim  habcrcabco,  qucmdicatfuirtedo- 
minum,licctauthorisiijidominiamnonalitcrpro- 
bct.quam  hocipib  quod  non  probatur  cmiilc  a  non 
domino ,  ncalioqui  dandushtprogrcfliisininfini- 
tum,fi  probandum  fit  dominium  vcndiioris  &  cius 

fimilitcr  d  quo  vcndiror  comparauit,  aurvtdicar,  quantum  ad  formulam&potelhtc  actionis  hypo- 
probcrquc  (cvclauthorcmfuumtatotcmporcpor-  (hcc2tixl.{.^.uHfr.de?tpiw.  Nili quod nugis pro- 
fcdiiTccumrituI»,  t^uatumfttis  fit  adcomplcndam   priihypothccini:nd!cimus,qu,Tcx  hvpothccana- 


ijoncm  fUam  amittat.ncmo  autem  dubitat,quin  cx- 
tm6bonc  &  pcrcmprionc  rei  obligaiac  pignus  ipfiim 
cx  ringua tur  LPMlui  1 9 . § .dmiu  dt ptgnor.  Scd  q uim 
ftitilis&vanafit  hzcadobicCrioiicm  rcfponlio,  ex 
co  intclligimus,  quod  iipignusnudopacloacfinc 
traditioncconftitutumfit,  quam  proprichvpothc- 
cani  apDcliamus ,  nulla  pollclfio  in  crcditorc  rrant 
lata  V idcn potcll  d.l.^.^.preprie & d.l. j 5 , i .fitpr.  Ncc 
co  minus  tamcn  aitio  hypothccaruci  compcntad 
auocandam  ponclfioncm  d.l.fi  ciim  vtndutr.  cum  m- 
tcr  pigmis  &  hypothccam  niliil  omnmo  intcrfit. 


vfiicapioncm.  Quidcnim  aliud  cft  vfiicapio,  quam 
adcptio,aut  vtalij  lcgunt.adicdliodomimj  ;•  l.\.tHfr. 
de  vlucap.t.mbtllo  ii.^.fi  qttuftruumdttapttM.&pofilim. 
Et  hxc  certior  ac  feciliot  ccrtc  cft  rario  probandi 
dommij,tum  quoquc  cum  quis  dicitcmillc  Cc  a  do- 
nuno.  Noncnmiminusiunshabct,  quiumdomi- 
nuspoflcditpcrtcmpus  lcgiriiv.um  vuicapioni  prx- 
Aiturum ,  quamll  dominus  antcanon  fuidetd.  S-fi 
quit  ftruum  in  fin.  Et  hos  duos  modos  probandi  do- 
minijcxprimuntImpcratorcsin/jj«S9i«/ftf»r»</»  14. 
Cdertivindu.  Nam  quodadditBartolnsdcprxfirri- 
ptionc }  o.vcl  40.annoru,  falfum  cft,  cum  pcrillam 
prxfcriprioncm ,  fi  iulhis  rirulus  nullus  pratccdat, 
non  dominiumacquitatur,  nccdirc<flavmdicario, 
lcd  tantumcxccptio,  quod  &  vctbum  ipCum  prar- 
lcriptionis  dcmonftrat  lU.dt  dtutrf.ttmpor.pnfiript.l.fi 
du0 1^.^. lulianui  ait,\bi  di\imu%  fupr.de lurtiur.Diccs, 


lcinir,vndc  (Scnoncn  habct.quam  quxcxpignofc. 
Atqui  non  potcll  dici  crcditorcm  hoc  calu poflcf- 
fioncm  (iiamauocarc ,  quam  falicet  nccdum  habcc 
hodic,ncc  vnqua  habuit.  Neccflc  igitur cft,  vt  auo- 
ccrpojrel1ioncmahcnam,idcfl,quxpcncscumfit, 
quihypothccatiaconucnitur,fiucdebitorillc  fit,fi- 
uc  aiius  quilibet.  tluidni  crgohoc  laltem  cafu  fiifli- 
dct  crcdirori  ad  obtmcduin  in  hypothccaria,  ctiam 
contra  rcrtium  poflirflbrcm ,  vt  dcbitoris  llii  poflcf- 
lioncm  probct?  Nam  fi  conaadcbitorcipfiimagat, 
iam  dixtmus  fiifficcrc  probarioncm  poflclfionis,ncc 
rcquiriprobarioncm(iomini;,quia  rckrrc  quxllio- 
ncm  domini j  dcbicor  non  porcft :  Im6  ncc  poflcP 
fionisquamdicat  U  nr)  habmflc  rcmpore  contradi 
pignoris,  oimconucncritiplcdcpignorc.  Sufticit 
crgo  crcditori,vtprobctconucntioncm,  &pfxlcn- 
tcm  dcbitoris  polVcinoncm,  vr  in  aliis  in  rcm  a^o-i 


Hypothecari.im  adlioncm & quafi  Scniianam non   mhuatjionaliJts i.^.S.ftd fipofiulAtur fuprMutdicd.i.C. 


dan.nili  ad  auocandam  nudam  poflclfioncm  tficiim 
vtnditer  66.tiifi:dttutiK  Sufticctc  igitur  di  bcrc  crcdi- 
tori,  vt probct  poflcflioncm,  non  criam  dominium 
dcbitoris.  Rclpondcopcr  hypothccariam  auccari 
qiiidcmlblam  &:nudampofl[clTioncm,  fcdadcum 
nncm,  vtauocatapoflcflionc  crcditorpolTitpignus 
venderc,  &  tradcrc.  Quamamcnimcflaliavtilitas 


dt  dlitHdt.iudu.  mut.  CMif  fjj.  non  autcm  quod  con- 
ucntionis  tcmporc  dcbiror  poflcdcrit.  Et  hoc  fupc- 
rioribusaddcndum  cll.  Ad  obicChonemvctb  Bar- 
toli  rclpondcndum  idiplijm,quod  um  diximus,Er- 
li  pcr  hyporhccatiam  nuda  poilclfioauocatur,  ad 
cum  ramcn  fincmauocari,  vtcreditorvbicamna- 
duscrir,  poilit  rcm  oblijjatam  vcdcic,ac  vcnditam 


pignoris,nifi  vt  dirtraharur;&quidcm  ita,vtquam-  cmptori  rtadcrc:quod tamcn  non  ahtcrheripotcll, 

uis alicna rcs fit.dominium  tamcn a  crcditorc  in  cm-  quim  lipcr conucnrionem  pignorisrcs  iplaobliga- 

ptorcmtransCcraturr  Rcmigituriplain  quxpigno-  taaJficiatur,nectafiimrcipoirelfio,lcdiplaquoquc 

taracft,  afficincccflircft ,  &quidcm a  doromo  vcl  rcs  &  proprictas  obligctur,  quod  non  alius  faccrc 

ouiritiario,vcl{altcmbonirario,quifiiprcvcndcrct  poflit,  qidni  qui  caiu  rcm  conucnrionis  rcmpore 

dominiumrr.ins{crrcpofl{:t,  cumnccaha  caufa  fit,  laltcminbonishjbucrit.Ineoqucmaximc  acinter 

^roptcr  quam  placucrit  dominium  ttanstcriipofle  cTtera  diftlrrr  pignoris  &  hvpothccx  vindicario  i 

a  crcditorc ,  qui  dominus  noncfl,qu.-im  quit  vcndit  vin  Jicationc  dominij ,  qux  non  fit  in  ordinc ,  vt  lo- 

cx  domim  voluntate.vt  diximus  ad  d.l.^.fup/.  Porrb  quuntut  ad  vcndirionem ,  fed  ranium  ad  auocan- 

afliccrc  rcm  ipfam  non  potcft  i$ ,  qui cam  tantitm  dam, &rcrincdampoflclfioncm.  Adhucinftac  Bar- 

pofliilct,  fed  is  dcmum  qui  cius  vcrcdominuscrt,  tolus,vfprobct  fiiflicercdcbcre  creditorihypothe- 

aut  (Iiltcm  qui  eam  in  bonis  habct.  Dominium  crgo  caiiam  contra  tcrtuim  quoquccxcrccnri,  vt  doceat 


aurquiritiariumaut  laltcm  bonitariumomnimodo 
ptobandumcft,  vt  pignus  vrilitcrdanimauthypo- 
thcca  conftituta vidcri  poflit.  Qiiid  3  An  iion  hanet 
ius  tcm  in  poflclTlonc  is.qui  rcm  pofl[idct?Qiiidni 
ergolliltc  ius  ilhid ,  quod  in  poflclTionc  habct obli- 
gatum  intelligitur ,  &  ipla  poflc  ifio  quam  folz  auo- 
cati$,quiagit^iypothccaria!*Obic<fHocftBarroli,fi:d 
ad  quam  rclpondct  non  infiibriliicr,  vt  libi  vidctiir, 
crcditofcm  agcntcm  hypothcc.;ria  non  auocatc 


dcpoflcflioncfola  fiiidcbitoris.  Exto,  quodtum 
quoquc  cum  debitor  nu  Jam  rci  quam  obligauit, 
noflcffioncm  lubuif,  &  pcrdidit.auocarc  ranicn  il- 
la&rccupcraic  potuit  intcrdicfloaliqiio  cxiis  qux 

Piftorptopofiiitadrccupcrantlapoflclfioncm.Cux 
non  igitur  &  crcditor,inquit  Bartohis,recupcrarc  & 
auocirc  candcm  poflcllioncm  poccrit ,  fiponas,  vt 
poncndumcft,obligata  cifiiilic  bonaomnixdcbi- 
roris,ac  proindc  iuia  quoquc  &adhoncs,dc  quibus 


proprtei.cnm  (yjerut  jj.j.i.yw/^r.  iiuc vcnacndo  aii;,vt  dct.non  copctcrc  iioc  caui  Mypotnccirum  crcdito- 

intcrucmtpoflcflioncmcreditons.Cumcnimnon  ri,(cdtantummod6SaIuianuminrcrdiclum.  y£quc 

poflintduo  Umulpoflidcrc,  ncquidcmvnusiuftc,  male,  vciamoftcndimus.  Nam&quiSaluianoin- 

aiiwsinium  1.0  exceiitrjrtoinf.dt4cquirf«jf.l.du«i^.  tcrdifto  finc  dirccflo  fiuc  vtili  cxpcritur  de  rc  pi- 

infi.  deprecMT.  no:i  porcft  Jcbitor  alium  pullcflbrcm  gnori tlara ,  licuti probarc  cogirur rcm  pignori  obfi- 

^ccicrciquam obligat, aucobUgauit,quiiipoflcP  gatamcilcvtilitcr,  ita&f tobandumliabctomiu- 

Tom.  III.  '  * 
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jauir.exprcfsc fc aflcruircfle dominu.Indc^;  nimirfi  tre  14.  Cod.dtm  viHdic.l.vmtitrict  5  Cit 
L,ccalionemfiimitnrqii.Trcndi,  .m  liccat Iicrcdi  ar-    dh(Hand.ivittdiCAntan  17. l.Seu7i.infr.dt 


8'  . 

occalionemliimitnrqi  „.  „ 

gucrc  mcnd.-iaum  dcfun(fti ,  tanqiiam  ii  vcrba  illa 
rttx  fmmcHddCtt  drguatur,  dupliccm  fcnfiim  in  k- 
{Xi  Grammatica  rccipere  pollliit ,  vnuui  dcmcn- 
dacio  licrcdis,altcrum  dc  mcndacio dcfimcb, in 
quofc  nonmmusmalbsGrammaticos ,  quam  lu- 
tcconJultosproHtcntur.Namncquc  dchercdc,nc- 
ucdcdcfiin^ko  c«  vcrba  intclli^  dcbcnt ,  icd  dc 
ucbirorcqHi  rcmalicnam quafi  /u.ini  obIigautt,ac 
poflca  domino  hcrcscxtirit,  vtinrcrptctarifumus. 
Qucid  li  cum  Cui.icio  pro  nicnda  ModclUnifcn- 
tcnna  obiicias ,  xquum  cflc ,  v t  hcrcs  ratum  habcat 
fcdlum  dcfundli.  Rcfpondcbo  id  quidcm  vcrum 
clTc  quantum  ad  hoc ,  vt  hctes agcns &  vcnicns  c6- 
tra  faifkum  dcfuniti  rcpcllcndus  iit  cxccprionc  do- 
lim.ili  d.Li.dc  txctft.rttvtndit.<ytrdiit4.UkmkntA- 


dtrt(i.dtienjt«it 


l 


,  -.-  nfr.dteuid.l.itcinfi 
filiusfAmtlus  7.aIui  l.fed  lalianu,  ^.ftdetfi  filwsfamiliM 
fnfr.de  SC.  MMted.icdixon  vt  idcii  contra  hercdcin 
.igtpoflitcx  dcfuntki  contradhi  qui  noii  conftitir. 
Ncqucrurfusvcrum  cft  fucccHioncm  habcrc  vim 
rarih.ibitioni$  in  ijs  quatdcfuausgcirir  liio  nomi- 
nc  ,  fcd  in  iis  tantum  qui  gcllit  nbmine  hcrc- 
dis  lui ,  puta  ll  cius  quoquc  bona  obligaucrit, 
quod£iccicliioiuicpotcft.  /.  Paulus  refi^cndit  ic;.  i» 
fHHCip.cr^.i.infr.dt  ftgnsr.  Ncgotium  cnim  quod 
mco  ^fHlimc  gcftiiin  non  cft.non  poflumeijora- 
tum  habcndo  fjccie  mcum  i.  fi  fuftHt  6.  ^.fedfi  eg» 
fupr.de  ncgtt.gejl.  tt  ifa  inrellij^tdcbct,  quod  fcri- 
ptunullin  l.alicna  res  lo.fupr.  i«f/f.nignus  inalic- 
na  rc  confbtutum  pcr  fublccutam  domini  tatiha" 
bitioncm  conlifinari. 


41.  P  A  p  I N I A  N  V  s  libro  3.Rcfponlbrumj 


c 

dclegare:cum  in  vcndidone,qui  (ic,cx  fado  fuum  creditor  ncgotiumgcrac. 


Rcditor  iudicio  ,  quod  dc  pignore  d.ito  proponitur,  vtfupcrfluumpre 
tij  cum  vfurisrcftituatiurccogitur,  nccaudicnduserit,  avelitcmptorem 


AdL  Cr editor  AfJ.. 
Non  cft  quod  iongiorcs  limustn  huiuslcgisin- 
tcrprctationc.  Hftcnim  anobis  fuliiis  cxplicata  in 
/.  tieganttr i^.S.fi vendidtrit fupr.  qu i  lo cu s p ugnare  c fi 
hac  lcgc  cx  diatnctfo  vidcbatur.  Oftcndimus  au- 
icm  ci  locum  illum  a  Tribonianocorruptum 
fc,  &  lcgcm  lunc  cmcndandam  cftc  in  illis  ver- 
bis  ,txfa3o,  quarfimtin  Pandcft.  Florcnt.  Icgcn- 
dumquerx/>4c7flquod&:antcnosIac<)busCiiiacius 
fdicitcr  oblcnuuit  ,  noa  vt  in  libio  Accurfij,  & 
vulgata  cdirionciB  pojif/np»*  rifr /<i(?4.  Nam  cum 
dubirandi  rario  adhanclcgcmillx  cllctqiiodquo- 
tics  nonabadc  caufiquistcnctur  ,  quamquoda- 
dhoncm  habcat ,  dclcgatio  pro  iufta  prxrtationc 
crt,vtPapiniaiuisnoftcrcuiush.vclcxcft ,  fcribitiit 
l.qued  dtbttur  \i.  infr  M  ftcul.  In  propofito  autcin 
crcditor  quipigiiusxciididit  pluiii  quu!'.i  ci  dcbi- 
tum  cflcf,nonaliamob  caufim  pigtioraritia.KfHo- 
netcncn  vidcbatur,vt  fupcrriuum  precij  rcddcrct. 


fatit  ,  vt  intclligamus  aliiid  rcfjionfurum  friifTe 
Papinianuminvcnditionc,  qu.c  noncx  pac^o^fcd 
tantim»  cx  ncctiritatc  itins  tatb  fiiifTct,  qiiamuis 
crcditorc  jpfb  diftrahcnrciaiccrcditons.Siueau- 
tem  hoc  liuc  illo  modo  fataa  vcndirio  fit  poncn- 
dum  nccefliirio cft,  ritc  f idt.im  vendirionem  fuiflc. 
Alioqui  non  folum  dc  fupcrfluo  prccij  qu.Trcn- 
dum  non  cflcr,  fed  ncquc  dcprccio,  qutppequod 
rnditione  nulla  &  non  ritc  fadh  dcbcri  nullur 


cx  vcnt 


um 


Eotcft:  idcoquc  nccdc  cmptotc  deIcgando,qui  de- 
itornoneflet,  non magis quam  fi  totumprccium 
Ibluiflct ,  vt  in  l.vUtm.Ctd.fivendit.ptgnor.agat.  nifi 
fottcparatuscflct  dcbitor,  rat.am  habcrc  vcnditio- 
ncm  ,  qiiamuis  malc  fadam 
v 

ditor  pignus  ex  pacto  vendit ,  vriqiie  vcndit  quafi 
pronir.-itorcreditoris,lict;t  fuin(3.-:licnt  ncgotijgc- 
rcndicaufi  l.fipigiiori.  i<).infin.fiipr.fawtl.  tntfi.  ac 
proindc  nihil  impedit  ,  quominus  cani  vcnditio- 


prccium  cxigcndo 
t  in  l.feruuniTit^ ^^.i»fr.maHd4t.Nini6c  ciim  cre- 


quamquodconomimrcontra  cmptojcm  piV;:ioris  ncm  r.itam  habercdcbirorpolJir,  ec  ficiu?nomine 

actioncm  cx  vcndito  partamparatamqucliabcrct,  gelb  cllct  l.fipupillt.  6.  ^.itetn  <;t;xnlur.  ^.fupr.dent- 

vidcbatur  fanc  audicndus  volcns  emptotcin  dc-  ^«f.^iyf.  ExquoapparctAccurlianamIcctioncm,& 

lcgarc ,  Papinianus  fiibtilitcr  animaducrrir :  imo  con(cqucnter  intcrprctationcm ,  non  mod6  men 


vcto  crcditoremqui  cx  pafto  pitjnus  ycndiditjid 
cft,  nontantumiurccrcditoiis,fcdctiamiurc  con- 
ucntionis  non  tam  dcbitotis  lui  quam  proprium 
fuum  ncgotiumgelTiflc:  idcoquccoi^cndumcum 
vt  ilipcrriuunipvccij  piarcisc  iplir  rcfVtuat  pigno- 


dolam  cllc  ,  fcdciiam  improbabilcin  prorlus,  & 
iiicptam  :  licut  &  tot  conciliarioncs  qu.x5  bonus 
Accuiiius  conquiritvndiqiic,  vcPapiniatuim  cum 
Vlpiano  coi]ciIict,5c  qu.is  tamcn  omnes  Caftrciilis 
hic  congcrit ,  vt  cx  mulris  ili,1in(flionibus  vnam 


raritia  aclionc,  hoc  cft  cxm  quanritatcm  qua  prc-  c fHciat ,  qium  hic  rcfclk rc  nthil  atcinct ,  ciim  cx 
cium  cxccdit  fumniam  dcbiri.  Itaque  tota  ratio  dc-  iis  qiia*  iam  dixinnis  ad  d.  <i.  /1  vendidtnt  l.  tltgantif: 
ejdcadicontiiicturiis  vcibis  i»  vtndttitnt  tpta fit  tx    i^.fupr.  lacisfiipcrqucrcfutatafit. 

S  c.c  V  o  L  A  libro^Digcftorum. 

T  Ocumpurum  pignoricrcditori  obligauit,clqucinftrumentumcmptionis 
-^tradidic:  &  cum  cum  locum  inidificarc  vcllcc,  mota  fibi  controucrfia  X 
vicinodclatitudine,  quodalias  probarcnon  poterat, pctiitacrcditore,  vtin- 
ftrumcntum  a  fe  traditum  audionis  exhibcrcc.  quo  non  cxhibente,  mino- 
rem  locum  a:dificauit  :  atquc  ita  damnum  paflus  cft,  quifiium  eft,  an,  (i 
crcditor  pccuniam  petat ,  vcl  pignus  vcndicec  doli  cxccotione  ,  polita  iu- 


X 


73»  ANTONII  FABRI  I.C.  RATIONAUA 

dexhuiusdamni  rationcm  hviberc  dcbcat.  rcfpondit,  fi  operam  non  ciedifTetjVt 
inftrumcnrifeculute  fubduda,  dcbitor  caperetur,  poflc  debitorc ,  fi  pccuniam 
(bliiat,pignoratitia  agcrc :  opcra  autcm  in  co  dau,  tunc  & antcpccumamfoliu 

uoun  id>quodinccrefl;,cum  cicditorc  agi. 

'  (• 

AdLPitMfi  43.(^.'Wfr'«  exhil>cre  inftrumcnnuTi  vcnditionis  crcditor  non 

pomcric  co  icmporc ,  qiiucxhibiuo  pcccbatiu,  ita 

Rat.  STB.  Nondebetaeditorcecuiarequo-  vcnoninod6nalli»(lolus,(cdnrquccuIpavUlcie- 

•minus  id  hlccm  pr.rflcc  dt  bifori,  cjiiod  linc  ipluis  tlitotiobiiciconomincpollit.  Quid  cnr.n  (i  habuit 

crcditoiis  diipcndio  futuruin  lic  /. »« ittdimt  58,1»  m  .ilia  proumcia ,  vndc  afportari  t.im  cu6  non  po- 

jmjttfrMtuUi.  Arqui nihilintctcft cicditotis ,  vc cm-  tucac ,  vt  in  /  tUtaque lyS.fiic^tmamai^.idSC 

pcionis & .lurlio;  ir.iris  iudrumcntum  /ibi.i  dcbito-  TnbtlhQwA  li  ii> locoad quem nonpatcai hbcr ac- 

EC  traciitum  c.vhibcat,quoiies  co  indii;ct  dcbitor,vt  cdliis  't  Quul  dcniquc  ll  talc  quidaliud  limilc ,  vt  in 

fitampr^/cttim&pignoiiscattlainnuliorcinfjciac,  l^atiidmii.&fiq.tHfrMvfuTiVWncCicKdhatAi^^ 

puta  vt  iii  eo  flindo  quem  ^^iou  dcdccat  zdiB-  m ac  malitiotchanc exlubitionemdenegattit,  aot, 

cci, fortcmoca ci  (Itilvieinocontrouerftadeljiii-  qaod effe^  peni idemcft,  diftaiit, mm  verd  td 

nidtDe» quam alias probarc non polHc.  lirgoliob  obtini-bit,  qucni  fupr^i  obicciinusnonedi' m.ilitiis 

mmcxfaibitfiiaeditoieempiiouis,  &authoricatis  mdulgcndum*  &exhaccauia  potentdebuot  cum 

inllromenrum  dcbitor  minocem  locum  xdifican  crediioteageit  in  id  qnod  tntereft,  vt  plem'lfimam 

coaiflus ,  ,ui[iu-  ir.ui.imniunp.ifrusiit,  d.imnihuius  indcmnitaccm  confctjuitur,  .idcoquc  quodmagi» 

lationcmin  pcrionadcbicurts  habcn  .xquumcrt.vc  mirunull.cciumancc  Ibhitarapccuniam.vtScacuo- 

cteditocfiuepecuQiam  petac«fincpignusvindicct  Lihicrclpondit.  Scdquanamudhonc?  Anfort^de 

Oppofitadolimahcxccpcionc  rcpc.l.KarJi  iu)'i  hnc  dulo,  cum  pon.inuistlolum  inrc  c(  ll!:'!c- .-  Minii:ic 

damnnm  larcirc  acpta;flarc  p.uatii.  lic.  Maxjmc  vcru.  Noncnimadiiiduccndam.u.lioncmdcdolo 

C^mcxpartedcbitoris  non  modo  mfta,  lcdcdam  fiilBcir  dohun  admidiim  clTc  ,  fcd  iliud  prxccrc^ 

nccc/Iana  cau(a  tucnc pcccnda-  cxhibitionis,auam'  concarrcrencccflc cft ,  vcdolusillc nullaaliaaftio- 

nccdcncgaiivnquamoponct  lisquorunicxalfqua  ncvindicari  pollic,  nc  quidcmfiiblldiatia&cxrra- 

iufta &  hoiicita  c ui(a iiucrcft /.dr^«iMn;u  i  ; .1« prin-  of dinaria  /.  1.  %.4tt  ?r*tor  &  i.tdtm  Ptmf$mm&p^. 

<im,fupr.dctdtnd.l.fiqU£6utC4!UUHesi^ufr.ydml.trafc.  fupr.dtdth.  Atqoi  in  ptopoiiu^ciecompctitpi- 

Li.S.fcu»dum  &paff.  4de)tM.Lii^rmaitd  1 4.C.  dtfi-  gnoratttia,  &  qaidemdireAa,dcqaa&in  proximo 

Jtif,  Quisvcro  non vidct,  intcrhiiirc  hoc  ca(u  dcbi-  vcrlicalo  cgit  Scxuola  ,  in  quam  c-Am  cn  ini  Icuis 

totis  ,  cura  is  inlUunKntorum  ad  pignoris  caulam  cuipa  veniat,  multu  nu^is  dolus  l.Ji  fum  vtndertt  13 . 

pertinenrinm ;  non  ounus  quam  pignoris  dominas  $.t.jir^.  cAmdolasomnisin  k  incwdacculpam  /. 

nundrit :-  I:iuS  ctiam  ctcditoris,  cui  vriqucnonli-  ^.numridtndum fupr.tit.prtx.l.fifinim ^i/Hfr.bu tttJ. 

ciutpcrhuiulinodicxhibirionisdcncgationem, ius  ttntrailus i^.dt reguljm.  Ratiotamcndtibitandiilla 

&caalam  pignqrts  diminuere  L  trtdittr  7.  CtL  bte  hk  (ubcrat,qa6dnondaturpignoratiria  dircdla de> 

Tif«/.  Quidciiini  tA:  c.i dcncgationclenlKCOtiuno-  bitori contra crcditorcm ,  ni(i  po.ftqua-n  (blutaeft 

di,  nili  quod  licbicoii  nociut  ?  Atqui malitlis  indul-  omnisjpccuniadcbira ,  vcl  ahtcr  co  nominc  (arisfa- 

ocndum  n on  ell  /.  infundo  j S .fuprju rti vmdit.  De c.  dum iuit  Ifinm  «).§. omnupecunia  fupTJ.quandiu 6.C. 

Fjontacilcccnlcnduscftcrcditorexhibitionemin-  ied^dS^pffior.  Sedidadvtgeodampignorisrefti-  . 

llrumcati.dpncgalTc  dolo  malo  ,  cxquacttam  lo-  tntionem  perdnet,  non  ad  mdcmnit.itcm  pctcn- 

crum iplt  &  commodumaliquci  J  (pci.u c  poruii!cc,  dam ,  fi  quidinccrim  dolo  malo crcchtons  ablttde> 

mcliorcEi^o^pctdebitoiissdibcauoncm  pignorc,  biton,vt  bcne  Banolusinccrptetatur.  Addittamen 

vtnontantumdcbitori,led(tbietiamipfinoceier.  Bartolas,  nonelTecogendumcreditoil;m,vtven- 

Quictuindolumallcgit.dolumprobaredcbct  t.ttt  dinonisinftruincntumdcbiroiicxhihcacrunupio- 

«Xttftioiubm  ip. i.tpudolt  de  frobat.  ncc  iticilcquil-  ouc ciim  cxhibcrc &potcft,& dcbct,nili oblatapct 

tm^tn  fitiim  kflaie  ^  &  vtilitttcs  luas  negligerc  ptz-  acbirorcmcautionedccoqaandocunque  credico- 

uiincnduscft/.fwroiivw./i-^.Ti» i?.fsf nr.  Er^ofinon  rircftinicndocx/.^/uwHK r^.fiipr.  Nccimprobabili- 

probctur  cicditot  data  opcr.n  <Sc  dolo  malocxhibi-  tcr  li  locus  illc  Tnboniaiu  non  cilct ,  m.ig!s  quam 

rioneminftmmenridencgaftc.vcciusficultacefiib-  Pomponij,  vt  adcumdocuimux.  Facitcamcn  non 

dutlidchitor  caperctur,  &  in  d.imnum incidcrct,  inalcprohacBattolilenicncia,qu.r <S:nobisproba- 

niliil  ciula;  cit ,  cur  non  ci  liccre  debcat  pcamiam  tnt,  qnod  fcriptameftin  Lfi  qua fmt cautienes  s-fupr. 

(Otam pctcrc ,  aut  pignus  vindicarc ,  quoulquc  to-  ¥,mtLtrctfi.  in  illis  vcrbis  umttoHt tnterpefitj  rtcum  rtt 

iumcidcbicumrolatumfit,autahccrconomincta-  exegen:tpfat.xlubeMittir:&ibet.Lii^nmuHt4  i^.C:od, 

its£t^m ,  quo  demikm  kcato  j>ignofancia  a|cre  de  fidticommif  Addc  Lfi  ^  emmmt  10.  i^.  dg 

debttdcpoterit.Poceftcniinvariisexcauiisfien,vt  ygfwr. 

I  f  Titiuscum  pccuniam  inutuamaccepitadioScio  fub  pignorccuUco-' 
rum:  iltos^ulicos  cumScius  in  horrco  Iiabciet,  midLs  ex  oHicioannonxccn- 
turio  i  ulUos  adannonam  fuftuht :  ac  poftcainftianiu  Caij  Scij  treditons  iccu- 
peratffiint.quxro,intertrituram,  qux  ex  operis£i^cft,vtrum  Titius  dcbitor, 
an  Seius  creaitor  adgnorceredd>eatrefpondit,recunduin  ea,qua;  proponereop 
tiir>obid,quodcp  nominc  mtcrtrimeatiaccidiifet»BOtttcaqi 
»     '  '    Jd§.h: 
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Rat.  dvb.  Nonvitleturrcddidcwcju.Tdcte- 
tiorrcdditur.fiucpignonitafuerit.liucdcpollra.liiiir 
commodata  I.  ^.%.fCrcddiu fupr.tir.prox  .l.i.^.ftres  de- 
fofiu  I  C.iMp^deftfitdMegfOttir  i^.%.vlt.fHfrJha^  t$t.  At» 
qui  ponimus  cuUcos  faSt  quomm  pignorc  pccu- 
niitn  mutuam  Ticius  1  CaioScioacccpcrar,&  ftib- 
hxo  i  centiuionCtiniilb  ex  offido  annonse  ad  anno- 
nam  ( lcitiibitar  enim  Tinnifrfcgeftalyanir  ia  eul- 
khl.k^dtum  ly. i.i.infr.deannJegat.)cx  iisopcrisdc- 
unoics  lados  cllc  durantc  caufa  pignoris.  trgo 
quarauis  cos  poftca  CaiusSciusiCennirioceiecn- 
petauciit,  ilKciulumcft,  C  liiimSciumintcntitu- 
ramiil.im,*ju«Ecxiis  opcrii.l.i(;i:.icft,aut,vtaliaslo- 
tnii  puideniieslotcnt,  intcrtrinneiitlimillud  a^no- 
lcctc  dcbcrc,nonTiriumdebitorcm,cuiabl*acul- 
lci  non  funt,t}uoi  co  tcmporc  non  po(ndcbar.Dcc. 
Cltditor  qui  pignusa  dcbirorc  .uccpir,  iicn  tcnc- 
rattiiiiidcdolp&ailpa  lcui,  il  quatationc  pignus 
in  tetim  deterios  &^omfit  l/f  ohN  iVMfartr  I  ^^.1  ,r(<i>- 
Im riifXj.^ Jwnf  viilllim l.fup ■  tit.prox.l.c9ntrMtm  i } . 
dtn^i»,L(rtdtMryj&fe<i.C. hoait.  Atqui ncquc 
dol(tt  vUns^nequc  culpa  vlla  cft  cius ,  qui  iu^  ma- 
giftntUSfcad  caufamacvrilitatcm  publicamannn- 
nacuHeojfibipignoratos  tradiJic,  qu.imuisc.xco 
deicriorcs&chrint,  ciimparcic  habucrit  ncccllc  /. 
M»  vtdentvrdMtd  167-  §•  i.«  rtffiUur.  l.fi  quu  7-i'd»lf. 
Wult fufJe  turtfd.l.ttit  Vrtttr  y.ifedetfi  ferficqutd  tMim 
pfMmtrior.l.vU.dcln,xil>^d.^Mfrme.deaquaC--'^\ui 
flmjmUJiMutruir»  li.imKkqKiiddarttiitifMmur. 
£1^0  cikm  nihil  hoc  cam  acditori  pofllt  imputtri, 
pcric«Iuintciti:tur,v,ii1iii  pcrtincir  nomlcbct.fcd 
•ddcbitoicm,  ngn  quu  u  aliquid  unpuian  inagis 


pollit,  lcdquia  dominusclh  Adqucmtiiim.iliura 

r)otiu$qu.imaddominumpcirin:icdci>r.:t  p(  nai- 
iim  catusfbituiti  Lfigtuis^.tuml.  fftted.  Vud.  boi  tit. 
(S-d.  IxMtrafittt.  In  propoiita  vcr6  (pccic  li  liiii  c  n.uij 
faarpro  crcdttote ,  quod  adcius  inftantiam  cullci 
rcciipcr.uituetit,vcappaxeretnihileipolIcimpua- 
ri,  (]u.uiic]u«mtiecenit  nccclle  ^  vt  in  tecupctao^ 
dis  cullcisdiligcnriam  vllam praeibuet:furtic:rcnim 
vt  nihil  ci  imputan  polllt.  Itaqjie  li  rcctipci.ire 
colfeoc  non  poniiflet ,  idcm  tamen  diccn  du  m  c  (lcti 
Frmtautcm  aillci  non  tantiim  vinaiij  dc  quibus  in 
d.l.  U^atum  17.  S.  i.dtgtm,  Uiat.  lcd  ctiam  thtmcR- 
tarij  de  quibiis  in  /.  (jut^tnmtt.  1.  mp.it'u^hn^.& 
inftrum.ltgAt.S:  cullciim  dutculcuni  diccb.inivctc- 
rcs  vtvivm  cxcoriofadum,  >tcxlfidorodoceihk 
G  I-:  !!cclit$,  »]!'odncc  Accur/iusnoftcrignora- 
uit.  Hutc vcro  infcrt  Bartolusnccmale ,poiie o^- 
dalemproptcrvrihtatc  publicamcapere  tesprtua- 
toruni,tiac.i  taincji mcrccdcdc piiblico,  cx l.i.C.pro 
qtm.cjul.fertufrofr4m.iii'trt.m^i.um  fi  farberMum 
15.^.1  .fuprAernyinAt.  tjihtm  14'.$.  t.qmm4im.lhiiki 
anitrt.  C^oil  r.imcn  quancum  addanJam  mcrcc- 
dcmnon  lcruati  dc  conUicc.uiinc  idcm  Uariolus 
pofl  Accurfium  notat.  Pltts  dicit  Baitolus,  pofls 
criani  Mjgilcraru'i.;uthoricarc  uihrricjucni  vrcon- 
dcmnato  caputamputct ,  vcl  cuin  hirca  liilpcndat, 
ii  modo,inquit,vilis  pcribnalit.  Hoccnim  tacit  vti* 
byj^pijfeho  1  cuius  (^ratia  condat  alia  quim  plni^' 
nKrmmilnrix  duiiis  rarioncm  &  conftirata  &  tc- 
ctptacirc  l.itiVulneratui\i.^.vU.fttfr.adleg.  Aqutl.ln- 
ris  ciiim  conununis  rario  lanc  rcpugnat  Li.  (jr  x.CM 
Hkf.  Mth^Mjet.&m^Ji(«Ut.exigj&titJitm* 
f.tc.  4d  offic.  vll  rcuoc.  fir  ttt.  lunge  Vm^itfiKf^ 
Uftf.yfimmatbmiffnr, 
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